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AMENDMENT  TO  RULES 


CIRCUIT  COURT  OP  SOUTH  CAROLINA 


Amended  at  Convention  of  Judges,  December  19,  1906 


BULB  XI.1 

The  first  paragraph  Is  stricken  out  and 
the  following  inserted  in  lien  thereof: 

"Counsel  shall  not  attempt  to  argne  or 
explain  a  case,,  or  any  matter  arising  therein, 
after  he  has  been  heard  and  the  opinion  of 
the  coort  has  been  pronounced :  Provided,  no 
argument  shall  be  had  on  any  objection  to 
the  admissibility  of  evidence  unless  especial- 
ly requested  by  the  presiding  Judge;  nor 
shall  one  attorney  interrupt  another  in  the 
course  of  his  argument,  without  first  obtain- 
ing the  permission  of  the  court 


ft 


BULO  XXI. 

Amended  to  read  as  follows: 

"On  the  trial  of  issues  of  fact,  one  counsel 
only,  on  each  side,  shall  examine  or  cross-ex- 
amine a  witness,  and  not  more  than  one  coun- 
seU  on  each  side,  shall  sum  up  or  be  heard  in 


any  cause;  and  during  such  examination  the 
examining  counsel  shall  stand;  and  the  tes- 
timony, if  taken  down  in  writing,  shall  be 
written  by  some  other  person  than  the  ex- 
amining counsel;  and  upon  the  trial  of  all 
causes,  at  law  and  in  equity,  and  upon  the 
hearing  of  all  motions,  arguments  shall  be 
limited  to  one  hour  for  each  side.  Time  for 
argument  may  be  extended  beyond  one  hour, 
but  only  on  motion,  and  before  any  argument 
commences." 
A  new  rule  was  adopted,  to  be  known  as : 

BULB  LXXVII. 

The  point  that  there  is  no  evidence  to  sup- 
port an  alleged  cause  of  action  shall  be  first 
made,  either  by  a  motion  for  nonsuit  or  a 
motion  to  direct  the  verdict;  and  the  point 
that  there  is  no  evidence  to  support  a  de- 
fense shall  be  first  made  by  motion  to  direct 
a  verdict 
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BLACKBURN  t.  LBB  et  al. 
<Sapreme  CJourt  of  Georgia.     Dec.  15,   1911.) 

(Syllabus  5y  the  Court.) 

h  Triaz.  (I  142*)— QuKsnoN  fob  Jubt. 

Where  the  question  was  whether  a  married 
woman  conveyed  land  to  her  son  so  as  to  fur- 
niflh  him  a  basis  of  credit  or  to  enable  him  by  a 
oonyeyance  of  the  land  to  secnre  the  payment  of 
Ids  debts,  or  whether  the  transaction  was  merely 
eolorable  and  a  scheme.  In  which  the  creditors 
participated,  to  make  her  in  fact,  though  not  in 
name,  a  mire^  for  the  debt  of  her  husband,  it 
was  errmr  to  dirtct  a  verdict,  when  it  could  not 
be  properlj  declared  that,  under  the  evidence  in- 
troduced, and  all  reasonable  deductions  or  in- 
ferences therefrom,  a  particular  verdict  was 
demanded. 

[Ed»  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  337;  Dec.  Dig.  i  142.*] 

2.  Appeai.  aitd  Ebbob  (§  657*)  —  Recobd — 
cobbection. 

Where  no  motion  for  a  new  trial  was 
made,  but  a  brief  of  the  evidence  was  approved 
and  made  a  part  of  the  record,  as  provided  by 
Civil  Code  1910,  §  6141,  and  the  bill  of  ex- 
ceptions specified  it  as  a  part  of  the  record  to 
be  sent  to  this  court,  and  where  the  original 
brief  of  evidence  was  attached  to  the  bill  of  ex- 
ceptions and  transmitted  therewith,  this  court, 
upon  having  the  fact  brought  to  its  attention, 
will  order  its  clerk  to  send  the  original  record 
to  the  clerk  of  the  superior  court  and  direct 
the  latter  to  certify  and  transmit  a  transcript 
as  required  by  law,  and,  upon  receipt  of  it  m 
due  time,  will  decline  to  dismiss  the  writ  of 
error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2330-2833;  Dec  Dig.  { 
€57.*] 

3.  Appeal  and  Ebbob   ({  588*)  —  Recobd  — 
Bbief  of  Evidence. 

The  brief  of  evidence  was  somewhat  sub- 
ject to  criticism  as  to  the  manner  in  which  it 
was  prepared,  but  it  did  not  constitute  so  gross 
a  disregard  of  the  statute  as  to  authorize  this 
court  to  refuse  to  consider  it. 

[Ed.  Note.— For  other  casee,  aee  Appeal  and 
Error,  Dec.  Dig.  S  588.*] 

Eirror  from  Superior  Court,  Ware  County; 
T.  A.  Parker,  Judge. 

Action  by  Elizabeth  Blackburn  against  Les- 
lie Lee  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

A.  E.  Cochran  and  Z.  D.  Harrison,  for 
plaintiff  in  error.  Wilson-Bennett  &  Lamb- 
din,  for  defendants  in  error. 


LUMPKIN,  J.  A  married  woman  owned 
a  lot  of  land.  By  deed  dated  September  90, 
1904,  she  conveyed  it  to  her  son,  reciting  a 
consideration  of  a  thousand  dollars.  On  Feb* 
ruary  13,  1905,  the  grantee  in  this  deed  and 
his  father,  the  husband  of  the  grantor,  exe- 
cuted a  deed  to  a  corporation,  to  secure  cer- 
tain promissory  notes  signed  by  the  makers. 
This  deed  included  certain  turpentine  leases, 
mules,  horses,  naval  stores,  etc.,  and  also  the 
land  covered  by  the  former  deed.  The  land 
was  described  as-  the  individual  property  of 
the  son.  This  deed  contained  a  power  of 
sale  upon  default,  and  also  authorized  the 
grantee  in  it  to  purchase  at  any  such  sale. 
After  default,  the  power  was  exercised,  the 
land  sold,  and  the  creditor  became  the  pur- 
chaser. Subsequently  the  woman  who  had 
conveyed  to  her  son  brought  suit  to  recover 
the  Innd.  She  alleged  that  the  conveyance 
by  her  to  her  son  and  the  making  of  the  se- 
curity deed  constituted  a  mere  scheme  to 
avoid  the  statute,  which  prevented  her  from 
becoming  surety,  and  that  the  agent  of  the 
defendant  knew  this  and  agreed  that  the  de- 
fendant would  make  advances  in  connection 
therewith.  On  the  trial  the  presiding  judge 
directed  a  verdict  for  the  defendants,  and 
the  plaintiff  excepted. 

[1]  1.  Under  our  statute,  a  wife  cannot 
bind  her  separate  estate  by  any  contract  of 
suretyship,  nor  by  any  assumption  of  the  debts 
of  her  husband,  and  any  sale  of  her  separate 
estate,  made  to  a  creditor  of  her  husband  In 
extinguishment  of  his  debts,  is  void.  Civil 
Code  1910,  S  8007.  A  married  woman  may 
give  land  to  her  son.  She  may  convey  It  to 
him  in  order  that  he  may  have  a  basis  of 
credit,  or  for  the  purpose  of  enabling  him, 
by  a  conveyance  of  the  land,  to  secure  the 
payment  of  his  debts.  If  she  does  so,  and 
does  not  herself  become  liable  for  the  pay- 
ment of  the  debt,  she  is  bound  by  her  deed, 
and  must  abide  the  loss  of  the  land  arising 
from  her  maternal  generosity.  But  if  the 
deed  is  not  what  it  purports  to  be,  but  is  • 
mere  colorable  transaction  and  part  of  a 
scheme,  in  which  the  creditor  participatea 
to  make  her  in  fact  a  surety  for  the  debt  ot 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indez^ 
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her  son  or  husband,  though  not  nominally 
bound  for  Its  payment,  the  transaction  is  con- 
trary to  law  and  void.  National  Bank  of 
Athens  y.  Carlton,  96  Ga.  469,  23  S.  E.  388. 

A  Judge  cannot  properly  direct  a  verdict 
because  he  may  think  that  the  strength  or 
weight  of  the  evidence  is  on  one  side,  or  be- 
cause he  might  grant  a  new  trial  if  a  verdict 
should  be  returned  against  what  he  thinks 
is  the  preponderance  of  the  evidence.  Under 
the  Code,  this  can  be  done  only  where  there 
is  no  conflict  in  the  material  evidence,  and 
where  that  introduced  with  all  reasonable 
deductions  or  Inferences  therefrom  demands 
a  particular  verdict  Civil  Code  (1910),  | 
5926. 

Applying  the  principles  above  enunciated 
to  the  evidence  in  this  case,  the  court  erred 
in  directing  a  verdict.  The  evidence  was 
somewhat  confused  as  to  the  existence  of  a 
former  firm  or  corporation  and  the  relation 
of  it  to  the  defendant  company,  and  whether 
the  agent  who  negotiated  with  the  father 
and  son  represented  the  former  or  latter  com- 
pany when  the  negotiations  began;  but  the 
same  person  represented  the  defendant  com- 
pany when  the  security  deed  was  made,  and 
it  was  made  to  the  defendant,  not  to  the 
other  company.  The  evidence  of  the  witness- 
es for  the  plaintiff  was  by  no  means  clear 
on  other  points.  Nevertheless  there  was 
enough  to  prevent  the  direction  of  a  verdict. 
The  plaintiff  testified:  "In  signing  the  deed, 
my  misunderstanding  was  that  he  [her  sonl 
mortgaged  the  property  to  West-Flynn-Har- 
ris  Company  [the  defendant  company]  as  se- 
curity for  my  husband  for  some  money  that 
the  West-Flynn-Harris  Company  had  loaned 
him.  That  was  the  understanding."  Refer- 
ring to  a  preliminary  conversation  with  the 
agent,  the  son  testified:  *'He  wanted  to  know 
what  we  could  put  up  as  security,  and  what 
I  proposed  to  invest  in  the  business;  and  I 
told  him  and  my  father  told  him.  I  Just 
simply  stated  to  him  how  it  stood.  I  told 
him  that  it  was  my  mother's  property,  and 
that  she  was  willing  to  put  it  up  to  secure 
my  father's  interest"  Again:  "Yes,  I  told 
him  I  was  putting  in  cash,  and  that  my  moth- 
er was  putting  in  the  home  place  to  secure 
my  father's  interest"  Still  further,  he  stat- 
ed that  he  first  saw  the  deed  to  him  when 
he  and  his  father  met  the  agent  again;  that 
his  father  then  handed  him  the  deed,  say- 
ing, "Your  mother  has  made  the  deed  to 
you";  that  the  witness  looked  at  it  and  pass- 
ed it  to  the  agent;  that  the  latter  took  it 
and  went  out,  and  after  about  30  minutes  re- 
turned and  said,  "We  will  take  you  up."  The 
husband  testified  similarly,  and  also  stated 
that  the  preliminary  interview  was  with  "the 
representative  of  the  West-Flynn-Harris  Com- 
pany.** 


It  is  unnecessary  to  go  further  Into  the 
evidence.  We  are  not  deciding  how  the  Jury 
should  find,  or  what  the  Judge  shodld  do  on  a 
motion  for  new  trial.  We  merely  hold  that 
the  case  was  not  one  for  the  direction  of  a 
verdict 

The  defendant  demurred  to  a  certain 
paragraph  of  the  petition.  The  presiding 
judge  announced  that  he  would  sustain  the 
demurrer  unless  the  plaintiff  would  strike 
the  paragraph.  The  plaintiff  amended  by 
striking  the  objectionable  paragraph  and 
making  other  allegations  in  lieu  of  It  She 
then  excepted  to  the  Judge's  announcement 
There  was  no  Judgment  striking  the  para- 
graph. The  plaintiff  herself  struck  It,  and 
there  was  nothing  to  which  exception  could 
be  taken. 

[2]  2.  A  motion  to  dismiss  the  writ  of  er- 
ror was  made.  The  plaintiff  had  a  brief  of 
evidence  approved  by  the  court  and  ordered 
filed  as  a  part  of  the  record.  This  may  be 
done,  Instead  of  incorporating  the  evidence 
in  the  bill  of  exceptions,  although  no  motion 
for  a  new  trial  is  made.  Civil  Code  1910,  fi 
6141.  In  specifying  the  parts  of  the  record 
which  should  be  sent  up  to  this  court,  the 
bill  of  exceptions  named  "the  brief  of  evi- 
dence, Incorporated  herein  and  made  a  part 
of  tins  bill  of  exceptions,  and  order  of  ap- 
proval of  same  by  the  court  and  the  entry  of 
filing."  Attached  to  the  bill  of  exceptions 
by  a  paper  fastener,  after  the  certificate  of 
the  Judge,  the  acknowledgment  of  service  by 
counsel,  and  the  certificate  of  the  clerk,  ap- 
peared what  was  evidently  the  original  brief 
of  evidence,  with  the  approval  and  order  for 
filing,  signed  by  the  Judge,  and  the  entry  of 
filing  by  the  clerk.  It  was  not  made  an  ex- 
hibit or  identified  as  such.  This  court  order- 
ed such  original  paper  to  be  returned  by 
the  clerk  to  the  clerk  of  the  superior  court 
with  direction  to  certify  and  send  up  a  tran- 
script of  such  record.  This  has  been  done. 
Civil  Code  1910,  §§  6149,  6181.  The  motion 
to  dismiss  the  writ  of  error  because  the  evi- 
dence was  not  properly  brought  to  this  court 
is  overruled. 

[31  8*  It  was  also  urged  that  there  was  no 
sufficient  effort  to  comply  with  the  law  as 
to  making  a  condensed  and  proper  brief  of 
the  evidence,  and  that  what  purported  to  be 
a  brief  of  the  evidence  ought  not  to  be  con- 
sidered. The  paper  is  not  a  model  of  brevity 
or  lucidity.  But  we  cannot  say  that  it  pre- 
sented so  gross  a  disregard  of  the  statute  as 
to  be  treated  as  no  brief.  This  court  has 
said  that  it  looks  to  substantial,  rather  than 
to  technically  or  literally  exact,  compliance, 
with  the  law  on  that  subject.  Crumbley  T. 
Brook,  135  Ga.  723,  70  S.  E.  655. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HILXi.  J.,  not  presiding. 


Gft^ 


NAPIER  T.  UTTLB 


(137  Ga.  IM) 

MEADOR,  Ordinary,  et  aL  ▼.  CENTRAL 
GEORGIA  POWER  CO. 

(Supreme  Court' of  Georgia.    Dec.  13,  1911.) 

(ByUahu9  ly  the  CaurtJ 

1.  NuiflAifcs    (I    83*)  — Public    Mjisance  — 
Abatement-Jurisdiction  . 

Where  a  dam  was  erected  across  a  stream 
in  a  certain  county  for  the  purpose  of  generat- 
ing electric  power  and  producing  lights,  and 
water  waa  backed  up  in  the  stream  and  its 
tributaries,  so  as  to  extend  into  another  county, 
the  ordinary  of  the  latter  had  no  jurisdiction 
to  proceed  summarily,  under  Civil  Code  1910, 
f  5333,  for  the  purpose  of  abating  the  alleged 
public  nuisance  so  caused. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Dec.  Dig.  I  83.*] 

Z  Pbohibition  (I  10*)  — When   Gbantbd  — 

EiXCESDINO  JUBISDICTION. 

Where  such  ordinary,  upon  affidavit  of  cer- 
tain freeholders,  was  taking  steps  to  cause  a 
jury  to  be  summoned  and  to  try  the  question 
of  the  existence  of  the  alleged  public  nuisance, 
there  was  no  error  in  the  granting  by  the  su- 
perior court  of  a  writ  of  prohibition  to  prevent 
him  from  proceeding  further. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  H  87-56;    Dec.  Dig.  §  lO.*] 

E^or  from  Superior  Court,  Newton  Coun- 
ty;  L.  S.  Roan,  Judge. 

Prohibition,  on  the  relation  of  the  Cen- 
tral Georgia  Power  Company,  against  A. 
D.  Meador,  Ordinary.  Writ  of  prohibition 
granted,  and  defendant  and  certain  residents 
of  Newton  county  bring  error.    Affirmed. 

Rogers  &  Knox,  for  plaintiffs  in  error. 
Walter  T.  Johnson  and  Greene  F.  Johnson, 
for  defendant  in  error. 

LfUMPKIN,  J.  The  Central  Georgia  Power 
Company  built  a  dam  across  the  Ocmulgee  riv- 
er in  Jasper  and  Butts  countiea,  for  the  pur- 
pose of  generating  electricity  by  water,  to  be 
used  in  lighting  towns  and  cities,  and  supply- 
ing light,  heat,  and  power  to  railroads  and  the 
public  generally.  Certain  residents  of  New- 
ton county  instituted  proceedings  before  the 
ordinary  of  tliat  county,  under  Civil  Code 
1910,  i  5333,  providing  for  abating  a  public 
nuisance  in  certain  cases,  alleging  that  the 
dam  caused  water  to  back  up  in  the  Ocmul- 
gee river  and  its  tributaries  In  Newton 
county,  and  created  a  public  nuisance.  The 
ordinary  was  proceeding  to  summon  a  jury 
and  have  a  trial  of  the  question,  when  the 
superior  court  of  the  circuit  granted  a  writ 
of  prohibition,  and  he  and  the  movants  before 
liim  excepted. 

[1]  1.  The  section  of  the  Code  under  which 
action  was  sought  to  be  taken  declares  that, 
**lf  the  nuisance  complained  of  is  a  grist  or 
saw  mill,  or  other  water  machinery  of  val- 
uable coniiideratlon,  the  same  shall  not  be 
destroyed  or  abated,  except,"  etc.  Evidently 
this  contemplated  abating  or  destroying  the 
dam  or  machipery  itself,  in  a  proper  case,  as 
the  cause  of  the  injury,  not  merely  seeking 


to  attempt  to  abate  the  backwater  resulting 
from  a  dam  in  another  county.  Section  5340, 
touching  the  fees  of  the  sheriff  for  summon- 
ing a  Jury  and  for  removing  "any  nuisance, 
machinery,  or  miUdam,"  sustains  this  view. 
The  proceeding  to  abate  a  public  nuisance 
in  the  manner  provided  is  a  summary  rem- 
edy, and  the  law  must  be  strictly  construed. 
The  ordinary  of  Newton  county  had  no  Juris- 
diction over  abating  or  destroying  as  a 
nuisance  a  dam  or  machinery  in  another 
county,  if  it  should  be  held  to  be  a  nuisance. 
Authorities  cited  as  to  the  venue  of  an  in- 
dictment for  creating  a  nuisance  by  polluting 
a  stream,  or  as  to  actions  by  individuals 
damaged  by  the  casting  of  foul  matter  upon 
their  property,  are  not  applicable  to  the 
summary  abatement  of  a  public  nuisance 
under  the  statute. 

[2]  2.  It  follows,  from  what  has  been  held 
above,  that  the  writ  of  prohibition  furnished 
a  proper  remedy  to  stay  further  action  by 
the  ordinary  of  Newton  county.  South  Car- 
olina R.  Co.  V.  Ells,  40  Ga.  87;  Doughty 
Pearson  &  Co.  v.  Walker,  54  Ga.  595;  Fite 
V.  Black,  85  Ga.  413,  11  S.  E.  782;  Strong  ▼. 
La  Grange  Mills,  112  Ga.  117,  37  S.  E.  117; 
Ormond  ▼.  Ball,  120  Ga.  916  (12),  48  S.  E.  383; 
McGriff  ▼.  State,  135  Ga.  259,  69  S.  E.  115. 
In  Turner  v.  Mayor,  etc.,  of  Forsyth,  78  Ga. 
683,  3  S.  E.  649,  the  attack  was  rather  upon 
the  yalidlty  of  a  municipal  ordinance  of  a 
penal  character  than  upon  the  Jurisdiction 
of  the  court  to  pass  upon  it 

Other  questions  have  been  argued,  such  as 
whether  the  dam  and  machinery  of  the  plain- 
tiff In  error  fell  within  the  description  of  the 
statute  sought  to  be  enforced,  and  whether, 
under  the  legislative  authority  to  erect  such 
structures  for  furnishing  light  and  power  to 
the  public,  it  could  be  declared  that  they 
were  nuisances  per  se,  if  properly  construct- 
ed and  operated,  whatever  might  be  the 
rights  of  persons  suffering  consequential 
damages  therefrom.  But,  as  we  have  held 
that  the  ordinary  of  Newton  county  had  no 
Jurisdiction  to  deal  with  the  matter  at  all, 
we  deem  it  unnecessary  to  discuss  what 
should  be  the  ruling  of  a  court  of  competent 
Jurisdiction. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(187  Gku  Ml) 

NAPIER  V.  LITTLE  et  aL 
(Supreme  Court  of  Georgia.     Nov.  16,  1911.) 

(ByHahu9  ly  the  Court.) 

1.  Wills  (§§  487,  490*)— CJowstbuotion— Bvi- 

DExvcE-- Parol  Testimont. 

It  is  not  competent  to  allow  the  scrivener 
who  writes  the  will  to  testify  what  the  inten- 
tion of  the  testator  was  as  to  the  devise  of  cer- 
tain lands,  or  what  the  scrivener's  intention 
was  with  reference  to  describing  the  boundaries 
of  the  lands  devised. 

(a)  Where  the  boundaries  of  lands  devised  by 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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a  will  are  fixed,  and  thif  fact  is  patent  upon 
the  face  of  the  will  itself,  but  the  description  of 
the  land  comprised  witiiin  those  boundaries  is 
ambiguous,  parol  testimony  is  admissible  to  ad- 
just the  description  to  the  boundaries  so  fixed, 
but  not  for  the  purpose  of  changing  the  bound- 
aries. 

[E3d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  $$  1082,  1047-1057;  Dec.  Dig.  SS  487, 
490.*] 

2.  Advebse  Possession  (|  80*)— Limitation 
OF  Actions  (§  70*)— Appeal  and  Erbob 
(§  1066*)— Hostile  Chabacteb  op  Posses-. 

SIGN— INSTBUGTIONS— HaBMLESS   EBBOS. 

For  color  of  title  to  be  the  basis  of  pre- 
scription, the  instrument  under  which  it  is  as- 
serted must  purport  to  describe  the  land  In 
controversy. 

(a)  In  joint  actions  for  the  recovery  of  land, 
it  is  error  for  the  court  to  charge  the  jury  that 
"if  you  believe  from  the  testimony  in  this  case, 
and  all  these  are  questions  of  fact  for  you  to 
pass  upon,  that  this  action  was  commenced  by 
these  plaintiffs  at  any  time  within  the  statute 
after  the  youngest  became  of  age,  they  would 
not  be  barred,"  but,  under  the  facts  of  this 
case,  this  error  was  harmless. 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  f§  463-467;  Dec  Dig.  J  80;* 
Limitation  of  Actions,  Cent  Dig.  {§  382-386; 
Dec,  Dig.  I  70;*  Appeal  and  Error,  Cent  Dig. 
i  4220;  Dec  Dig.  f  1066.*] 

3.  Evidence  ({  358*)  —  Documentabt  Bvi- 
DSNOB— Map. 

A  map  made  by  a  surveyor,  proven  to  be 
correct,  ox  the  premises  sued  for  m  an  action 
for  land  and  of  other  tracts  adjacent  thereto,  is 
admissible  to  go  to  the  jury  to  illustrate  otner 
testimony  in  the  case,  and  for  the  purpose  of 
throwing  light  on  the  location  of  the  land  in 
controversy. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  f§  1500-1608;   Dec  Dig.  |  358.*] 

Error  from  Superior  Court*  Baldwin  Coun- 
ty; Jas.  B.  Park,  Judge. 

Action  by  Mrs.  h.  A.  Little  and  another 
against  Mrs.  -I.  R.  Napier.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

This  was  a  suit  for  land  brought  in  the 
statutory  form  In  Baldwin  superior  court  by 
Mrs.  Laura  A.  Little  and  Miss  Mary  Lizzie 
Williams  against  Mrs.  Isabella  R.  Napier 
for  the  recovery  of  a  certain  tract  of  land, 
together  with  mesne  profits,  in  Baldwin  coun- 
ty, containing  275  acres,  more  or  less,  and 
described  in  the  petition  as  follows:  "Bound- 
ed by  lands  of  the  said  Mrs.  I.  R.  Napier, 
known  as  the  'picket  field,'  by  lands  of 
James  Dismukes,  by  lands  belonging  to  the 
estate  of  Mrs.  L.  V.  Farrar,  and  by  lands  of 
Samuel  Evans  estate.  Said  tract  of  land  is 
a  part  of  what  constituted  the  John  Wil- 
liams estate,  and  is  known  as  the  'chicken 
house  field."*  The  plaintiffs  were  grand- 
daughters of  John  Williams,  Sr.,  and  claimed 
title  to  the  above-described  land  under  the 
sixth  item  of  the  will  of  their  said  grand- 
father, which  was  as  follows  (omitting  the 
personal  property  devised):  "Also  the  lands 
adjoining  the  lands  willed  to  G.  T.  Dismukes 
and  Mrs.  Napier,  and  the  lands  of  J.  H. 
Lawrence  to  the  public  road  from  Eatonton 


to  Clinton,  and  the  lands  given  to  their 
mother,  Mrs.  Martha  M.  Williams,  of  the 
above  lands  given  to  said  children  which  con- 
tains five  hundred  (500)  acres  more  or  less — 
I  allow  my  grandson,  John  S.  Williams  and 
his  wife,  Essie  Williams,  to  use  the  Clayton 
field  and  'Sprout  Spring  Field'  said  to  con- 
tain 225  acres  for  a  support  during  the  life 
of  my  wife,  Frances  Amanda  Williams,  at 
her  death  then  to  go  into  the  possession  of 
the  said  grandchildren,  Laura  Amanda  and 
Mary  Lizzie  Williams,  I  give  said  lands  as 
willed  with  all  the  rights,  members  and 
privileges  in  any  wise  appertaining  or  be- 
longing forever."  The  defendant  in  her  an- 
swer contended  that  she  was  not  in  pos- 
session of  any  lands  belonging  to  the  plain- 
tiffs in  the  case,  that  the  description  of  the 
lands  sued  for,  as  contained  in  the  petition, 
did  not  in  any  wise  fit  the  description  of  the 
real  estate  she  is  in  possession  of,  and  that 
belonged  to  her  father's  estate,  and  she  waa 
unable  to  decide  whether  the  plaintiffs  in- 
tended to  allege  that  the  land  she  is  in  pos- 
session of  is  that  sought  to  be  described  by 
them,  but  admits  she  is  in  possession  of  a 
tract  of  land  that  belonged  to  her  deceased 
father,  and  which  was  by  him  devised  to 
her.  She  claimed  title  to  this  land  under  the 
fifth  item  of  the  will  of  her  father,  John 
Williams,  Sr.,  and  averred  that  the  plain* 
tiffs  were  not  entitled  to  recover  said  land* 
or  the  mesne  profits  thereof.  The  fifth  item 
of  said  will  reads  as  follows:  "I  give,  be- 
queath and  devise  to  my  daughter,  Mrs.  Isa- 
bella Rountree  Napier,  all  the  lands  situated 
and  lying  in  Baldwin  county,  Ga.,  adjoining 
the  lands  of  Dr.  Snead,  the  lands  willed  to 
G.  T.  Dismukes,  and  the  lands  of  J.  H.  Law- 
rence, up  the  branch  to  where  one  hundred 
acres  was  surveyed  off,  said  to  contain  (350) 
Three  Hundred  and  Fifty  acres  more  or 
less,  with  (100)  acres  one  hundred  and  sixty 
acres  of  land  also  lying  in  Gilmer  county, 
Ga.  She  is  to  have  said  lands  with  all  the 
rights,  members  and  privileges  to  said  lands 
in  any  wise  appertaining  or  belonging  for- 
ever." Before  the  trial  the  defendant  amend- 
ed her  plea,  and  alleged  that  In  a  bill  filed  in 
Jones  superior  court  at  the  October  term,  1900, 
in  the  case  of  L.  H.  Andrews,  Administrator 
of  the  Estate  of  John  Williams,  Sr.,  y.  John 
S.  Williams  et  al.,  which  was  a  bill  for  di- 
rection, etc.,  the  terms  and  provisions  of  the 
will  of  John  Williams,  Sr.,  were  fully  adju- 
dicated by  the  court,  and  that  all  the  par- 
ties thereto  were  estopped  by  the  decree  ren- 
dered in  said  case,  and  that,  under  said  de- 
cree, the  defendant  was  entitled  to  all  the 
land  in  Baldwin  county  devised  to  her  under 
the  will  of  said  John  Williams,  deceased,  etc. 
The  decree  referred  to  in  the  defendant's  an- 
swer is  as  follows,  so  far  as  relates  to  Mrs. 
I.  R.  Napier,  Mrs.  Laura  Amanda  Williams, 
and  Miss  Mary  Lizzie  Williams,  to  wit:    "(2) 
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That  Mrs.  iBabella  B.  Napier  takes  under  the 
will,  and  that  the  lands  described  in  item  5 
of  said  will  do  Test  in  her,  the  said  I.  R. 
Napier,  subject  only  to  the  debts  of  the  es- 
tate, in  the  event  all  the  other  property  of 
said  estate  shall  be  insufficient  to  pay  said 
debts.  •  ♦  •  (5)  That  Mr.  M.  M.  Wil- 
liams, Laura  Amanda  Williams,  and  Mary 
Iiizzie>  Williams  and  the  other  legatees  and 
devisees  take  under  the  will,  and  that  the  ti- 
tle to  the  property,  real  and  personal,  to 
them  bequeathed  and  devised  vest  in  them 
subject  to  the  debts  of  the  estate.*'  The  de- 
fendant also  set  up  a  prescriptive  title  to  the 
above  lands,  contending  that  under  the  above 
decree  (subdivision  2)  she  went  into  posses- 
sion of  said  lands  in  dispute,  and  has  since 
been  In  the  open,  notorious,  adverse,  exclu- 
sive, and  .uninterrupted  possession  of  said 
land  for  over  seven  years.  Upon  the  evi- 
dence submitted  and  the  charge  of  the  court 
the  jury  found  the  premises  in  dispute  for 
the  plaintiffs,  with  mesne  profits,  and  judg- 
ment was  entered  accordingly.  The  defend- 
ant made  a  motion  for  a  new  trial  on  the 
various  grounds  therein  stated,  which  mo- 
tion was  overruled  by  the  court,  and  she  ex- 
cepted« 

Allen  ft  Pottle,  for  plaintiff  in  error.  John- 
son. &  Johnson,  B.  T.  Dumas,  and  Hines  & 
Vinson,  for  defendants  in  error. 

HIIiL^  J.  (after  stating  the  facts  as 
above),  [t]  The  decision  of  this  case  rests 
largely  upon  the  proper  construction  of  the 
testator's  will.  The  plaintiffs  and  the  de- 
fendant both  claim  title  to  the  land  sued  for 
under  a  common  source — the  will  of  John 
WUliams,  Sr.  Mrs.  Napier,  his  daughter, 
claims  under  item  5  of  said  will,  and  Mrs. 
Little  and  Miss  Williams,  his  granddaugh- 
ters, under  item  6.  As  item  4  has  some 
bearing  upon  the  case,  we  give  here  each  of 
these  items: 

"4th  Item.  I  give,  bequeath  and  devise 
to  my  step-son,  G.  T.  Dismukes,  (125)  One 
Hundred  and  Twenty-five  acres  of  land 
situated  and  lying  in  Baldwin  County  ad- 
joining Dr.  Snead  and  Mrs.  Farrar  with  all 
the  rights,  members  and  privileges  to  said 
land  in  any  wise  appertaining  or  belonging 
forever. 

"5th  Item.  I  give,  bequeath  and  devise 
to  my  daughter,  Mrs.  Isabella  Rountree  Na- 
pier, all  the  lands  situated  and  lying  in 
Baldwin  County,  Ga.,  adjoining  the  lands 
of  Dr.  Snead,  the  lands  willed  to  G.  T.  Dis- 
mukes, ajid  the  lands  of  J.  H.  Lawrence,  up 
the  branch  to  where  one  hundred  acres  was 
surveyed  off,  said  to  contain  (350)  Three 
Hundred  and  Fifty  acres  more  or  less,  with 
(160)  acres  one  hundred  and  sixty  acres  of 
land  also  lying  in  Gilmer  County,  Ga.  She 
Is  to  have  said  lands  with  all  the  rights, 
members  and  privileges  to  said  lands  in  any 
wise  appertaining  or  belonging  forever. 

''6th  Item.  I  give,  bequeath  and  devise  to 


my  granddaughters,  Laura  Amanda  and 
Mary  Lizzie  Williams  [here  follows  a  be- 
quest of  personal  property],  also  the  lands 
adjoining  the  lands  willed  to  G.  T.  Dis- 
mukes and  Mrs.  Napier,  and  the  lands  of  J. 
H.  Lawrence  to  the  public  road  from  Eaton- 
ton  to  Clinton,  and  the  lands  given  to  their 
mother,  Mrs.  Martha  M.  WUliams,  of  the 
above  lands  given  to  said  children  which 
contains  (500)  five  hundred  acres,  more  or 
less.  I  allow  my  grandson,  John  S.  Wil- 
liams and  his  wife,  E^ssie  Williams,  to  use 
the  Clayton  field  and  Sprout  Spring  field 
said  to  contain  (225)  two  hundred  and  twen- 
ty-five acres  for  a  suppoirt  during  the  life  of 
my  wife,  Frances  Amanda  WUliams,  at  her 
death  then  to  go  in  the  possession  of  the 
said  grandchildren,  Laura  Amanda  and 
Mary  Lizzie  WUliams,  I  give  said  lands  as 
willed  with  all  the  rights,  members  and 
privileges  in  any  wise  appertaining  or  be- 
longing forever." 

It  is  insisted  by  the  plaintiffs  in  error  that 
the  language  in  the  fifth  item  devising  "aU 
the  lands  situated  and  lying  in  Baldwin 
Cbunty,  Ga.,  adjoining  the  lands  of  Dr. 
Snead,  the  lands  wUled  to  G.  T.  Dismukes, 
and  the  lands  of  J.  H.  Lawrence^  up  the 
branch  to  where  one  hundred  acres  was 
surveyed  off,  said  to  contain  (350)  Three 
Hundred  and  Fifty  acres  more  or  less,"  con- 
veys all  the  land  that  testator  had  in  Bald- 
win county  to  her,  except  that  devised  in 
the  fourth  item  of  said  wiU  to  G.  T.  Dis- 
mukes. In  support  of  this  view,  and  on 
the  theory  that  this  clause  of  the  wiU  was 
ambiguous,  the  defendant  offered  on  the  tri- 
al of  the  case  in  the  court  below  to  show 
by  the  scrivener  who  wrote  the  will  that  it 
was  the  intention  of  the  testator  to  devise 
to  his  daughter,  Mrs.  Napier,  all  the  lands 
belonging  to  the  testator  in  Baldwin  coun- 
ty, except  those  devised  to  G.  T.  Dismukes. 
This  the  court  declined  to  allow,  and  we 
think  properly.  Able  counsel  insisted  that 
the  witness  should  have  been  allowed  to  tes- 
tify "by  declaring  what  the  intention  of 
the  testator  was,  and  what  his  [the  scrive- 
ner's] intention  was,"  namely,  that  the  tes-. 
tator  Intended  by  said  devise  to  convey  all 
his  land  in  Baldwin  county,  except  that  de- 
vised to  Dismukes,  to  his  daughter,  Mrs. 
Napier,  and  also  what  instructions  were  giv- 
en by  the  testator  to  the  scrivener  at  the 
time  he  drew  the  will  of  the  testator  as  to 
the  devise  of  the  property  to  his  daughter, 
Mrs.  I.  R.  Napier. 

The  plaintiffs  claimed  a  tract  of  land 
which  extended  from  the  line  between  Jones 
and  Baldwin  counties  to  the  line  of  what 
was  known  as  the  "Dismukes  tract."  The 
defendant  contended  that  under  the  sixth 
item  of  the  wUl  the  plaintiffs  were  not  en- 
titled to  any  land  in  Baldwin  county.  The 
sixth  item  of  the  will  declares  that  the 
land  devised  to  the  testa tor*s  grandchildren 
is  bounded  by  the  lands  given  to  Dismukes 
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and  Hn.  Napier.  One  leading  question  In 
the  case  Is  whether  the  description  In  the 
sixth  item  of  the  will  calls  for  the  land  of 
Dlsmukes  as  one  of  its  boundaries.  The  land 
given  to  Dlsmukes  in  the  fourth  item  of 
the  will  was  in  Baldwin  county,  and  some 
distance  from  the  Jones  county  line.  If, 
therefore,  the  Dlsmukes  land  formed  one 
boundary  of  the  lands  devised  in  the  sixth 
item  of  the  will,  it  was  impossible  for  such 
lands  to  lie  wholly  in  Jones  county,  and 
not  to  extend  into  Baldwin  county.  It  was 
contended  that  the  will  was  so  ambiguous 
that  this  could  be  shown  by  parol  to  be  the 
fact  We  hold,  however,  that  upon  the  face 
of  the  will  itself  one  of  the  boundaries  of  the 
lands  devised  to  the  testator's  grandchildren 
was  the  land  given  to  Dlsmukes,  and  anoth- 
er boundary  was  the  land  given  to  Mrs. 
Napier.  We  think  unequivocally  this  was 
the  meaning  of  the  will.  This  being  so,  it 
follows  that  it  was  not  competent  to  In- 
troduce parol  testimony  of  the  scrivener  of 
the  will  to  show  that  the  testator  instructed 
him  to  devise  to  the  grandchildren  lands  ly- 
ing only  in  Jones  county.  Still  less  would  it 
be  competent  to  permit  him  to  testify  in 
round  terms  what  the  testator  meant,  and 
what  he  himself  meant.  To  allow  the  scriv- 
ener to  change  the  boundaries  of  the  land 
devised  when  they  are  patent  upon  the 
face  of  the  will  itself  would  put  it  in  the 
power  of  the  scrivener  to  make  the  testator's 
will.  If,  then,  this  boundary  is  fixed,  it  is 
competent  to  adjust  by  parol  testimony  the 
description  of  the  land  to  the  boundary,  or 
boundaries,  but  it  is  not  competent  to  dis- 
prove by  parol  testimony  the  boundary  or 
boundaries  fixed  by  the  will  itself.  See 
Gillespie  V.  Schuman,  62  Ga.  252,  257 ;  Done- 
hoo  V.  Johnson,  120  Ala.  438,  24  South.  888. 
The  defendant  insists  that  all  of  the  land 
devised  to  the  plaintiffs  lies  in  Jones,  and 
not  in  Baldwin,  county.  But  the  language 
of  the  sixth  item  is  "also  the  lands  adjoin- 
ing the  lands  vrilled  to  G.  T.  Dlsmukes,  and 
Mrs.  Napier,  and  the  lands  of  J.  H.  Lawrence 
to  the  public  road  from  Eatonton  to  Clinton," 
etc.  The  land  willed  to  G.  T.  Dlsmukes  was 
in  Baldwin,  and  not  in  Jones,  and  the  Dls- 
mukes boundary  could  not  touch  the  land  de- 
vised to  the  plaintiffs  If  it  were  all  located 
in  Jones  county.  It  appears  that  the  testa- 
tor devised  by  the  sixth  item  of  his  will  to 
the  plaintiffs  the  tract  of  land  known  as 
the  "Clayton  field,"  which  the  testimony 
shows  included  what  was  known  as  the 
"Sprout  Spring  field."  This  he  sold  before 
his  death.  If  the  Insistence  of  the  defendant 
is  correct,  the  devise  of  lands  to  the  plain- 
tiffs under  the  will  would  fall  in  toto.  This 
hardly  seems  consistent  with  the  evident 
purpose  and  general  sco];>e  of  the  will  of 
the  testator.  He  was  providing  by  these 
items  for  his  child  and  his  grandchildren, 
and  it  would  be  unnatural  indeed,  after  pro- 
viding for  the  one,  he  did  not  provide  for  the 


others  also.  We  think  he  did;  and  a  care- 
ful reading  and  study  of  the  will  and  the 
testimony  convinces  us  that  the  land  in  dis- 
pute was  devised  by  the  sixth  item  of  the 
testator's  will  to  his  granddaughters,  Mrs. 
Little  and  Miss  Williams,  the  plaintiffs  In 
this  case.  To  allow  the  construction  of  the 
will  contended  for  by  the  plaintiff  in  error 
would  be  to  materially  add  to  the  amount 
of  the  land  estimated  by  the  testator  as  be- 
ing devised  to  his  daughter  Mrs.  Napier, 
and  to  materially  decrease  the  amount  which 
according  to  his  estimate  he  devised  to  his 
granddaughters,  Mrs.  Little  and  Miss  Wil- 
liams. In  fact,  there  is  testimony  going  to 
show  that  it  would  leave  them  without  any 
land  at  all;  the  devise  to  them  of  other 
lands  which  are  not  in  dispute  have  fail- 
ed by  reason  of  their  disposition  by  the  tes- 
tator prior  to  his  death.  The  jury  trying  the 
case  found  that  the  premises  in  dispute 
were  devised  by  item  6  of  the  will  to  the 
plaintiffs,  the  presiding  judge  refused  to  dis- 
turb their  verdict,  and,  as  we  find  no  errors 
requiring  a  reversal,  we  think  the  judgment 
of  the  court  below  should  be  affirmed. 

[2]  2.  The  defendant  also  relied  ui>on  pre- 
scriptive title  to  prevent  a  recovery  of  the 
land  in  dispute.  She  avers  that  she  had  been 
in  possession  of  the  same  under  color  of 
title  for  over  seven  years;  that  under  a  decree 
rendered  in  Jones  superior  court  at  the  Oc- 
tober term,  1900,  to  which  both  of  the  plain- 
tiffs and  the  defendant  were  parties,  she  was 
put  in  possession  of  the  lands  and  has  con- 
tinued in  possession  of  same  until  this  suit 
was  brought.  The  record  discloses  that  said 
decree  provided  "that  Mrs.  Isabella  R.  Na- 
pier takes  under  the  will,  and  that  the  lands 
described  in  item  5  of  said  will  do  vest  in 
her  the  said  I.  R.  Napier."  So  that  it  ap- 
pears from  the  lang^uage  of  the  decree  that 
it  describes  the  land  in  dispute  no  more 
accurately  than  the  will  itself.  We  do  not 
think  that  it  describes  it  at  all.  For  color 
to  be  the  basis  of  prescription,  the  instru- 
ment by  which  it  is  asserted  must  purport 
to  cover  the  land  In  dispute.  Powell  on  Ac- 
tions for  Land,  §  295,  p.  382,  and  authori- 
ties cited  in  note  4.  The  decree,  in  order  to 
be  a  color  for  prescription  to  run,  must  on 
its  face  cover  a  description  of  the  property 
in  dispute.  But  the  land  is  not  so  described 
either  in  that  part  of  the  decree  or  that 
item  of  the  will  under  which  the  defendant 
asserts  color  of  title. 

In  this  connection,  we  consider,  also,  the 
ground  of  the  motion  for  a  new  trial  com- 
plaining that  the  trial  judge  committed  error 
in  charging  the  jury  that  "if  you  believe 
from  the  testimony  in  the  case,  and  all  these 
are  questions  pf  fact  for  you  to  pass  upon, 
that  this  action  was  commenced  by  these 
plaintiffs  at  any  time  within  the  statute  aft- 
er the  youngest  became  of  age,  they  would 
not  be  barred."  We  think  this  charge  of  the 
court  was  error,  and  that  the  reverse  of  the 
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rule  charged  is  the  law.  The  statute  began 
to  run  against  each  of  the  plaintiffs,  respec- 
tively, at  the  time  she  became  of  age,  and 
the  one  whose  right  of  action  had  become 
barred,  had  it  been  barred,  -could  not  avail 
herself  of  the  rights  of  the  other  against 
whom  the  statute  had  not  operated  a  suffi- 
cient length  of  time  to  become  a  bar.  The 
action,  being  a  Joint  one,  was  not  maintain- 
able as  such  where  the  defendant  showed  a 
prescriptive  title  against  one  of  the  plaintiffs. 
Powell  on  Actions  for  Land,  §  29;  William- 
son ▼.  Youmans,  71  S.  B.  138.  While  the 
charge  referred  to  would  have  been  revers- 
ible error  had  it  appeared  that  there  was  a 
sufficient  foundation  for  the  prescriptive  title 
asserted  by  the  defendant,  it  could  not  harm 
her  under  the  facts  of  this  case,  for  the  i;ea- 
son  that  she  did  not  show  any  color  of  title 
which  could  be  the  basis  of  prescription  so 
as  to  put  the  statute  in  operation  against  ^- 
ther  of  the  plaintiffs. 

[3]  S.  Another  ground  of  the  motion  for 
a  new  trial  was  the  admission  in  evidence 
of  a  certain  plat  or  drawing  of  the  premises 
In  dispute  and  other  property  owned  by  the 
testator  at  the  time  of  his  death,  made  by 
H.  P.  Cowan,  a  surveyor,  which  was  object- 
ed to  on  the  ground  that  it  was  a  private 
drawing,  not  made  according  to  the  provi- 
sions of  law,  and  that,  with  the  entries  there- 
on, it  contained  an  expression  of  opinion  as 
to  what  conatltuted  the  premises  in  dispute 
and  other  parcels  of  land,  etc.  This  plat  was 
not  offered  under  the  rule  of  court  requiring 
certain,  surveys  to  be  made  under  order  of 
court  on  notice,  and  which  would  Import  ver- 
ity on  its  face,  but  was  a  plat  or  drawing 
made  by  a  surveyor,  and  was  accompanied 
by  other  testimony  showing  its  correctness; 
and  was  allowed  by  the  court,  we  take  it, 
for  the  purpose  of  illustrating  the  other  tes- 
timony in  the  case  and  throwing  light  on  the 
location  of  the  land  in  dispute.  We  do  not 
think  the  court  erred  in  so  doing.  Georgia 
Railroad  Co.  v.  City  of  Atlanta,  134  Ga.  871 
(2)  68  S.  E.  703.  Elspecially,  as  the  court  in- 
structed the  Jury  to  entirely  disregard  all 
statements  on  this  plat,  if  any,  as  to  what 
land  y^as  left  to  either  party  in  the  case,  or 
the  processioners'  line  appearing  thereon, 
and  they  were  to  ^consider  from  all  of  the 
testimony  in  the  case  whether  the  map  was 
correct  or  not  The  map  of  a  county  sur- 
veyor, while  not  evidence,  under  the  circum- 
stances of  this  case,  is  admissible  to  go  to 
the  Jury  as  a  mere  diagram  to  Illustrate 
other  testimony  in  the  case.  See  Brantley  v. 
Huff,  62  Ga.  C32  (1),  534.  There  were  no  er- 
rors in  the  other  grounds  of  the  motion 
which  require  a  new  trial  in  this  case,  and 
the  evidence  was  sufficient  to  support  the 
verdict. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  BECK,  J.,  absent 


(137  Oa.  154) 
MYRICK  V.  LIQUID  CARBONIC  CO. 
(Supreme  Court  of  Georgia.    Dec.  12,  1911.) 

(SyUahus  hy  the  Court.) 

Saxes  (§  480*)-— Condition ai.  Salbs— Reme- 
dies OF  Vbndob. 

The  vendor  in  a  conditional  sale,  haying 
reserved  title  to  the  property  so  sold  in  the  bill 
of  sale,  which  is  duly  recorded,  may,  where  the 
conditions  of  the  sale  have  not  been  fulfilled 
so  as  to  pass  title  to  the  vendee,  assert  title  in 
an  action  of  trover  against  a  purchaser  of  the 
property  at  a  bankruptcy  sale,  where  the  trus- 
tee sells  the  property  of  the  bankrupt  free  from 
liens  and  incumbrances;  it  not  appearing  that 
the  vendor  has  done  any  act  which  would  estop 
it  from  such  assertion  of  its  title. 

(a)  Mere  failure  by  the  vendee  to  claim  the 
property  or  assert  its  title  thereto  would  not 
operate  as  such  estoppel. 

(b)  Nor  would  the  proof  of  an  unsecured 
claim  founded  upon  an  open  account  operate  as 
an  estoppel;  it  not  appearing  that  the  vendor 
participated  In  the  proceeds  arising  from  the 
sale  of  the  property  which  it  sold  to  the  bank- 
rupt with  a  reservation  of  title  in  the  vendor, 
the  conditions  of  the  sale  not  having  been  ful- 
filled. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ii  143&-1448;   Dec.  Dig.  i  480.*] 

Brror  from  Superior  Court,  Baldwin  Coun- 
ty ;   Jas.  B.  Park,  Judge. 

Action  by  the  Liquid  Carbonic  Company 
against  D.  P.  Myrick.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Hines  &  Vinson,  for  plaintiff  in  error.  B. 
S.  Wlmberly,  for  defendant  in  error. 

BE}CK,  J.  The  record  In  this  case  dis- 
closes the  following  facts:  The  Liquid  Car- 
bonic Company  sold  to  the  Winebrew  Com- 
pany the  personal  propert^^  in  dispute,  con- 
sisting of  a  carbonator,  wash,  and  shafting, 
under  a  written  contract  whereby  the  Car- 
bonic Company  retained  title  until  the  prop- 
erty was  paid  for.  This  contract  of  pur- 
chase and  sale  was  duly  recorded.  Later 
the  creditors  of  the  Winebrew  Company  forc- 
ed that  company  into  bankruptcy.  The  trus- 
tee in  bankruptcy  petitioned  the  court  for 
leave  to  sell  the  entire  estate  of  the  bank- 
rupt, free  of  liens.  The  referee  in  bankrupt- 
cy accordingly  granted  such  order,  and  mail- 
ed to  each  of  the  creditors  scheduled  by  the 
Winebrew  Company  a  notice  of  the  intention 
to  sell  all  the  assets  of  the  estate  free  of 
liens.  In  addition  to  the  property  sold  to 
the  Winebrew  Company  on  the  terms  above 
stated,  the  Carbonic  Company  was  a  cred- 
itor of  the  bankrupt  company  for  supplies. 
After  advertising  as  required  by  law,  the 
trustee  sold  at  public  outcry  all  of  the  estate 
of  the  bankrupt,  including  the  property  above 
mentioned,  title  to  which  was  retained  by 
the  Carbonic  Company.  The  Carbonic  Com- 
pany Interposed  no  objection  to  the  sale. 
After  this  sale  had  been  made,  the  Carbonic 
Company  proved  to  the  bankrupt  court  its 
unsecured  claim  for  supplies,  and  sought  to 
participate  to  that  extent  in  any  dividend 
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to  be  declared  from  the  proceeds  of  the  sale. 
The  Carbonic  Ck)mpany  also  proceeded  by  an 
action  In  trover  against  Myrick,  who  had 
purchased  the  carbonator,  wash,  and  shaft- 
ing from  the  trustee  In  bankruptcy,  to  recov- 
er said  property,  as  being  the  property  title 
to  which  was  retained  by  the  plalntifT  In  its 
contract  of  sale  made  with  the  Winebrew 
Company.  Upon  the  trial  of  the  trover  suit 
the  jury  returned  a  verdict  tn  favor  of  the 
Carbonic  Company  for  $100  principal,  and 
$49  as  hire.  Myrlck  made  a  motion  for  a 
new  trial;  and,  this  being  overruled,  he  ex- 
cepted. 

Without  reference  to  the  amount  recovered 
by  the  plalntifT  against  the  defendant,  of 
which  no  complaint  is  made,  it  seems  to  us 
that  no  other  verdict  than  the  one  returned 
by  the  Jury  on  the  trial  could  have  been 
rendered  under  the  facts  of  the  case.  The 
plaintiff  sold  the  personal  property  In  con- 
troversy to  the  bankrupt  and  reserved  the 
title  thereto  until  compliance  with  the  con- 
ditions of  the  sale.  Those  conditions  had 
not  been  compiled  with.  One  of  the  condi- 
tlona  was  complete  x)ayment  for  the  property, 
and  there  were  installments  of  the  purchase- 
price  still  due.  Under  these  circumstances, 
the  property  never  became  the  property  of 
the  bankrupt,  but  the  title  to  the  same  was 
in  the  bankrupt's  vendor,  and  consequently 
the  trustee  in  bankruptcy  did  not  acquire  a 
title  thereto.  The  vendor  in  a  conditional 
sale  evidenced  by  a  writing,  and  followed  by 
timely  and  proper  recordation,  is  not  a  mere 
lienor.  The  order  authorizing  the  trustee 
to  sell  the  bankrupt's  property  free  from 
liens  and  Incumbrances  could  not  affect  the 
property  to  recover  which  this  suit  was 
brought  The  plaintiff  was  not  seeking  to 
enforce  a  lien  or  Incumbrance  in  his  favor, 
but  to  reach  property  which  had  belonged 
to  it,  and  with  the  title  to  which  it  had 
never  parted.  The  citation  of  authorities 
relating  to  the  consignor  of  goods,  or  to 
the  holder  of  a  Hen  on  the  goods,  which 
may  be  in  the  possession  of  a  bankrupt  at 
the  time  of  the  filing  of  a  petition  in  bank- 
ruptcy and  the  adjudication  of  bankruptcy, 
was  beside  the  purpose  when  the  question  is 
one  of  the  right  of  the  trustee  in  bankruptcy 
to  sell  property  which  had  come  Into  the 
bankrupts  hands  under  a  conditional  sale. 
So  far  as  the  rights  of  the  vendor  are  con- 
cerned in  the  case  of  a  conditional  sale,  he 
stands  in  the  position  of  any  absolute  owner 
of  property  which  happened  to  be  in  the 
bankrupt's  hands  at  the  time  of  the  filing 
of  the  petition' against  the  latter.  The  trustee 
in  the  present  case  possessed  no  greater  in- 
terest in  the  property,  nor  had  any  better  ti- 
tle thereto,  than  the  bankrupt  had,  and  the 
rule  of  caveat  emptor  obtains  In  this  case 
as  In  other  judicial  sales.  2  Remington  on 
Bankruptcy,  §  1959. 

While  it  is  clear  that  the  plaintiff  might 


have  asserted  Its  title  to  the  property  while 
it  was  in  the  hands  of  the  bankrupt  or  its 
trustee  before  the  sale,  it  may  also  assert  it 
against  the  purchaser  at  the  bankruptcy 
sale,  unless  It  had  estopped  itself  by  its  con- 
duct from  so  doing.  And  we  do  not  find  in 
the  record  in  this  case,  either  in  the  evidence 
admitted  or  in  that  which  was  excluded, 
anything  which  would  authorize  the  applica- 
tion of  the  doctrine  of  estoppel.  The  fact 
that  after  notice  that  the  property  of  the 
bankrupt  would  be  sold  free  from  Hens  and 
incumbrances  the  platutiff  filed  no  objection 
to  the  sale  of  this  property,  and  that  it  did 
not  assert  title  to  it  before  the  sale,  would 
not  work  an  estoppel  against  the  right  to  as- 
sert title  against  the  purchaser,  inasmuch  as 
nothing  in  the  notice  indicated  that  this  par- 
ticular property  would  be  sold;  the  notice 
in  effect  being  that  the  property  of  the  bank- 
rupt would  be  sold  free  from  Hens  and  In- 
cumbrances, and  no  adequate  description  of 
this  property  being  given  in  the  notice  re- 
ferred to.  The  vendor  had  already,  in  the 
registry  of  its  bill  of  conditional  sale,  given 
to  the  world  all  the  notice  which  it  was  re> 
quired  to  give  that  the  property  belonged  to 
it  In  this  connection  see  Collier  on  Bank- 
ruptcy (7th  Bd.)  825. 

Again,  the  plaintiff  was  not  estopped  by 
the  fact  that  it,  as  a  creditor  of  the  bank- 
rupt, had  proved  in  bankruptcy,  after  the 
sale  was  made,  an  unsecured  claim  based 
upon  an  open  account  There  was  no  proof 
In  the  evidence  either  admitted  or  rejected 
that  the  plaintiff  had  participated  in  any 
division  of  the  proceeds  arising  from  the  sale 
of  the  property  to  which  It  now  asserts  title; 
and  the  question  as  to  what  would  have 
been  the  effect  of  its  sharing  in  such  pro- 
ceeds does  not  arise. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HILIi^  J.,  not  presiding. 


cm  Q&.  2S2) 

ETNA  STEEL  &  IRON  CO.  et  aL  v. 
HAMILTON. 

(Supreme  Court  of  Georgia.     Nov.  15,  1911.) 

(8yUdbu9  hy  the  Court.) 

1.  Mortgages  (§  468*)— Foreclosubb  bt  Ao* 
TioN— Receivers— Plbadino. 

An  equitable  petition  by  a  bondholder  to 
foreclose  in  his  own  name  the  trust  deed,  where- 
in is  alleged  that  ];>ermission  for  him  so  to  do 
is  given  in  the  trust  deed  upon  the  trustee's 
refusal  to  bring  the  action  on  demand,  and  that 
the  trustee  has  refused  to  foreclose  on  demand 
made  upon  him,  and  that  there  exists  an 
emergent  condition  requiring  the  immediate  in- 
terposition of  a  court  of  equity  to  prevent 
serious  loss  from  an  impending  tax  sale  of  a 
part  of  the  mortgaged  propertj^,  does  not  show 
on  its  face  that  the  plaintiff  is  not  entitled  to 
a  pendente  lite  receiver  in  aid  of  the  relief 
sought. 

[Ed.   Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  1374.  1875;  Dec  Dig.  i  468.*] 
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2.  MOKTOAOBS   a  468^)— FOBXCIXMSUBX  BT  AC- 
TION—RXOEITERS. 

Where  a  bondholder  files  an  equitable  peti- 
tion for  the  foreclosure  of  a  trust  deed,  and 
to  protect  the  mortgage  property  from  an  im- 
pending tax  sale,  and  a  tenCiporary  receiver  is 
appointed,  who  procures  a  bank  to  i>ay  the  exe- 
cutions, which  are  assigned  to  the  bank,  and 
where^  on  the  interlocutory  hearing  for  a  per- 
manent receiver,  It  appears  that  the  bondholder 
is  not  entitled  to  foreclose  the  mortgage  (the 
right  to  foreclose  being  in  the  trustee,  and 
there  being  no  refusal  on  his  part  to  act),  and 
the  mortgagor  offers  to  pay  the  tax  executions 
which  were  proceeding  against  the  property,  it 
is  error  to  refuse  such  offer,  and  appoint  a  per- 
manent receiver. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  1874,  1875;  Dec.  Dig.  |  468.*] 

Error  from  Superior  Court,  Polk  County; 
Price  Edwards,  Judge. 

Action  by  Harper  Hamilton  against  the 
Etna  Steel  &  Iron  Company  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
bring  error.    Reversed. 

The  Etna  Steel  &  Iron  Company,  a  domes- 
tic corporation,  on  January  1,  1907,  execut- 
ed to  the  Empire  Trust  Company  of  New 
York,  as  trustee,  a  deed  of  trust  to  secure 
the  issue  of  $600,000  of  bonds.  The  bonds 
were  of  the  denomination  of  $1,000  each,  due 
at  20  years,  with  interest  payable  semian- 
nually. It  was  covenanted  in  the  deed  of 
trust:  That  the  Etna  Steel  &  Iron  Company 
would  promptly  pay  the  bonds  and  Interest 
coupons  as  they  severally  matured.  That  it 
would  pay  all  taxes  assessed  against  the 
mortgaged  property,  take  care  of  and  pre- 
serve the  Bame»  keep  the  property  liable  to 
be  destroyed  by  fire  insured  in  some  good 
company,  and,  in  case  of  loss  before  the  ma- 
turity of  the  bonds,  the  money  received  from 
the  insurance  company  by  the  trustee  at  the 
written  request  of  the  Etna  Company  shall 
be  paid  over  to  it  and  by  it  used  in  payment 
of  expenses  of  repairing,  rebuilding,  or  re- 
placing the  property  burned  or  damaged  by 
fire.  That  the  board  of  directors  of  the  Etna 
Company  shall  have  the  right  to  sell  proper- 
ty which  may  become  worn,  damaged,  or 
otherwise  unsuitable  to  be  used  in  the  op- 
eration of  its  property,  provided  an  equiv- 
alent in  value  be  substituted  in  -  lieu  there- 
of, without  liability  or  responsibility  of  the 
trustee  for  the  acts  of  the  Etna  Company  In; 
this  respect.  The  deed  conferred  upon  the 
trustee  a  i)ower  of  sale  in  case  of  default 
by  the  Etna  Company  in  any  condition  or 
covenant  in  the  trust  deed,  or  in  the  payment 
of  any  bond  at  maturity  or  interest  coupon 
when  due,  or  any  other  default  which  should 
continue  for  a  year  thereafter.  It  was  fur- 
ther provided,  in  case  of  default  in  any  of 
the  covenants  of  conditions,  that  the  trustee, 
instead  of  exercising  the  power  of  sale, 
should  be  entitled  in  its  discretion  to  proceed 
hy  bill  in  equity  and  other  appropriate  pro- 
ceedings in  any  court  of  competent  jurisdlc^ 
tion  to  foreclose  the  mortgage  or  trust  deed. 


and  enforce-  the  rights,  liens,  and  securities 
of  the  trustee  and  bondholders;  provided 
that  no  foreclosure  proceedings  should  be 
commenced,  by  reason  qt  the  nonpayment  of 
the  interest,  until  one  year  after  default  in 
the  payment  of  the  Interest  It  was  stipu- 
lated that  it  was  no  part  of  the  duty  of  the 
trustee  to  see  to  or  effect  insurance  against 
fire,  to  keep  itself  advised  or  informed  as  to 
the  payment  of  taxes,  or  to  require  such 
payment  to  be  made,  or  to  see  that  the  Etna 
Company  fulfilled  any  of  its  covenants.  The 
deed  also  contained  these  stipulations:  "The 
trustee  shall  be  under  no  obligation  or  duty 
to  perform  any  act  hereunder,  or  to  defend 
any  suit  in  respect  hereof,  except  upon  the 
request  of  the  company,  or  of  the  bondhold- 
ers of  a  majority  In  value  of  the  bonds  out- 
standing hereunder,  and  unless  fully  indem- 
nified to  its  satisfaction,  and  the  trustee  shall 
not  be  bound  to  recognize  any  person  as 
a  bondholder  unless  and  until  his  bonds  are 
submitted  to  the  trustee  for  inspection  if 
required,  and  his  title  thereto  satisfactorily 
established,  if  disputed.  ♦  ♦  ♦  The  ex- 
clusive right  of  action  hereunder  shall  be 
vested  in  the  trustee  until  the  refusal  on 
its  part  to  act,  and  no  bondholder  or  bond- 
holders shall  be  entitled  to  enforce  perform- 
ance of  these  presents  until  after  demand 
made  on  the  trustee  accompanied  by  a  ten- 
der of  indemnity  satisfactory  .to  the  trustee 
as  aforesaid,  and  the  refusal  of  the  trustee 
to  act  in  accordance  with  such  demand  as 
hereinafter  provided." 

On  February  28,  1910,  Harper  Hamilton 
filed  an  equitable  petition  against  the  Etna 
Company  and  the  Empire  Trust  Company, 
praying  for  a  foreclosure  of  the  trust  deed 
and  the  appointment  of  a  receiver  in  aid 
thereof.  He  alleged  that  he  was  the  owner 
of  33  bonds,  and  brought  the  petition  in 
behalf  of  himself  and  all  the  bondholders  of 
the  Etna  Company;  that  the  Etna  Compa- 
ny had  defaulted  in  the  payment  of  Interest 
coupons  for  more  than  a  year;  that  It  had 
broken  its  covenant  in  respect  to  effecting  in- 
surance ;  that  it  had  failed  to  keep  the  prop- 
erty in  repair,  and  had  allowed  the  same  to 
be  wasted;  that  it  had  sold  off  property, 
and  had  not  replaced  the  same  as  it  cove- 
nanted to  do;  that  it  had  failed  to  pay  the 
taxes  upon  the  property  to  the  extent  of 
$1,600;  that  it  had  collected  approximately 
$0,000  from  loss  on  fire  insurance  policies, 
and  had  not  reinvested  same  according  to 
the  terms  of  the  trust  deed;  that  in  writ- 
ing he  had  called  the  attention  of  the  trus- 
tee, the  Empire  Trust  Company,  to  the  de- 
fault in  the  payment  of  interest  and  of  tax- 
es, and  to  the  fact  that  default  in  the  pay- 
ment of  interest  bad  continued  for  more  than 
a  year,  and  also  advised  it  that  default  had 
been  made  in  the  keeping  up  of  ttie  insur- 
ance, and  had  demanded  of  the  trustee  that 
it  proceed  to  enforce  the  mortgage  or  trust 
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deed  according  to  its  terms  for  the  protec- 
tion of  the  bondholders,  and  had  offered  to 
furnish  to  the  trustee  such  indemnity  as 
it  required  under  the  terms  of  the  trust 
deed;  and  that  he  had  especially  called  the 
attention  of  the  trustee  to  a  threatened  sale 
of  the  mortgaged  property  for  taxes  on  the 
first  Tuesday  In  March,  and  demanded  of 
the  trustee  that  it  take  legal  proceedings  to 
foreclose  the  mortgage  and  have  a  receiver 
appointed  in  time  to  prevent  the  sale  of  the 
property  for  taxes,  but  that  the  trustee  had 
refused  to  institute  such  proceedings.  The 
prayers  were  for  the  appointment  of  a  re- 
ceiver, the  foreclosure  of  the  mortgage,  and 
a  distribution  of  the  proceeds  of  the  fore- 
closure sale  among  the  bondholders.  A  tem- 
porary receiver  was  appointed,  and  he  was 
authorized  to  borrow  sufficient  money  with 
which  to  pay  off  the  fl.  fas.,  and  a  rule  nisi 
was  granted,  fixing  a  date  for  a  hearing  of 
the  application  for  the  appointment  of  a 
permanent  receiver. 

Certain  holders  of  61  bonds  were  allowed 
to  Intervene,  and  in  their  intervention  they 
alleged  that  T.  N.  Barnsdall,  the  president 
of  the  Etna  Company,  was  the  owner  of  a 
majority  of  its  common  stock,  and  also  own- 
ed or  controlled  a  majority  of  its  bonds;  that 
at  the  request  of  Barnsdall  the  trustee  had 
instituted  in  the  United  States  court  a  suit 
to  foreclose  the  trust  deed,  wherein  it  was 
alleged  that  there  were  $500,000  bonds  out- 
standing, whereas  there  were  not  so  many 
bonds  Issued,  and  that  Barnsdall  had  not 
applied  the  proceeds  of  the  bonds  which  he 
claimed  to  have  sold  to  himself  to  any  bene- 
ficial use  of  the  Etna  Company;  that  the 
trustee  has  recognized  Barnsdall  as  the  hold- 
er or  representative  of  the  holders  of  the 
bonds,  and  will  not  attack  the  right  of  any 
holder  to  collect  the  same.  These  Interveners 
alleged  the  property  to  be  of  much  less  value 
than  the  amount  of  the  bonds  secured  by  the 
trust  deed,  and  prayed  for  an  accounting  of 
the  bonds  Issued  and  that  such  as  were  illegal- 
ly Issued  be  declared  null  and  void.  On  Sep- 
tember 20th  the  court  passed  an  order  pro-, 
vidlng  for  the  service  of  the  Empire  Trust 
Company  by  publication  agreeably  to  the 
statute.  On  September  24th  the  Etna  Com- 
pany lnteri>osed  their  demurrers,  general  and 
special.  The  application  for  permanent  re- 
ceiver came  on  to  be  heard  on  December  13, 
1910,  and  on  that  day  the  Empire  Trust 
Company  entered  Its  special  appearance  for 
the  purpose  of  objecting  to  the  Jurisdiction 
of  the  court  on  the  ground  that  it  had  not 
been  properly  served.  This  motion  was  over- 
ruled. The  Etna  Company  filed  its  answer, 
denying  the  right  of  the  plaintiff  to  sue,  be- 
cause of  the  failure  to  comply  with  the  stip- 
ulations of  the  trust  deed.  It  admitted  Its 
default  in  the  payment  of  Interest,  and  the 
right  of  the  Empire  Trust  Company  to  have 
a  foreclosure  of  the  trust  deed.  It  admitted 
that  the  taxes  were  not  fully  paid,  but  alleg- 
ed that  the  greater  part  of  the  1908  taxes 


had  been  paid  and  the  execution  representing 
the  balance  had  been  transferred  to  and  was 
held  by  the  Commercial  Bank,  and  at  the 
time  the  1909  taxes  matured  all  the  proper- 
ey  was  in  the  charge  of  A.  T.  Hamilton,  a 
brother  of  the  plaintiff,  and  who  is  now  tem- 
porary receiver.  It  admitted  that  all  of 
its  property  was  not  insured,  but  denied  that 
it  was  necessary  to  insure  all  the  property; 
and  alleged  that  the  property  was  under 
the  management  of  A.  T.  Hamilton  for  near- 
ly 12  months,  and  all  the  defaults  as  to  the 
failure  to  keep  the  property  Insured  had 
been  known  to  the  plaintiff  for  some  time, 
without  any  objection  on  hla  part  While 
admitting  its  default  in  the  payment  of  in- 
terest, and  keeping  up  the  insurance,  and  not 
operating  the  property,  because  it  did  not 
believe  it  could  be  profitably  operated  as  it 
had  been  done,  the  Etna  Company  denied 
that  there  had  been  any  waste  to  the  proper- 
ty, and  alleged  that  the  money  collected  from 
fire  insurance  was  properly  applied  to  the 
obligations  of  the  company.  It  further  an- 
swered that  it  was  on  March  1,  1910,  and  is 
now,  ready,  able,  and  willing  to  take  over 
and  control  the  tax  executions,  and  does  now 
repeat  this  offer  and  willingness,  and  makes 
a  continuing  offer  and  tender  to  take  up  the 
executions  and  relieve  the  temporary  re- 
ceiver thereof  at  any  time  by  permission  of 
the  court,  and  permission  to  do  so  was  ap- 
plied for;  that  the  tax  executions  had  not 
been  paid  by  the  temporary  receiver,  but 
were  held  by  the  Commercial  Bank  under 
a  transfer  made  to  the  bank;  that  the  bank 
holds  no  other  security  for  the  payment  of 
the  taxes  except  the  property  of  the  com- 
pany, which  is  subject  to  the  lien  of  the 
tax  execution  independent  of  the  receiver- 
ship; that  the  company  would  have  taken  up 
the  tax  executions  on  March  1,  1910,  if  its 
representative  had  not  been  Informed  early 
in  the  morning  that  a  temporary  receiver  had 
been  appointed.  It  was  further  alleged  that 
the  trust  company  had  filed  its  original  bill 
of  foreclosure  in  behalf  of  all  the  bondhold- 
ers under  and  In  pursuance  of  the  terms  and 
conditions  of  the  trust  deed  against  the  Etna 
Company  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Georgia, 
and  that  the  mortgage  had  been  foreclosed 
and  a  receiver  appointed.  The  Etna  Com- 
pany pleaded  the  pendency  of  the  foreclosure 
proceedings  in  the  Circuit  Court  of  the  Unit- 
ed States  as  a  bar  to  the  alleged  right  of 
the  plaintiff  to  maintain  this  action  in  this 
court,  which  depends  upon  and  must  be  de- 
termined by  the  terms  of  the  trust  deed, 
which  the  plaintiff  is  seeking  to  foreclose. 
The  Etna  Company,  in  answer  to  the  inter- 
vention, admitted  that  T.  N.  Barnsdall  owned 
a  majority  of  the  stock,  and  also  owned  or 
controlled  a  majority  of  the  bonds  of  the 
company.  It  denied  that  the  board  of  di- 
rectors or  the  individual  members  thereof 
were  under  the  control  of  Barnsdall,  and 
I  alleged  that  the  plaintiff  in  this  case  could 
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obtain  adequate  and  complete  relief  regard- 
less of  the  board  of  directors  In  the  pending 
suit  brought  by  the  trustee  to  foreclose  the 
mortgage.  It  denied  that  its  bonds  had  been 
disposed  of  unlawfully  and  without  author- 
ity, or  that  par  value  had  not  been  paid  for 
them,  and  alleged  that  the  proceeds  thereof 
had  been  used  in  the  acquisition  of  property, 
both  real  and  personal,  for  the  equipment 
and  maintenance  thereof.  The  trust  com- 
pany filed  its  answer,  in  which  it  averred 
that  only  $450,000  par  value  of  bonds  had 
ever  been  certified  and  issued.  It  admitted 
that  the  Etna  Company  had  made  default  In 
the  performance  of  some  of  the  covenants 
and  conditions  in  the  trust  mortgage,  and 
that  the  right  accrued  to  the  trustee  to  have 
a  foreclosure  of  the  trust  mortgage  according 
to  the  terms  of  its  provisions,  but  denied  that 
any  such  right  accrued  and  existed  in  favor 
of  the  plaintiff,  either  at  the  time  of  filing 
his  petition  or  since.  It  denied  that  either 
the  plaintiff  or  any  one  for  liim  had  ever 
made  demand  upon  it  as  trustee  to  foreclose 
the  mortgage  in  accordance  with  the  terms 
and  provisions  of  the  mortgage.  It  alleged 
that  all  the  communications  between  the  par- 
ties relative  to  this  subject  are  in  writing, 
and  it  submitted  that  the  writings  affirma- 
tively showed  that  no  such  demand  and  re- 
fusal thereof,  such  as  would  entitle  the 
plaintiff  to  foreclose  the  mortgage,  had  ever 
been  made.  It  denied  that  it  ever  refused 
after  demand  to  proceed  to  foreclose  the 
mortgage.  It  set  up  that  on  the  4th  day  of 
April,  1910,  as  trustee  under  the  trust  mort- 
gage, it  filed  its  bill  in  the  Circuit  Court  of 
the  United  States  for  the  Northern  District 
of  Georgia  against  the  Etna  Steel  &  Iron 
Company,  alleging  default  under  the  terms 
and  conditions  of  the  trust  mortgage,  and 
prayed  for  the  foreclosure  of  the  mortgage 
and  for  a  receiver  in  aid  thereof,  being  there- 
to duly  requested  by  a  majority  in  number 
of  the  outstanding  bonds  of  the  company, 
and  being  furnished  indemnity  in  compliance 
with  the  provisions  of  the  mortgage  in  that 
regard;  that  on  the  hearing  a  receiver  was 
duly  appointed,  who  had  duly  qualified,  and 
that  subsequently  the  Etna  Company  had 
made  an  appearance  by  answer,  admitting  its 
defaults  and  insolvency,  and  consenting,  in 
so  far  as  with  propriety  it  might  do  sp,  to 
the  appointment  of  a  receiver;  and  that  on 
June  20,  1910,  a  decree  of  foreclosure  was 
granted  by  the  court,  and  citation  was  duly 
issued  and  published  to  all  creditors  claim- 
ing under  the  mortgage  to  appear  and  sub- 
mit their  claims  to  the  court,  an  exemplified 
copy  of  the  suit  being  attached.  The  trustee 
further  alleged  that  it  was  effectively  pro- 
ceeding to  exercise  its  discretion  and  dis- 
charge its  duties  under  the  trust  deed  for  the 
benefit  of  all  bondholders,  and  pleaded  the 
pendency  of  the  suit  in  the  United  States 
court  in  bar  of  the  plaintiff's  action.  On  the 
last-named  day  the  court  overruled  the  de- 


murrer  of  the  Etna  Company  and  the  motion 
to  dismiss  made  by  the  Empire  Trust  Com- 
pany, and,  after  hearing  evidence,  appointed 
a  permanent  receiver.  The  exceptions  are 
to  the  interlocutory  grant  of  a  receiver,  to 
the  overruling  of  the  demurrers  and  motion 
to  dismiss,  and  to  certain  rulings  on  evi- 
dence. 

W.  W.  Mundy  and  W.  A  Wimbish,  for 
plahitiffs  in  error.  King,  Spalding  4  Un- 
derwood and  Bunn  &  Bunn,  for  defendant  in 
error.  • 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  petition  alleged  the  ma- 
turity of  the  bonds  by  default  in  the  pay* 
ment  of  interest  for  more  than  a  year  and 
the  right  of  a  bondholder  under  the  terms  of 
the  trust  deed  to  foreclose  it,  and  also  an 
emergent  condition  requiring  the  immediate 
Interposition  of  a  court  of  equity  to  prevent 
serious  loss  from  an  impending  tax  sale,  and 
it  cannot  be  said  that  on  its  face  It  did  not 
present  a  case  for  the  appointment  of  an 
interlocutory  receiver  in  aid  of  the  relief 
sought 

[2]  2.  On  the  hearing  the  plaintiffs  submit- 
ted the  corresiM>ndence  between  themselves 
and  their  attorneys,  and  the  trustee  and  its 
attorneys,  upon  which  they  relied  to  estab- 
lish their  right  to  foreclose  the  mortgage  un- 
der the  terms  of  the  trust  deed.  This  cor- 
resi)ondence  began  18  days  before  the  plain- 
tiff filed  his  petition.  The  initial  letter  was 
from  the  plaintiff  to  the  trustee,  dated  Feb- 
ruary 10,  1910,  to  the  effect  that  the  plaintiff 
was  the  holder  of  33  bonds;  that  the  interest 
was  in  default  for  more  than  a  year,  and  re- 
quested the  trustee  to  proceed  to  foreclose 
the  mortgage,  offering  such  indemnity  as  the 
trustee  might  require  under  the  terms  of  the 
deed  of  trust  The  receipt  of  this  letter  was 
acknowledged  on  the  16th  of  February  by  the 
secretary  of  the  trustee,  who  stated  therein 
that  the  trustee  would  be  glad  to  do  any- 
thing it  should  do  under  the  mortgage,  and 
had  referred  the  matter  to  its  counsel,  and 
would  communicate  with  the  plaintiff  as  soon 
as  advised;  and  that  the  trustee  would  re- 
quire, in  case  it  instituted  proceedings,  a  de- 
posit of  such  sum  in  money  as  might  be 
agreed  upon  to  indemnify  against  expenses. 
On  February  24th  the  plaintiff  telegraphed 
the  trustee:  "Property  Etna  Steel  and  Iron 
Company  advertised  for  taxes.  Be  sold 
March  first  Authorize  me  to  file  bill  in  your 
name,  or  shall  I  proceed  in  my  name  for 
bondholders."  On  the  same  day  counsel  for 
the  trustee  wrote  to  plaintiff  that  it  would 
be  glad  to  foreclose  the  mortgage,  but  they 
would  like  to  have  the  plaintiff  to  do  certain 
things;  that  the  trustee  wohld  require  in- 
demnity before  instituting  such  proceedings, 
and  he  thought  that  this  should  be  in  the 
sum  of  at  least  $1,500,  to  cover  possible  costs 
and  .expenses,  and  would  prefer  that  the  in- 
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(lemulty  he  provided  by  deposit  in  cash,  but, 
if  this  was  not  convenient,  to  inform  him 
what  other  form  of  indemnity  plaintiff  would 
like  to  <^er.  He  requested  detailed  infer- 
mation  as  to  the  nonpayment  of  taxes  and 
noninsurance  of  the  property,  and  referred 
them  to  the  provision  in  the  mortgage  per> 
mitting  a  bondholder  to  pay  the  taxes  and 
Insure  the  property,  and  offered  to  advise 
the  trustee  to  attend  to  this  if  the  plaintiff 
would  furnish  it  with  funds  necessary  for 
the  purpose.  Reference  was  made  to  the 
provision  in  the  trust  deed  relative  to  the  de- 
fault in  the  payment  of  the  interest  for  one 
year  after  due  demand  for  payment,  and  full 
information  was  asked  as  to  whether  de- 
mand for  payment  of  the  coupons  alleged  to 
be  overdue  had  been  made.  It  was  further 
stated  that  the  trustee,  before  beginning 
foreclosure  proceedings,  would  reqtdre  some 
proof  as  to  the  fact  of  the  plaintiff's  owner- 
ship of  the  bonds,  either  by  the  deposit  of 
the  bonds  or  by  some  way  satisfactory  to  it ; 
that  the  mortgage  provided  that  the  trustee 
was  under  no  duty  or  obligation  to  act  there- 
under unless  requested  by  a  majority  of  the 
holders  of  bonds  outstanding,  but  the  writer 
did  not  believe  that  this  interfered  with  the 
trustee's  right  to  act  upon  the  plaintiff's  re- 
quest, although  he  suggested  It  would  be  bet- 
ter to  have  a  larger  number  of  bondholders 
making  the  request  On  the  next  day  coun- 
sel for  the  trustee  wrote  to  counsel  for  the 
plaintiff  a  similar  letter.  The  foregoing 
epitomizes  the  correspondence  between  the 
trustee  and  the  plaintiff  prior  to  the  institu- 
tion of  the  suit.  We  do  not  think,  under  these 
circumstances,  that  the  plaintiff  brought  him- 
self within  the  terms  of  the  mortgage,  so  as 
to  give  him  the  right  of  foreclosure  under  the 
contract  because  of  a  failure  of  the  trustee 
to  institute  proceedings.  The  trust  deed  ex- 
pressly stipulated  that  the  exclusive  right  of 
action  was  vested  in  the  trustee  until  refus- 
al on  its  part  to  act,  and  no  bondholder 
should  be  entitled  to  enforce  performance  of 
its  covenants  until  after  demand  had  been 
made  on  the  trustee,  accompanied  by  a  ten- 
der of  indemnity  satisfactory  to  the  trustee, 
and  the  refusal  of  the  trustee  to  act  in  ac- 
cordance with  such  demand.  It  appeared  in 
the  evidence  that  there  was  a  prior  mortgage 
of  $100,000  upon  the  property,  and  the  trus- 
tee was  apprehensive  that  the  proceeds  aris- 
ing from  the  sale  of  the  property  would  not 
exceed  this  sum.  Prior  to  the  filing  of  his 
petition,  the  plaintiff  did  not  intimate  that 
the  indemnity  required  by  the  trust  company 
was  exorbitant  in  amount,  or  in  any  wise  op- 
pressive. The  plaintiff  failed  to  offer  the 
indemnity  required,  and  there  was  no  re- 
fusal on  the  pai;t  of  the  trustee  to  proceed  to 
enforce  the  trust  deed.  Under  the  undisput- 
ed facts,  the  plaintiff  had  no  right  as  a  bond- 
holder to  institute  the  suit  in  opposition  to 
the  right  of  the  trustee. 
But  it  is  cooitended  that,  Inasmuch  as  the 


property  was  about  to  be  sold  for  taxes,  the 
conditions  were  emergent  and  Justified  the 
plaintiff  for  the  protection  of  himself  and 
other  bondholders  to  protect  himself  against 
serious  loss  resulting  from  a  sale  of  the  prop- 
erty. On  the  hearing  it  was  made  to  ap- 
pear that  in  1906  an  execution  for  taxes  for 
the  sum  of  $525  had  been  issued  against 
the  Etna  Company,  and  that  this  tax  fi.  fa. 
had  been  transferred  to  the  Commercial 
Bank;  that  in  1909  a  special  fi.  fa.  and  a 
general  fi.  fa.,  aggregating  $1,025,  had  been 
issued,  and,  at  the  instance  of  the  county  at^ 
tomey,  were  placed  in  the  h«ids  of  the  sher- 
iff for  enforcement  The  sheriff  levied  upon 
certain  personal  property,  when  a  brother  of 
the  plaintiff,  who  was  the  manager  of  the 
Etna  Company,  suggested  that  the  levy  on 
the  personalty  be  dismissed,  and  that  the 
land  embracing  the  pumping  station  be  levied 
upon.  Accordingly  the  sheriff  levied  upon 
certain  described  realty  and  a  pumping  out- 
fit located  thereon.  This  land  embraced  the 
water  supply,  which  furnished  the  chief  val* 
ue  to  the  other  mining  property.  Immedi- 
ately after  his  appointment  the  temporary 
receiver  procured  a  bank  to  take  up  the  exe* 
cutions  upon  an  assignment  of  the  fi.  fas. 
to  the  bank.  The  Etna.  Company  offered  to 
pay  these  taxes,  provided  the  receivership 
was  dismissed;  and  this  offer  was  declined. 
Under  the  terms  of  the  trust  deed,  the  trus- 
tee was  under  no  obligation  to  look  after 
the  payment  of  taxes.  The  Etna  Company 
covenanted  to  pay  the  taxes;  and  its  default, 
not  that  of  the  trustee,  produced  the  emer- 
gent condition,  to  relieve  which  the  bond- 
holder filed  his  action.  Where  there  is  a 
duty  on  a  trustee  to  act  promptly  to  protect 
the  mortgage  property,  and  he  falls  or  neg- 
lects to  perform  this  duty  upon  demand,  a 
bondholder  may  institute  a  suit  in  his  stead 
for  the  preservation  of  the  property.  3  Cook 
on  Corporations,  §  830.  But  it  does  not  fol- 
low that  a  right  to  file  a  proceeding  to  pro- 
tect the  property  from  an  impending  peril 
will  Justify  a  bondholder  to  institute  pro- 
ceedings to  foreclose  the  mortgage  contrary 
to  its  terms.  The  Etna  Company  pleaded 
that,  after  the  appointment  of  the  tempo- 
rary receiver,  it  had  been  ready,  willing,  and 
able  to  take  up  the  tax  executions,  and  would 
have  done  so  on  the  day  of  sale  but  for  the 
appointment  of  a  temporary  receiver  and  the 
grant  of  an  order  restraining  it  from  inter- 
fering with  its  property  or  rights,  and  in 
its  answer  It  made  an  offer  to  take  up  such 
executions  and  asked  the  permission  of  the 
court  to  do  so.  The  court  should  have  al- 
lowed the  taxes  to  be  paid,  for,  If  they  were 
paid,  there  would  be  no  longer  any  necessity 
for  the  receivership  to  preserve  the  property. 
It  did  not  appear  what  particular  property 
was  Insured,  and  what  was  not  insured,  but 
the  failure  of  the  Etna's  Company's  cove- 
nant to  Insure  would  not  be  sufficient  ground 
to  deprive  the  trustee  of  his  exdusive  right 
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tmder  the  contract  to  foreclose  the  mortgage. 

The  facts  pleaded  in  the  intervention  do 
not  affect  the  right  of  the  trustee  to  bring 
the  suit  The  trustee  has  the  right  to  fore- 
close the  mortgage,  and  in  that  foreclosure 
suit  the  plalntlifs  would  have  the  I'ight  to 
intervene  for  the  purpose  of  showing  that 
any  bonds  presented  to  the  trustee  for  pay- 
ment had  been  fllegally  issued,  or  were  oth- 
erwise not  entitled  to  share  with  the  plain- 
tlifs  in  the  distribution  of  the  proceeds  of 
the  sale  of  the  property.  3  Cook  on  Corp. 
f  S48b. 

There  is  no  dispute  that  the  mortgage  is 
ripe  for  foreclosure,  the  Etna  Company  ad- 
mits its  dellaults,  and  the  contest  is  between 
the  trustee  and  minority  bondholders  as  to 
the  right  to  maintain  a  foreclosure  suit  We 
do  not  undertake  to  pass  upon  the  propriety 
of  the  trustee  to  bring  a  foreclosure  suit  in 
the  United  States  courts  after  the  present 
suit  by  the  bondholder  was  begun.  That 
court  is  the  proper  tribunal  to  a^udicate  its 
own  Jurisdiction.  What  we  decide  is  that 
on  the  hearing  the  proof  failed  to  support  tlie 
plaintiff's  allegations  entitling  him  to  fore- 
close the  mortgage,  and  that  upon  the  Etna 
Company's  providing  for  the  tax  executions 
the  receiver  should  be  discharged  and  the 
property  turned  over  to  Its  owner. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  BECK,  J.,  absent,  and  HILL,  J., 
not  presiding. 

037  GfL  174) 

HILL  &  BIBRRT  v.  JACKSON  STORES 

et  aL 

(Supreme  Court  of  Georgia.    Dec  13,  1911.) 

(SyUdbuM  ly  the  Court.) 
1.  OompoBATioirB   (J|  361,   357*)— Aonow   (S 

60*>— OffICEBS  —  LlABILITT   FOB  GOBPOBATS 
DEBTS->RSHBDIE8. 

Civil  Code  1910,  i  2220,  declares  that 
"persons  who  organize  a  company  and  transact 
business  in  its  name,  before  the  minimum  cap- 
ital stock  has  been  subscribed  for,  are  liable 
to  creditors  to  make  good  the  minimum  capital 
stock  with  interest."  Held:  (1)  That  the  Ua- 
bility  imposed  by  this  statute  constitutes  a 
fond  for  the  benefit  of  all  creditors,  so  far  as 
the  condition  of  the  company  renders  a  resort 
to  it  necessaiy  for  the  payment  of  its  debts, 
(2)  That  an  action  at  law  cannot  be  main- 
tained b^  one  creditor  among  many  for  the  ap- 
Sropriation  of  the  whole  or  any  part  of  such 
ability  to  his  own  benefit,  to  the  possible  ex- 
clnsion  of  all  or  any  of  the  other  creditors, 
but  that  the  remedy  is  in  equity  by  a  petition 
brought  at  the  instance  of  one  or  more  cred- 
itors and  in  behalf  of  all  other  creditors  who 
may  come  in  and  be  made  parties  plaintiff  to 
the  action.    Hornor  v.  Hennlng,  93  U.  S.  228, 

23  L.  Ed.  879,  and  cases  cited;  also  8  Rose's 
Notes  U.  S.  Rep.  947,  and  1  Supp.  Rose's  Notes 
U.  S.  Rep.  1207;  Winchester  v.  Mabury,  122 
Cal.  522,  55  Pac.  393.     See  Schley  v.  Dixon, 

24  Ga.  273  (4),  71  Am.  Dec.  121. 

(a)  The  decisions  of  this  court  to  the  effect 
that,  under  ciiarters  making  each  stockholder 
in  banking  corporations  hable  to  redeem  his 
proportionate  share  of  the  outstanding  bills  or 


indebtedness  of  the  bank,  a  single  creditor  may 
sue  at  law  any  individual  stockholder,  are  not 
in  conflict  with  the  ruling  above  announced; 
for  there  the  liability  of  the  stockholder  is 
several,  and  is  limited  to  the  amount  of  his 
stock,  a  filled  sum  easily  ascertained.  See 
Hornor  v.  Henning,  93  U.  S.  228,  23  L.  Ed. 
879. 

[Ed.  Note.— For  other  cases,  see  Corpora^ 
ttons,  Cent.  Dig,  §}  1500, 1501;  Dec.  Dig.  i§  351, 
357  :*  Action,  Cent  Dig.  §§  511-4547 ;  Dec  Dig. 

2.   COBPOBATIONS    (§   361*)  —  OfltOKBS  —  LlA- 
BiLITT  FOB  COBPOBATB  DEBTS— REMBDIBS. 

Accordingly,  the  court  properly  sustained 
a  general  demurrer  to  a  petition  brought  by  a 
copartnership  for  its  sole  benefit  to  enforce 
the  liability  imposed  by  the  statute  quoted  in 
the  first  headnote,  to  the  extent  of  the  plain- 
tiff's daim  against  the  company;  it  appearing 
from  the  petition  that  there  were  other  cred- 
itors of  the  company. 

[Ed.  Nbte.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  II  1492,  1493;  Dec  Dig.  | 
351.*] 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  J.  H.  Martin,  Judge. 

Action  by  HiU  &  Kerry  against  the  Jack- 
son Stores  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  At- 
firmed. 

Hardeman,  Jones,  Callaway  ft  Johnston, 
P.  Lb  Wade,  and  Jno.  R.  L.  Smith,  for  plain- 
tiffs in  error.  G.  H.  Williams  and  Hines  & 
Jordan,  for  defendants  In  error. 

FISH,  C.  J.  Judgment  affirmed.  All'  the 
Justices  concur,  except  HILL^  J.,  not  presid- 
ing. 


(187  Ga.  174) 

JOHN  y.  FARWELL  CO.  et  aL  t.  JACKSON 

STORES  et  aL 

(Supreme  Court  of  Georgia.    Dec  13,  1911.) 
(ByUahua  hy  the  Court,) 

1.   COBPOSATIONS    (I    351*)  —  OmCBBS  — LlA- 
BULITIES  FOB   COBPORATB  DSBTS— REMEDIES. 

An  equitable  petition  was  brought  by  a 
number  of  creditors  of  an  insolvent  corpora- 
tion, in  behalf  of  themselves  and  all  other  cred- 
itors of  the  corporation  who  might  intervene 
as  pluntiffs  in  the  case,  against  the  corpora- 
tion and  several  individuals,  who,  as  alleged, 
organized  the  company  and  transacted  business 
in  its  name  before  the  minimum  capital  stock 
had  been  subscribed  for,  praying  for  judgments 
against  all  the  defendants,  and  seeking  to  re- 
quire the  individual  defendants,  who,  it  was 
alleged,  organized  the  defendant  corporation 
and  transacted  business  in  its  name  before  the 
minimum  capital  stock  had  been  subscribed  for, 
to  jointly  and  severally  make  good  the  mini- 
mum capital  stock,  with  interest  (under  the 
provisions  of  Civil  Code,  |  2220),  to  the  ex- 
tent of  the  total  sum  of  all  of  the  indebtedness 
due  the  creditors  of  the  company;  it  appear- 
ing from  the  petition  that  such  indebtedness 
was  less  than  the  difference  bet^^een  the 
amount  of  stock  actually  subscribed  for  and 
the  minimum  capital  stock  of  the  company. 
Heldj  that  the  petition  was  not  subject  to  gen- 
eral demurrer,  nor  to  special  demurrers  on  the 
ground  of  misjoinder  of  parties  plaintiff  and 
defendant,  and  of  misjoinder  of  causes  of  ac- 
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tion^  in  that  it  sought  to  recover  of  defendants 
distinct  and  independent  claims  of  separate  and 
distinct  plaintiffs.  Hill  &  Merry  v.  Jackson 
Stores,  73  S.  E.  13,  this  day  decided;  Homor 
V.  Henning,  93  U.  S.  228,  23  L.  Ed.  879,  and 
cases  cited  thereon  in  8  Rose's  Notes  XJ.  S« 
R.  947,  and  1  Supp.  Rose's  Notes  U.  S.  R.  1207; 
Burns  v.  Beck,  83  Ga.  471  (1),  10  S.  E.  121. 
See,  also,  Ellis  v.  PuUman,  95  Ga.  445,  22  S. 
E.  568;  Commercial  Bank  y.  Warthen,  119  Ga. 
990  (2),  47  S.  E.  536. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §{  1492,  1493;  Dec.  Dig.  | 
361.*] 

2.  BaNKBXTPTOT      (§     145*)  —  ADiaNISTBATION 

OF  EsTATB— Assets  Passing  to  Tbusteb— 

Rights  of  Acnon. 

Where  the  corporation  had  been  adjudged 
a  bankrupt  and  proceedings  in  bankruptcy  were 
pending,  the  right  of  action  referred  to  in  the 
preceding  note  was  not  in  the  trustee  in  bank- 
ruptcy. Bankr.  Act  July  1,  1898,  c.  541,  S  70 
(a),  30  Stat.  565,  1  Fed.  Stat.  Ann.  697  (U.  S. 
Comp.  St  1901,  p.  3451).  The  liability  im- 
posed by  the  statute  constituted  no  part  of  the 
assets  of  the  corporation.  See  Lane  y.  Mor- 
ris, 8  Ga.  468  (7) ;  In  re  Crystal  BottUng  Co. 
(D.  C.)  3  Am.  Bankr.  Rep.  194,  96  Fed.  945; 
In  re  Beachy  Co.  (D.  C.)  22  Am.  Bankr.  Rep. 
538,  170  Fed.  825;  In  re  Jassoy  Co.,  28  Am. 
Bankr.  Rep.  622,  178  Fed.  515,  101  C.  C.  A. 
641.  Section  2249  of  the  Civil  Code,  making 
the  individual  liability  of  a  stockholder  under 
the  charter  of  the  corporation  an  asset  of  such 
corporation,  applies  to  those  who  have  sub- 
scribed for  stock,  and  not  to  the  liability  pre- 
scribed by  section  2220,  which  is  a  liability  to 
creditors  imposed  upon  organizers  of  a  com- 
pany who  transact  business  in  its  name,  wheth- 
er they  be  actual  stockholders  or  not.  This 
distinction  is  recognized  in  Commercial  Bank 
v.  Warthen,  119  Ga.  990,  994,  47  S.  E.  536,  in 
commenting  on  the  case  of  Dutcher  v.  Marine 
Bank,  12  Blatchf.  435,  Fed.  Cas.  No.  4,203. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy. 
Cent  Dig.  fiS  205,  230-232,  234;  Dec.  Dig.  { 
145.*] 

3.  COBPOBATIONS    (§    342* )— OfFICEBS  —  LIA- 
BILITY   FOB    COBPOBATB    DEBTS —- TBANSFEB 

OF  Stock. 

Persons  who  organize  a  company  and 
transact  business  in  its  name  before  the  mini- 
mum capital  stock  bas  been  subscribed  for,  but 
who  afterwards  sell  and  transfer  their  stock 
and  interest  in  the  company,  are  nevertheless 
subject  to  the  liability  prescribed  by  the  stat- 
ute (Civil  Code,  §  2220)  for  the  satisfaction  of 
debts  subsequently  contracted  by  the  corpora- 
tion. See  Walters  v.  Porter,  3  Ga.  App.  73 
(3),  59  S.  E.  452.  The  capital  stock  of  a 
corporation  is  deemed  a  trust  fund  for  the  pay- 
ment of  its  debts.  See  Fitzpatrick  v.  McGreg- 
or, 133  Ga.  332,  and  cases  cited  on  page  342, 
65  S.  E.  859,  25  L.  R.  A.  (N.  S.)  50.  The  re- 
quirement of  the  statute  that  the  minimum 
capital  stock  of  a  corporation  shall  be  sub- 
scribed for  before  the  organizers  thereof  shall 
transact  business  in  its  name  is  obviously  for 
the  purpose  of  creating  a  fund,  when  the  sub- 
scriptions to  the  amount  of  the  minimum  cap- 
ital stock  shall  have  been  paid,  for  the  ultimate 
benefit  of  those  who  may  extend  credit  to  the 
corporation;  and  such  persons  have  the  right 
to  presume  that  the  statute  has  been  complied 
with,  and  to  relv,  if  necessary,  upon  the  statu- 
tory liability  of  those  failing  to  observe  the 
law.  Organizers  of  a  company  who  transact 
business  in  its  name  before  the  minimum  cap- 
ital stock  has  been  subscribed  for  are  consid- 
ered as  committing  a  fraud  upon  those  who 
may   extend   credit   to   the   company,   and   the 


statute  imposes  a  liability  upon  them  for  en- 
gaging in  such  fraudulent  transaction,  and  they 
should  not  be  allowed  to  escape  the  statutory 
penalty  for  such  fraud  by  disposing  of  their 
stock. 

[Ed.  Note.—For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §(  1486-1488;  Dec.  Dig.  § 
342.*]  * 

4.  COBPOBATIONS    (§    342*)  —  OfFICEBS —  LIA- 
BILITY FOB  COBPOBATE  DEBTS— TBANSFEB  OF 

Stock. 

The  liability  imposed  by  the  statute  above 
cited  is  so  far  penal  in  its  nature  as  to  require 
a  strict  construction.  Banks  v.  Darden,  18  Ga. 
318  (3);  Wheatley  v.  Glover,  125  Ga.  710 
(5),  54  S.  E.  626;  8  Clark  A  Marshall,  Prir. 
Corp.  S  833(d);  1  Cook  Corp.  |  214;  Steam 
Engine  Co.  v.  Hubbard,  101  U.  S.  188,  25  L. 
Ed.  786;  Chase  v.  Curtis,  113  tJ.  S.  452,  6 
Sup.  Ct  554.  28  L.  Ed.  1038;  Park  Bank  ▼. 
Remsen,  158  U.  S.  337,  15  Sup.  Ct.  891,  39  L. 
Ed.  1008;  Brunswick  Terminal  Co.  v.  National 
Bank,  192  U.  S.  386,  24  Sup.  Ct  314,  48  L.  Ed. 
491. 

(a)  Accordingly,  one  who  purchases  stock  In 
a  corporation  from  one  who  aided  in  organ- 
izing the  same,  and  who  transacted  business  in 
its  name  b^ore  the  minimum  capital  stock  had 
been  subscribed  for,  is  not  liable  to  creditors 
of  the  corporation  for  the  statutory  penalty  in 
order  to  satisfy  debts  contracted  in  the  name 
of  the  corporation,  either  prior  or  subsequently 
to  the  purchase  of  the  stock.  This  is  true  for 
the  reason  that,  to  be  liable  under  a  strict 
construction  of  the  statute,  one  must  both  par- 
ticipate in  the  organization  of  the  corporation, 
and  also  transact  business  in  its  name  before 
the  minimum  capital  stock  has  been  subscrib- 
ed for.  See,  in  this  connection,  Schley  v.  Dix- 
on, 24  Ga.  273  (7),  71  Am.  Dec.  121;  Fuller 
V.  Rowe,  57  N.  Y.  23;  Windham  Prov.  Inst., 
etc.,  V.  Sprague,  43  Vt  502;  Stafford  Nat 
Bank  v.  Palmer,  47  Conn.  447;  Steam  Engine 
Co.  V.  Hubbard,  101  U.  S.  188,  25  L.  Ed.  786. 

[Ed.  Note.—For  other  cases,  see  Corpora- 
tions, Cent  Dig.  (§  1486-1488;  Dec  Dig.  { 
342.*] 

5.  COBPOBATIONS    (§    367* )— OFFICBBS  —  LIA- 
BILITY   FOB    COBPOBATE    DeBTS — COSTS. 

In  an  action  brought  by  the  creditors  of  a 
corporation  to  recover  on  the  liability  fixed  by 
the  statute  in  question  (Civil  Code,  $2220),  ex- 
penses and  attorney's  fees  for  the  bringing  of 
the  suit  are  not  recoverable  as  against  the  de- 
fendants. If  a  fund  should  be  brought  into 
court  in  such  an  action,  in  which  creditors 
other  than  those  bringing  the  action  should 
participate,  then  whether  such  other  creditors 
shoud  be  required  to  pay  their  proportionate 
share  of  the  expenses  and  attorney's  fees  for 
bringing  in  the  fund  is  another  question,  and 
one  not  made  In  this  case. 

[Ed.  Note.—For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §  1508;    Dec  Dig.  §  367.*] 

6.  Pleading    (§  216*)  —  Demubreb  — Deteb- 
mination— Matters  Considered. 

The  petition  for  a  charter  for  the  defend- 
ant corporation  and  the  order  granting  the 
same  are  not  made  parts  of  the  petition  in  the 
present  case,  and  tnerefore,  in  passing  upon 
the  demurrers  to  the  petition,  cannot  be  con- 
sidered. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §§  535-539;   Dec  Dig.  f  216.*] 

Error  from  Superior  Court,  Laurens  Coun- 
ty; J.  H.  Martin,  Judge. 

Action  by  the  John  V.  Farwell  Company 
and  others  against  the  Jackson  Stores  and 
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others.    Judgment  for  defendants,  and  plain- 
tlflfs  bring  error.    BeVersed. 

Hardeman,  Jones,  Callaway  ft  Johnston, 
I.  S.  Chappell,  Peyton  L.  Wade,  and  Jno. 
R.  L.  Smith,  for  plaintiffs  in  error.  G.  H. 
Williams  and  Hines  ft  Jordan,  for  defend- 
ants in  error. 

FISH,  0.  J.  Judgment  reversed.  All  the 
Justices  concur,  except  BILL,  J^  not  pre- 
siding. 


(137  Gft.  179) 

PETERSON  ▼.  LOTT. 
(Supreme  Court  of  Georgia.     Dec  13,  1011.) 

(8yllal>u9  ly  the  Court.) 

Bquitt  (§  195*)— Pi-BAniNG— Cross-Bili*. 

Peterson  conveyed  a  described  parcel  of 
land  to  Lett.  The  conveyance  contained  a  con- 
dition subsequent  to  the  effect  that,  if  Lott 
should  "offer  [the  land]  for  sale  during  his  life- 
time,'* then  Peterson  should  have  the  right  to 
have  the  land  reconveyed  to  him  upon  his  pay- 
ing Lott  a  given  sum  (which  was  the  purchase 
price  Lott  had  paid  Peterson),  and  in  addition 
the  value  of  whatever  improvements  Lott 
should  make  upon  the  land,  to  be  ascertained 
in  a  prescribed  manner.  The  conveyance  was 
construed  by  this  court  in  Wadley  Lumber  Co. 
V.  Lott,  130  Ga.  135,  60  S.  E.  836,  where  it 
was  held  that  the  instrument  conveyed  a  fee 
in  the  land  to  Lott,  subject  to  the  right  of  Pe- 
terson to  have  it  reconveyed  to  him  if  the  con- 
dition subsequent  should  be  broken  by  Lott, 
and  upon  Peterson  repaying  the  original  pur- 
chase money  and  the  value  of  the  improve- 
ments as  above  stated.  See,  also,  Peterson  v. 
Lott,  132  Ga.  366,  04  S.  E.  26a  Lott  brought 
an  action  against  Peterson  for  damages  for 
the  trespass  of  the  Wadley  Lumber  Company 
in  cutting  the  timber  from  the  land  under  a 
lease  made  by  Peterson  to  the  lumber  company 
subsequently  to  the  conveyance  made  by  Peter- 
son to  Lott.  The  cross-bill  set  up  that  there 
had  been  a  breach  of  the  condition  subsequent 
contained  in  the  conveyance  made  by  Peterson 
to  Lott,  by  reason  of  the  fact  that  Lott  had 
offered  the  land  for  sale.  He  further  alleged 
that  after  such  breach  the  value  of  the  im- 
provements placed  upon  the  land  by  Lott  had 
been  ascertained  in  the  manner  prescribed  in 
such  conveyance,  and  that  he  had  tendered  the 
original  purchase  price,  with  interest  thereon, 
and  the  value  of  such  improvements  ^to  Lott, 
and  requested  him  to  reconvey  the  land  to  Pe- 
terson, and  that  Lott  had  refused  to  accept  the 
tender  and  to  reconvey  the  premises.  It  ap- 
peared from  the  cross-bill  that  the  alleged 
breach  of  the  condition  by  Lott  was  subsequent 
to  the  alleged  trespass.  The  prayer  of  the 
cross-bill  was  that,  upon  the  payment  by  Pe- 
terson to  Lott  of  the  original  purchase  price, 
with  interest,  and  of  the  value  of  the  improve- 
ments placed  by  him  on  the  land,  he  be  decreed 
to  reconvey  the  land  to  Peterson.  Held,  that 
the  cross-bill  was  properly  stricken  on  demur- 
rer, as  it  sought  to  introduce  new  and  distinct 
matter  not  embraced  in  the  original  action. 
Josey  V.  Rogers,  13  Ga.  478;  McDougald  v. 
Dougherty,  14  Ga.  674;  Johnson  v.  Stancliff, 
113  Ga.  886,  39  S.  E.  296;  2  Dan.  Ch.  Pr.  1548; 
Story's  Eq.  PI.  §  399.  See,  also,  Carlton  v. 
Southern  Mutual  Co.,  72  Ga.  371.  392;  Brown- 
lee  v.  Warmack,  90  Ga.  775,  17  S.  E.  102.  At 
the  time  the  timber  was  alleged  to  have  been 
cut  the  fee  to  the  land  was  in  Lott,  and  the 
case  set  out  in  liis  petition  was  for  the  recov- 


ery of  damages  for  the  cutting  of  the  timber 
at  that  time,  the  question  thus  raised  being 
whether  Peterson  was  liable  for  such  trespass; 
while  the  question  presented  by  the  cross-peti- 
tion of  Peterson  was  whether  Lott  had,  subse- 
quently to  such  alleged  trespass  by  Peterson, 
forfeited  his  right  to  the  fee  in  the  land  by 
breaking  the  condition  in  the  conveyance  Peter- 
son had  made  to  him.  The  subject-matter  of 
the  cross-petition  did  not  grow  out  of  the  orig- 
inal suit,  and  was  therefore  not  germane. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Dec.  Dig.  §  195.*] 

Error  from  Superior  Court,  Coffee  County; 
T.  A.  Parker,  Judge. 

Action  by  J.  S.  Lott  against  B.  Peterson. 
Judgment  for  plaintiff,  and  def^idant  brings 
error.    Affirmed. 

C.  T.  Roan  and  F.  Willis  Dart,  for  plain- 
tiff in  error.  Graham  &  Graham,  Levi 
0*Steen,  and  Lankford  ft  Dickerson,  for  de- 
fendant In  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  HILL,  J.,  not  presid- 
ing. 

(187  Ga.  IBS) 

CLARK,   County   Treasurer,    T.   CLARK, 

Sheriff. 

(Supreme  Court  of  Georgia.     Dec.  18,  1911.) 

(SyllahuM  hy  the  CourU) 

1.  Statutes  (I  76*)  —  Local  and  Special 
Acts— City  Court. 

An  act  of  the  General  Assembly,  approved 
September  22,  1881  (Acts  1880-1,  p.  574),  to 
establish  a  ci^  court  in  the  county  of  Rich- 
mond, in  the  fifth  section  thereof  provided  as 
follows:  "The  clerk  and  sheriff  and  their  depu- 
ties of  the  superior  court  of  Richmond  county 
shall  be  ex  officio  clerk,  sheriff,  and  deputies 
of  said  city  court,  and  for  services  rendered  in 
said  city  court  snail  be  entitled  to  the  same 
fees  as  are  allowed  them  by  law  in  the  superior 
court,  and  shall  discharge  the  same  duties  and 
be  subject  to  the  same  obligations  and  penal- 
ties; and  for  services  rendered  where  no  com- 
pensation is  provided  by  law,  they  shall  receive 
such  compensation  as  the  judge  of  said  court 
shall  in  his  discretion  grant"  This  act  was 
amended  by  an  act  approved  September  14, 
1883  (Acta  1882-1883,  p.  527),  providing  for 
the  payment  of  the  insolvent  costs  of  the  clerk 
and  sheriff  of  the  city  court  of  Richmond  coun- 
ty in  the  same  manner  as  the  payment  of  the 
insolvent  costs  that  may  become  due  said  clerk, 
sheriff,  and  deputies  for  services  rendered  in 
said  court,  when  examined  and  approved  by 
the  judge  of  said  city  court,  and  that  such  costs 
shall,  upon  presentation,  be  paid  by  the  treas- 
urer of  the  county  out  of  any  funds  which 
may  be  in  the  treasury.  On  December  21, 
1898,  an  act  was  approved  (Acts  1898,  p.  374) 
declaring  that  after  its  passage  "the  treasurer 
of  Richmond  county  shall  pay  the  sheriff  of 
Richmond  county,  for  insolvent  costs  in  crim- 
inal cases  in  the  city  court  of  said  county,  up- 
on presentation  of  itemized  bills,  when  audited 
and  approved  by  the  presiding  judge;  provid- 
ed, the  sum  so  paid  shall  not  exceed  in  any 
one  year  twelve  hundred  dollars."  All  laws 
and  parts  of  laws  in  conflict  with  this  act  were 
repealed.  None  of  these  acts  is  in  violation 
of  the  provisions  of  the  Constitution  of  1877 
(article  1,  {  4,  par.  1),  to  the  effect  that  **no 
special  law  shall  be  enacted  in  any  case  for 
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which  proritioii  has  been  made  by  an  existing 
general  law." 

Nor  la  tkere  any  restriction  in  the  Constitu- 
tion upon  the  Legislature  in  fixing  the  com- 
pensation of  the  officers  of  other  city  courts 
m  a  manner  different  from  that  prescribed  for 
the  officers  of  the  city  courts  of  Atlanta  and 
Savannah,  so  as  to  render  any  of  the  acts 
above  referred  to  unconstitutional.  Clark  v. 
Black,  136  Ga.  812  (2),  72  S.  E.  251. 

TEd.  Note.— <For  other  cases,  see  Statutes, 
Cent,  Dig.  |  78% ;  Dec  Dig.  |  76.»] 

2.  Shebiffs  and  Constables  (§  29*)>*Com- 
PENSATioN— "Insolvent  Criminal  Costs." 
A  sheriff  is  not  entitled  to  pay  for  any 
services  as  costs  unless  payment  for  the  same 
be  expressly  and  specifically  provided  for  by 
statute.  CSv.  Code  1910,  |  4919;  Peters  v. 
State,  9  Ga.  109;  Stamper  v.  State,  11  Ga.  643: 
Thomas  v.  Thomas,  61  Ga.  70,  72;  Board  of 
Commissioners  v.  Cox,  65  Ga.  80:  Ward  v. 
Barnes,  95  Ga,  103,  107,  22  S.  B.  l33;  Floyd 
County  V.  Foster,  112  Ga.  133,  37  S.  R  90. 
See,  also,  82  Cyc.  700  (5).  The  statutes  have 
expressly  provided  for  the  amounts  to  which 
sheriffs  are  entitled  as  costs  in  criminal  cases. 
Pen.  Code  1895,  I  1107;  Pen.  Code  1910,  i 
1134.  Such  fee  bill,  providing  for  the  fees 
of  sheriffs  in  criminal  cases,  does  not  include 
any  fee  or  any  cost  as  jury  fees,  nor  for  bring- 
ing convict  witnesses  to  court,  nor  for 
serving  scL  fas.,  nor  for  serving  rules.  It 
follows,  therefore,  that  sheriffs  cannot  col- 
lect any  amounts  for  services  rendered  in 
these  respects  as  costs.  Insolvent  crim- 
inal costs  are  costs  in  criminal  cases  which 
the  statute  provides  shaU  be  due  sheriffs  as 
fees  for  services  rendered  in  criminal  cases, 
and  which  are  expressly  and  specifically  pro- 
vided for  as  to  the  services  rendered,  and  the 
amount  to  be  paid  therefor,  and  which  are  in- 
solvent for  the  reason  that  they  cannot  be 
collected  e;ither  on  account  of  the  insolvency 
of  the  party  liable  therefor  or  otherwise. 

[Ed.  Note.*--For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  |  46;   Dec.  Dig.  i  29.*] 

8.  Shebitfs  and  Constables  (S  40*)— Com- 
pensation—Statutory  Provision. 

Pen.  Code  1895,  (  1107  (Pen.  Code  1910, 
I  1134),  in  setting  forth  in  the  fee  bill  the 
fees  or  costs  to  be  paid  sheriffs  for  specified 
services  in  criminal  cases,  and  fixing  the 
amounts  to  be  paid  in  each  case,  provides  that 
"the  sheriffs  are  entitled  to  the  following  fees, 
to  wit:  ♦  ♦  ♦  For  conducting  a  i)risoner  be- 
fore a  jud^e  or  court  to  and  from  jail,  $1.25." 
This  provision  of  the  statute  means  that  the 
sheriff  shall  be  entitled  to  S1.25  "for  conduct- 
ing a  prisoner  before  a  judge  or  court  to  and 
from  fail"  one  time;  that  is,  for  conducting 
a  prisoner  from  jail  before  a  judge  or  court 
and  returning  him  to  jail,  a  sheriff  is  only  en- 
titled to  $1.25  for  the  whole  service.  The  rul- 
ing in  Sapp  V.  Rozar,  70  Ga.  722,  holds  noth- 
ing to  the  contrary.  The  record  in  that  case 
on  file  in  the  clerk's  office  of  this  court  shows 
that  in  that  case  the  sheriff  was  endeavoring 
by  mandamus  to  collect  the  sum  of  60  cents 
for  each  time  he  turned  the  key  of  the  jail 
on  the  prisoner.  The  holding  in  that  case  was 
to  the  effect  that  the  sheriff  could  only  charge 
60  cents  for  turning  the  key  on  the  prisoner 
when  he  was  received,  and  oO  cents  for  turn- 
ing the  key  when  he  was  finally  discharged.  In 
this  connection  see  an  act  of  the  General  As- 
sembly approved  March  2,  1875  (Acts  1875, 
p.  22). 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  t  64;   Dec  Dig.  §  40.*] 

4.  Appsal  and   Error    ((  936*)— Review— 

PRESDicpnoNa— Sufficiency  of  Evidence. 

One   of    the   items   of  insolvent  criminal 

costs  which  the  sheriff  of  the  city  court  of 


Richmond  county  waa  endeavoring  to  collect 
by  mandamus  against  the  treasurer  of  that 
county  in  the  present  suit  was  for  the  sum  of 
$183  for  serving  subpoenas  where  *1t  does  not 
appear  from  whom  issued  or  whether  the  wit- 
nesses were  examined"  at  50  cents  each.  The 
fee  bills  in  the  Penal  Code  (1895  and  1910), 
above  referred  to,  provide  that' in  criminal  cas- 
es the  sheriff  shall  be  entitled  "for  summoning 
each  witness,  50  cents."  It  appears  from  the 
record  in  this  case  that  the  judge  of  the  city 
court  of  Richmond  county  examined  the  item» 
approved  it,  and  ordered  it  paid  in  accordance 
with  the  statutes  providing  for  the  collection 
by  the  sheriff  of  such  court  of  his  insolvent 
criminal  costs.  It  does  not  appear  from  the 
record  that  the  sheriff  was  not  entitled  to  the 
full  sum  of  $183  for  subpoenaing  witnesses  as 
stated,  and  we  assume  that  the  judge  of  the 
city  court  had  before  him  the  evidence  neces- 
sary to  authorize  him,  after  examination  of  the 
items,  to  approve  the  same  and  order  it  paid 
by  the  treasurer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8782,  3787;    Dec.  Dig.  f 

5.  Compensation  of  Sheriff^Makino  Man- 
damus Absolute. 

It  follows  from  the  foregoing  that  the 
court  erred  in  making  the  mandamus  absolute 
against  the  county  treasurer  for  jury  fees,  for 
bringing  convict  witnesses  to  court,  for  serv- 
ing scL  fas.,  and  for  serving  rules,  and  he  also 
erred  in  making  the  mandamus  absolute  for 
the  sum  of  $2.50  for  conducting  each  prisoner 
before  the  court  to  and  from  jsol.  The  sheriff 
being  entitled,  as  above  stated,  to  $1^  only 
in  each  case  for  such  services. 

Error  from  Superior  Court,  Richmond 
County;   B.  F.  Walker,  Judge. 

Application  by  John  W.  Clark,  sheriff  of 
the  city  court  in  the  county  of  Richmond, 
for  mandamus  to  W.  A.  Clark,  county  treas- 
urer. From  a  judgment  making  the  manda- 
mus absolute,  the  treasurer  brings  error. 
Affirmed,  with  directions. 

Salem  Dutcher  and  W.  K.  Miller,  for 
plaintiff  In  error.  Wm.  H.  Barrett  and  B. 
H.  Callaway,  for  defendant  In  error. 

FISH,  C.  J.  Judgment  affirmed,  with  di- 
rection. All  the  Justices  concur,  except 
HIIjL^  J.,  not  presiding. 


(U7  Ga.  IS) 
CLARK,  County  Treasurer,  t.  CLARK,  SheriflC 
(Supreme  Court  of  Georgia.     Dec  13,  1911.) 

(Syllabu9  by  the  Court  J 
1.  Statutes  (i  76*)  —  Spboial  Laws— Goic- 

PENSATION   or   OFFICEES. 

The  act  approved  September  16.  1881 
(Acts  1880-81,  p.  533),  in  so  far  as  it  pre- 
scribes that  the  insolvent  criminal  costs  of 
the  sheriff  of  Richmond  county  may,  upon  rec- 
ommendation of  the  grand  jury,  be  paid  out  of 
any  money  in  the  treasury,  is  violative  of  ar- 
ticle 1,  J  4,  par.  1,  of  the  Constitution  of  this 
state  (Civ.  Code  1910,  |  6391),  which  among 
other  things  declares  that  **no  special  law  shall 
be  enacteo  in  any  case  for  which  provision  has 
been  made  by  an  existing  genersi  law." 

(a)  The  cases  of  Clark  v.  Reynolds,  136  Ga. 
817,  72  S.  B.  254,  and  Adam  v.  Wright,  84  Ga. 
720,  11  S.  B.   893,  distinguished. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Ctent  Dig.  i  78%;    Dec  Dig.  |  76.*] 
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Z  ShKBIFFA  and  CON8TABUB8    ((   29*)— COU- 

PENSATiow— Payment. 

The  act  approved  March  2,  1874  (Acts 
1874,  p.  365),  construed  in  connection  with  ex- 
isting laws,  as  prescribed  in  sections  3696, 
3675  and  4631  of  the  Code  of  1873,  does  not 
authorize  the  payment  of  ''insolvent  criminal 
costs*'  to  sheriffs  from  funds  in  the  county 
treasury  derived  from  taxation. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
ConsUbles,  Cent.  Dig.  i  46;   Dec  Dig.  i  29.*] 

8.  Gbantino  Writ  of  Mandamus  Absolute 
—Error. 

Under  the  pleadings  and  evidence,  the 
Judgment  granting  a  writ  of  mandamus  abso- 
lute, compelling  the  county  treasurer  to  pay 
insolvent  criminal  cost  bills  to  the  sheriff,  was 
erroneous. 

Error  from  Superior  Court,  Riclunond 
County;   B.  F.  Walker,  Judge. 

Application  by  John  W.  Clark,  as  Sheriff, 
for  writ  of  mandamus  to  Walter  A«  Clark, 
as  Treasurer  of  Richmond  County.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Reversed. 

W.  EL  Miller  and  Salem  Dutcher,  for 
plaintiff  in  error.  Wm.  H.  Barrett  and  B. 
H.  Callaway,  for  defendant  in  error. 

ATKINSON,  J.  John  W.  Clark,  as  sheriff, 
applied  for  a  writ  of  mandamus  to  compel 
Walter  A.  Clark,  a»  treasurer  of  Richmond 
county,  to  pay  him  out  of  the  county  funds 
raised  by  taxation  the  sum  of  $1,141.40  for 
"insolvent  criminal  costs"  recommended  to 
be  paid  by  a  majority  of  the  grand  Jury  of 
Richmond  county.  The  treasurer  resisted 
the  application  on  the  ground,  among  oth- 
ers, that  the  plaintiff  was  not  entitled  to  the 
relief  sought  In  support  of  his  position,  it 
was  insisted  that  a  special  act  approved 
September  16,  1881  (Acts  1880-81,  p.  533), 
under  which  the  plaintiff  relied,  was  uncon- 
stitutional for  a  number  of  specified  reasons, 
among  them  being  that  it  violated  article  1, 
§  4,  par.  1,  of  the  Constitution,  which  in- 
hibits the  adoption  of  special  Jaws  for  which 
there  is  provision  by  an  existing  general  law, 
as  set  forth  in  section  4631  of  the  Code  of 
1873  (now  embodied,  in  substance,  in  Pen. 
CkKle  1910,  §{  1113,  1114);  also,  that  another 
special  act,  approved  March  2,  1874  (Acts 
1874,  p.  865),  under  which  the  plaintiff  re- 
lied, was  not  to  be  construed  within  Itself, 
or  in  connection  with  any  other  statute  on 
the  subject,  as  furnishing  grounds  for  the 
payment  of  the  plaintiff's  insolvent  crim- 
inal costs  out  of  the  general  fund  of  the 
county.  This  act  also  was  attacked  as  un- 
constitutional. The  case  was  heard  by  the 
Judge  under  the  pleadings  and  an  agreed 
statement  of  facts;  and  the  writ  was  grant- 
ed.   The  defendant  excepted. 

[1]  1.  The  act  of  1881  (Acts  1880-«1,  p. 
533),  which  was  attacked  as  unconstitution- 
al, provided:  "Wheqever  at' any  term  of  the 
superior  court  of  Richmond  county  a  ma- 
jority of  the  grand  Jury  shall  so  recommend, 
the  Judge  of  the  superior  court  shall  grant 


to  the  clerk  of  said  court  and  the  sheriff  of 
said  county  an  order  upon  the  county  treas- 
urer for  the  payment  of  any  account  for  in- 
solvent criminal  costs  so  recommended  to  be 
paid,  and  it  shall  be  the  duty  of  the  county 
treasurer  of  said  county  to  pay  the  same 
out  of  any  money  in  the  treasury  thereof; 
provided,  nothing  in  this  act  shall  be  deemed 
or  considered  mandatory  to  the  grand  Jury, 
but  they  shall  have  full  discretion  to  rec- 
ommend or  not,  as  they  see  proper,  the  pay- 
ment of  said  criminal  insolvent  costs."  This 
act  relates  to  the  sheriff  of  one  county  only, 
and  purports  to  make  provision  for  payment 
of  his  "Insolvent  criminal  costs**  in  a  par- 
ticular way.  At  the  time  of  its  adoption 
there  was  an  existing  general  law  which 
provided:  **A  person  against  whom  a  bUl 
of  indictment  shall  be  preferred,  and  not 
found  true  by  the  grand  Jury,  or  who  shall 
be  acquitted  by  the  petit  Jury  of  the  offense 
charged  against  him  or  her,  shall  not  be  li- 
able to  the  payment  of  the  costs;  and  in  all 
such  cases,  as  also  where  persons  liable  by 
law  for  the  payment  of  the  costs  shall  be 
unable  to  pay  the  same,  it  shall  and  may 
be  lawful  for  the  officers  severally  entitled 
to  such  costs  to  present  an  account  therefor 
to  the  Judge  of  the  court  in  which  the  said 
prosecutions  were  depending,  which  account 
being  examined  and  allowed  by  him,  it  shall 
and  may  be  lawful  for  said  Judge,  by  an  or- 
der of  said  court,  to  authorize  and  direct 
the  sheriff  or  derk  to  retain  for  his  own 
use,  and  to  pay  to  the  attorney  or  Solicitor 
Cieneral,  and  other  officers  of  the  court,  the 
amount  of  their  respective  accounts,  out  of 
any  moneys  by  him  received  for  fines  in- 
flicted by  the  said  court,  or  collected  on  for- 
feited recognizances."  Code  1873,  §  4631. 
This  general  law  comprehended  a  plan  for 
collection  of  "insolvent  criminal  costs"  ap- 
plicable to  all  the  sheriffs  in  the  state. 
Accordingly,  the  special  act  attemt)ting  to 
make  provision  for  the  collection  of  'insolv- 
ent criminal  costs"  applicable  only  to  the 
sheriff  of  Richmond  county,  differing  from 
that  specified  in  the  general  law,  was  ob- 
noxious to  the  Constitution,  which  inhibits 
the  passage  of  special  laws  for  which  pro- 
vision has  been  made  by  an  existing  general 
law.  A  case  much  in  point  is  Atidnson  v. 
Bailey,  135  Ga.  336,  68  S.  B.  540.  In  the 
cases'  of  Clark  v.  Reynolds,  136  Ga.  817,  72 
S.  E.  254,  and  Adam  v*  Wright,  84  Ga.  720, 
11  S.  £.  893,  the  acts  assailed  were  held  not 
to  be  tn  violation  of  the  provision  of  the 
Constitution  above  mentioned;  but  each  of 
the  acts  under  consideration .  was  adopted 
prior  to  the  Constitution  of  1877,  and  at  a 
time  when  the  Constitution  did  not  contain 
such  an  inhibition. 

[2]  2.  Independently  of  the  special  act  of 
1881,  it  was  contended  on  behalf  of  the  sher- 
iff that  under  authority  of  a  special  act  ap- 
proved March  2,  1874  (Acts  1874,  p.  365),  and 
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other  laws  not  designated,  he  was  entitled 
to  have  his  Insolvent  criminal  costs  paid  out 
of  funds  In  the  hands  of  the  treasurer.  The 
act  last  mentioned  was  also  attacked  as  un- 
constitutional; but,  under  a  proper  construc- 
tion of  the  act,  It  does  not  apply  to  the  case 
at  hand,  and  accordingly  the  objection  to 
the  constitutionality  of  the  act  will  not  be 
considered.    The  act  in  full  is  as  follows: 

"An  act  to  provide  the  mode  of  fixing  the 
pay  of  the  sheriff,  clerk  of  the  superior 
court,  and  bailiffs,  for  services  in  said 
court,  so  far  as  refers  to  the  county  of 
Richmond,  and  for  other  purposes. 
"Section  1.  Be  it  enacted,  etc.,  that  from 
and  after  the  passage  of  this  act,  the  com- 
pensation of  the  sheriff,  clerk,  and  bailiffs, 
for  services  rendered  in  the  superior  court 
of  Richmond  county,  shall  be  fixed  by  the 
judge  of  said  court" 

Section  2  repeals  conflicting  laws. 

By  its  terms  the  act  does  no  more  than 
authorize  the  Judge  to  "fix"  the  "pay"  or 
"compensation"  of  the  sheriff  for  services 
rendered  in  the  superior  court.  Other  ex- 
isting laws,  applicable  alike  to  the  sheriff 
of  Richmond  county  and  all  other  sheriffs 
of  the  state,  provided  fee  bills  in  civil  and 
criminal  cases.  Code  1873,  §  3G96.  The  fees 
specified  were  thus  "fixed"  by  law,  not  by 
the  judge.  In  civil  cases  they  were  payable 
by  the  parties  cast  in  the  suit  Ck)de  1873, 
§  3675.  In  criminal  cases  they  were  payable 
as  costs  by  the  party  convicted  (Code  1873, 
§  4699),  or,  in  other  instances,  out  of  the 
fines  and  forfeitures  (Code  1873,  §  4631). 
but  in  no  case  out  of  the  general  funds  of 
the  county  raised  by  taxation.  The  special 
act  of  1874  is  to  be  construed  in  connection 
with  these  general  laws.  When  so  construed, 
whatever  else  might  be  said  as  to  what 
••services  rendered  in  the  superior  court," 
the  act  contemplated  that  compensation  there- 
for should  be  "fixed"  by  the  judge,  and, 
from  what  source  they  should  be  paid  after 
being  so  fixed,  the  act  is  not  to  be  construed 
as  authorizing  the  judge  to  fix  the  fees  to 
which  the  sheriff  might  be  entitled  as  his 
costs,  provided  for  in  the  statutory  fee  bill, 
or  to  order  that  they  be  paid  out  of  the  coun- 
ty funds.  The  act  approved  December  12, 
1862  (Acts  1862-63,  p.  24),  authorized  pay- 
ment to  the  sheriff  out  of  any  money  in 
the  treasury  for  summoning  grand  and  petit 
jurors,  and  other  extra  services  in  attend- 
ing upon  the  courts,  as  in  the  opinion  of 
the  judge  might  be  reasonable  and  just;  and 
the  subsequent  act  approved  December  13, 
1871  (Acts  1871-72,  p.  51),  authorized  pay- 
ment to  the  sheriff  out  of  special  taxes  to 
be  levied  by  the  county  authorities  for  "serv- 
ices in  relation  to  which  existing  laws  pro- 
vide no  adequate  compensation,  or  no  com- 
pensation at  all,  and  In  all  cases  in  which 
compensation   is   provided  to   be   given   by 


order  of  the  judge  of  this  state,**  on  recom- 
mendation of  the  grand  jury,  such  allowance 
to  be  in  lieu  of  all  other  provisions  for  such 
oflScer,  except  his  ''regular  fees  prescribed 
by  law."  This  latter  act  was  repealed  by  an- 
other act  approved  March  2,  1874  (Acts  1874, 
p.  365).  It  was  contended  on  the  one  hand 
that  the  act  of  1871,  referred  to  above,  re- 
pealed the  act  of  1862,  which  was  mentioned; 
and  by  the  opposing  side  that,  if  such  was 
the  effect,  the  repeal  of  the  act  of  1871  by 
the  act  of  1874,  last  mentioned,  restored  the 
act  of  1862.  Whether  it  did  or  not  is  imma- 
terial, and  need  not  be  considered,  for  the 
reason  that  neither  the  act  of  1862  nor  that 
of  1671  is  to  be  construed  as  relating  to 
payment  of  the  sheriff's  ••insolvent  criminal 
costs."  They  related  to  "extra  services" 
and  duties  to  be  performed  connected  with 
the  holding  of  the  court,  and  are  not  to  be 
construed  as  displacing  the  other  statutes 
which  prescribed  fee  bills  for  costs  payable 
to  the  sheriff  and  the  sources  from  which 
such  costs  were  payable.  Under  such  con- 
struction, neither  the  act  of  1874,  upon  which 
the  plaintiff  relies  as  authority  for  collecting 
his  bills,  nor  the  other  statutes  on  the  sub- 
ject, furnish  authority  for  the  collection  of 
his  Insolvent  criminal  costs  out  of  funds  in 
the  county  treasury  derived  from  taxation. 

[31  3.  The  bills  which  the  sheriff  sought 
to  collect  were  for  his  ••insolvent  criminal 
costs,"  and  for  the  reasons  stated  in  the 
foregoing  divisions  of  the  opinion  his  claim 
of  right  to  have  them  paid  from  the  funds 
in  the  county  treasury  derived  from  taxa- 
tion was  unfounded.  Accordingly,  Irrespec- 
tive of  any  other  question  made  in  the  case^ 
the  judge  erred  in  granting  the  writ  of  man- 
damus. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 


(10  GflL  App.  191) 
SAMS  ▼.  COVINGTON  BUGGY  CO. 
(No.  3,353.) 

(Court  of  Appeals  of  Georgia.     Dec.  19,  1911.) 

(SyUahua  hy  the  OourtJ 

Infants   (§§  87,  89*)— Actions— Sebvick   of 
Process—Guardian  ad  Ijitem. 

The  statute  prescribing  the  diaracter  of 
service  in  suits  where  minors  are  interested  or 
are  parties  does  not  strictly  apply,  where  there 
is  a  seizure  of  property  under  foreclosure  pro- 
ceedings, and  the  minor  whose  property  is 
seized  makes  the  process  in  rem  (otherwise  final) 
mesne,  by  making  the  counter  affidavit.  The 
issue  before  the  court  is  not  made  by  servioe, 
but  is  made  by  seizure  and  the  filing  of  the 
counter  affidavit.  In  such  case  the  absence  of 
a  procbein  ami  or  guardian  ad  litem  as  a  party 
is  an  irregularity,  amendable  before,  and  cured 
by,  the  verdict. 


[Ed.  Note.- 
Cent.  Ddg.  §S 
89.*1 


-For    other    cases,    see    Infants, 
252,  255-272;    Dec.  Dig.  §9  87, 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Die.  Key  No.  Series  ft  Rep'r  Indexes 
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Error  from  City  Court  of  Covington;  W. 
H.  Whsley,  Judge. 

Action  by  the  Covington  Buggy  Company 
against  L.  R.  Sams.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Rogers  &  Knox,  for  plaintiff  In  error.  G. 
C  King,  for  defendant  in  error. 

HILL,  C.  J.  Ttie  plaintiff  In  error  was 
tiie  owner  of  an  automobile,  which  he  had 
repaired  by  defendant  in  error.  He  did  not 
pay  for  the  repairs,  and  the  defendant  in  er- 
ror foreclosed  its  lien  as  a  mechanic  against 
him  for  the  sum  of  $30  for  materials  fur- 
nished and  repair  work  on  the  automobile. 
He  filed  a  counter  affidavit,  setting  up  that 
the  amount  sworn  to  be  due  was  not  due, 
and  alleging  that  the  plaintiff  did  not  com- 
plete and  perform  its  contract  according  to 
the  agreement,  and  he  had  been  thereby 
damaged  in  the  sum  of  $50,  and  he  also 
executed  a  replevy  bond.  When  the  is- 
sue thus  made  was  called  for  trial,  he  was 
absent  and  not  represented  by  attorney, 
and  the  jury  found  a  verdict  against  lilm 
for  $90,  upon  which  a  Judgment  was  en- 
tered. During  the  same  term  he  presented 
to  the  court  a  petition  to  set  aside  the 
verdict  and  judgment,  alleging  that  he  was 
a  minor  when  the  verdict  and  judgment  were 
rendered,  and  had  a  statutory  guardian  (giv- 
ing his  name),  and  that  this  guardian  was 
not  served  in  the  case  or  made  a  party 
thereto,  and  no  guardian  ad  litem  was  ap- 
pointed by  the  court  The  judge's  refusal 
to  set  aside  the  Judgment  is  the  error  as- 
signed. 

Section  5565  of  the  Civil  Code  of  1010, 
requires  that  service  upon  minors  under  the 
age  of  14  years  shall  be  perfected  person- 
ally on  the  minor,  and,  in  cases  where  there 
iB  a  statutory  or  testamentary  guardian  or 
trustee  representing  the  interest  of  the  minor 
to  be  affected  by  the  legal  proceedings,  serv- 
ice must  also  be  made  upon  such  guardian  or 
trustee;  and  if  the  minor  is  over  14  years 
of  age,  service  may  be  made  by  delivering 
to  him  personally  a  copy  of  the  writ  And 
it  is  further  provided  that,  in  the  absence 
of  guardian  or  trustee.  It  shall  be  the  duty 
of  the  court  to  appoint  for  the  minor  a 
guardian  ad  litem,  who  must  be  made  a  par- 
ty to  the  proceedings  before  the  minor  shall 
be  considered  a  party.  In  the  case  of  Miller 
V.  Luckey,  132  Ga.  581,  64  S.  E.  658,  it  was 
held  that  where  suit  is  brought  against  a 
minor,  and  he  is  not  personally  served,  a 
plea  in  abatement  setting  up  the  wcmt  of 
personal  service  should  be  sustained. 

In  this  case  It  does  not  appear  how  old  the 
minor  was,  whether  over  the  age  of  14  or 
not;  but  t^ere  is  no  allegation  that  he  was 
not  personally  served  with  process.   The  con- 


tention'is  that  his  statutory  guardian  was 
not  served,  and  not  made  a  party  to  the  suit 
and  no  guardian  ad  litem  was  appoiuted  by 
the  court  for  him  and  made  a  party  to  the 
proceeding.  In  suits  in  personam  the  law 
as  thus  claimed  would  be  applicable;  but 
we  do  not  think  it  applicable  to  a  case  such 
as  the  one  now  under  consideration.  Here 
was  a  proceeding  in  rem,  to  foreclose  a  me- 
chanic's lien.  It  did  not  become  a  suit,  in 
the  technical  sense  of  that  word,  until  the 
defendant  had  made  a  counter  affidavit ;  and 
until  the  counter  affidavit  was  made  and  fil- 
ed there  was  no  case  or  suit  pending  in  the 
court,  no  issue  to  be  tried.  There  are  two 
ways  by  which  parties  are  brought  before 
the  court  One  is,  in  suits  in  personam,  by 
personal  process,  or  in  the  case  of  minors  by 
such  process  as  the  statute  requires;  and 
the  other  is  where  property  is  seized  by  pro- 
cess of  court,  and  the  proceeding  is  resisted 
by  a  daim  to  the  property,  or  some  issue  in 
reference  to  the  process  by  which  the  prop- 
erty is  seized.  Now,  in  this  case  the  minor 
voluntarily  made  a  counter  affidavit  He 
made  the  proceeding,  which  otherwise  would 
have  been  final,  a  mesne  process,  on  the  suit 
pending,  in  which  he  was  the  substantial 
plaintiff,  though  not  nominally  so,  for  his 
counter  affidavit  was  the  beginning  of  the 
suit,  in  so  far  as  the  Issue  to  be  tried  by  the 
court  was  concerned.  Giddens  v.  Gaskins, 
7  Ga.  App.  221,  66  S.  E.  560.  In  other  words, 
the  issue  was  made  and  brought  into  the 
court  by  the  minor  by  the  filing  of  his  coun- 
ter affidavit  Now,  the  law  in  this  state  is 
well  settled  that  a  minor  can  bring  suit  or 
voluntarily  intervene  in  a  suit  without  any 
prochein  ami  or  guardian  ad  litem,  and  a 
failure  to  have  such  a  representative  as  a 
party  is  a  mere  irregularity,  which,  before 
verdict,  is  amendable,  and  is  cured  by  the 
verdict  CivU  Code  1910,  i  5524,  and  deci- 
sions of  the  Supreme  Court  cited  in  Michie's 
Enc.  Digest,  p.  812. 

The  minor  having  brought  or  filed  the  suit 
by  his  counter  affidavit  and  made  the  issue 
to  be  decided  by  the  court,  strictly  speaking, 
should  have  been  represented  therein  by  his 
statutory  guardian  or  guardian  ad  litem; 
and  if  the  matter  had  be^n  called  to  the 
court's  attention,  or  to  the  attention  of  the 
other  party,  this  formal  requirement  of  the 
statute  would  doubtless  have  been  complied 
with  by  proper  amendment  But  the  minor, 
in  his  defense  to  the  suit  originally,  did  not 
disclose  his  minority.  He  silently  permitted 
a  judgment  to  be  entered  against  him  with- 
out disclosing  the  fact,  and  therefore  the  ir- 
regularity was  cured  by  the  verdict  For 
this  reason  we  think  the  court  very  properly 
refused  to  set  aside  the  Judgment 

Judgment  affirmed. 
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(10  Oft.  App.  ITS) 

OUNNARD  T.  OHILDS.     (No.  3,255.) 
(Coart  of  Appeals  of  Greorgia.    Dec.  19,  1911.) 

(SyUahus  by  the  Court.) 
BxEcxTTiON  (S  166*)— Affidavit  of  Illegal- 

ITT. 

A  defendant,  who  has  been  served,  and 
who  has  had  her  day  in  court,  cannot  go  behind 
the  judgment  by  affidavit  of  Illegality,  for  the 
purpose  of  showing  that  she  was  surety  on  the 
note  which  is  the  basis  of  the  judgment,  and 
that  she  is  released  because  of  conduct  of  the 
creditor  prior  to  the  rendition  of  the  judgment. 
Oivil  Code  1910,  I  5311 ;  Bird  v.  Burgsteiner, 
108  Oa.  654«  34  S.  Ew  183 ;  Steele  v.  Atlanta 
Co.,  91  Oa.  64,  16  S.  E,  257. 

[Ed.  Note.— For  other  cases,  see  Bbcecution, 
Cent  Dig.  fi§  485,  486;  Dec.  Dig.  |  166.*] 

Error  from  City  Court  of  Covington;  W. 
H.  Whaley,  Judge. 

Action  by  W.  W.  Childs  against  L.  Can- 
nard.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

A.  S.  Thurman,  for  plaintiff  in  error.  R. 
W.  Milner,  for  defendant  in  error. 

RUSSELL^  J.    Judgment  affirmed. 


(10  6a.  App.  211) 

OUTCAUI/r  ADVERTISING  CO.  v.  AMEJR- 
ICAN  FURNITURE  CO.    (No.  3,569.) 

(Court  of  Appeals  of  Georgia.     Dec.  19,  1911.) 

(SyUiibut  hy  the  Court.) 

1.  Evidence  (§  373*)— Contracts. 

The  execution  of  a  contract  for  advertis- 
ing, on  behalf  of  an  ordinary  mercantile  cor- 
poration, purporting  to  be  signed  by  one  as 
general  manager,  Is  sniBciently  proved  to  au- 
thorize its  introduction  in  evidence,  when  it  is 
shown  that  it  was  signed  by  the  person  purport- 
ing to  have  signed  it,  and  that  he  was  in  fact 
the  general  manager  of  the  corporation.  £\ir- 
ther,  if  the  person  so  signing  was  not  the  gen- 
eral manager,  but  signed  as  such  in  the  pres- 
ence of  the  president  of  the  corporation  and 
with  his  knowled|;e  and  consent,  the  corpora- 
tion is  prima  facie  bound. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |S  1581-1593 ;   Dec  Dig.  i  373.*] 

2.  Trial   (8   143»)  —  Nonsuit  —  CJonflictino 
etvidence. 

Conflict  in  the  testimony  of  the  plaintiff's 
witnesses  is  not  to  be  solved  by  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  342,  343 ;   Dec  Dig.  §  143.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  the  Outcault  Advertising  Com- 
pany against  the  American  Furniture  Com- 
pany. Judgment  of  nonsuit,  and  plaintiff 
brings  error.     Reversed. 

Dorsey,  Brewster,  Howell  &  Heyman  and 
Jos.  D.  Greene,  for  plaintiff  in  error.  Thom- 
as &  King,  for  defendant  In  error. 

POWELL,  J.  The  plaintiff  (a  corporation) 
sued  another  corporation  upon  an  account 
for  the  furnishing  of  certain  advertising 
service.    In  support  of  its  case  the  plaintiff 


offered  In  evidence  a  written  contract,  pur- 
porting to  be  signed  by  one  Satterwhite,  q,8 
manager  of  the  defendant  corporation.  A 
witness  for  the  plaintiff  swore  that  Satter- 
white was  manager,  that  he.  In  fact,  sign- 
ed the  paper,  and  that  one  Mr.  Reid  was 
present  and  directed  the  signing.  It  was 
shown  by  aliunde  testimony  that  Mr.  Reid 
was  the  president  of  the  defendant  corpora- 
tion. Cue  of  the  defendant  company's  let* 
ter  heads  wi^s  In  evidence,  and  on  this  let- 
ter head  Reid  appeared  as  president  and 
secretary  and  Satterwhite  as  general  num- 
ager. 

[1]  Upon  proof,  direct  or  circumstantial, 
that  Satterwhite  was  general  manager,  and 
that  he  signed  the  contract,  its  execution  as 
the  act  and  deed  of  the  corporation  was 
at  least  prima  facie  proved.  Raleigh  &  Gas- 
ton R.  Ck).  V.  Pullman  Ck>.,  122  Ga.  700,  50  S. 
El  1008.  If  Satterwhite  was  not  manager, 
but  signed  the  contract  on  l^balf  of  the  cor- 
poration as  such,  and  sign^  It  in  the  pres- 
ence of  the  president  and  under  l^s  direc- 
tion. It  would  likewise  liave. been, prima  fa- 
de, the  company's  act  Phillips  v.  Hudson, 
9  Ga.  Ai^.  779,  72  a  E.  17a  It  is  true  that 
Satterwhite  and  Reid  were  afterward  put 
upon  the  stand  by  the  plaintiff,  and  testified 
that  Satterwhite  was  only  a  salesman  in 
the  defendant's  place  of  business,  and  that 
he  had  signed  the  contract  without  any  au- 
thority from  the  corporation,  and  that  Reid 
was  not  present  or  consenting  thereto.  The 
fact  that  there  is  a  conflict  in  the  testimony 
of  the  witnesses  Introduced  by  the  plaintiff 
is  no  reason  for  granting  a  nonsuit.  The  is- 
sue of  fact,  nevertheless,  goes  to  the  Jury. 
This  proposition  has  been  so  repeatedly  stat- 
ed by  this  court  and  the  Supreme  Court  as 
to  need  no  further  elaboration  hera 

[2]  The  court  erred  in  excluding  the  writ- 
ten contract,  and,  having  erred  in  this  re- 
spect, the  Judgment  awarding  a  nonsuit  must 
be  reversed.  Proctor  &  Gamble  Co.  v. 
Blakely  OU  &  Fert  Co^  128  Ga.  60^  57  S. 
E.  879. 

Judgment  reversed. 


ao  Ga.  App.  154) 

PUFBTQR  MFG.  CO.  v.  RIVERS  et  aU 

(No.  8,197.) 

(Court  of  Appeals  of  Cteozgia.    Dec  19,  1911.) 

(Syllahua  hy  the  Court.) 

1.  Judgment  (J  713*)— Res  Judicata- 

A  judgment  of  a  court  of  competent  juris- 
diction 18  c<»iclusive  between  the  parties  and 
their  privies  as  to  all  matters  put  in  issue,  or 
which,  under  the  rules  of  law,  might  have  been 
put  in  issue,  in  the  cause  wherein  the  judgment 
was  rendered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  IMg.  iS  1234-1241 ;  Dec.  Dig.  t  713.*] 

2.  JUDGMEirr  ((  603*)— Res  Judicata. 

Where  suit  is  brought,  by  the  payee  of  a 
series  of  notes  given  for  the  balance  of  the  pur^ 


•For  other  eases  ■••  Mine  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key  No.  Berits  St  Rep'r  Indexes 
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chase  price  of  an  article,  on  one  or  more  of 
such  notes,  and  the  defendant  pleads  failure  of 
consideration,  a  verdict  and  judgment  in  his  fa- 
vor can  be  pleaded  as  res  judicata  to  a  suit  on 
the  other  notes  of  the  same  series. 

[E3d.  Note.— For  other  cases,  see  Judgment, 
Gent.  Dig.  S  HIS ;  Dec.  Dig.  §  603.*] 

Error  from  City  Court  of  Atlanta;  H,  M. 
Reid,  Judge. 

Action  by  the  Puffer  Manufacturing  Com- 
pany against  J.  H.  Rivers  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

» 

The  Puffer  Manufacturing  Company  sold 
the  defendants  a  soda  fount  and  apparatus 
for  $530,  of  which  sum  the  defeiidants  paid 
$25  cash  and  $25  on  delivery  of  the  fount, 
executing  for  the  balance  a  series  of  monthly 
promissory  noted  containing  the  usual  clause 
that,  in  the  event  of  default  in  the  prompt 
payment  of  one  note,  the  holder  might  at  his 
option  elect  to  treat  the  entire  series  as  due 
and  collectible.  The  defenoants  paid  In  all 
$150,  and,  on  their  refusal  to  pay  the  balance, 
the  plaintiffs  instituted  suit  in  a  Justice's 
court  on  the  five  notes  past  due  at  that  time, 
aggregating  $75.  The  defendants  pleaded 
that  the  consideration  of  the  notes  had  to- 
tally flailed  in  that  the  apparatus  was  utter- 
ly nnsuited  for  the  purpose  for  wbich.it  was 
bought.  They  further  pleaded,  by  way  of 
recoupment,  that  through  leakage  in  certain 
parts  of  the  apparatus  they  had  sustained  a 
loss  of  $50  worth  of  syrups  and  mineral  wa- 
ters. Judgment  was  asked  for  $100  against 
plaintiff  for  breach  of  contract,  and  also  for 
$150  as  the  amount  paid  on  the  purchase 
price  of  the  apparatus. .  On  appeal  to  the  su- 
perior court  the  Jury  found  a  yerdict  In  fa- 
vor of  the  defendants.  Subsequently  the 
phiintifl  instituted  suit  on  the  other  notes,  by 
levying  a  purchase-money  attachment  on  the 
apparatus.  The  defendants  pleaded  res  Ju- 
dicata, and,  on  the  trial  of  this  issue,  intro- 
duced the  pleadings  and  the  verdict  and  Jtidg- 
m^it  in  the  former  suit.  There  was  no  oth- 
er evidence,  and  the  juoge  thereupon  direct- 
ed the  Jury  to  return  a  verdict  sustaining  the 
plea  of  res  Judicata.  The  plaintiff  excepts 
to  this  ruling. 

Jos.  D.  Greene  and  Dorsey,  Brewster,  How- 
ell &  Heyman,  for  plaintiff  in  error.  Thos. 
L.  Bishop,  for  defendants  in  error. 

RUSSELL,  J.  We  think  the  court  properly 
ruled  in  favor  of  the  plea  of  res  Judicata. 
There  was  one  entire  contract  between  the 
parties,  growing  out  of  the  purchase  of  a 
soda  fount  and  apparatus,  and  the  serial 
notes  merely  evidenced  the  time  and  manner 
of  payment  When  sued  on  one  of  the  serial 
notes»  It  was  ptoper  to  give  in  evidence,  un- 
der a  plea  of  total  or  partial  failure  of  con- 
sideration, that  one  or  more  of  the  notes  has 
been  paid.  Crouch  &  Son  v.  Spooner,  0  Ga. 
App.  695  (5),  72  S.  E.  61.    Likewise  It  would 


be  I'elevant  to  show  that  th&n  were  other 
notes  outstanding,  not  yet  due  or  paid.  The 
issue,  therefore,  on  the  first  trial,  was  wheth- 
er  the  soda  fount  and  apparatus  was  worth 
more  than  the  sum  which  had  already  been 
paid,  namely,  $150.  The  defendant  contended 
that  it  was  utterly  worthless,  and  asked,  not 
only  a  return  of  the  amount  paid,  but  also 
special  damages  In  the  sum  of  $100.  The 
Jury  found  a  verdict  in  favor  of  the  defend- 
ant, without  allowing  the  special  damages, 
thereby  adjudicating  ne6es8arlly  one  or  the 
other  of  two  things,  to  wit,  that  the  soda 
fount  and  apparatus  was  worth  either  $150 
or  $250,  and  no  more.  If  the  Jury  believed 
that  the  defendant  had  really  suffered  the 
special  damages  sought  to  be  recouped,  and 
that  under  the  charge  of  the  court  it  could 
properly  be  allowed,  then  their  verdict  indl^ 
cates  that  the  soda  fount  and  apparatus  was 
worth  tn  their  belief  $250,  and  no  more.  If 
no  such  special  damage  were  allowed,  then 
the  verdict  indicates  that  the  apparatus  was 
worth  the  sum  already  paid,  namely,  $150, 
and  no  more.  This  was  the  controversy  be- 
tween the  parties,  which  the  Jury  settled  in 
favor  of  the  defendant 

[11  A  Judgment  of  a  court  of  competent  Ju- 
risdiction Is  conclusive  between  the  same 
parties  and  their  privies  as  to  all  matters 
put  in  issue,  or  which  under  the  rules  of  law 
might  have  been  put  in  issue,  in  the  cause 
wherein  the  Judgment  was  rendered.  Civil 
Code  1910»  i  4336.  Any  conclusion  which  the 
court  or  Jury  must  evidently  have  arrived  at 
in  order  to  reach  the  Judgment  or  verdict 
r^idered  will  be  fully  concluded.  Kelly  & 
Jones  Co.  v.  Moore,  128  Ga.  683,  686,  58  S. 
B.  181.  However,  if  the  defendant  had  not 
pleaded  the  failure  of  consideration  in  the 
first  case,  thereby  raising  the  question  the 
principle  of  the  case  of  Worth  v.  Carmich- 
ael^  114  Ga.  699,  40  S.  E.  797,  would  have 
been  applicable ;  and  there  would  have  been 
no  estoppel. 

The  case  at  bar  is  very  similar  in  principle 
to  that  of  Kennedy  v.  McCarthy,  73  Ga.  346, 
in  which  an  employ^  under  contract  for  a 
year,  with  salary  payable  monthly,  was  dis- 
charged during  the  year,  and,  at  the  end  of 
the  first  month  thereafter,  sued  for  the  sal- 
ary of  that  month.  The  employer  defended 
on  the  ground  of  the  incompetency  of  the 
employ^,  and  claimed  he  had  a  right  to  dis- 
charge him.  The  Jury  found  a  verdict  for 
the  plaintiff.  Subsequently  the  employ^  sued 
for  other  months  during  the  year,  and  the 
employer  sought  to  interpose  the  same  de- 
fense; but  the  court  held  that  the  decision 
in  the  first  case  was  conclusive  as  to  the 
same  defense  in  the  second.  The  only  sub- 
stantial difference  between  that  case  and  this 
one  is  that  here  the  shoe  pinches  the  other 
foot  Here  the  seller  held  a  lot  of  notes,  all 
of  which  were  parts  of  the  same  contract, 
and  all  of  which  were,  at  his  option,  due  and 
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collectible.  He  elects  to  sue  merely  on  some 
of  the  notes,  and  the  defendants  assert  a  de- 
fense which  goes  to  the  very  heart  of  the 
entire  contract,  and  the  issue  terminates  in 
their  favor. 

[2]  Now,  by  instituting  suit  on  other  notes 
under  the  same  contract,  the  plaintiff  seeks 
to  reopen  the  old  controversy,  and  force  the 
defendant  again  to  assert  the  same  defense 
of  failure  of  consideration.  If  this  could  be 
done^  then  the  plaintiff  could  have  instituted 
a  separate  suit  on  every  one  of  the  85  notes, 
and  thus  have  forced  the  defendant  to  as- 
sert and  prove  the  same  defense  as  to  every 
one  of  them.  The  law  of  res  judicata  is  in- 
tended to  put  an  end  to  litigation,  and  where 
one  controversy  between  the  same  parties  has 
been  fully  heard  on  the  merits  and  determin- 
ed, the  matter  should  be  dropped. 

There  was  no  error  in  directing  a  verdict 
in  favor  of  the  defendant 

Judgment  affirmed. 


(10  Ga.  App.  204) 

W.  W.  STOVALL  &  BRO.  v.  JOINER. 

(No.  3,421.) 

(Court  of  Appeals  of  Georgia.     Dec.  19,  1911.) 

(Syllabus  hy  the  Court.) 

Gabnishmeitt  (i  87*)  —  Affidavit  —  Amend- 
ment. 

Where  an  affidavit  for  garnishment  against 
an  administrator  omits  the  allegation  that  the 
defendant  is  insolyent,  the  omission  may  be 
supplied  by  amendment,  unless  in  the  meantime 
the  garnishee,  or  some  third  party,  has  acted  to 
his  injury  by  reason  of  the  omission. 

[£)d.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  |  166;   Dec.  Dig.  S  87.*] 

Error  from  City  Court  of  Nashville;  J.  G. 
Cranford,  Judge. 

Garnishment  proceedings  by  W.  W.  Stovall 
&  Bro.  against  W.  D.  Joiner,  administrator. 
From  a  Judgment  dismissing  the  proceedings, 
plaintiffs  bring  error.     Reversed. 

The  plaintiff  in  fi.  fa.,  through  his  attor- 
ney, made  affidavit  and  bond  for  garnish- 
ment in  ordinary  form,  and  the  process  of 
garnishment  issued  thereon  was  served  on 
the  administrator  of  the  deceased  ancestor 
of  the  defendant  in  fi.  fa.  The  administra- 
tor, at  the  first  term  thereafter,  answered 
that  the  defendant  was  entitled  to  a  share  in 
the  estate,  the  exact  amount  of  which  could 
not  at  that  time  be  given,  but  would  be  set 
up  thereafter.  At  a  later  term  of  the  court 
the  administrator  moved  to  dismiss  the  gar- 
nishment proceedings,  because  the  affidavit 
failed  to  allege  that  the  defendant  was  insol- 
vent, or  that  he  was  a  nonresident,  as  requir- 
ed by  Civil  Code  1910,  S  5304.  Thereupon 
the  plaintiff  offered  to  amend  the  affidavit, 
by  adding  thereto  the  allegation  that  the  de- 
fendant was  insolvent  The  court  refused  to 
allow  the  amendment,  and  sustained  the  mo- 
tion to  dismiss  the  garnishment  proceedings. 


Hendricks  &  Christian,  for  plaintiffs  in  er- 
ror. Chastain  &  Gaskins  and  Alexander  ft 
Gary,  for  defendant  in  error. 

RUSSB3LL,  J.  1.  It  is  provided  by  CivU 
Code  1910,  §  5706,  that  all  affidavits  that  are 
the  foundation  of  legal  proceedings  "shall  be 
amendable  to  the  same  extent  as  ordinary 
declarations,  and  with  only  the  restrictions, 
limitations  and  consequences  now  obtaining 
in  the  case  of  ordinary  declaration  and 
pleas."  This  provision  of  the  law  changed 
the  rule  as  it  pseviously  e^clsted  into  har- 
mony with  the  statement  of  Judge  Bleckley 
that  in  this  state  the  doctrine  of  amendment 
is  as  broad  as  the  plan  of  universal  salva- 
tion. Ellison  V.  Georgia  Railroad  Company, 
87  Ga.  691,  13  S.  E.  809.  The  statute,  being 
remedial  in  nature,  is  to  be  liberally  con- 
strued, to  the  end  that  the  vice  aimed  at 
may  be  fuUy  cured.  Levin  v.  American  Fur- 
niture Co.,  133  Ga.  670,  671,  66  S.  E.  888. 
Any  amendment  which  is  aimed  to  make  the 
affidavit  conform  to  the  actual  conditions  ex- 
isting at  the  time  of  its  making  is  in  the  in- 
terest of  truth  and  Justice,  and  should  not 
be  disallowed  for  purely  technical  objections 
not  going  to  the  merits  of  the  controversy. 
Collins  V.  Taylor,  128  Ga.  789,  790,  58  S.  HI 
446.  The  failure  to  allege  that  the  defend- 
ant was  insolvent  was  necessary  to  confer  Ju- 
risdiction on  the  court;  and,  in  the  absence 
of  such  an  allegation,  either  originally  or  by 
way  of  amendment,  before  prejudice  there- 
from to  the  rights  of  third  parties,  the  gar- 
nishment proceedings  are  void,  and  the  court 
has  no  jurisdiction  to  render  judgment  against 
the  administrator.  National  Lumber  Co.  v. 
Turner,  2  Ga.  App.  750,  59  S.  B.  15.  Con- 
struing the  foregoing  Code  section  relating  to 
the  amendment  of  affidavits,  however,  in 
connection  with  section  5691,  providing  that 
the  omission  to  give  the  court  jurisdiction  in 
the  pleadings  is  amendable,  it  appears  that 
the  omission  to  give  the  court  jurisdiction  by 
the  allegations  of  the  original  affidavit  may 
be  cured  by  amendment.  By  the  former  sec- 
tion affidavits  are  expressly  made  amendable 
in  all  respects  like  pleadings,  and  by  the  lat- 
ter section  pleadings  are  expressly  made 
amendable  by  supplying  facts  conferring  Ju- 
risdiction, from  which  it  follows  that  affi- 
davits are  amendable  by  supplying  necessary 
jurisdictional  facts. 

A  case  similar  in  principle  to  the  case  at 
bar  is  that  of  Johnson  v.  Johnson,  113  Ga. 
942,  39  S.  E.  311.  There  suit  was  brought  in 
a  justice's  court  upon  a  promissory  note  for 
$100  principal  and  10  per  cent  attorney's 
fees.  Such  a  suit  is  not  within  the  Juris- 
diction of  that  court;  but  nevertheless  the 
Supreme  Court  held  that  the  suit  could  be 
amended,  so  as  to  show  that  the  amount 
really  due  upon  the  note  at  the  time  suit 
was  begun  was  less  than  $100,  inclusive  of 
attorney's  fees.    The  actual  facts  existing  at 
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the  time  the  suit  was  brought  made  the  case 
one  within  the  Jurisdiction  of  the  court, 
and  the  omission  of  the  pleader  to  set  forth 
all  these  facts  can  be  supplied  by  amend- 
ment In  the  case  at  bar  the  actual  facts 
existing  at  the  time  the  garnishment  suit 
was  begun  show  that  the  plaintiff  held  an 
unsatisfied  execution  against  the  defendant, 
and  that  the  garhishee  held  property  belong- 
ing to  the  defendant  which  in  justice  ought 
to  go  toward  the  satisfaction  of  the  execu- 
tion, and  that  the  defendant  is  Insolvent 
These  facts  give  the  court  Jurisdiction,  and, 
under  the  law  as  we  understand  it,  one  of 
the  facts,  to  wit  the  insolvency  of  the  de- 
fendant, can  be  supplied  by  amendment,  which 
relates  back  and  becomes  a  part  of  the  orig- 
inal proceedings^  Brumby  v.  Rlckoff,  94  Ga. 
429,  21  S.  E.  232.  To  hold  otherwise  would 
be  to  go  contrary  to  the  whole  policy  of  our 
law  and  to  the  evident  purpose  and  intent  of 
the  statutes  referred  to  above.  If  the  suit  as 
originally  begun  contains  the  skeleton,  the 
meat  may  be  put  on  the  bones  by  way  of 
amendment  Penn  &  Watson  v.  McGhee,  6 
Ga.  App.  635,  66  S.  B.  686.  We  hold,  there- 
fore, that  the  court  erred  in  refusing  to  al- 
low the  amendment,  and  in  dismissing  the 
garnishment  proceedings. 
Judgment  reversed. 


(10  Ckk.  Apik  181) 

CALHOUN  BRICK  CO.  v.  PATILLO  LUM- 
BER CO.     (No.  3,263.) 

(Court  of  Appeals  of  C^rgia.     Dec.  19,  1911.) 

(8yUaJ>u9  5y  the  Court,) 

1.  MBcnANics*    Liens    (|    155*)  —  Matbbial 
FuaNisHED— Recobuing  of  Claim. 

The  recording  of  a  materialman's  claim  of 
lien  on  the  proper  book  in  the  office  of  the  clerk 
of  the  superior  court  in  the  county  where  the 
property  upon  which  the  lien  is  claimed  is  situ- 
ated, within  three  months  after  the  material  is 
furnished,  substantially  in  the  form  prescribed 
by  the  statute,  is  a  sufficient  record,  ^though 
the  entry  of  filing  and  recording,  and  the  actual 
inscribing  of  the  claim  of  lien,  may  have  been 
done  by  an  employ^'  of  the  clerk,  diarged  spe- 
cially with  such  clerical  woric  in  the  office.  It 
is  the  fact  of  record,  and  not  the  mere  minis- 
terial or  mechanical  act  of  recording,  that  is  es- 
sentiaL 

[Ed.  Note.~I\>r  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  |  155.*1 

2.  Mechanics'  Liens  (9  132*)— Filing  Claim 
—Record. 

A  claim  of  lien  for  material  furnished  for 
building  purposes  from  time  to  time  under  one 
and  the  same  contract  is  recorded  in  time,  if  the 
record  of  the  claim  be  made  within  three  months 
from  the  delivery  of  the  last  item  constituting  a 
part  of  the  running  account  covered  by  the 
contract,  although  many  items  of  the  account 
had  been  furnished  more  than  three  months 
from  the  date  of  record. 

[£d.   Note.— For  other  cases,  uee  Mechanics' 
liens,  Dec.  Dig.  (  132.*] 

Error  from  City  Court  of  Atlanta;   H.  M* 
Reid,  Judge. 
In  the  matter  of  the  distribution  of  cer- 


tain funds  in  the  hands  of  the  sheriff.  From 
an  order  giving  the  fund  to  the  Patillo  Lum- 
ber Company,  the  Calhoun  Brick  Company 
brings  error.     Affirmed. 

Thomas  &  King,  for  plaintiff  In  error.  EL 
A  Stephens  and  Walter  McElreath,  for  de- 
fendant in  error. 

HILL^  C.  J.  The  questions  in  this  case 
arose  on  a  rule  against  the  sheriff  for  dis- 
tribution of  the  fund  in  his  hands  realized 
from  the  sale  of  property  under  execution. 
There  were  two  claimants  of  the  fund;  the 
Patillo  Lumber  Company  claiming  it  under 
a  materialman's  lien,  and  the  Calhoun  Brick 
Company  under  a  general  execution.  The 
Judge,  by  agreement,  heard  the  case  without 
the  intervention  of  a  Jury,  and  decided  that 
the  materialman's  lien  had  priority. 

It  is  admitted  that  if  the  materialman's 
lien  was  valid,  it  was  entitled  to  priority  of 
payment,  and  there  was  no  contention  that 
this  claim  of  lien  was  not  in  due  form,  or 
that  it  was  not  recorded  in  the  proper  of- 
fice on  the  proper  book.  But  its  validity  is 
challenged  on  two  grounds:  First.  Because 
the  entry  of  filing  and  recording  was  not 
made  by  the  clerk  of  the  superior  court,  but 
was  made  by  a  clerk  employed  in  his  ofl^ce 
and  not  in  his  presence;  that  the  entry  of  fil- 
ing and  recording,  as  well  as  the  record- 
ing of  the  claim  of  lien,  was  made  by  this 
employ 6,  he  writing  the  name  of  the  clerk; 
that  this  clerk  was  employed  in  the  office 
of  the  clerk  of  the  superior  court  in  doing 
the  actual  work  of  writing  on  the  books  of 
the  clerk's  office.  Second.  That  the  claim  of 
lien  was  not  filed  for  record  in  the  office  of 
the  clerk,  or  recorded,  within  three  months 
after  the  material  had  been  furnished.  The 
evidence  showed  that  some  of  the  material 
for  which  the  lien  was  claimed  was  furnish- 
ed within  three  months  before  the  ffilng  for 
record  of  the  claim  of  lien,  but  it  was  in- 
sisted this  material  was  not  included  in  the 
material  furnished  in  the  original  contract, 
but  was  extra  material,  ordered  from  time  to 
time,  and  was  not  a  part  of  the  account,  and 
therefore  could  not  be  Included  in  the  claim 
of  lien.  The  Judge  found  against  this  con- 
tention, holding  that  these  items  of  the  ac- 
count constituted  a  part  of  the  running  ac- 
count furnished  from  time  to  time  under 
one  and  the  same  contract,  and  that  the  rec- 
ord of  the  claim  of  lien  was  made  three 
months  from  the  delivery  of  the  material 
constituting  several  of  these  last  Items. 

[1]  1.  The  recording  of  the  materialman's 
claim  of  lien  in  the  office  of  the  clerk  of 
the  superior  court  in  the  county  where  such 
property  is  situated,  within  three  months 
after  such  material  is  furnished,  substan- 
tially in  the  form  as  designated  in  the  stat 
ute,  is  legally  sufficient  Civil  Code  1910,  § 
3353,  par.  2.  A  claim  of  lien  must  not  only 
be   filed  for  record,   but   must  be  recorded 
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within  three  months  after  the  material  shall 
have  been  furnished,  to  meet  the  require- 
ments of  the  statute.  If  the  claim  of  lien 
is  actually  recorded  on  the  proper  book  in 
the  clerk's  office,  In  so  far  as  the  record  is 
concerned,  the  creation  of  the  lien  is  estab- 
lished. Jones  v.  Kern,  101  Ga.  309,  28  S. 
E.  850.  The  omission  of  the  clerk  to  en- 
ter the  fact  of  the  record  on  the  original 
paper,  if  the  record  was  actually  made, 
wonid  not  invalidate  or  affect  Its  regularity. 
Grlce  &  Ryan  v.  Haskins,  73  Ga.  701.  In 
other  words,  it  is  the  fact  that  the  claim  is 
duly  recorded  in  the  proper  office  and  on 
the  proper  book  that  is  necessary,  and  it  is 
immaterial  whether  the  clerk  himself,  or 
some  one  in  his  office  and  in  his  employ, 
does  the  physical  act  of  recording,  for  the 
writing  of  the  lien  upon  the  record  is  a 
mere  ministerial  or  mechanical  duty,  and 
can  be  properly  performed  by  any  one  em- 
ployed in  the  office  by  the  clerk  who  is 
charged  with  the  duty  of  making  such  rec- 
ordation. The  act  of  recording  does  not  re- 
quire the  exercise  of  any  Judgment  or  dis- 
cretion on  the  part  of  the  clerk.  It  is  pure- 
ly a  mechanical  or  executive  act,  and  can  be 
delegated  by  the  clerk  to  an  employ^  in  his 
office,  unless  this  is  expressly  prohibited  by 
statute.  Mechem  on  Public  Offices,  §  567; 
Horton  v.  State,  120  Ga.  307,  47  S.  E.  969. 
The  decisions  relied  upon  by  counsel  for 
the  plaintiff  in  error  relate  to  cases  involv- 
ing some  act  which  the  statute  expressly  re- 
quires shall  be  performed  by  the  officer  in 
person,  or  which  necessitates  the  exercise 
of  some  Judgment  or  discretion  or  to  cases 
referring  to  the  signing  of  something  in  the 
nature  of  Judicial  writs,  such  as  the  issuance 
of  subpoenas,  or  executions,  and  official  docu- 
ments of  like  character.  We  think,  there- 
fore, that  the  learned  trial  Judge  very  prop- 
erly held  that  the  claim  of  lien  was  valid, 
notwithstanding  the  fact  that  the  entry  of 
filing  and  recording  had  been  made  by  an 
employ^  in  the  clerk's  office  who  was  spe- 
cially charged  with  that  work ;  the  claim  of 
lien  having  been  duly  recorded  in  the  prop- 
er office  on  the  proper  book. 

[2]  2.  l?he  second  objection  to  the  validi- 
ty of  the  lien  involves  a  question  of  fact, 
largely  to  be  determined  by  an  inspection 
of  the  items  of  the  account,  and  there  was 
ample  evidence  to  sustain  the  finding  on  this 
point  The  documentary  evidence  clearly 
showed  that  the  claim  of  lien  was  recorded 
within  three  months  from  the  delivery  of 
some  of  the  items  of  the  material  which 
constituted  as  a  whole  the  claim  of  lien,  and 
it  is  well  settled  that,  if  the  recording  was 
within  three  months  from  the  delivery  of 
the  last  item  of  the  material  constituting 
the  lien,  this  requirement  of  the  statute 


would  be  fulfilled.    Alexander's  lien  Iiaw» 
of  the  Southeastern  States,  and  cases  dt* 
ed  on  page  188. 
Judgment  affirmed. 


(10  Qa.  App.  209) 

GEORGE  V.  STATE.    (No.  3,512.) 
(Court  of  Appeals  of  Georgia.    Dec.  19,  1911.> 

(Syllahua  ly  the  Court.) 

1.   SUFnCIENCT  OF  EVIDENCE. 

Tlie  evidence  is  weak,  contradictory,  and 
unsatisfactory,  but  legally  sufficient  to  author- 
ize the  inference  of  guilt. 

2.  Instbuctions. 

When  the  judge's  charge  is  considered  ii^ 
connection  with  the  defendant's  contentions  as 
disclosed  by  the  evidence,  no  sufficient  reason 
for  granting  a  new  trial  appears. 

Russell,  J.,  dissenting. 

Error  from  City  Court  of  Sylvester;  J.  B. 
Williamson,  Judge. 

Jimmy  George  was  convicted  of  illegal  sale 
of  liquor,  and  brings  error.     Affirmed. 

Perry,  Foy  &  Monk,  for  plaintiff  in  error. 
J.  H.  Tipton,  Sol.,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

RUSSELL,  J.  (dissenting).  In  the  head- 
notes  I  have  announced  the  conclusion  of 
the  majority  of  the  court  Personally  I  am 
of  the  opinion  that  the  plaintiff  in  error  was 
entitled  to  a  new  trial,  upon  the  assignment 
of  error  that  the  court  failed  to  instruct  the^ 
Jury  as  to  the  degree  of  proof  required 
where  the  conviction  depends  upon  circum- 
stantial evidence  alone.  I  think  that  the 
Jury  should  have  been  instructed  that  the 
guilt  of  the  accused  should  have  been  mani- 
fest, to  the  exclusion  of  every  other  reason- 
able hypothesis  save  that  of  his  guilt  I 
am  aware  that  it  Is  very  difficult  to  fix  the 
exact  line  of  demarcation  in  many  cases  be- 
tween direct  and  circumstantial  evidence. 
To  my  mind,  however,  the  inference  of 
guilt  which  is  authorized  from  the  receipt  of 
money,  and  the  delivery  shortly  thereafter  of 
intoxicating  liquor,  is  purely  circumstantial 
in  its  nature.  I  think,  too,  that  the  plain- 
tiff in  error  rightly  complains  of  the  use  of 
the  word  "purchaser"  as  descriptive  of  the^ 
person  to  whom  the  whisky  was  delivered, 
in  view  of  the  fact  that  the  defense  rested 
upon  proof  that  there  was  no  purchase  at 
all,  and  that  he  was  sent  merely  to  bring, 
to  the  person  who  was  shown  to  have  re* 
ceived  the  whisky  his  own  property,  which 
he  had  previously  acquired  from  a  different 
person.  The  phrase  employed  by  the  court 
(no  doubt  unintentionally,  but  in  my  opin- 
ion effectually)  eliminated  the  defendant's  de- 
fenstti 
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BUTLER  T.  ATLANTA  BUOGY  CX>. 
(No.  3,261.) 

<Coart  of  Appeals  of  Georgia.    Dec.  19,  1911.) 

(Sifllahut  hv  <^  Court,) 

Master  and  Sbbvant  (S  234*)— In  juries  to 
Sbbvant— DEFScnvE  Appliances— Knowl- 
edge OF  Servant. 

It  appearing  from  the  eyidence  in  behalf 
«f  the  plaintiif  that,  even  conceding  that  his 
employer  was  guilty  of  negligence,  as  alleged  in 
the  petition,  in  furnishing  him  a  defective  in- 
strumentali^  with  which  to  do  his  work,  yet 
his  opportunities  of  discorering  this  defective 
condition  were  equal,  if  not  superior,  to  those 
of  the  employer,  and  that  this  defective  condi- 
tion was  patent  to  superficial  observation,  and 
was  in  fact  observed  by  the  plaintiff  before  he 
was  injured  by  his  voluntary  use  of  the  defec- 
tive instrumentality,  a  nonsuit  was  properly 
granted. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  684-686,  70&-709;  Dec 
Dig.  I  234.*1 

ESrror  from  CSlty  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  J.  T.  Butler  against  the  Atlanta 
Buggy  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Butler  sued  the  Atlanta  Buggy  Company 
for  damages  on  account  of  personal  injuries. 
The  court  overruled  a  demurrer  to  the  peti- 
tion, and  after  the  introduction  of  testimony 
for  the  plaintiff,  granted  a  nonsuit,  and  the 
latter  Judgment  is  here  for  review.  The  al- 
legations of  the  petition  are  In  substance 
as  follows:  Butler  was  an  employ^  of  the 
defendant  as  a  woodworker,  and  had  been 
■0  employed  for  over  two  years,  and  while 
he  was  at  work  endeavoring  to  saw  a  piece 
of  wood  with  a  rip  or  buzz  saw  furnished 
him  by  the  defendant  for  that  purpose,  his 
left  hand  was  jerked  against  the  saw,  and 
two  of  his  fingers  were  cut  off,  and  he  was 
otherwise  injured.  He  claims  that  the  saw 
was  not  in  a  proper  condition  to  be  used, 
because  several  of  the  teeth  were  improper- 
ly set;  that  is,  some  of  the  teeth  to  the 
saw  were  bent  more  than  the  others.  This 
defective  condition  caused  the  plank  that  he 
was  pushing  against  the  revolving  saw  to 
Jerk  back,  and,  when  these  imperfect  teeth 
came  against  the  plank,  his  hand  was  jerked 
against  the  saw.  He  did  not  know  of  the 
defective  condition  of  the  saw,  and  had  no 
opportunity  of  discovering  its  defective  con- 
dition before  he  used  it,  and  he  was  not 
guilty  of  negligence  in  attempting  to  use  it 
In  this  condition.  The  defendant  had  an 
employd  whose  duty  it  was  to  keep  this  saw 
in  proper  condition,  and  this  duty  had  not 
been  discharged,  and  an  inspection  by  the 
defendant  through  this  employ^  would  have 
discovered  this  defective  condition  of  the 
saw.  It  is  alleged  that  the  employer  was 
negligent  in  failing  to  furnish  the  plaintiff 
with  proper  machinery  with  which  to  work; 


that  in  Its  improper  and  defective  condition 
the  saw  was  not  a  safe  instrument  for  him 
to  use  at  his  woric 

The  plaintiff  proved  his  employment,  the 
nature  of  his  work,  and  that  several  of 
the  teeth  of  the  saw  he  was  using  were  set 
out  more  than  the  other  teeth;  that  the 
defendant  kept  an  employ^  whose  duty  it 
was  to  keep  the  machine  and  tools  in  prox>- 
er  condition,  and  that  while  he  was  attempt- 
ing to  use  the  saw,  being  ignorant  of  its 
defective  condition,  his  hand  was  injured 
in  being  thrown  against  the  saw;  that  at 
the  time  he  received  the  injuries  he  was 
pushing  a  piece  of  plank  about  18  or  20  in- 
ches long,  5  or  6  inches  wide,  and  three- 
fourths  of  an  inch  in  thickness,  against  the 
revolving  saw,  for  the  purpose  of  having  it 
cut  or  ripped;  that  the  plank  lacked  only 
about  6  Inches  of  being  sawed  or  ripped 
through,  and  while  he  was  pushing  the  tim- 
ber against  the  saw  the  piece  of  timber 
would  rise  up  and  not  go  through  and  it  be- 
came necessary  for  him  to  put  his  hand 
around  the  saw  to  hold  down  the  timber; 
that,  just  as  he  got  the  plank  or  piece  of 
timber  almost  cut  through,  the  saw  raised 
or  jerked  the  plank,  and  his  hand  was  thus 
thrown  against  the  saw  and  injured;  that 
he  was  sawing  the  plank  in  the  usual  and 
proper  way,  and  the  reason  the  plank  rode 
the  saw  and  jerked  his  hand  against  it  was 
''because  one  of  the  teeth  of  the  saw,  that 
was  bent  too  far  out,  instead  of  going 
through  the  slot  which  had  been  sawed  in 
the  plank,  Btru<^  the  plank  by  the  side  of 
the  slot,"  thus  raising  the  plank  up  and 
throwing  his  hand  against  the  saw.  The 
saw  was  about  12  inches  in  diameter,  and 
revolved  towards  the  plank  where  the  timber 
was  pushed  against  it  It  was  set  in  a 
table  having  a  steel  top,  and  almost  a  half 
of  the  saw  revolved  above  the  surface  of  the 
table.  The  timber  to  be  sawed  was  pushed 
along  the  surface  of  the  table  to  the  saw. 

Tlie  plaintiff  himself  testified  that  he  had 
been  working  as  an  employ^  of  the  defend- 
ant for  about  two  years,  and  that  in  connec- 
tion with  this  work  he  made  constant  use  of 
the  saw  in  question;  that  he  was  an  ex- 
perienced workman;  that  he  did  not  notice 
the  condition  of  the  saw  on  the  day  of  his 
injury,  and  was  doing  his  work  that  day  In 
the  proper  and  usual  way;  that  It  was  nec- 
essary for  him  to  put  his  hand  in  front  of 
the  saw  to  hold  the  plank  down,  as  it  flew 
up,  in  order  to  get  it  through  the  saw ;  that 
it  was  a  piece  of  hard  oak  timber ;  that  he 
was  using  a  guide  or  gauge  for  the  purpose 
of  having  a  straight  line  sawed,  and  that 
a  guide  would  keep  the  line  straight  if  it 
was  a  good  one,  but  this  guide  "would  just 
wobble  about";  that  it  was  not  of  any  ac- 
count, and  this  made  crooked  the  line  he 
was  endeavoring  to  saw;  that  he  saw  the 
guide  "wobble";   that  there  was  no  way  to 
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tighten  It,  and  that  he  went  on  and  did  the 
best  he  could  with  the  ."wobbly  guide,"  be- 
cause he  had  not  noticed  Its  imperfect  con- 
dition until  after  be  had  started  sawing  the 
plank;  that  he  saw  that  one  of  the  teeth 
was  bent  too  far  out,  but  could  not  tell 
upon  which  side  of  the  saw  the  bent  tooth 
was ;  that  he  discovered  the  condition  of  the 
saw  on  that  day,  and  before  he  was  injured, 
and  he  had  not  seen  the  saw  since  that  day. 
A  fellow  workman  who  testified  in  behalf 
of  the  plaintiff  described  the  manner  in 
which  plaintilTs  injuries  were  received,  about 
as  detailed  by  the  plaintiff,  and  testified  as 
to  the  condition  of  the  teeth  of  the  saw,  stat- 
ing that  he  did  not  give  the  saw  a  close  ex- 
amination, but  **Just  glanced  at  it,  and  saw 
that  the  teeth  were  Irregular";  that  he 
made  a  further  examination  of  it  after  the 
injury  occurred,  and  **it  was  In  about  as 
good  condition  as  they  generally  run  it" 

Moore  &  Branch,  for  plaintiff  in  error. 
Smith,  Hammond  &  Smith,  for  defendant  iu 
error. 

HILL^  G.  J.  (after  stating  the  facts  as 
above).  The  evidence,  even  when  considered 
most  favorably  for  the  plaintiff,  fails  to 
show  that  he  successfully  carried  the  burden 
which  the  law  imposed  upon  him.  It  was 
incumbent  upon  him  to  prove,  not  only  that 
the  defendant  was  guilty  of  negligence  as  al- 
leged in  the  petition,  but  that  he  himself  was 
free  from  fault  The  evidence  leaves  it 
doubtful  whether  the  plaintiff*s  injuries  re- 
sulted in  fact  from  the  defective  condition  of 
the  saw  as  described.  His  fellow  servant, 
who  testified  as  to  the  condition  of  the  saw, 
said  that  "it  was  in  about  as  good  condition 
as  they  generally  ran  it"  If  this  was  true, 
its  defective  condition  could  not  have  fur- 
nished a  basis  of  negligence  on  the  part  of< 
the  defendant,  in  view  of  the  fact  that  plain- 
tiff was  an  experienced  workman,  and  had 
been  for  over  two  years  familiar  with  the 
saw  as  it  was  generally  used  by  him  in  his 
work.  But,  even  conceding  that  the  saw 
was  in  a  defective  condition,  and  that  it 
was  the  duty  of  the  defendant  to  have  had 
it  inspected  and  to  have  remedied  these  de- 
fects, yet  these  things  alone  would  not  have 
entitled  the  plaintiff  to  recover.  The  law 
raises  an  implied  warranty  on  the  part  of 
the  master  that  he  will  keep  and  maintain 
the  instrumentalities  with  which  his  em- 
ployte  are  required  to  work  free  from  any 
hidden  defects  so  far  as  he  knows  of,  or  in 
the  exercise  of  ordinary  diligence  can  antici- 
pate or  discover.  It  also  implies  an  agree- 
ment on  the  part  of  the  servant  to  assume 
the  risk  of  all  dangers  that  are  within  his 
knowledge,  or  can  be  discovered  by  him  in 
the  exercise  of  ordinary  diligence  on  his 
part  The  obligation  is  mutual.  The  degree 
of  diligence  is  the  same,  and,  before  a  re- 
covery can  be  had,  the  servant  must  show 


that  the  master  violated  his  implied  obliga- 
tions, while  he  himself  fully  performed  the 
obligation  which  the  law  imposed  upon  him. 
This  principle  is  well  settled  and  is  univer- 
sal, and  this  court  as  well  as  the  Supreme 
Court  of  Georgia,  has  made  many  decisions 
emphasizing  the  rule  of  mutual  obligation 
which  the  law  imposes  upon  both  the  em- 
ployer and  the  employ^.  Some  of  these  de- 
cisions pertinent  to  the  facts  of  the  case  sub 
judice  are  Brown  v.  Rome  Foundry  Co.,  6 
Ga.  App.  143,  62  S.  E.  720 ;  Attleton  v.  Bibb 
Manufacturing  Co.,  5  Ga.  App.  777,  63  S.  E. 
918;  Flury  v.  Hightower  Box  ft  Tank  CJo., 
132  Ga.  300,  64  S.  B.  72;  Hendrlx  v.  Vale 
Royal  Mfg.  Co.,  134  Ga.  712,  68  S.  E.  483; 
White  V.  Kennon  &  Co.,  83  Ga.  343,  9  S.  B. 
1082;  Ingram  v.  Hilton  Dodge  Lumber  Co., 
108  Ga.  197,  33  S.  E.  961;  Smalls  v.  South- 
em  Ry.  Co.,  115  Ga.  137,  41  S.  E.  492 ;  Man- 
chester Mfg.  Co.  V.  Pope,  115  Ga.  542,  41  S. 
E.  1Q15 ;  DeLay  v.  Southern  Ry.  Co.,  115  Ga. 
934,  42  S.  E.  218 ;  Worlds  v.  Georgia  R.  Co., 
99  Ga.  283,  25  S.  E.  646 ;  Zipperer  v.  8.  A.  L. 
Ry.  Co.,  129  Ga.  387,  58  S.  E.  872. 

The  whole  law  on  the  subject  however, 
is  comprehensively  and  clearly  contained  in 
the  two  sections  of  the  Civil  Code  of  this 
state.  Section  3130  of  the  Civil  Code  of 
1910  declares  that  "the  master  is  bound  to 
exercise  ordinary  care  ♦  ♦  ♦  In  furnish- 
ing machinery  equal  In  kind  to  that  in  gen- 
eral use,  and  reasonably  safe  for  all  persons 
who  operate  it  with  ordinary  care  and  dili- 
gence. If  there  are  latent  defects  in  the 
machinery,  or  dangers  incident  to  an  em- 
ployment unknown  to  the  servant  of  which 
the  master  knows  or  ought  to  know,  he  must 
give  the  servant  warning  in  respect  thereto." 
Section  3131  declares  that  "a  servant  as- 
sumes the  ordinary  risks  of  his  employment 
and  is  bound  to  exercise  his  own  skill  and 
diligence  to  protect  himself.  In  suits  for 
injuries  arising  from  the  negligence  of  the 
master  in  failing  to  comply  with  the  duties 
imposed  by  the  preceding  section,  It  must 
appear  that  the  master  knew  or  ought  to 
have  known  ♦  ♦  ♦  of  the  defects  or  dan- 
ger in  the  machinery  supplied;  and  it  must 
also  appear  that  the  servant  injured  did  not 
know  and  had  not  equal  means  of  knowing 
such  fact,  and  by  the  exercise  of  ordinary 
care  could  not  have  known  thereof."  When 
we  apply  these  sections  of  the  Code,  which 
simply  embody  well-settled  principles  of  law, 
to  the  facts  proved  by  the  plaintiff,  it  is  obvi- 
ous that,  even  conceding  that  the  master  may 
have  been  negligent  in  furnishing  to  him  a 
defective  saw  with  which  to  do  his  work,  it 
is  also  perfectly  obvious  that  this  defective 
condition  was  either  actually  or  constructive- 
ly known  to  the  plaintiff.  His  own  witness 
testified  that  he  discovered  the  defective  con- 
dition by  a  mere  glance  at  the  saw.  The 
plaintiff  was  an  experienced  workman.  He 
had  worked  with  this  identical  saw  repeat- 
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ediy.  He  had  been  workliig  with  It  that  very 
day.  According  to  his  testimony  he  did  ac- 
tually notice  that  It  "wobbled"  and  was  not 
proceeding  in  Its  normal  way.  If  his  coem- 
ploy6,  by  a  glance,  discovered  that  its  teeth 
were  deflected  from  their  normal  position, 
coald  not  the  plaintiff,  when  he  was  about  to 
use  it,  and  was  actually  using  it,  also  have 
seen  its  defective  condition,  which  he  de- 
scribedf  and  which  he  says  caused  his  inju- 
ries? Indeed,  he  must  have  seen  it,  because 
he  fully  described  its  condition,  and  testified 
that  he  did  not  see  the  saw  f6r  months  after 
his  injuries.  His  own  evidence  aflSrmatively 
shows  that  he  not  only  had  an  equal  oppor- 
tunity with  the  master  to  discover  the  de- 
fective condition  of  the  saw,  but  had  a  bet- 
ter opportunity  than  the  master  to  make  ttiis 
discovery. 

Learned  counsel  for  the  plaintiff  insists 
that,  as  a  general  demurrer  had  been  over- 
ruled, his  right  to  recover,  if  he  proved  the 
allegations  of  his  petition,  was  settled.  But 
did  he  prove  the  allegations  of  his  petition? 
The  principal  allegations  of  his  petition,  on 
proof  of  which  alone  he  was  entitled  to  re- 
cover, were  that  the  saw  was  defective,  that 
its  defective  condition  was  unknown  to  him, 
and  that  this  condition  could  not  have  been 
known  to  him  by  the  exercise  of  ordinary 
diligence  and  care.  It  was  necessary  for 
him  to  show  these  things,  even  after  be  had 
proved  that  the  master  was  guilty  of  negli- 
gence in  furnishing  him  a  defective  tool  with 
which  to  work.  But  the  evidence  in  his  be- 
half utterly  fails  to  show  this.  A  faithful 
employ^,  who  is  injured  in  the  zealous  serv- 
ice of  his  master,  is  entitled  to  compensation 
for  any  injuries  that  he  may  receive,  caused 
by  his  master's  negligence,  and  which  could 
not  have  been  avoided  by  him  in  the  exercise 
of  ordinary  care  and  prudence;  and  this 
court  will  not  be  diligent  to  detect  the  negli- 
gence of  a  faithful  and  zealous  servant  But 
where  that  rule  of  justice,  to  wit,  the  rule  of 
mutual  obligation,  is  clearly  violated  by  the 
failure  of  the  servant,  either  through  reck- 
lessness or  negligence,  to  avail  himself  of 
his  senses,  aided  by  his  experience,  in  dis- 
covering defects  in  the  instrumentalities  with 
which  he  is  working,  and  which  are  discover- 
able even  by  a  glance  of  the  eye,  and  cannot 
possibly  be  hidden  from  the  view  of  any  one 
who  looks  at  the  instrumentality  in  the  light 
of  day,  the  zeal  and  fidelity  of  the  servant  is 
not  sufficient  to  overcome  such  manifest  neg- 
ligence. A  careful  study  of  the  evidence  for 
the  plaintiff,  giving  to  it  every  reasonable 
inference  that  would  support  his  claim  to 
recover  damages,  leads  us  to  the  conclusion 
that  the  question  of  his  negligence,  under 
well-settled  principles  of  law,  was  not  even 
issuable,  and  the  judge  properly  awarded  a 
nonsuit. 

Judgment  affirmed. 


(10  Go.  App.  190) 
HENDERSON  v.  DB  MBDIOIS.  (No.  3,284.) 
(Court  of  Appeals  of  Georgia.    Dec.  19,  1911.) 

(SyUabuM  hy  the  Court.) 

POSSESSOBT  WaBBANT  (§  4*)— JXJDGMEWT— BV- 
IDENCB. 

^  The  possession  of  the  personal  property  de- 
scribed in  the  possessory  warrant  was  not  ac- 
quired by  the  defendant  by  any  of  the  modes 
set  forth  in  section  5371  of  the  Civil  Code  of 
1910,  and  a  judgment  in  favor  of  the  plaintiff 
was  for  that  reason  unauthorized,  and,  on  cer- 
tiorari, the  court  properly  set  it  aside  and  ren- 
dered final  judgment  in  favor  of  the  defendant. 
Dennard  ft  Co.  v.  Butler,  2  Ga.  App.  198,  68 
S.  E.  297;  Brown  v.  Todd,  124  Ga.  939,  53 
S.  B.  678. 

[Ed.  Note.— For  other  cases,  see  Possessory 
Warrant,  Dec.  Dig.  (  4.*] 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  J.  A.  Henderson  against  O.  P. 
De  Medids.  Judgment  for  plaintiff  was  set 
aside  on  certiorari,  and  he  brings  error.  Af- 
firmed. 

B.  B.  McCowen,  for  plaintiff  in  error. 
Pierce  Bros.,  for  defendant  in  error. 

BlUL,  C.  J.    Judgment  affirmed. 


(10  Oa.  App.  214) 
WHIPPLE  V.  STATE.    (No.  3,787.) 
(CV>urt  of  Appeals  of  Georgia.    Dec.  19,  1911.) 

(SyUahus  hy  the  Court.) 

1.  Criminal  Law  (§  252*)-- Trial  —  Amicnd« 
MENT  TO  Accusation— waiver  op  Objec- 
tions. 

On  the  trial  of  an  accusation  in  a  city 
court,  the  solicitor,  after  the  accused  had  been 
arraigned  and  the  jury  stricken  and  sworn,  but 
before  any  evidence  was  introduced,  made  a 
formal  amendment  to  the  accusation,  which  was 
not  then  objected  to  by  the  accused.  Subse- 
quently, when  testimony  was  offered  to  prove 
the  truth  of  the  amendment,  the  accused  ob> 
jected  to  the  evidence,  and  then  made  an  oral 
demurrer  to  the  amendment  to  the  accusation. 
Beldj  the  objection  to  the  amendment  came  too 
late.  If  good  at  all,  the  objection  should  have 
been  interposed  when  the  amendment  was  offer- 
ed, and  not  delayed  until  after  testimony  had 
been  offered  in  support  of  the  allegation  cov- 
ered by  the  amendment.  The  delay  in  making 
the  objection  to  the  amendment  operated  as  a 
waiver  thereof. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  252.*! 

2.  Rulings  on  Evidenob. 

The  objections  made  to  rulings  on  the  ad- 
missibility of  evidence  are  without  merit.  No 
error  of  law  appears,  and  the  verdict  is  fully 
supported  by  the  evidence. 

Error  from  City  Ck>urt  of  Dublin;  K.  J. 
Hawkins,  Judge. 

Arthur  Whipple  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

R.  Earl  Camp,  for  plaintiff  in  error.  Geo. 
B.  Davis,  Sol.,  for  the  State. 

HILL,  O.  J.    Judgment  affirmed. 
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UO  Gflu  App.  169) 

AU/BN  T.  WINDHAM.    (No.  8,239.) 
(Coort  of  Appeals  of  Georgia.    Dec.  19,  1911.) 

(SyllahuB  by  the  OourtJ 

BxBcunoN  (S  168*)— Affidavit  of  Illboau- 
TY— Dismissal. 
An  affidavit  of  illegality  was  filed  to  the 
levy  of  an  execution  issued  on  a  judgment  ren- 
dered on  a  bond  for  the  dissolution  of  a  gar- 
nishment, on  the  alleged  ground  that  the  sum- 
mons of  garnishment  was  issued  by  the^  clerk 
of  the  superior  court,  who  was  not  authorized  to 
issue  summons  of  garnishment  The  recitals 
contained  in  the  bill  of  exceptions  show  that 
the  affidavit  for  gamiiliment  was  made  before 
a  justice  of  the  peace,  and  the  summons  of  gar- 
nishment was  duly  issued  by  him,  and  the  gar- 
nishment proceedizigs  were  In  all  respects  reg- 
ular, and  these  admissions  in  the  bill  of  ex- 
ceptions are  corroborated  by  the  record  of  the 
garnishment  proceedings  specified  as  a  part  of 
the  record  and  transmitted  to  this  court.    The 

iadgment  dismissing  the  affidavit  of  illegality 
■  affirmed. 

[Bd.  Note.-^For  other  cases,  see  Bxecntion, 
Dec.  Dig.  I  168.*] 

Brror  from  City  Court  of  Ashbum;  R.  L. 
Tipton,  Judge. 

Affidavit  of  illegality  by  J.  H.  Allen  against 
Rebecca  Windham.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

J.  J.  Story  and  W.  A.  Hawkins,  for  plain- 
tiff In  error.  Jas.  H.  Pate,  for  defendant  In 
error. 

HILL,  O.  J.    Judgment  affirmed. 

(10  Ga.  App.  208) 

HORNB  T.  MAYOR  OF  CITY  OF  MACON. 

(No.  8,503.) 

(Court  of  Appeals  of  Georgia.    Dec.  19,  1011.) 

(8yUabu9  ly  iM  Court,) 

LocKBB  Club. 

The  evidence  authorized  the  inference  that 
the  defendant  was  managing  and  operating  for 
profit  a  "blind  tiger,"  under  the  guise  of  a  so- 
called  locker  club,  and  in  connection  therewith 
kept  on  hand  intoxicating  liquors  for  the  pur- 
pose of  illegal  sale,  in  violation  of  the  ordi- 
nance of  the  city  of  Macon. 

Brror  from  Superior  C^urt,  Bibb  County; 
W.  H.  Felton,  Judge. 

J.  W.  Home,  Jr.,  was  convicted  of  violat- 
ing an  ordinance  of  the  City  of  Macon,  and 
brings  error.     Affirmed. 

Jesse  Harris,  for  plaintiff  In  error.  A. 
W.  Lane,  for  defendant  in  error. 

RUSSBLL,  J.    Judgment  affirmed. 


(10  (9e.  App.  218) 

McGINTT  V.  STATE.    (No.  3,836.) 
(Court  of  Appeals  of  Georgia.    Dec.  19,  1911.) 

(8ynahu%  hy  the  CouriJ 

Review  on  Appeai*. 
No  error  appears. 

Brror  from  City  Court  of  Macon;    Robt 
Hodges,  Judge. 


John  McGlnty  was  convicted  of  crime^  and 
brings  error.    Affirmed. 

John  P.  Ross,  for  plaintiff  In  error.  Wal- 
ter J.  Grace,  SoL  Gen.,  for  tbe  State. 

POWBLL,  J.  This  is  a  liquor  case,  with 
conviction  on  the  count  charging  the  keying 
on  hand  of  liquors  at  defendant's  place  of  busi- 
ness. While  there  are  a  number  of  assign- 
ments of  error,  all  of  them,  so  far  as  ma- 
terial, are  directly  controlled  adversely  to 
the  plaintiff  in  error  by  the  decisions  of  this 
court — most  of  them  so  very  recent  as  that 
it  would  result  in  mere  idle  Judicial  tautol- 
ogy for  us  to  enter  into  an  elaboration  of 
the  points  here  presented* 

Jud^^ent  affirmed. 


(10  G«.  App.  191) 

HAZZARD  V.  MAYOR,  ETC.,  OP  CITY  OP 
SAVANNAH.    (No.  8,331.) 

(Court  of  Appeals  of  Georgia.    D^c.  19,  1911.) 

(8yUahu9  hy  ike  Court.) 

Justices  of  the  Peace  (|  209*>— Cebtiobabi 

—Judgment. 

Even  if  the  evidence  was  insufficient  to  au- 
thorize the  Verdict  rendered  by  the  justice  of 
the  peace,  the  judge  of  the  superior  court  erred 
in  rendering  final  judgment  in  favor  of  the  de- 
fendant. In  sustaining  the  certiorari,  he  should 
have  ordered  a  new  trial,  for  the  plaintiff  might 
be  able  to  snpply  any  deficiency  of  evidence  on 
another  trial.  The  judgment  is  therefore  af- 
firmed, with  direction  that  it  operate  to  order 
a  new  trial  in  the  justice  court. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §§  818-828;  Dec  Dig.  | 
209.*] 

Error  from  Superior  Court,  Chatham 
County;  W.  G.  CJharlton,  Judge. 

Action  by  Abraham  Hazzard  against  the 
Mayor,  etc.,  of  the  City  of  Savannah.  Ftom 
a  judgment  of  the  superior  court  sustaining 
a  certiorari,  and  rendering  a  judgment  for 
defendant,  plaintiff  brings  error.  Affirmed, 
with  directions. 

Twiggs  Sc  Gazan,  for  plaintiff  in  error. 
Sam*l  B.  Adams  and  H.  E.  Wilson,  for  de- 
fendant in  error. 

RUSSELL^  J.  Judgment  affirmed,  with 
directions. 


(10  Ga.  App.  isi) 
CHANDLER  ▼.  ATLANTIC  COAST  LIND 

R.  CO.  et  al. 

ATLANTIC  COAST  LINE  R.  CO.  et  aL  ▼. 

CHANDLER. 
(Nos.  3,345  and  3,346.) 

(Coart  of  Appeals  of  Georgia.    Dec.  19,  1911.) 

(Byllalut  hy  tho  Court,) 

Obligation  of  Contbacts. 

The  constitutional  questions  raised  by  the 
record  in  this  case  were  certified  to  the  Su- 
preme Court  for  instruction,  and  the  decision 
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of  that  coart  thereon,  rendered  Augnst  15,  1911 

8>rashington  v.  Atlantic  Coast  Line  R.  Co.,  136 
a.  638,  71  &  E.  1066),  is  controlling,  and 
reqoires  a  reversal  of  the  main  bill  of  excep- 
tions. The  judgment  on  the  cross-hill  of  ex- 
ceptions is  affirmed,  as  the  special  demurrer 
was  without  merit 

Brror  from  City  Court  of  Waycross;  W. 
O.  lAnkford,  Judge. 

Action  by  A  S.  Chandler  against  the  At- 
lantic Coast  Line  Railroad  Company  and 
others.  Judgment  for  defendants,  and  plain- 
tUf  brings  error.  Case  certified  to  the  Su- 
preme Court  Questions  answered  (136  6a. 
638,  71  S.  B.  1066),  and  Judgment  reversed 
on  main  bill  of  exceptions,  and  affirmed  on 
cross-bill  of  exceptions. 

Crawley  A  Crawley,  R.  L.  Bemer,  and  Jno. 
8.  Walker,  for  plaintiff  In  error.  Bennet 
Twitty  &  Reese  and  Wilson,  Bennett  &  Lamb- 
din,  for  defendants  in  error. 

HILL,  C.  J.  Judgment  reversed  on  main 
bill  of  exceptions;  aflOrmed  on  cross-bill  of 
exceptions. 


(10  Ga.  Apjp.  198) 

MOORB  T.  MAY.  (No.  3,889.) 
(Court  of  Appeals  of  Georgia.    Dec.  19,  1911.) 

(8yUahu9  hy  ih9  Court,) 
Bboksbs  (S  46*)  —  CoHifissioivs  —  Sale  bt 

OWNSB— EVIDENCB. 

An  owner  of  real  estate,  by  employing  an 
agent  to  effect  the  sale  thereof  under  a  writ- 
ten contract  under  seal,  does  not  preclude  him- 
self from  selling  it,  provided  be  makes  the  sale 
in  the  utmost  good  faith,  without  any  purpose 
to  defraud  the  agent  of  his  right  to  commis- 
sions under  the  contract.  The  fact  that  the 
contract  provides  that  the  agency  created  there- 
by is  irrevocable  for  the  term  of  three  months 
is  not  of  itself  sufficient  to  prevent  the  owner 
from  himself  selling  the  property  within  that 
time,  if  be  does  so*  as  above  stated,  in  the  ut- 
most good  faith,  to  a  person  with  whom  the 
agent  has  had  no  prior  negotiations  relating 
to  the  sale  or  purchase  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  S  46.*] 

Error  from  C3ity  Ck>urt  of  Nashville;  W. 
D.  Buie,  Judge. 

Action  by  J.  W.  Moore  against  C.  D.  May. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Hendricks  &  Christian,  for  plaintiff  in  er- 
ror. J.  P.  Knight  and  W.  G.  Harrison,  for 
defendant  in  error. 


HILL^  0.  J.  The  sole  question  in  this  case 
arises  on  the  following  contract:  "Georgia, 
Berrien  County.  Know  all  men  by  these 
presents,  that  I  have  this  day  appointed  J. 
W.  Moore  my  agent  to  negotiate  the  sale  of 
the  following  lands  [described].  I  obligate 
myself  to  make  warranty  deeds  to  said  lands 
to  any  party  named  by  my  said  agent  upon 


the  payment  of  $700,  payments  to  be  made  as 
follows:  $100  cash;  balance  $100  quarterly 
at  8  per  cent  interest  from  date.  And  I  al- 
low my  said  agent  $100  as  a  remuneration 
for  his  services  and  expense  in  getting  pur- 
chaser— all  amounts  he  or  they,  the  said 
agent,  may  contract  for  over  and  above  the 
sum  of  $700.  This  agency  is  created  for  the 
term  of  three  months,  and  is  Irrevocable. 
Witness  my  hand  and  seal  this  the  4th  day 
of  AprU,  1010.    [Signed]    C.  D.  May.    [Seal.]" 

Moore  brought  suit  against  May  to  recover 
his  commission  as  real  estate  broker  under 
the  terms  of  this  contract  He  alleges  that 
he  found  and  obtained  a  purchaser  for  the 
lands  described  in  the  contract,  who  was 
willing,  able  to  buy,  and  desirous  to  purchase 
said  lands  upon  the  terms  and  conditions  set 
forth  in  the  contract,  and  that  the  defendant 
was  requested  to  execute  a  deed  to  the  pur- 
chaser named,  and  he  (plaintiff)  tendered  to 
the  defendant  the  net  purchase  price  for 
which  the  defendant  had  agreed  to  sell  the 
described  real  estate,  within  the  time  desig- 
nated by  the  contract;  that  the  defendant 
refused  to  execute  a  deed  to  the  purchaser, 
and  refused  to  pay  plaintiff  his  commission. 
He  further  alleges  that  the  defendant,  after 
making  this  contract  and  within  three 
months  from  the  making  of  the  same,  him- 
self sold  the  described  lands  "to  another 
party  other  than  petitioner  or  any  party 
named  by  him."  The  trial  judge  sustained 
a  general  demurrer,  and '  dismissed  the  peti- 
tion, and  this  Judgment  is  here  for  review. 

Section  8587  of  the  Civil  Code  of  1910,  cbn- 
tains  the  following  language:  "The  fact  that 
property  is  placed  in  the  hands  of  a  broker 
to  sell  does  not  prevent  the  owner  from  sell- 
ing, unless  otherwise  agreed.*'  It  is  insist- 
ed by  plaintiff  in  error  that  the  contract  was 
in  terms  exclusive  and  was  substantially  an 
agreement  that  the  owner  of  the  property 
who  made  the  contract  relinquished  absolute- 
ly to  the  real  estate  broker  for  the  term  of 
three  months  his  right  to  sell  the  real  es- 
tate. In  support  of  this  contention  this 
clause  in  the  contract  is  relied  upon:  'This 
agency  is  created  for  the  term  of  three 
months,  and  is  Irrevocable.*'  It  is  said  that 
the  word  ^^irrevocable"  is  equivalent  in  mean- 
ing to  the  word  "exclusive,"  and  that  the  in- 
tention of  the  maker  of  the  contract  in  the 
use  of  this  word  was  to  give  to  the  agent  or 
real  estate  broker  for  the  three  months  the 
sole  right  to  sell  the  real  estate;  that  neither 
the  owner  of  the  real  estate  nor  any  other 
agent  had  the  right  during  the  three  months 
to  make  a  sale  of  the  real  estate  that  would 
prevent  the  broker  from  recovering  his  com- 
mission. 

We  do  not  agree  with  this  construction  of 
the  language  of  the  contract  The  word  "ir- 
revocable" simply  means  that  the  agent 
would  have  the  three  months  in  which  to 
make  the  sale  on  the  terms  stipulated,  and 
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that  dnrlng  three  months  the  agency  was 
not  revocable  by  the  maker  of  the  contract, 
and  possibly  that  during  the  three  months 
no  other  agent  or  real  estate  broker  would 
have  the  right  to  sell  the  real  estate  describ- 
ed In  the  contract  We  do  not  think  that  the 
language  relied  upon  is  sufficient  to  consti- 
tute an  agreement  by  the  owner  surrender- 
ing his  right  to  sell  his  property  himself. 
The  statute  gave  him  this  right,  notwith- 
standing the  contract,  unless  by  the  con- 
tract it  was  otherwise  agreed.  And  the  mere 
stipulation  that  the  contract  of  agency  was 
irrevocable  was  not  sufficient  to  prevent  the 
owner  from  the  exercise  of  his  right  as  own- 
er, unless  clearly  expressed  to  the  contrary, 
to  make  a  personal  sale  of  his  property.  In 
the  case  of  Kidman  v.  Howard,  18*  S.  D.  161, 
99  N.  W.  1104,  it  was  held  that  the  contract 
conferring  agency  to  sell  real  estate,  which 
contained  the  clause  that  the  agency  was  to 
exist  until  the  property  therein  described 
was  sold  by  the  agent,  did  not  exclude  the 
right  of  the  owner  of  the  real  estate  person- 
ally to  make  a  sale  of  the  property;  and  it 
has  been  frequently  held  that  the  owner  of 
real  estate,  by  employing  a  real  estate  agent 
or  broker  to  effect  the  sale  of  property,  does 
not  preclude  himself  from  employing  other 
agents  for  the  same  purpose,  or  from  effect- 
ing a  sale  himself,  provided  that  in  making 
the  sale  himself  he  acts  in  good  faith;  *'good 
faith'*  meaning  that  the  owner  would  not  be 
allowed,  after  making  a  contract  with  a  real 
estate  broker,  to  avail  himself  of  the  bro; 
ker's  services,  where  the  broker  had  procured 
a  purchaser,  and  to  effect  the  sale  himself, 
thereby  depriving  the  broker  of  his  commis- 
sion. The  agent  is  entitled  to  his  commis- 
sion ''when,  during  the  agency,  he  finds  a 
purchaser  ready,  able,  and  willing  to  buy, 
and  who  actually  offers  to  buy  on  the  terms 
stipulated  by  the  owner.'*  Civil  Code  (1910), 
S  3587.  But  if,  before  the  broker  finds  a 
purchaser,  the  owner  himself  sells  the  prop- 
erty to  a  person  with  whom  the  broker  has 
had  no  negotiations  relating  to  the  property, 
and  the  broker  has  had  nothing  to  do  with 
procuring  the  purchaser  to  whom  the  owner 
has  sold,  and  the  owner  has  acted  entirely 
in  good  faith,  and  not  endeavored  in  any 
manner  to  defraud  the  broker  in  reference 
to  the  contract,  the  agent  would  not  be  en- 
titled to  his  commission.  Gresham  y.  Con- 
nally,  114  Ga.  906,  41  S.  K  42;  Mechem  on 
Agency,  §  967. 

In  this  case  there  is  no  allegation  of  bad 
faith  by  the  owner  of  the  property  in  con- 
nection with  the  sale.  On  the  contrary,  it 
is  alleged  that  the  owner  sold  the  property 
to  another  party,  and  not  to  the  party  found 
or  named  by  the  broker.  We  therefore  con- 
clude that  the  judgment  of  the  lower  court 
must  be  affirmed. 

Judgment  affirmed. 


(10  Qa.  App.  169) 
liOUISVILLE  &N,R.  CO.  et  aL  v.  HUDSON. 

(No.  3,246.) 

(Coart  of  Appeals  of  Georgia.    Dec  19,  1911.) 

(Syllabus  by  the  Court,) 

1.  Master  and  Servant  ((  202*>— Liabilitt 
— ToBTS  OF  Employ^. 

A  railroad  company  is  not  liable  In  damag- 
es for  a  homicide  committed  by  an  employ^, 
where  the  homicide  was  not  committed  in  the 
prosecution  of  the  business  of  the  railroad  and 
within  the  scope  of  his  employment,  but  was 
his  personal  act  in  resenting  a  real  or  fancied 
insult. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  535-537;  Dec  Dig.  S 
202.*] 

2.  Master  and  Servant  (S  272*)~LiiABiLiTT 
—Torts  of  Employ^— Evidence. 

Where  the  act  of  the  employ^  in  commit- 
ting the  homicide  was  one  for  which  the  mas- 
ter was  not  responsible,  because  it  was  an  in- 
dividual personal  act  of  the  emoloy^,  not  within 
the  scppe  of  his  employment,  tne  fact  ^at  the 
employe  was  of  high  and  ungovernable  temper 
and  habitually  carried  a  pistol,  would  be  wholly 
immaterial  and  irrelevant  The  test  for  deter- 
mining a  master's  liability  for  an  act  of  the 
servant  is  not  the  servant  s  bad  disposition  or 
vicious  habits,  but  whether  the  act  was  within 
the  scope  of  his  employment  and  was  connected 
with  the  prosecution  oi  the  master's  business. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  272.*] 

(Additional  SyUabus  by  Editorial  Staff.) 

3.  Corporations  (|  488*)- "Person." 

A  corporation  is  a  *'person,"  within  the 
meaning  of  Civ.  Code  1910,  §  4413,  relating  to 
the  liability  of  the  master  for  the  torts  of  the 
servant. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  |  1899;   Dec  Dig.  §  488.* 

For  other  definitions,  see  Words  and  Phrases. 
voL  6,  pp.  5322-5335;    vol.  8,  p.  7752.] 

Error  from  City  Court  of  Richmond  Coon- 
ty;   Wm-  F.  Eve,  Judge. 

Action  by  Pearl  Hudson  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Hudson  was  a  night  yard  conductor  of 
the  Charleston  &  Western  Carolina  Rail- 
way Company,  whose  duty  it  was,  among 
others,  to  receive  cars  delivered  by  a  con- 
necting carrier  to  the  railroad.  Jackson 
was  a  night  engineer,  employed  by  the  de- 
fendant railroad  companies,  to  wit,  the 
Louisville  &  Nashville  Railroad  Company 
and  the  Atlantic  Coast  Line  Railroad  Com- 
pany, as  lessees,  and  it  was  his  duty  among 
others,  to  deliver  the  cars  of  his  employer 
to  the  Charleston  &  Western  Carolina  Rail- 
way Company.  On  November  1,  1909,  at 
night,  Jackson,  in  the  discharge  of  his  du- 
ties, delivered  23  cars  to  the  last-named  com- 
pany in  its  yards  In  Richmond  county.  When 
Jackson  and  his  crew  reached  the  yards  for 
the  purpose  of  making  a  delivery  of  these 
cars,  he  asked  Hudson  where  he  wanted  the 
cars  placed,  and  Hudson  replied,  "On  track 
No.   1."     When  Jackson  called  the  swltch- 
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man  on  tbat  track,  Hudson  signaled  Jack- 
son to  stop,  whereupon  the  conductor  who 
was  with  Jackson  and  his  crew  signaled 
Jackson  to  go  ahead,  and  Jackson  endeavor- 
ed to  move  the  line  of  cars.  He  could  not 
move  them,  and,  seeing  that  he  could  not 
do  so,  requested  his  fireman  to  get  down 
and  help  him  find  out  the  trouble,  and  both 
Jackson  and  his  fireman  got  down  off  of  the 
engine,  and  began  to  Inspect  and  examine 
the  cars  for  the  purpose  of  finding  out  the 
trouble.  They  claimed  that  the  air  was 
"cut  out,*'  and  Jackson  accused  Hudson  of 
cutting  it  out  Hudson  replied  that  he 
knew  nothing  of  it,  and  that,  if  Jackson 
said  that  he  did  it,  he  lied.  Immediately 
Jackson  Jumped  on  his  engine,  got  a  re- 
▼olver  out  of  his  box,  and  wrongfully,  will- 
fully, and  unlawfully  shot  Hudson,  killing 
him  almost  Instantly. 

Suit  was  brought  to  recover  for  this  hom- 
icide, on  two  grounds:  (1)  That  Jackson  in 
committing  the  homicide  was  acting  within 
the  scope  of  his  duty  as  the  agent  of  his 
employer,  the  railway  company,  and  that  the 
act  was  committed  by  him  while  he  was  in 
the  actual  performance  of  and  in  connection 
with  the  discharge  of  his  duties  as  such 
employ^  and  therefore  that  the  railway  com- 
panies were  responsible  for  this  tort  of 
their  agent;  and  (2)  that  Jackson  was  an 
unfit  and  improper  person  to  act  as  an  en- 
gineer; that  he  habitually  carried  a  pistol 
while  on  duty,  had  an  ungovernable  tem- 
per, and  was  an  incompetent  man  to  dis- 
charge the  work  of  an  engineer,  was  a  dan- 
gerous man,  who  was  apt  to  use  his  pistol 
without  provocation  or  justification,  and 
did  use  it  many  times  while  in  the  employ 
of  the  defendants,  and  these  facts  were  ful- 
ly known  to  the  defendant  railway  compa- 
nies, who,  notwithstanding,  employed  him 
and  continued  to  keep  him  in  their  employ* 
ment.  A  general  demurrer  filed  to  the  peti- 
tion was  overruled,  and  the  case  came  to 
this  court  on  exception  to  that  Judgment 

Jas.  B.  A  Bryan  Gumming  and  J.  M. 
Hull,  Jr.,  for  plaintiff  in  error.  A.  L^  Frank- 
lin, for  defendant  in  error. 

HILL,  O.  J.  (after  stating  the  facts  as 
above).  The  courts  generally  have  found 
some  difficulty  in  holding  the  master  liable 
for  a  homicide  intentionally  committed  by 
his  servant,  in  the  absence  of  any  express 
command  on  the  part  of  the  master,  and  the 
majority  of  adjudications  seem  to  favor  the 
theory  that  in  the  absence  of  express  au- 
thority the  master  is  not  liable  in  damages 
for  the  deliberate,  intentional,  and  willful 
homicide  committed  by  his  servant  1  Thomp. 
Neg.  S  571.  But  whatever  may  be  the  ad- 
judications in  other  Jurisdictions  on  this  sub- 
ject it  is  settled  by  the  statute  law  of  this 
state  that  the  master  would  be  liable  where 
the  homicide  was  committed  by  the  servant 
in  the  prosecution  and  within  the  scope  of 


the  master's  business,  whether  it  was  actu- 
ally committed  by  the  command  of  the  mas- 
ter, or  was  the  result  of  negligence  on  the 
part  of  the  servant  or  his  voluntary  act 

[3]  Civil  Code,  §  4413,  provides  that  "every 
person  shall  be  liable  for  torts  committed 
by  his  servants  by  command,  or  in  the  prose- 
cution or  within  the  scope  of  his  business, 
whether  the  same  be  by  negligence,  or  vol- 
untary." And  section  2780  declares  that  "a 
railroad  company  shall  be  liable  •  •  • 
for  damage  done  by  any  person  in  the  em- 
ployment or  service  of  such  company,  un- 
less the  company  shall  make  it  appear  that 
their  agents  were  in  the  exercise  of  reason- 
able care  and  diligence,  the  presumption  in 
all  cases  being  against  the  company."  A 
corporation,  under  the  law,  is  a  **person," 
in  the  meaning  of  the  first  section  quoted, 
and  the  terms  of  the  section  apply  to  cor- 
porations as  well  as  to  natural  persons,  and 
the  principle  of  law  there  announced  is  well 
settled  by  the  adjudications  of  the  courts. 
The  difficulty  is  in  the  application  of  the 
general  principle  of  law  to  the  particular 
facts.  In  the  great  multitude  of  decisions 
made  by  the  courts,  applying  the  facts  of 
the  cases  to  the  principle  of  law  Just  an- 
nounced, there  is  found  much  diversity  of 
opinion  and  room  for  doubt;  and,  after  all, 
the  solution  of  the  question  is  to  be  deter- 
mined largely  by  the  facts  of  each  particu- 
lar case,  aided  by  the  very  best  'Judgment  of 
the  court  in  making  the  application,  (tf  the 
principle  to  those  tacts. 

The  master  is  not  an  Insurer  against 
wrongs  perpetrated  by  his  servants.  It 
would  be  unjust  to  hold  him  responsible  for 
these  wrongs,  unless  they  were  done  by  his 
servant  while  he  was  In  the  performance  of 
his  master's  business  and  was  acting  within 
the  scope  of  his  employment  The  rule  of 
liability  in  the  case  is  based  upon  the  old 
maxim,  "Qui  faclt  per  alium,  facit  per  se." 
and  if  the  servant,  instead  of  doing  that 
which  he  is  employed  to  do,  does  something 
which  he  is  not  employed  to  do  at  all,  and 
the  act  is  not  properly  within  the  scope  of 
his  employment  it  cannot  be  said  that  the 
master  does  the  act  by  his  servant  Mr. 
Thompson,  in  his  work  on  Negligence  (sec- 
tion 626),  lays  down  the  test  by  which  to 
determine  whether  a  servant  acts  within  the 
scope  of  his  employment  '*The  test  is  not 
that  the  act  of  the  servant  was  done  during 
the  existence  of  the  employment  that  is  to 
say,  during  the  time  covered  by  the  em- 
ployment, but  whether  it  was  done  in  the 
prosecution  of  the  master's  business;  wheth- 
er the  servant  was  at  that  time  engaged  in 
serving  his  master,  for,  if  the  servant  steps 
aside  from  his  master's  business  for  however 
short  a  time,  to  do  an  act  not  connected  with 
such  business,  the  relation  of  master  and 
servant  is  for  the  time  suspended,  and  the 
servant  alone  is  responsible  for  his  act  com- 
mitted by  him  during  this  period."    In  the 
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case  of  SaTAnnali  Electric  Company  t.  Hodg- 
es, 6  Ga.  App.  470,  65  S.  E.  322,  Jndge  Rus- 
sell, speaking  for  this  court,  quoted  approv- 
ingly the  foregoing  test  of  liability  of  the 
master  for  the  servant's  act,  and  held  that 
"If  the  servant  steps  aside  from  his  master's 
business,  for  however  short  a  time,  to  do  an 
act  entirely  disconnected  from  It,  and  Injury 
results  to  another  from  such  Independent 
voluntary  act,  the  servant  may  be  liable,  but 
the  master  is  not  liable." 

[11  The  decision  of  this  court  In  the  case 
Just  dted  would  seem  to  control  the  case 
now  under  adjudication,  for  the  facts  of 
the  two  cases  are  not  so  different  as  to  afford 
substantial  room  for  any  different  applica- 
tion of  the  rule  of  law.  The  question  here 
to  be  decided,  under  this  rule  of  law,  is 
whether  the  killing  of  Hudson  by  Jackson 
was  done  by  Jackson  in  the  prosecution  or 
furtherance  of  his  employer's  business,  or 
whether  In  the  killing  Jackson  turned  aside 
from  his  master's  business  and  committed 
an  act  wholly  disconnected  therefrom,  and 
for  the  consequences  of  which  he,  and  not  his 
master,  would  be  liable.  While  repeated  ad- 
judications in  analogous  cases  leave  the  solu- 
tion of  this  question  not  entirely  free  from 
doubt,  still  It  seems  to  us,  restricting  our 
view  to  the  facts  of  this  transaction,  and 
not  looking  beyond,  or  permitting  ourselves 
to  become  perplexed  in  the  maze  of  contra- 
dictory rulings,  that  we  should  adopt,  as  the 
most  reasonable  conclusion,  the  view  that 
when  Jackson  committed  this  homicide  he 
had  turned  aside  for  that  purpose  from  his 
master's  business  and  was  engaged  in  his 
own  personal  matter.  Jackson  made,  against 
Hudson,  an  implied  accusation  of  Improper 
conduct  Hudson  resented  this  accusation  by 
in  effect  denouncing  Jackson  as  a  liar,  and 
Jackson  immediately  ran  to  his  box  on  the 
engine,  secured  his  pistol,  and  instantly  shot 
and  killed  Hudson.  He  shot  Hudson,  because 
Hudson  called  him  a  liar.  It  was  to  resent 
what  he  deemed  a  personal  Insult.  He  did 
not  shoot  and  kill  Hudson  because  in  his 
opinion  Hudson  had  been  guilty  of  cutting 
off  the  air  brakes  and  thus  interrupting  him 
in  the  proper  discharge  of  his  official  work; 
and,  even  if  he  had  done  this,  it  is  not  clear 
that  the  master  would  have  been  liable.  But 
the  killing  was  due  solely  to  an  insulting 
epithet  used  by  Hudson.  Jackson  was  act- 
ing for  his  master  in  delivering  the  cars  to 
the  Charleston  &  Western  Carolina  Railway 
Company,  and  if  Hudson  had  Interfered  with 
this  work,  and  Jackson  had  resented  such 
interference,  and  made  an  assault  and  bat^ 
tery,  or  killed  Hudson  for  such  Interference, 
it  might  be  claimed  that  the  tort  was  com- 
mitted by  Jackson  in  connection  with  his 
master's  business;  but  it  cannot  be  doubted 
that  the  killing  of  Hudson  was  due  solely  to 
the  insulting  epithet,  and  that  but  for  It  the 
homicide  would  not  have  occurred.  If  the 
truth  of  this  proposition  is  not  sufficiently 
apparent  from  the  mere  statement  of  the 


facts,  we  are  sure  it  cannot  be  rendered  any 
more  manifest  by  argument,  or  by  citation 
of  authority.  We  therefore  do  not  deem  it 
profitable  to  extend  the  discussion  on  this 
point  See  Henderson  v.  Dade  Co.,  100  Ga. 
568,  28  S.  E.  251,  40  L.  R.  A.  95. 

The  cases  relied  upon  by  counsel  for  de- 
fendant in  error  (Savannah  Electric  Co.  v. 
Wheeler,  128  Ga.  550,  58  S.  E.  38,  10  L.  R. 
A.  [N.  S.]  1176,  and  Mason  v.  Nashville^ 
Chattanooga,  A  St  Louis  Ry.  Co.,  135  Ga. 
741,  70  S.  E.  225,  88  U  R.  A.  [N.  8.1  280) 
are  distinguishable  by  the  facta*  firom  the 
present  case.  Both  of  these  were  cases  of 
passengers  where  the  rule  of  extraordinary 
diligence  applies,  and  the  master  is  under  a 
duty  through  his  agents  of  personally  pro- 
tecting the  passenger  from  any  insult,  either 
by  one  of  his  own  employ^  or  by  third  per- 
sons. In  the  Wheeler  Case  the  conductor 
drew  a  pistol  and  fired  at  a  passenger,  miss- 
ing the  passenger  and  killing  an  innocent 
woman  passing  on  a  public  street  through 
which  the  car  was  running,  because  the  pas- 
senger had  asked  ,the  conductor  for  his 
change.  The  Supreme  Court  held  that  this 
tort  of  the  conductor  was  within  the  scope 
of  his  business  in  collecting  fares.  The  Ma- 
son Case  was  where  the  passenger  was  drunk 
and  disorderly,  and  used  foul  and  abusive 
language  to  the  conductor,  which  brought  on 
a  difficulty,  and  the  conductor  was  in  the 
discharge  of  his  duty  In  attempting  to  eject 
the  disorderly  passenger.  The  case  was  de- 
cided in  favor  of  the  company  by  the  lowe^ 
court,  and  the  Supreme  Court  granted  a  new 
trial  on  a  ground  not  Involvihg  the  question 
in  the  present  record.  Mr.  Justice  Lumpkin, 
in  the  opinion  in  the  Mason  Case,  reviews 
many  previous  decisions  of  the  Supreme 
Court  relating  to  the  liability  of  railroad 
companies  for  the  conduct  of  their  employes, 
and  modifies  to  some  extent  the  rulings  pre- 
viously made.  But  there  is  nothing  in  the 
opinion  in  support  of  the  proposition  that 
the  master  in  the  present  case  was  liable  for 
the  act  of  the  engineer  in  killing  the  dece- 
dent 

[2]  If  the  act  of  the  engineer  in  the  pres- 
ent case  was,  as  we  have  held,  his  personal 
act,  and  not  one  for  which  the  master  was 
responsible,  it  would  be  wholly  immaterial, 
on  the  question  of  the  master's  liability, 
whether  the  servant  was  of  ungovernable 
temper,  or  habitually  carried  a  pistol  while 
on  duty.  If  the  master  was  liable  because 
the  act  was  performed  by  the.  servant  with- 
in the  scope  of  his  employment,  the  employe's 
temper,  or  unfitness,  or  the  fact  that  he  car- 
ried a  pistol  with  the  master's  knowledge, 
might  be  circumstances  to  be  considered  on 
the  question  of  exemplary  or  punitive  dam- 
ages;  but  these  facts  of  themselves  cannot 
make  the  master  liable  for  an  act  done  by 
his  servant  outside  the  scope  of  his  employ* 
ment  and  for  which  the  master  is  not  other- 
wise responsible.  In  other  words,  we  do  not 
think  that  the  fitness,  or  the  temperament  or 
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disposltioii,  of  tbe  employ^,  or  bis  private 
habits,  are  material  facts  to  be  considered, 
except  on  tb'e  question  of  aggravation,  where 
the  master  is  otherwise  liable  for  the  act 
of  the  servant. 

For  the  foregoing  reasons,  we  thhik  the 
demurrer  to  the  petition  should  have  been 
sustained  by  the  lower  court 

Judgment  reversed. 

(10  Ga.  App.  212) 

SHARPS  V.  STATE.     (No.  8,583.) 
(Court  of  Appeals  of  Georgia.    Dec  19,  1911.) 

(SfllabuM  hy  the  OourtJ 

GknoRAL  Law  d  1023*)— Final  Jttdomsnt— 
BxoHT  TO  Appeal. 

An  order  refusing  to  allow  a  demand  for 
trial  in  a  criminal  case  to  be  spread  upon  the 
minutes  of  the  court  is  not  such  a  final  judg- 
ment as  win  support  a  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Gent  Dig.  H  2583-2598;  Dec  Dig.  f 
1023.*! 

Error  from  City  Ck>urt  of  Reidsville ;  E.  O. 
Collins,  Judge. 

S.  X.  Sharpe  was  indicted  for  misdemeanor. 
From  an  order  refusing  a  demand  for  trial 
at  the  second  term  after  indictment  found, 
he  brings  error.    Affirmed. 

»H.  H.  Elders,  for  plaintiff  in  error.  Bobt 
BL  De  Loach,  Sol.,  for  the  State. 

RUSSELL^  J.  The  defendant,  under  In- 
dictment for  a  misdemeanor,  made  a  demand 
for  trial  at  the  second  term  after  the  Indict- 
ment was  found.  The  Judge  refused  to  al- 
low the  demand,  and  from  the  order  re- 
fusing to  allow  the  demand,  the  defendant 
sued  out  a  bill  of  exceptions. 

We  are  of  the  opinion  that  the  bill  of  ex- 
ceptions is  premature.  The  remedy  of  the 
defendant  was  to  except  pendente  lite,  and 
then  assign  error  in  a  bill  of  exceptions  sued 
out  from  the  final  judgment  Couch  v.  State, 
28  Ga.  64;  Civil  Code  1910,  (  6138.  Even  if 
the  demand  had  been  allowed,  that  would  not 
have  been  a  final  disposition  of  the  case,  for 
it  would  only  have  entitled  the  defendant 
to  a  trial  at  that  term  or  at  the  subseQuent 
temu  provided  that  at  both  terms  there  were 
juries  impaneled  and  qualified  to  try  him. 
Penal  Code  1910,  (  983.  It  does  not  appear 
that  the  refusal  to  allow  the  demand  has 
tiarmed  the  defendant  Harm  from  such  re- 
fusal cannot  be  shown  until  after  the  expira- 
tion of  the  next  succeeding  term  thereafter; 
for,  even  though  the  demand  be  refused,  he 
may  nevertheless  be  tried  within  the  time 
which  the  state  would  have  had,  if  the  de- 
mand had  been  allowed. 

The  case  of  Dacey  v.  State,  16  Ga.  286, 
which  apparently  announces  a  contrary  doc- 
trine, was  decided  prior  to  the  Code  of  1863, 
at  which  time  oor  present  law  limiting  the 
Supreme  Court  to  the  review  of  final  judg- 


ments first  came  into  exlstenoe.  Prior  to 
that  time  the  jurisdiction  of  the  Supreme 
Court  as  to  bills  of  exceptions  was  not  con- 
fined to  a  final,  or  a  conditionally  final,  ad- 
judication in  the  lower  court,  as  it  is  now. 
As  to  the  original  act  of  1845  organizing  that 
court  (Acts  1845,  p.  18),  it  was  said:  '*ThIs 
grant  of  jurisdiction  was  designed  to  be  and 
Is  very  broad.  It  attaches  upon  any  deci- 
sion, sentence,  fudgment,  or  decree  which 
may  be  had  before  the  superior  courts  in  any 
case,  criminal  or  civil.  Unlike  the  jurisdic- 
tion of  the  Supreme  Court  of  the  United 
States,  it  is  not  confined  to  /tnoZ  judgments. 
It  contemplates  unquestionably  writs  of  er- 
ror upon  interlocutory  judgments."  Carter  v. 
Buchanan,  2  Qa.  388;  Jones  v.  Dougherty,  11 
Ga.  308.  By  comparing  the  decision  cited 
above  with  the  present  law,  it  appears  that 
our  jurisdiction  is  limited  to  bill  of  excep- 
tions sued  out  from  final  judgments.  An  or- 
der refusing  to  allow  a  demand  for  a  trial 
to  be  spread  upon  the  minutes  is  not  a  final 
judgment 
Writ  of  error  dismissed. 


ao  Ga.  App.  n6) 
BROWN  V.  STATE.    (No.  8,797.) 
(Court  of  Appeals  of  Georgia.    Dec.  19,  1911.) 

(Syllahus  ly  the  Court,) 

1.  CnnciNAL   Law    (i   762*)— Instbuotiowb^ 

Expression  of  Opinion. 

On  a  criminal  trial  the  judee  cautioned  the 
jury  as  to  certain  testimony  which  he  had  ad- 
mitted in  evidence,  as  follows:  "The  evidence 
of  Mr.  Klllebrew  as  to  certain  statements  made 
to  him  by  James  Brown  cannot  be  considered 
by  you  in  determining  the  question  of  whether 
or  not  the  defendant  is  guilty,  but  can  only  be 
considered  by  you  for  the  purpose  of  determining 
whether  or  not  the  witness  has  been  Impeached." 
The  following  portion  of  this  charge,  viz.:  'The 
evidence  of  Mr.  Klllebrew  as  to  certain  state- 
ments made  to  him  by  James  Brown" — is  not 
subject  to  the  criticism  that  it  was  an  expres- 
sion or  intimation  of  opinion  by  the  court  as 
to  what  had  been  testlned  in  such  case. 

[Ed.  Note.—For  other  cases,  see  Criminal 
Law,  Cent.  §$  1731.  1750,  1754,  1758,  1759, 
1769;   Dea  Dig.  S  7e2.*J 

2.   HOKICIDE  (f  236*)— OAt7SE  OF  DBATH— EVI- 
DENCE. 

Where  one  Is  charged  with  a  homicide, 
proof  that  the  homicide  as  charged  was  actually 
committed  by  him  must  be  clear  and  unequiv- 
ocal. Yet  this  fact  can  be  proved  bv  cir- 
cumstances, and  by  inferences  reasonably  de- 
ducible  from  the  facts  in  evidence,  as  well  as 
by  direct  testimony.  In  this  case  the  evidence 
was  clear  that  the  accused  struck  the  decedent 
a  blow  with  a  deadly  weapon,  and  the  jury 
were  authorized,  although  there  was  no  expert 
testimony,  and  death  did  not  result  until  sev- 
eral days  thereafter,  to  find  that  the  homicide 
was  caused  by  the  blow  inflicted  by  the  ac- 
cused with  the  deadly  instrument. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  i  236.*] 

3.  Review. 

No  other  error  Is  assigned,  and  the  verdict 
is  supported  by  evidence. 
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Error  from  Superior  Court,  Glascock 
County;  B.  F.  Walker,  Judge. 

Bolsle  Brown,  alias  Grice,  was  convicted 
of  crime,  and  brings  error.    Affirmed. 

Isaac  S.  Peebles,  Jr.,  for  plaintiff  In  error. 
Tbos.  J.  Brown,  Sol.  Gen.,  for  tbe  States 

HILL,  0.  J.    Judgment  affirmed. 


(10  Ga.  App.  207) 

ATLANTIC  COAST  LINE  R.  CO.  v. 
WHITAKER.    (No.  3,477.) 

(Court  of  Appeals  of  Georgia.    Dec  19,  1911.) 

(Byllabus  hy  th9  Court.) 
Railboads  (§  443*)— KiLLixva  Stock  — Judo- 

MENT. 

The  statutory  presumption  of  negligence, 
raised  by  proof  that  the  plaintifiTs  cow  was 
killed  by  the  running  of  the  locomotive  and 
cars  of  the  defendant  railroad  company,  was 
fully  rebutted  by  the  undisputed  evidence;  and, 
other  than  the  presumption,  there  was  no  evi- 
dence whatever  of  negligence.  The  verdict 
against  the  company  is  therefore  contrary  to 
law,  because  without  any  evidence  to  support 
it.  Macon,  Dublin  &  Savannah  R.  Co.  v.  Ham- 
ilton, 9  Ga.  App.  264,  70  S.  E.  1126 ;  South- 
em  R.  Ck>.  T.  HarreU,  119  Ga.  521,  46  S.  E. 
687. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Dec.  Dig.  §  443.*] 

Error  from  Superior  Court,  Decatur  Coun- 
ty; Frank  Park,  Judge. 

Action  by  J.  J.  Whitaker  against  tbe  At- 
lantic Coast  Line  Railroad  0>mpany.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Pope  &  Bennet  and  R.  G.  Hartsdeld,  for 
plaintiff  In  error.  G.  G.  Bower,  for  defend- 
ant in  error. 

HILL,  C.  J.    Judgment  reversed. 


(10  Oa.  App.  215) 

STEWART  V.  STATE.     (No.  3,790.) 
(Court  of  Appeals  of  Georgia.     Dec.  19,  1911.) 

(Bylldbus  hy  the  Court.) 

1.  Intoxicating  Liquobs  (f  238*)— Illegal 
Sale— EJviDENGE. 

The  evidence  that  the  accused  on  four  sep- 
arate and  distinct  occasions  procured  whisky 
for  four  separate  persons  is  not  disputed. 
Whether  in  each  case  he  carried  the  burden 
which  the  law  imposed  upon  him  of  showing 
to  the  satisfaction  of  the  jury  that  the  unknown 
negro  from  whom  he  said  he  bought  the  whislcy 
was  the  seller,  and  that  he  himself  acted  simply 
as  a  matter  of  acconunodation  to  the  purchasers 
and  as  their  agent,  and  had  no  interest  other- 
wise in  the  sale,  or  whether  this  defense  was 
resorted  to  as  a  subterfuge  to  cover  up  the 
illegal  sales  made  by  himself,  or  in  which  he 
had  some  interest,  were  matters  to  be  deter- 
mined b^r  the  jury,  and  the  conclusion  at  which 
they  arrived  seems  to  have  been  fully  supported 
by  circumstances  and  reasonable  deductions 
therefrom. 

[Ed.    Note.— For  other   cases,  see   Intoxicat- 
ing Liquors,  Dec  Dig.  §  238.*] 


2.  Cbiminal    Law    d    946*)— New    Tbial— 

Newlt  Diboovebed  Evidence. 

The  alleged  newly  discovered  testimony  is 
not  of  such  character  as  would  probably  pro- 
duce a  different  result  on  a  second  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S§  2324-2327,  2336;  Dec. 
Dig.  §  945.*] 

Error  from  City  Court  of  Dublin;  K.  J. 
Hawkins,  Judge. 

J.  B.  Stewart  was  conrlcted  of  violating 
the  liquor  law,  and  brings  error.    Affirmed. 

J.  B.  Burch,  for  plaintiff  in  error.  Geo. 
B.  Davis,  Sol.,  for  the  state. 

HILL,  C.  J.    Judgment  affirmed. 


aO  Ga.  App.  219) 
COOK  V.  STATE.     (No.  8;856.) 
(Court  of  Appeals  of  Georgia.    Dec.  19,  1911.) 

(ByUabu9  hy  tho  Court,) 

Criminal   Law    {%  1159*)--Appeai>^Rbview 

—Questions  of  Fact. 

This  court  has  no  jurisdiction  to  review 
issues  of  fact. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  3074-3083;  Dec.  Dig.  f 
1159.*] 

Error  from  Superior  Court,  Fannin  Coun- 
ty ;   N.  A.  Morris,  Judge. 

W.  D.  Cook  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

A.  S.  J.  Hall,  B/  L.  Smith,  and  J.  Z.  Pos- 
ter, for  plaintiff  in  error.  J.  P.  Brooke,  Soi 
Gen.,  for  the  state. 

POWELL^  J.    Judgment  affirmed. 

(10  Qa.  App.  214) 

BYRD   V.   STATE.      (No.   8,786.) 
(Court  of  Appeals  of  Georgia.    Dec  19,  1911.) 

(8yllabu9  hy  the  Court,) 

1.  Motion  fob  CoNTimjANCB  Ovsbbulbd— No 

Error. 

Under  all  the  circumstances,  the  court  did 
not  err  in  overruling  the  motion  for  a  contin- 
uance. 

2.  Labcent  (f  61*)— Evidence— Admibsibii.- 

ITY. 

Where  the  defendant,  though  under  llle- 
pal  arrest  at  the  timo.  consents  to  be  searched, 
and  the  search  discloses  that  he  has  hidden 
upon  his  person  stolen  property,  evidence  of 
the  discovery  of  the  property  in  this  manner  is 
admissible  against  him  in  a  prosecution  for  the 
larceny.  Williams  v.  State,  100  Ga.  511,  28  S. 
E.  624,  39  L.  R.  A.  269. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  §§  144-146;    Dec.  Dig.  §  51.*] 

3.  Limiting  Issues. 

Under  the  evidence,  the  court  properly 
confined  the  issue  to  the  count  in  the  indict- 
ment which  charged  larceny  from  the  house. 

4.   SUFFICIENCT  OF  EVIDENCE— No  EbROB. 

The  evidence  fully  authorised  the  convic- 
tion,  and  no  material  error  appears. 

Error  from  C^ty  Court  of  Blackshear;  W. 
A.  Milton,  Judge. 
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John  Byrd  was  convicted  of  larceny,  and 
brings  error.     Affirmed. 

Jas.  R.  Thomas,  for  plaintiff  in  error.  S. 
F.  Memory,  Sol.,  for  the  State. 

POWELrIi,  J.    Judgment  affirmed. 

(10  Oa.  App.  SIS) 

JORDAN  V.  STATE.     (No.  3,814.) 
(Court  of  Appeals  of  Georgia.     Dec  19,  1911.) 

(SyUahuM  hy  the  Court.) 

Gbiminal  ]jaw  (S  656*)— Tbial— Conduct  in 

General— Remarks  of  Judge. 

The  defendant  was  making  a  statement  to 
the  jury,  under  Penal  Code  1910,  8  1036.  In- 
stead of  talking  about  the  matter  in  issue  and 
things  relating  to  the  case  on  trial,  he  went 
into  a  long  and  rambling  statement  concerning 
a  number  of  wholly  irrelevant  matters.  After 
he  had  thus  been  indulged  for  a  great  length  of 
time^  and  while  he  was  speaking  of  a  matter 
wholly  foreign  to  the  issue  involved  in  the  case 
on  trial,  the  judge  interrupted  him  and  said  to 
him:  *'Mr.  Jordan,  the  law  allows  you  great 
latitude  in  making  your  statement;  but  I  can- 
not permit  you  to  go  into  matters  wholly  at 
variance  with  your  case,  and  not  connected  with 
the  case.  What  has  cros8*ties,  or  Mr.  Simmons, 
or  Christmas  dinners,  to  do  with  the  case?  I 
beg  of  you  to  confine  yourself  to  matters  con- 
nected with  the  issues  involved.  At  any  rate, 
I  do  not  think  it  will  do  your  case  any  good." 
Held,  not  to  be  error. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  656.*] 

Error  fr<Hn  City  Court  of  Houston  Coun- 
ty;   C  E.  Brunson,  Judge. 

J.  A.  Jordan  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

Oliver  C.  Hancock,  for  plaintiff  In  error. 
R.  E.  Brown,  Sol.,  for  the  State. 

POWELrL,  J.    Judgment  affirmed. 

(10  Ga.  App.  219) 

DENNIS  ▼.  STATE.     (No.  3,847.) 
(Court  of  Appeals  of  Georgia.    Dec.  19,  1911.) 

(8yllalu9  hy  the  Court.) 

Criminal  Law  (|  918*)— New  Trial  — Ex- 
clusion OF  Witnesses. 

While,  under  a  number  of  decisions  of  this 
ooart  and  of  the  Supreme  Court,  it  is  error  to 
exclude  a  witness  from  testifying  because  he 
has  remained  in  the  courtroom  after  an  order 
for  the  sequestration  of  witnesses  has  been 
granted,  still  it  is  equally  well  settled  that  a 
ground  of  a  motion  for  a  new  trial  complain- 
ing of  such  an  error  must  show  that  the  er- 
ror resulted  in  injury,  which  is  generally  to  be 
shown  by  a  statement  of  what  the  complain- 
ing party  expected  to  prove  by  the  witness. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (  2180;   Dec.  Dig.  §  918.*] 

Error  from  City  Court  of  Monticello;  A. 
S.  Thurman,  Judge. 

Frank  Dennis  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Eugene  M.  Baynes,  for  plaintiff  In  error. 
Greene  F.  Johnson,  Sol.,  for  the  State. 

POWELL^  J.    Judgment  affirmed. 


(10  Ga.  App.  m.) 

WILLIAM    PINE  &   BRO.    T.    SOUTHERN 
EXPRESS  Ca     (No.  8,224.) 

(Court  of  Appeals  of  Georgia.    Dec.  19,  1911.) 
(Syllabus  Jty  the  Court.) 

1.   JUSTICBS   or  THE  PEACE  (f   37*)-^URISDIO- 

TioN— Form  of  Action. 

The  action  was  for  breach  of  contract,  and 
the  justice's  court  had  jurisdiction.  If  there 
is  doubt  as  to  the  form  of  a  suit,  the  construc- 
tion favorable  to  the  jurisdiction  should  be 
adopted,  but,  under  the  allegations  of  the  peti- 
tion here,  there  is  no  doubt  that  the  suit  was 
on  the  contract  of  carriage,  for  breach  thereof, 
and  consequent  damage. 

[EM.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i  115 ;   Dec  Dig.  S  37.*] 

2.  Justices  of  the  Peace  (8  HI*)— Proce- 
dures—Direction OF  Verdict. 

A  justice  of  Ihe  peace  should  not  direct  a 
verdict 

[Eld.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §  364;  Dec.  Dig.  §  111.*] 

3.  Carriers  (§  124^^  *)— Carriage  of  Goods- 
Failure  TO  Deliver— LiABiiJTT— Deduc- 
tion of  Unpaid  Charges. 

Where  a  common  carrier  has  breached  his 
contract  by  failure  to  deliver  the  goods  in- 
trusted to  him,  and  admits  that  they  were  lost 
while  in  his  possession,  he  is  not  entitled  to  be 
paid  the  freight,  or  to  have  the  amount  of  the 
freight  deducted  from  the  verdict  for  the  value 
of  the  lost  goods. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  858;  Dec.  Dig.  i  124%.*] 

4.  Carriers  (§  110*)— Carriage  of  Goods- 
Fraud  BY  Shipper. 

The  shipper  neither,  by  omission  nor  com- 
mission, perpetrated  nor  attempted  to  perpe- 
trate a  fraud  upon  the  carrier,  and  the  undis- 
puted evidence  proved  that  he  was  entitled  to 
recover  the  value  of  his  goods,  because  of  the 
breach  of  the  contract  by  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  IS  497-500,  503,  504;  Dec  Dig.  $ 
110.*] 

(Additional  SyUahua  ly  Editorial  Staff.) 

5.  Words  and  Phrases— "Jewelry." 

Articles  of  jewelry  have  been  generally 
defined  by  the  courts  to  be  such  articles  as  are 
made  of  precious  metal,  silver,  gold,  diamonds, 
sapphires,  rubies,  pearls,  etc.  (citing  4  Worda 
&  Phrases,  3811). 

ESrror  from  Superior  Court,  Fulton  County; 
W.  D.  Ellis,  Judge. 

Action  by  William  Fine  &  Bro.,  against 
the  Southern  Express  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

C.  B.  Rosser,  Jr.,  for  plaintiff  in  error. 
Robert  0.  and  Philip  H.  Alston,  for  defendant 
in  error. 

HILLs  C  J.  William  Fine  &  Bro.  (en- 
gaged in  tbe  novelty  jewelry  business  in  At- 
lanta, Ga.,  and  Chattanooga,  Tenn.,  under  the 
name  of  the  Radius  Jewelry  Company)  de- 
livered a  package  containing  145  articles  of 
their  novelty  Jewelry  to  the  Southern  Ex- 
press Company  in  Atlanta  for  transportation 
and  delivery  to  the  Radius  Jewelry  Com- 
pany in  Chattanooga,  under  a  contract  made 


•For  other  eases  wm  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 


36 


78  SOUTHEASTERN  BEPOBTBB 


(Gft. 


with  the  express  company.  The  package  was 
lost  by  the  express  company,  and  the  ship- 
per brought  suit  against  it  in  a*  Justice's 
court  to  recover  the  value  of  the  contents 
of  the  package.  The  Justice  rendered  a 
Judgment  for  the  defendant,  and,  on  appeal 
to  a  Jury  in  the  Justice's  court,  a  verdict 
was  returned  for  the  plaintiffs  for  the  prov- 
ed value  of  the  contents  of  the  package — 
$46.20— with  interest  The  case  was  taken 
by  certiorari  to  the  superior  court,  which, 
on  the  hearing,  sustained  the  certiorari,  and 
set  aside  the  verdict  and  the  Judgment  ren- 
dered thereon,  and  entered  up  a  final  Judg- 
ment in  favor  of  the  express  company;  and 
to  this  the  plaintiffs  excepted. 

On  the  trial  in  the  Justice's  court  the  plain- 
tiffs proved  the  contract  of  shipment  made 
with  the  express  company,  and  pie  delivery 
to  it  of  the  package  containing  the  145  ar- 
ticles specified,  to  be  transported  to  Chatta- 
nooga and  there  delivered  to  the  Radius 
(Company,  proved  the  value  of  the  contents 
of  the  package,  and  pitoved  that  the  package 
was  lost  while  In  the  possession  of  the  ex- 
press company.  Indeed,  there  was  no  sub- 
stantial controversy  on  the  evidence,  and  it 
would  seem  that  the  verdict  in  behalf  of  the 
plaintiffs  was  demanded.  Counsel  for  the 
express  company  submits  to  this  court  four 
legal  reasons,  covered  by  the  petition  for 
certiorari,  in  support  of  the  contention  that 
the  verdict  against  the  express  company  was 
contrary  to  law:  (1)  That  the  Justice*s  court 
had  no  Jurisdiction  of  the  subject-matter  of 
the  suit,  the  same  sounding  in  trover,  and 
not  in  contract;  (2)  that,  the  proposition  in- 
volved being  solely  one  of  law,  the  magis- 
trate, on  the  hearing  of  the  appeal  in  the 
Justice's  court,  should  have  directed  a  ver- 
dict in  favor  of  the  defendant;  (8)  that,  the 
freight  charge  of  25  cents  never  having  been 
paid,  the  verdict  for  the  full  amount  of  the 
goods,  to  wit,  $4d.20,  was  without  evidence 
to  support  it;  (4)  that,  this  being  a  ship- 
ment of  Jewelry,  and  the  nature  of  the  ship- 
ment not  being  disclosed  to  the  express 
company,  and  it  being  offered  through  the 
ordinary  freight  channels  instead  of  the  mon- 
ey department,  the  shipper  committed  a  con- 
structive fraud  upon  the  Southern  Express 
Company,  which  would  prevent  them  from 
recovering. 

We  do  not  know  upon  which  one  of  these 
grounds  the  learned  Judge  of  the  superior 
court  sustained  the  certiorari  and  entered 
up  final  Judgment  In  favor  of  the  express 
company.  It  is  stated  in  the  argument,  and 
in  the  brief  of  counsel  submitted  to  this 
court,  that  he  did  so  on  the  ground  that  the 
suit  was  ex  delicto,  and  the  Justice's  court 
was  without  Jurisdiction.  The  Judgment  of 
the  superior  court,  however,  is  general,  and, 
if  for  any  reason  it  is  right,  it  should  be 
affirmed  without  reference  to  the  ground 
upon  which  it  was  based.  We  cannot  agree 
with  the  Judge  of  the  superior  court  in  his 
conclusion  upon  any  ground  that  we  have 


been  able  to  find  in  the  record.  On  the 
contrary,  we  are  clear  that  under  the  un^ 
disputed  evidence  and  the  well-established 
principles  of  law  applicable  thereto  the 
Southern  Express  Company  was  liable  to  the 
plaintiffs  for  the  value  of  the  contents  of 
the  package,  and  that  the  verdict  in  their 
favor  was  right  Indeed,  the  reasons  in  sup- 
port of  the  Judgment  of  the  superior  court 
are  in  our  opinion  so  manifestly  without 
merit  as  hardly  to  Justify  any  extended  con- 
sideration. But,  since  they  are  made  and 
earnestly  Insisted  upon,  we  will  briefly  con- 
sider them. 

[1]  1.  It  is  well  settled  that  In  a  Justice's 
court  technical  pleading  is  not  required.  In 
the  present  case,  however,  the  plaintiffs,  by 
formal  petition,  set  forth  their  cause  of  ac- 
tion. An  examination  of  this  petition  shows 
that  in  form  and  substance  it  is  a  suit  on 
a  contract,  alleging  a  breach  of  that  con- 
tract, and  suing  for  the  value  of  the  goods 
which  were  to  be  delivered  by  the  defendant 
under  the  contract,  and  which  were  lost  to  the 
plaintiffs  by  reason  of  defendant's  breach  of 
contract,  and  that  the  plaintiffs  expressly 
waive  any  tort  The  only  ground  upon  which 
the  defendant  supports  its  view  that  the 
case  was  one  ex  delicto  is  the  allegation  in 
the  petition  that  the  defendant  "failed,  neg- 
lected, and  refused  to  deliver  said  package 
to  the  consignee  as  aforesaid,  and  has  like- 
wise failed  and  refused  to  pay  the  value 
thereof  to  plaintiffs,  although  often  requested 
so  to  do."  It  is  insisted  that  this  is  a  di- 
rect charge  of  a  conversion  of  the  property 
intrusted  to  the  Southern  Express  Company, 
and  therefore  that  the  suit  was  in  the  na- 
ture of  trover.  We  do  not  agree  with  this 
construction  of  this  part  of  the  petition. 
The  language  used  Is,  in  our  opinion,  clearly 
susceptible  of  the  construction  that  it  charges 
a  breach  of  contract  If  there  was  any 
doubt  as  to  the  construction  of  the  petition, 
it  was  the  duty  of  the  Justice's  court  ta 
adopt  the  construction  which  would  hold  the 
action  and  not  defeat  it  This  rule  applies 
especially  to  suits  In  a  Justice's  court,  and 
especially  where  the  question  of  Jurisdiction 
is  not  raised  by  demurrer.  Payton  v.  Gulf 
Line  By.  Co.,  4  Oa.  App.  762,  62  S.  E.  469; 
Central  Bailroad  Co.  v.  Pickett  &  Blair,  87 
Ga.  734,  13  S.  E.  750.  But  we  think  this 
suit  is  so  clearly  one  arising  ex  contractu 
that  there  is  no  reason  why  this  rule  of  con- 
struction should  be  invoked.  The  plain- 
tiffs in  their  petition  set  forth  the  contract 
charge  a  breach  thereof,  allege  the  value  of 
the  goods  and  the  refusal  to  pay,  distinct- 
ly declare  their  purpose  to  waive  any  tort 
and  to  sue  on  the  contract,  and,  under  the 
express  provision  of  the  Constitution  of  this 
state  (article  6,  {  7,  par.  2),  the  Justice's 
court  had  Jurisdiction  of  the  amount  claim- 
ed; it  hot  exceeding  $100.  Southern  Ex- 
press Co.  V.  Hilton,  94  Ga.  450,  20  S.  E. 
126;  Bates  v.  Blgby,  123  Ga.  729,  51  S.  B. 
717;   Southern  Express  Co.  v.  Briggs,  1  Ga. 
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App.  300,  57  S.  B.  1066;  Jenkins  v.  Seaboard 
Air  Line  Ry.  Go.,  3  Ga.  App.  381,  59  S.  E. 
1120;  Soathern  Ry.  Go.  y.  Maddox,  7  Ga. 
App.  650,  67  S.  E.  838. 

[2]  2.  The  second  reason  asserted  in  sup- 
port of  the  soundness  of  the  Judgment  of  the 
superior  court  is  that,  the  proposition  involv- 
ed being  solely  one  of  law,  the  magistrate 
should  have  directed  a  verdict  when  the 
case  was  appealed  to  a  jury  in  the  justice's 
court  We  do  not  know  of  any  law  which 
would  authorize  a  magistrate  to  direct  a  ver- 
dict in  a  Justice's  court.  But,  if  there  were 
such  a  rule  of  law,  we  are  certain  that  if 
the  magistrate  had  directed  a  verdict  for 
the  defendant  in  this  case,  under  the  admit- 
ted facts,  it  would  have  been  a  gross  abuse 
of  his  discretion,  as,  in  our  opinion,  the  un- 
disputed facts  demanded  a  verdict  for  the 
plaintUfs. 

[3]  3.  The  contention  that  the  verdict  for 
$46.20  was  too  large  and  was  without  any 
evidence  to  support  it,  because  the  defendant 
was  entitled  to  at  least  a  deduction  from 
this  amount  of  25  cents  due  to  it  as  freight 
charges,  is  without  any  merit  If  it  was 
meritorious,  the  amount  of  25  cents  could 
be  directed  to  be  written  off  from  the  amount 
of  the  judgment  But  we  are  somewhat  at 
a  loss  to  understand  why  the  express  com- 
pany should  have  been  entitled  to  its  freight 
charges  when  the  evidence  showed  that  it 
had  failed  to  perform  its  contract  of  trans- 
portation. The  package  was  lost,  and  not 
delivered  in  a  partially  damaged  condition. 
It  was  totally  lost,  presumptively  by  the 
negligence  of  the  company,  and  the  presump- 
tion was  not  conclusively  met  It  would  be 
a  remarkable  proposition  of  law  that,  under 
these  facts,  the  plaintiffs  would  not  be  en- 
titled to  recover  the  proved  value  of  their 
property  which  had  been  lost  by  such  neg- 
ligence, because  they  had  failed  to  pay  the 
freight  charges.  Wilensky  v.  Central  Ry. 
Ck>.,  136  Ga.  889,  72  S.  E.  418,  and  cases  cited. 
Besides,  this  question  of  freight  charges  was 
not  raised  in  the  justlce*s  court  on  the  trial, 
and  could  not  properly  have  been  raised  in 
the  superior  court  or  this  court  Civ.  Code 
1910,  I  5199;  Perry  v.  Brunswick  &  West- 
em  Ry.  Co.,  119  Ga.  819,  47  S.  E.  172;  Cal- 
laway V.  City  of  Atlanta,  6  Ga.  App.  354, 
64  S.  E.  1105. 

[4]  4.  It  is  insisted  in  the  fourth  ground 
that  the  plaintiffs  could  not  recover  because 
in  shipping  the  package  in  the  ordinary 
freight  department  and  not  in  the  money  de- 
partment, and  in  not  disclosing  its  contents 
to  the  express  company,  they  were  guilty  of 
constructive  fraud  upon  the  express  com- 
pany. Under  the  facts  of  this  case,  we  do 
not  think  that  the  plaintiffs  perpetrated  upon 
the  express  company  any  fraud,  actual  or 
constructive.  What  are  the  facts?  The 
plaintiffs,  who  were  merchants  in  Atlanta, 
were  in  the  habit  of  frequently  shipping  ar- 
ticles of  merchandise  through  the  express 
company,  and  for  tliis  purpose  used  the  print- 


ed blank  receipt  generally  in  use  by  the 
customers  of  the  express  company.  The 
package  in  this  case  was  sent  to  the  express 
company  by  a  colored  porter.  It  was  an  or- 
dinary pasteboard  shoe  box,  wrapped  in 
heavy  brown  paper,  securely  fastened  with 
a  string,  and  marked:  "Radius  Jewelry  Com- 
pany, 722  Market  Street,  Chattanooga,  Ten- 
nessee." The  receipt  for  the  package  to  be 
signed  by  the  company  was,  according  to  the 
general  custom  among  the  merchants  of  the 
city,  prepared  by  the  plaintiffs.  The  agent 
of  the  defendant  signed  this  receipt  and  de- 
livered it  to  the  plaintiffs'  agent,  with  the 
freight  charge,  25  cents,  entered  thereon, 
and  with  the  following  additional  entry 
stamped  thereon  with  a  rubber  stamp:  "Val- 
ue asked,  but  not  given.  Accepted  at  own- 
er's risk  of  breakage.  Accepted  as  merchan- 
dise only.  No  money,  jewelry,  or  valuables." 
The  package  contained  145  articles  of  mer- 
chandise or  novelty  goods,  the  same  class  of 
goods  that  are  sold  by  dry  goods  stores,  re- 
tail hardware  stores,  ten  cent  stores,  drug 
stores,' cigar  and, soda  water  stores.  The 
receipt  limited  the  liability  of  the  express 
company  in  case  of  loss  or  damage  to  $50. 
The  value  of  the  goods  shipped  in  this  case 
was  claimed  to  be  $46.20,  and  proved  to  be  of 
that  value.  The  defendant  knew  the  char- 
acter of  novelties  or  merchandise  that  the 
plaintiffs  were  .dealing  in.  It  accepted  this 
package  as  merchandise,  and  made  the  mini- 
mum charge  of  25  cents  for  it  as  merchan- 
dise, and  the  limit  of  its  liability  for  mer- 
chandise, where  the  value  is  not  stated,  is 
$50.  Whether  the  package  contained  jewelry 
in  the  technical  sense,  or  whether  it  contain- 
ed merchandise,  the  express  company  could 
in  no  event  have  been  liable  for  more  than 
$50.  This  fact  was  known  to  the  shipper. 
Nothing  was  said  or  doue  by  the  plaintiffs  to 
deceive  the  express  company  as  to  the  con- 
tents of  the  package,  and  no  effort  is  made 
by  the  shipper  to  recover  more  for  the  prop- 
erty than  if  the  property  had  been  in  fact 
merchandise.  It  seems  to  us,  therefore^  that 
the  question  of  whether  the  contents  of  the 
package  were  in  fact  valuable  jewelry  or 
merchandise  was  Immaterial.  The  plaintiffs 
are  endeavofing  to  recover  for  it,  not  as  valu- 
able jewelry,  but  simply  as  merchandise. 
The  facts  of  this  ease  do  not  bring  it  within 
the  principles  decided  in  Southern  Express 
Co.  V.  Pope,  5  Ga.  App.  689.  63  S.  E.  809. 
In  that  case  It  was  represented  to  the  ex- 
press company  at  the  time  of  the  shipment 
that  the  package  was  of  the  value  of  $5, 
and  on  this  amount  the  express  charge  of 
25  cents  was  paid.  The  shipper  afterwards 
claimed  that  the  package  contained  a  valu- 
able pearl  pendant  worth  $150,  and  sought 
to  recover  the  value  of  this  pearl  from  the 
express  company.  The  shipper  having  en- 
deavored to  conceal  the  true  value  of  the 
contents  of  the  package,  this  court  held  that 
such  fraud  was  perpetrated  upon  the  express 
company  as  would  preclude  a  recovery  of  the 
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value  of  the  pearl,  and  that  this  fraud  abso- 
lutely voided  the  contract.  Besides,  it  does 
not  appear  from  the  evidence  in  this  case 
that  the  package  shipped  as  merchandise  was 
anything  else  than  merchandise.  There  were 
145  articles.  The  aggregate  value  was  $46.20. 
Th^  articles,  according  to  the  evidence,  were 
combs,  purses,  plated  rings,  IngersoU  watch- 
es, barlow  knives,  goods  such  as  are  sold  by 
dry  goods  stores,  retail  hardware  stores,  drug 
stores,  and  the  like.  We  think  it  was  fairly 
open  to  question  whether  these  articles  were 
jewelry  in  the  ordinary  acceptation  of  that 
term;  and  we  think  they  were  in  fact  mer- 
chandise. 

[5]  Articles  of  Jewelry  have  been  generally 
defined  by  the  courts  to  be  such  articles  as 
are  made  of  precious  metal,  silver,  gold,  dia- 
monds, sapphires,  rubies,  pearls,  etc.  4 
Words  &  Phrases,  p.  3811. 

Fraud  must  never  be  presumed.  It  must 
be  proved.  Civ.  Code  1910,  §  4626.  And 
whllfe  we  do  not  think  that  under  the  un- 
disputed facts  of  this  case  any  fraud,  either 
actual  or  constructive,  was  perpetrated  on 
the  express  company  by  the  shippers,  certain- 
ly the  most  that  could  be  claimed  by  the  ex- 
press company  was  that  the  evidence  as  to 
fraud  was  in  conflict;  and,  as  the  question 
was  squarely  made  and  decided  by  the  Jury 
on  the  trial,  the  issue  was  settled  by  the 
verdict  To  sum  up  the  case  we  find  no 
error  of  law,  material  or  technical.  In  the 
case  as  presented  to  the  superior  court  on 
certiorari,  and  the  verdict  in  behalf  of  the 
plaintiffs  under  the  undisputed  evidence  was 
demanded. 

For  these  reasons,  the  Judgment  of  the 
superior  court  in  sustaining  the  certiorari 
and  entering  final  Judgment  In  favor  of  the 
express  company  was  contrary  to  law. 

Judgment  reversed. 


(10  Oa.  App.  183) 

FLETCHER  T.  YOUNG  et  aL     (No.  8,274.) 

(Court  of  Appeals  of  Georgia.     Dec.  19,  1911.) 

(Byllahu9  by  the  Court.) 

1.  Payment    (§    67*)— Bvidencb>— Giving    op 
Note  by  Creditor. 

The  execution  of  a  promissory  note  is  evi- 
dence of  a  full  settlement  of  all  debts  up  to 
the  date  thereof,  except  such  as  are  specially 
excepted  at  the  time;  and,  where  the  maker 
sues  the  payee  for  a  debt  alleged  to  be  due  be- 
fore the  execution  of  the  note,  the  giving  of 
the  note  to  the  payee  is  presumptive  evidence 
that  he  had  paid  the  debt  to  the  maker  before 
or  when  the  note  was  executed.  This  presump- 
tion can  be  rebutted. 

[E)d.   Note.— For   other   cases,    see    Payment, 
Cent.  Dig.  {§  189-198 ;   Dec  Dig.  §  67.*J 

2.  Appeal  >nd   Error   (§  1051*)— Review- 
Harmless  E}RROB— Admission  of  Evidence^. 

The  admission  of  secondary  evidence  is 
not  generally  ground  for  reversal,  where  oth- 
erwise there  is  sufficient  legal  evidence  in  proof 


of  the  fact  to  which  the  secondary  evidence  re- 
lates. 

[EM.  Note. — For  oth^r  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4161-4170;  Dec  Dig.  S 
1051.*] 

3.  Payment  (§  77*)--lN8TRUcnoN8. 

Where  the  plea  of  payment  Is  made,  and 
there  is  evidence  to  support  the  plea,  it  is  not 
erroneous  to  charge  in  effect  that  if  the  jury 
believe  from  the  evidence  that  the  defendant 
in  fact  paid  the  debt  to  the  plaintiff  the  time 
and  place  when  and  where  he  had  paid  it  are  im- 
material. Evidence  of  the  time  and  place  of 
payment  might  add  probative  value  to  the 
proof  relied  upon  to  establish  the  plea,  but  the 
act  of  payment  is  the  essential  fact  to  be 
shown. 

[Ed.  Note. — ^For  other  cases,  see  Payment, 
Dec  Dig.  S  77.*] 

4.  Sufficiency  of  E>videncb— No  Error. 

The  evidence  and  inferences  reasonably  de- 
ducible  therefrom  were  sufficient  to  raise  the 
presumption  that  the  debt  sued  for,  if  it  ever 
existed,  had  in  fact  been  paid  by  the  defendant; 
and,  no  error  of  law  appearing,  the  verdict  in 
his  behalf  must  stand. 

Error  from  City  Court  of  OciUa;  H.  B. 
Oxford,  Judge. 

Action  by  T.  Y.  Fletcher  against  Love 
Young  and  another,  as  administrators  of 
George  Young.  Judgment  for  defendants, 
and  plaintiff  brings  error.     Affirmed. 

Fletcher  brought  suit  against  liove  Young 
and  W.  W.  D.  Branch,  as  administrators  of 
George  Young,  alleging  that  on  May  15, 
1902,  he  and  George  Young  signed,  as  sure- 
ties, the  note  of  one  J.  B.  Harris  for  $2,000; 
that  Harris  died  without  paying  the  note, 
and  that  subsequently  he  paid  the  note  to 
the  Bank  of  Tifton,  and  that  by  reason  of 
this  payment  his  cosurety,  George  Young, 
became  Indebted  to  him  in  the  sum  of  $1,0(K), 
with  interest  from  time  of  payment;  that  on 
December  6,  1908,  George  Young  died  with- 
out having  paid  him  any  part  of  the  $1,000, 
and  this  suit  was  for  the  purpose  of  enforc- 
ing contribution.  The  defendants  filed  an 
answer,  setting  up  that  If  any  liability  ever 
existed  against  their  intestate,  as  surety 
upon  the  note  sued  on,  the  liability  had  been 
paid  off  and  discharged  by  him  during  his 
lifetime,  and  that  the  defendants,  as  admin- 
istrators, did  not  owe  the  plaintiff  any 
amount  whatever  upon  the  note.  In  other 
words,  they  alleged  that  the  Intestate  had 
paid  to  the  plaintiff  whatever  amount  he  be- 
came Indebted  because  of  cosurety  ship  on 
the  note,  if,  Indeed,  such  indebtedness  ever 
existed.  On  the  trial  the  plaintiff  proved  by 
the  cashier  of  the  Bank  of  Tifton  that  the 
$2,000  note  was  given  by  J.  B.  Harris,  as 
maker,  with  the  plaintiff,  Fletcher,  and  the 
decedent,  George  Young,  as  sureties,  and 
that  ]^letcher  "had  paid  the  note  in  full  to 
the  bank."  The  plaintiff  testified  that  the 
original  note  for  $2,000  had  been  lost;  that 
he  had  paid  this  original  note  by  a  renewal 
note  to  the  bank,  which  renewal  note  he  paid 
when  the  same  became  due. 

In  support  of  the  plea  of  payment,  it  was 
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shown  by  tbe  defendants  that  In  October, 
1906,  Fletcher  and  George  Young  had  made 
a  settlement  of  their  financial  matters,  and 
in  this  settlement  it  was  shown  that  Fletch- 
er was  Indebted  to  YouDg  in  the  sum  of 
$440,  for  which  amount  Fletcher  then  gave 
his  duebill,  or  promissory  note,  to  Young; 
that  Fletcher,  during  the  life  of  Young,  made 
two  payments  on  this  duebill,  and  after 
George  Young's  death  had  paid  the  balance 
to  the  administrators;  that  at  the  settle- 
ment between  Fletcher  and  Young,  Fletcher 
made  no  mention  whatever  of  the  fact  that 
he  had  paid  this  note  of  Harris',  on  which 
he  and  Young  were  cosureties,  and  made  no 
claim  against  Young  for  any  contribution  on 
account  of  any  alleged  indebtedness  arising 
from  such  payment;  that  Fletcher  and  Young 
resided  about  three  mUes  apart,  and  were 
good  friends;  that  prior  to  his  death  Young 
was  sick  about  16  months,  and  during  that 
time  the  defendant  Branch  looked  after 
Young's  business,  and  Fletcher  made  no 
statement  to  Branch  during  this  entire  time 
as  to  any  indebtedness  which  he  claimed 
against  Young  on  account  of  having  paid  the 
Harris  note;  and  that  nothing  was  eiier 
said  about  it  by  Fletcher  until  4%  years  aft- 
er Yotmg  had  died,  when,  for  the  first  time, 
he  claimed  the  amount  for  which  the  suit 
was  brought. 

It  further  appeared  that  during  all  the 
time  from  1902,  when  Fletcher  claims  to 
have  paid  the  note  to  the  bank,  until  1908, 
when  Toung  died,  a  period  of  six  years, 
Young  was  entirely  solvent;  that  his  estate 
was  worth  from  $17,000  to  $18,000;  and  that 
he  owed  no  debts  at  the  time  of  his  death, 
exc^t  his  physician's  bill  for  his  last  sick- 
ness, and  $3.45,  which  he  owed  as  a  store 
acoonnt  to  Fletcher.  It  was  further  shown 
that  during  this  same  period  between  1902 
and  1908  Fletcher  was  practically  insolvent, 
and  in  proof  of  the  fact  of  1^  insolvency 
defendants  introduced  from  the  execution 
dodcets  two  unsatisfied  executions  against 
him,  amounting  to  $150,  principal,  and  $221, 
principal,  and  they  Insisted  before  the  jury 
that  all  these  circumstances  were  sufficient 
to  raise  a  presumption  that  if  Young  ever 
did  owe  the  amount  to  Fletcher  for  which 
he  brought  suit  it  had  been  fully  paid  ofi! 
by  Young  in  his  lifetime,  and  that  these 
facts,  taken  all  together,  were  sufficient  to 
warrant  the  Jury  in  finding  a  verdict  in  fa- 
vor of  the  defendants. 

In  his  motion  for  a  new  trial,  besides  the 
usual  general  grounds,  movant  made  tbe  fol- 
lowing special  assignments  of  error: 

(1)  He  moved  the  court,  first,  to  exclude  all 
the  testimony  of  the  defendant  Branch,  re- 
lating to  the  duebill  given  by  Fletcher  to 
Young  in  the  settlement  between  the  two,  on 
the  ground  that  the  evidence  was  irrelevant 
and  immaterial,  and  illustrated  no  issue  In 
the  case,  which  motion  was  overruled  by 
the  court 

(2)  The  court,  over  the  objection  of  mov- 


ant, admitted  the  general  execution  docket  of 
Irwin  county,  Ga.,  showing  the  executions  in 
favor  of  the  Holmes  Savings  Bank  v.  T.  Y. 
Fletcher,  for  $150,  principal,  and  that  of 
Frank  &,  Co.  v.  Fletcher,  for  $221,  principal, 
both  of  which  were  dated  April  15,  1907. 
He  objected  to  the  admission  of  this  evi- 
dence, on  the  grounds  that  it  was  irrelevant, 
Immaterial,  and  illustrated  no  issue  in  the 
case,  and  because  the  execution  docket  was 
not  the  best  and  highest  evidence  of  the 
facts  sought  to  be  proved. 

(3)  Because  the  court  erred  in  charging 
the  jury  as  follows:  **The  defendants'  con- 
tentions have  been  stated  to  you  in  the  be- 
ginning, and  I  charge  you  that  the  execu- 
tloD  of  a  promissory  note  or  duebill  by  one 
party  to  another  is  evidence  in  law  that  all 
prior  past-due  accounts  owing  from  the 
payee  of  the  duebill  or  note  to  the  maker  of 
the  same  is  settled,  without  they  are  ex- 
cepted." The  ground  of  objection  being  that 
the  charge  was  \iot  applicable  to  the  facts 
as  developed  by  the  evidence. 

(4)  The  court  erred  in  charging  the  jury  as 
follows:  *'I  charge  you  that  if  you  should 
find  that  Fletcher  gave  to  George  Young, 
during  his  lifetime,  a  certain  note  or  due- 
bill,  after  the  indebtedness  sued  for  is  al- 
leged to  be  due,  then  that  would  be  presump- 
tive evidence  that  the  debt,  if  any  ever  ex- 
isted, was  canceled ;  and  if  you  should  be- 
lieve that  this  presumptioi^  has  not  been  re- 
butted and  explained  by  the  facts  or  circum- 
stances, or  the  evidence  in  the  case,  then 
you  would  be  authorized  to  find  for  the  de- 
fendants; it  being  a  matter,  however,  en- 
tirely for  you  to  say  as  to  whether  or  not, 
considering  the  case  as  a  whole,  the  pre- 
sumption referred  to  has  been  explained  or 
rebutted."  It  is  insisted  that  this  charge 
was  not  applicable  to  the  facts  as  developed 
by  the  evidence,  inasmuch  as  it  was  shown 
that  the  duebill  in  question  was  given  as  a 
part  of  a  distinct  and  separate  transaction 
from  the  indebtedness  sued  on,  and  entirely 
apart  from  it;  and  that  it  was  error,  for  the 
further  reason  that  it  charged  affirmatively 
that  the  evidence  of  the  defendants  had  rais- 
ed a  presumption  that  payment  had  been 
made;  and  that  it  was  incumbent  on  the 
part  of  the  plaintiff  to  rebut  or  explain  such 
presumption  and  overcome  the  same  with 
evidence. 

(5)  The  court  erred  in  charging  to  the  ef- 
fect that  payment  may  be  established  by 
facts  and  circumstances,  without  fixing  the 
time  and  place  of  payment;  "the  question  of 
payment  being  determined  by  you  from  the 
facts  in  the  case." 

R.  D.  Smith,  J.  J.  Walker,  and  EHkins  & 
Wall,  for  plaintiff  in  error.  H.  J.  Quincey 
and  Lb  Kennedy,  for  defendants  in  error. 

HILL,  G.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  exception,  relating  to  the 
exclusion  of  the  evidence  of  the  settlement 
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and  the  giving  of  a  duebill  by  Fletcher  to 
Young,  and  the  charge  of  the  court,  relating 
to  the  effect  of  this  evidence,  may  be  dis- 
posed of  together.  If  the  evidence  was  ad- 
missible, clearly  the  charge  was  pertinent  and 
correct.  Unquestionably  the  evidence  was  ad- 
missible. In  fact,  the  circumstance  which 
tended  to  prove  that  the  decedent  Young,  in- 
testate of  the  defendants,  did  not  owe  the 
plaintlfT,  Fletcher,  anything  was  admissible 
in  support  of  the  answer  of  payment.  The 
fact  that  Fletcher  and  Young  had  a  settle- 
ment of  their  matters,  and  as  a  result  of 
this  settlement  Fletcher  gave  his  dueblll  or 
promissory  note  to  Young,  was  a  circum- 
stance of  mote  or  less  probative  value  that 
Young  did  not  owe  Fletcher  anything  at  that 
time ;  for,  If  he  had  been  Indebted  to  Fletch- 
er, there  would  have  been  no  reason  why 
Fletcher  should  have  given  him  his  dueblll 
or  promissory  note,  and  If  there  was  a  set- 
tlement between  them  it  la  fair  to  presume 
that  all  mutual  accounts  and  claims  would 
have  then  been  made  and  adjusted,  and  a 
balance  struck  between  them.  That  this  In 
fact  was  done  in  the  settlement,  and  the  bal- 
ance was  in  favor  of  Young,  is  indicated  by 
the  fact  that  Fletcher  did  give  his  duebUl  or 
promissory  note. 

As  early  as  in  the  case  of  Mills  y.  Mercer, 
Dudley's  Reports,  158,  it  was  held  that  the 
execution  of  a  promissory  note  Is  evidence  In 
law  of  a  full  settlement  of  accounts  up  to 
the  date  thereof,  except  such  as  were  es- 
pecially excepted  at  the  time  of  the  settle- 
ment, and  the  excerpt  excepted  to  Is  In  the 
very  language  of  this  opinion.  Of  course, 
the  presumption  was  not  conclusive.  The 
court  correctly  stated  that  it  was  an  infer- 
ence of  fact,  and  subject  to  be  rebutted  by 
evidence. 

In  Baldwin  v.  Walden,  30  Ga.  829,  it  was 
held  that  a  credit  on  a  note,  put  there  by 
the  maker.  Is  presumptive  evidence  that 
there  was  no  account  due  by  the  holder  to 
the  maker.  Both  of  these  cases  are  referred 
to  with  approval  In  Broughton  v.  Thornton, 
50  Ga.  571. 

It  is  not  objected  here  that  these  excerpts 
from  the  charge  did  not  state  a  correct  prin- 
ciple of  law,  but  they  are  objected  to  for  the 
alleged  reason  that  they  do  not  Illustrate  any 
issue  In  the  case.  It  seems  to  us  that  they 
do  Illustrate  the  only  issue  in  the  case,  to 
wit,  whether  or  not  Young  owed  Fletcher 
the  debt  for  which  the  administrators  were 
being  sued;  it  being  contended  that  if  Young 
did  in  fact  owe  this  debt  to  Fletcher,  and 
it  was  in  existence  at  the  time  of  the  prov- 
ed settlement  between  them,  It  was  either  in- 
cluded In  the  settlement,  or  did  not  exist, 
because  not  then  referred  to  by  Fletcher;  the 
witness  testifying  that  he  was  present  when 
the  settlement  was  made,  and  no  reference 
was  made  to  this  debt  by  Fletcher  to  Young. 
In  Norton  v.  Aiken,  134  Ga.  24,  67  S.  B.  425, 
it  is  said  that  "any  circumstance  which  tends 


to  make  the  proposition  of  payment  more  or 
less  probable  may  be  considered  by  the  Jury." 
Certainly  the  failure  of  Fletcher  to  mention 
this  debt  to  Young  at  the  time  of  the  settle- 
ment was  a  circumstance  which  tended  to 
establish  the  fact  that  Young  did  not  owe 
Fletcher  the  debt. 

It  is  insisted  by  learned  counsel  for  the 
plaintiff  in  error  that  the  testimony  as  to 
this  settlement  and  the  giving  of  this  due- 
bUl or  note  was  not  relevant,  and  the  charge 
of  the  court,  relating  thereto,  was  not  per- 
tinent, because  the  settlement  was  as  to  dif- 
ferent matters  between  Fletcher  and  Young 
than  that  growing  out  of  his  right  of  con- 
tribution as  a  cosurety  for  Harris.  This 
may  affect  the  probative  weight  or  value  of 
the  testimony,  but  does  not  destroy  its  rel- 
evancy, or  make  improper  the  charge  refer- 
red to.  Of  course,  If  the  dueblll  given  by 
Fletcher  to  Young  had  been  given  expressly 
in  reference  to  a  claim  of  Fletcher  against 
Young,  growing  out  of  his  relation  of  cosure- 
ty on  the  note  given  by  Harris  to  the  bank 
and  its  payment  by  Fletcher,  it  would  have 
been  conclusive  against  Fletcher.  But  it  was 
a  circumstance,  in  any  event,  which  tended 
to  raise  a  presumption  against  him  that 
Young  did  not  owe  him  anything  at  the  time 
of  the  settlement;  for  it  must  be  conceded 
that,  being  an  insolvent  man,  according  to 
the  evidence,  Fletcher  would  hardly  have 
been  giving  his  dueblll  or  promissory  note 
to  a  creditor,  If,  at  that  time,  this  creditor 
was  in  his  debt.  He  would  have  claimed  the 
debt,  and  would  then  have  insisted  upon  its 
payment.  So  we  conclude  on  this  part  of 
the  case  that  the  evidence  was  properly  ad- 
mitted, and  the  charge  was  properly  given. 

[2]  2.  In  the  ruling  of  the  court  In  admit- 
ting in  evidence  the  general  execution  docket, 
showing  the  entry  of  the  executions  against 
Fletcher,  there  was  probably  error.  The 
evidence  was  secondary;  the  best  evidence 
being  an  exemplified  copy  of  these  entries. 
This  error,  however,  was  not  material,  and 
hardly  contributed  to  the  verdict.  The  ex- 
istence of  the  unpaid  executions  was  only  a 
slight  circumstance  against  the  plaintiff; 
and,  irrespective  of  this  evidence,  in  our 
opinion,  the  verdict  is  amply  supported. 

[3]  3.  There  was  no  error  in  the  charge 
of  the  court  that  payment  might  be  establish- 
ed by  facts  or  circumstances,  without  fixing 
the  time  or  place  of  payment;  the  question 
of  payment  being  one  for  the  Jury  to  deter- 
mine from  the  facts  in  the  case.  It  is  the 
fact  of  payment,  and  not  the  time  or  place  of 
the  payment,  that  is  the  essential  fact  to  be 
proved;  and  if  the  evidence  established  the 
fact  of  payment  it  is  wholly  immaterial  that 
it  did  not  go  further  and  prove  the  place  and 
time  when  the  payment  was  actually  made. 
Proof  of  the  time  and  place  of  payment  might 
render  the  evidence  of  payment  stronger,  but 
certainly  the  failure  to  prove  the  time  and 
place  cou\d  not  destroy  the  probative  value 
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of  the  proof  that  payment  was  in  fact  made. 

[4]  We  think  there  was  sufficient  evidence 
to  warrant  the  jury  In  coining  to  the  conclu- 
sion that  if  Toung,  the  intestate  of  tbe  de- 
fendants, ever  owed  Fletcher  the  $1,000  he 
bad  paid  the  debt  during  his  lifetime.  Fletch- 
er alleges  that  he  paid  this  note  on  which 
Young  was  cosurety  to  the  bank  in  1Q02.  For 
six  years  thereafter  he  made  no  claim  upon 
Young  for  contribution,  although  during  that 
time  Young  was  entirely  solvent  and  lived 
near  Fletcher,  and  during  that  time  Fletcher 
bad  had  a. settlement  with  Young,  and  had 
given  Young  his  duebill  for  $440.  During 
this  time,  also.  Young  was  sick  for  15  months, 
and  Branch,  one  of  the  administrators,  at- 
tended to  his  business,  and  yet  Fletcher,  with 
no  written  evidence  that  he  had  paid  the 
surety  debt  of  Harris'  in  his  possession,  for 
be  testified  that  he  had  lost  the  note  which 
be  had  paid,  did  not  say  one  word  as  to  the 
existence  of  this  debt,  either  to  Young  or  his 
agent.  Branch.  These  facts  and  circumstance 
es,  taken  all  together,  fully  warrant  the  in- 
ference, either  that  Young  had  never  owed 
the  debt  sued  for,  or,  if  he  had  owed  it,  had 
paid  it  during  his  lifetime,  and  this  reasona- 
ble inference  was  not  in  any  manner  rebutted 
by  evidence.  No  error  appears  to  have  been 
committed,  the  verdict  is  supported  by  the 
evidence,  and  the  court  did  not  err  In  over- 
mling  the  motion  for  &  new  trial. 

Judgment  affirmed. 

POWELL,  J.  (specially  concurring).  1 
doubt  that  the  presumption  or  inference  of 
settlement  of  previous  differences  arising 
from  the  giving  of  a  note  or  duebill  is  as 
broad  as  the  opinion  of  the  Chief  Judge  indi- 
cates, but,  as  applied  to  the  facts  of  the  pres- 
ent case,  the  charge  was  not  misleading  or 
erroneous.  Besides,  it  should  not  be  over- 
looked that  the  all^^ed  indebtedness  for  con- 
tribution had  become  barred  by  the  statute 
of  limitations,  before  the  death  of  the  dece- 
dent, even  if  It  had  not  been  discharged. 
Though  tbe  statute  of  limitations  was  not 
pleaded,  the  very  fact  of  the  lapse  of  time, 
without  claim  of  indebtedness,  greatly  en- 
hances the  inference  arising  from  the  giving 
of  the  duebill. 

Judge  RUSSELL  authorizes  me  to  state 
that  he  concurs  with  these  views. 


(10  Oa.  App.  201) 

VBIRUKI  V.  SAVANNAH  BLEOTRIO  CO. 

(No.  8,420.) 

(Oaort  of  Appeals  of  Georgia.    Dec  19,  1911.) 

(8yUahu9  by  the  Court,) 

JnsTicss  or  ths  Peace  (S  161*)— Appeai/— 
Pboceedings  to  Transfeb  Cause. 

.Where  an  appeal  was  timely  entered  in  a 
justice's  court,  ana  the  appeal  bond  was  taken 
and  approved  by  tbe  justice,  who  recited  that 
the  cost  of  the  appeal  had  been  paid  by  the 


appellant,  these  facts  show  that  the  appeal 
was  properly  entered;  and,  where  the  appeal 
was  timely  transmitted  by  the  justice  to  the 
clerk  of  the  superior  -court,  the  failure  of  the 
justice  to  make  a  formal  entry  of  filing  on  the 
appeal  papers,  even  if  the  statute  required  the 
entry  to  be  made,  was  not,  of  itself,  sufficient 
ground  for  the  judge  of  the  superior  court  to 
dismiss  the  appeal.  The  appellant,  having  done 
everything  that  the  law  required  of  him  to 
entitle  him  to  an  appeal,  should  not  be  depriv- 
ed of  the  right  by  the  failure  of  the  justice  to 
perform  the  merely  formal  act  of  marking  the 
proceedings  filed,  since  they  were  in  fact  and 
in  substance  actually  filed. 

[BM.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  S  161.*] 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  W.  G.  Charlton,  Judge. 

Action  by  the  Savannah  Electric  Company 
against  Eli  Veruki.  From  a  Judgment  of  the 
Superior  Court,  dismissing  an  appeal  from 
justice's  court,  the  defendant  brings  error. 
Reversed. 

Wilson  ft  Rogers,  for  plaintiff  In  error. 
Edmund  H.  Abrahams  and  Osborne  &  Law* 
rence,  tor  defendant  in  error. 

HILL,  O.  J.  This  was  an  appeal  from  a 
justice's  court  to  a  jury  in  the  superior  court 
When  the  case  was  called  In  the  superior 
court,  the  plaintiff  moved  to  dismiss  the  ap- 
peal, on  the  ground  that  the  appeal  had 
never  been  filed  in  the  office  of  the  justice 
of  the  peace,  and  tbe  court  sustained  the  mo- 
tion in  the  following  order:  '*Upon  motion 
of  the  Savannah  Electric  Company,  the  fore- 
going appeal  is  hereby  dismissed;  it  appear- 
ing never  to  have  been  filed  in  the  office  of 
the  justice  of  the  peace.'*  To  the  judgment 
dismissing  the  appeal,  the  defendant  ex- 
cepted. 

Section  4008  of  the  Civil  Code  of  1910  pro- 
vides that  "in  all  civil  cases  tried  and  de- 
termined by  a  county  judge  or  a  justice  of 
the  peace  •  •  ♦  where  the  sum  or  prop- 
erty claimed  is  more  than  $50,  either  party 
may  as  a  matter  of  right  enter  an  appeal  to 
the  superior  court" .  Section  5000  requires 
that  appeals  shall  be  ''entered  within  four 
days  after  the  adjournment  of  the  court  in 
which  the  judgment  was  rendered.**  The 
record  in  this  case  shows  that  within  the 
four  days  allowed  for  entering  an  appeal  in 
the  justice  court  the  following  proceedings 
were  had  in  that  court: 

'^Savannah  Electric  Company  v.  Ell  Veruki. 
In  Justice  Van  Giesen*s  Court  October 
Term,  1909.  Suit  on  account  Judgment  for 
plaintiff.  And  now,  within  the  time  allowed 
by  law,  comes  Eli  Veruki,  and,  being  dissat- 
isfied with  the  judgment  in  the  above-stated 
cause  and  having  paid  the  costs  in  said 
cause,  enters  this  his  appeal  to  a  jury  in  the 
superior  court,  and  the  said  Eli  Veruki,  as 
principal,  and  the  undersigned,  M.  K.  Jones, 
as  security,  hereby  acknowledge  themselves 
bound  for  the  eventual  condemnation  money 
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iu  s&iji  cause.  Witness  our  hands  and  seals 
this  twelfth  day  of  October,  1909.  Eli  Ve- 
ruki.    [L.  S.]    M.  K.  Jones.    [L.  S.] 

**Bond  approved  and  all  costs  paid  this 
October  25,  1909.  F.  S.  Van  Giesen,  J.  P. 
2nd  G.  M.  District,  C.  C.  Ga.    [Official  Seal.]" 

It  would  seem  from  this  record  that  the 
appellant  had  complied  fully  with  the  re- 
quirements of  the  statute,  and  was  entitled 
to  have  his  appeal  entered  and  transmitted 
to  the  superior  court  of  the  county.  Having 
so  entered  his  appeal,  paid  the  costs,  and 
given  the  appeal  bond,  there  was  nothing 
more  for  him  to  do ;  and  when  this  had  been 
done  the  law  required  the  Justice  of  the 
peace  to  transmit  the  same  to  the  clerk  of 
the  superior  court.  Section  5013  of  the  Civil 
Code  of  1910  provides  that,  "when  an  appeal 
from  the  Judgment  of  a  Justice  of  the  peace 
or  notary  public  has  been  entered,  it  shall 
be  the  duty  of  such  Justice  of  the  peace  or 
notary  public  to  transmit  the  same  to  the 
clerk  of  the  superior  court  of  the  county  in 
which  proceedings  may  have  been  had,  at 
least  ten  days  before  the  next  superior  court 
of  said  county."  Nothing  is  said  in  the 
statute  about  requiring  the  Justice  of  the 
peace  to  formally  mark  the  appeal  papers 
filed  in  his  office.  It  would  seem  that  the 
filing  could  be  presumed  from  the  entering 
of  the  appeal  in  the  offijce  of  the  justice  of 
the  peace  and  the  approval  of  the  appeal 
bond  by  the  Justice  of  the  peace,  with  the 
statement  that  the  costs  of  the  appeal  had 
been  paid  by  the  appellant;  and  when  the 
appeal  proceedings  made  timely  appearance 
in  the  superior  court  of  the  county  it  would 
be  fair  to  presimae  that  the  record  In  the 
appeal  case  had  been  transmitted  by  the 
Justice  of  the  peace  to  the  clerk  of  the  supe- 
rior court  It  is  immaterial  how  the  Justice 
of  the  peace  transmitted  the  papers.  If  they 
were  in  fact  transmitted  and  got  into  the 
possession  of  the  clerk  of  the  superior  court 
in  any  manner,  it  was  sufficient;  and  it 
must  be  presumed  that  the  Justice  of  the 
peace  did  transmit  theise  papers  to  the  clerk 
of  the  superior  court;  the  presumption  as  to 
all  officers,  until  the  contrary  appears,  being 
that  they  have  done  their  official  duty. 

We  know  of  no  law  that  requires  a  Jus- 
tice of  the  peace  to  mark  appeal  papers  as 
filed  in  his  office.  If  all  of  those  things  are 
done  by  the  appellant  which  the  statute  says 
he  shall  do  to  entitle  him  to  an  appeal,  in 
our  opinion,  he  would  be  entitled  to  the  ap- 
peal, although  the  Justice  of  the  peace  had 
not  marked  the  papers  constituting  the  ap- 
peal proceedings  as  of  file  in  his  office.  We 
cannot  think  that  the  mere  failure  of  the 
magistrate  to  make  a  formal  entry  of  filing, 
which  is  purely  a  ministerial  act,  should 
work  such  an  injury  to  the  appellant  as  to 
have  his  appeal  dismissed,  when  the  pro- 
ceedings show  that  he  had  complied  strictly 
with  all  that  the  law  required  of  him  in  en- 


tering his  appeal,  in  giving  his  appeal  bond, 
and  in  paying  the  costs. 

In  Pearce  v.  Renfroe,  68  Ga.  194,  it  was 
held  to  be  no  cause  of  dismissal  of  an  ap- 
peal that  the  magistrate  did  not  file  the  pa- 
pers in  the. office  of  the  clerk  of  the  superior 
court  within  the  time  required  by  law,  or 
did  not  send  up  the  Judgment  rendered  by 
him,  or  made  no  proper  certificate  that  the 
appellant  had,  within  the  proper  time,  paid 
the  costs  and  given  the  bond.  "When  an  ap- 
pellant has  done  his  duty,"  says  the  court, 
"the  mistake  of  the  magistrate  may  be  cor- 
rected." 

In  Holt  V.  Edmondson,  31  Ga.  357,  it  was 
held  that  when  a  party,  desiring  to  appeal, 
pays  the  costs,  tenders  security,  and  demands 
an  appeal  from  the  clerk  during  the  term  at 
which  the  Judgment  was  rendered,  and, 
through  fault  of  the  clerk,  the  appeal  is  not 
entered,  the  court,  on  application,  will  order 
the  appeal  to  be  entered  nunc  pro  tunc.  It 
follows  logically  from  this  that  If  the  Jus- 
tice of  the  peace  was  required  to  formally 
mark  the  appeal  proceedings  filed  in  his  of- 
fice, and  he  had  failed  to  do  so,  and  it  ap-- 
peared  that  the  appeal  had  nevertheless  been 
entered,  and  all  the  requirements  of  the 
statute  entitling  the  appellant  to  appeal  had 
been  complied  with  by  him,  the  Justice  could 
be  required  to  mark  this  entry  of  filing  nunc 
pro  tunc,  on  the  hearing  of  the  appeal  In  the 
superior  court.  The  right  of  appeal  is  an 
important  right;  and,  where  the  appellant 
has  done  everything  that  the  statute  re- 
quires him  to  do  in  order  to  secure  this  right, 
it  would  be  a  great  wrong  to  deprive  him  of 
this  right  through  no  fault  of  his  own,  but 
on  account  of  the  failure  of  the  Justice  of 
the  peace  to  make  the  formal  entry  of  filing. 

For  these  reasons,  we  think  the  learned 
Judge  erred  in  dismissing  the  appeal,  because 
it  appeared  "never  to  have  been  filed  in  the 
office  of  the  Justice  of  the  peace." 

Judgment  reversed. 


(10  Ga.  App.  167) 

SOUTHERN  RT.  CO.  v.  STROZIER  &  WA- 
TERS.    (No.  3,212.) 

(Court  of  Appeals  of  Georgia.     Dec,  19,  1911.) 

(8yUahu9  hy  the  Court.) 

1.  TaovEK  AND  Conversion  (§  16*)--Riqht 
OF  Action— Title  or  Plaintiff. 

It  is  well  settled  that,  to  support  an  ac- 
tion of  trover,  the  plain tifif  must  show  either 
title  in  himself  at  the  time  when  the  suit  was 
commenced,  prior  possession,  or  the  right  of 
possession. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  §§  119-147;  Dec.  Dig. 
§  16.*] 

2.  Carriers  (§  51*)— Carriage  of  Goods- 
Bill  OF  Lading — Rights  of  Drawee  of 
Draft  Attached. 

"Where  a  bill  of  lading  is  attached  to  a 
draft  drawn  on  a  third  person,  it  will  be  treat- 
ed as  security  for  the  draft,  and  neither  title  to 
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the  goods,  nor  right  to  the  bill  of  lading,  will 
pass  to  the  drawee  until,  as  required  therein, 
he  accepts,  or  accepts  and  secures,  or  pays  the 
draft,  as  the  case  may  be.*' 

[Ed.  Note.—For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  148,  149;   Dec  Dig.  §  51.*] 

3.  Cabbiebs    (S   83*)— Cabbiaob    of  Goods^ 
Pebfobmance  of  Contbact— Dbliveby  by 

CaBBIEB—PbESENTATION    of    BIU.    of    liAD- 
IITG. 

While  the  general  rule  is  that  where  one 
orders  goods  to  be  shipped  by  a  common  car- 
rier, and  the  order  is  accepted  and  the  goods 
shipped,  a  delivery  to  the  carrier  is  a  delivery 
to  the  purchaser,  the  carrier  being  the  agent 
of  the  purchaser  to  receive  them,  and  when 
this  is  done  the  title  passes  from  the  vendor  to 
the  vendee,  this  general  rule,  however,  is  sub- 
ject to  exception.  If  for  any  reason  the  seller, 
at  the  time  of  the  shipment  and  delivery  of 
the  goods  to  the  common  carrier,  takes  a  bill 
of  lading  to  his  own  order,  and  attaches  thereto 
a  draft  tor  the  purchase  money,  he  thereby  ex- 
presses his  intention  to  retain  the  title  until 
the  draft  is  paid,  or  accepted,  and  secured; 
and,  where  this  method  of  shipment  is  adopted, 
the  carrier  becomes  the  agent  of  the  seller  or 
consignor,  and  would  be  authorized  to  deliver 
the  goods  only  on  a  surrender  to  it  of  the  bill 
of  lading. 

[Bid.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {§  30S-815;   Dec.  Dig.  S  83.*] 

4.  FOBHEB  Decision  Controlling. 

This  case  is  fully  controlled  by  the  decision 
of  this  court  in  Moss  v.  Sell,  8  Ga.  App.  588, 
70  S.  lEk  18,  and  the  decision  of  the  Supreme 
Court  in  Erwin  v.  Harris,  87  Ga.  335,  13  S.  BI 
513. 

5.  Judgment  Unauthobized. 

The  judgment  in  favor  of  the  plaintiff  was 
unauthorized,  and  a  nonsuit  should  have  been 
awarded. 

Error  from  City  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Action  by  Strozler  &  Waters  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Strozler  &  Waters  sued  the  Southern  Rail- 
way Company  In  trover  In  the  city  court  of 
Savannah  to  recover  bed  lounges  shipped  by 
the  Johnson  Manuf&cturlng  Company  at  Fay- 
ettevUle,  N.  C,  to  its  own  order  at  Savannah, 
Ga.,  with  direction  to  notify  Strozler  &  Wa- 
ters. The  facts  are  not  In  dispute,  and, 
briefly  stated,  are  as  follows:  Strozler  & 
Waters  gave  an  order  for  seven  lounges,  ag- 
gregating In  price  the  sum  of  $47,  to  a  sales- 
man of  the  Johnson  Manufacturing  Company 
on  February  17,  1010,  the  terms  to  be  60 
days  from  March  1st.  On  receipt  of  this  or- 
der the  Johnson  Manufacturing  Company 
wrote  to  Strozler  &  Waters,  requesting  a  de- 
posit of  $10  on  account,  and  this  deposit  was 
made.  Finding  that  Strozler  &  Waters  had 
no  commercial  rating,  the  Johnson  Manu- 
facturing Company  made  a  shipment  of  the 
seven  lounges  at  FayettevlUe,  N.  C,  to  it- 
self at  Savannah,  with  order  to  notify  Stro- 
zler &  Waters,  attached  a  bill  of  lading  to 
a  sight  draft  drawn  on  Strozler  &  Waters, 
and  placed  It  in  the  bank  for  collection. 
Strozler  &  Waters  were  then  duly  notified  of 


the  method  of  shipment  and  were  requested 
to  pay  the  draft.  They  refused  to  pay  the 
draft,  and  the  railroad  company  refused  to 
deliver  possession  of  the  goods  to  them,  un- 
less the  bin  of  lading  was  surrendered,  and 
upon  this  refusal  Strozier  &  Waters  insti- 
tuted proceedings  in  trover,  claiming  title 
to  the  shipment.  The  case  is  before  us  on 
exceptions  to  the  refusal  of  the  court  to 
grant  a  nonsuit,  and  also  to  the  final  judg- 
ment roidered  in  favor  of  the  plaintiff.  The 
questions  raised  by  the  record  are  as  fol- 
lows: (1)  Can  an  action  In  trover  be  sus- 
tained without  showing  either  title,  prior 
possession,  or  the  right  of  possession?  (2) 
Where  a  vendor  makes  a  shipment  by  means 
of  a  common  carrier,  to  his  own  order,  with 
directions  to  notify  a  third  person  at  des- 
tination, and  the  bill  of  lading  Is  attached  to 
a  sight  draft  for  collection  drawn  on  such 
third  person,  does  any  title  pass  to  such 
third  person  until  payment  Is  made  of  the 
draft,  or  rightful  possession  of  the  bill  of 
lading  obtained?  (3)  Where  a  shipment  Is 
made  to  the  order  of  the  consignor,  with 
direction  to  notify  a  third  person,  and  a 
sight  draft  is  deposited  for  collection,  Is  not 
the  carrier  Justified  in  refusing  to  deliver 
until  presentation  of  the  bill  of  lading;  and 
can  a  recovery  as  for  a  conversion  be  had 
against  the  carrier  for  a  refusal  to  deliver 
until  presentation  of  the  bill  of  lading  under 
these  facts? 

E.  H.  Abrahams  and  Osborne  &  Lawrence, 
for  plaintiff  In  error.  A.  Lr.  Alexander  and 
Alexander  R.  Lawton,  fbr  defendant  in  error. 

• 

HILL,  O.  J.  (after  stating  the  facts  as 
above).  [1]  1.  It  is  well  settled  that  to  sup- 
port a  recovery  In  an  action  of  trover  the 
plaintiff  must  show  either  title  In  himself, 
prior  possession,  or  right  of  possession. 
Mitchell  V.  Georgia  &  Alabama  R.,  Ill  Ga. 
760,  36  S.  E.  971,  51  L.  R.  A.  622.  In  this 
case  the  plaintiffs  rely  upon  title  to  the 
shipment  In  question.  They  contend  that 
the  payment  of  the  deposit  of  $10  and  the 
delivery  of  the  goods  to  the  carrier  operated 
to  fix  this  title  in  them;  that  the  contract 
of  sale  was  fully  executed  and  was  not  in 
any  sense  executory;  and  that  the  railroad 
company  held  possession  of  the  goods  as 
their  agent  and  not  as  the  agent  of  the  con- 
signor. 

[3]  Unquestionably  it  is  a  general  rule 
that  delivery  to  the  carrier  of  goods  pur- 
chased is  delivery  to  the  consignee ;  but  this 
general  rule  may  be  varied  by  a  manifest  ex- 
ception thereto  made  by  the  vendor  at  the 
time  of  shipment.  At  the  time  of  shipment 
in  this  case  the  Johnson  Manufacturing  Com- 
pany expressly  reserved  title  to  the  shipment 
by  taking  a  bill  of  lading  to  its  order  and 
attached  a  sight  draft  to  the  same  for  col- 
lection. 


•For  oth«r  cues  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  4  Am.  Dig.  Key  No.  Serlee  &  Rep'r  Indexes 
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[2]  Section  4134  of  the  Civil  Code  (1910) 
in  snch  case  expressly  provides  that  no  title 
passes  until  the  drawee  pays  the  draft 
thus  drawn  upon  him.  *'When  a  bill  of  lad- 
ing Is  attached  to  a  draft  drawn  on  a  third 
person,  it  will  be  treated  as  security  for  the 
draft,  and  neith^  title  to  the  goods,  nor 
right  to  the  bill  of  lading,  will  pass  to  the 
drawee  until,  as  required  therein,  he  accepts, 
or  accepts  and  secures,  or  pays  the  draft  as 
the  case  may  be."  When  the  Johnson  Manu- 
facturing Company  consigned  the  shipment 
to  itself,  with  order  to  "notify  Strozier  & 
Waters,"  this  was  equivalent  to  a  positive 
statement  that  it  did  not  intend  to  part  either 
wltl^  the  title  to  the  shipment  or  the  posses- 
sion thereof  until  this  draft  was  paid. 

[4]  The  case  of  Brwin  v.  Harris,  87  Qa. 
835,  18  S.  B.  513,  seems  to  us  controlling  on 
this  point  In  that  case  a  sale  of  oats  was 
offered  by  a  party  in  Texas  to  the  vendee 
in  Georgia.  The  vendee  replied,  ofTering  to 
take  five  car  loads  f.  o.  b.  at  a  Texas  point, 
and  the  offer  was  accepted.  The  vendor 
shipped  the  oats,  sending  a  draft  for  collec- 
tion, with  the  bill  of  lading  attached,  and 
the  vendee  claimed  title.  The  court  ruled 
as  follows:  "The  general  rule  is  that  when 
one  orders  goods  from  a  distant  place  to  be 
shipped  by  a  common  carrier,  and  the  order 
is  accepted  and  the  goods  shipped,  a  delivery 
to  the  common  carrier  is  a  delivery  to  the 
purchaser,  the  common  carrier  being  the 
agent  of  the  purchaser  to  receive  them;  and, 
when  this  is  done,  the  title,  without  more, 
passes  from  the  vendor  to  the  vendee.*'  Now 
note  the  exception:  "If,  however,  the  vendor 
of  the  goods  is  not  satisfied  of  the  solvency 
of  the  purchaser,  or  is  doubtful  thereof,  or 
wishes  to  retain  the  title  in  himself,  he  may 
vary  this  rule,  when  he  makes  the  consign- 
ment and  delivers  the  goods  to  the  carrier, 
by  taking  a  bill  of  lading  from  the  carrier 
to  his  own  order.  When  the  vendor  does 
this,  it  is  evidence  that  he  does  not  part 
with  the  title  of  the  goods  shipped,  but  re- 
tains the  same  imtil  the  draft  which  he 
sends  with  the  bill  of  lading  is  accepted  or 
paid;  and,  when  the  title  is  thus  reserved  in 
the  vendor  or  consignor,  the  carrier  is  his 
agent  and  not  .the  agent  of  the  consignee, 
and  the  risk  is  the  consignor's  and  not  the 
consignee's.  Erwin,  the  consignor,  having 
taken  the  bill  of  lading  to  his  own  order  and 
attached  it  to  the  draft  drawn  on  Harris, 
and  sent  them  to  the  bank  in  Macon,  Ga.,  de- 
livery to  the  carrier  in  Texas  was  not  a  de- 
livery to  Harris.  Under  these  facts,  the  title 
remained  in  Erwin,  the  consignor,  and  the 
delivery  to  Harris  was  contemplated  to  be 
at  his  residence  in  Macon;  payment  of  the 
price  to  be  made  by  him  there  on  delivery." 
See,  also,  to  the  same  effect,  F.  Ow  &  P.  Rail- 
road Co.  Y.  Berry,  116  Ga.  19,  42  S.  El  371, 
and  the  decision  of  this  court  in  Moss  & 
Co.  T.  Sell,  8  Ga.  App.  588,  70  S.  B.  18.  In 
the  case  decided  by  this  court,  referring  to 


the  conduct  of  the  consignor  In  the  method 
of  shipment,  it  is  said  that  "the  seller  there- 
by expresses  his  intention  not  to  part  with 
the  title  to  the  goods  shipped  to  the  buyer 
until  his  draft  attached  to  the  bill  of  lading 
is  accepted  and  paid."  The  facts  in  the  case 
sub  judice  are  almost  identical  with  the 
facts  in  the  case  of  Erwin  v.  Harris,  supra; 
the  only  difference  being  the  payment  of 
the  $10  deposit  by  Strozier  &  Waters  as  re- 
quired by  the  Johnson  Manufacturing  Copti- 
pany.  This  payment  of  $10  was  simply  a 
payment  on  account,  and  to  this  extent  it 
gave  to  the  purchasers  an  interest  in  the 
shipment,  but  it  did  not  fix  the  title  to  the 
shipment  in  them  in  the  fkce  of  the  express 
declaration  on  the  part  of  the  consignors, 
as  shown  by  their  method  of  shipment,  that 
the  title  to  the  shipment  was  reserved  until 
the  purchase  price  was  fully  paid  by  the 
consignees.  Here  the  vendors  were  not  satis- 
fled  of  the  solvency  of  the  vendees.  They 
found  that  the  vendees  had  no  commercial 
rating,  and  therefore  the  vendors  exercised 
their  right  to  protect  themselves  by  consign- 
ing the  shipment  to  themselves  in  Savannah 
and  attaching  a  draft  to  the  bill  of  lading. 
In  the  case  of  Mathewson  v.  Belmont  Flour- 
ing Mills  Co.,  76  Ga.  359,  it  was  distinctly 
held  that,  where  goods  were  shipped  with 
sight  draft  and  bill  of  lading  attached,  the 
return  of  the  draft  accepted  or  paid  was  a 
condition  precedent  to  fix  the  tltle^  and  un- 
til this  was  done  no  title  passed. 

We  might  rest  the  decision  of  the  case 
here,  since  by  the  authorities  cited  appli- 
cable to  the  facts,  which  are  not  in  dispute, 
the  plaintiffs  in  the  court  below  not  only 
failed  to  show  any  title  in  themselves  to 
the  shipment,  but  expressly  showed  that  the 
vendor.  Johnson  Manufacturing  Company, 
had  reserved  title  in  itself  until  the  draft 
was  paid.  The  carrier  had  knowledge  of  the 
method  of  shipment,  (t  had  the  absolute 
right  to  refuse  to  deliver  the  shipment,  made, 
as  it  was,  without  a  surrender  of  its  bUl  of 
lading.  If  it  had  delivered  the  shipment  to 
the  consignees  without  the  bill  of  lading^ 
it  would  have  been  in  law  liable  to  the  ven- 
dors for  any  consequent  loss,  for  the  carrier 
is  bound  to  see  that  it  delivers  a  shipment 
only  to  the  proper  person  designated  by  the 
consignor.  Where  a  bill  of  lading  covering 
a  shipment  has  been  issued,  the  carrier  may 
demand  its  production  as  a  condition  preced- 
ent to  making  delivery.  Atlantic  &  Bir- 
mingham By.  Co.  y.  Spires,  1  Ga.  App.  22, 
57  S.  E.  973;  Sellers  v.  Savannah,  Florida 
&  Western  By.  Co.,  123  Ga.  386,  51  S.  B. 
398.  It  follows  from  the  foregoing  that  a 
refusal  by  the  railroad  company  to  deliver 
the  shipment  to  the  consignees,  under  the 
facts  as  stated,  did  not  amount  to  a  conver- 
sion by  the  carrier,  but  that  the  carrier  In 
refusing  to  deliver,  without  a  surrender  of 
its  negotiable  bill  of  lading,  was  standing 
squarely  upon  its  rights. 
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[SI  We  conclude,  therefore,  that  the  trial 
court  erred  In  not  awarding  a  nonsuit,  and 
that  the  judgment  against  the  defendant  was 
unauthorized. 

Judgment  reyersed. 

(10  Qa.  App.  197) 

MOORE  V.    GOFIBLD.     (No.   8,S77.) 
(Oourt  of  Appeals  of  Georgia.    Dec.  19,  1911.) 

(SyUaJfUB  ly  the  Court.) 

Mabshaijito  Assets  and  Secubities  (|  9*)^ 
fokbcxosxjbx    olr   mobtgaqb  —  rights    ov 

PABAHOX7NT  CBBDITOB. 

A.  held  a  mortgage  on  two  mules,  and  B. 
held  a  junior  mortgage  on  one  of  them.  The 
mortgagor,  by  the  consent  of  A.  and  without 
the  knowledge  or  consent  of  B.,  sold  the  one 
not  covered  hy  B.'b  mortgage,  and  applied  the 
proceeds  to  the  payment  ox  an  open  account 
which  A.  held  against  him.  B.  foreclosed  his 
mortgage,  and,  under  the  execution,  seized  and 
sold  the  mule  covered  thereby.  The  amount 
realized  from  the  mortgagor's  sale  of  the  mule 
covered  by  A.'s  mortgage  would  have  been  suffi- 
cient to  have  paid  the  balance  due  on  A.'s  mort- 
nge,  as  well  as  the  mortgage  fi.  fa.  held  by  B. 
Held  that,  in  the  distribution  of  the  fund  in 
the  hands  of  the  court,  equitable  principles 
should  control,  and,  under  the  facts,  there  was 
no  error  in  the  judgment  awarding  the  money 
to  B.'s  mortgage  fi.  fa. 

[B3d.  Note.— For  other  cases,  see  Marshaling 
Assets  and  Securities,  Dec  Dig.  f  9.*] 

EtroT  fFom  Sfuperior  Court,  Walton  Conn* 
ty;   C.  H.  Brand,  Judge. 

Claim  by  R.  D.  Moore  to  the  proceeds  ot 
a  mortgage  foreclosure  by  E.  W.  Cofield. 
Judgment  for  Cofield,  and  Moore  brings  er* 
ror.    Affirmed. 

W.  O.  Dean,  for  plaintiff  in  error.  A.  G. 
Stone,  for  defendant  in  error. 

HILL»  C.  J.  The  question  in  this  ease 
arose  on  the  distribution  of  a  fund  in  the 
hands  of  the  sheriff,  arising  from  the  sale 
of  mortgaged  property  under  execution.  Co- 
field  held  a  mortgage  on  one  mule.  Moore 
held  a  mortgage  on  two  mules ;  one  of  them 
being  the  same  mule  covered  by  Cofield*s 
mortgage.  Cofleld's  mortgage  was  Junior  in 
date  to  that  held  by  Moore.  He  foreclosed 
his  mortgage,  and  had  the  mule  levied  upon 
and  sold,  and  the  fund  realized  from  this 
sale  was  claimed  by  Moore^  under  his  senior 
mortgage.  The  undisputed  evidence  before 
.the  court,  on  the  hearing  of  the  rule,  showed 
that  Moore  agreed  that  the  mortgagor  should 
sell  the  mule  not  covered  by  Cofleld's  mort- 
gage, and  apply  the  proceeds  arising  from 
the  sale  >of  this  mule  to  the  debt  or  account 
against  him,  which  was  held  by  the  firm  of 
which  Moore  was  a  partner,  and  the  money 
arising  from  the  sale  of  the  mule  was  ac- 
cordingly applied  to  the  payment  of  this 
debt  Cofield  did  not  know  of  this  arrange- 
ment between  Moore  and  the  mortgagor.  If 
the  mon^y  realized  from  the  sale  of  the 
mule  on  which  Moore  held  a  mortgage  had 


been  applied  on  this  mortgage,  it  would  have 
reduced  this  senior  mortgage  to  only  $15  or 
$20,  and  the  money  arising  from  the  sale 
of  the  mule  under  the  mortgage  foreclosure 
by  the  sheriff  would  have  been  sufficient  to 
pay  off  this  balance  and  also  the  mortgage 
fi.  fa.  htid  by  Cofield.  Cofield  contended  that 
under  these  facts  he  was  in  justice  and 
equity  entitled  to  have  the  money  realized 
from  the  sale  of  this  mule,  to  pay  off  his 
mortgage  fi.  fa.  The  judge,  without  the  in- 
tervention of  a  jury,  tried  the  question  of 
law  involved,  and  rendered  a  finding  in  fa- 
vor of  Cofield. 

We  think  the  decision  of  the  Judge  was 
within  the  well-settled  principle,  codified  in 
section  3220  of  the  CivU  Code  of  1910,  that, 
"as  among  themselves,  creditors  must  so  pros- 
ecute their  own  rights  as  to  not  unnecessari- 
ly jeopardize  the  rights  of  others;  hence  a 
creditor  having  a  lien  on  two  funds  of  the 
debtor,  equally  accessible  to  him,  will  be 
compelled  to  pursue  the  one  on  whidi  other 
creditors  have  no  Hen."  See,  also,  section 
6218;  Mulherin  r.  Porter,  1  Qa.  App.  153, 
58  S.  B.  00. 

Judgment  affirmed. 


(10  Q«.  App.  IM) 

WHIDDBN  V.  CITY   OP  THOMASVILI-D. 

(No.  8,374.) 

(Court  of  Appeals  of  Georgia.    Dec  19,  1911.) 

(Syllabue  hy  ihe  OourtJ 
1.  Apfsai«  Airn  Bbbob  (f  78*)— Dbxjisions  Rx- 

VISWABLS— JUDQMSRT   SUSTAINING   DEMim- 
BSB. 

The  judgment  sustaining  the  general  de- 
murrer to  the  petition  is  a  final  judgment,  from 
which  a  writ  of  error  will  lie. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  426,  404^83;  Dec.  Dig. 
f  78.*] 

2.  AfPBAIiAND  BBBOB  (I  725*)^ASBIGlffVBNT8 

or  liBBoa— SxxnrioiSNOT. 

Where  a  bill  of  exceptions  recites  that  the 
court  sustained  a  general  demurrer,  and  that 
*'the  plaintiff  in  error  excepted  to  the  order  sus- 
taining said  general  demurrer,  and  assigns  the 
same  as  error,'*  the  assignment  of  error  is  suf- 
ficient. O'Neal  V.  Miller,  9  Qa.  App.  — ^  70 
S.  EI.  071, 


[EM.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f|  3002-3005;  Dec  Dig.  • 
725.»] 

8.  MtTNioiPAL  Cobpobahonb  (i  816^)  — Db- 
FEonvB   SiBEET— Actions  tob   Injitbibs— 

PXJBADINO. 

In  a  suit  to  recover  damages  from  a  mu- 
nicipal corporation  for  an  alleged  injury  re- 
sulting from  a  defective  constructiou  of  a  street, 
it  is  not  necessary  to  allege  either  actual  or 
constructive  notice  of  such  defective  construc- 
tion. PoL  Code  1910,  ft  898;  Major,  etc,  of 
Monteauma  v.  Wilson,  82  Oa.  206^  9  S.  Q.  17, 
14  Am.  St.  Rep.  150. 

[£)d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1711-1724;  Dec. 
Dig.  ft  816.*] 

4.  SuFnciENOT  or  Pstition— Demusbbb. 

The  allegations  of  the  petition  in  form  and 
substance  set  forth  a  cause  of  action,  and  the 


*For  other 
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court  erred  in  sustaining  a  general  and  spedal 
demurrer  thereto. 

Error  from  City  Court  of  Thomasville;  W. 
H.  Hammond,  Judge. 

Action  by  R.  F.  Whidden  against  the  City 
of  ThomasYille.  Judgment  for  defendant, 
and  plaintifT  brings  error.    Reversed. 

Theodore  Titus,  for  plaintiff  in  error.  T. 
N.  Hopkins  and  J.  H.  S^errlU,  for  defendant 
in  error. 

HILL,  O.  J.    Judgment  reversed. 


(10  Ga.  App.  216) 

HOWE  V.  STATE.     (No.  3,796.) 
(Court  of  Appeals  of  Georgia.    Dec  19,  1911.) 

(Sylldbiu  hy  the  Court,) 

1.  Indictment  and  Information  (§  110*)  — 
RsQUisiTES  or  Accusation  —  Following 
Language  of  Statute. 

An  accusation  which,  following  the  general 
language  of  the  statute,  charges  that  the  ac- 
cused did  sell  and  barter,  for  a  valuable  con- 
sideration, alcoholic,  spirituous,  malt,  and  in- 
toxicating liquors,  intoxicating  bitters,  and 
drinks  which,  if  drunk  to  excess,  will  produce 
intoxication,"  is  not  subject  to  special  demur- 
rer on  the  ground  that  the  kind  of  drinks  sold 
is  not  specified  with  sufficient  definiteness. 
HaU  V.  State,  8  Ga.  App.  747,  70  S.  E.  211. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Gent.  Dig.  §  294;  Dec.  Dig. 
S  110.*1 

2.  Intoxicating  Liquobs  (|  216*)— Crimi- 
nal Prosecutions— Sufficiency  of  Accu- 
sation. 

The  specific  point  that,  since  some  malt 
liquors  are  not  intoxicating,  the  accusation 
should  have  expressly  shown  that  the  malt  liq- 
uors referred  to  therein  were  intoxicating,  is 
not  meritorious.  Stoner  v.  State,  5  Ga.  App. 
716,  63  S.  E.  602. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  ((  230-233;  Dec.  Dig.  § 
216.*] 

3.  Review  of  Decisions  Refused. 

The  request  to  review  these  decisions,  for 
the  purpose  of  having  them  modified  or  over- 
ruled, is  refused. 

4.  Intoxicating  Liquors  ({{  224,  236*)  — 
Criminal  Prosecutions— Instructions. 

There  was  no  error  in  the  court*8  instruct- 
ing the  jury  as  follows:  "On  the  trial  of  one 
charged  with  having  violated  the  law  bv  ille- 
gally seUlng  intoxicating  liquors,  proof  that 
the  accused  received  money  from  another  per- 
son, accompanied  with  a  request  to  procure 
whisky  for  the  latter,  and  shortly  thereafter 
delivered  whisky  to  such  person,  puts  the  onus 
on  the  defendant  of  explaining  where,  how,  and 
from  whom  he  got  the  liquor;  and  if  the  ex- 
planation offered  by  him  is  supported  only  by 
his  own  statement,  the  jury,  if  they  believe  it 
to  be  a  mere  subterfuge  to  cover  up  an  illegal 
sale  by  himself,  are  authorized  to  find  the  de- 
fendant guilty."  Mack  v.  State,  116  Ga.  546, 
42  S.  E.  776.  A  request  to  charge,  stating  a 
contrary  doctrine,  was  properly  refused. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  %%  275-281,  300-322;  Dec. 
Dig.  K  224,  236.*] 

5.  Sufficiency  of  Evidence— No  Error. 

The  evidence  strongly  supports  the  con- 
viction, and  no  material  error  appears. 


Error  from  City  Court  of  Fitzgerald;  E. 
Wall,  Judge. 

L.  W.  Howe  was  convicted  of  violating  the 
liquor  law,  and  brings  error.    Affirmed. 

Haygood  &  Cutts,  for  plaintiff  In  error. 
A.  J.  McDonald,  Sol.,  for  the  State. 

POWELL,  J.    Judgment  affirmed. 


(70  w.  Va.  1) 

PEALE  et  aL  v.  GROSSMAN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  28.  1911.) 

(SyllahuB  by  the  Court.) 

1.  Fraudulent  Conveyances  (8  206*)  — 
Transactions  Invalid— Prior  or  Subse- 
quent Creditors. 

Whether  one  is  a  prior  or  a  subsequent 
creditor  in  relation  to  a  voluntary  conveyance 
must  be  ascertained  solely  by  reference  to  the 
time  the  debt  was  contracted. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  fS  629,  630 ;  Dec.  Dig. 
§  206.*] 

2.  Fraudulent  Convetanobs  (|  206*)  — 
Transactions  Invalid  —  Priority  of 
Claims— Running  Accounts. 

When  a  running  or  continuous  account  ex- 
tends over  the  date  of  a  voluntary  conveyance, 
the  creditor,  as  to  the  part  of  the  indebtedness 
contracted  prior  to  the  conveyance,  is  a  prior 
creditor,  and.  as  to  the  part  contracted  sub- 
sequent to  the  conveyance,  he  is  a  subsequent 
creditor. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §§  629,  630 ;  Dec  Dig. 
§  20G.*1 

3.  Payment  (|  43*)— Application— Running 
Accounts. 

If  payments  are  made  on  a  running  or 
continuous  account,  without  particular  appli- 
cation of  the  same  thereto  by  direction  of  the 
paying  debtor  or  act  of  the  receiving  creditor, 
the  law  applies  the  payments  to  the  oldest 
items  of  the  account. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  S  122 ;    Dec.  Dig.  f  43.*] 

4.  Fraudulent  Conveyances  (§  206*)  — 
Transactions  Invalid  —  Priority  of 
Claims— Running  Accounts. 

One  loses  his  position  of  prior  creditor  by 
accepting  payments  which  lawfully  go  in  full 
discharge  of  the  indebtedness  contracted  prior 
to  the  voluntary  conveyance. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §S  629,  630 ;  Dec.  Dig. 
§  206.*] 

5.  Fraudulent  Conveyances  ($  312*)— Rsm- 
boies  of  Creditors— Decree. 

A  decree  charging  property  with  the  pay- 
ment of  debts  in  favor  of  various  creditors 
should  specifically  state  the  amount  due  to  each 
creditor. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Dec.  Dig.  S  312.*] 

Appeal  from  Circuit  Court,  Kanawha 
County.  • 

Bill  by  W.  G.  Peale  and  others,  partners, 
against  M.  W.  Grossman  and  others.  From 
a  decree  for  defendants,  T.  J.  Peale,  surviving 
partner,  and  others  appeal.  Affirmed  and  re- 
manded, with  a  direction. 


•For  other  cases  see  same  topic  and  section  NUMBSR  In  Deo.  Dig.  4b  Am.  Dig.  Key  No.  Series  4b  Rep'r  Indexes 
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A.  Burlew  and  D.  W.  Taylor,  for  appel- 
lant Peale.  Nash  &  Nash,  for  appellant 
J^terling  Paint  &  Glass  Co.  Price,  Smith, 
.spilman  &  Clay,  for  appellants  Chicago  Var- 
uish  Co.  and  others.  Payne  &  Payne  and 
Berkeley  Minor,  Jr.,  for  appellees. 

ROBINSON,  J.  This  la  a  suit  attacking 
conveyances  to  a  wife  as  being  in  fraud  of 
the  husband's  creditors.  The  chancellor 
found  from  the  pleadings  and  proofs  that  the 
conyeyances  were  not  made  In  actual  fraud, 
but  that  one  of  them  conveying  a  lot  of 
ground  was  voluntary  and,  therefore,  void 
as  to  the  debts  contracted  prior  to  its  date; 
that  all  the  debts  claimed  by  the  bill  and 
petitions  were  contracted  after  this  convey- 
ance was  made,  except  a  debt  of  one  of  the 
petitioning  creditors;  that  the  wife  furnish- 
ed $1,800  of  the  money  that  paid  for  the  lot 
and  the  improvements  thereon  from  resourc- 
es of  her  own,  other  than  those  of  her  hus- 
band ;  and  that  the  improvements  placed  on 
the  lot  a  considerable  time  after  the  con- 
veyance are  chargeable  with  the  debts  of 
the  husband,  claimed  by  plaintiff  and  the 
other  petitioners,  to  the  extent  that  his 
means  went  into  those  improvements,  that 
Is,  to  the  amount  of  $1,325.  Accordingly  a 
decree  was  entered  directing  that  the  prop- 
erty be  sold  for  the  satisfaction  of  the  debts 
to  that  amount.  If  not  paid  to  that  extent 
by  the  wife  in  a  day  given.  From  this  de- 
cree plaintiff  and  other  creditors  have  ap- 
pealed. The  main  contention  is  that  the 
court  erred  in  not  subjecting  the  property 
as  a  whole  to  the  payment  of  the  husband's 
debts. 

The  case  Is  so  similar  to  many  that  have 
received  extended  judicial  discussion  that  it 
will  serve  no  purpose  to  elaborate  on  facts 
like  those  which  have  time  and  again  been 
reviewed  in  our  cases  and  on  well-settled  prin- 
ciples in  connection  therewith.  The  books 
already  contain  full  exposition  of  principles 
relating  to  voluntary  and  fraudulent  convey- 
ances. We  have  carefully  weighed  the  ev- 
idence in  connection  with  the  familiar  legal 
principles  applicable  thereto.  It  is  enough 
to  say  that  the  evidence  justifies  the  view  of 
the  case  adopted  in  the  decree^  Therefore, 
the  assignments  and  the  cross  assignment  on 
this  score  are  overruled.  The  decree  is  right 
as  far  as  it  goes.  In  one  particular  it  should 
go  further,  but  as  to  that  w^  shall  speak 
later. 

[1,2]  Plaintiff  claims  that  he  is  a  prior 
creditor  in  relation  to  the  conveyance  of  the 
lot  If  it  were  so,  his  debt  should  have  a 
better  priority  than  that  given  in  the  de- 
cree; for  the  voluntary  conveyance  of  the 
lot  would  then  be  void  as  to  him.  Because 
plaintiff's  debt  grows  out  of  a  running  ac^ 
count  extending  from  a  date  long  before  the 
conveyance  to  a  date  long  thereafter,  it  is 
insisted  that  the  balance  finally  remaining 
due  on  the  account  should  be  considered  a 
debt  prior  to  the  conveyance*  notwithstand- 


ing the  various  payments  made  on  the  account 
more  than  equal  the  items  of  Indebtedness  con- 
tracted prior  to  the  date  of  the  conveyance. 
Our  statute  settles  this  matter.  Code  1906, 
c.  74,  f  2.  Judge  Lucas,  in  Greer  v.  O'Brien, 
36  W.  Va.  277,  15  S.  E.  74,  gives  a  clear  ex- 
position of  this  statute.  Therein  it  is  held: 
**Under  said  act  the  courts  of  this  state 
have  no  power  to  substitute  subsequent  cred- 
itors to  the  shoes  of  prior  creditors,  or  to 
confound  the  two  classes  which  the  act  was 
intended  to  make,  and  has  made,  absolutely 
distinct."  In  a  running  account  extending 
over  the  date  of  a  voluntary  conveyance, 
part  is  contracted  prior  to  the  conveyance 
and  part  subsequent  to  the  conveyance.  The 
creditor  is  clearly  a  prior  creditor  as  to  part 
and  a  subsequent  creditor  as  to  part  The 
conveyance  can  only  be  considered  void  for 
voluntariness  as  to  the  part  contracted  prior 
to  it  As  to  the  other  part  it  is  valid,  unless 
overthrown  for  actual  fraud  in  relation 
thereto.  As  to  this  subsequent  part,  mere 
voluntariness  will  not  avoid  the  conveyance. 
The  statute  defines  the  debts  for  which  a 
voluntary  conveyance  must  give  way.  It  de- 
clares that  a  conveyance  '*not  uik>n  consid- 
eration deemed  valuable  In  law,  shall  be  void 
as  to  creditors  whose  debts  shall  have  been 
contracted  at  the  time  it  was  made ;  but  shall 
not  upon  that  account  merely  be  void  as  to 
creditors  whose  debts  shall  have  been  con- 
tracted ♦  •  ♦  after  it  was  made."  The 
dividing  line  is  clearly  fixed;  and,  as  here- 
tofore held,  the  courts  have  no  power  to  con- 
found the  two  classes  or  to  substitute  the 
one  for  the  other.  Whether  one  is  a  prior 
or  a  subsequent  creditor  in  relation  to  a 
voluntary  conveyance  must  be  determined 
solely  by  reference  to  the  time  the  indebted- 
ness was  contracted.  Of  course  we  are  now 
dealing  only  with  the  aspect  of  the  mere 
voluntary,  not  fraudulent,  conveyance  of  the 
lot.  The  improvements,  it  is  true,  have  been 
held  chargeable  with  debts  made  subsequent 
to  the  conveyance,  but  upon  the  ground  that 
the  husband,  a  considerable  time  after  the 
conveyance  of  the  lot,  put  his  money  in  the 
improvements  in  fraud  of  the  subsequent 
debts.  That  is  another  branch  of  the  case, 
as  to  which  even  the  wife  is  not  seriously 
contending,  it  seems. 

[3,4]  Having  observed  that  plaintiflTs  ac- 
count was  of  such  a  character  as  to  make 
him  prior  creditor  as  to  one  part  and  subse- 
quent creditor  as  to  the  other  part,  we  must 
next  inquire  whether  he  still  retains  the  po- 
sition of  prior  creditor.  The  payments  made 
on  the  account  are  sufi^cient  to  pay  all  the 
items  that  were  contracted  prior  to  the  con- 
veyance. How  are  those  payments  to  be  ap- 
plied? Clearly,  in  the  absence  of  any  direc- 
tion by  the  paying  debtor,  or  any  specific 
application  of  the  payments  by  the  cred- 
itor, the  law  will  apply  the  payments  to  the 
oldest  part  of  the  account  The  payments 
on  the  account  due  plaintiff  were  made  and 
credited  thereon  without  direction  or  par- 
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ticnlar  appIlcatioiL  They  should  be  held  to 
apply  as  payments  ordinarily  do  under  such 
circumstances — ^they  should  go  to  the  pay- 
ment of  the  oldest  items  of  account  "In 
cases  of  long  standing  accounts,  where  debits 
and  credits  are  constantly  occurring,  and  no 
balances  are  struck  otherwise  than  for  the 
mere  purpose  of  making  rests,  the  payments 
ought  to  be  applied  to  extinguish  the  debts 
according  to  priority  of  time."  11  Ebc.  Dig. 
Va.  &  W.  Va.  124;  80  Gyc.  1244.  There  is 
nothing  to  show  that  the  parties  intended 
the  payments  to  go  to  the  items  of  account 
contracted  after  the  conveyance,  or  that  they 
intended  them  to  be  distributed  oyer  the 
whole  account  We  can  only  give  the  pay- 
ments the  application  that  the  acts  of  the 
parties  gave  them  at  the  time  they  were 
made.  The  debtor  paid  on  the  account  with- 
out direction.  The  creditor  made  no  particu- 
lar application  of  the  payments.  Under  these 
circumstances,  the  acts  of  the  parties  in  the 
making  and  receiving  of  the  payments  caus- 
ed the  same  to  apply  to  the  oldest  items  of 
the  account  We  cannot  change  all  this  now, 
In  order  to  make  plaintiff  a  prior  creditor, 
when  indeed  his  receiving  the  payments  in 
the  way  that  he  did  made  him  to  lose  his 
position  of  prior  creditor.  He  is  charge- 
able with  knowledge  of  the  effect  of  his  act 
in  receiving  the  payments.  If  he  desired  to 
maintain  his  position  as  prior  creditor,  he 
should  not  have  accepted  the  payments  in 
the  way  he  did.  Plaintiff,  by  his  own  deal- 
ings, long  ago  made  his  position  In  refer- 
ence to  the  volunt&ry  conveyance  to  be  that 
of  subsequent  creditor.  The  only  Items  of 
indebtedness  remaining  due  to  him  were  con- 
tracted after  the  conveyance.  The  doctrine 
of  applying  payments  to  the  part  of  a  debt 
least  secured  has  nothing  to  do  with  this 
case,  though  urged  by  plaintiff.  The  law 
applied  these  payments  when  they  were  made. 

In  some  jurisdictions  continuous  or  run- 
ning accounts  beginning  before  the  convey- 
ance are  considered  prior  debts.  20  Gyc. 
422;  Thomas  v.  Lye,  87  111.  App.  482;  Spuck 
Y.  Logan,  97  Md.  152,  54  Atl.  989,  99  Am.  St 
Rep.  427;  Faulk  v.  Cooke,  89  Ck>nn.  566; 
Wait  on  Fraudulent  Ck>nveyances,  |  103; 
Bump  on  Fraudulent  Conveyances,  |  296. 
But  &s  we  have  stated,  our  statute  defines 
who  is  a  prior  creditor  and  who  is  not.  By 
the  terms  of  the  statute  a  creditor's  relation 
to  a  voluntary  conveyance  is  fixed  only  by 
the  time  of  the  contracting  of  the  debt  It 
does  not  permit  making  a  creditor  what  he 
has  not  made  liimself  in  this  regard.  It  does 
not  recognize  the  subrogation  which  other 
jurisdictions  have  invoked  to  make  one  a 
prior  creditor. 

[5]  The  contention  by  plaintiff  that  the  de- 
cree is  erroneous  In  recognizing  the  debts  of 
the  petitioning  creditors  is  overruled.  Plain- 
tiff's bill  invited  these  petitioners  to  come 
hito  the  suit    They  filed  petitions  fully  set- 


ting up  their  debts  and  Joining  with  plaintiff 
in  the  suit  Thereby  they  became  responsible 
for  costs.  Not  a  word  of  objection  to  their 
petitions  was  entered  in  the  court  below. 
The  debts  claimed  by  them  have  been  con- 
tested by  no  one,  not  even  by  the  debtor  or 
his  wife  who  claims  the  property  on  which 
these  debts  are  made  charges.  Several  of 
these  petitioning  creditors  were  even  allowed 
to  join  with  plaintiff  in  this  appeal. 

The  decree  finds  that  plaintiff  and  petition- 
ers, other  than  the  petitioner  decreed  to  be 
a  prior  creditor  and  whose  debt  Is  charged 
against  the  lot,  shall  share  pro  rata  in  the 
amount  charged  against  the  improvements 
on  the  property.  But  the  decree  does  not  go 
on,  ascertain,  and  fix  the  amount  of  the 
respective  debts  of  plaintiff  and  these  peti- 
tioners. These  amounts  should  be  determin- 
ed by  decree  before  further  proceedings  are 
taken  in  the  cause.  The  decree  entered  set- 
tles correctly  the  principles  of  the  cause. 
But  it  should  go  further  and  ascertain  each 
debt  that  is  to  be  paid  in  pursuance  of  those 
principles.  We  presume  this  would  have 
been  done  in  the  court  below  if  plaintiff  had 
called  attention  to  the  propriety  of  doing 
it  The  debtor  and  the  owner  of  the  prop- 
erty are  not  complaining,  and  we  shall  not 
reverse  for  this  cause  at  the  instance  of 
plaintiff  and  the  other  appellants,  since  they 
could  have  asked  this  additional  decree  be- 
low and  there  obtained  it  We  shall  afiirm 
the  decree,  and  remand  the  cause  with  direc- 
tion to  the  court  below  to  ascertain  and  fix 
by  further  decree  the  respective  amounts  of 
the  debts  due  plaintiff  and  petitioners,  al- 
ready directed  to  be  paid  under  the  former 
decree. 


(70  W.  Va.  52) 

REGER  V.  McAllister  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia^ 

Nov.  28,  191L) 

(SyllahuM  hv  the  Court.) 

1.  Specific  Pebfobmancb  (f  29*)— Cortbaot 

— SUFFICIENOT  of  DESCRIPTION . 

Equity  will  not  enforce  perfonnance  of  a 
contract  for  the  sale  of  land,  if  the  description 
of  the  boundaries  is  so  indefinite  as  not  to  be 
capable  of  being  made  certain  by  extrinsic  evi- 
dence. 

[Ed.  Note.^For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  89-^;  Dec.  Dig.  | 
29.*] 

2.  Speoifio  Fbbfobicanos  (|  81*)—Enfobci- 

MENT— <jONTBACT  AS  TO  BOUNDABT. 

If  the  parties  to  a  contract  for  sale  of 
land  agree  that  certain  boundary  lines  "are 
to  be  run  as  may  be  hereafter  agreed  upon," 
equity  will  not  enforce  it,  until  such  open 
boundary  lines  shall  have  been  agreed  upon  by 
the  parties. 

[Ed.  Note.^For  other  cases,  see  Specific  Per^ 
formance,  Cent  Dig.  S|  8&-88;  Dec.  Dig.  | 
31.*] 


•For  othtr  caMs  —  sam*  tcplc  and  8«cUon  NUMBER  in  Deo.  Dig.  *  Am.  Dig.  Kay  No.  8ari6a  *  R%p*r  Indazaa 
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8.   BoUNDABira   (I  48*)— ACQTTISSCSNCK. 

In  the  absence  ox  fraud,  if  a  yendee  ac- 
cept a  deed,  based  upon  a  survey  made  pur- 
suant to  a  contract  for  the  purchase  of  a  bound- 
ary of  land,  which  was  to  be  surveyed  out  of 
a  larger  tract  by  a  certain  surveyor  mutually 
screed  on  by  the  parties,  and  which  was  sur- 
veyed by  such  surveyor,  and  rests  for  nearly 
five  years  before  making  complaint,  he  will  be 
presumed  to  have  acquiesced  in  the  boundaries 
located  by  inch  survey  and  described  in  his 
deed. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  t|  232-242;    Dec.  Dig.  t  48.*1 

Appeal  from  dreolt  Ctourt,  PocahontaB 
County. 

Bill  by  Sbelton  U  Roger  against  William 
M.  McAllister  and  otben.  Decree  for  com- 
plainant, and  defendant  McAllister  appeals. 
Reversedt  and  bill  dismissed. 

Brown,  Jackson  &  Knight,  for  appellant 
Geo.  E.  Price,  f6r  appellee. 

WILLIAMS,  P.  Sbelton  L.  Reger,  trus- 
tee, brought  suit  tn  the  circuit  court  of  Po- 
cahontas county  against  William  M.  McAllis- 
ter and  others  to  compel  specific  performance 
of  a  contract  for  the  sale  of  land,  and  from 
a  final  decree  rendered  in  favor  of  plaintiff, 
on  tbe  8th  of  October,  1008,  defendant  Mc- 
Allister bas  appealed. 

On  tbe  8tb  of  July,  1800,  McAllister  agreed 
in  writing  to  sell  and  convey  to  Reger,  trus- 
tee, two  adjoining  parcels  of  land  at  the 
price  of  $4.50  per  acre,  $500  of  which  was 
paid  at  the  date  of  tbe  contract,  and  tbe 
balance  to  be  paid  when  tbe  deed  should  be 
dellTered.  These  parcels  of  land  were  to  be 
surveyed  ont  of  larger  tracts  wbidi  McAl- 
lister owned,  and,  when  surreyed,  would 
constitute  one  contiguous  body,  or  tract,  of 
land.  The  agreement  stipnlated  that  Mc- 
Allister should  have  "tbe  lands  surveyed  at 
bis  own  cost  and  charge,  at  the  earliest  prac* 
ticable  date,  by  B»  M.  Teager,  Uriah  Bird,  or 
some  other  competent  snrveyor,  to  be  agreed 
upon  by  tbe  said  parties."  He  was  to  give 
Reger  10  days*  notice  of  tbi%  time  when  tbe 
surveying  would  be  done.  A  number  of  dates 
were  agreed  upon  for  making  tbe  survey, 
but  in  each  instance,  before  the  time  arrived, 
either  something  occurred  which  made  It 
inconvenient  for  Mr.  Reger  to  attend,  or  the 
surveyor  conld  not  then  do  tbe  work.  Mr. 
Reger  admits  that  the  delay  was  chiefly  on 
bis  own  acconnt  After  several  attempts  to 
fix  a  date  when  it  would  suit  the  convenience 
of  Mr.  Reger  to  be  present,  he  finally,  on  tbe 
11th  of  October,  1800,  wrote  from  Blklns,  W. 
Ya.,  to  Mr.  McAllister  at  Warm  Springs,  Va., 
the  following  letter,  vis.:  "I  wired  Mr.  Bird 
to  arrange  with  you  as  to  a  date  to  survey 
your  land.  I  want  It  closed  up,  and  I  hope 
yon  and  be  can  arrange  dates  satisfactory  to 
both.  I  am  now  so  I  can  meet  you  at  any 
time  after  next  week."  On  the  10th  or  11th 
of  October,  1800,  Mr.  Reger  also  wired  Mr. 
Bird  at  Marlinton,  W.  Ya.,  to  arrange  a  date 


fwitb  Mr.  McAllister,  and  to  go  on  and  da 
the  surveying,  whether  he  (Reger)  was  tbere 
or  not  Pursuant  to  these  directions,  McAl- 
lister and  Bird  went  upon  tbe  land,  about 
the  20th  of  October,  1800,  and  Bird  says  be 
did  the  surveying  according  to  the  contract, 
as  be  understood  it  Mr.  Reger  was  not  pres- 
ent, but  he  went  upon  the  land  a  few  days  aft- 
erwards— ^within  a  week  afterwards — ^but  be 
says  be  did  not  then  examine  the  lines  that 
had  been  run.  On  tbe  27th  of  October,  1800, 
be  wrote  to  McAllister  to  execute  the  deed 
according  to  their  contract  to  Henry  G.  Da- 
vis^ when  he  should  receive  Bird's  report. 
McAllister  did  execute  a  deed  for  528  acres, 
according  to  Bird's  survey,  to  Henry  G.  Da- 
vis, which  was  rejected  because  it  failed  to 
grant  certain  rights  of  way  over  McAllister's 
other  lands,  which  had  been  provided  for  in 
the  contract,  and  another  deed  was  prepared 
by  a  lawyer,  in  Elkins,  which  did  include 
said  privileges  and  easements,  and  was  mall- ' 
ed  to  McAllister,  and  was  executed  by  him 
and  returned.  This  deed  was  accepted,  and 
tbe  land  conveyed  by  it  paid  for,  and  both 
parties,  no  doubt,  then  supposed  the  matter 
was  a  closed  transaction.  But  in  the  sum- 
mer of  1004,  Mr.  Reger  discovered,  as  he 
claims,  that  tbe  survey  made  by  Bird  did  not 
include  certain  land  which  was  described  in 
tbe  contract  of  sale,  and  he  thereupon  noti- 
fied McAllister  that,  on  the  15th  day  of  July, 
1004,  be  would  go  upon  the  lands  with  B.  B. 
Taylor,  a  surveyor  of  Elkins,  W.  Ya.,  and 
would  survey  out  tbe  land  according  to  the 
bonndaries  given  in  the  contract  He  did  go 
upon  the  land  with  B.  SL  Taylor,  and  had  him 
survey  out  236%  acres  more  of  McAllister's 
land.  This  suit  is  brought  to  compel  McAllis- 
ter to  execute  a  deed  for  that  additional 
boundary  of  236%  acres. 

[1]  In  addition  to  his  claim  of  complete 
performance^  McAllister  asserts  that  the 
boundaries  of  the  tract  of  land  are  not  de- 
scribed in  the  agreement  with  sufficient  def- 
inltieness  to  enable  a  court  to  specifically  en- 
force it  Certainty  in  description  of  land 
agreed  to  be  conveyed  is  an  essential  prereq- 
uisite to  specific  performance.  Mathews  r. 
Jarrett,  20  W.  Ya.  415.  Tbe  description  of 
the  land  which  tbe  bill  seeks  to  have  convey- 
ed is  given  in  the  contract  of  sale  as  fol- 
lows, viz.:  *'Also  tbe  following  described  ad- 
ditional tract  or  parcel  of  land,  the  quantity 
of  which  cannot  now  be  estimated,  adjoining 
the  said  first-mentioned  tract  and  adjoining 
the  said  Bruce  &  Chnmley  713-acre  tract 
and  adjoining  the  D.  W.  Hile  and  others 
2514-acre  tract  The  lines  of  said  last-men- 
tioned tract  are  to  be  run  so  as  to  include 
all  the  pine  timber  off  tbe  upper  end  of  said 
tract,  on  the  northwest  side  of  said  Crooked 
fork,  running  with  the  lines  of  tbe  said  Bruce 
&  Chumley  tract,  and  the  D.  W.  Hile  and 
others  tract,  and  so  as  to  exclude  all  the 
land  that  is  heavily  timbered  with  locust 
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cherry,  and  other  hardwood;  that  Is  to  say, 
there  is  to  be  Included  in  this  tract  all  of 
the  land,  adjoining  the  Hile  lands,  upon 
which  the  pine  timber  predominates.  The 
lines  on  the  southeast  side  of  this  tract  are 
to  be  run  as  may  be  hereafter  agreed  upon 
between  the  said  Wm.  M.  McAllister  and  the 
said  Shelton  L.  Reger,  making  as  many  cor- 
ners as  may  be  found  necessary  to  carry 
out  the  terms  of  this  agreement" 

Counsel  for  appellee  invokes  the  equity 
maxim,  *'Id  certum  est  quod  certum  reddi 
potest,"  and  insists  that  the  land  can  be 
identified  by  the  above  description.  There 
is  no  doubt  that  a  boundary  of  land  could 
be  surveyed  which  would  coincide  with  that 
description.  But  it  is  equally  certain  that  it 
might  be  laid  olf  by  an  indefinite  number  of 
different  boundary  lines,  and  each  separate 
manner  of  laying  it  off  would  fit,  in  a  gen- 
eral way,  the  description  of  the  boundary 
named  In  the  contract.  That  is  what  makes 
the  contract  indefinite  as  to  boundary  lines. 
The  only  facts  stated  in  the  agreement  to 
fix  definite  boundary  lines,  on  one  side  of  the 
tract,  are  (1)  that  the  land  is  on  the  north- 
east side  of  Crooked  fork;  (2)  that  the  pine 
timber  must  predominate  on  it ;  and  (3)  that 
the  land  on  which  the  hardwoods  predomi- 
nate is  to  be  excluded.  That  the  first  fact 
is  too  uncertain  is  too  patent  to  merit  dis- 
cussion. Crooked  fork  is  not  the  boundary 
line,  and  the  contract  does  not  say  how  far 
the  boundary  lines  are  to  be  located  from  the 
stream.  The  second  and  third  facts  are  so 
indefinite  as  description  of  boundary  lines 
that  no  two  surveyors,  each  working  inde- 
pendently of  the  other,  would  lay  the  lines  in 
the  same  place.  This  is  verified  by  the  fact 
that  Bird,  the  surveyor  mutually  agreed  on 
by  the  parties  to  lay  off  the  lines,  ran  them 
in  one  place,  and  Taylor,  the  surveyor  later 
employed  by  Reger,  ran  them  in  quite  a  dif- 
ferent place.  The  bill  does  not  charge  Mc- 
Allister with  fraud  of  any  kind,  and  it  ap- 
pears from  the  evidence  that  Bird  ran  the 
lines  by  the  agreement  as  he  interpreted  it, 
and  that  he  was  not  instructed  by  McAllis- 
ter, otherwise  than  to  follow  the  contract 

The  element  of  uncertainty  as  to  where 
the  lines  should  be  located  is  further  com- 
plicated by  the  fact  that  the  pine  timber  is 
not  found  on  the  land  in  a  continuous  body, 
but  grows  in  patches;  the  pine  predominat- 
ing in  some  places,  and  the  hardwoods  in 
other  places.  The  two  varieties  of  timber 
shade  off  gradually  into  each  other,  and  in 
some  places  it  is  difficult  to  tell  which  kind 
predominates;  the  two  being  so  intermin- 
gled. Notwithstanding  the  contract  provides 
that  the  land  on  which  the  hardwoods  pre- 
dominate is  to  be  excluded,  it  is  proven  by 
plaintiff's  own  witnesses  that  Taylor's  sur- 
vey of  the  additional  land,  claimed  by  the 
bill,  includes  from  50  to  75  acres  on  which 
the  hardwood  predominates.  It  is  very  ques- 
tionable whether  or  not  the  pine  predomi- 
nates on  the  236%  acres  in  question,  taken 


as  a  whole.  But,  assuming  that  it  does,  still 
that  alone  is  not  sufficient  to  determine  the 
case  for  plaintiff.  Because  the  tract  might 
have  been  laid  off  in  a  different  shape,  bounded 
by  different  lines,  and  containing  a  greater  or 
a  less  quantity,  and  still  have  been  a  tract  on 
which  the  pine  would  predominate,  could  the 
court  adopt  any  one  of  such  tracts  as  the 
one  which  the  parties  to  the  agreement  in- 
tended? We  think  not,  because  to  do  so 
would  be  in  effect  to  make  an  agreement  for 
them. 

[2]^  But  why  should  we  extend  this  discus- 
sion, when  the  contract  expressly  states  that 
the  boundary  lines  on  one  side  of  the  tract 
are  to  be  the  subject  of  future  agreement 
It  reads:  "The  lines  on  the  southeast  side 
of  this  tract  are  to  be  run  as  may  be  hereaftr 
er  agreed  upon,"  etc  But  Mr.  Reger  failed  to 
meet  Mr.  McAllister  on  the  land  at  the  time 
he  himself  appointed,  and  they  never  actual- 
ly agreed  where  the  southeast  boundary 
lines  should  be  run.  This  case  clearly  falls 
within  the  principle  declared  and  applied  in 
the  following  cases,  and  is  governed  by  them, 
viz.:  Mathews  v.  Jarrett,  20  W.  Va.  415, 
Westfall  V.  Cottrills,  24  W.  Va.  763,  and 
Blankenship  v.  Spencer,  31  W.  Va.  510,  7  S. 
E.  433.  Each  one  of  those  cases  was  a  suit 
for  specific  enforcement  of  a  contract  for  the 
sale  of  land,  and  the  description  of  the  land 
in  the  contract  of  sale  was  no  more  uncer- 
tain in  any  one  of  those  cases  than  it  is  in 
the  case  now  under  review,  yet  in  each  of 
them  the  court  denied  relief  to  the  vendee  on 
the  ground  of  uncertainty  of  description. 
There  is  more  danger  of  doing  injustice,  in 
cases  involving  uncertainty  of  description,  by 
attempting^  to  give  relief,  than  there  Is  in  re- 
fusing it,  because,  if  the  vendee  has  paid 
nothing,  and  is  denied  relief,  he  has  lost 
nothing  but  his  bargain,  and  if  he  has  paid 
in  advance  for  the  land,  and  falls  to  get  it, 
he  can  recover  his  money  in  an  action  of  as- 
sumpsit. On  the  other  hand.  If  the  court 
should  undertake  to  enforce  such  contract, 
it  is  liable  to  compel  the  parties  to  perform 
that  which  they  never  agreed  to. 

[3]  There  is  another  reason,  appearing  from 
the  facts  in  the  case,  why  equity  should  deny 
relief,  and  that  is  the  presumption  of  Ro- 
ger's acquiescence  in  Bird's  surveying,  aris- 
ing from  his  protracted  delay  in  bringing  his 
suit  After  accepting  the  deed,  and  appar- 
ently acquiescing,  for  nearly  five  years,  in 
the  survey  made  by  the  surveyor  who  had 
been  mutually  agreed  upon,  and  who  was  di- 
rected by  Reger  to  survey  the  land,  whether 
he  was  present  or  not,  plaintiff  seeks  to  com- 
pel defendant  to  convey  to  him  an  addition- 
al tract  of  land,  which  plaintiff  had  surveyed 
by  a  different  surveyor,  and  according  to  his 
present  idea  of  where  the  boundary  lines 
should  be  located.  Even  if  the  boundary 
lines  had  been  described  with  sufficient  cer- 
tainty by  the  contract  to  enable  a  court  of 
equity  to  enforce  specific  performance,  it 
would  seem  inequitable  to  grant  relief  be- 
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canse  of  plaintiff's  laches.  Moreover,  be- 
tween the  acceptance  of  the  deed  and  the 
bringing  of  the  suit  the  land  has  greatly  en- 
hanced in  yalue.  If  the  land  had  depreciat- 
ed, instead  of  appreciated,  in  that  time,  it  is 
more  than  probable  that  plaintiff  would  have 
been  content  Must  he  not  be  content  as  it 
is?  We  think  so.  He  has  delayed  so  long  in 
bringing  his  suit  that  he  must  be  regarded 
as  having  acquiesced  in  what  was  done.  To 
grant  his  prayer  would  be  to  give  him  a 
great  advantage  over  the  other  contracting 
party,  in  view  of  the  enhanced  value  of  the 
land.  Equity  will  not  permit  him  to  occupy 
a  position  in  relation  to  his  vendor,  in  the 
absence  of  fraud,  where  he  may  say,  in  case 
the  land  depreciates,  I  am  satisfied,  and,  in 
case  it  enhances,  I  must  have  more. 

Reger  bought  the  land  as  agent  for  an  un- 
disclosed principal,  and  the  rights  of  his 
principal  can  rise  no  higher  than  his  own,  so 
far  as  they  affect  the  vendor.  The  princi- 
pal, now  most  vitally  interested,  did  not  be- 
come known  to  McAllister  until  after  this 
suit  was  brought 

The  decree  will  be  reversed,  and  a  decree 
entered  here  dismissing  plaintiff's  bill. 


4.  Partition    ($    9*)— By    PABTras— Effect- 
Estoppel. 

IV.  The  children  of  the  deceased  daughter 
were  not  estopped  by  their  deed  in  partition 
from  claiming  an  interest  as  heirs-at-law  of 
the  testator,  in  the  partitioned  share  as  to 
which   the   contingent  remainder  failed. 

[Ed.  Note.-— For  other  cases,  see  Partition, 
Cent  Dig.  §(  26-^2;    Dec.  Dig.  §  9.*] 

(Additional  SyllahiM  by  Editorial  Stajf,) 

5.  Wills  (|  591*)— Construction— Dbsiowa- 
TiON  OF  Legatees — * 'Children." 

Where  a  will  devised  property  to  be  equal- 
ly divided  among  testator's  three  daughters, 
"and  then  to  their  children,  forever,"  the  word 
"children"  is  not  used  as  a  word  of  limitation, 
in  the  sense  of  "heirs,"  but  is  a  word  of  pur- 
chase. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  |{  1298,  1299 ;    Dec.  Dig.  $  591.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1115-1141 ;   VOL  8.  p.  7601.] 


Error  to  Circuit  Court,  Monroe  County. 

Condemnation  proceedings  by  the  Interior 
&  West  Virginia  Railroad  Company  against 
W.  A.  Ealing  and  others.  From  the  order, 
defendant  W.  A.  Epllng  brings  error,  and 
the  other  defendants  file  cross-assignment  of 
error.  Cross-assignment  sustained,  and  or- 
der reversed. 

Rowan  &  Meadows,  for  plaintiff  in  error. 
R.  L.  Clark,  for  defendants  in  error  Pence. 
J.  H.  Crosier,  for  defendants  in  error  Wil- 
liams* Heirs. 

ROBINSON,  J.  The  controversy  grows 
out  of  the  condemnation  of  a  parcel  of  land 
for  railroad  right  of  way.  No  question,  how- 
ever, arises  as  to  the  direct  condemnation 
proceedings.  It  is  conceded  that  the  land 
has  been  regularly  taken  and  the  money 
therefor  paid  into  court.  The  question  now 
submitted  is:  Who  is  entitled  to  the  money 
paid  for  the  land  taken? 

The  answer  to  the  question  turns  on  a  con- 
struction of  the  will  of  Andrew  D.  Crosier, 
made  in  1878,  and  probated  in  1886.  He  de- 
vised all  his  property  to  his  wife  for  her 
natural  life,  and  then  further  devised;  "Aft- 
er the  death  of  me  and  my  wife  my  real  & 
personal  property  is  to  be  equally  divided 
between  my  three  daughters,  Susan  H.  Ma- 
tics,  Paulina  Williams  &  Mary  J.  Pence  and 
then  to  their  children  forever."  At  the  time 
the  will  was  made,  and  at  the  death  of  the 
testator,  each  of  the  daughters  was  married 
and  the  two  that  are  last  named  had  chil- 
dren. The  oldest  daughter,  Susan  H.  Matics, 
never  had  issue. 

After  the  death  of  the  widow,  an  equal 
partition  of  the  land  devised  was  made  in 
pursuance  of  the  will.  Paulina  Williams  was 
then  deceased,  having  left  adult  children. 
Later,  deeds  were  executed  by  the  two  living 
daughters  and  the  children  of  the  deceased 
daughter,  conveying  the  parcels  as  laid  off 
in  the  partition.  One  parcel  was  conveyed  to 
Susan  H.  Matlcs  by  Mary  J.  Pence  and  the 

•For  other  cases  set  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 
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INTERIOR  &  W.  V.  B*  CO.  v.  EPLING  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  28^  1911.) 

(Syllabus  by  the  Court,) 

1.  Wills   (8  614*)  —  Con btbuctiow  —  Estate 
Conveyed. 

A  testator  devised:  "My  real  &  personal 
property  is  to  be  equally  divided  between  my 
three  daughters  (naming  them)  and  then  to 
their  children  forever.*'  At  testator's  death  all 
the  daughters  were  living;  two  of  them  had 
children;  the  other  one,  though  married,  had 
then  no  children  and  never  produced  issue. 
After  testator's  death,  mutual  deeds  in  parti- 
tion of  the-  land  were  made  by  the  two  daugh- 
ters then  living  and  the  children  of  the  other 
daughter  then  ofeceased.    Held: 

I.  The  daughters  took  life  estates  with  re- 
mainders in  fee  to  their  respective  children,  in 
their  respective  shares  allotted  in  equal  divi- 
sion of  the  land. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  S  614.»] 

2.  Wills   (§   634*)  —  Construction  —  Vested 
and  continqent  remainders. 

II.  As  to  the  share  of  the  daughter  having 
no  children  at  testator's  death,  the  remainder 
was  a  contingent  one — with  possibility  of  vest- 
ing during  her  life  on  production  of  issue. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S9  1488-1510;   Dec  Dig.  §  634.*] 

3.  Descent  and  Distbibution  (§  17*)— Con- 
tingent Rehaindebs— Failttbe. 

III.  At  the  death  of  this  daughter  without 
issue,  the  contingent  remainder  failed ;  and, 
there  being  no  residuary  clause  in  the  will,  the 
partitioned  share  of  toe  land  to  which  that 
remainder  pertained  descended  to  the  heirs-at- 
law  of  the  testator. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  §§  51,  52 ;    Dec.  Dig.  S 

17.*] 
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children  of  Paulina  Williams;  another  par- 
cel was  conveyed  to  Mary  J.  Pence  by  Susan 
H.  Matics  and  the  Williams  children;  and 
the  remaining  parcel  was  conveyed  to  the 
Williams  children  by  the  other  two  parties. 
These  deeds  were  made  In  May,  1897.  Each 
of  the  deeds  erroneously  recites  that  the 
land  was  devised  by  Andrew  D.  Crosier  to 
his  wife  for  life  with  remainder  in  fee 
simple  to  the  daughters  as  joint  tenants.  In 
1898,  Susan  H.  Matics  and  husband  conveyed 
to  William  Epling,  the  plaintiff  in  error,  the 
parcel  allotted  to  her  by  this  partition.  That 
parcel  is  the  one  from  which  has  arisen  the 
money  now  in  contest  Before  the  condemna- 
tion proceedings  were  begun  Susan  H.  Matics 
was  deceased,  and  Mary  J.  Pence  had  de- 
parted this  life,  leaving  children. 

The  condemnation  proceedings  evidently 
brought  to  the  attention  of  the  Williams  and 
Pence  children  the  claim  which  they  now 
make.  They  claim  that  the  three  daughters 
by  the  terms  of  the  will  took  only  life  es- 
tates. These  children  insist  that  they  own 
the  parcel  of  land  which  Susan  H.  Matics 
purported  to  convey  to  Epling.  The  circuit 
court  held  that  the  Williams  and  Pence  chil- 
dren were  entitled  to  this  portion  of  the  land 
after  the  death  of  Susan  H.  Matics.  But  the 
court  seems  also  to  have  held  that  the  Wil- 
liams children  were  estopped  by  their  deed 
in  partition,  and  that,  therefore,  Epling  had 
their  interest.  In  the  land.  An  order  was 
made  giving  to  Elpling,  in  the  right  of  the 
Williams  children,  four-sevenths  of  the  mon- 
ey, and  to  the  Pence  children  three-sevenths 
thereof.  Epling,  insisting  that  he  is  entitled 
in  fee  simple  to  the  land  conveyed  him  by 
Susan  H.  Matics,  has  prosecuted  this  writ 
of  error. 

[1]  By  the  plain  import  of  the  will,  Epling 
must  be  denied  any  interest  in  the  land. 
Susan  H.  Matics  had  only  a  life  estate  to  con- 
vey to  him  and  that  life  estate  has  now  ter- 
minated. The  will  speaks  for  itself.  We  must 
give  it  the  effect  which  the  words  used  de- 
mand. The  intention  of  the  testator  must  be 
drawn  from  these  words.  There  is  no  appar- 
ent ambiguity  in  the  will  to  need  clearing  by 
resort  to  extrinsic  evidence.  The  situation 
and  surroundings  of  the  testator  as  disclosed 
by  the  record  do  not  tend  to  establish  a 
meaning  other  than  that  disclosed  by  the 
words  of  the  will. 

[6]  Nothing  in  the  will  Indicates  that  the 
word  "children*'  is  used  in  a  sense  other 
than  that  which  usually  belongs  to  it.  Noth- 
ing Indicates  that  it  is  used  as  a  word  of 
limitation,  in  the  sense  of  "heirs.'*  It  is  or- 
dinarily a  word  of  purchase.  The  ordinary 
significance  of  the  word  is  not  changed  by 
anything  appearing  in  this  case.  18  Enc. 
Dig.  Va.  &  W.  Va.  810. 

The  will  gave  to  each  daughter  a  life  es- 
tate in  the  parcel  that  should  fall  to  her  in 
the  equal  division  which  the  testator  directed 
should  be  made  among  them.  As  to  the  par- 
cel so  allotted  each  daughter  for  life,  her 


children  were  to  take  in  remainder.  What 
other  import  can  reasonably  be  given  the 
words  *^  be  equally  divided  between  my 
three  daughters  •  •  •  and  then  to  their 
children  forever?"  After  an  estate  in  each 
daughter  ended,  the  land  in  which  she  en- 
Joyed  that  estate  was  then  to  go  to  her  chil- 
dren. The  children  of  the  daughters  were 
tfien  to  take  the  parcels  of  their  mothers, 
respectively.  When  the  equal  division  of  the 
land  to  the  daughters  had  served  them  for 
th^r  lives,  then  that  division  was  to  serve 
their  children  forever^  or  in  fee.  Clearly, 
remainders  In  the  children  are  devised  by 
the  will.  And  clearly,  those  remainders  rea- 
sonably refer  to  the  parcels  of  land  as  allot- 
ted to  the  daughters.  Since  remainders  in 
fee  are  given,  the  daughters  could  take  only 
for  life.  The  use  of  the  word  then  bespeaks 
the  ending  of  life  estates  in  the  daughters. 

[2,3]  The  WllUams  and  Pence  children 
were  living  at  the  death  of  the  testator.  So 
they  took,  as  a  class,  respectively,  vested 
remainders  In  the  parcels  that  should  be  al- 
lotted to  their  mothers.  As  to  the  Susan  H. 
Matics  parcel,  however,  the  remainder  was  a 
contingent  one,  since  she  had  no  children  at 
the  death  of  the  testator.  The  vesting  of  the 
remainder  in  the  portion  that  should  be  al- 
lotted to  her  was  contingent  on  her  leaving 
issue.  This  remainder  failed  at  the  termina- 
tion of  her  life  estate,  because  she  died  child- 
less. As  to  the  parcel  of  the  land  which 
she  took  for  life  under  the  will,  a  remainder- 
man never  came  into  being.  When  her  life 
estate  ended,  there  was  no  one  to  take  as  the 
will  devised.  The  will  contained  no  residu- 
ary clause.  The  statute  says  that,  in  such 
event,  the  estate  as  to  which  the  remainder 
fails  shall  go  to  the  helrs-at-law  of  the  tes- 
tator. ''Unless  a  contrary  intention  shall  ap- 
pear by  the  will,  such  real  estate  or  interest 
therein  as  shall  be  comprised  in  any  devise 
in  such  will,  which  shall  fail  or  be  void,  or 
otherwise  Incapable  of  taking  effect,  shall  be 
included  in  the  residuary  devise  (if  any)  con- 
tained in  such  will;  and  if  there  be  no  resid- 
uary devise  therein,  such  real  estate  or  in- 
terest shall  go  to  the  helrs-at-law  of  the  tes- 
tator, as  if  he  had  died  intestate;*'  Code 
1906,  c.  77,  f  18.  Since  the  contingent  re- 
mainder relating  to  the  estate  for  life  to  Su- 
san H.  Matics  failed,  that  estate  went  to  the 
heirs-at-law  of  the  testator.  During  all  her 
life  there  was  possibility  of  issue.  Carney 
V.  Kain,  40  W.  Va.  768,  23  S.  B.  650.  The 
remainder,  contingent  upon  her  producing  is- 
sue, did  not  ftiil  imtil  she  died  childless. 
When  It  did  fail  the  estate  to  which  it  per- 
tained became  property^  as  to  which  the  tes- 
tator was  intestate.  Until  the  failure  of  the 
contingency,  the  testator  was  testate  as  to 
that  property.  He  did  not  die  intestate  as  to 
it  He  devised  it  by  his  wiU.  That  devise 
happened  to  fail  after  his  death.  The  pre- 
sumption against  intestacy  does  not  apply  In 
this  particular,  nor  argue  against  the  con* 
struction  which  we  have  given  the  will* 
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Now,  the  heirs-at-law  of  Andrew  D.  Cro- 
sier, to  whom  the  Susan  H.  Matios  parcel  de- 
scended when  the  contingent  remainder  in 
relation  to  it  failed,  were  the  Williams  and 
Pence  children— his  grandchildren.  .Both  of 
the  other  daughters  died  before  the  failure 
of  this  remainder.  Their  chHdr^i  were  then 
the  only  heirs-at-law  of  Andrew  D.  Crosier. 
The  land  as  to  wliich  the  remainder  failed' 
descended  to  them.  They  were  entitled  to 
take  per  capita.  "Whenever  those  entitled  to 
partition  are  all  in  the  same  degree  of  kin- 
dred to  the  intestate,  they  shall  take  per 
capita  or  by  person."  Code  1906^  c  78,  f  8. 
The  Williams  children  were  four  in  number 
— ^they  were  entitled  to  four-sevenths  of  the 
Susan  H.  Matics  land.  The  Pence  children 
were  three  in  number— they  were  entitled  to 
three-sevenths  of  that  land.  So  the  propor- 
tions of  interest  which  the  court  below  fixed 
are  right. 

[4]  The  court,  however,  erred  In  holding 
that  Epling  acquired  the  interest  of  the  Wil- 
liams children  because  of  their  joining  in  the 
partition  deed  to  Susan  H.  Matics.  That  deed 
could  give  her  no  more  than  she  was  entitled 
to  under  the  will,  an  allotment  of  land  for 
life.  The  partition,  though  erroneously  view- 
ed by  the  parties,  had  no  further  effect  than 
that  which  the  w\ll  Justified.  Its  effect  was 
simply  to  set  off,  as  the  will  directed,  the 
land  In  three  parcels  for  the  separate  enjoy- 
ment of  life  estates  by  the  daughters,  and 
the  vesting  of  remainders  in  their  children. 
That  which  was  set  off  to  Susan  H.  Matics 
could  be  so  set  off  to  her  only  for  life — ^the 
will  gave  no  other  estate  to  her.  The  deed 
of  the  Williams  children  in  partition  simply 
defined  what  she  was  to  enjoy  for  life  and 
what  was  to  go  in  remainder  to  her  children 
if  any.  she  had.  That  deed  must  be  consid- 
ered as  intended  to  do  only  what  it  could  do 
in  view  of  the  provisions  of  the  will.  It 
could  transfer  nothing  in  fee,  for  in  the  por- 
tion of  the  land  allotted  to  the  Williams  chil- 
dren by  this  same  partition  they  retained  all 
the  fee  title  that  had  been  vested  in  them  as 
remaindermen'  to  the  life  estate  of  their 
mother.  Our  holding  in  Shaffer  v.  Shaffer, 
69  W.  Va.  168,  71  S.  B.  Ill,  is  here  directly 
in  point:  "A  deed  between  tenants  In  com- 
mon, cotenants  or  coparceners,  by  v^lch  in 
an  effort  at  partition,  they  each  oonvey  or 
quitclaim  to  the  others,  the  portions  allotted 
to  them  respectively,  conveys  no  title  to  the 
grantee;  it  amounts  simply  to  a  severance 
of  the  unity  of  possession." 

Nor  does  the  partition  deed  estop  the  Wil- 
liams children  from  claiming  as  heirs-at-law 
an  interest  in  the  Susan  H.  Matics  parcel. 
Their  interest  in  that  land  came  to  them  by 
descent  long  after  they  made  the  partition 
deed.  As  we  have  shown,  the  deed  was  not 
one  of  conveyance,  but  one  of  partition.  It 
did  not  convey  land,  but  severed  the  unity  of 
possession   in   land.     Still,   if  considered  a 


deed  of  conveyance,  it  is  not  of  such  charac- 
ter as  to  estop  the  grantors  from  dslmlng 
title  thereafter  acquired  in  the  same  land. 
It  purports  to  convey  only  such  right,  title 
and  interest  as  grantors  have.  It  contains 
only  covenants  of  special  warranty.  The 
title  to  the  Matics  land  at  the  date,  of  this 
deed  was  in  a  third  party  because  of  no  act 
or  default  of  the  covenantors.  Under  such 
circumstances  the  after-acquired  title  does 
not  vest  in  the  covenantee  and  the  covenan- 
tors are  not  estopped  to  assert  claims  there- 
to. Western  Mining,  etc.,  Co.  y.  Peytoaa 
Oannel  Coal  Co.,  8  W.  Va.  406. 

The  cross  assignment  of  error  submitted  on 
behalf  of  the  children  of  Paulina  Williams  la 
well  taken  and  must  be  sustained.  The  or- 
der of  the  court  below  will  be  reversed  and 
set  aside.  An  order  wHI  be  eatered  here  di- 
recting the  payment  of  iour^^eveiths  of  the 
money  to  the  Williams  children  and  the  pay- 
ment of  three-sevenths  thereof  to  the  Pence 
children,  as  heirs-at-law  of  Andrew  D.  Oro- 
sier,  deceased. 

(70  W.  Va.  88) 

BALTIMORE  ft  O.  R.  CO.  ▼.  WHEELINQ 

TRACTION  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  28,  1911.) 

(SyUabua^hy  the  Oowrt.) 

Appeal  and  Ebbob  (§  102*)~Obd]eb  in  Ek)- 
uiTY  —  Stbikinq  Evidential  Matteb  tbok 
Answkb* 

An  order  in  a  chancery  cause,  sustaining 
exceptions  to  an  answer  and  striking  from  it 
only  evidential  matter,  without  eliminating  the 
allegations  of  defensive  rights  or  denials  of 
controverted  averments  of  the  bill,  is  not  ap- 
pealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  102.*] 

Appeal  from  Circuit  Court,  Marshall 
County. 

Bill  by  the  Baltimore  ft  Ohio  Railroad 
Company  against  the  Wheeling  Traction 
Company.  Decree  for  plaintiff,  and  defend- 
ant appeals.    Dismissed. 

Erskine  ft  Allison,  for  appelant  Hooton 
ft  Hooton,  for  appellee. 

a 

POFFBNBARGER,  J.  The  material  ques- 
tion presented  by  this  record  is  the  appeal- 
ability of  the  decree  complained  of,  which 
did  nothing  more  than  strike  out,  upon  ex- 
ception, certain  portions  of  the  defendant's 
answer  to  the  plaintiff's  bill,  on  which  a 
preliminary  Injunction  had  been  granted. 
The  purpose  of  the  suit  is  to  enjoin  the  de- 
fendant, the  Wheeling  Traction  Company, 
whose  line  of  railway  is  constructed  and 
operated  on  the  public  road,  along  a  steep 
hillside,  at  a  place  called  '"The  Narrows,** 
between  Wheeling  and  Moundsville,  above 
the  line  of  the  plaintiff's  steam  railroad,  lo- 
cated at  the  foot  of  the  same  hillside,  from 


*For  other  cues  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Kej  No.  Series  ft  Rep'r  Indexes 
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throwing  earth,  stone,  timber,  and  other 
materials  down  npon  or  near  the  railroad 
track  of  the  latter.  The  defense,  set  up  by 
the  answer,  is  a  right,  in  the  nature  of  an 
easement,  to  clear  away  landslides  from 
said  public  road  by  removing  the  stone, 
earth,  and  other  materials  to  the  lower  side 
thereof  or  over  the  bank  and  allowing  them 
to  pass  on  down  the  hill  onto  the  plaintiff's 
right  of  way,  or  track,  if  need  be.  Express- 
ing the  opinion  that  denial,  by  the  defend- 
ant, of  its  having  interfered  with  the  plain- 
tifiTs  right  of  way,  as  charged,  or  its  ac- 
quisition, by  contract  or  prescription,  or 
both,  of  a  right  to  remove  earth  and  other 
debris  over  plaintifTs  right  of  way  and 
track,  were  the  only  possible  defenses,  con- 
sistent with  admitted  rights,  the  circuit 
court  struck  out  certain  portions  of  the  an- 
swer, deemed  by  it  to  be  in  conflict  with 
that  opinion. 

In  setting  forth  the  defendant's  claims 
and  contentions,  the  answer,  after  having 
fully  described  the  location  and  relative  po- 
sitions of  the  two  railroads,  detailed  the 
history  of  the  acquisition  of  their  several 
rights.  Originally,  the  county  road  occu- 
pied the  present  site  of  the  plaintifTs  rail- 
way. About  the  year  1852,  that  railway 
was  built  on  said  public  road,  and  what  is 
called  a  trail  along  the  hillside  above  it  was 
opened  by  the  plaintiff  for  use  in  lieu  there- 
of. Some  time  after  this  was  done,  the 
plaintiff  was  Indicted  for  having  obstructed 
the  public  road  at  the  place  in  question. 
Then  an  agreement  for  arbitration  was  exe- 
cuted by  the  plaintifif  and  the  county  court 
of  Marshall  county.  Under  the  articles  of 
submission,  an  alternative  award  was  made, 
giving  the  plaintiff  the  right  either  to  pay 
to  the  county  court  $5,800  in  full  considera- 
tion of  all  the  matters  in  difference  sub- 
mitted as  aforesaid,  presumably  the  esti- 
mated cost  of  acquiring  the  right  of  way 
for  a  new  road  and  constructing  the  same, 
or  to  build  and  complete  such  new  road  and, 
in  addition  thereto,  pay  to  the  county  $700, 
the  estimated  cost  of  removing  future  land- 
slides. The  plaintiff  elected  to  do  the  lat- 
ter, built  a  new  road,  and  was  relieved 
from  further  prosecution.  This  historical 
matter  is  a  portion  of  what  the  court  struck 
out  of  the  answer.  It  then  struck  out  mat- 
ter to  the  following  effect:  That  the  award 
of  $700  and  payment  thereof  were  not  in- 
tended to  relieve  the  plaintiff  from  the  bur- 
den of  caring  for  such  slips 'or  landslides, 
originating  above  the  county  road,  as  might 
come  down  upon  its  right  of  way  or  track, 
or,  having  lodged  in  the  county  road,  as 
might  be  passed  over  the  bank  and  after- 
wards proceed  to  the  foot  of  the  hill;  that 
there  was  nothing  in  the  agreement  or 
award  to  indicate  that  the  county  author- 
ities, in  taking  charge  of  the  new  road, 
should  be  under  any  obligation  to  relieve  or 
protect  the  plaintiff  from  such  slips;  that 
it  would  have  been  easier  for  the  plaintiff, 


on  account  of  its  location,  to  dispose  of 
these  landslides,  than  for  the  defendant  to 
do  so;  that,  if  the  court  should  require  the 
defendant  to  replace  the  landslides,  or  pro- 
vide a  place  or  places  of  storage  therefor,  the 
plaintiff  would  be  relieved  from  a  very  con- 
siderable pecuniary  outlay,  and  given  almost 
complete  immunity  from  interruptions  to  its 
trafHc  resulting  from  landslides;  that  the 
defendant  is  a  common  carrier,  transporting 
as  many  or  more  passengers  than  the  plain- 
tiff, wherefore  the  public  convenience  Is  in- 
terfered with  as  much  by  interruptions  to 
its  service  by  landslides  as  by  like  interrup- 
tions of  the  business  of  the  plaintiff.  All 
of  the  balance  of  the  answer,  explicitly  stat- 
ing and  claiming  the  right  or  easement 
aforesaid,  founded  upon  long-continued  user, 
dating  from  about  the  year  1856,  and  an 
implied  agreement  arising  out  of  the  con- 
duct of  the  parties,  including  assertion  and 
exercise  of  such  right,  claimed  under  the 
county  court  of  Marshall  county,  by  virtue 
of  a  contract  giving  the  defendant  the  use 
of  the  public  road  for  its  railway,  on  con- 
dition of  its  keeping  it  in  repair,  and  ac- 
quiescence therein  by  the  plaintiff  for  the 
long  period  of  time  aforesaid,  was  regarded 
and  treated  as  proper  matter  of  defense,  and 
the  plaintiff's  exceptions  thereto  were  ac- 
cordingly overruled.  The  documentary  evi- 
dence of  the  transactions  between  the  coun- 
ty court  and  the  plaintiff,  consisting  of 
copies  of  orders  made  and  entered  by  said 
court,  reciting  the  agreement,  award,  plain- 
tiff's election  and  performance  under  the 
award,  and  the  permission  of  the  defend- 
ant to  occupy  the  new  county  road  in  con- 
sideration of  the  payment  of  $3,000  and  its 
agreement  to  keep  the  road  in  repair,  was 
exhibited  with  the  bill,  and  none  of  it  was 
stricken  out 

The  statutory  right  of  appeal  from  a  de- 
cree settling  the  principles  of  a  cause  is  not 
controverted,  but  the  character  of  this  de- 
cree has  been  discussed  at  very  considerable 
length  in  the  briefs;  the  appellant  regard- 
ing it  as  an  appealable  one,  and  the  appel- 
lee resisting  this  interpretation  of  it  Nor 
does  there  seem  to  be  any  very  great  dif- 
ference of  opinion  among  counsel  as  ta 
what  constitutes  a  settlement  of  the  prin- 
ciples of  a  cause.  Argument  of  the  appel- 
lant proceeds  upon  the  theory  of  the  elimi- 
nation from  the  answer,  by  the  action  of 
the  trial  court,  of  the  only  defense  therein 
set  up.  While  this  claim  is  denied  in  the 
argument  for  the  appellee,  the  denial  is  not 
supplemented  by  any  analysis  of  the  an- 
swer as  it  stood,  before  portions  of  it  were 
stricken  out,  or  any  intei^pretation  of  it  as 
it  now  is.  In  our  opinion,  the  claim  made- 
in  the  brief  for  the  appellant  is  entirely  too 
broad.  The  eliminated  portions  of  the  an- 
swer did  not  constitute  the  sole  defense, 
nor,  indeed,  any  portion  of  the  defense,  set. 
up.  All  that  has  been  excluded  or  stricken 
out  is  mere  matter  of  evidence  and  argu- 
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ment,  based  largely  npon  the  documents 
which  remain  as  exhibits  filed  with  the  an- 
swer. No  claim  of  any  right  or  easement  is 
expressly  asserted  In  the  eliminated  por- 
tions. That  appears  in  those  portions  as 
to  which  the  exceptions  were  overruled.  In 
them  is  found,  not  only  the  assertion  of  the 
defendant's  alleged  right,  by  way  of  ex- 
cuse for  the  acts  complained  of  and  Justi- 
fication thereof,  together  with  the  denial  of 
some  of  the  charges  of  the  bill,  but  also  a 
very  full  statement  of  the  relevant  and  ma- 
terial facts. 

As  the  court  expressed  the  opinion  in  Its 
decree  that  only  certain  defenses,  herein- 
before stated,  can  be  made,  and  filed  a  writ- 
ten opinion  in  which  some  of  the  conten- 
tious and  claims  set  up  in  the  answer  are 
disapproved  and  declared  to  be  untenable, 
it  is  probable  that,  in  some  subsequent  de- 
cree, or  on  the  final  hearing,  they  will  be 
partially  or  wholly  disallowed;  but  the  court 
has  not  proceeded  that  far  yet  The  opin- 
ion is  accorded  entirely  too  much  scope  and 
effect  in  the  argument  for  the  appealability 
of  the  decree.  Properly  considered,  it  is 
merely  explanatory  of  the  action  of  the 
court.  It  is  only  the  reason  given  for  what 
the  court  did,  not  that  which  was  done. 
The  opinion  and  the  order,  read  in  the  light 
of  the  answer  as  it  now  stands,  are  not 
consistent  In  other  words,  the  opinion  \b 
far  broader  than  the  order.  The  court  has 
not  done  all  it  intended  to  do,  if  the  lan- 
guage of  its  opinion  and  order  accurately 
reflects  its  views.  The  opinion  is  revocable 
and  alterable,  and  the  expressions  may  be 
retracted.  An  appealable  decree,  under  the 
clause  of  the  statute  invoked.  Is  one  ''ad- 
judicating the  principles  of  the  cause."  A 
mere  declaration  of  opinion  may  foreshad- 
ow future  action  of  the  court,  but  does  not 
adjudicate  anything.  For  this  reason,  an 
order  overruling  or  sustaining  a  demurrer  is 
not  appealable.  Buehler  v.  Cheuvront,  15 
W.  Va.  479;  Laldley  v.  Kline,  21  W.  Va. 
21;  Watson  v.  Wigginton,  28  W.  Va.  533. 
On  the  same  principle,  an  appeal  from  a 
decree  referring  a  cause  to  a  commissioner, 
or  recommitting  it.  Is  denied.  Lodge  v. 
Swann,  37  W.  Va.  17€^  16  S.  E.  462;  Hoop- 
er V.  Hooper,  29  W.  Va.  276,  1  S.  E.  280.  To 
be  appealable,  a  decree  must  carry  the  sen- 
tence of  the  law  or  will  of  the  court  into  ef- 
fect Armstrong  v.  Ross,  56  W.  Va.  16,  48  S. 
E.  745;  Hill  v.  Cronin,  56  W.  Va.  174,  49  S.  B. 
132;  Corley  v.  Corley,  53  W.  Va.  142,  44  S. 
B.  132,  47  S.  E.  145. 

Another  rule,  requiring  adjudication  of 
all  the  principles  of  the  cause  as  a  requi- 
site of  appealability,  would  necessitate  dis- 
missal of  this  appeal.  If  it  be  conceded 
that  the  order  goes  beyond  elimination  of 
evidential  matter  and  actually  adjudicates 
something,  it  clearly  does  not  settle  all  the 
principles  of  the  c^iuse.     The  answer  still 


contains  defensive  matter.  That  a  decree, 
to  be  appealable,  must  settle  all  the  princi- 
ples of  the  cause,  has  been  repeatedly  de- 
cided. Hill  V.  Cronin,  56  W.  Va.  174,  49  S. 
E.  132;  Hooper  v.  Hooper,  29  W.  Va.  276. 
283,  1  S.  E.  280;  Shirey  v.  Musgrave,  29 
W.  Va.  131,  11  S.  B.  914;  Hill  v.  Als,  27  W. 
Va.  215;  Laldley  v.  Kline,  21  W.  Va.  21; 
Camden  v.  Haymond,  9  W.  Va.  680;  Steen- 
rod  V.  Railroad  Co.,  25  W.  Va.  133;  Buehler 
V.  Cheuvront,  15  W.  Va.  479. 

Having  been  Improvldently  awarded».tbe 
appeal  will  be  dismissed. 


(70  W.  Va.  12) 

PRICE  T.  HOSTERMAN  LUMBER  CO. 

et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  28,  1911.) 

(SylXahu9  5y  the  Court.) 

ASSIONVENTS     FOB      BENEFIT      OF      CREDITOBS 

(§  312*)  ^  CLAIH8  Provable  —  Secubbd 

Claims. 

Where  a  debtor  makes  a  general  assign- 
ment of  all  his  property  for  the  benefit  of  all 
his  creditors,  a  secured  creditor  is  entitled  to 
prove  and  receive  dividends  upon  the  face  of 
his  claim  as  it  stood  at  the  time  of  the  assign- 
ment, or  declaration  of  insolvency,  without 
crediting  the  value  of  his  security  or  the  pro- 
ceeds of  the  sale  thereof,  made  in  a  suit  brought 
by  the  assignee  to  convene  the  creditors  and 
wind  up  the  affairs  of  the  debtor's  estate. 

[Ed,  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  {$  913- 
917%  ;    Dec.  Dig.  (  312.*] 

Poffenbarger,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Pocahontas 
County. 

Suit  by  Andrew  Price,  trustee,  against  the 
Hosterraan  Lumber  Company  and  others. 
From  the  decree,  Uriah  Hevener  appeals. 
Reversed. 

W.  A.  Bratton  and  F.  R.  Hill,  for  appel- 
lant.-   Price,  Osenton  &  Horan,  for  appellee. 

MILLER,  J.  The  point  of  the  syllabus  is 
fairly  supported  by  our  case  of  Williams  v. 
Overholt,  46  W.  Va.  340,  33  S.  B.  226 ;  but 
more  particularly  by  Merrill  v.  National 
(Bank,  173  U.  S.  136,  19  Sup.  Ct  360,  43  L. 
Ed.  640;  Aldrich  v.  Chemical  National  Bank, 
176  U.  S.  639,  20  Sup.  Ct  498,  44  L.  Ed.  611; 
Bank  v.  Armstrong,  59  Fed.  380,  8  C.  C.  A. 
163,  28  L.  R.  A.  231;  Bank  y.  Williametta 
etc.,  Co.  (C.  C.)  80  Fed.  227;  Doe  v.  N.  W.  Coa) 
&  Transp.  Co.  (C.  C.)  78  Fed.  72;  Central 
Trust  Co.  V.  Richmond,  etc.,  Co.,  68  Fed- 
99.  15  C.  C.  A.  273,  41  L.  R.  A.  458;  Bank 
V.  Trigg,  106  Va.  327,  56  S.  E.  158. 

Applying  this  rule  of  these  oases  to  the 
case  at  bar  the  decree  below,  appealed  from, 
in  so  far  as  It  deprives  the  appellant  Uriah 
Hevener,  a  vendor  creditor,  and  a  general 
creditor,  of  his  right  to  share  in  the  dlstribu- 
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tion  of  general  fand  belonging  to  the  debtor's 
estate,  on  the  basis  of  the  entire  debt  proven 
and  decreed  In  his  favor,  including  his  debt 
for  purchase  money,  must  be  reversed,  and 
corrected  in  accordance  with  the  rule  pro- 
mulgated in  the  syllabus. 

POFFENBARQER,  J.  (dissenting).  The 
rule  applied  here  Is  purely  technical  and 
artificial,  and  wholly  falls  to  produce  an 
equitable  result  For  that  reason,  I  am  un- 
able to  agree  to  it.  The  authorities  are  di- 
vided upon  the  question,  and,  In  the  federal 
Supreme  Court,  there  was  a  division  as  near- 
ly equal  as  possible.  Merrill  v.  Bank,  173  U. 
a  131,  19  Sup.  CU  360,  43  L.  Ed.  640.  The 
dissenters  were  Justices  White,  Harlan,  Mc- 
Kenna,  and  Gray.  Some  of  the  state  courts 
have  since  followed  the  views  of  the  dis- 
senters and  rejected  those  of  the  majority. 
Bank  v.  Duncan,  84  Miss.  467,  36  South.  690; 
Chemical  Co.  v.  Edwards,  136  N.  C.  73,  48  S. 
B.  568.  The  attempt  to  justify  the  rule  upon 
the  theory  of  a  legal  right  In  the  creditor  be- 
yond power  of  control  by  a  court  of  equity 
Is  well  answered  In'  Bank  Commissioners  v. 
Trust  Co.,  70  N.  H.  536,  49  Atl.  113.  In  some 
states,  the  so-called  chancery  rule  never  has 
been  recognized.  Bell  v.  Fleming's  Ez'rs, 
12  N.  J.  Eq.  13;  Washburn  v.  Tlsdale,  143 
Mass.  376,  9  N.  B.  741;  Bank  v.  Bank,  138 
Mass.  515;  Bank  y.  Woodward,  137  Mass. 
412;  Hale  v.  Leatherbee,  175  Mass.  547,  549, 
56  N.  E.  562. 

Our  case  of  Williams  v.  Overholt,  46  W.. 
Va.  340,  33  S.  E.  226,  may  well  be  distin- 
guished. The  collaterals  held  by  the  cred- 
itor there  were  not  brought  into  the  suit  nor 
reduced  to  money.  Their  value  was  un- 
known and  no  doubt  insusceptible  of  certain 
proof.  Here  the  security  has  been  reduced  to 
money  and  applied  on  the  debt.  This  done, 
there  remained  really  due  the  creditor  com- 
paratively a  small  part  of  the  original  debt 

Finally,  the  rule  has  been  abolished  by 
statute  in  many  cases  because  of  Its  unjust 
results. 


(70  W.  Va.  88) 

GCOCJH  V,  QOOCB  et  aL 

(Supreme  Court  of  Appeals  of  West  Vlrghiia. 

Nov.  28,  1911.) 

(ByllabM  by  ike  Court.) 

1.  Right  of  Action— PersonaIi  Representa- 
tives. 

Is  a  personal  representative  given  exdn- 
sive  right  over  creditors,  for  six  months  after 
qualification,  to  bring  the  suit  provided  for  by 
section  7,  ^  86,  Code  1906,  to  subject  real  es- 
tate of  a  decedent  to  payment  of  debts? 

2.  Bii*L  IN  BQtrmr— Saub  of  Realtt— Suf- 
ficiency eF  Pebsonal  Estate. 

Must  a  bill  In  equity  under  section  7,  c.  86, 
Code  1906,  to  subject  real  estate  of  a  decedent 
to  debts,  allege  the  Insufficiency  of  his  personal 
estate  to  pay  his  debts? 


8.  Contracts  (8  79*)— Consideration— Mob- 
AL  Obligation. 

When  there  is  by  law  no  enforceable  obli- 
gation to  pay,  a  promise  made  afterwards  to 
pay  wants  legal  consideration,  and  is  not  en- 
forceable. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
C5ent  EHg.  f§  357-381;  Dec  Dig.  |  79.*] 

4.  Bills  and  Notes  (§  92*)— Considebation 
— ^Past  Payments. 

A  promissory  note  giyen  by  a  son  to  his 
widowed  mother  for  money  paid  by  her  for  his 
board  while  at  college  and  his  college  education, 
after  such  expenditure,  without  promise  or  ez« 
pectation  of  repayment  on  the  part  of  either, 
at  the  time  of  such  expenditure,  wants  legal 
consideration,  and  is  not  enforceable. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  fS  166-212;  Dec.  Dig.  |  92.«] 

5.  CoNTBACTs  ({  76*)— Considsbation— Mor- 
al Obligation. 

A  merely  moral  obligation,  though  not  Il- 
legal, is  not  a  consideration  for  a  promise  to 
make  that  promise  enforceable. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent,  Dig.  %%  357-^1;  Dec  Dig.  §  76.»] 

6.  SUBBOOATION  (|  3*)— PbINCIPAL  AND  SXJBE- 

TT— Right  to  Contbibution. 

A  codebtor,  not  principal  debtor,  paying  a 
debt  secured  by  a  deed  of  trust  executed  by  both 
on  their  land,  may  have  subrogation  to  the 
right  of  the  creditor  for  contribution  against 
his  codebtor. 

[Ed.  Note.— For  other  cases,  see  Subrogation^ 
Cent  Dig.  §|  8-11;  Dec.  Dig.  §  3.*] 

7.  SUBBOQATION  (§  41*)^E3F]rECT   ov  Lhota.- 
TI0N8.  . 

A  deed  of  trust  binding  land  ox  several 
debtors  for  a  debt  paid  by  one  not  principal 
debtor,  and  released  by  the  creditor,  is  kept 
alive  in  equity  to  give  contribution  to  the  debtor 
paying  against  a  codebtor,  notwithstanding  sudt 
release,  and  though  action  at  law  for  contribu- 
tion is  barred  by  the  statute  of  limitations. 
Laches,  not  statutory  limitation,  may  bar  such 
subrogation. 

[Ed.  Note. — ^For  other  cases,  see  Subrogation^ 
Cent  Dig.  t§  109-118;  Dec  Dig.  |  41.*] 

8.  Intebest   (S   89*)  —  Items  ^  Intebsbt  or 

Judgment. 

It  is  error  to  give  Interest  on  the  sum  of 
principal  and  interest  computed  to  a  date  prior 
to  decree.  Interest  on  the  sum  of  principal  and 
interest  at  date  of  decree  should  be  given  from 
date  of  decree. 

[Bid.  Note.— For  other  cases,  see  Interest^ 
Cent.  Dig.  K  83-89;   Dec  Dig.  I  39.*] 

(Additional  Syllahut  hy  Editorial  Staff,) 

9.  EXECUTOBS  AND  Administ&atobs  ($  444*)-« 

Actions— Pabties. 

In  an  action  against  decedent's  estate^ 
where  the  bill  names  one  of  the  defendants  as 
executrix,  and  alleges  that  she  was  nominated 
as  executrix  by  the  will  and  in  pursuance  of 
such  nomination  had  been  acting  as  such,  the 
bill  is  not  subject  to  demurrer  on  the  ground 
that  the  qualified  personal  representative  is  not 
before  the  court,  though  it  does  not  state  that 
she  qualified  by  giving  a  bond  and  taking  the 
oath  prescribed  by  law. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {§  1813-1841; 
Dec  Dig.  I  444.*] 

10.  SUBBOOATION  (|  41*)— NATUBB  OV  RBM^DT 

— Bquitt  Jubisdiction. 

A  bill  alleging  that  plaintiff  and  others 
executed  a  deed  of  trust  on  land,  and  that  the 
plaintiff  paid  the  debt  secured,  and  has  been 
repaid  no  part  thereof  by  the  other  parties  exe- 
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cutine:  the  deed  of  trmt  and  seeking  to  recover 
contribution  and  to  subject  the  real  estate  cov- 
ered by  the  trust  deed  in  possession  of  a  de- 
cedent's estate,  is  within  the  jurisdiction  of 
equity. 

[E2d.  Note.— For  other  cases,  see  Subrogation, 
Dec.  Dig.  f  4L*] 

11.  BxjECTnoBa  and  Adhihibtbatobs  (§  825^) 
—Actions— Sals  or  Rxai/tt. 

An  executrix  and  sole  devisee  who  refuses 
to  present  her  accounts  as  executrix  as  de- 
manded by  a  decree  cannot  complain  that  it 
was  not  ascertained  whether  the  personal  estate 
would  pay  indebtedness  before  a  sale  of  realty 
was  haxl. 

[Ed.  Note.— For  other  cases,  see  EbEecutors 
and  Administrators,  Cent  Dig.  S|  1339-1341; 
Dec.  Dig.  ,1  825.*] 

12.  EZBOUTOBS  AND  Adkinistbatobs  (|  846*) 

— SaLB— DBGBEB— ASSIONUBNT  OF  DOWXB. 

It  is  error  to  decree  the  sale  of  land  of  a 
decedent's  estate  subject  to  dower,  instead  of 
assigning  dower  therefrom. 

[Ed.  Note.— For  other  cases,  see  Bxecutors 
and  Administrators,  Dec  Dig.  i  84A.*] 

Appeal    from    Circuit    Court,     Summers 

Gount7- 

Suit  by  Ellen  A.  Gooch  against  Josephine 
li.  Gooch  and  others.  From  a  decree  for 
plaintiff,  defendant  Josephine  L.  Allen  (nfie 
€k>och)  appeals.    Reversed  and  remanded. 

McGixmis  &  Hatcher,  O.  P.  Fitzgerald,  Jr., 
and  Brown,  Jackson  &  Ejiight,  for  appellant 
T.  N.  Bead  and  B.  F.  Dunlap,  for  appellee. 

BRANNON,  J.  Ellen  A.  Gooch  brought  a 
chancery  suit  against  the  executrix  and  oth- 
er representatives  of  the  estate  of  her  dead 
son,  J.  A.  Gooch,  to  compel  a  settlement  of 
the  accounts  of  said  executrix,  and  sell  the 
real  estate  owned  by  her  son  to  pay  debts  due 
her.  A  decree  was  entered  in  favor  of  the 
plaintiff  for  her  demands  against  the  estate 
and  subjecting  certain  real  estate  of  the  dead 
son  to  sale.  Josephine  L.  Allen,  the  widow, 
executrix,  and  devisee  of  J.  A.  Gooch,  ap- 
peals. 

[1]  There  was  a  demurrer  to  the  bill.  One 
ground  of  demurrer  is  that  section  7,  c.  86, 
Code,  gives  six  months  preference  after  qual- 
ification to  the  personal  representative  to 
bring  a  suit  to  administer  the  real  assets  of 
a  decedent  before  a  creditor  can  do  so,  and 
that  this  bill  does  not  say  whether  a  suit 
had  or  had  not  been  brought  by  the  execu- 
trix, or  when  she  qualified.  Is  a  creditor 
thus  compelled  to  wait  for  six  months  after 
the  qualification  of  a  personal  representative 
before  he  can  bring  a  suit  to  subject  the 
realty  of  a  dead  man  to  his  debts?  As  we 
hold  this  to  be  a  suit  to  enforce  subrogation, 
we  do  not  decide  this  point  Speaking  only 
for  myself,  it  does  seem  *  that  the  statute 
gives  the  personal  representative  preference 
for  six  months,  and  delays  the  creditor.  The 
creditor  could  always  sue  the  personal  estate 
in  equity.  Then,  when  the  statute  made  land 
liable  for  the  debts  of  the  dead  man,  he  could 
sue  the  land  for  the  same  reason  that  he 


could  sue  the  personalty — ^tbat  is,  that  he 
has  a  debt  for  which  the  land  Is  liable— but 
the  lawmakers  saw  proper  to  giv^  a  time  to 
the  administrator  to  see  whether  the  person- 
alty would  pay  debts,  without  recourse  to  the 
land»  as  he  would  know  best  as  to  this.  This 
is  given  as  a  reason  for  this  preference  in 
the  Underwood  Case.  22  W.  Va.  306.  It  was 
not  intended  that  any  creditor  should  sue 
the  realty  untU  a  reasonable  time  had  been 
given  the  administrator  to  ascertain  as  to 
sufficiency  of  the  personal  assets,  and  gives 
liim  exclusive  right  of  suit  for  six  months. 
It  was  further  intended  to  protect  the  estate 
from  loss  by  numerous  suits,  and  give  the 
personal  representative  power,  for  a  time,  to 
bring  suit  for  all  creditors.  I  incidentally 
express  this  opinion  in  Rowan  v.  Chenoweth, 
49  W.  Va.  290,  88  S.  B.  544,  87  Am.  St  Rep. 
796.  I  submit  that  Judge  Snyder  and  Woods 
so  construed  section  7.  Reinhardt  v.  Rein- 
hardt,  21  W.  Va.  76;  Broderick  v.  Broderi<ik, 
28  W.  Ya.  385.  Judge  Dent  so  construed 
those  cases  in  Poling  v.  Huffman,  89  W.  Ya. 
320,  19  S.  B.  421.  The  last  case  and  Hale  v. 
White,  47  W.  Va.  700,  85  S.  B.  884,  seem 
contra.  But  are  they?  Judge  Dent  admits 
the  rule  above  stated,  but  seems  to  place  those 
cases  on  special  facts  taking  them  out  of  the 
rule.  What  is  the  plain  import  of  section  7? 
So,  I  would  say  that  a  bill  filed  under  sec- 
tion 7  should  show  that  six  months  had  elaps- 
ed after  the  qualification  of  the  personal  rep- 
resentative, and  that  no  suit  had  been  brought 
by  him. 

[21  It  is  also  urged  that  the  bill  does  not 
state  that  the  personal  assets  are  not  suffi- 
cient to  pay  debts,  and  that  it  is  therefore  ' 
bad  on  demurrer.  Section  7,  c.  86,  gives  a 
suit  to  charge  lands  with  debts  *'when  the 
personal  estate  of  a  decedent  is  insufficient 
for  the  payments  of  his  debts.*'  Remember 
that  this  statute  recognizes  the  rule  that 
land  shall  not  be  made  liable  to  debts  of  a 
dead  man  except  when  the  personalty  is  in- 
adequate. Therefore  I  would  say  without 
hesitation  that  a  bill  under  section  7  must 
aver  that  the  personalty  is  inadequate.  Such 
inadequacy  is  a  condition  precedent  to  such 
suit  But  we  do  not  so  decide,  because  this 
is  a  suit  for  subrogation,  not  one  resting  on 
section  7. 

[91  Another  ground  of  demurrer  is  that  the 
qualified  personal  representative  must  be  be- 
fore the  court  That  is  so;  but  she  is.  This 
point  is  made  on  the  fact  that  the  biU  named 
as  a  defendant  "Josephine  L.  Gooch,  execu- 
trix." The  biU  alleges  that  she  was  nomi- 
nated as  executrix  by  the  will,  "and  in  pur- 
suance of  said  nomination  has  been  acting  as 
such."  It  is  claimed  that  the  bill  ought  to 
say  that  she  qualified  by  giving  bond  and 
taking  the  oath  prescribed  by  law.  We  do 
not  think  this  point  substantiaL  It  is  tech- 
nical.   True,  the  statute  says  that  an  exec- 
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utor  shall  not  have  powers  as  such  until  he 
qualify  by  taking  oath  and  giving  bond;  but 
we  think  the  presumption  would  be  that  the 
executrix  has  so  qualified  as  it  is  averred 
that  she  was  acting  as  such. 

[101  Next  subject  Has  equity  Jurisdiction 
of  this  case?  We  answer  that  it  has.  The 
bill  says  that  J.  A.  Gooch,  G.  H.  Gooch,  and 
the  plaintiff  Ellen  A.  Gooch  made  to  Fox  a 
note  of  $850  to  raise  money  to  pay  off  debts 
owing  by  B.  P.  Gooch,  husband  of  Ellen  A. 
Gooch,  and  father  of  J.  A.  Gooch  and  Charles 
Gooch,  and  secured  it  by  deed  of  trust  on 
the  real  estate  left  by  B.  P.  Gooch,  which 
deed  of  trust  was  on  the  real  estate  sought 
to  be  subjected  in  this  suit,  which  deed  of 
trust  is  an  exhibit  of  the  bill,  and  that  the 
plaintiff  as  one  of^  the  makers  of  the  note 
paid  the  note,  and  that  J.  A.  Gooch  never 
paid  the  plaintiff  his  part  of  the  note,  and 
that  the  plaintiff  was  entitled  to  have  contri- 
bution from  his  estate  of  one-third  of  the 
sum  paid  by  her,  and  claimed  the  right  to  sub- 
ject the  real  estate  covered  by  the  trust  deed, 
the  third  descending  to  J.  A.  Gooch  from  his 
father,  for  his  portion  of  the  debt.  It  is 
claimed  that  the  bill  does  not  sufficiently  aver 
the  facts  authorizing  subrogation.  We  think, 
as  the  bill  alleges  the  execution  of  the  deed 
of  trust  and  exhibits  it,  that  it  is  sufficient  in 
this  respect. 

[6]  It  is  claimed  that  there  is  no  right  of 
subrogation  or  subrogation  in  favor  of  a  debt- 
or against  a  codebtor,  as  this  deed  of  trust 
was  released.  We  believe  it  is  not  claimed 
that  a  surety  may  not  have  contribution 
against  a  cosurety.  That  he  has  is  well  es- 
tablished. Sheldon  on  Subrogation,  S  140; 
Wheatley  v.  Calhoun,  12  Leigh  (Va.)  264,  37 
Am.  Dec.  654;  27  Am.  &  Ency.  L.  223;  opin- 
ion in  Sands  v.  Durham,  99  Va.  263,  38  S. 
E.  145,  54  L.  R.  A.  614,  86  Am.  St.  Rep.  884. 
and  note.  But  the  claim  is  that,  as  the  deed 
of  trust  was  released,  the  deed  of  trust  was 
dead,  and  there  could  be  no  subrogation, 
that  the  release  reverted  the  title  to  the 
maker  of  the  trust,  and,  until  that  release 
should  be  set  aside  by  a  legal  adjudication, 
there  could  be  no  subrogation.  Some  au- 
thorities support  this  i>osltion;  but  it  is  un- 
tenable under  our  law  and  a  great  weight 
of  authority.  A  release  does  pot  prevent 
subrogation.  27  Am.  Eng.  Ency.  I/.  213; 
Sheldon  on  Subrogation,  |  14.  When  pay- 
ment is  made»  or  release  is  made,  the  debt  is 
dead  in  a  court  of  law;  but  equity  keeps  it 
alive  for  the  benefit  of  the  surety  or  cosurety. 
A  Judgment  paid  Is  ended  at  law,  but  equity 
keeps  it  alive  for  the  benefit  of  the  surety. 
What  is  the  difference  between  a  receipt  in 
full  and  a  release?  A  multitude  of  authori- 
ties say  that  payment  does  not  satisfy  the 
Judgment  or  other  lien  as  between  the  debt- 
or and  surety.  Therefore  we  hold  that  the 
plaintiff  is  entitled  to  subrogation  under  the 
deed  of  the  trust 

[71  But  it  is  said  that,  though  there  was 
once  a  right  to  subrogation,  it  is  lost  by  the 


statute  of  limitation  of  five  years,  the  period 
applicable  to  the  case  of  a  surety  demanding 
payment  or  contribution  of  his  principal  or 
cosurety.  True,  action  at  law  would  be  bar- 
red ;  but  this  case  is  governed  by  the  princi- 
ple of  subrogation.  The  party  claims  the 
right  in  equity  under  a  deed  of  trust  A 
deed  of  trust  has  no  limitation  by  statute. 
It  is  only  subject  to  laches.  Presumption  of 
payment  in  20  years  bars  it,  unless  repelled 
by  evidence.  The  creditor  has  that  limita- 
tion. He  is  not  sooner  barred.  The  surety 
takes  the  creditor's  shoes,  and  can  avail 
himself  of  the  creditor*s  rights.  So  can  the 
codebtor.  The  statute  of  five  years  does  not 
apply.  We  are  referred  to  Thayer  v.  Dan- 
iels, 110  Mass.  346.  That  is  no  authority, 
as  it  was  an  action  at  law,  and  I  have  said 
above  that  a  law  five  years  would  bar;  but 
we  have  a  suit  in  equity  for  subrogation. 
The  other  case  referred  to  is  Junker  v.  Rush, 
136  111.  179.  26  N.  E.  499,  11  L.  R.  A.  183. 
That  does  support  the  contention,  but  con- 
trary to  a  great  volume  of  authority.  It  is 
a  well-known  principle  that  a  note  secured 
by  a  deed  of  trust  may  be  barred,  but  that 
fact  does  not  bar  the  lien  of  that  deed,  the 
note  being  one  thing,  the  mortgage  another; 
the  one  dead,  the  other  yet  alive.  The  cred- 
itor could  not  maintain  action  on  the  note, 
but  could  resort  to  his  mortgage,  though  his 
note  is  barred.  The  surety  takes  the  shoes 
of  the  creditor,  and,  as  long  as  the  creditor's 
right  would  not  be  barred,  neither  would 
the  right  of  the  surety.  Criss  v.  Criss,  28 
W.  Va.  888;  Evans  v.  Johnson,  39  W.  Va. 
299,  19  S.  E.  623,  23  L.  R.  A.  737,  45  Am.  St 
Rep.  912.  It  is  claimed  that  the  trustee  and 
creditor  under  the  deed  of  trust  should  be 
parties,  but  are  not  Why  so?  The  deed 
of  trust  has  been  paid  so  that  the  creditor 
has  no  right  The  deed  of  trust  has  been 
released,  and  the  title  has  been  divested  from 
the  trustee  and  reverted  to  the  vendor  or 
his  heirs.  What  right  has  either  involved  in 
this  suit?  So  we  conclude  that  the  plaintiff 
is  entitled  to  contribution  under  the  deed  of 
trust  for  the  Fox  debt 

[41  Another  subject  Another  demand  of 
the  plaintiff  against  the  estate  of  J.  A.  Gooch 
is  based  on  a  promissory  note  made  by  J.  A. 
Gooch  to  his  mother  for  $2,000.  This  has 
been  to  me  the  only  serious  aspect  of  the  case. 
It  is  claimed  that  this  note  rests  on  no  bind- 
ing consideration.  The  plaintiff  herself 
states  under  oath  that  she  paid  out  money 
for  the  education  at  college  of  her  son  J.  A. 
Gooch  without  any  contract  or  understanding 
that  he  would  repay  her,  and  that  she  did 
not  expect  any  repayment  Years  afterwards, 
in  consideration  of  money  which  she  had  so 
paid,  he  voluntarily  gave  her  this  note.  That 
is  really  the  consideration.  Is  that  binding 
to  make  the  note  enforceable?  We  have 
several  times  decided  in  effect  that,  where  a 
son  claims  for  service  rendered  the  father, 
he  cannot  recover,  unless  he  proves  an  ex- 
press contract  or  the  facts  clearly  show  an 
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exiiectation  or  Intention  on  tbe  part  of  tbe 
father  to  pay  for  the  service.  Gann  ▼.  Cann, 
40  W.  Va.  138,  20  S.  E.  910 ;  Riley  ▼.  Riley, 
38  W.  Va.  283,  18  S.  B.  669;  Harris  v.  Orr, 
46  W.  Va.  261,  33  S.  E.  257,  76  Am.  St.  Rep. 
815.  I  cite  here  the  many  cases  found  in  7 
Ency.  Digst.  Va.  &  W.  Va.  Reports  304,  for 
the  proposition  that  the  law  does  not  raise  or 
imply  a  promise  to  pay  for  services  or  main- 
tenance or  education  of  a  son  by  a  parent  on 
which  an  action  can  be  based.  There  was 
not  even  a  moral  obligation  on  the  part  of 
the  son  to  pay  the  mother  for  money  paid 
for  his  education.  There  was  no  promise 
made  at  the  time. 

[6]  *'A  moral  obligation,  though  coupled 
with  an  express  promise,  will  not  constitute 
a  valuable  consideration,  and  it  is  only 
where  there  is  a  precedent  duty  which  would 
create  a  sufficient  legal  or  equitable  right  If 
there  had  been  an  express  promise  at  the 
time,  or  where  there  is  a  precedent  consid- 
eration, that  an  express  promise  will  create 
or  revive  a  cause  of  action."  Daniel  on 
Nego.  Instruments,  f  182. 

[3]  I  lay  dovm  the  proposition  that  to 
support  an  action  on  a  contract  there  must 
be  a  consideration  enforceable  at  law,  and 
that  an  express  promise  can  only  revive  a 
precedent  good  consideration  which  might 
have  been  enforced  at  law  through  the  medi- 
um of  an  implied  promise,  had  it  not  been 
suspended  by  some  positive  rule  of  law,  but 
can  give  no  original  cause  of  action  if  the 
obligation  on  which  it  is  founded  never  could 
have  been  enforced  at  law,  though  not  barred 
by  any  legal  maxim  or  statute.  39  Am.  St. 
Rep.  735.  In  that  great  work,  Page  on  Con- 
tracts, §  319,  p.  484,  we  read  as  follows: 
*'Past  services  when  rendered  under  such 
circumstances  as  to  create  no  legal  liability 
are  not  a  consideration  for  a  subsequent 
promise.  Illustrations  of  such  services  are 
those  rendered  by  father  to  son;  past  services 
rendered  to  a  father  by  his  daughters  with- 
out any  agreement  for  compensation;  serv-* 
ices  rendered  by  a  niece  living  in  the  family; 
support  furnished  a  minor  daughter  by  her 
mother,  or  medical  attendance  rendered  to  an 
adult."  The  same  work,  in  section  310,  says 
that,  "if  the  promise  invoked  as  a  considera- 
tion is  itself  unenforceable  for  some  reason 
outside  the  form  of  promise,  it  cannot  be  en- 
forced." Where  a  father  made  an  advance- 
ment to  a  child,  and  later  the  child  gave  the 
father  his  note  for  its  repayment,  the  note 
was  held  not  good.  Page  on  Contracts,  S 
319.  There  we  find  that  past  consideration 
is  no  consideration  under  circumstances  not 
creating  liability.  I  would  dte  for  these 
principles  9  Cyc.  356;  Stoneburner  v.  Motley, 
95  Va.  788,  30  S.  E.  364;  Bailey  v.  Devine, 
123  Ga.  653,  51  S.  E.  603,  107  Am.  St  Rep. 
153;  Shugart  v.  Shugart,  111  Tenn.  174,  76 
S.  W.  821,  102  Am.  St.  Rep.  779;  Ogden  on 
Notes,  60.    As  will  be  seen  in  the  notes  in  39 


Am.  St.  Rep.  735,  there  has  been  conflict  of 
authority  on  this  subject,  older  English  de- 
cisions holding  such  promises  valid ;  but  lat- 
er English  decisions  and  the  great  current  of 
American  authority  holding  such  considera- 
tion as  is  present  in  this  case  is  not  good  for 
a  subsequent  promise.  This  note  was  given 
years  after  the  mother  had  spent  money  for 
her  son's  education  without  any  promise  or 
expectation,  at  the  time,  on  the  part  of  either 
of  payment  The  mother  states,  also,  that 
she  was  distressed  about  not  being  able  to 
dispose  of  a  house,  and  the  son  said  to  her  to 
sell  it,  and  he  would  give  her  the  note.  It  is 
not  distinct  what  this  meant.  But  this  con- 
stitutes no  shadow  of  consideration.  So  we 
must  conclude  that  this  note  is  not  enforce- 
able, and  it  was  error  to  decree  it  against 
the  estate  of  J.  A.  Gooch. 

[11]  Josephine  Gooch  cannot  complain  that 
it  was  not  ascertained  whether  the  personal 
estate  would  pay  indebtedness.  She  refused 
to  present  her  accounts  as  executrix  as  de- 
manded by  decree,  and  would  not  reveal  Che 
personalty,  and,  being  sole  devisee  and  the 
only  appellant,  cannot  complain  of  this. 

[12]  It  is  complained  that  sale  was  de- 
creed subject  to  the  dower  of  Ellen  A.  €U>och, 
widow  of  B.  P.  Gooch.  This  is  error.  Provi- 
sion as  to  it  should  have  been  made.  Som- 
mervllle  v.  SommerviUe,  26  W.  Va.  484.  Nor 
was  any  provision  made  as  to  dower  of 
Josephine   Gooch. 

[8]  There  is  error  in  decreeing  interest  from 
1st  day  of  October,  1907.  Interest  on  prin- 
cipal should  have  been  brought  down  to 
date  of  decree,  and  interest  given  on  total 
from  that  date. 

Too  much  was  decreed  for  taxes  paid  by 
Ellen  A.  Gooch;  but  this  was  not  excepted  to. 

We  reverse  the  decree,  and  remand  the 
cause  for  further  proceeding. 


(70  W.  Va.  26) 

WILSON  et  al.  v.  BUSH. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  28,  1911.) 

(Syllabus  by  the  Court,) 

1.  Railboads    (§    480*)— Operation— FiBES— 
Presumptions  and  Burden  of  Proof. 

In  an  action  for  damages  by  fire  alleged  to 
have  been  caused  by  the  negligence  of  a  rail- 
road company,  proof  of  communication  of  the 
fire  from  an  engine  of  the  comx>any  raises  a  pre- 
sumption of  negligence,  which  the  defendant 
most  repel  by  showing  proper  construction, 
equipment,  and  operation  of  the  engine,  to  es- 
cape liability. 

[Ed.   Note.— For  other  cases,  see   Railroads, 
Cent  Dig.  §§  170^1716;   Dec.  Dig.  f  480.*] 

2.  Railroads    (8   454*)— Operation— fires- 
Instructions. 

It  is  error  to  instruct  the  jury  in  such  a 
case  that  the  defendant  must  prove  its  engine 
was  equipped  "with  the  best  approved  appliance 
for  preventing  the  escape  of  fire." 

[Ed.   Note.— For   other  cases,   see  Railroads, 
Cent  Dig.  §§  1668-1671;    Dec.  Dig.  §  454.*] 
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3.  Railboads  d  484*)— Operation— Fires— 
contributort  nsolioence—question  fob 
Jury. 

An  owner  of  lumber  depositing  it  on  prem- 
ises of  a  railway  company  adjacent  to  its  right 
of  way,  in  common  with  others,  primarily  for 
shipment  and  incidentally  for  storage  and  prep- 
aration for  shipment,  in  conformity  with  a  li- 
cense, usage,  and  practice,  of  long  standing,  at 
a  place  at  which  no  railway  agent  is  maintain- 
ed, and  at  which  rubbish  and  debris  have  ac^ 
cumulated  on  the  track,  the  vacant  strip  along- 
side of  it  and  the  ground  on  which  the  lumber 
has  been  placed,  and  a  dilapidated  shed  and 

Slatform,  used  for  storage  and  loading  stand, 
I  not  guilty  of  contributory  negligence  as  mat- 
ter of  law. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Gent  Dig.  §§  1740-1746;  Dea  Dig.  |  484.*] 

4^  Railboadb    (I   459*)— Opsbation-- FiBB&— 

QONTBIBUTOBT  NEOUOBNCE. 

Assuming  evidence  of  negligence  on  the 
part  of  the  defendant,  the  plaintiflTs  right  to 
recover,  in  such  a  state  of  the  evidence  of  con- 
tributory negligence,  is  tested  by  the  inquiry 
whether  he  exercised  such  care  and  caution  as 
a  reasonably  prudent  and  careful  man  would 
have  exercised  under  like  circumstances  in 
placing  his  lumber  upon  the  premises  without 
providing  for  its  care  by  some  person. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  §|  1677-1684;  Dec.  Dig.  |  459.*] 

(Additional  Sylldbui  hy  Bditorial  Staff.) 

6.  Railroads    (|   485*)— Opbbation— Fibss— 

Instructions. 

In  an  action  for  fire  caused  by  the  opera- 
tion of  a  railroad,  an  instruction  that  the  rail- 
road company  had  the  right  to  operate  its 
trains  by  the  use  of  fire  for  the  generation  of 
steam,  that  plaintiffs  must  prove  neglij^ence  in 
respect  to  its  engines  as  a  requisite  to  liability, 
ana  that  plaintiffs  assumed  all  risk  of  loss  if 
the  defendant  operated  its  engines  in  a  lawful 
manner  and  with  reasonable  care  and  skill, 
was  erroneous  in  omitting  the  element  of  duty 
of  the  railroad  company  as  to  care  of  its  tra<^ 
and  right  of  way. 

[Eid.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  ||  1747-1756;  Dec  Dig.  |  485.*] 

Error  to  Gircult  Gourt,  Randolph  Gonnty. 

Action  by  Mark  S.  Wilson  and  another, 
partners  under  the  firm  name  of  Wilson 
Bros.,  against  B.  F.  Bush,  receiver.  Judg- 
ment for  plaintiffs,  and  defendant  brings 
error.    Reversed  and  remanded  for  new  trial. 

BenJ.  A.  Richmond  and  E.  A.  Bowers,  for 
plaintiff  in  error.  Talbott  &  Hoover,  for  de- 
fendants in  error. 

POFFENBARGEai,  J.  Wilson  Bros,  re- 
covered a  Judgment  for  $035  against  B.  F. 
Bush,  receiver  of  the  Western  Maryland  Rail- 
road Gompany,  as  the  value  of  certain  lum- 
ber destroyed  by  fire,  occasioned  by  alleged 
negligence  of  the  defendant 

[1]  The  refusal  of  the  court  to  give  de- 
fendant's instruction  No.  2,  placing  upon  the 
plaintiffs  the  burden  of  proving  failure  of 
the  defendant  to  use  ordinary  care  and  pru- 
dence in  selection  of  spark  arresters  for  the 
engines  from  which  the  fire  originated  and 
In  operating  said  engines  and  keeping  the 
spark  arresters  In  repair,  is  assigned  as  er- 
ror.    This  instruction  was  properly  refused 


for  two  reasons.  It  does  not  correctly  pro- 
pound the  law.  After  a  fire  has  been  shown 
to  liave  started  from  sparks  emitted  by  an 
engine  of  a  railroad  company,  the  burden  Is 
upon  the  defendant  to  show  that  Ita  engine 
was  in  good  repair,  properly  equipped,  and 
operated.  Jacobs  v.  Railway  Go.,  68  W.  Ya. 
618,  70  S.  E.  369.  Inconsistent  doctrine  Is 
not  enunciated  in  Snyder  v.  Railroad  Go.,  11 
W.  Ya.  14.  The  clause  in  the  third  proposed 
instruction  in  that  case,  found  in  the  sylla- 
bus thereof  and  relied  upon  here,  was  there 
disapproved.  If  it  were  a  sound  proposition, 
it  was  given  as  a  part  of  defendant's  in- 
struction No.  5,  and  also  substantially  given 
In  his  instruction  No.  &  Instructions  need 
not  be  repeated.  The  defendant  thus  appears 
to  have  had  more  favorable  rulings,  upon  the 
subject-matter  of  his  instruction  No.  2,  than 
he  was  entitled  to. 

[2]  As  an  instruction,  given  at  the  Instance 
of  the  plaintiffs  over  the  objection  of  the 
defendant,  pertaining  to  the  duty  of  the  lat- 
ter  In  respect  to  the  equipment  of  Ills  en- 
gines, and  made  the  subject  of  an  assign- 
ment of  error,  stands  closer  in  logical  con- 
nection to  the  one  Just  disposed  of  than  any 
of  the  others,  it  will  be  now  considered.  By 
it  the  Jury  were  told  the  defendant  was  un- 
der a  duty  to  equip  his  engine  ''with  the 
best  approved  appliances  for  preventing  the 
escape  of  fire."  In  some  Instances  courts 
have  defined  the  duty  of  railroad  companies 
in  this  connection  by  the  use  of  the  terms 
**best  approved"  and  "most  approved,"  but 
these  expressions  have  been  qualified  by  ad- 
ditional terms,  such  as  "in  common  use,** 
"of  practical  use,"  or  "which  has  been  ap- 
proved by  actual  test."  Railroad  Go.  v. 
Bailey,  222  111.  480.  78  N.  E.  833;  Mills  ▼. 
Railroad  Go.,  116  Ky.  300,  76  S.  W.  29;  8S 
Gyc.  1333.  This  qualification  gives  the  Jury 
some  measure  or  standard  by  which  to  de- 
termine whether  the  equipment  is  the  "best 
approved"  or  "most  approved."  Without  it 
they  may  determine  it  in  such  manner  as 
may  seem  to  them  right  and  Just,  but  in  so 
doing  they  may  adopt  an  entirely  erroneous 
test  It  is  well  settled,  even  in  those  states 
in  which  this  measure  of  responsibility  Is 
adopted,  that  a  railroad  company  is  not 
bound  to  accept  and  use  or  exi)eriment  with 
every  new  Invention,  or  one  which  is  ac- 
corded preference  in  the  opinion  of  mechanics 
or  other  experts.  The  element  of  test  by 
experience  is  a  necessary  one.  In  those 
Jurisdictions  in  which  the  rule  above  stated 
obtains  this  instruction  would  be  apparently 
bad  for  omission  of  the  limitation  we  have 
mentioned. 

Most  of  the  decisions  in  which  this  strict 
rule  is  observed  are  governed  to  some  extent 
by  statutes  defining  the  duties  of  railroad 
companies  in  respect  to  equipment  There 
may  be  some  instances  in  which   it  rests 
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aol^  upon  supposed  common-law  principles; 
but  the  great  weight  of  authority  through- 
out the  country  requires  of  railroads  no  more 
than  reasonable  and  ordinary  care  in  the 
equipment  of  their  engines.  "As  a  general 
rule,  it  is  the  duty  of  a  railroad  company  to 
use  reasonable  precautions  to  provide  loco- 
xnotlYes  so  constructed  and  equipped  as  tq 
avoid  the  unnecessary  communication  of  fire 
to  premises  adjoining  its  road."  23  Cyc. 
1332.  The  requirement  of  such  a  degree  of 
care  plainly  does  not  impose  duty  to  adopt 
the  utmost  precautions  against  injury,  nor 
make  the  railway  company  an  insurer  against 
damage  to  property  on  its  right  of  way  or 
premises  adjoining  it  Accordingly*  courts 
generally  hold  railroad  companies  not  ab- 
Bolutdly  bound  to  use  the  safest  and  best  ap* 
pliances  to  prevent  the  escape  of  sparks. 
*'It  is  the  duty  of  railway  companies  to  adopt 
and  use  on  their  locomotives  approved  ap- 
pliances in  general  use  to  prevent  the  es- 
cape of  sparks  and  fire.  ^  ^  ^  A  railway 
company  is  not  bound  to  adopt  any  particu- 
lar kind  of  appliances  or  machinery  for  the 
Iirevention  of  fires,  and  it  cannot  be  held 
guilty  of  negligence  for  failing  to  adopt  a 
different  kind  or  pattern  of  appliances  than 
that  which  it  has  adopted,  if  it  has  exercis- 
ed reasonable  care  in  the  selection  and  the 
latter  Is  approved  and  in  general  use."  El- 
liott on  Railroads,  §  1224;  Railway  Go.  v. 
Reese,  85  Ala.  497,  5  South.  283,  7  Am.  St 
Rep.  66;  Railway  Ck>.  v.  Thompson-Hailey 
Co.,  79  Ark.  12,  94  S.  W.  707;  Clisby  v.  Rail- 
way Co.,  78  Miss.  937,  29  South.  913;  Fllnn 
v.  Railroad  Co.,  142  N.  Y.  11,  36  N.  B.  10i6; 
Bottoms  V.  Railroad  Ca,  136  N.  C.  472,  49 
8.  C  348.  This  rule  Is  in  accord  with  the 
the  general  principle  applicable  to  persons 
using  fire  upon  their  own  premises.  Nothing 
beyond  reasonable  care  and  prudence  under 
the  circumstances  of  the  particular  case  is 
required.  Mahaffey  v.  Lumber  Co.,  61  W. 
Va.  571,  56  S.  E.  893,  8  L.  R.  A.  (N.  S.)  1263. 
What  amounts  to  reasonable  and  ordinary 
care  is  not  determinable  by  any  arbitrary 
rule,  of  course.  As  the  use  of  fire  is  attend- 
ed by  varying  conditions  of  duration,  weath- 
er, and  exposure,  the  exercise  of  ordinary 
care  includes  the  adoption  of  methods  and 
measures  of  safety*  determinable  by  such 
conditions.  One  who  uses  fire  constantly 
would  naturally  fall  under  a  higher  degree 
of  duty  than  one  who  uses  it  only  casually 
and  to  a  limited  extent  But  '^reasonable 
care"  is  all  that  can  be  required  under  any 
circumstances,  and  the  adoption  by  a  rail- 
road company  of  those  inventions  and  mech- 
anisms generally  used  for  the  purpose  of  pre- 
venting the  escape  of  fire,  reasonably  well 
adapted  to  the  purpose  and  efficient  as 
shown  by  the  test  of  experience,  is  obvious- 
ly the  exercise  of  such  care.  As  to  what  is 
the  best  approved  appliance,  reasonable  men 
though  qualified  by  experience  in  the  use 
thereof,  might  differ  in  opinion,  and  Jurors 
might  differ  from  the  uniform  opinion  of 


such  persons,  and  all  might  well  agree  that 
the  appliances,  subjected  to  the  comparative 
test,  are  all  reasonably  well  ^adapted  to  the 
prevention  of  fire  and  in  extensive  use  by 
railroad  companies,  all  honestly  differing  in 
opinion  on  the  question  of  relative  merit 
We  are  therefore  of  the  opinion  that  this 
Instruction  was  clearly  erroneous,  in  that 
it  propounded  a  wrong  test  or  measure  of 
duty  and  also  may  have  confused  and  misled 
the  Jury. 

[31  The  rejection  of  defendant's  instruct 
tions  Nos.  6  and  7  is  complained  of.  On  the 
right  of  way  and  the  yards  upon  which  the 
lumber  had  been  placed  there  was  an  ac- 
cumulation of  Inflammable  rubbish,  due  to 
the  storage  and  loading  of  lumber,  pulp 
wood,  tan  bark,  and  other  products  of  the 
forest  at  that  point  Besides,  an  old  shed 
and  platform,  standing  near  the  railroad, 
were  in  such  condition  from  dilapidation  and 
decay  as  to  render  them  likely  to  ignite  eas- 
ily. In  the  shed  the  plaintiffs  had  stored 
about  12,500  feet  of  cherry  lumber,  and,  out- 
side of  it,  stacked  about  40,000  feet  of  maple 
lumber.  The  latter  had  been  sold  and  was 
awaiting  shipment  but  the  other  had  not 
Years  before  the  occurrence  of  this  fire,  the 
shipment  of  lumber  from  that  point  had  been 
heavy,  and  the  railway  company  then  operat- 
ing the  road  maintained  a  regular  station 
there  with  an  agent  in  charge;  but  for  a 
considerable  period  of  time  prior  to  the  oc- 
currence of  the  fire  the  company  had  ceased 
to  maintain  an  agent  at  that  point  How- 
ever, lumber  was  still  brought  there  for  stor- 
age and  shipment  in  smaller  quantities  than 
it  had  been  in  previous  years.  The  shed 
and  platform,  though  on  the  railway  com- 
pany's premises,  it  being  the  owner  of  a 
large  tract  of  land  through  which  the  rail- 
way ran,  but  not  on  the  portion  thereof  used 
for  a  right  of  way,  had  been  built  by  the 
lumber  company.  That  company,  having 
completed  its  large  operations,  left  these 
structures  standing  on  the  premises,  and  they 
had  ever  since  been  used  by  the  plantiffs 
and  others  for  shipping  and  storing  lumber 
with  the  acquiescence  of  the  railway  com- 
pany. Defendant's  Instruction  No.  6  was 
based  upon  these  facts  as  constituting  evi- 
dence of  contributory  negligence  on  the  part 
of  the  plaintiffs  in  placing  their  lumber  upon 
these  premises,  with  knowledge  of  the  condi- 
tions and  without  adopting  any  measures  to 
protect  it  from  fire.  It  proposed  to  submit 
to  the  Jury,  upon  the  evidence,  the  question 
of  the  existence  of  these  conditions,  and  have 
the  court  tell  them  their  verdict  must  be 
for  the  defendant  if  they  should  find  such 
facts,  even  though  there  was  some  evidence 
of  negligence  on  the  part  of  the  defendant 
As  the  defendant  acquiesced  in  the  use  of  the 
premises  for  the  purposes  aforesaid  by  the 
plaintiffs  and  others  engaged  in  the  lumber 
business  at  that  place,  his  title  to  the  prem- 
ises seems  to  be  an  immaterial  matter.  In 
making  such  use  of  the  property  plaintiffs 
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were  not  trespassers.  They  were  licensees, 
making  a  use  of  the  property  which  bore 
some  relation  to  the  defendant's  own  busi- 
ness. They  brought  their  lumber  there  for 
shipment  This  was  the  main  purpose.  Stor- 
age and  preparation  for  shipment  were  sub- 
ordinate and  incidental  uses.  As  long  as  the 
defendant  permitted  such  use  and  accepted 
lumber  at  that  point  for  shipment,  such  oc- 
cupation and  use  of  the  premises  may  well 
be  deemed  to  have  rested  upon  invitation. 
[4]  The  relation  of  the  parties,  therefore, 
was  analogous  to  that  subsisting  between 
a  railroad  company  and  an  owner  of  adja- 
cent property,  each  of  whom  is  under  some 
degree  of  duty.  The  owner  of  land  adjacent 
to  a  railroad  may  rightfully  make  use  of 
his  property.  Fair  Ass'n  v.  Railway  Co.,  42 
Neb.  105.  60  N.  W.  330;  Murphy  ▼.  RaU- 
way  Co.,  45  Wis.  222,  30  Am.  Rep.  721 ;  Rail- 
way Co.  V.  Pennell,  d4  111.  448.  In  doing  so, 
however,  he  must  observe  and  consider  the 
hazard  or  danger  of  fire  incident  to  the  op- 
eration of  the  railroad,  and,  if  he  does  an 
act  or  omits  a  precaution,  which  will  ob- 
viously result  in  injury  to  his  premises  or 
movable  property  thereon,  he  cannot  recov- 
er. In  the  use  of  his  property  he  must  re- 
spect the  right  of  the  railroad  company  to 
make  reasonable  use  of  its  property.  Coates 
V.  Railroad  Co.,  61  Mo.  38;  Brown  v.  Rail- 
road Co.,  41  Wash.  688,  84  Pac.  400 ;  Murphy 
V.  Railway  Co.,  45  Wis.  222,  30  Am.  Rep. 
721;  Railroad  Co.  v.  Owen,  25  Kan.  419; 
Railroad  Co.  v.  Pennell,  94  111.  448 ;  Railway 
Co.  V.  Crabb  (Tex.  Civ.  App.)  80  S.  W.  408. 
And,  on  the  other  hand,  railway  companies 
must  exercise  reasonable  and  ordinary  care 
not  to  injure  the  adjacent  property.  E^acb 
has  the  right  to  use  his  own  property,  and 
is  bound  to  abstain  from  conduct  which  will 
obviously  and  necessarily  injure  that  of  his 
neighbor.  Nevertheless,  the  great  diversity 
of  facts  and  circumstances  entering  into  the 
question  of  risk  or  hazard  deprives  the 
courts,  in  most  Instances,  pf  the  power  to 
say  as  matter  of  law  that  certain  facts  es- 
tablished by  the  evidence  impose  liability 
or  defeat  recovery.  The  probability  of  dan- 
ger arising  out  of  a  given  condition  or  state 
of  facts  is  generally  a  practical  question 
about  which  reasonable  men  may  differ  In 
opinion,  and  in  such  cases  the  question  of 
negligence  on  the  part  of  the  defendant  or 
contributory  negligence  on  the  part  of  the 
plaintiff  generally  lies  within  the  province 
of  the  jury,  and  not  of  the  court  Whether 
the  plaintiff^  assumed  the  risk  of  danger  to 
their  lumber  or  must  be  deemed  to  have 
known  they  were  taking  upon  themselves  a 
hazard  depends  upon  the  imminency  of  that 
danger  and  the  probability  of  Injury.  Their 
right  to  recover,  therefore,  depends  upon  the 
exercise  or  nonexercise  by  them  of  such  a 
degree  of  care  and  prudence,  as  ordinarily 
cautious  and  prudent  men  would  have  exer- 
cised under  like  circumstances.  The  instruc- 
tion requested  omits  this  vital  element     If 


given,  it  would  have  told  the  Jury  they 
must  hold  the  plaintiffs  guilty  of  contribu- 
tory negligence  if  they  found  certain  facts, 
not  if  they  should  be  of  the  opinion,  in  view 
of  the  facts  found,  that  the  plaintiffs  had 
neglected  the  exercise  of  the  degree  of  care 
above  defined.  Hence  we  think  the  court 
did  not  err  in  refusing  the  Instruction.  This 
conclusion  is  probably  Justified  by  another 
omission,  if  its  theory  were  correct  It  does 
not  include  the  important  element  of  long* 
use  of  the  yard  without  a  loss  from  fire. 
For  years  other  people  had  done  Just  what 
these  plaintiffs  did  without  loss,  and  this 
circumstance  in  evidence  bears  directly  up- 
on the  nature  and  extent  of  the  hazard. 

[6]  Instruction  No.  7  was  properly  refused 
because  it  unduly  narrowed  the  duty  and  re- 
sponsibility of  the  defendant  Properly  as- 
serting the  right  of  the  railway  company  to 
operate  its  trains  by  the  use  of  fire  for  the 
generation  of  steam,  and  asserting  necessity 
of  proof  of  negligence  in  respect  to  its  en- 
gines as  a  requisite  to  liability,  It  said  the 
plaintiffs  assumed  all  risk  of  loss  of  their 
lumber,  if  the  defendant  operated  its  en- 
gines in  a  lawful  manner  and  with  reason- 
able care  and  skill.  It  thus  omitted  the  ele- 
ment Of  duty  on  the  part  of  the  defendant 
respecting  the  care  of  its  track  and  right  of 
way.  In  other  words,  all  that  it  assumes  as 
matter  of  law  as  likely  to  be  established  by 
the  evidence  in  the  opinion  of  the  jury  might 
be  true,  and  yet  the  defendant  would  be  liable 
for  failure  properly  to  care  for  its  track.  In 
view  of  a  large  amount  of  lumber  piled  up  in 
close  proximity  to  its  road,  upon  Its  Invita- 
tion and  with  its  consent,  and  knowledge  of 
its  exposure  to  injury  by  reason  of  the  non- 
maintenance  by  the  owner  of  any  caretaker 
or  protector,  the  defendant  could  not  Justly 
nor  consistently  with  law  allow  an  accumula- 
tion of  rubbish  on  its  right  of  way  likely  to 
be  ignited  by  such  sparks  as  necessarily  es- 
cape from  engines  aild  to  carry  the  fire  from 
the  right  of  way  to  the  lumber  or  to  other 
rubbish  which  would  convey  it  to  the  lumber. 
"As  it  is  impossible  to  entirely  prevent  the 
escape  of  sparks  and  coals  of  fire  from  rail- 
way locomotives,  and  as  the  sparks  and  coals 
that  do  escape  usually  fall  on  the  right  of 
way,  it  is  held  that  it  is  the  duty  of  a  rail- 
way company  to  keep  its  track  and  right  of 
way  free  from  dry  grass,  weeds,  and  other 
combustible  materials  which  are  liable  to 
be  ignited  by  sparks  and  coals  of  fire  and 
thus  communicate  fire  to  the  premises  of 
others,  and,  if  it  fails  to  discharge  this  duty 
and  permits  the  fire  to  escape  to  adjoining 
premises,  it  may  be  found  guilty  of  negli- 
gence." Elliott,  Railroads,  S  1226.  This  text 
as  well  as  some  not  here  quoted,  is  sustained 
by  abundant  authority.  In  view  of  the  ac- 
quiescence of  the  defendant  in  the  use  of 
the  adjacent  premises  for  the  purposes  for 
which  they  were  used,  establishing  for  all 
practical  purposes  the  relation  which  sub- 
sists between  a  railway  company  and  the 
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owner  of  adjacent  premises,  we  think  the 
principle  clearly  applicable  here  and  fully 
Justified  the  court  in  refusing  this  Instruc- 
tion. 

In  holding  the  question  of  contributory 
negligence  to  be  one  for  Jury  determination, 
in  passing  upon  the  propriety  of  the  rejection 
of  defendant's  instruction  No.  6,  we  have  In- 
cidentally decided  the  only  remaining  ques- 
tions, namely,  whether  the  court  erred  in 
refusing  a  request  to  direct  a  rerdict  in 
faror  of  the  defendant  and  In  oyerruling  a 
motion  to  set  aside  the  vdrdlct  In  this  con- 
tusion we  decline  to  follow  the  decision  In 
Post  T.  Railroad  Co.,  108  Pa.  685,  relied  upon 
by  the  plaintiff  in  error.  Comparison  of  the 
opinions  will  reveal  the  difference  in  views 
leading  to  diverse  results.  Hence  comment 
is  unnecessary. 

For  the  error  in  giving  plaintiffs'  Instruc- 
tion No.  1,  the  Judgment  must  be  Kversed, 
the  verdict  set  aside,  and  the  case  remanded 
for  a  new  trial. 


(70  W.  Va.  48) 

WALTON  V.   CHEaiOKBB  COLUBRT  00. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  28,  1911.) 

(8ifUahu9  Jty  the  Court.) 

1.  Master  and  Servant  (S  319*)— Injuries 
TO  Third  Person— Independent  Contrac- 
tors. 

Generally,  if  one  let  work,  lawful  within 
itself,  to  a  contractor  and  retain  no  control 
over  the  manner  of  its  performance,  he  ia  not 
liable  on  account  of  negligence  of  the  contractor 
or  his  servants.  But,  if  the  work  is  intrinsical- 
ly dangerous,  or  is  of  such  character  chat  in- 
jury to  third  itersons,  or  to  their  property, 
might  reasonably  be  eiqpected  to  result  directly 
from  its  performance,  it  reasonable  care  should 
be  omitted,  the  employer  is  not  relieved  from 
liability  by  delegating  the  performance  of  the 
woi^  to  an  independent  contractor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  1259,  1260;  Dec.  Dig.  § 
319.*] 

2.  Indemnity  (§  3*)— Express  Contract— Va- 
udity. 

A  contractor  who  engages  to  perform  such 
work  can  bind  himself  by  a  promise  to  indem- 
nify his  employer  against  liability  to  third  per- 
sons. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  ||  2-6;  Dec  Dig.  9  3.*] 

3.  Indemnitt  (S  II*)— EbcPREss  Contract— 
Right  of  Action. 

The  employer  may  settle,  without  suit,  the 
damage  ajcamsc  which  he  is  indemnifiod.  and 
recoup  the  same  in  an  action  brought  by  the 
contractor  for  the  price  of  the  work,  provided, 
however,  the  amount  paid  does  not  exceed  the 
damage  actuallv  Buffered.  A  settlement  thus 
made  between  the  indemnitee  and  the  party  in- 
jured is  not  conclu8i?e  on  the  indemnitor. 

[Ed.  Note.—For  other  cases,  see  Indemnity, 
Cent.  Dig.  ||  21-25;  Dec.  Dig.  |  II.*] 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  Samuel  Walton,  trading  as  Wal- 
ton &  Luck,  against  the  Cherokee  Colliery 
Company.     Judgment  for  plaintiflP,  and  de- 


fendant   brings    error.     Reversed    and    re- 
manded. 

Anderson,  Strother  &  Hughes,  for  plaintiff 
in  error.  D.  B.  French,  for  defendant  in  er- 
ror. 

WILLIAMS,  P.  Plaintiff  sued  defendant 
in  assumpsit  to  recover  a  balance  alleged  to 
be  due  on  contract  for  the  construction  of  a 
piece  of  railroad  and  the  building  of  coke 
ovens  for  defendant  at  a  stipulated  price, 
and  recovered  a  Judgment  In  the  circuit  court 
of  McDowell  county  for  $481.85.  Defendant 
sued  out  this  writ  of  error. 

The  evidence  is  not  made  a  luirt  of  the 
record.  Defendant  tendered  a  notice  of  re- 
coupment, which  the  court  rejected,  but 
which  it  made  a  part  of  the  record  by  its 
order.  The  notice  alleges  that  plaintiff  un- 
dertooli:  to  build  a  certain  piece  of  railroad 
traclL  and  to  construct  a  number  of  coke 
ovens  for  a  fixed  price;  that  the  piece  of 
railroad  was  to  be  built  over  certain  premis- 
es belonging  to  the  Ashland  Coal  &  Coke 
Company;  that  there  was  an  express  agree- 
ment between  plaintiff  and  defendant  that 
plaintiff  was  to  perform  the  work  of  grading 
the  railroad  and  building  the  coke  ovens 
"without  damaging  or  injuring  in  any  man- 
ner or  form  the  premises  adjacent  to  and 
near  by  the  lands  on  which  said  railroad 
and  coke  ovens  were  constructed,  and  were 
bound  to  save  harmless  this  defendant  from 
all  damages  or  claim  for  damages  on  account 
of  any  and  aU  Injury  and  damage  done  to 
the  property  of  third  parties  during  the  per- 
formance by  said  plaintiff  of  the  said  vrork." 
The  notice  also  avers  that  plaintiff  injured  a 
bam  and  other  buildings  owned  by  the  Ash- 
land Coal  &  Coke  Company,  and  otherwise 
did  damage  to  the  property  of  said  company 
by  casting  stone,  dirt,  timber,  and  other  de- 
bris upon  its  premises,  and  that,  on  account 
of  such  Injury,  defendant  was  compelled  to 
pay,  and  did  pay,  to  the  Ashland  Coal  & 
Coke  Company  the  sum  of  $401.84.  The 
court  rejected  this  notice,  and  denied  defend- 
ant the  right  to  recoup  the  damages  which  it 
had  paid  to  the  Ashland  Coal  &  Coke  Com- 
pany. 

[11  Ordinarily  when  a  person  employs  an 
independent  contractor  to  perform  a  piece  of 
work,  which  is  lawful  within  itself,  and  re- 
tains no  control  over  the  manner  in  which 
the  work  is  to  be  done,  he  Is  not  liable  for 
the  negligence  of  the  Independent  contractor, 
or  his  servants,  in  the  performance  of  the 
work.  But  this  rule  is  subject  to  this  im- 
portant exception:  If  the  work  Is  intrinsical- 
ly dangerous,  and  is  of  such  character  as 
will  likely  produce  Injury  to  third  persons, 
if  proper  care  should  not  be  taken,  the  own- 
er cannot  avoid  liability  by  delegating  its 
performance  to  an  independent  contractor. 
1  Shear.  &  Red.  on  Negligence,  S  175.    The 
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Supreme  Court  of  Ohio  in  Railroad  Co.  y. 
Moray,  47  Ohio  St  207,  24  N.  E.  269,  7  L.  R- 
A.  701,  thus  states  the  rule:  **One  who 
<:auses  work*  to  be  done  Is  not  liable  ordi- 
narily for  injuries  that  result  from  careless- 
ness In  Its  performance  by  the  employes  of 
an  independent  contractor  to  whom  he  has 
let  the  work,  without  reserving  to  himself 
any  control  over  the  execution  of  it  But 
this  principle  has  no  application  where  a 
resulting  injury,  Instead  of  being  collateral 
and  flowing  from  the  negligent  act  of  the 
employ^  alone,  is  one  that  might  have  been 
anticipated  as  a  direct  or  probable  conse- 
quence of  the  performance  of  the  work  con- 
tracted for,  if  reasonable  care  Is  omitted  in 
the  course  of  its  performance.  In  such  case 
the  person  causing  the  work  to  be  done  will 
be  liable,  though  the  negligence  is  that  of 
an  employ^  of  an  Independent  contractor." 
In  that  case  R.  P.  Willis  &  Son  had  con- 
tracted to  plumb  the  railroad  company's 
depot,  and  said  company  knew  that  it  was 
necessary  to  dig  a  ditch  across  one  of  the 
public  streets  of  the  town  to  receive  one  of 
the  pipes.  The  ditch  was  dug,  and  was  left 
open  and  unguarded  by  any  sign  of  warning, 
and  Morey  fell  into  it  in  the  nighttime  with- 
out fault  on  his  part  The  court  there  held 
the  railroad  company  liable,  notwithstanding 
it  had  no  control  over  the  manner  of  per- 
forming the  work. 

In  City  of  Joliet  y.  Harwood,  86  111.  110, 
29  Am.  Rep.  17,  the  Supreme  Court  of  Illi- 
nois applied  the  same  rule  to  a  municipal 
corporation,  and  held  the  city  liable  for  in- 
Jury  to  the  property  of  one  of  Its  citizens  oc- 
casioned by  a  blast  which  was  necessary  to 
be  made  in  the  construction  of  a  sewer  by 
0*Riley,  an  independent  contractor,  notwith- 
standing the  blast  was  made  in  a  manner'  ap- 
parently "secure  and  skillful."  The  court 
there  held  that  the  doctrine  of  respondeat 
superior  did  not  apply,  because  the  work  was 
intrinsically  dangerous  however  skillfully  per- 
formed. To  the  same  effect  are  the  follow- 
ing authorities:  Pye  v.  Faxor,  156  Mass.  471, 
31  N.  E.  640;  Brannock  v.  Elmore,  114  Mo. 
55,  21  S.  W.  451;  Covington,  etc..  Bridge  Co. 
▼.  Stelnbrock,  61  Ohio  St  215,  55  N.  E.  618, 
76  Am.  St.  Rep.  375,  7  Am.  Neg.  Rep.  154. 
In  the  report  of  the  case  in  the  volume  last 
cited,  the  editor  has  appended  numerous 
notes  and  citations  of  other  cases  which  sup- 
port the  rule. 

[21  If  the  construction  of  the  railroad  and 
the  building  of  the  coke  ovens  in  the  pres- 
ent case  necessitated  the  blasting  of  rock 
which  would,  within  reasonable  contempla- 
tion, subject  the  buildings  of  the  Ashland 
Coal  &  Coke  Company,  situated  near  the 
work,  to  the  risk  of  danger,  defendant  could 
not  relieve  itself  from  liability  by  employ- 
ing plaintiff  to  do  the  work.  In  such  case 
plaintiff  could  make  a  binding  contract  of 
indemnity.    Defendant  had  a  right  to  prove 


that  the  work  was  of  such  character 
would  cause  it  to  be  primarily  liable  for 
injury  to  third  parties  from  its  performance, 
but  the  court,  by  rejecting  its  notice  of  re- 
coupment, cut  off  its  right  to  introduce  evi- 
dence on  the  question.  Defendant  also  had 
a  right  to  prove  that  the  promise  of  indemni- 
ty was  supported  by  a  valuable  considera- 
tion«  if  such  is  the  fact 

[3]  The  notice  further  avers  that  defend- 
ant was  compelled  to  pay,  and  that  it  did 
pay,  damages  to  the  Ashland  Coal  &  Coke 
Company.  If  defendant  was  liable  In  law  to 
the  Ashland  Coal  ds  Coke  Company,  it  was 
not  bound  to  wait  until  it  was  sued,  and  a 
Judgment  recovered  against  it  before  making 
payment  It  had  a  right  to.  settle  the  mat- 
ter without  suit  Bat  the  amount  paid  in 
settlement  of  the  alleged  damage,  of  course, 
is  not  conclusive  against  plaintiff.  He  has  a 
right  to  controvert  the  amount  22  Cyc.  92, 
and  cases  cited  in  note  73 ;  16  A«  &  E.  B.  L. 
(2d  Ed.)  177. 

The  notice  also  avers  that  the  promise  of 
indemnity  was  made  at  the  time  plaintiff  un- 
dertook the  work.  If  this  is  so,  it  was  a 
part  of  the  contract  on  which  plaintiff  sues, 
and  entitles  defendant  to  recoup  damages 
flowing  from  its  breach.  Logie  y.  Blade,  24 
W.  Va.  1;   34  Cyc.  658. 

The  Judgment  will  be  reversed  and  the 
case  remanded  for  further  proceedings  to  be 
had  therein  according  to  the  law  as  herein 
stated,  and  further  according  to  law  appli- 
cable to  such  cases. 

(89  W.  Va.  778) 
WILSON  v.  VAIiLEY  IMPROVEMENT  CO. 
(Supreme  Court  of  Appeals  of  West  Viiglnia. 

Nov.  21,  1911.) 

(Syllabut  by  the  OowiJ 

Masteb  and  Servant  (§§  106,  124*)— Injubt 
TO  Servant— LiABiLiTy  or  Master— Pbeic- 
isEs  OF  Third  Person. 

A  master,  having  contracted  temporarily  to 
perform  labor,  by  and  through  his  servantai 
upon  premises  owned  and  fully  controlled  by 
another  person,  and  having  no  Itnowledge  of 
danger  to  his  servants  from  defectiveness  of  the 
premises  or  machinery  and  appliances  of  such 
third  i;)er8on,  incidentally  and  casually  to  be 
occupied  and  used  by  tbem  for  the  purpose, 
and  not  having  guaranteed  the  safety  or  suita* 
bleness  thereof  is  under  no  duty  to  inspect  the 
same,  nor  liable  for  an  injury  to  lus  servant, 
occasioned  by  defects  therein. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  §g  106,  124.*] 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  Percy  H.  Wilson,  by  his  next 
friend,  against  the  Valley  Improvement  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed,  and  Judgment  for 
defendant. 

E.  A.  Bowers,  W.  E.  Baker,  and  J.  B.  Som* 
mervlUe,  for  plaintiff  in  error.  Talbott  & 
Hoover  and  J.  Ia  Wamsley,  for  defendant  in 
error. 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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POFFENBARGER,  J.  The  defendant  in 
error,  a  minor,  suing  by  his  next  friend,  re- 
cdTered  a  Judgment  for  $1,041.67  against  the 
plaintiff  in  error  as  damages  for  a  personal 
Injury  upon  a  legal  theory  which  presents  a 
case  differing  from  any  heretofore  decided  by 
this  court.  Though  the  servant  of  the  de- 
fendant below,  he  was  a  special  servant  of 
a  third  party  at  the  time  of  the  injury,  and 
incurred  it  on  the  premises  and  in  the  Serv- 
ice of  the  special,  not  the  general,  master. 
Under  such  circumstances,  recovery  is  ordi- 
narily sought  from  the  former,  but  in  this 
instance  the  injured  servant  has  sued  the 
latter,  charging  liability  upon  the  legal  hy- 
pothesis of  an  obligation  on  his  part  to  fur- 
nish a  safe  place  in  which  to  work  on  prem- 
ises not  under  his  control,  or  duty  to  inspect 
the-  same  and  warn  the  servant  of  any  dan- 
ger that  would  have  been  disclosed  by  such 
inspection  as  reasonable  care  and  prudence 
demanded. 

The  Valley  Improvement  Company  was 
engaged  in  the  generation  and  distribution  of 
electricity  to  consumers  thereof,  and  also  in 
the  installation  of  wires  and  other  appliances 
in  buildings  and  factories  for  the  utilization 
of  its  product,  in  which  work  it  employed 
WUson.  On  the  occasion  of  his  injury,  Wil- 
son and  one  Ray  Smith  were  wiring  a  build- 
ing owned  by  the  Elklns  Refrigerator  &  Fix- 
ture CJompany,  having  been  sent  there  for 
the  purpose  by  the  Valley  Improvement  Com- 
pany, and,  in  doing  so,  they  used  a  scaffold, 
erected  by  servants  of  the  former,  and  com- 
posed of  boards,  called  "hangers,"  nailed  to 
and  suspended  from  an  overhead  beam,  called 
a  "purlin,"  and  pieces  of  boards  nailed  across 
the  lower  ends  of  the  hangers  on  which  oth- 
er boards  were  laid  horizontally  for  a  plat- 
form. The  perpendicular  boards  were  rather 
thin  and  of  soft  wood,  bass  or  lynn,  and  the 
cross-boards  on  which  the  floor  rested  were 
spruce  or  hemlock.  After  this  scaffold  had 
been  used  for  wiring  one  part  of  the  build- 
ing, the  refrigerator  company  servants  moved 
it  to  another  place.  This  was  done  in  the 
forenobn  of  the  same  day  on  which  it  gave 
way,  about  3  o'clock  in  the  afternoon,  and  in- 
jured Wilson  and  Smith.  The  hangers,  or 
some  of  them,  broke  loose  from  the  overhead 
beam,  and  precipitated  the  occupants  to  the 
floor,  a  distance  of  20  to  25  feet,  among  a 
lot  of  machinery,  and  broke  both  of  Wil- 
son's legs. 

Respecting  the  terms  of  the  contract,  which 
was  informal  and  verbal,  and  the  incipient 
relations  and  circumstances,  the  evidence  is 
not  as  clear  as  it  should  be;  but  the  contract 
does  not  seem  to  have  imposed  any  obliga- 
tion upon  the  electric  company  to  furnish  or 
construct  any  scaffold,  since  the  compensa- 
tion for  its  work  was  to  be  measured  by  the 
wages  paid  its  men  and  the  cost  of  its  mate- 
rials, with  an  additional  10  per  cent  as  prof- 
it, and  the  servants  were  directed  to  call  up- 
on the  refrigerator  company  for  scaffolds,  if 
any  should  be  needed.  The  wiring  had  been 
commenced  by  another  party  and  abandoned, 

73S.SL— 6 


and  it  seems  the  scaffold  in  question  had  been 
erected  for,  and  used  by,  the  predecessors  of 
Wilson  and  Smith. 

The  principal  assignment  of  error  raises  a 
question  of  law,  going  to  the  very  foundation 
of  the  case.  Conceding  all  the  evidence 
proves  or  tends  to  prove,  it  denies  liability, 
saying  that,  ^for  the  purposes  of  the  case, 
Wilson  was  the  servant  of  the  refrigerator 
company,  and  not  of  the  electrical  company. 
A  servant  sent  by  his  master  to  perform 
work  upon  the  premises  and  among  the  serv- 
ants of  a  third  party  is  sometimes  regarded 
as  the  special  servant  of  the  person  to  whose 
premises  he  Is  sent,  and  among  whose  serv- 
ants he  works.  That  he  was  sent  there  by 
his  general  employer,  and  receives  compen- 
sation from  him  for  his  services,  is  not  in- 
compatible with  the  relation  of  master  and 
servant  between  him  and  such  third  person, 
and,  if  he  is  Injured  by  the  negligent  act  of 
another  servant  of  the  person  on  whose  prem- 
ises he  is  working  and  sues  such  person  for 
such  injury,  he  cannot  recover  for  the  reason 
that  his  injury  was  occasioned  by  the  act  of 
a  fellow  servant.  To  this  effect  the  authori- 
ties are  uniform.  Hasty  v.  Sears,  157  Mass. 
123,  31  N.  E.  750,  84  Am.  St  R^.  267;  Killea 
V.  Faxon,  125  Mass.  485;  Johnson  v.  Bos- 
ton, 118  Mass.  114;  Rourke  v.  Cblliery  Co., 
2  C.  P.  D.  205;  Saunders  v.  Coleridge  (D.  C.) 
72  Fed.  676;  Ewan  v.  Lippincott,  47  N,  J. 
Law,  192,  54  Am.  Rep.  148.  Likewise,  If 
the  servant  so  loaned  Inflict  Injury  upon  one 
of  the  men  among  whom  he  is  working  by  a 
negligent  act,  he  is  regarded  as  a  fellow  serv- 
ant, and  there  is  no  liability  upon  his  mas- 
ter. Donovan  v.  Syndicate,  1  Q.  B.  D.  (1893) 
629.  In  this  case  the  general  master  sent 
not  only  the  servant  to  work  for  a  third  par- 
ty, but  also  a  crane  which  he  was  to  manage, 
and  in  the  operation  of  the  crane  he  negli- 
gently inflicted  injury  upon  one  of  the  serv- 
ants of  the  special  master.  In  delivering  the 
opinion.  Lord  Esher,  M.  R^  said:  '*It  is  true 
that  the  defendants  selected  the  man  and 
paid  his  wages,  and  these  are  circumstances 
which,  if  nothing  else  intervened,  would  be 
strong  to  show  that  he  was  the  servant  ol 
the  defendants.  So,  indeed,  he  was  as  to  a 
great  many  things;  but  as  to  the  working 
of  the  crane  he  was  no  longer  their  serv- 
ant, but  bound  to  work  under  the  order  of 
Jones  &  Co.,  and,  If  they  saw  the  man  mis- 
conducting himself  in  working  the  crane  or 
disobeying  their  orders,  they  would  have  a 
right  to  discharge  him  from  ttiat  employment 
This  conclusion  hardly  requires  authority." 

Though  our  inquiry  arises  upon  a  differ- 
ent state  of  facts  and  pertains  to  an  injury 
resulting  from  an  alleged  breach  of  a  nonas- 
signable duty  of  a  master,  failure  to  furnish 
the  servant  a  safe  place  in  which  to  \^  ork  or 
safe  appliances  with  which  to  work,  it  be- 
comes necessary  to  determine  whose  servant 
the  man  was.  One  theory  would  Impose  up- 
on the  general  master  duty  to  Inspect  the 
premises  tb  which  he  contemplates  sending 
his  servant  temporarily  for  a  special  pur- 
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pose,  and  requiring  the  owner  of  tbe  prem- 
ises to  make  them  safe  before  sending  the 
servant  to  work  in  them,  or,  on  his  failure 
to  do  80,  refuse  to  send  the  man.  In  other 
words,  the  general  master  would  be  under 
the  same  obligation  to  his  servant  as  If  he 
were  working  on  his  own  premises.  Logical- 
ly this  obligation  would  extend  not  only  to 
the  provision  of  safe  and  suitable  machinery 
and  appliances,  but  also  to  the  exercise  of 
care  in  providing  and  retaining  competent 
servants  and  a  sufficient  number  of  them, 
and  the  establishment  and  enforcement  of 
rules  and  regulations  for  the  conduct  of  the 
service  necessary  to  the  protection  of  the 
servants  from  injury.  All  these  duties  re- 
late to  the  safety  of  the  place  of  work.  Jack- 
son V.  Railroad  Co.,  43  W.  Va.  380,  27  S.  B. 
278,  31  S.  E.  258,  46  L.  R.  A.  337;  Madden  v. 
Railroad  Co.,  28  W.  Va.  617,  57  Am.*  Rep. 
695.  This  theory  would  carry  the  relation  of 
master  and  servant  beyond  and  outside  of 
any  place  or  conditions  provided  by  the  mas- 
ter himself  for  permanent  service,  and  ex- 
tend it  to  conditions  which  cannot  be  rea- 
sonably said  to  have  been  actually  provided 
by  the  master  at  all,  since  both  the  place  and 
the  appliances  are  furnished  and  controlled 
by  a  third  party.  At  the  most,  he  could  be 
deemed  only  to  have  adopted  and  treated 
them  as  bis  own.  The  other  theory  would 
absolve  the  general  master  from  liability  for 
an  injury  so  occasioned  and  place  it  upon  the 
Special  master,  who  by  an  act  of  commission 
or  omission  causes  the  defect  or  Imperfection 
in  the  premises,  machinery,  or  appliances 
which  actually  produces  the  injury,  and  has 
the  best  opportunity  to  discover  and  remedy 
it,  and  also  unlimited  and  unrestrained  pow- 
er to  do  so. 

Unless  there  is  some  arbitrary  and  un- 
srlelding  rule  or  principle  which  forbids  it, 
we  may  consider  and  give  effect  to  this  dif- 
ference in  the  conditions  and  circumstances, 
in  determining  which  of  the  two  masters 
shall  be  regarded  as  the  master  for  purposes 
of  liability  or  Indemnity  for  the  injury.  No 
statute  forbids  It,  nor  do  we  perceive  any 
inhibitory  principle  of  the  common  law.  For 
the  servant's  wages  the  general  master  is 
liable.  He  contracted  to  pay  them.  The 
special  master  is  not  liable  therefor,  because 
he  did  not  agree  to  pay  them.  But  the  obli- 
gation to  indemnify  for  injury  is  not  imposed 
by  the  contract  of  service.  In  this  connec- 
tion the  force  and  effect  of  the  contract  is  to 
bring  the  parties  into  a  relation  under  which 
the  law  imposes  duty  on  the  one  in  favor  of 
the  other,  and  this  duty  is  founded  upon  rea- 
sons of  public  policy,  not  upon  the  terms  of 
the  contract,  which  are  silent  upon  the  sub- 
ject of  duty  and  the  obligation  to  indemnify. 
Nothing  in  the  law  says  a  servant  of  two 
masters  shall  have  a  right  to  indemnity 
against  both  in  case  of  his  Injury  by  the  neg- 
ligence of  one,  nor  is  there  any  reason  or  con- 
sideration of  public  policy  which  requires  it. 
The  ends  of  justice  are  attained  by  provid- 


ing one  source  of  indemnity,  and  that  source 
is  naturally  Indicated  by  the  particular  facts 
working  the  injury.  The  policy  of  the  law 
is  to  fix  liability  with  reference  to  that  cause 
which  stands  closest  to,  and  in  most  Imme- 
diate connection  with,  the  Injurious  result. 
The  law  books  abound  with  Instances  of  dis- 
crimination between  remote  and  proximate 
causes  in  fixing  liability  for  negligence.  All 
persons  concerned  in  a  series  of  negligent 
acts,  resulting  in  Injury  to  some  person,  are 
not  required  to  make  reparation.  The  re- 
quirement of  Immediate  and  direct  connection 
with  the  last  or  proximate  act  of  negligence 
is  universal.  That  policy  which  accords  in- 
demnity to  the  injured  person,  whether  a 
servant  or  a  stranger,  does  not  exclude  those 
equitable  and  just  considerations  which  nat- 
urally suggest  the  direct  and  immediate  au- 
thor of  the  Injury  as  the  proper  source  from 
which  to  exact  the  Indemnity.  This  is  illus- 
trated by  the  operation  of  the  fellow  serv- 
antcy  rule.  Notwithstanding  the  relation  of 
master  and  servant,  the  negligence  of  a  fel- 
low servant  Imposes  no  liability  upon  the 
master.  We  are  not  to  be  understood  as  as- 
serting that  the  law  never  gives  two  sources 
of  indemnity,  but  only  that  it  does  not  do  so 
when  the  immediate  cause  of  the  injury  is 
the  act  of  only  one  person.  There  are  no 
doubt  circumstances  under  which  two  or 
more  persons,  joint  partlclpantB  in  the  neg- 
ligent act  constituting  the  proximate  cause 
of  the  Injury,  can  be  jointly  or  severally 
liable. 

Perceiving  no  legal  obstacle  to  a  rule  ab- 
solving, the  general  master  from  liability  to 
his  servant  for  Injury  resulting  from  unsafe- 
ty  of  a  place  to  work  or  machinery  and 
appliances  furnished  by  a  third  party,  when 
the  servant  is  lent  to  him  or  sent  upon  his 
premises  temporarily,  to  perform  a  special 
service  with  the  machinery  and  appliances 
found  there,  and  imposing  the  liability  upon 
the  special  master,  under  circumstances  or- 
dinarily infiictlng  it,  we  proceed  to  a  con- 
sideration of  the  facts  and  circumstances 
which  naturally  suggest  the  source  of  indem- 
nity. As  has  been  stated,  the  special  master 
either  causes  or  suffers  the  defect  to  exist 
The  appliances  and  premises  in  which  they 
are  foupd  belonged  to  him.  He  has  the  pow- 
er of  convenient,  thorough,  and  constant  In- 
spection. His  ownership  and  control  enable 
him  to  remedy  the  defects  economically  and 
with  a  free  hand.  He  may  make  such  altera- 
tions as  he  sees  fit.  As  to  the  competency 
and  sufficiency  of  servants  and  the  provision 
and  enforcement  of  rules,  he  likewise  has 
full  and  unrestrained  opportunity  for  knowl- 
edge and  power  to  control.  On  the  other 
hand,  to  require  these  duties  of  the  general 
master  is  to  burden  him  with  that  which  is 
often  beyond  his  power  and  ability  and  al- 
ways inconvenient.  He  can  neither  inspect 
the  premises  and  machinery  nor  test  the 
competency  of  the  servants  nor  determine  the 
efficiency  of  the  rules  and  regulations,  nor 
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remedy  any  defects,  without  the  consent  of 
the  owner  of  the  premises.  In  many  in- 
stances he  is  unable  to  determine  any  of 
these  questions  with  safety  to  himself  or  his 
servant,  if  allowed  to  undertake  it,  because 
of  his  unfamiliarity  with  the  business  con- 
ducted on  the  premises.  The  manager  of  a 
concern,  installing  electrical  wires  and  ap- 
pliances, could  not  safely  determine  whether 
to  send  his  servant  to  do  special  work  in  a 
rolling  mUl,  a  cotton  mill,  a  shoe  factory,  or 
an  automobile  factory,  or  a  locomotive  works 
or  car  shops  or  a  railway  yard,  unless  he 
was  skilled  and  proficient  In  the  conduct  and 
management  of  such  a  plant,  and  yet  his 
business  necessitates  the  sending  of  his  serv- 
ant from  time  to  time  into  all  of  them.  To 
require  him  to  determine  whether  it  is  safe 
to  do  80  is  to  impose  duty  and  responsibility 
beyond  the  limits  of  reason  and  power  of 
performance.  His  inability  to  determine 
the  question  of  safety,  because  of  his  lack 
of  knowledge  of  the  business  done  upon  the 
premises,  would  often  inflict  upon  a  cautious 
man  an  enormous  loss  or  hazard,  for  the 
rule  would  require  him  to  undertake  the 
work  or  refrain  from  it  at  his  peril.  If,  un- 
der the  impression  of  safety  and  suitableness 
of  the  premises  and  appliances,  competency 
of  servants,  and  efficiency  of  rules  and  regu- 
lations, he  sends  his  servant  and  injury'  re- 
sults, he  is  required  to  make  reparation  in 
damages;  and  if,  on  the  contrary,  under  a 
misapprehension  be  thinks  the  premises  de- 
fective or  the  servants  incompetent  or  the 
rules  and  regulations  inadequate,  or  if,  un- 
able to  determine  whether  they  are  or  not, 
he  refrains  from  undertaking  tJie  work,  and 
it  turns  out  that  he  was  mistaken,  he  loses 
the  business  and  suffers  financial  loss.  More- 
over, the  inconvenience  to  which  this  duty 
would  subject  the  general  employer  largely 
outweighs  the  consideration  upon  which  it  is 
supposed  to  rest,  the  mere  technical  relation 
of  master  and  servant.  If  all  the  places  in 
which  he  proposes  to  do  special  work  through 
his  servants  were  open  to  him,  and  he  were 
allowed  to  correct  defects  and  charge  the 
expense  thereof,  and  he  possessed  the  requi- 
site knowledge,  ability,  and  skill  to  make  the 
alterations,  the  discharge  of  that  duty  would 
carry  him  widely  beyond  the  scope  of  his 
business  territorially  as  well  as  otherwise. 
Employers  often  send  their  servants  great 
distances  to  do  special  work  upon  premises 
that  could  not  be  inspected  otherwise  than  at 
the  expense  of  both  time  and  money.  Upon 
all  these  considerations  and  others  that 
readily  suggest  themselves,  we  are  of  the 
opinion  that  the  duty  rests  upon  the  special 
master.  If  he  can  be  made  the  master, 
80  as  to  apply  the  doctrine  of  fellow  serv- 
antcy,  and  he  is,  it  is  perfectly  consistent  to 
make  him  the  master  so  far  as  to  require 
him  to  provide  a  safe  place  for  the  work  of 
the  special  servant. 

Apparently  inconsistent  decisions  involving 
or  suggesting  this  question  may  be  recon- 


ciled, we  think,  by  a  classification '  thereof , 
based  upon  the  character  of  the  occupancy 
of  the  premises.  When  the  master  sends  his 
servant  temporarily  upon  the  premises  of  a 
third  person  to  perform  a  special  service,  he 
is  regarded  as  the  servant  of  the  owner  of 
the  premises  and  not  of  his  general  employ- 
er; and,  in  those  instances  in  which  the 
servant's  ordinary  and  permanent  place  of 
work  is  upon  the  premises  of  a  third  party, 
the  duty  and  liability  are  imposed  upon  his 
employer,  and  he  is  not  regarded  as  the  serv- 
ant of  the  owner  of  the. premises.  For  the 
purposes  of  the  business  carried  on  under 
such  circumstances,  the  premises  are  regard- 
ed and  treated  as  those  of  the  employer, 
though  he  does  not  own  them,  and  has  by 
contract  absolved  himself  from  any  duty  to 
keep  them  In  repair. 

In  all  of  the  following  cases,  absolving  the 
general  employer  from  liability  for  injuries 
occasioned  their  servants  upon  the  premises 
of  third  persons  by  defects  therein,  the  serv- 
ants were  sent  upon  the  premises  temporari- 
ly and  to  perform  special  work.  Though  the 
dictinction  between  temporary  and  perma- 
nent service  upon  premises,  not  owned  by  the 
employer,  is  not  adverted  to  in  the  opinions, 
the  occupancy  was  in  fact  temporary  or 
sporadic  and  for  a  special  purpose.  Whallon 
V.  Elevator  Co.,  1  App.  Div.  264,  37  N.  Y. 
Supp.  174;  Hughes  v.  Gas  Light  Co.,  168  Mass. 
395,  47  N.  B.  125;  Murphy  v.  Greeley,  146 
Mass.  196,  15  N.  E.  654;  Channon  v.  Sanford 
Co.,  70  Conn.  573.  40  Att.  462,  41  L.  R.  A. 
200,  66  Am.  St  Rep.  133.  In  the  last  of  these 
cases  the  court  declares  the  doctrine  we  have 
adopted  in  the  following  terms,  and,  in  part, 
upon  the  following  considerations:  "Then, 
again,  this  general  rule  (imposing  liability 
upon  the  master  for  injury  resulting  from 
unsafety  of  the  place  in  which  the  servant 
works)  is  not  ordinarily  applicable  to  cases 
where  the  master  neither  has  nor  assumes 
possession,  use,  or  control,  legal  or  actual, 
of  the  premises  or  place  where  the  servant 
may  be  at  work.  The  general  rule  is  based 
upon  such  possession,  use,  and  control  by  the 
master  of  the  premises  where  he  puts  his 
servants  at  work  for  him;  and,  speaking  gen- 
erally, his  duty  to  use  due  care  to  make  and 
keep  such  place  reasonably  safe  flows  from, 
and  is  measured  by,  such  i>ossession,  use,  and 
control.  Just  as  the  master's  liability  for 
the  acts  of  his  servants  while  engaged  in  his 
business  is  based  upon  his  power  to  control 
them,  so  his  duty  to  provide  reasonably  safe 
premises  is  founded  essentially  upon  his  oc- 
cupation, use,  and  control  of,  such  premises. 
This  being  the  reason  of  the  rule,  when  the 
reason  does  not  exist,  the  rule  is  inapplica- 
ble." 

In  the  following  cases  and  many  others, 
imposing  duty  and  liability  upon  the  employ- 
er for  injury  occasioned  by  a  defect  in  the 
premises  upon  which  the  servant  was  work- 
ing, but  which  were  owned  by  third  parties, 
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the  employers  used  the  premises  regularly 
and  permanently,  as  if  they  owned  them, 
and,  in  some,  if  not  all  of  them,  the  character 
of  the  occupancy  was  expressly  made  the 
basis  of  liability.  McGulre  v.  Telephone  Co., 
167  N.  Y.  208,  60  N.  E.  433,  52  L.  E.  A.  437; 
Story  ▼.  Railroad  Co.,  70  N.  H.  364,  48  Atl. 
288;  Doyle  v.  Eailroad  Co.,  127  Mich.  94, 
86  N.  W.  524,  54  L.  E.  A.  461,  89  Am.  St  Rep. 
456;  EaUroad  Co.  v.  Eoss,  142  Dl.  9,  31  N. 
E.  412,  34  Am.  St  Eep.  49;  Smith  v.  Eailroad 
Co.  (O.  0.)  18  Fed.  304;  Stetler  v.  Eailway 
Co.,  46  Wis.  497,  1  N.  W.  112;  Harding  v. 
Transfer  Co.,  80  Minn.  504,  83  N.  W.  395;  San 
Antonio  Edison  Co.  v.  Dixon,  17  Tex.  Civ. 
App.  320,  42  S,  W.  1009.  In  McGuire  v.  Tele- 
phone Co.  the  servant  employed  by  the  Bell 
Telephone  Company  of  Buffalo  was  injured 
by  a  defective  pole  of  the  Eochester  Gas  & 
Electric  Company,  on  which  the  telephone 
company  had  rightfully  placed  its  wires 
along  with  those  of  the  other  company.  In 
the  opinion  the  court  said:  "But  in  the  pres- 
ent case  the  plaintiff  was  employed  to  work 
on  a  line  already  erected  constituting  the 
permanent  plant  of  the  defendant  *  «  « 
I  do  not  think  the  fact  that  the  defendant 
did  not  own  the  pole  which  fell  relieved  it 
from  the  duty  of  reasonable  inspection  to 
see  that  the  pole  was  safe.  The  pole  formed 
part  of  the  permanent  Cne  of  the  defendant 
through  the  streets  of  the  city  of  Eochester. 
♦  ♦  ♦  By  using  the  pole  as  part  of  its 
line,  it  adopted  it  as  its  own."  Distinguisha- 
ble from  this  case  updn  the  ground  above  in- 
dicated is  the  decision  in  Dixon  v.  Telegraph 
Co.  (C.  C.)  68  Fed.  630,  in  which  the  servant 
was  injured  by  a  defective  pole  which  did 
not  belong  to  his  employer,  and  was  not  used 
by  it  as  a  part  of  its  line.  Denying  right  of 
recovery,  the  court  observed:  "The  pole  In 
question,  however,  did  not  belong  to  the  de- 
fendant The  use  of  it  was  casual,  and  in- 
cidental to  the  nature  of  the  service  in  which 
the  plaintiff  was  employed.*'  In  Murch  v. 
!Railway  Co.,  29  N.  H.  9,  61  Am.  Dec.  631,  the 
court  said:'  "By  using  the  railroad  of  another 
corporation  as  a  part  of  their  track,  whether 
by  contract  or  mere  permission,  they  would 
ordinarily,  for  many  purposes,  make  it  their 
own,  and  would  assume  toward  those  whom 
they  had  agreed  to  receive  as  passengers  all 
the  duties  resulting  from  that  relation  as  to 
the  road."  In  Engel  v.  Eailroad  Co.,  160 
Mass.  263,  35  N.  E.  548,  22  L.  E.  A.  283,  the 
court. said:  "The  duty  of  a  railroad  corpora- 
tion to  furnish  for  its  employ^  safe  tracks, 
cars,  locomotive  engines,  and  other  machin- 
ery, stools,  and  appliances  with  which  its 
business  is  to  be  carried  on  Is  similar  in  kind 
to  its  duty  to  passengers  in  these  respects, 
although  the  degree  of  care  required  is  less. 
In  either  case  its  duty  is  the  same  when  the 
tracks  •  ♦  ♦  are  hired,  or  used  under  a 
license  from  others,  as  when  they  are  owned 
by  the  employer."  In  all  these  and  other 
cases  of  their  class  the  employers  used  the 
premises  or  works  of  the  third  party  for 


usual,  ordinary,  and  permanent  places  of 
work  for  their  servants.  No  doubt  absolute 
control  and  dominion  over  the  premises  by 
the  employer  for  the  purposes  of  his  business, 
though  temporary  in  character,  would  make 
him  liable  for  injury  resulting  from  defects 
in  the  premises.  Such  occupancy  would  be 
consistent  with  the  theory  of  ownership  for 
the  time  being.  At  any  rate,  it  would  be  a 
transaction  or  use  radically  different  from 
a  mere  casual,  incidental  entry,  without  any 
dominion  or  control  at  all.  So,  also,  is  the 
employer  liable  for  injury  resulting  from  a 
defective  appliance  belonging  to  a  third  party 
which  he  uses  in  his  business,  provided  he 
has  control  of  it  By  using  it  he  adopts  it 
as  his  own  for  the  purposes  for  which  it  is 
used  and  naturally  falls  under  the  same  duty 
to  the  servant  as  if  he  had  purchased  or  had  it 
made  for  that  purpose.  Bridge  Co.  v.  Good- 
night (Ky.)  60  S.  W.  415. 

Though  the  relation  of  master  and  servant 
between  the  owner  of  the  premises  and  the 
servant  of  a  third  person  sent  upon  them  to 
perform  work  for  the  owner  may  be  assumed 
as  the  basis  of  legal  duty  on  the  part  of  the 
owner,  as  we  have  already  shown,  it  is  prob- 
ably consistent  with  legal  principles  to  say 
that,  ind^endently  of  such  relation,  the  own- 
ership and  control  of  the  premises  imposes  a 
duty  in  favor  of  one  who  comes  there  upoD 
his  invitation.  One  who  invites  another  ex- 
pressly or  by  implication  to  come  upon  his 
premises  must  use  ordinary  care  and  pru* 
deuce  to  render  the  premises  reasonably  safe 
for  the  visit  Sesler  v.  Coal  Co.,  51  W.  Va* 
218,  41  S.  *E.  216;  Williams  ▼.  Coal  Co.,  55 
W.  Va.  84,  46  S.  B.  802;  Smith  v.  Parkers- 
burg  Ass'n,  48  W.  Va.  232,  37  S.  E.  645.  Of 
course,  a  bare  licensee,  one  who  comes  upon 
the  premises  of  another,  without  invitation 
or  by  mere  permission,  for  purposes  of  his 
own  in  which  the  owner  has  no  interest,  oc- 
cupies very  much  the  same  position  as  a  tres- 
passer. The  owner  owes  him  no  duty  other 
than  abstention  from  willful  or  wanton  inju- 
ry. But  one  who  comes  upon  the  express  or 
implied  invitation  of  the  owner  holds  a  dif- 
ferent status.  The  invitation  carries  with  it 
a  representation  or  guaranty  of  the  exercise 
of  reasonable  care  for  his  safety  while  upon 
the  premises.  The  owner  of  a  miU,  or  other 
place  of  business,  in  requesting  another  per- 
son to  send  his  servants  there  to  perform 
work  beneficial  to  the  owner,  extends  an  in- 
vitation to  such  persons  as  are  sent  in  obedi- 
ence to  the  request,  and,  when  they  arrive, 
they  are  there  on  business  for  the  owner  of 
the  property,  as  well  as  their  master,  and  are 
therefore  entitled  to  exact  the  same  sort  of 
duty  from  the  owner  of  the  premises  as  if 
they  were  in  fact  his  own  servants. 

Our  conclusion  that  the  relation  existing 
between  the  plaintiff  and  the  defendant  im- 
posed no  duty  upon  the  latter  in  respect  to 
the  safety  of  the  premises  upon  which  the 
former  was  hurt,  in  the  absence  of  addition- 
al facts  or  circumstances,  seems  to  be  well 
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sustained  by  Coughtry  v.  Woolen  Co.,  56  N. 
Y.  124,  15  Am.  Rep.  387,  and  Devlin  t.  Smith, 
89  N.  Y.  470,  42  Am.  Rep.  311.  In  the  first 
of  these  cases  the  owner  of  a  mill  contracted 
with  a  builder  to  put  a  cornice  on  it;  the 
owner  agreeing  to  erect  a  scafTold  for  the 
purpose  free  of  cost.  The  builder  sent  his 
servant  upon  the  scaffold  to  do  the  work, 
and  it  fell  and  killed  him.  The  owner  of  the 
mill  was  held  liable.  A  part  of  the  reason- 
ing of  the  court  was  as  follows:  *'At  the 
time  of  the  injury  the  scaffold  belonged  to 
the  defendant,  had  been  erected  by  it,  was 
in  its  possession  and  was  being  used  on  its 
premises,  with  its  permission,  for  the  very 
purpose  for  which  it  had  been  furnished,  and 
by  the  persons  for  whose  use  it  had  been 
provided.  The  only  operation  which  the 
contract  has  in  the  case  is  to  preclude  the  de- 
fendant from  setting  up  that  the  defective 
structure  was  not  its  own  but  that  of  the 
contractors.  Being  conceded  to  be  its  own 
structure  furnished  by  it  for  use,  the  duty 
of  due  diligence  in  its  construction  arose, 
not  merely  out  of  the  contract  to  furnish  it, 
but  from  the  fact  that  the  defendant  did  ac- 
tually furnish  it  for  the  express  purpose  of 
enabling  and  inducing  the  men  who  were  to 
do  the  work  to  go  upon  it."  In  the  other 
case,  the  master,  a  painter,  having  contract- 
ed to  paint  the  interior  of  a  dome,  employed 
an  experienced  scaffold  builder  to  erect  a 
first-rate  scaffold  in  the  building  to  enable 
him,  the  painter,  to  do  his  work.  A  servant 
of  the  painter  having  gone  upon  the  scaf- 
fold, it  gave  way  and  caused  his  death,  while 
at  work  upon  it  in  his  master's  employment. 
Both  the  employer  and  the  builder  of  the 
scaffold  were  sued,  and  the  court  held  the 
former  not  liable  and  the  latter  liable. 

What  has  been  said  thus  far  is  no  doubt 
subject  to  certain  qualifications  and  limita- 
tions. If  the  general  master  bas  knowledge 
of  the  dangers  and  defects  into  which  he  is 
sending  his  servant  and  fails  to  give  him  any 
warning  thereof,  he  would  probably  be  liable 
for  any  resultant  injury.  Some  of  the  au- 
thorities so  hold.  It  may  be  possible,  too, 
that  an  express  guaranty  of  the  suitableness 
and  safety  of  the  premises  and  appliances 
would  make  the  general  master  liable  upon 
the  same  principle.  Ghannon  v.  Sanford  Co., 
70  Conn.  573,  40  Atl.  462,  41  L.  R.  A.  200, 
204,  66  Am.  St  Rep.  133.  In  that  case  the 
court  said:  *'The  question  on  this  part  of  the 
case  is  whether,  if  no  such  duty  rested  up- 
on the  defendant  by  law,  the  facts  found 
warrant  the  conclusion  as  matter  of  law  that 
it  assumed  such  a  duty.  The  strongest  thing 
in  the  finding  in  favor  of  such  a  conclusion 
is  the  fact  that  the  defendant  assured  'the 
plaintiff  that  the  staging  would  be  entirely 
safe;  but  this  fact,  taken  either  alone  or 
with  the  other  facts  found,  clearly  does  not 
warrant  any  such  conclusion  as  matter  of 
law.    The  assurance  was  given  at  the  very 


time  that  the  defendant  told  the  plaintiff 
about  the  strong  staging  that  had  been  al- 
ready erected  and  in  use  in  the  building,  and 
at  the  very  time  when  plaintiff  was  inform- 
ed Caulfleld,  and  not  the  defendant,  was  to 
see  to  the  staging.  What  the  defendant  said 
to  the  plaintiff,  as  detailed  in  the  finding, 
falls  far  short  of  an  agreement  to  be  re- 
sponsible for  the  staging  already  built,  or 
to  be  built,  by  Caulfleld  or  his  servants." 

We  have  no  evidence  here  tending  to  prove 
any  undertaking  on  the  part  of  the  defend- 
ant for  the  safety  of  the  scaffold,  nor  of  any 
agreement  that  the  refrigerator  company 
was  to  build  the  scaffold  for  the  defendant. 
In  other  words,  there  is  nothing  here  to  In- 
dicate that  the  building  of  the  scaffold  was 
within,  or  a  part  of,  the  defendant's  con- 
tract No  evidence  adduced  would  warrant 
a  jury  in  saying  the  refrigerator  company 
built  the  scaffold,  as  the  agent  of  the  defend- 
ant All  that  appears  is  that  its  servants  did 
buUd  it,  and  that  the  defendant's  servants 
were  advised  that  the  refrigerator  company 
people  would  build  it  if  needed.  H^ce  we 
think  it  clear  that  no  duty  was  Imposed  up- 
on the  defendant  by  any  special  contract  or 
undertaking  for  the  safety  of  its  servants. 
If  there  was  any  such  agreement,  no  evi- 
dence of  it  has  been  adduced,  wherefore  we 
are  not  called  upon  to  say  what  its  effect 
would  have  been,  had  there  been  such  an  un- 
dertaking. Nor  does  the  evidence  tend  to 
prove  knowledge  of  danger  or  unfitness  on 
the  part  of  the  defendant. 

Of  course,  we  do  not  say  the  plaintiff  is 
entitled  to  recover  from  the  refrigerator 
company.  As  that  company  is  no  party  to 
this  litigation,  we  can  decide  nothing  against 
it  There  may  be  defmises  that  will  exon- 
erate it  from  liability,  and  it  is  not  the  pur- 
pose of  this  opinion  to  preclude  or  limit 
them  in  any  respect.  What  has  been  said 
here  indicating  right  to  indemnity  from  that 
company  is  mere  argument  in  the  process  of 
deduction  of  the  rule  or  principle  by  which 
to  determine  the  question  of  liability  of  the 
defendant  in  this  action. 

The  case  went  to  the  court  on  a  demurrer 
to  the  evidence.  For  the  reasons  here  stat- 
ed, the  judgment  will  be  reversed,  the  de- 
murrer sustained,  and  judgment  rendered  for 
the  defendant 

(90  a  C.  198) 

ROBINSON   v.  WESTERN   UNION  TELE- 
GRAPH CO. 

(Supreme  CJourt  of  South  Carolina.     Dec.  19, 

1911.) 

JuDOMEiTT  (8  829*)  — Res  Judicata—Judg- 
mbnt  of  uniten  states  coubt— effect  in 
State  Coubt. 

A  judgment  of  a  federal  court  in  an  action 
begun  in  a  state  court,  but  removed  to  the  fed- 
eral court  because  of  the  nature  of  the  contro- 
versy and  the  residence  of  the  parties,  which 
adjudges  that  since  the  delict  occurred  in  Texas, 
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and  since  there  is  no  statute  in  Texas  allowing 
a  recovery  for  mental  anguish,  there  could  be 
no  recovery  for  the  same  for  failure  to  deliver 
telegram  is  a  determination  on  the  merits, 
and  bars  a  subsequent  action  in  a  state  court, 
though  the  federal  court  in  its  opinion  stated 
that  it  was  without  jurisdiction  of  the  case; 
question  of  jurisdiction  not  having  been  raised. 
[Ed,  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §§  1510-1515 ;  Dec.  Dig.  §  829.*] 

Api^l  from  Ck)mmon  Pleas  Circuit  Court 
of  Greenville  County;  Geo.  W.  Gage,  Judge. 

Action  by  T.  C.  Robinson,  Jr.,  against  the 
Western  Union  Telegraph  Company.  From 
a  judgment  of  dismissal,  plaintiff  appeals. 
Affirmed. 

J.  J.  McSwaln,  H.  H.  Harris,  and  E.  In- 
man,  for  appellant.  John  Gary  Evans  and 
McCullough  &  Blythe,  for  respondent 

JONES,  C.  J.  On  May  29,  1009,  plaintiff 
brought  an  action  against  defendant  in  tbe 
court  of  common  pleas  for  Greenville  county 
to  recover  $5,000  damages  for  mental  'an- 
guish alleged,  to  have  been  suffered  by  him 
as  the  result  of  defendant's  negligent  and 
willful  conduct  in  failing  to  transmit  and 
deliver  a  telegram  filed  in  defendant's  office 
at  Norris,  S.  C,  on  November  22,  1908,  ad- 
dressed to  plaintiff  at  Houston,  Tex.,  an- 
nouncing the  death  of  his  father.  The  case 
was  removed  to  the  United  States  Circuit 
Court,  and  on  May  2,  1910,  trial  was  begun 
in  that  court  After  testimony  was  intro- 
duced on  both  sides,  defendant  moved  the 
court  to  direct  a  verdict  in  its  favor  upon 
the  grounds  (1)  that  there  was  no  testimony 
of  willful  failure  to  deliver  the  message;  (2) 
that,  if  there  was  such  testimony,  there  was 
nothing  to  show  that  defendant  authorized 
or  ratified  the  willful  misconduct  of  its 
agents;  (3)  tbat  the  undisputed  testimony 
shows  that  the  alleged  cause  of  action  arose 
in  Texas,  and,  in  the  absence  of  any  show- 
ing of  a  statute  in  Texas  giving  a  right  of 
action  for  damages  for  mental  anguish,  the 
presumption  is  that  the  common  law  prevails 
ttiere  which  denies  recovery  of  such  damages 
in  the  absence  of  physical  injury;  and  (4) 
that  the  testimony  shows  that  defendant  per- 
formed its  contract,  and  that  there  was  no 
testimony  to  show  negligence.  The  United 
States  District  Judge,  Hon.  William  H.  Braw- 
ley,  responding  to  the  motion,  directed  a 
verdict  for  defendant,  stating  his  reasons 
therefor,  which  are  incorporated  in  the  rec- 
ord of  this  case,  and  were  substantially  that 
there  was  no  evidence  of  any  delict  in  this 
state;  that  the  delict  occurred  in  Texas,  and 
that  the  action  should  liave  been  brought  in 
that  state;  that,  it  not  appearing  that  there 
was  any  statute  in  Texas  allowing  damages 
for  mental  anguish,  the  federal  court  would 
follow  the  general  law  which  denied  recov- 
ery for  mental  anguish  not  accompanied  with 
bodily  pain,  the  concluding  words  of  the  or- 
der being :    "This  court  feels  without  juris- 


diction in  the  case,  and  it  follows  that  it 
must  instruct  the  jury  to  find  a  verdict  for 
the  defendant"  Judgment  was  duly  enter- 
ed upon  the  verdict,  and  no  appeal  was 
taken. 

The  present  action,  renewed  In  the  state 
court,  is  upon  the  same  cause  of  action  and 
between  the  same  parties,  and  the  defend- 
ant interposed  the  judgment  of  the  federal 
court  as  a  bar.  Judge  Gage  in  a  clear  and 
concise  opinion  sustained  the  plea  in  bar 
and  dismissed  the  complaint  The  exceptions 
of  appellant  make  the  point  that  the  judg- 
ment of  the  federal  court  was  not  upon  the 
merits,  but  that  the  case,  In  effect,  was  dis- 
missed for  want  of  jurisdiction,  and  there- 
fore the  judgment  was  not  a  bar  to  the  pres- 
ent action.  There  is  no  doubt  that  the  fed- 
eral court  did  actually  have  jurisdiction, 
tested  by  the  nature  and  amount  of  the 
controversy,  the  residence  of  the  parties,  the 
appearance  and  answer  of  the  defendant,  and 
the  actual  removal  from  the  state  court.  The 
jurisdiction  of  the  federal  court  was  in  no 
wise  affected  by  consideration  of  the  place 
where  the  cause  of  action  arose.  Having 
jurisdiction,  the  court  exercised  it,  and 
meant  to  exercise  it,  in  a  most  solemn  and 
effective  way  by  directing  a  verdict  and  entry 
of  judgment  thereon,  and  this  action  must 
speak  louder  than  the  mere  expressions  in 
the  language  of  the  court  giving  reasons  for 
the  judgment  rendered.  No  question  of  ju- 
rlsdictiop  was  raised  in  the  grounds  of  the 
motion  to  direct  a  verdict,  and  all  these 
grounds  were  upon  the  merits. 

The  meaning  and  effect  of  the  decision  in 
the  federal  court  was  that  as  the  delict  oc- 
curred In  Texas,  and  as  there  was  shown 
no  statute  of  Texas  allowing  recovery  for 
mental  anguish,  the  court  followed  the  rule 
of  the  common  law  denying  recovery  for 
mental  anguish  not  accompanied  with  bodi- 
ly injury  instead  of  following  the  decision 
of  this  court  in  Brown  v.  Telegraph  Co.,  85 
S.  C.  495,  67  S.  EL  146,  137  Am.  St  Rep.  914, 
upon  which  the  plaintiff  was  relying.  This 
was  a  determination  upon  the  merits. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

GARY,  A.  J.,  and  WOODS  and  HYDRICK, 
JJ.,  concur. 


(90  S.  C.  UO) 

DU  PRE  V.  LEXINGTON  COUNTY. 

(Supreme  Court  of  South  Carolina.     Dec  19, 

1911.) 

1.  Counties  (§  204*)— Claims— Jurisdiction 
OF  County  Board— ** Any  Other  Matter." 
Civ.  Code  1902,  g  806.  providing  for  the 
auditing  and  payment  by  the  county  board  of 
accounts  for  '*labor  performed,  fees,  services, 
disbursements  or  any  other  matter,*'  covers  a 
claim  for  injury  to  an  automobile  resulting  from 
a    defective   highway,   and   confers   jurisdiction 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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on  the  county  board  to  act  judicially  in  the 
matter  when  presented  to  it 

PBd.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  §  204.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  1,  p.  43&] 

2.  Counties  (§  206*)— Olaims— Jubisdiction. 
Civ.  Code  1902,  $  1347,  authorizing  a  per^ 
son  injured  in  person  or  property  through  a 
defective  highway  to  recover  damages  in  an  ac- 
tion against  the  county,  does  not  give  exclusive 
{'nrisdictlon  to  the  magistrate  or  circuit  court, 
»at  gives  concurrent  jurisdiction  with  that  con- 
ferred on  the  county  board  by  section  80<$,  and 
one  electing  to  submit  his  claim  to  the  county 
board  is  bound  thereby,  and  his  remedy  on  an 
adverse  decision  is  bv  appeal,  and  not  by  an  in- 
dependent action  before  a  magistrate  or  before 
the  circuit  court 

[Eld.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  H  322-^330;   Dec.  Dig.  S  206.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Liexington  Comity ;  G.  W.  Gage,  Judge. 

Action  by  EiPnest  M.  Du  Pre  against  Lex- 
ington Cotinty.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed,  and  com- 
plaint dismissed. 

J.  B.  Wingard  and  Eflrd  &  Dreher,  for 
appellant    W.  W.  Hawes,  for  respondent 

JONES,  a  J.  In  October,  1909,  plaintiff 
filed  with  the  county  board  of  commissioners 
of  Lexington  county  an  itemized  and  veri- 
fied claim  of  $99.75  against  the  county  for 
damages  to  his  automobile,  alleged  to  have 
been  caused  by  collision  with  a  stump  in  the 
public  highway.  The  county  board  in  Janu- 
ary, 1910,  passed  upon  the  claim,  and  dis- 
approved it  No  appeal  was  taken  from  this 
action  of  the  board,  but  on  April  2,  1910, 
plaintiff  brought  suit  in  a  magistrate's  court 
for  the  said  amount  claimed  as  damages  due 
to  the  negligence  of  the  county  in  leaving 
the  stomp  in  the  public  highway.  The  de- 
fendant, in  addition  to  a  general  denial,  set 
up  the  judgment  of  the  county  board  of  com- 
missioners on  the  claim  filed  with  it  as  a 
bar  to  the  action.  This  last  defense  was 
overruled,  and  judgment  was  had  for  the 
plaintiff,  wliich  was  affirmed  on  appeal  to 
the  circuit  court 

The  question^  presented  ii^  whether  this  ac- 
tion ex  delicto  could  be  prosecuted  in  the 
magistrate's  court  in  view  of  the  filing  of 
the  claim  with  the  county  board  in  October, 
1909,  and  the  action  of  the  board  there- 
on, from  wliich  no  appeal  was  taken. 

With  respect  to  ordinary  claims  against 
the  county,  this  court  has  often  held  that 
the  county  board  acts  judicially  in  passing 
upon  them,  and  that  the  only  method  of  re- 
view is  by  appeal  to  the  circuit  court.  Jen- 
nings V.  Abbeville  County,  24  S.  C.  546;  Bank 
V.  Goodwin,  81  S.  C.  424,  62  S.  B.  1100 ;  Cun- 
ningham V.  Clarendon  County,  81  S.  C.  202, 
62  S.  E.  212;  People's  Bank  y.  Greenville, 
85  S.  C.  297.  67  S.  E.  296. 

[1]  The  provision  of  section  806  of  the  Civ- 
il Code  of  1902  providing  for  the  auditing 


and  payment  by  the  county  board  of  com- 
missioners of  accounts  for  "labor  performed, 
fees,  services,  disbursements,  or  any  other 
matter  •  ♦  •  »*  is  broad  enough  to  cover 
a  claim  for  injury  to  an  automobile  resulting 
from  a  defect  in  a  highway,  and  to  confer 
Jurisdiction  on  the  county  board  to  act  Ju- 
dicially in  the  matter. 

[2]  The  provision  of  section  1347  of  1  Civil 
Code,  giving  the  right  to  a  person  receiving 
damage  in  person  or  property  through  a  de- 
fect in  or  negligent  repair  of  a  highway  to 
recover  actual  damages  therefor  in  an  action 
against  the  county,  does  not  place  exclusive 
Jurisdiction  in  the  magistrate  or  circuit 
court,  but  gives  these  courts  concurrent  Ju- 
risdiction. The  plaintiff  may  have  elected 
originally  to  bring  his  action  in  the  magis- 
trate's court;  but,  having  elected  to  submit 
his  claim  to  the  Jurisdiction  of  the  county 
board,  he  is  bound  thereby,  and  should  have 
appealed  from  the  action  of  the  board.  It 
may  seem  strange  that  the  Legislature 
should  be  regarded  as  conferring  upon  the 
county  board  jurisdiction  to  pass  upon  a 
matter  involving  its  own  negligence,  but  the 
same  consideration  could  be  urged  against 
the  admitted  right  of  the  county  board  to 
pass  upon  its  liability  under  its  own  con- 
tracts. The  right  of  review  in  the  circuit 
court  is  ample,  and  there  is  advantage  in 
liaving  a  uniform  rule  with  respect  to  all 
claims  submitted  to  the  county  board. 
•  The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  complaint  dismissed. 

GARY,  A.  J.,  and  WOODS  and  HYDRIOK, 
JJ.,  concur. 


HODGB  V.  ATLANTIC  COAST  LUMBER 
CORP.  (two  cases). 

(Supreme  Court  of  South  Carolina.     Dec  19, 

1911.) 

On  petition  for  stay  of  remittitur  and  for 
rehearing.  Stay  of  remittitur  revoked,  and 
petition  for  rehearing  dismissed. 

For  former  opinion,  see  71  S.  B.  1009. 

PER  CURIAM.  After  consideration  we 
discover  no  ground  for  rehearing.  It  is 
therefore  ordered  that  the  petition  here- 
in be  dismissed  and  the  stay  of  remittitur 
heretofore  granted  be  revoked. 


(90  S.  C.  249) 
MILLER   v.   ATLANTIC   COAST   LINE   R, 

CO.  et  al. 

(Supreme  Court  of  South  Carolina.     Dec.  21, 

1911.) 

1.  Master  and  Servant  (§  87*)— Injured 
Employ^  —  Acceptance  of  Benefits— Re- 
peal OP  Statute. 

Act  Feb.  23,  1903  (24  St.  at  Large,  p.  79), 
providing  that  the  acceptance  of  benefits  t)y  an 
injured  employ^  of  a  railroad  company  main- 
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taining  a  relief  department  shall  not  bar  a  re- 
covery by  the  employ^  of  damasres  for  the  in- 
jury, is  not  repealed  Impliedly  by  Act  March 

7,  1905  (24  St  at  Large,  p.  962),  containing 
substantially  the  language  of  the  act  of  1903, 
but  extending  it  so  as  to  apply  to  any  corpora- 
tion, firm,  or  individual  maintaining  a  relief 
department  for  emplo^^s,  and  which  merely  de- 
clares that  all  acts  inconsistent  with  it  shall 
be  repealed. 

[Ekl.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  g  87.*] 

2.  Mastbb  and  Skbvant  (S  87*)  ~  Reottla- 
TioN  OP  Eicploticbnt-~Statutes— Applica- 

BILITX 

Act  March  7,  1905  (24  St  at  Large,  p. 
962),  providing  that  the  acceptance  of  benefits 
by  an  employ^  of  an  employer  maintaining  a 
relief  department  for  employ^  shall  not  bar  a 
recovery  by  the  employ^  for  the  injuries  sus- 
tained, is  a  reasonable  regulation  within  the 
police  power  of  the  state,  and  is  applicable 
to  a  contract  between  an  employer  and  an  em- 
ploy6  made  before  the  passage  of  the  act,  and 
providing  that  the  acceptance  of  benefits  shall 
operate  as  a  release  of  any  right  of  action,  and 
an  employ 6  injured  after  the  passage  of  the 
act  may  rely  on  its  provisions,  though  the 
contract  of  employment  was  made  prior  to  its 
passage. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  §  87.*] 

8.  CouRi)3  (§  97*)  —  Decisions  —  Federal 
Questions. 

The  decisions  of  the  federal  Supreme  Court 
on  federal  questions  are  conclusive  on  the  state 
courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §§329-334;   Dec.  Dig.  §  97.*] 

4.  Constitutional  Law  (§  89*)— Mastbb  and 
Sebvant  (§  11*)— Freedom  to  Contract- 
Police  Power— Employe's  Relief  Fund 
—Acceptance  op  Benefits. 

Act  March  7,  1905  (24  St  at  Large,  p. 
962),  i^roviding  that  the  acceptance  of  benefits 
by  an  injured  employ^  of  an  employer  maintain- 
ing a  relief  department  for  employ^  shall  not 
bar  a  recovery  for  the  injuries  sustained,  is  not 
an  unreasonable  interference  with  the  right  of 
contract,  and  is  not  violative  of  the  fourteenth- 
amendment  of  the  federal  Constitution  or 
Const,  art.  1,  §  6. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f  157;  Dec  Dig.  §  89;* 
Master  and  Servant,  Dec  Dig.  §  IL*} 

Appeal  from  Common  Pleas  Circuit  Covat 
of  Sumter  (bounty;  Geo.  E.  Prince,  Judge. 

Action  by  James  A.  Miller  against  the  At- 
lantic Coast  Line  Railroad  dJompany  and  oth- 
ers. From  a  Judgment  for  defendants,  plain- 
tiff appeals.     Reversed  and  remanded. 

Best  &  Cunningham,  L.  D.  Jennings,  and 
J.  H.  Clifton,  for  appellant  P.  A.  Willcox, 
Mark  Reynolds,  and  L.  W.  McLemore,  for  re- 
spondents. 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  the 
plaintiff  on  the  18th  of  October,  1909,  in  the 
discharge  of  his  duties  as  engineer  while  in 
the  employment  of  the  defendant  Atlantic 
Coast  Line  Railroad  Company  through  its 
negligence  and  wantonness.  The  defendants 
denied  the  allegations  of  negligence  and  wan- 
tonness, and  set  up  the  defense  that  the 
plaintiff  and  said  railroad  company  entered 


into  a  contract,  whereby  it  was  agreed  that 
the  plaintiff  should  become  a  member  of  its 
relief  department,  and  receive  a  specified  sum 
in  case  of  injury,  which  sum  when  accepted 
by  the  plaintiff  should  operate  aa  a  release 
of  all  claims  against  the  railroad  company 
arising  out  of  said  injury;  that  the  plaintiff 
in  pursuance  of  said  contract  accepted  the 
sum  to  which  be  was  entitled  as  a  member 
of  the  relief  department,  and  thereby  re- 
leased the  railroad  company  from  all  further 
liability  for  said  injury.  The  plaintiff,  re- 
plying to  this  defense,  alleged  that  the  said 
contract  was  null  and  void,  and  In  contra- 
vention of  the  act  entitled,  "An  act  to  regu- 
late and  fix  the  liability  of  railroad  compa- 
nies having  a  relief  department,  to  its  em- 
ployes,'* approved  the  23d  of  February,  1903, 
and  which  was  as  follows:  "That  from  and 
after  the  approval  of  this  act,  when  any 
railroad  company  has  what  is  usually  called 
a  relief  department  for  its  employes,  the 
members  of  which  are  required  or  permitted 
to  pay  some  dues,  fees,  moneys  or  compensa- 
tion to  be  entitled  to  the  benefits  thereof; 
upon  the  death  or  injury  of  the  employ^,  a 
member  of  such  relief  department,  such  rail- 
road company,  be,  and  Is  hereby,  required  to 
pay  to  the  person  entitled  to  the  same,  the 
amount  it  was  agreed  the  employ^  or  his 
heirs  at  law  should  receive  from  such  relief 
department;  the  acceptance  of  which  amount 
shall  not  ox)erate  to  estop,  or  in  any  way 
bar  the  right  of  such  employ^,  or  his  per- 
sonal representatives,  from  recovering  dam- 
ages of  such  railroad  company,  f6r  injury  or 
death  caused  by  the  negligence  of  such  com- 
pany, its  agents  or  servants,  as  now  provid- 
ed by  law;  and  any  contract  or  agreement 
to  the  contrary  shall  be  ineffective  for  that 
purpose."  24  St  at  Large,  p.  79.  Also  of 
the  act  entitled,  "An  act  to  fix  and  declare 
the  liabilities  of  any  corporation,  firm,  or 
individual  operating  a  relief  department,  to 
employes,  and  to  regulate  the  operation  of 
the  same,"  approved  the  7th  of  March,  1905, 
and  which  was  as  follows: 

"Section  1.  Th^t  when  any  corporation, 
firm  or  individual  runs  or  operates  what  is 
usually  called  a  relief  department  for  its 
employes,  the  members  of  which  are  required 
or  permitted  to  pay  fees,  dues,  money  or 
other  compensation,  by  whatever  name  call- 
ed, to  be  entitled  to  the  benefit  thereof,'  upon 
the  death  or  injury  of  the  employd,  a  mem- 
ber of  such  relief  department,  such  corpora- 
tion, firm  or  individual,  so  running  or  oper- 
ating the  same,  be,  and  is  hereby,  required 
to  pay  to  the  person  entitled  to  the  same 
the  amount  it  was  agreed  the  employ^,  his 
heirs  or  other  beneficiary  under  such  con- 
tract, should  receive  from  such  relief  depart- 
ment; the  acceptance  of  which  amount  shall 
not  operate  to  stop,  or  in  any  way  bar  the 
right  of  such  employ^  or  his  personal  rep- 
resentatives,   from    recovering   damages    of 
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each  corporation,  firm  or  IndiTldual,  for  per- 
sonal Injury  or  death  caused  by  the  negli- 
gence of  such  corporation,  firm  or  individu- 
al, their  servants  and  agents,  as  are  now 
provided,  by  law;  and  any  contract  or  agree- 
ment to  the  contrary,  or  any  receipt  or  re- 
lease given  in  consideration  of  the  payment 
of  such  sum,  is  and  shall  be  null  and  void. 

"Sec.  2.  That  all  acts  inconsistent  with 
this  act  are  hereby  released."  24  St  at 
Large,  p.  9G2. 

It  appears  from  the  testimony  that  the 
plaintiff  became  a  member  of  the  relief  de- 
partment on  the  19th  of  November,  1904,  and 
was  still  a  member  when  he  accepted  the 
amount  hereinbefore  mentioned.  The  sev- 
eral drafts  delivered  to  the  plaintiff  by  the 
relief  department  after  he  sustained  said  in- 
jury (omitting  dates  and  amounts)  contained 
these  words:   "This  amount  is  in  payment 

of  benefits  for  accident  disability,  for 

days  from to inclusive,  and  is 

paid  and  accepted  under  the  regulations  of 
the  relief  department."  At  the  close  of  the 
testimony,  the  defendants  made  a  motion 
for  the  direction  of  a  verdict,  on  the  ground 
"that  the  acceptance  by  the  plaintiff  of  the 
benefits  under  the  relief  department  contract 
operates  as  a  bar,  and  as  a  complete  defense 
to  the  action,  the  acceptance  of  such  bene- 
fits having  operated  as  a  full  release,  satis- 
faction, and  accord  of  any  right  of  action 
that  the  plaintiff  might  otherwise  have.*' 

His  honor,  the  presiding  Judge,  sustained 
the  motion,  and  assigned  the  following  rea- 
sons for  his  ruling:  (1)  Because  the  act  of 
1903  was  repealed  by  the  act  of  1906.  (2) 
Because  the  act  of  1905  was  passed  subse- 
quent to  the  time  when  the  plaintiff  had  be- 
come a  member  of  the  relief  department, 
and  that  it  was  therefore  inapplicable  to 
the  facts  of  this  case.  (3)  Because  the  acts 
of  1903  and  1905  were  in  violation  of  the 
fourteenth  amendment  of  the  federal  Con- 
stitution, which  provides  that  "no  state  shall 
make  or  enforce  any  law,  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of 
the  United  States;  nor  shall  any  state  de- 
prive any  person  of  life,  liberty  or  property, 
without  due  process  of  law;  nor  deny  any 
person  within  its  Jurisdiction,  the  equal  pro- 
tection of  the  laws;'*  also,  that  the  said 
acts  were  repugnant  to  section  5,  art  1,  of 
the  state  Cdnstitntion  (which  contains  a  pro- 
vision in  similar  language),  on  the  ground 
that  they  were  an  unreasonable  restraint  upon 
the  liberty  of  contract 

The  plaintiff  appealed  from  the  order  di- 
recting a  verdict  and  the  first  question  that 
will  be  considered  is  whether  his  honor,  the 
presiding  Judge,  erred  in  ruling  that  the  act 
of  1903  was  repealed  by  the  act  of  1905. 

[1]  The  act  of  1903  was  intended  to  apply 
solely  to  railroad  companies,  while  the  act 
of  1905  was  intended,  not  only  to  embrace 
railroad  companies,  but  "any  corporation, 
firm  or  individual."  This  is  the  only  dif- 
ference in  the  two  acts,  except  a  slight  vari- 
ance In  their  phiaaeology.    It  i»  true  the 


act  of  1906  contains  the  provision  that  all 
acts  inconsistent  with  it  are  repealed,  but 
it  cannot  be  successfully  contended  that  the 
act  of  1903  is  inconsistent  with  it  since  all 
the  provisions  of  the  first  are  included  with- 
in the  second  act  Therefore  the  act  of  1903 
was  not  repealed  in  express  terms,  and,  if 
repealed  at  all,  it  was  merely  by  implication. 
Repeals  by  Implication,  however,  are  not  fa- 
vored, and  in  this  case  such  a  rule  cannot 
be  successfully  invoked.  Buchanan  v.  State 
Treasurer,  68  S.  C.  411,  47  S.  E.  683.  The 
exception  raising  this  question  is  sustained. 
[2]  The  next  question  for  consideration  is 
whether  the  presiding  Judge  was  in  error, 
when  he  ruled  that  the  act  of  1906  was  in- 
applicable^ for  the  reason  that  It  was  ap- 
proved after  the  plaintiff  and  the  defendant 
railroad  company  had  entered  into  the  con- 
tract whereby  the  plaintiff  became  a  mem- 
ber of  its  relief  department  This  act  was 
intended  to  have  a  prospective  effect  in  those 
cases  where  its  provisions  were  violated  aft- 
er Its  passage;  and  the  fact  that  the  con- 
tract out  of  which  such  violations  arose  was 
made  before  the  act  went  Into  effect  does  not 
prevent  it  from  being  applicable.  The  police 
power  is  paramount  to  the  liberty  of  con- 
tract; and,  when  it  is  determined  in  a  par- 
ticular case  that  a  statute  is  not  an  attempt 
to  exercise  that  power  arbitrarl^,  tl^en  it 
cannot  be  successfully  contended  that  It  is  an 
unreasonable  restraint  upon  the  liberty  of 
contract.  The  following  language  used  by  the 
writer  of  this  opinion,  in  the  case  of  Stur- 
giss  V.  Railway,  80  S.  C.  167,  60  S.  K  939, 
61  S.  E.  261,  throws  light  upon  the  evU, 
which  the  act  of  1905  was  intoided  to  rem- 
edy, and  shows  that  It  was  not  an  attempt 
to  exercise  the  power  of  police  in  an  arbi- 
trary manner:  "The  statute  under  considera- 
tion (act  of  1906)  was  enacted  for  the  pur- 
pose of  preventing  railroad  corporations  (and 
other  parties  therein  mentioned)  from  in- 
augurating schemes,  the  ultimate  aim  and 
practical  effect  of  which  are  to  enable  the 
railroad  company  to  bring  such  influence  to 
bear  upon  its  employ^  as  will  force  them 
to  surrender  their  claims  for  damages  when 
they  have  sustained  injury  through  the  neg- 
ligence of  the  company,  against  which  it  is 
not  allowed  by  law  to  contract  When  the 
regulations  of  the  hospital  and  relief  fund 
are  analyzed,  it  will  be  seen  that  they  con- 
template the  result  Just  mentioned.  Not  only 
do  they  provide  that  the  employ^  who  has 
paid  his  assessments,  and  thereby  contribut- 
ed to  the  creation  and  maintenance  of  said 
fund,  shall  be  barred  from  recovering  dam- 
ages for  negligence,  if  he  accepts  the  benefit 
thereunder,  but  they  likewise  provide  that 
his  representatives  shall  not  be  allowed  to 
bring  an  action  for  damages  caused  by  the 
negligence  of  the  corporation,  if  they  accept 
the  benefit  of  said  fund.  Membership  in  the 
hospital  and  relief  fund  creates  the  relation 
of  trustee  and  cestui  que  trust  between  the 
company  and  the  employ^  and,  although  the 
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employ^  is  assessed  to  maintain  the  fund,  he 
is  not  allowed  to  receive  a  dollar  of  the  mon- 
ey collected  for  that  purpose,  unless  he  sur- 
renders his  claim  for  damages,  when  he  has 
been  injured  through  the  negligence  af  the 
corporation.  The  fiduciary  relation  establish- 
ed between  the  company  and  the  employ^ 
places  him  practically  at  the  mercy  of  the 
corporation ;  for  it  is  a  well-known  fact  that 
the  employes  are  not  persons  generally  of 
large  means,  and  frequently  are  dependent 
entirely  upon  their  salary  or  wages  for  a 
support  What  is  the  condition  of  the  em- 
ploy6  when  he  is  injured  through  the  neg- 
ligence of  the  company?  He  realizes  the 
fact  that  he  has  a  beneficial  interest  in  a 
trust  fund,  and,  being  in  need  of  the  money, 
he  is  anxious  to  get  it  He  is  informed,  how- 
ever, that  he  must  surrender  all  other  claims 
against  the  corporation.  At  this  time  he, 
perhaps,  is  suffering  great  mental  and  phys- 
ical pain,  his  mind  is  not  so  clear  as  when 
in  health,  and  the  opportune  time  contem- 
plated by  the  corporation  has  arrived  when 
he  can  be  easily  persuaded  to  relinquish  his 
claim  for  damages  arising  out  of  negligence. 
Public  policy  demands  that  the  corporation 
shall  not  have  the  opportunity  of  taking  ad- 
vantage of  its  employes  through  the  fiduciary 
relations  established  between  them  with  that 
end  in  view.  We  only  desire  to  say  in  con- 
clusion that,  if  the  hospital  and  relief  fund 
is  successfully  operated,  the  practical  re- 
sult will  be  that  the  railroad  company  will 
be  enabled  to  liquidate  claims  for  damages 
arising  out  of  its  negligence,  with  sums  of 
money  contributed  in  the  main  by  Its  em- 
ployes— ^an  indirect  way  of  contracting  against 
its  negligence." 

To  the  same  effect  is  the  following  lan- 
guage of  the  court  In  McGuire  v.  Railway, 
131  Iowa,  340,  108  N.  W.  902,  33  L.  R.  A. 
(N.  S.)  706:  **The  average  railway  employ^ 
is  not  a  man  of  wealth.  More  often  than 
otherwise,  his  total  possessions^  if  any,  are 
represented  by  a  modest  home,  and  he  de- 
pends upon  his  wages  to  meet  his  current 
living  expenses.  If  he  has  a  family,  they, 
too,  are  dependent  upon  his  earnings.  If  se- 
verely injured,  the  pain  from  his  wounds, 
the  anxiety  for  his  dependent  family,  the 
pressure  of  his  immediate  needs,  are  not 
conducive  to  calm  and  businesslike  reflec- 
tions upon  what  may  prove  to  be  a  matter 
of  great  importance  to  him  and  those  who 
look  to  him  for  support  The  immediate  aid 
which  the  relief  department  offers  may  un- 
der such  circumstances  assume  an  exaggerat- 
ed Importance  to  his  eyes,  and  tn  his  weak- 
ness and  distress,  lead  him  to  accept  a  benefit 
Inferior  to  that  which  he  might  otherwise  be 
entitled  to  recover.  Moreover,  the  Legisla- 
ture may  well  have  believed  that,  while  mem- 
bership in  the  relief  department  was  entirely 
voluntary  in  the  legal  sense  of  the  word,  it 
was  still  possible  for  the  employer,  by  mak- 
ing the  tenure  of  service  more  secure  to 
those  who  became  members,  to  bring  to  bear 


an  influence  in  that  direction,  savoring  of 
moral  coercion."  These  views  are  recognized 
in  the  case  of  Holden  v.  Hardy,  169  U.  S. 
366,  18  Sup.  Ct.  383,  42  L.  Ed.  780,  in  which 
the  following  language  is  used:  'The  Legis- 
lature has  also  recognized  the  fact,  which 
the  experience  of  legislators  in  many  states 
has  corroborated,  that  the  proprietors  of  these 
establishments  and  their  operatives  do  not 
stand  upon  an  equality,  and  that  their  inter- 
ests are  to  a  certain  extent  conflicting.  The 
former  naturally  desire  to  obtain  as  much 
labor  as  possible  from  their  employ^,  while 
the  latter  are  often  induced  by  the  fear  of 
discharge  to  conform  to  regulations  which 
their  judgment,  fairly  exercised,  would  pro- 
nounce to  be  detrimental  to  their  health  or 
strength.  In  other  words,  the  proprietors 
lay  down  the  rules,  and  the  laborers  are 
practically  constrained  to  obey  them.  In 
such  cases  self-interest  is  often  an  unsafe 
guide,  and  the  Legislature  may  properly  in- 
terpose its  authority.  But  the  fact  that 
both  parties  are  of  full  age  and  competent  to 
contract  does  not  necessarily  deprive  the 
state  of  the  power  to  interfere,  where  the 
parties  do  not  stand  upon  an  equality,  or 
where  the  public  health  demands  that  one 
party  to  the  contract  shall  be  protected 
against  himself.  The  state  still  retains  an 
interest  in  his  welfare,  however  reckless  he 
may  be.  The  whole  is  no  greater  than  the 
sum  of  all  the  parts,  and,  when  the  individ- 
ual health,  safety,  and  welfare  are  sacrificed 
or  neglected,  the  state  must  suffer.'"  The 
case  of  Railway  v.  McGuire,  219  U.  S.  549, 
31  Sup.  Ct  259,  55  L.  Ed.  328,  shows  that 
the  act  of  1905  cannot  be  construed  as  an 
arbitrary  exercise  of  the  police  power;  and 
that  the  fact  that  the  contract  was  made  be- 
fore its  passage  does  not  render  it  inapplica- 
ble in  this  case. 

The  exception  raising  this  question  is  sus- 
tained. 

[3,4]  The  last  question  to  be  determined 
is  whether  the  presiding  Judge  erred  in  ruling 
that  the  acts  were  obnoxious  to  the  four- 
teenth amendment  of  the  federal  Constitu- 
tion, and  to  section  5,  art  1,  of  the  state  Con- 
stitution, on  the  ground  that  they  are  an  un- 
reasonable interference  with  the  right  of  con- 
tract. Before  proceeding  to  determine  this 
question,  we  desire  it  understood  that  the 
proposition  whether  the  provisions  of  said 
acts  would  be  regarded  as  in  restraint  of 
the  right  of  contract  if  parties  enter  into  a 
new  and  independent  contract  subsequent  to 
the  injury,  but  during  the  time  the  injured 
party  is  a  member  of  the  relief  department, 
is  not  before  the  court  and,  of  course,  will 
not  be  adjudicated.  The  very  able  opinion 
of  Mr.  Justice  Hughes  in  Railway  v.  McGuire, 
219  U.  S.  549,  31  Sup.  Ct.  259,  55  L.  Ed.  328, 
is  conclusive  of  the  question  now  under  con- 
sideration; and,  as  this  court  must  conform 
its  decisions  to  those  of  that  court  on  federal 
questions,  we  will  quote  somewhat  at  length 
from  the  opinion  In  that  case,  as  follows: 
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"Tbe  acceptance  of  benefits  Is,  of  coiirse,  an 
act  done  after  the  Injury,  but  the  legal  con- 
sequences sought  to  be  attached  to  that  act 
are  derived  from  the  provision  in  the  con- 
tract  of  membership.  The  stipulation  which 
the  statute  nullifies  Is  one  made  in  advance 
of  the  Injury  that  the  subsequent  acceptance 
of  benefits  shall  constitute  full  satisfaction 
of  the  claim  for  damages.  It  Is  in  this  re- 
spect that  the  question  arises  as  to  the  re- 
striction of  the  liberty  of  contract  ♦  •  • 
There  is  no  absolute  freedom  to  do  as  one 
likes,  or  to  contract  as  one  chooses.  The 
guaranty  of  liberty  does  not  withdraw  from 
legislative  supervision  that  wide  department 
of  activity  which  consists  of  the  making  of 
contracts,  or  deny  to  government  the  power  to 
provide  restrictive  safeguards.  liberty  im- 
plies the  absence  of  arbitrary  restraint,  not 
immunity  from  reasonable  regulations  and 
prohibitions  imposed  in  the  interests  of  the 
community.  *  *  *  The  right  to  make 
contracts  is  subject  to  the  exercise  of  the 
powers  granted  to  Congress  for  the  suita- 
ble conduct  of  matters  of  national  concern. 
*  *  *  It  is  subject,  also,  in  the  field  of 
state  action  to  the  essential  authority  of  gov- 
ernment to  maintain  peace  and  security,  and 
to  enact  laws  for  the  promotion  of  the  health, 
safety,  morals,  and  welfare  of  those  subject 
to  Its  jurisdiction.  ♦  •  •  The  principle 
Involved  in  these  decisions  is  that  where  the 
legislative  action  Is  arbitrary,  and  has  no 
reasonable  relation  to  a  purpose,  which  it  Is 
competent  for  government  to  effect,  the  Leg- 
islature transcends  the  limits  of  its  power  in 
interfering  with  the  liberty  of  contract;  but, 
where  there  is  reasonable  relation  to  an  ob- 
ject within  the  government  authority,  the 
eiercise  of  the  legislative  discretion  is  not 
subject  to  judicial  review.  •  ♦  ♦  If  the 
Legislature  may  require  the  use  of  safety 
devices,  it  may  prohibit  agreements  to  dis- 
pense with  them.  If  it  may  restrict  employ- 
ment in  mines  and  smelters  to  eight  hours  a 
day,  it  may  make  contracts  for  longer  serv- 
ice unlawful.  In  such  case  the  interference 
with  the  right  to  contract  is  incidental  to 
the  main  object  of  the  regulation,  and,  if  the 
power  exists  to  accomplish  the  latter,  the  in- 
terference Is  justified,  as  an  aid  to  its  exer- 
cise. ♦  ♦  •  Having  authority  to  establish 
this  regulation,  it  is  manifest  that  the  Legis- 
lature was  also  entitled  to  insure  its  eficacy 
by  prohibiting  contracts  in  derogation  of  its 
provisions.  In  the  exercise  of  this  power  the 
Legislature  was  not  limited,  with  respect  ei- 
ther to  the  form  of  the  contract  or  the  na- 
ture of  the  consideration,  or  the  absolute  or 
conditional  character  of  the  agreement.  It 
was  as  competent  to  prohibit  contracts  which 
on  a  specified  event,  or  in  a  given  contingen- 
cy, should  operate  to  relieve  the  corporation 
from  the  statutory  liability,  which  would 
otherwise  exist,  as  it  was  to  deny  validity 
to  agreements  of  absolute  waiver.    *    * 
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If  the  Legislature  could  specifically  pro- 
vide that  no  contract  for  insurance  relief 
should  limit  the  liability  for  damages,  upon 
what  ground  can  it  be  said  that  it  was  be- 
yond the  legislative  authority  to  deny  that 
effect  to  the  payment  of  benefits,  or  the  ac- 
ceptance of  such  payment  under  the  contract? 
The  asserted  distinction  is  sought  to  be  based 
upon  the  fact  that  under  the  contract  of 
membership  the  employ^  has  an  election  aft- 
er the  injury.  But  this  circimistance,  how- 
ever appropriate  it  may  be  for  legislative 
consideration,  cannot  be  regarded  as  defining 
a  limitation  of  legislative  power.  The  power 
to  prohibit  contracts  in  any  case  where  it  ex- 
ists necessarily  implies  legislative  control 
over  the  transaction  in  spite  of  the  action  of 
the  parties.  Whether  this  control  may  be  ex- 
ercised in  a  particular  case  depends  upon  the 
relation  of  the  transaction  to  the  execution  of 
a  policy,  which  the  state  is  competent  to  es- 
tablish. It  does  not  aid  the  argument  to 
describe  the  defense  as  one  of  accord  and  sat- 
isfaction. The  payment  of  benefits  is  the  per- 
formance of  the  promise  to  pay  contained  in 
the  contract  of  membership.  If  the  Legisla- 
ture may  prohibit  the  acceptance  of  the  prom- 
ise as  a  substitution  for  the  statutory  liabili- 
ty, it  should  also  be  able  to  prevent  the  like 
substitution  of  its  performance. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court  for  a 
new  trial. 

JONES,  C.  J.,  and  HYDRIOK,  J.,  concur. 

WOODS,  J.  I  concur  on  the  authority  of 
Chicago,  B.  &  Q.  R.  Co.  v.  McGuire,  219  U. 
S:  549,  31  Sup.  Ct  259,  55  L.  Ed.  328. 


(90  S.  C.  187) 

PHILLIPS  T.  ATLANTIC  COAST  LINE  R. 

CO.  et  aL 

(Supreme  Court  of  South  Carolina.    Dec  19, 

1911.) 

1.  Cabbiers  (f  368*)— Carbiaqb  of  Passen- 
gers —  Fobfeitttbb  OF  Right  —  Statutory 
Provision. 

Civ.  Code  1902,  $  2134,  which  makes  it  the 
duty  of  a  carrier  to  stop  at  advertised  stations 
a  time  sufScient  for  receiving  and  letting  off 
passengers,  refers  merely  to  passengers  begin- 
ning or  ending  passage  at  such  station,  and 
cannot  be  construed  as  requiring  a  carrier  to 
receive  as  a  passenger  one  who  had  been  ex- 
pelled for  misconduct  affording  ground  for  ejec- 
tion from  the  train  which  he  is  seeking  to  re- 
enter. 

[Ed.  Note.— For   other  cases,   see  Carriers, 
Cent.  Dig.  SS  1467,  1458;   Dec.  Dig.  S  868.*] 

2.  Carriers  (f  368*)~Carriaos  of  Passen- 
gers—Rules OF  Railroad. 

While  at  common  law  a  carrier  must  ac- 
cept passengers  who  present  themselves  in  a 
proper  manner,  and  are  ready  and  willing  to 
comply  with  t]ie  reasonable  rules  of  the  com- 
pany, the  carrier  may  enforce  a  reasonable  rule 
preventing  a  passenger  who  has  willfully  re- 


*For  otlMr  cases  see  same  topic  and  section  NUMBER  la  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Scries  ft  Rcp'r  Indcscs 
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fused  to  |ML7  his  fare  and  proroked  expnlsion 
from  re-enterixi|;  the  train  from  which  he  was 
expelled. 

[Ed.  Note.'For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1457,  1458;   Dec.  Dig.  S  868.*] 

3.  Carriers  (§  368*)— Carriage  or  Passen- 
gers—Damages  FOB  Expulsion— Relation 
OF  Passenger. 

Where  a  person  ejected  from  a  train  at  a 
station  for  a  refusal  to  pay  fare  with  a  warn- 
ing that  he  would  not  be  allowed  to  re-enter 
sought  to  re-enter  and  offered  to  pay  full  fare, 
but  was  refused  by  the  conductor  and  forcibly 
ejected  when  he  attempted  to  so  re-enter, 
there  was  no  such  re-establishment  of  the  re- 
lation of  passenger  as  would  entitle  him  to 
damages  for  the  second  ejection. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ||  1457,  1458;  Dec.  Dig.  |  368.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Somter  County;  Geo.  E.  Prince,  Judge. 

Action  by  Lucius  B.  Phillips  against  the 
Atlantic  Coast  Line  Railroad  Company  and 
another.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Reversed. 

F.  L.  WUlcoz,  Mark  Reynolds,  and  L.  W. 
McLemore,  for  appellants.  Lee  &  Molse, 
for  respondent. 

JONES,  C  J.  The  plaintiff  bdarded  de- 
fendant's train  at  Florence,  S.  C,  as  a  pas- 
senger for  Marion,  S.  C,  on  February  14, 
1910,  and  was  ejected  at  Mars  Bluff,  a  regu- 
lar station,  for  nonpayment  of  fare.  Before 
putting  plaintiff  off,  the  conductor  informed 
him  that,  if  he  was  ejected,  he  would  not  be 
allowed  to  re-enter  the  train.  As  soon  as 
plaintiff  stepped  on  the  ground,  he  offered  to 
pay  full  cash  fare  from  Florence  to  Marion, 
but  was  Informed  by  the  conductor  that  he 
coald  not  get  on  the  train,  and  when  plain- 
tiff got  upon  the  first  steps  of  the  platform 
to  re-enter  the  train,  he  was  forcibly  pre- 
vented. This  action  was  brought  to  recover 
actual  and  punitive  damages  for  the  second 
ejection  or  exclusion.  The  contention  of  the 
plaintiff,  sustained  by  the  circuit  court  in 
the  charge,  was  that  a  passenger  lawfully 
ejected  for  wUlful  refusal  to  pay  fare  has 
the  right  to  re-enter  the  same  train  as'  pas- 
senger upon  tender  of  the  full  cash  fare  from 
the  beginning  of  the  trip,  If  the  ejection 
was  at  a  regular  station.  The  judgment 
was  for  plaintiff  for  $850. 

The  point  has  not  been  ruled  In  this  state, 
although  the  writer  In  his  concurring  opin- 
ion in  Weber  ▼.  Railway  Co.,  65  S.  O.  378, 
43  S.  K  888^  expressed  the  view  that  one 
who  had  been  rightfully  expelled  from  a  train 
for  nonpayment  of  fare  could  not  again  en- 
ter the  same  train  and  acquire  right  to 
passage  by  tendering  the  fare,  if  his  refusal 
to  pay  In  the  first  Instance  was  ftactlous  or 
willful.  The  great  weight  of  authority  sup- 
ports that  view.  Hoffbauer  v.  Delhi,  etc., 
Ry.,  62  Iowa,  842,  8  N.  W.  121,  85  Am.  Rep. 
278;  LouisvUle,  etc.,  Ry.  Co.  v.  Harris,  9 
Lea  (Tenn.)  180,  42  Am.  Rep.  672;  Texas  & 


Pac.  Ry.  Ca  v.  Bond,  62  Tex.  442,  50  Am. 
Rep.  582;  Pickens  v.  Richmond,  etc.,  R.  R., 
104  N.  C.  812,  10  S.  E.  562;  Pease  T.  Dela- 
ware, etc.,  R.  R.  Co.,  101  N.  T.  867,  5  N.  E. 
87,  54  Am.  Rep.  689;  Georgia  Southern,  etc., 
R.  R.  Co.  y.  Asmore,  88  Ga.  529,  15  8.  E.  13, 
16  L.  R.  A.  53,  and  note;  Missouri,  etc., 
•R.  R.  Co.  v.  Smith,  152  Fed.  608,  81  0.  C. 
A.  598,  10  Am.  &  Eng.  Ann.  Cas.  939,  and 
note. 

We  cannot  think  that  this  sound  and  salu- 
tary rule  has  no  application  to  lawful  ejec- 
tion at  a  station  where  the  train  is  accus- 
tomed to  stop,  and  is  limited  to  ejection  be- 
tween stations.  The  practical  effect  of  such  a 
limitation  would  be  to  abrogate  the  rule,  or 
to  cause  ejections  to  be  generally  made  be- 
tween stations.  This  last  would  entail  great- 
er loss  and  Inconvenience  both  upon  the  car- 
rier and  the  ejected  passenger,  as  well  as 
delaying  the  other  passengers.  The  mere 
wear  and  tear  of  stopping  and  starting  a 
train  would  often  exceed  the  fare  demanded. 
The  place  for  landing  between  stations  would 
generally  be  more  unsafe  than  at  stations, 
because  of  the  absence  of  provisions  for  safe 
landing  usually  made  at  stations.  The  pas- 
senger ejected  between  stations  might  often 
be  left  in  darkness,  without  shelter,  and 
without  means  to  reach  a  station.  Frequent 
stoppingjs  between  stations  would  seriously 
interfere  with  the  train's  schedule.  Would 
it  not  be  safe  and  wise  to  permit  and  en- 
courage the  carrier,  when  exercising  its 
right  of  ejection,  to  do  so  at  a  station,  so 
as  to  subject  all  parties  concerned  to  the 
least  inconvenience  and  injury  without  there- 
by impairing  the  right.  The  case  of  O'Brien 
V.  Boston  etc.,  R.  R.  Co.,  15  Gray  (Mass.) 
20,  77  Am.  Dec.  347,  was  a  case  of  lawful 
ejection  between  stations,  but  the  primary 
reasons  given  for  denying  the  passenger's 
right  to  re-enter  the  car  upon  tender  of  the 
fare  after  an  expulsion  for  nonpayment  were 
as  follows:  **Nor  could  he  regain  his  right  to 
ask  of  the  defendants  to  perform  their  con- 
tract by  his  offer  to  pay  the  fare  after  his 
ejection.  They  were  not  bound  to  accept  a 
performance  after  a  breach.  The  right  to 
demand  the  complete  execution  of  the  con- 
tract by  the  defendant  was  defeated  by  the 
refusal  of  the  plaintiff  to  do  that  which  was 
either  a  condition  precedent,  or  a  concur- 
rent consideration  on  his  part,  and  the  non- 
performance of  which  absolved  the  defend- 
ants of  all  obligations  to  fulfill  the  contract. 
After  being  rightfully  expelled  from  the 
train,  he  could  not  again  enter  the  same  cars 
and  require  the  defendants  to  perform  the 
same  contract  which  he  had  previously  brok- 
en. The  right  to  refuse  to  transport  the 
plaintiff  farther,  and  to  eject  him  from  the 
train,  would  be  an  idle  and  useless  exercise 
of  legal  authority,  if  the  party  who  had 
hitherto  refused  to  perform  the  contract  by 
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paying  his  fare  when  duly  demanded  could 
immediately  re-enter  the  cars  and  claim  the 
folflllment  of  the  original  contract  hy  the 
defendants.*'  It  is  conceded  by  practically 
all  the  courts  that  make  a  distinction  be- 
tween expulsion  at  stations  and  between  sta- 
tions that  the  tender  must  be  for  the  fare 
from  point  where  the  passenger  first  boarded 
the  train,  not  from  the  station  where  re- 
entry is  sought,  which  shows'  an  unwilling- 
ness to  recognize  that  a  new  relation  is  cre- 
ated by  tender  of  ftire  for  the  same  train 
and  trip  at  the  station  of  ezpulsionu  Such 
belated  tender  of  fare  as  a  performance  of 
the  original  contract  cannot  fully  restore 
the  status,  for  the  passenger  has  willfully 
subjected  the  carrier  to  the  trouble  and 
rlslcs  involTed  in  a  forcible  ejection,  and  is 
usually  smarting  under  humiliation  and  Ir- 
ritation because  of  the  ezimlslon,  and  there 
is  reason  for  apprehending  that  he  might 
again  refuse  to  pay  and  resist  ejection  when 
returned  to  the  place  and  witnesses  of  his 
humiliation.  Conductors  usually  busy  with 
other  duties  at  stations  ought  not  to  be 
subjected  to  the  duty  of  accepting  fares  be- 
fore the  pasusenger  Is  admitted  to  the  train, 
and  he  can  have  no  assurance  that  trouble 
would  not  again  occur  when  the  fare  was 
demanded  in  the  ordinary  way  of  the  recu- 
sant passenger  who  had  Just  previously  f  rao- 
tioiisly  refused  to  pay. 

[1]  We  do  not  regard  section  2184,  OIt. 
Code,  as  applicable  to  the  discussion  as  that 
merely  to  the  duty  of  the  carrier  to  stop 
at  the  advertised  stations  a  time  sufficient 
for  receiving  and  letting  off  passengers,  re- 
ferring to  passengers  beginning  or  ending 
passage  at  such  station.  It  cannot  be  con- 
strued as  requiring  the  carrier  to  receive  as 
a  passenger  one  who  had  been  expelled  for 
conduct  amounting  to  a  forfeiture  of  his 
right  to  a  continuation  of  his  trip  on  that 
particular  train. 

(21  While  the  common  law  makes  it  the 
duty  of  the  carrier  to  accept  passengers  at 
iti  stations  for  that  purpose  who  present 
themselves  in  a  proper  manner  and  are  ready 
and  willing  to  comply  with  the  reasonable 
rules  of  the  company,  it  does  not  deny  to 
the  carrier  the  right  to  enforce  such  a  rea- 
sonable rule  as  one  which  prevents  a  pas- 
senger who  has  willfully  refused  to  pay  his 
fare  and  provoked  expulsion  from  reenter- 
ing the  same  train.  Pease  v.  Bailroad,  su- 
pra, was  a  case  of  expulsion  at  a  station, 
where  fare  was  tendered  on  the  platform 
near  the  car  door,  which  point  the  passenger 
had  reached  in  the  process  of  expulslcMi. 

[S]  It  was  held  that  the  tender  could  not 
have  the  effect  of  making  a  further  expulsion 
unlawful,  and  that  the  fact  the  expulsion 
occurred  at  a  station  was  immaterial.    The 


court  inter  alia  used  this  language:  "In 
such  a  case  as  this  we  think  a  passenger 
who  resists  the  lawful  requirement  of  the 
company  to  the  ext^it  of  provoking  a  breach 
of  the  peace  and  the  exhibition  of  violence 
in  the  presence  of  other  passengers  cannot 
as  a  matter  of  law  demand  a  passage  upon 
the  train  where  such  an  exhibition  has  been 
made.*'  Referring  to  the  case  of  O'Brien 
V.  Railway,  80  N.  Y.  236,  the  court  stated 
that  it  held  ''that.  If  the  stoppage  of  a  train 
is  rendered  necessary  to  expel  a  passenger 
therefrom  for  a  fractious  refusal  to  pay  fare, 
he  does  not  by  offering  to  pay  It  before  ex- 
pulsion become  entitled  to  continue  the  trip." 
And,  further  referring  to  the  O'Brien  Case, 
the  court  said  that  it  decides  nothing  fur- 
ther than  that  after  arrival  at  a  station  and 
while  there,  and  before  force  has  been  ap- 
plied to  effect  expulsion,  tender  of  fare  would 
render  expulsion  unlawful.  It  is  thus  made 
clear  that  in  these  cases  the  fact  that  the 
train  was  at  a  station  was  only  material 
in  determining  when  the  process  of  expul- 
sion began.  Since  the  train  must  stop  at  a 
regular  station  in  any  event,  it  cannot  be 
said  that  the  stopping  was  the  begioning  of 
process  to  expel  the  passenger,  whereas  be- 
tween stations  the  stopping  of  the  train, 
if  for  the  purpose  of  expulsion,  is  a  process 
in  the  expulsion.  We  cannot  conceive  that 
an  expelled  passenger  at  a  station  may  en- 
ter into  a  new  relation  by  purchasing  a  ticket 
entitling  him  to  board  the  train  at  that 
point  on  the  theory  that  the  carrier  has 
made  a  new  contract  Slven  in  that  event, 
the  authorities,  with  an  exception  or  two, 
appear  to  hold  that  the  passenger  must  pay 
the  fare  from  the  ioltial  point  of  the  trip. 
Swan  V.  Manchester,  etc.,  R.  R.,  182  Mass. 
116,  42  Attit  Rep.  432.  It  may  be  also  that, 
if  the  expelled  passenger  with  the  knowledge 
and  acquiescence  of  the  conductor  had  re- 
entered the  car  with  intention  to  comply 
with  the  reasonable  rules  of  the  company, 
there  would  be  evidence  of  a  restoration 
of  the  original  relation,  which  would  pre- 
vent another  expulsion,  if  timely  tender  of 
fare  was  made. 

The  case  before  us  presents  no  such  cir- 
cumstances. The  plaintiff,  although  warned 
beforehand  that  he  would  not  be  allowed  to 
return  to  the  train  if  ejected,  immediately  aft- 
er ejection  endeavored  to  re-enter  the  train» 
notwithstanding  the  ejection  and  interposi- 
tlon  of  the  train  officials.  There  should  be 
a  new  trial. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  for  a  new  trlaL 

GARY,  A.  J.,  and  HYDRIOK,  J.,  concur. 
WOODS,  J.»  did  not  sit  in  this  cast. 
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TROWBRIDGE  t.   CHARLESTON  &  W.  O. 

RT.  CO. 

(Supreme  Court  of  South  CarolincL     Dec.  19» 

1911.) 

1.  Trial  (§  194*)— Instructions  —  Peovince 
OP  Jury. 

Where,  on  the  trial  of  a  cause,  the  testi- 
mony on  a  material  fact  was*  conflicting,  a 
charge  that,  where  testimony  is  contradictory, 
it  is  the  province  of  the  jury  to  solve  the  differ- 
ence and  give  a  reasonable  solution  of  the  mat- 
ter, is  not  improper  as  a  charge  on  the  facts. 

[Ed.  Note.— -For  other  cases,  see  Trial,  (3ent. 
Dig.  §§  439-441,  446-454,  456^66;  Dec.  Dig. 
§  194.*] 

2.  Trial  (5  143*)— Province  of  Jury. 

Where,  in  an  action  for  damages,  it  is 
claimed  that  the  testimony  of  the  plaintiff  is 
contradictory,  it  is  the  province  of  tne  jury  to 
solve  the  contradiction. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  342-343;    Dec.  Dig.  §  143.*] 


3.  Appeal  and  E5rror  (|  1033*)— Harmless 
Error— Error  Favoring  Appellant. 

Where,  in  an  action  for  damages,  there  is 
proof  on  the  part  of  the  plaintiff  of  one  sum 
as  the  amount  of  the  damage,  and  there  is 
no  evidence  tending  to  reduce  the  amount,  proof 
of  such  sum  necessarily  includes  a  smaller 
amount,  and  an  award  of  a  smaller  sum  is  not 
open  to  objection  by  defendant  that  the  ver- 
dict ia  not  supported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4052-i062;  Dec.  Dig.  S 
1033.*] 

4.  Carriers  (§  132*)~Injurt  to  Goods— Neg- 
ligence —  Burden  OF  Proof  —  Perishable 
Goods. 

While  a  carrier  is  not  liable  for  loss  caus- 
ed by  inherent  defects  in  perishable  goods,  it  is 
liable  for  damages  resulting  from  failure  to  use 
due  care  in  view  of  the  nature  of  the  goods,  so 
that,  in  an  action  for  damages  to  fruit  deliver- 
ed to  a  consignee  in  a  damaged  condition,  it  is 
incumbent  upon  the  carrier  to  show  that  Its 
negligence  did  not  contribute  to  bring  about  or 
hasten  the  deterioration,  especially  where  the 
bill  of  lading  specially  provided  that  the  bur- 
den should  be  on  the  carrier,  in  case  of  loss,  to 
prove  freedom  from  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  57&-582 ;   Dec.  Dig.  §  132.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;   Thos.  S.  Sease,  Judge. 

Action  by  J.  W.  Trowbridge  against  the 
Charleston  &  Western  Carolina  Railway 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

Bonham,  Watkins  &  Allen,  for  appellant 
Hood  &  Sullivan,  for  respondent 

JONES,  C.  J.  This  appeal  is  from  a  judg- 
ment in  favor  of  plaintiff  against  defendant 
for  $190  as  damages  to  a  car  load  of  bananas 
shipped  to  plaintiff  at  Anderson,  S.  C,  from 
New  Orleans,  La.  The  testimony  for  plain- 
tiff tended  to  show  that  the  bananas  were 
delivered  to  the  Initial  carrier  at  New  Or- 
leans on  June  13,  1910,  in  good  green  condi- 
tion; that  on  June  15th  the  bananas  were 
inspected  in  Atlanta,  Ga.,  and  found  In  good, 
green  condition  with  about  25  bunches  slight- 
ly turning ;   that  the  bananas  arrived  at  An- 


derson, S.  C,  on  Saturday  night,  Jane  18th; 
that  three  days  were  a  reasonable  time  for 
the  shipment  of  fruit  from  New  Orleans  to 
Anderson ;  that  plaintiff  Inquired  of  defend- 
ant's agent  at  Anderson  on  Friday,  ITth, 
and  Saturday,  18th,  of  June,  and  was  In- 
formed that  the  bananas  had  not  arrived; 
that  on  Saturday  night  plaintiff  was  in- 
formed of  the  arrival  of  the  car;  that  he 
could  not  unload  the  car  on  Saturday  night; 
that  on  Sunday  morning  the  bananas  were 
In  an  overripe  condition,  and,  when  the  car 
was  delivered  on  Monday  morning,  they 
were  found  to  be  in  an  unsalable  condition, 
with  the  exception  of  85  bunches  out  of  the 
car  load  of  800  bunches.  The  testimony  for 
the  defendant  tended  to  show  that  the  ba- 
nanas arrived  at  Anderson  at  5  p.  m.  Friday, 
June  17th;  that  plaintiff  was  notified  and 
saw  the  bananas  that  afternoon  and  unload- 
ed the  car  on  Saturday  morning,  June  18th ; 
and  that  no  notice  was  given  It  of  damage 
to  the  bananas  untU  two  or  three  days  aft- 
erwards. 

[1]  Judge  Sease  charged  the  jury  that, 
when  testimony  is  contradictory,  it  Is  the 
peculiar  province  of  the  jury  to  solve  the 
difference  and  give  a  reasonable  solution  of 
the  matter.  This  was  clearly  correct  and 
was  not  a  charge  upon  the  facts,  as  the 
testimony  was  contradictory. 

[2]  It  was  also  the  province  of  the  jury 
to  solve  the  alleged  contradiction  in  the  tes- 
timony of  the  plaintiff  himself. 

[3]  The  contention  that  It  was  error  to  re- 
fuse a  new  trial  because  there  was  no  tes- 
timony to  sustain  the  verdict  cannot  be  sus- 
tained. 

The  point  made  here  by  appellant  is  that 
the  plaintiff  claimed  $297.07  as  the  amount 
of  the  damages,  and  that  it  was  not  disputed 
that.  If  plaintiff  was  entitled  to  recover  at 
all,  he  was  entitled  to  recover  the  whole 
amount  claimed,  whereas  the  jury  only 
awarded  $190.  As  proof  of  the  larger  amount 
necessary  Included  the  smaller,  surely  the 
appellant  has  no  ground  to  complain  of  the 
favorable  consideration  of  the  jury. 

The  court  Instructed  the  jury  In  substance 
that,  when  a  carrier  delivers  fruit  in  a  dam- 
aged condition,  the  presumption  is  that  the 
damage  occurred  while  in  the  possession  of 
the  delivering  carrier,  and  that  the  burden 
of  proof  Is  upon  the  carrier  to  show  that 
the  condition  of  the  fruit  was  not  due  to  its 
negligence.  Appellant  contends  that  the 
charge  improperly  placed  the  burden  of 
proof. 

[4]  The  bill  of  lading  In  this  case  stipu- 
lated that  the  burden  to  prove  freedom  from 
negligence  was  upon  the  carrier.  Moreover, 
the  instruction  give.n  was  in  accord  with  the 
following  statement  of  the  rule  In  Trakas 
V.  Railroad,  87  S.  C.  206,  69  S.  E.  209: 
"When  the  goods  are  perishable,  the  carrier 
should  exercise  care  In  view  of  that  fact, 
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and,  when  perishable  goods  are  delivered  by 
the  carrier  in  a  damaged  condition,  the  pre- 
sumption makes  it  Incumbent  on  the  car- 
rier to  show  that  its  negligence  did  not  con- 
tribute to  bring  about  or  hasten  the  deteri- 
oration. While  the  carrier  is  not  liable  for 
losses  caused  by  the  inherent  nature  of  the 
goods,  it  is  liable  for  damages  which  re- 
sult from  its  failure  to  exercise  due  care  in 
Tiew  of  the  nature  of  the  goods." 

The   exceptions    are   overruled,   and    the 
judgment  of  the  circuit  court  Is  affirmed. 

GARY,  A.  J^  ^d  WOODS  and  HYDRICK, 
JJ^  concur. 


(90  S.  C.  262} 

WOODWARD  V.    SOUTHERN   RY.,   CARO- 
LINA DIVISION. 

(Supreme  Court  of  South  Carolina.     Dec.  21, 

1911.) 

1.  RAII.B0AD8   (f  400*)~INJT7B]1SS  TO  PeBSONS 

ON   OB    Neab   Tbaok— Action— Evidence— 

SunnciENCT. 

In  an  action  for  the  death  of  a  person 
struck  by  a  railroad  train,  evidence  held  to  re- 
quire submission  to  the  jury  on  the  question  as 
to  whether  the  deceased  was  drunk  and  asleep 
on  the  track. 

[Ed.  Note. — ^For  other  cases,  see  Railroads. 
Cent.  Dig.  §§  1305-1381 ;    Dec.  Dig.  $  400.*] 

2.  Railboads  ({  359*)— Injubies  to  Pebson 

ON  OB  NEAB  TRACKS— DUTT  TO  TbESPASSEB. 

A  railroad  company  owes  a  trespasser  on 
its  track  the  duty  of  so  operating  its  trains  as 
not  to  injure  him  wantonly  or  by  such  gross 
negligence  as  indicates  a  reckless  disregard  of 
human  life. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
Cent.  Dig.  §  1238;  Dec.  Dig.  §  359.*] 

3.  Railboads  (I  400*)— Injxtbies  to  Pebson 

ON    OB    NEAB    TBAGKS— ACTION— EVIDBNCE— 
SUFFICIXNOT. 

In  an  action  for  the  death  of  a  person 
struck  by  a  railroad  train,  evidence  as  to  the 
method  of  running  defendant's  train  held  suf- 
ficient to  go  to  the  jury  on  the  question  as  to 
whether  the  running  of  the  train  was  in  reck- 
less disregard  of  human  life. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |§  1365-1381 ;    Dec.  Dig.  $  400.*]  . 

4.  Railboads  (|  397*)— Injubies  to  Person 

ON  OB  NEAB  TBACKS- NEGLIGENCE— FaILUBB 

TO  Give  Statutoby  Signals— Evidence. 
In  an  action  for  the  death  of  a  person 
■truck  by  a  train,  the  failure  to  give  the  statu- 
tory signals  is  competent  testimony  on  the 
question  as  to  whether  the  conduct  of  the  em- 
ployes of  the  defendant  amounted  to  reckless- 
ness. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  §{  1344-1355;   Dec.  Dig.  S  397.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County ;  R.  W.  Memminger,  Judge. 

Action  by  Mrs.  Lizzie  Woodward,  as  ad- 
ministratrix of  the  estate  of  Hamp  Wood- 
ward, deceased,  against  the  Southern  Rail- 
way, Carolina  Division.  From  a  judgment 
for  defendant,  plaintiff  appeals.  Reversed 
and  remanded. 


J.  B.  Salley,  for  appellant.  Hoidersons, 
for  respondent 

JONES,  C.  J.  This  is  an  appeal  from  an 
order  of  nonsuit  in  an  action  for  damages  for 
death  of  plaintiff's  intestate  caused  by  alleg- 
ed negligence  of  defendant  It  appears  that 
Hamp  Woodward  on  Sunday  morning,  Sep- 
tember 6,  1908,  was  found  dead  lying  on  the 
north  side  of  defendant's  track  820  yards 
east  of  its  depot  at  Montmorenci  in  Aiken 
county.  The  deceased  was  lying  on  his  back, 
his  body  at  right  angle  with  the  track  and 
across  the  path  alongside  the  track  and  his 
head  between  the  ends  of  two  cross-ties, 
about  on  a  level  with  the  ties,  some  inches 
from  the  out  edge  of  the  rail.  There  were 
two  wounds  upon  his  head,  one  from  the 
middle  of  the  forehead  cutting  off  much  of 
the  right  side  of  the  head  and  breaking  the 
skull.  The  other  was  a  three-cornered 
wound  on  the  left  side  near  back  of  the 
head  fracturing  the  skull.  These  two  wounds 
were  separate.  The  left  side  of  the  face  was 
in  a  blood  shot  condition,  and  the  back  of 
the  body  was  dark  blue.  The  hat  of  deceas- 
ed was  found  some  feet  from  the  body  in 
the  direction  of  Montmorenci  with  the  crown 
in  a  torn  condition  in  front  and  on  right 
side.  The  deceased  lived  near  defendant's 
track  about  one  mUe  east  of  Montmorenci 
where  he  conducted  a  farm,  and  he  also 
carried  on  a  fish  and  butcher  business  in 
Montmorenci.  On  the  night  of  September 
5th  he  left  Montmorenci  to  go  home  a  short 
time  before  the  arrival  of  the  defendant's 
passenger  train  from  Charleston  to  Augusta 
due  at  Montmorenci  about  9:30  p.  m.  He  was 
last  seen  alive  talking  to  the  section  master 
in  the  public  road  not  far  from  Montmorenci 
depot  eight  or  ten  minutes  before  the  arrival 
of  the  train,  when  he  started  for  home  on 
the  public  road.  The  night  was  cloudy,  dark, 
and  rainy.  Between  the  depot  and  the  spot 
where  the  body  was  found  there  was  a  low 
place  where  the  water  settled,  which  caused 
the  public  road  paralleling  the^  railroad  to 
become  wet  and  sloppy,  which  pedestrians 
could  avoid  by  using  the  railroad  track. 
There 'was  a  public  road  on  both  sides  of 
the  railroad,  and  on  each  side  of  the  track 
there  was  a  smooth,  well-beaten  path.  There 
was  some  testimony  tending  to  show  that 
the  place  where  deceased  met  his  death  was 
a  thickly  settled  country  community  on  the 
edge  of  Montmorenci,  and  that  the  public 
since  the  building  of  the  railroad  in  1830 
had  been  accustomed  to  use  the  track  as 
a  pathway,  notwithstanding  the  signboards 
placed  at  the  crossings  by  the  defendant 
some  years  previous  to  the  death  of  intes- 
tate forbidding  such  use. 

There  was  testimony  that  the  engine  was 
being  operated  that  night  without  a  head- 
light, having  run  from  Whitepond  by  Mont- 
morenci  to   Aiken,   27   miles,    without   such 


*For  other  cases  see  same  topic  and  section  NliMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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light,  and  that  at  Aiken  the  engineer  placed 
a  lantern  in  front  for  a  light  on  the  pro- 
test of  a  policeman.  It  was  in  testimony, 
also,  that  the  train  was  running  behind 
schedule  time,  and  that  the  speed  near  the 
place  where  the  body  was  found  was  45  miles 
an  hour,  and  that  no  signal  was  given  at 
Humphrey's  crossing,  not  far  east  from 
where  the  body  was  found.  For  a  considera- 
ble distance  before  reaching  this  spot  the 
track  was  straight  and  downgrade.  It  is 
alleged  that  the  train  struck  plaintiff  and 
killed  him  as  he  was  walking  alongside  of 
the  track  in  a  populous  community,  where 
the  public  has  been  constantly  using  the 
track  as  a  walkway,  while  running  its  train 
at  a  reckless  speed  on  a  dark  night  without 
headlight  and  without  giving  the  signals  re- 
quired by  statute.  The  defendant,  besides 
a  general  denial,  alleged  that,  if  deceased 
was  killed  by  contact  with  the  defendant's 
train,  he  brought  it  about  by  his  own  negli- 
gence in  going  upon  the  track  of  defendant 
in  an  intoxicated  condition  and  lying  down 
thereon. 

Ih  granting  the  nonsuit,  Judge  Memminger 
held  that  there  was  no  evidence  of  negli- 
gence on  the  part  of  defendant,  that  there 
was  no  evidence  that  the  absence  of  a  head- 
light was  the  proximate  cause  of  the  in- 
jury, that  the  deceased  was  a  trespasser,  and 
defendant  owed  him  no  duty  except  not  to 
injure  him  willfully  or  wantonly  after  discov- 
ery on  the  track,  and  they  owed  him  no  duty 
to  discover  him.  Further,  that  the  facts 
show  that  the  deceased  was  drunk  and  asleep 
on  the  track,  and  that  his  own  negligence 
was  the  cause  of  his  injury. 

The  testimony  as  to  deceased's  intoxication 
wag  meager.  The  witness  Shuler  testified 
that  he  saw  Woodward  that  afternoon,  but 
was  not  right  near  him,  and  that  he  seemed 
as  If  he  had  been  drinking,  judging  by  his 
talk  and  the  fact  that  he  staggered  a  little, 
or  was  not  steady  in  his  walk.  This  was  a 
number  of  hours  before  the  time  of  his 
death.  On  the  other  hand,  there  was  testi- 
mony that  the  deceased  was  seen  talking  to 
the  section  master  in  an  ordinary  way  eight 
or  ten  minutes  before  the  arrival  of  the 
train,  just  before  he  started  for  home.  His 
body  was  found  820  yisirds  from -the  depot 
and  700  yards  from  his  home.  So  that  on 
a  dark  rainy  night  he  walked  nearly  a  half 


f  mile  to  the  spot  where  he  died,  and  the  train 
ran  from  that  spot  to  the  depot  all  in  eight  or 
ten  minutes.  Can  it  be  said  that  the  evi- 
dence is  conclusive  that  deceased  was  drunk 
and  asleep  on  the  track?  If  he  was  asleep 
vrith  his  head  between  the  cross-ties,  as 
when  found,  is  it  conclusive  that  the  train 
could  have  struck  him,  if  his  head  was  level 
with  the  cross-ties,  as  one  witness  testified 
he  was  found  lying? 

[1]  We  think  the  court  was  clearly  in  er- 
ror in  basing  the  nonsuit  on  the  ground  that 
the  evidence  showed  conclusively  that  de- 
ceased caused  his  own  death  by  being  drunk 
and  asleep  on  the  track. 

[2]  It  was  much  debated  In  argument 
whether  the  testimony  showed  that  the  de- 
ceased was  a  trespasser  or  a  licensee.  Let 
us  waive  that  question,  and  for  the  purpose 
of  this  appeal  assume  that  deceased  was  a 
trespasser.  The  rule  of  law  generally  ap- 
plicable in  such  case  Is  that  the  railroad  com- 
pany owes  to  a  trespasser  on  its  track  the 
duty  of  so  operating  Its  trains  as  not  to  in- 
jure him  wantonly  or  by  such  gross  negli- 
gence as  indicates  a  reckless  disregard  of 
human  life.  Smalley  v.  Railroad  Co.,  67  S. 
C.  243,  35  S.  E.  489;  Haltiwanger  v.  Rail- 
road Co.,  64  S.  0.  8,  41  S.  E.  810. 

[3]  We  think  the  testimony  was  sufficient 
to  carry  the  case  to  the  jury  on  the  question 
of  recklessness.  The  speed  of  the  train  on 
a  dark  night  running  without  headlight  and 
without  regarding  the  statutory  signals, 
through  a  thickly  settled  community,  witb 
the  knowledge  that  many  people  were  ac- 
customed day  and  night  to  use  the  track  as 
a  walkway,  would  seem  to  warrant  submis- 
sion to  the  jury  to  determine  whether  the 
conduct  of  defendant's  employ^  was  merely 
inadvertent,  or  was  in  reckless  disregard  of 
human  life.  McKeown  v.  Railroad  Co.,  68 
S.  C.  488,  47  S.  B.  713. 

[4]  The  failure  to  give  the  statutory  sig- 
nals is  competent  testimony  on  the  question 
of  recklessness.  Goodwin  v.  Railroad  Co.,. 
82  S.  C.  327,  64  S.  E.  242;  Bowe  v.  Railroad^ 
85  S.  C.  25,  66  S.  E.  1056. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  case  remanded  for  a  new 
trial. 

GARY,  A.  J.,  and  WOODS  and  HYDBIOK^ 
JJ.,  concur. 
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OWLS  GLT7B  et  aL  ▼.  TATiBOT  et  aL 

(Supreme  Goart  of  Georgia.     Dec.  18,  1911.) 
(8yUahu9  hy  the  Court.) 

ImSBLOCUTOBT  DEOBXE. 

There  was  no  abuae  of  discretion  on  the 
•art  of  the  trial  judge  in  granting  the  inter- 
locntory  decree,  under  the  evidence  in  this  case. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  J.  W.  Talbot  and  others  against 
the  Owla  Club  and  others.  Judgment  for 
plaintifCs,  and  defendants  bring  error.  Af- 
firmed. 

Madison  Bell  and  Mark  Boldtng,  for  plain- 
tiffs in  error.  Cox  ft  Cloud,  Anderson,  Feld- 
er,  Rountree  &  Wilson,  and  Geo.  P.  Whit- 
man, for  defendants  in  error. 

HILL,  J.  Judgment  affirmed*  All  the 
Justices  concur. 

(1S7  Ga.  184) 

EDWABDT  T.  MOOBB  et  aL 
(Supreme  Court  of  Georgia.    Dec.  13,  1011.) 

(Syllalut  hy  the  Court.) 

Dei^ial  of  Injunction. 

Under  the  facts  and  pleadings  disdosed 
in  the  record,  the  court  did  not  err  in  cpranting 
the  order  denying  the  prayer  for  injunction 
and  receiyer. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Action  by  W.  T.  Edwardy  against  W.  L. 
Moore  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.   Affirmed. 

Burton  Smith,  for  plaintiff  in  error.  Jack- 
son k  Orme  and  King,  Sp&lding  &  Under- 
wood, for  defendants  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  LUMPKIN,  J.,  dis- 
qualified, and  HILL,  J.,  not  presiding. 


(137  Qa.  ISS) 

DANIEL  T.  McDonald  &  weaver. 

(Supreme  Court  of  €teorgia«     Dec.  13,  1911.) 

(ByUabui  ly  the  Court.) 

Rkvikw  on  Appvai.. 

No  error  of  law  is  complained  of,  and  the 
evidence  supports  the  yerdict. 

Error  from  Superior  Court,  Calhoun  Coun- 
ty; Frank  Park,  Judge. 

Action  between  J.  G.  Daniel  and  McDon- 
ald ft  Wearer.  -  BYom  the  judgment,  Daniel 
brings  error.    Affirmed. 

Calhoun  A  Rambo,  for  plaintiff  in  error. 
Hawes  St  Pottle,  for  defendants  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(187  Ga.  19S> 
HAYGOOD  T.  STATB. 
(Supreme  Court  of  Georgia.     Dec.  12,  1911.) 

(Syllahue  hy  the  Court.) 

1.  Assault  and  BAmcBr  ({  66*)— Jubtifega- 
TiON— Abusive  Lanouaqb. 

Opprobrious  words  or  abusive  language, 
which  may,  under  the  provisions  of  the  Code  of 
this  state  (Pen.  Code  1910.  S  103),  be  given  in 
evidence  as  a  justification  for  an  assault,  or  an 
assault  and  battery,  are  such  as  are  used  by  the 
person  assaulted  or  beaten,  at  the  time  of  the 
assault,  or  assault  and  battery. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  {  96 ;  Dec.  Dig.  |  66.*] 

2.  Justification  of  Assault. 

Upon  review  of  the  decisions  in  Mitchell  T. 
State,  41  Ga.  527,  and  Berry  v.  State,  105  Ga. 
683,  31  S.  £.  692.  this  court  declines  to  over- 
rule them,  as  to  the  point  above  decided. 

Certified  Question  from  Court  of  Appeals. 

J.  W.  Haygood  was  convicted  of  a:n  as- 
sault, and  brings  error.  Questions  certified 
from  the  Court  of  Appeals.  Questions  an- 
swered. 

The  Court  of  Appeals  certified  to  the  Su- 
preme Court  the  following  question:  **In  a 
prosecution  for  assault  and  battery,  can  the 
accused  give  in  evidence,  as  a  Justification 
of  the  alleged  assault  and  battery,  oppro- 
brious or  abusive  language  written  and  pub- 
lished of  him  by  the  person  upon  whom  he 
made  the  alleged  assault  and  battery?  In 
this  connection  counsel  for  the  plaintiff  in 
error  requests  the  Court  of  Appeals  to  call 
the  attention  of  the  Supreme  Court  to  the 
cases  of  Mitchell  v.  State,  41  Ga.  627,  and 
Berry  v.  State,  105  Ga.  683,  31  S.  B.  592, 
for  the  purpose  of  having  the  decisions  In 
these  cases  reviewed  and  overruled." 


J.  T.  Hill,  for  plaintiff  in  error. 
McDonald,  Sol.,  for  the  State. 


J. 


LUMPKIN,  J.  The  question  propounded 
by  the  Court  of  Appeals  is  concluded  by  the 
decisions  in  Mitchell  v.  State,  ^  Ga.  627,  and 
Berry  v.  State,  105  Ga.  683,  31  S.  £3.  692. 
In  the  latter  case  the  ruling  made  in  the 
former  was  reviewed,  but  the  members  of 
the  court  were  equally  divided  in  opinion  as 
to  whether  it  should  be  overruled,  and  so  It 
remained  of  force,  as,  under  the  statute,  the 
concurrence  of  five  Justices  was  required  to 
overrule  a  decision  made  by  three  Judges 
prior  to  the  increase  in  the  number  of  Jus^ 
tices  upon  the  Supreme  Bench.  The  request 
is  again  made  to  review  and  overrule  those 
decisions.  After  consideration,  we  decline 
to  overrule  them  as  to  the  point  now  before 
us.  The  argument  in  their  favor  was  clearly 
stated  in  the  opinion  of  Mr.  Justice  Little 
in  the  Berry  Case. 

[1,2]  At  common  law  opprobrious  words 
or  abusive  language  did  not  Justify  an  as- 
sault The  Legislature  of  this  state  saw 
fit  to  modify  the  common-law  rule  to  some 
extent.     Section  103  of  the  Penal  Code  of 
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1910  reads  as  follows:  "On  the  trial  of  an 
Indictment  for  an  assault,  or  an  assault  and 
battery,  the  defendant  may  give  in  evidence 
to  the  jury  any  opprobrious  words,  or  abu- 
sive language,  used  by  the  prosecutor,  or  per- 
son assaulted  or  beaten;  and  such  words 
and  language  may  or  may  not  amount  to  a 
Justification,  according  to  the  nature  and  ex- 
tent of  the  battery,  all  of  which  shall  be 
determined  by  the  jury."  The  question  be- 
fore us  turns  upon  the  proper  construction 
of  the  expression  that  the  defendant  "may 
give  in  evidence  to  the  jury  any  opprobrious 
words,  or  abusive  language,  used  by  the  pros- 
ecutor, or  person  assaulted  or  beaten,"  upon 
the  trial  of  an  indictment  for  an  assault,  or 
an  assault  and  battery,  as  matter  of  justifica- 
tion, to  be  determined  by  the  jury.  When 
does  the  statute  contemplate  that  such  words 
must  have  been  used,  in  order  for  them  to  be 
introduced  tn  evidence  as  matter  of  justifica- 
tion? Only  two  possible  constructions  can  be 
placed  upon  it--either  that  it  means  words 
used  at  the  time  of  the  assault,  or  assault  and 
battery,  or  else  words  used  at  any  time  what- 
soever, though  it  may  have  been  years  before. 
There  are  no  words  in  the  section  of  the  Code 
from  which  a  construction  fixing  a  time  be- 
tween these  two  limits  could  be  derived.  The 
court  cannot  say  that  words  used  a  day  or  a 
week  or  a  month  before  the  transaction  may 
be  proved,  and  amount  to  a  justification  \n 
the  determination  of  the  jury;  but  words  used 
5  years,  10  years,  or  20  years  before  will  not 
do  so.  In  Alabama  a  somewhat  similar 
statute  has  been  passed,  but  it  authorizes 
proof  of  words  used  at  the  time  of  the  bat- 
tery or  reasonably  near  thereto.  There  are 
no  such  words  in  our  statute.  If  the  con- 
struction Is  adopted  that  the  word  "used" 
by  the  person  assaulted  or  beaten  means 
used  at  the  time  of  the  assault  or  battery, 
it  gives  to  opprobrious  or  abusive  words  at 
the  time  of  the  transaction  a  status  as  a  part 
of  such  transaction,  leaving  their  elfect  as 
to  justification  to  be  determined  by  the  jury. 
If  the  other  construction  is  adopted,  it  means 
that  the  Legislature  intended  to  confer  upon 
the  jury  the  right  to  declare  a  battery  jus- 
tified for  any  such  words  used  at  any  in- 
definite time  in  the  past  The  language  of 
the  section  quoted  seems  also  to  be  more  ap- 
plicable to  spoken  words  than  to  published 
libel. 

Again,  the  general  theory  of  the  criminal 
law  which  justifies  the  use  of  force  upon  the 
person  of  another  is  for  protective  purposes, 
not  for  revenge,  or  to  allow  an  individual  to 
take  into  his  own  hands  the  punishment  of 
past  wrongs.  The  construction  which  is 
placed  upon  the  statute  under  consideration 
puts  it  in  harmony  with  this  general  princi- 
ple of  criminal  law,  except  that  it  recognizes 
that  passion  may  be  inflamed  by  opprobrious 
or  abusive  words  used  in  the  presence  of 
another  to  such  a  degree  that  the  Jury  may 


fairly  treat  them  as  in  the  nature  of  ver- 
bal acts,  or  as  the  equivalent  of  an  assault  by 
the  person  using  them  upon  the  other  party, 
justifying  a  use  of  force  by  the  latter  not 
dlsproportioned  to  the  circumstances  of  the 
case.  To  place  upon  the  words  of  the  stat- 
ute the  other  construction  mentioned  would 
be  to  attribute  to  the  Legislature  the  inten- 
tion of  allowing  each  individual  to  avenge 
or  punish  past  wrongs  done  to  him  by  the 
use  of  opprobrious  or  abusive  words,  how- 
ever long  after  they  were  uttered,  leaving 
the  jury  to  say  whether  he  was  authorized 
to  inflict  such  punishment  We  recognize  the 
sense  of  anger,  of  wrong,  even  of  outrage, 
which  may  arise  from  opprobrious  and  abu- 
sive words,  or  from  libelous  publications. 
But  we  do  not  think  that  the  Legislature  in- 
tended to  authorize  each  individual  to  punish 
one  guilty  of  a  past  wrong  so  inflicted,  and 
yet  prohibit  him  from  executing  punishment 
or  vengeance  for  wrongs  which  may  be 
of  even  a  graver  character.  All  the  Justices 
concur,  except  FISH,  0.'J.,  disqualified. 

ATKINSON  and  HILL,  JJ.,  concur  special- 
ly, because  they  are  bound  by  the  former  de- 
cisions, which  cannot  be  overruled,  as  the 
necessary  number  of  Justices  do  not  concur 
in  so  doing,  though,  as  an  original  proposi- 
tion, they  might  hold  otherwise. 
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PARDEE  et  aL  T.  CAMDEN  LUMBER  CO. 

et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  5,  1911.) 

(8yllahu8  ly  the  Court,) 

1.  Injunction  (|  52*)— Injubt  to  Gbowino 
TiMBEB— Adequate  Remedy  at  Law. 

As  growing  timber  is  part  and  parcel  of 
the  land  on  which  it  stands,  wrongful  destruc- 
tion thereof  is  an  injury  to  the  land  itself,  not 
adequately  remediable  by  an  action  at  law. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  f  105;    Dec.  Dig.  f  52.*] 

2.  Injunction  (|  52*)— Pbotbctiow  of  Own- 
EB  OF  Standing  Timbeb. 

An  owner  of  land  with  standing  timber 
thereon  has  a  legal  right,  not  sustained  by  le- 
gal remedies,  to  keep  the  timber  in  its  natural 
state  until  such  time  as  he  may  see  fit  to  alter 
its  character  and  incidents  by  severance, 
wherefore  equity,  upon  a  proper  application 
therefor,  will  interpose  its  remedies  for  pro- 
tection thereof. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  $  105;    Dec.  Dig.  §  52.*] 

3.  Injunction    (§  52* )— Cutting   Standing 
Timbeb— Pleading, 

To  obtain  an  injunction  to  prevent  such  a 
trespass,  it  is  not  necessary  to  allege  |Jie  in- 
solvency of  the  trespasser  nor  any  other  cir- 
cumstance rendering  an  action  at  law  futile  or 
unavailing  as  a  remedy  for  the  injury. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  I  105;    Dec.  Dig.  »  52.*] 

4.  Injunction  (§  38*)--Cutting  Timbeb. 

When  the  title  to  land  is  in  dispute,  and 
an  action  of  ejectment  has  been,  or  is  about 
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to  be,  instituted  by  the  claimant  out  of  pos- 
session, he  may  enjoin  the  other  from  cutting 
timber  on  the  land  pending  the  determination 
of  the  question  of  title  in  the  law  court. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §S  86-90;    Dec.  Dig.  §  38.*] 

5.  Injunction  (|  163*)— Dissolution. 

In  such  case  a  verdict  for  the  defendant 
in  the  law  action,  not  carried  into  judgment, 
does  not  justify  dissolution  of  the  injunction. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec  Dig.  §  163.*] 

6.  Conflicting  Decisions. 

In  so  far  as  they  conflict  with  the  princi- 
ples here  declared,  the  following  decisions  and 
others  of  their  class  are  disapproved  and  over- 
ruled: Marcum  v.  Marcum,  57  W.  Va.  285,  50 
S.  E.  246;  Curtin  v.  Stout,  57  W.  Va.  271,  50 
S.  E.  810;  Stephenson  v.  Burdett,  56  W.  Va. 
110,  48  S.  E.  §46,  10  L.  R.  A.  (N.  SJ  748; 
Bums  V.  Meams,  44  W.  Va.  744,  30  S.  E.  112; 
Cresap  v.  Kemble,  26  W.  Va.  603;  Schoonover 
V.  Bright,  24  W.  Va.  698;  Cox  v.  Douglass, 
20  W.  Va,  176;  Western  M.  &  M.  Co.  v.  Cal- 
len  Coal  Co«  10  W.  Va.  250;  McMillan  v.  Fer- 
rell,  7  W.   Va.  223. 

Appeal  from  Circuit  Court.  Webster  County. 

Bill  by  Barton  Pardee  and  others  against 
the  Camden  Lumber  Company  and  others. 
Decree  for  defendants,  and  plaintiffs  ap- 
peal.   Reversed  and  remanded. 

Haymond  &  Fox  and  Morton  &  Wooddell, 
for  appellants.  W.  S.  Wysong,  Linn  &  Byrne, 
and  B.  P.  Hall,  for  appellees. 

POFFBNBARGER,  J.  This  appeal  from 
an  order  dissolving  an  injunction  awarded 
to  prevent  the  cutting  of  timber  on  a  tract 
of  land,  the  title  to  which  is  in  dispute,  pend- 
ing an  action  of  ejectment  to  determine  the 
title,  would  necessarily  and  inevitably  fail 
under  a  rule  or  principle  often  declared  by 
this  court,  if  we  should  adhere  to  it  Un- 
less the  trespass  itself  constitutes  irrep- 
arable injury,  none  is  shown,  for  there  is  no 
allegation  of  insolvency  of  the  trespasser 
nor  of  any  other  circumstance  precluding  re- 
covery of  such  compensation  in  money  as 
the  law  gives  for  the  injury  done  and  threat- 
ened by  an  action. 

[1]  In  1874,  in  the  case  of  McMillan  y. 
Perrell,  7  W.  Va.  223,  this  court  prescribed, 
as  being  essential  and  indispensable  to  a 
bOI  to  prevent  the  cutting  of  timber,  aver- 
ments of  good  title  in  the  plaintiff,  trespass 
by  the  defendant,  and  the  insolvency  of  the 
latter  or  some  other  circumstance,  render- 
ing an  action  for  damages  futile  or  unavail- 
ing, and  that  doctrine  has  been  uniformly 
maintained  ever  since.  Curtin  v.  Stout,  57 
W.  Va.  271,  50  S.  E.  810;  Marcum  v.  Marcum, 
57  W.  Va.  285,  50  S.  E.  246;  Stephenson  v. 
Burdett,  56  W.  Va.  110, 48  S.  B.  846,  10  L.  R. 
A.  (N.  S.)  748;  Bums  v.  Meams,  44  W.  Va.  744, 
30  S.  B.  112;  Cresap  v.  Kemble,  26  W.  Va.  603; 
Schoonover  v.  Bright,  24  W.  Va.  698.  How- 
ever, this  rule  seems  not  to  have  commanded 
uniform  approval  by  the  public,  nor  by  the 
members  of  the  legal  profession,  and  in  later 


years,  under  conditions  neatly  enhancing  the 
value  of  timber  and  altering,  to  a  consider- 
able extent,  the  method  of  handling  it,  the 
dissatisfaction  has  grown  in  extent  and  in- 
tensified in  degree.  Out  of  the  great  dis- 
favor into  which  the  rule  has  thus  fallen, 
an  insistent  demand  for  its  abolition  has 
brought  forth  earnest,  able,  and  laborious 
Inquiry  as  to  the  soundness  of  the  reason- 
ing upon  which  it  was  established,  result- 
ing in  Increased  dissatisfaction,  which  has 
extended  even  to  members  of  this  court,  as 
will  appear  from  official  expressions  of  per- 
sonal disapproval  of  the  doctrine  or  princi- 
ple of  the  line  of  decisions  just  mentioned. 

Under  these  circumstances,  we  feel  it  our 
duty  to  re-examine  the  proposition  and  thor- 
oughly test  its  soundness  by  the  applica- 
tion of  legal  and  equitable  principles.  The 
chief  restraint  or  limitation  upon  the  over- 
ruling of  decisions  is  the  inexpediency  and 
injustice  of  disturbing  property  rights. '  Hence 
it  has  been  said  that  a  line  of  decisions 
enunciating  a  principle  which  has  become  a 
rule  of  property,  or  under  which  property 
rights  have  vested  by  reason  of  its  observ- 
ance and  adoption  in  contracts,  will  not  be 
overruled.  Here  there  is  no  such  limitation. 
To  abolish  the  mle  or  principle  under  con- 
sideration neither  destroys  nor  impairs  any 
property  right  or  incident  On  the  contrary, 
the  abolition  thereof  will  conserve  and  pro- 
tect such  rights  and  incidents,  for  no  man 
can  be  said  to  have  a  property  right  in  that 
which  amounts  to  a  trespass  against  his 
neighbor  or  a  stranger.  The  effect  will  be 
to  give  the  admitted  and  acknowledged  prop- 
erty owner  a  more  complete  remedy  for  the 
vindication  of  his  property  rights.  We  re- 
gard the  rule  as  one  pertaining  to  remedy 
only  as  regards  the  trespasser  who  is  the 
sole  beneficiary  thereof.  Hence,  if  the  ap- 
plication of  the  test  above  mentioned  shall 
disclose  its  unsoundness,  we  shall  feel  en- 
tirely free  to  abrogate  it.  Having  created  or 
ordained  it,  this  court  may  consistently  dis- 
card it,  without  injury  to  any  person  and  to 
the  great  relief  of  property  owners. 

Supposed  ad^uacy  of  the  legal  remedy  for 
the  cutting  of  timber,  regarded  as  a  mere 
trespass  upon  land,  constitutes  the  basis  of 
the  rule.  If  the  legal  remedy  is  not  ade- 
quate, the  whole  doctrine  necessarily '  fails. 
Whether  it  is  must  be  determined  by  ref- 
erence to  the*  general  policy  of  the  law  as 
disclosed  by  its  application  In  analogous  and 
related  cases.  In  other  words,  we  must  see 
to  what  extent  the  remedies  afforded  by 
courts  of  law  and  equity  protect  and  vin- 
dicate the  right  of  an  owner  of  property  to 
keep  it  in  such  condition  as  he  desires,  if 
we  find  the  general  object  to  be  the  main< 
tenance  of  this  right,  respecting  all  other 
kinds  of  property,  we  must  necessarily  say 
it  ought  to  extend  to  the  right  of  an  owner 
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of  timber  to  allow  It  to  stand  upon  Ills  land 
in  its  natural  state  as  long  as  he  desires  It 
to  do  so.  Timber  cut  down  and  converted 
into  mere  logs  and  lumber  is  plainly  not  the 
same  thing  as  standing  timber.  It  is  equally 
manifest  that  the  legal  remedies  are  wholly 
inadequate  to  reconvert  logs  and  lumber  in- 
to live,  standing,  growing  trees.  Our  rule 
permits  a  mere  trespasser  to  utterly  destroy 
the  forest  of  his  neighbor,  provided  he  is 
solvent  and  able  to  respond  in  damages  to 
the  extent  of  the  value  thereof.  It  can 
neither  restore  the  forest,  nor  prevent  its 
destruction.  It  allows  the  property  to  be 
wholly  altered  in  nature  and  character,  or 
converts  it  into-  a  mere  claim  for  damages. 
After  the  timber  has  been  cut,  the  owner 
may  recover  possession  thereof  by  an  action 
of  detinue,  or,  waiving  that,  may  recover  its 
value,  but  this  does  not  in  either  case  re- 
store the  property  to  its  former  state,  nor  re- 
place it  by  the  return  of  an  equivalent  The 
general  pidnclples  of  English  and  American 
Jurisprudence  forbid  such  a  result  They 
guarantee  to  the  owner  of  property  the 
right,  not  only  to  possession  thereof  and  do- 
minion over  it  but  also  its  immunity  from  in- 
jury, unless  it  be  of  such  character  that  it 
may  be  substantially  replaced.  On  the  the- 
ory of  adequacy  of  the  legal  remedy  an  in- 
junction to  prevent  the  sale  or  destruction 
of  certain  kinds  of  personal  property  will  be 
refused,  but  the  principles  upon  which  this 
conclusion  stand  cannot  be  extended  to  all 
forms  of  property  either  real  or  personal, 
and  the  courts  do  not  attempt  so  to  extend 
it  Compensation  in  damages  is  adequate  in 
all  those  instances  in  which  the  property  is 
Injured  or  destroyed  may  be  substantially 
replaced  with  the  money  recovered  as  its 
value.  For  instance,  the  world  is  full  of 
horses,  cattle,  sheep,  hogs^  lumber,  and  many 
other  articles.  Ordinarily,  one  of  these  may 
be  replaced  by  another  just  as  good.  This 
principle  is  applied  in  a  proceeding  for  spe- 
cific performance  of  contracts  for  the  sale 
of  corporate  stocks.  If  the  stock  belongs  to 
a  class  found  generally  in  the  market  for 
sale,  equity  refuses  specific  performance  of 
the  contract  because  other  stock  of  the  same 
kind  can  be  purchased  with  the  money  re- 
covered as  damages.  If,  on  the  other  hand, 
the  stock  is  limited  and  unobtainable  in  the 
market  specific  performance  will  be  en- 
forced. Similarly,  as  no  two  pieces  of  land 
can  be  regarded  as  equivalent  in  value  and 
character  in  all  respects,  equity  will  always 
enforce  specific  performance  of  a  valid  con- 
tract for  the  sale  thereof.  If  personal  prop- 
erty possesses  a  value  peculiar  to  its  owner, 
ot,  as  it  is  generally  expressed,  has  a  pretl- 
um  afiTectlonls,  equity  will  vindicate  and  up- 
hold the  right  to  the  possession  thereof  and 
immunity  from  injury  by  the  exercise  of  its 
extraordinary  powers.  We  observe,  also, 
that  the  law  gives  a  remedy  for  the  posses- 
sion of  personal  property,  however  trivial 


its  value  or  character  may  be.  It  does  not 
limit  the  owner  to  a  claim  for  damages,  un- 
less the  property  has  gone  beyond  the  reach 
of  Its  process.  As  equity  follows  the  law, 
and,  as  far  as  possible,  supplies  omissions 
therein,  so  far  as  may  be  necessary  to  the 
effectuation  of  substantial  justice,  it  vindi- 
cates the  right  of  an  owner  to  enjoy  his 
property  without  injury  or  molestation  by 
the  exercise  of  its  preventive  powers;  but 
harmonizing  with  the  great  divine  rule  of 
help  to  those  who  help  themselves,  equity 
goes  no  further  than  is  necessary.  There- 
fore, If  a  man  threatens  to  take  away  or 
kill  his  neighbor's  horse,  a  court  of  equity 
will  not  interfere  by  injunction,  because  the 
owner  may  recover  the  value  of  that  horse 
and  buy  another  In  the  general  market  of 
substantially  the  same  kind  or  value.  For 
the  same  reason,  it  refuses  to  enforce  specific 
performance  of  a  contract  of  sale  of  a  horse. 
But,  if  a  man  is  about  to  destroy  his  neigh- 
bor's heirlooms,  things  having  a  peculiar  val- 
ue and  insusceptible  of  replacement  by  pur- 
chase in  the  market  the  legal  remedy  is  not 
adequate,  and  a  court  of  equity  will,  there- 
fore, protect  the  possession  and  title  of  the 
owner  by  the  exercise  of  its  extraordinary 
powers.  Again,  the  owner  of  a  fund  misap- 
propriated or  diverted  by  a  trustee  or  other 
custodian  thereof,  or  the  owner  of  a  fund 
representing  the  proceeds  of  property  wrong- 
fully taken  from  him,  may  in  equity  follow 
that  fund  up  and  charge  the  amount  thereof 
upon  property  into  which  it  has  been  in- 
vested, even  though  he  has  a  right  of  action 
at  law  against  the  trustee,  custodian  or 
wrongdoer.  So  a  creditor,  having  a  lien  up- 
on a  particular  fund  or  particular  property 
for  his  debt  may  charge  that  fund  In  equity, 
and  will  not  be  turned  away  merely  because 
he  has  a  right  of  action  in  a  court  of  law 
against  the  debtor.  In  all  these  cases,  the 
remedy  by  law  is  inadequate,  because  It  does 
not  enforce  the  right  of  the  injured  party 
to  the  full  extent  thereof.  Such  being  the 
general  policy  of  the  law,  do  we  not  violate 
it  by  denying  tQ  the  owner  of  standing  tim- 
ber his  clear  and  indisputable  legal  right  to 
have  it  remain  upon  his  land  until  such  time 
as  he  shall  see  fit  to  convert  it  Into  a  differ- 
ent kind  of  property?  Moreover,  standing 
timber  is  everywhere  regarded  as  part  of  the 
real  estate  upon  which  it  grows.  The  cutting 
thereof  converts  it  into  personal  property, 
and  wholly  changes  its  legal  nature  and  in- 
cidents. Being  a  part  of  the  land  Itself,  it 
has  no  legal  equivalent  in  nature  or  value, 
for  no  two  pieces  of  land  are  alike  in  all 
respects,  nor  is  a  piece  of  land,  stripped  of 
its  timber,  with  a  right  of  action  for  the 
felled  timber  or  for  damages,  the  equivalent 
of  the  same  land  with  the  timber  on  it 
Courts  universally  hold  that  all  contracts  re- 
lating to  real  estate  are  subjects  of  equitable 
cognizance,  because  they  relate  to  real  estate. 
A  distinction  la  made  between  contractual 
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lights  respecting  real  estate  and  liability 
growing  ont  of  trespasses  thereon.  Becanse 
of  the  relation  of  landlord  and  tenant,  a 
court  of  equity  will  always  prevent  snch 
misuse  of  the  property  by  the  tenant  as 
amounts  to  waste  and  Injury  to  the  freehold. 
Nevertheless,  this  court  and  others  have  de- 
nied the  same  sort  of  relief  In  cases  of  like 
injury  by  trespassers.  The  wrong  done  by 
a  tenant  and  that  done  by  a  stranger  being 
of  the  same  character  and  of  equal  gravity, 
courts  of  equity  grant  relief  in  the  one  case, 
and  deny  it  in  the  other,  upon  the  theory 
of  adequacy  of  the  legal  remedy  In  the  one 
and  inadequacy  thereof  in  the  other.  This 
difference  rests,  to  some  extent,. upon  rea- 
son and  legal  principle.  A  landlord  cannot 
sue  his  tenant  in  ejectment  or  unlawful  de- 
tainer, and  recover  possession  while  the  term 
lasts.  In  the  case  of  a  stranger  he  may  sue 
at  any  time.  It  does  not  follow,  however, 
that  the  legsl  remedy  against  the  stranger 
is  adequate.  The  argument  amounts  only 
to  this:  That  there  is  a  legal  remedy  in  the 
one  case,  and  none  in  the  other.  It  does  not 
extend  to  the  question  of  adequacy  of  the 
remedy  in  the  case  in  which  there  is  one  ;for 
the  reasons  we  have  stated.  Of  course,  the 
legal  remedy  is  adequate,  if  the  trespass 
amounts  to  nothing  more  than  the  trampling 
of  the  grass  or  throwing  down  of  the  fences, 
acts  in  no  way  affecting  the  substance  of 
the  estate,  but  the  adequacy  of  the  remedy 
in  such  cases  does  not  argue  efficacy  in  those 
cases  in  which  imrt  of  the  real  estate  is  ac- 
tually severed  and  carried  away,  to  the  in- 
jury and  detriment  of  the  inheritance.  In 
Whitehouse  v.  Jones,  60  W.  Va.  680,  690,  55 
8.  B.  730,  734  (12  L.  R.  A.  [N.  S.]  4^),  Judge 
Brannon  condemned  the  rule  now  under  con- 
sideration in  the  following  terms:  ''It  seems 
to  me  that  this  doctrine  is  now,  always  has 
been«  unsound.  Timber  is  of  such  inesti- 
mable value  for  building  and  repairing  hous- 
es and  fences,  for  fuel,  and  other  purposes. 
It  takes  half  a  century  or  more  to  regrow 
it  when  once  removed.  A  trespasser,  without 
title,  cuts  it  to-day,  to-morrow,  and  on. 
Must  yon  sue  him  in  suit  after  suit  for  each 
day's  or  week's  depredation?  Or  will  you 
wait  until  he  gets  through,  fhen  have  a  long 
lawsuit?  The  timber  is  gone  forever.  The 
party  has  become  insolvent  The  remedy  is 
not  full  and  adequate." 

Upon  the  principles  and  considerations 
here  stated,  we  are  of  the  opinion  that  the 
adoption  of  this  rule  was  a  deviation  from 
fundamental  principles  of  our  jurisprudence. 
It  is  no  doubt  attributable  to  a  lack  of  ap- 
preciation of  the  true  character  of  timber, 
due  to  its  former  abundance  and  compara- 
tive worthlessness.  In  early  days  it  was  re- 
garded as  an  Incumbrance  and  burden  upon 
lands.  Having  nothing  but  forests,  the  chief 
object  or  purpose  of  landowners  everywhere 
was  to  get  rid  of  the  forests,  and  prepare 
their  lands  for  agriculture.  There  was  an 
abundance  of  timber,  and  no  market  for  It. 


The  soil  was  untillable  because  of  the  tin- 
ber.  Hence  it  was  a  common  practice  for 
owners  to  cut  down  the  finest  of  timber, 
faultless  oak,  poplar,  pine,  walnut,  and  hick- 
ory, and  bum  It  upon  the  premises  in  log 
heaps,  upon  the  theory  of  a  disposition  of 
an  incumbrance  and  obstacle  to  the  growth 
and  development  of  agriculture  as  a  pursuit 
Anybody  who  desired  to  cut  a  tree  on  his 
neighbor's  land  in  the  pursuit  of  wild  ani- 
mals or  the  search  for  deposits  of  honey  had 
a  tadt  permission  to  do  so.  Forest  fires 
were  not  regarded  as  evils,  unless  they  hap- 
pened to  destroy  fences,  buildings,  or  other 
improvements  or  agricultural  Implements  or 
products.  Timber  was  not  regarded  as  any- 
thing more  than  an  ordinary  commercial  ar- 
ticle, and  almost  worthless  because  of  its 
abundance.  The  prevalence  of  this  estimate 
of  its  character  was  naturally  calculated 
subtly  to  influence  the  minds  of  the  judi- 
ciary, for  the  judges  were  men  then,  as  they 
now  are  and  always  have  been,  mingling 
with  the  populace,  and  insensibly  and  un- 
consciously absorbing,  to  a  greater  or  less 
extent,  the  prevailing  sentiment  of  the  peo- 
ple. The  error,  thus  bom,  has  been  revealed 
by  the  great  change  of  conditions.  Timber 
having  become  scarce  and  of  great  value, 
the  layman,  lawyer,  and  Judge  has  in  recent 
years  given  the  subject  more  careful,  criti- 
cal, and  profound  consideration,  with  the  re- 
sult that  the  error  is  practically  admitted 
everywhere. 

[2]  Violative  of  principle,  as  we  think,  the 
rule  is  also  ontrary  to  the  great  weight 
of  authority.  In  the  general  struggle  for  re- 
lief from  it,  courts  have  in  some  Instances 
based  distinctions  upon  the  relative  values 
of  the  timber  and  the  land,  saying  the  cut- 
ting of  timber,  constituting  the  chief  value 
of  the  land,  will  be  enjoined,  but  we  think  a 
clear  case  of  trespass  by  the  cutting  of  tim- 
ber should  always  be  enjoined.  In  one  saise 
a  small  quantity  of  timber  on  land  Is  more 
indispensable  to  its  enjoyment  than  a  large 
quantity.  As  to  the  weight  of  authority, 
see  5  Pom.  Eq.  Jur.  f  495;  22  Cyc.  832; 
High,  In  J.  §9  671-679.  Our  conclusion,  treat- 
ing growing  timber  as  part  of  the  real  es- 
tate and  placing  It  on  the  basis  of  minerals, 
applies  the  law  enunciated  in  Freer  v.  Da- 
vis, 52  W.  Va.  1,  43  S.  B.  164,  69  L.  R.  A.  556, 
94  Am.  St  Rep.  895,  allowing  an  Injunction 
to  prevent  Irreparable  injury  pending  the  de- 
termination of  a  dispute  as  to  title  by  an 
action  at  law.  This  suit  for  an  injunction 
was  ancillary  to  an  action  of  ejectment  pend- 
ing between  the  parties  for  that  purpose. 

[4]  On  the  motion  to  dissolve  the  injunc- 
tion,' a  verdict  in  favor  of  the  defendants  In 
the  action  of  ejectment  was  read,  and  it  is 
here  Invoked  in  justification  of  the  decree 
appealed  from.  In  our  opinion  it  has  not 
such  force  and  effect 

[5]  The  order  recording  it  is  interlocuto- 
ry. Though  the  verdict  constitutes  a  basis 
for  Judgment,  it  is  not  a  Judgment    Besides, 
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it  may  be  set  aside,  and  thus  wholly  fftil. 
It  1b  said  a  motion  to  set  this  verdict  aside 
was  pending,  but  that,  as  it  was  not  incor- 
porated in  this  record,  it  cannot  be  consid- 
ered. Deeming  nothing  short  of  a  judgment 
conclusive  of  the  question  of  title,  we  refrain 
from  discussion  of  the  question  of  practice. 
We  know,  as  matter  of  law,  the  verdict 
alone  Is  not  a  final  adjudication,  and  are  not 
at  liberty  to  forecast  the  final  action  of  the 
trial  court.  Presumptively  the  verdict  is 
right,  but,  to  be  efi'ectlve  as  a  matter  of  ad- 
judication, it  must  be  carried  into  judgment. 
For  the  reasons  here  stated,  the  decree 
complained  of  will  be  reversed,  the  injunc- 
tion reinstated,  and  the  cause  remanded. 

BRANNON,  J.  This  note  does  not  evince 
any  dissatisfaction  with  the  opinion  prepared 
by  Judge  POFFENBARGER.  I  write  it  on- 
ly to  give  a  short  personal  reason  why  I 
agree  to  overrule  many  decisions  denying 
equity  jurisdiction  by  injunction  against  cut- 
ting timber,  in  addition  to  those  given  by 
Judge  POFFENBABGEB.  I  am  averse  to 
overrule  decisions;  but  the  rule  of  those  de- 
cisions is  so  bad  that  it  ought  not  to  stand. 
I  expressed  my  dissatisfaction  with  the  rule 
denying  Injunction  on  page  690  of  60  W.  Va. 
55  S.  E.  730,  12  L.  B.  A.  (N.  S.)  49,  in  case 
of  Whltehouse  v.  Jones.  I  write  this  note 
to  say  that  a  strong  rule  or  argument  to 
justify  a  court  in  oTerrullng  an  erroneous 
decision  is  this:  That,  when  the  continued 
operation  of  the  erroneous  decision  will  do 
more  harm  than  would  Its  overruling,  it 
should  be  overruled.  I' referred  to  this  rule 
in  my  opinion  in  Weston  v.  Balston,  48  W. 
Va.  180,  36  S.  E.  446.  I  find  the  case  of  Cal- 
houn Co.  V.  Ajax  Co.,  27  Colo.  1,  59  Pac.  607, 
50  U  B.  A.  209,  83  Am.  St.  Rep.  17,  laying 
down  that  position.  It  holds:  "A  wrong  de- 
cision should  not  be  followed  unless  it  has 
been  a  rule  of  action  so  long,  and  relied  up- 
on to  such  an  extent,  that  greater  injustice 
and  Injury  will  result  from  a  reversal, 
though  wrong,  than  to  observe  and  follow 
it."  The  erroneous  decisions  overruled  in 
this  case  have  been  running  on  doing  mis- 
chief all  the  time.  Overruliug  them  will 
avoid  that  mischief  and  do  no  harm,  espe- 
cially as  It  only  relates  to  remedy. 

(70  W.  Va.  88) 

PITTSBURG  HTDBO-ELECTBIO  CO.  v. 

LISTON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  5, 1911.) 

(8yllabu9  by  the  Court  J 

1.  Eminent  Domain  ({  35*)— Oondbmnation 
FOB  EjLEctbio  Companies— Public  Use. 
The  Legislature  may  authorize  the  taking  of 
private  proper tpr  for  public  use,  upon  making 
provision  for  just  compensation  therefor,  by 
electric  power,  heat,  light,  and  traction  com- 
panies.    Clause   6  of  diapter   13,    Acts    r£3x. 


Sess.}  1907  (Code  Supp.  1909,  c.  42,  {  2.  d.  6), 
amending  and  re-enacting  section  2,  cl.  6,  c. 
42,  Code  1899  (Code  1906,  c  42,  i  2,  d.  6),  is 
not  an  unwarranted  exercise  by  the  Legislatuze 
of  the  powier  of  eminent  domain. 

[Ed.  Note. — ^E\)r  other  cases,  see  E^minent  Do- 
main, Cent.  Dig.  f  80 ;   Dec  Dig.  §  85.*] 

2.  E^minent  Domain  (5  67*)  — Public  Pur- 
pose—Expediency. 

WHiether  it  is  expedient,  appropriate,  or 
necessary  to  provide  for  a  public  seryice  of  a 
particular  kind  or  character  is  a  legislative, 
not  a  judicial,  question. 

[Ed.  Note.— For  other  cases,  see  E}minent  Do- 
main,  Cent.  Dig.  SS  165-167 ;  Dec.  Dig.  §  67.*] 

3.  Eminent  Domain  (S  67*)— Jubisdiction— 
Public  Use. 

Courts  are  limited  in  their  inquiry  to  the 
question  whether  the  particular  service  pro* 
vided  for  la  a  public  service. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §§  165-167 ;  Dec.  Dig.  (  67.*] 

4.  Eminent    Domain    (|    lO*)— Exehcise    of 
Right— Agencies. 

The  Legislature  may  select  the  agencies 
through  which  it  will  exercise  the  right  of  em- 
inent domain,  including  foreign  corporations. 

[Ed.  Note.— For  other  cases,  see  £}minent  Do- 
main, Cent.  Dig.  |S  35-48;   Dec.  Dig.  §  lO.^l 

5.  Eminent  Domain  (5  10*)— Fobeion  Elbc- 
tbic  Poweb  Companies. 

Section  30,  c.  54,  Code  1906,  confers  upon 
foreign  electric  power,  light,  heat,  and  traction 
companies  that  have  complied  with  the  condi- 
tions of  law  entitling  them  to  do  business  in 
this  state,  and  that  propose  to  serve  the  pub- 
lic, equal  right  of  eminent  domain  with  like 
domestic  companies,  and  subjects  them  to  the 
same    regulations,    restrictions,    and    liabilities. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec  Dig.  §  10.*] 

(Additional  8yllalu9  hy  Editorial  Staff.) 

6.  Eminent  Domain  (§  1*)— 'Definition. 

**Eminent  domain"  is  the  right  or  power  of 
a  sovereign  state  to  appropriate  private  prop- 
erty to  particular  use,  for  the  purpose  of  pro- 
moting the  general  welfare.  It  is  an  inherent, 
inalienable,  sovereign  right,  and  lies  dormant 
in  the  state  until  the  Legislature  sees  fit  to  ex- 
ercise it,  either  directly,  or  by  investing  some 
corporation,  or  individual,  with  the  power  to 
exercise  it. 

[Ed.  Note.— For  other  cases,  see  E2minent  Do- 
main, Cent.  Dig.  §§  1,  2 ;   Dec  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2362-2366 ;   voL  8,  p.  7649.] 

Error  to  Circuit  Court,  Preston  County. 

Action  by  the  Pittsburg  Hydro-Electric 
Company  against  Elizabeth  Liston.  Judg- 
ment for  plaintlfC,  and  defendant  brings  er^ 
ror.    Affirmed. 

J.  R.  Trotter,  for  plaintiff  in  error.  P. 
J.  Crogan  and  A.  Bliss  McCrum,  for  defend- 
ant in  error. 

WILUAMS,  P.  Elizabeth  Liston  has  ob- 
tained a  writ  of  error  to  an  order  of  the  cir- 
cuit court  of  Preston  county,  made  in  a  con- 
demnation proceeding  against  her  by  the 
Pittsburg  Hydro-Electric  Company,  invest- 
ing said  company  with  title  to  15.45  acres  of 
her  land  at  the  fork  of  Cheat  river  and  Big. 
Sandy  creek  in  Preston  county,  W.  Va..  upon 


•For  other  easts  see  same  topic  and  section  NUIIBBR  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexoe 
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payment  to  her,  by  it,  of  the  sum  of  $500, 
ascertained  by  commissioners  appointed  jn 
the  manner  provided  by  law  to  be  a  Just 
compensation  therefor. 

[1]  Condemnation  proceedings  were  insti- 
tuted by  virtue  of  chapter  13,  Acts  [Ex. 
Sess.]  1907,  amending  and  re-enacting  sec- 
tion 2  of  chapter  42,  Code  1899.  That  por- 
tion of  the  act  applicable  to  this  case  is 
as  follows,  viz.:  "Sec.  2.  The  public  uses 
for  which  private  property  may  be  taken  or 
damaged,  are  as  follows:  •  •  •  Sixth. 
For  telegraph  and  telephone  companies  and 
electric  power,  heat,  light  and  traction  com- 
panies, when  for  public  use.  That  tele- 
phone and  electric  light,  heat,  traction  and 
power  companies  desiring  to  extend  their 
lines  In  this  state  may  place  poles  and  wires 
along  any  county  road,  by  and  with  the  con- 
sent of  the  county  court  through  which  such 
lines  may  pass;  provided,  that  all  such  poles 
and  wires  shall  be  placed  and  erected  so  as 
not  in  any  way  to  interfere  with  the  public 
tise  of  such  road  or  with  any  fruit  or  shade 
trees  or  with  any  private  property;  and 
provided,  further,  that  when  any  such  com- 
pany desires  to  erect  its  poles  along  any 
street  of  any  incorporated  city,  town  or  vil- 
lage, the  consent  of  the  council  of  such 
city,  town  or  village  shall  first  be  obtained. 
Provided,  that  any  power  company  using  or 
occupying  any  highway  under  this  act,  shall 
furnish  to  any  person,  company  or  corpora- 
tion, along,  upon  or  near  Its  line  or  lines  de- 
siring the  same,  every  kind  of  service  at 
the  minimum  charge  for  like  services  charg- 
ed to  any  other  person,  company  or  corpo- 
ration for  like  service,  and  upon  the  same 
terms,  if  amount  of  power  consumed  and 
conditions  and  expenses  to  such  power  com- 
pany be  the  same;  should  at  any  time  the 
power  generated  by  any  power  company  be 
insufficient  to  furnish  all  persons,  companies 
and  eorporationd  the  amount  of  power  de- 
sired, such  power  company  shall  first  serve 
municipal  corporations  having  contract 
therefor;  second,  persons,  companies  or  cor- 
porations engaged  in  manufacture  or  trans- 
portation; and  third,  individual  customers. 
Any  violation  of  any  provisions  of  this 
clause  shall  work  a  forfeiture  of  all  rights 
acquired  under  it." 

The  constitutionality  of  this  statute  is  as- 
sailed by  counsel  for  Mrs.  Llston,  on  the 
ground  that  it  authorizes  the  taking  of  pri- 
vate property  for  private  use,  which  is  In 
violation  of  the  spirit  of  the  Constitution. 
The  authorities  uniformly  hold  that  the  emi- 
nent domain  exists  only  for  the  public  wel- 
fare, and  that  private  property  cannot  be 
lawfully' taken  for  private  uses.  The  exer- 
cise of  the  sovereign  power  for  such  a  pur- 
pose would  be  an  usurpation  of  power  nev- 
er delegated  to  the  state  by  the  people,  an 
unwarranted  Invasion  of  the  rights  of  pri- 
vate property  which  has  always  been  a  right 
sacred  in  the  eyes  of  the  English  common 
<jiw,  and  still  held  sacred  by  the  laws  of 


all  the  states  of  the  Union.  An  owner  of 
property  can  only  be  comp^ed  to  surrender 
It  to  subserve  the  public  good,  and  even 
then  only  when  just  compensation  is  paid 
to  him,  or  secured  to  be  paid.  No  court,  so 
far  as  we  know,  has  ever  held  that  private 
property  can  be  taken  for  private  use.  And, 
on  the  contrary,  none  of  them  hold  that  a 
state  cannot  lawfully  take  private  property 
for  public  use. 

[61  Lewis,  in  his  excellent  work  on  Emi- 
nent Domain  (section  1),  defines  '^eminent 
domain"  to  be  "the  right  or  power  of  a 
sovereign  state  to  appropriate  private  prop- 
erty to  particular  use,  for  the  purpose  of 
promoting  the  general  welfara'*  It  is  an 
Inherent,  inalienable,  sovereign  right,  and 
lies  dormant  in  the  state  until  the  Legisla- 
ture sees  fit  to  exercise  It,  either  directly, 
or  by  investing  some  corporation,  or  individ- 
ual, with  the  power  to  exercise  it.  It  is 
interesting  to  note  the  various  purposes  for 
which  the  Legislatures  of  the  states  have 
successively  exercised  the  power  of  eminent 
domain,  as  discovery  and  invention  would 
bring  about  new  social  and  economic  condi- 
tions calling  for  its  exercise  in  relation  to 
some  matter  not  theretofore  thought  of.  In 
the  early  history  of  our  country  the  needs  of 
the  public  were  few,  and  the  eminent  do- 
main was  exercised  in  respect  to  a  very 
limited  number  of  subjects.  Orlstmills  and 
highways  were  about  the  first,  and  for  some 
time  the  only,  material  things  in  which  the 
public  had  a  common  use.  But  since  the 
advent  of  steam  and  electric  power,  many 
water  mills  which  once  fiourlshed,  served 
large  communities,  have  passed  Into  disuse. 
And  while  the  old  mill  acts  are  still  retain- 
ed as  part  of  the  law  of  this  state,  they  are 
seldom,  If  ever,  invoked  In  condemnation  pro- 
ceedings. At  first  public  roads,  turnpikes, 
canals,  and  navigable  streams  furnished  the 
only  means  for  travel  and  commerce;  but 
later  on,  when  steam  began  to  be  used  as  a 
motive  power,  the  eminent  domain  was  ap- 
plied in  the  promotion  of  railroad  develop- 
ment, as  another  means  of  serving  the  pub- 
lic. The  following  are  some  of  the  many 
subjects  which  tl}e  Legislatures  of  many  of 
the  states  have  deemed  of  sufficient  public 
utility  to  justlfif  the  taking  of  private  prop- 
erty, viz.:  Gristmills,  public  roads  and  turn- 
pikes, steam  and  street  railroads,  canals, 
pipe  lines  for  carrying  water,  oil,  and  gas, 
sewers  and  drains,  public  buildings  including 
schoolhouses,  mining  privileges,  irrigation  of 
arid  lands,  and  drainage  of  swamp  lands. 
And  the  courts  have  uniformly  held  that  the 
taking  of  private  property  for  such  purpos- 
es was  a  lawful  exercise  of  the  state's  pow- 
er. In  more  recent  years  the  discovery  of 
that  hidden,  magic  force  known  as  electric- 
ity, and  all  the  varied  uses  to  which  it  has 
been  applied  to  serve  the  wants  and  con- 
veniences of  mankind,  have  again  called 
forth  the  exercise,  by  the  state,  of  the  right 
of  eminent  domain,  for  a  purpose  not  there- 
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tofore  contemplated.  Until  the  discovery  of 
this  new  force,  and  the  invention  of  means 
by  which  it  could  be  transmitted,  controlled, 
and  applied,  so  as  to  give  light,  heat,  and 
power,  only  a  limited  use  could  be  made  of 
the  natural  waterfalls  which  abound  in  t^ls 
state.  It  is  not  practicable  to  transmit  wa- 
ter power  a  very  great  distance,  and,  in  or- 
der to  utilize  the  waterfalls  as  a  direct 
motive  power  at  all,  mills  and  factories 
would  have  to  be  erected  near  by,  and  very 
many  of  such  waterfalls  are  found  in  sec- 
tions remote  from  railroads.  But  these  wa- 
terfalls, however  remote  from  railroad  de- 
velopment, may  be  utilized  to  develop  elec- 
tricity, and  electricity  possesses  the  quality 
of  being  separated  and  transmitted  by  means 
of  wire  over  hill  and  valley  for  a  long  dis- 
tance, without  a  very  great  diminution  of 
its  force.  By  this  means  water  power  can 
be  converted  Into  electric  power,  and  trans- 
mitted over  a  wide  area,  and  be  made  to 
serve  the  uses  of  a  greater  number  of  peo- 
ple than  any  other  physical  force  yet  dis- 
covered. Moreover,  electricity  possesses  the 
combined  qualities  of  heat,  light,  and  pow- 
er, and  is  therefore  capable  of  supplying 
more  of  man's  wants  and  needs  than  any 
other  natural  force  now  known.  For  some, 
or  all,  of  these  different  purposes,  it  is  now 
in  almost  universal  use  in  every  civilized 
country  on  the  globe.  But  electricity  is  not 
self-generating;  some  other  force  or  power 
is  necessary  to  produce  it  Either  steam  or 
water  power  must  be  employed  in  the  first 
instance  before  this  subtle  and  indescriba- 
ble force,  known  as  electricity.  Is  developed. 
And  the  Legislature,  realizing  that  the  nu- 
merous natural  waterfalls  in  the  state  could 
be  made  to  serve  the  public  through  the 
means  of  "electric  power,  heat, ,  light,  and 
traction  companies,"  Invested  them  wiUi  the 
right  of  eminent  domain.  They  are  author- 
i^d  to  take  the  lands  of  private  persons 
upon  making  Just  compensation  therefor, 
when  their  purpose  is  to  serve  the  public. 
Is  there  such  a  general  demand  for  electric^ 
ity,  for  heating  and  lighting,  and  as  a  mo- 
tive power,  as  to  warrant  the  Legislature  in 
extending  the  right  of  eminent  domain  to 
companies  created  for  the  purpose  of  sup- 
plying it?  This  is  a  legislative,  not  a  ju- 
dicial, question,  and  the  Legislature  has  an- 
swered it  affirmatively  by  the  passage  of  the 
act  in  question.  Its  answer  is  conclusive 
on  the  court. 

[2]  The  expediency,  or  propriety,  of  ex- 
tending the  right  of  eminent  domain  to  any 
particular  subject,  provided  each  member  of 
the  community  la  given  equal  right  and 
privilege  with  respect  thereto,  Is  a  question 
for  the  Legislature  only,  and  with  It  the 
courts  have  nothing  to  do.  Railroad  Co.  t. 
Railroad  Co.,  17  W.  Va.  812;  Vamer  t. 
Martin,  21  W.  Va.  534. 

[3]  The  only  question  which  the  courts  are 
authorized  to  determine  is  whether  or  not 
the  use  Intended  Is,  in  effect,  a  public  use. 


This  la  conceded  to  be  a  judicial  question. 
1  Lewis  on  Em.  Dom.  (2d  Ed.)  $  251;  Var- 
ner  v.  Martin,  supra.  But  it  is  often  a  per- 
plexing question.  A  public  use  has  been 
variously  described,  but  never  comprehen- 
sively defined,  by  the  courts  and  by  text- 
writers.  Judge  .Cooley,  in  his  excellent 
work  on  Constitutional  Limitations  (7th  Ed. 
p.  766),  says:  ''We  find  ourselves  somewhat 
at  sea,  however,  when  we  undertake  to  de« 
fine,  in  the  light  of  the  judicial  decisions,, 
what  constitutes  a  public  use."  It  is  not 
every  kind  of  benefit  that  a  community  may 
derive  from  an  enterprise  which  is  proposed 
to  be  located  in  its  midst  that  will  justify- 
the  taking  of  private  property.  A  merely 
indirect  and  collateral  benefit  is  not  suffi- 
cient The  public  must  have  some  direct 
and  certain  right  or  interest  in  it,  or  con- 
trol over  it  Each  case,  however,  must  be 
determined  by  the  application  of  certain 
general  and  well-recognized  principles. 

Light,  heat,  and  power  are  essential  to  th» 
comfort  and  convenience  of  the  people  of  a 
community,  and  electricity  is  capable  of  sup- 
plying them.  It  can  be  distributed  to  each 
member  of  a  community  in  such  quantity  a& 
he  may  need.  It  may  not  only  be  applied  in 
operating  street  railways,  and  in  the  running 
of  large  factories,  but  the  farmer  can,  If  h& 
wants  to,  utilize  it  in  lighting  his  house,  and 
in  operating  machinery  to  saw  wood  and 
grind  grain  for  his  family  and  cattle.  He- 
could  also  relieve  his  wife  of  much  labor  by 
using  it  to  operate  the  washing  machine,  the 
sewing  machine,  and  the  dium.  But  it  is  not 
necessary  that  all  the  people  of  a  commnnlty 
should  take  a  portion  of  the  electric  current 
in  order  to  constitute  the  use  a  public  one. 
It  is  sufficient  if  each  member  of  the  com- 
munity has  an  equal  right  to  a  portion  of  it 
on  equal  terms  with  every  other  member. 
That  some  of  the  residents  of  a  dty  do  not 
use  gas  for  lighting  or  heating,  or  that  some 
elect  not  to  have  their  houses  supplied  with 
water  from  the  public  reservoir,  or  that  flome- 
refuse  to  avail  themselves  of  the  general  con- 
venience afforded  by  the  telephone^  afiPords 
no  reason  for  holding  telephone,  gas,  water, 
and  electric  power  and  light  companies  not 
to  be  public  service  corporations.  All  the  res- 
Idents  of  the  city  have  the  right  to  these  con- 
veniences, on  the  same  terms  with  those  citi- 
zens who  do  enjoy  them,  and  that  is  sufficient 
to  determine  the  service  to  be  a  public,  and 
not  a  private,  use. 

Many  states  have  passed  statutes  similar 
to  our  own,  conferring  the  right  of  eminent 
domain  upon  electric  companies  chartered  for 
the  purpose  of  furnishing  light,  heat,  and 
power  to  the  public,  and  these  statutes  have 
been  generally  upheld  by  the  courts  as  con- 
stituting a  proper  exercise  of  the  right  of 
eminent  domain.  1  Lewis  on  Em.  Dom.  S 
268,  and  numerous  cases  cited  in  note  70. 
We  have  examined  nearly  all  of  those  cases, 
and  cite  the  following  specially  as  supporting. 
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the  constitutionality  of  sucli  statutes:  Jones 
T.  Electric  Co.,  125  Ga.  618,  54  S.  E.  85,  6  L. 
R.  A.  (N.  8.)  122;  Llgbt  &  Power  Co.  v.  Hobbs, 
72  N.  H.  531,  58  Ati.  46,  66  L.  R.  A.  581;  Mc- 
Meekln  y.  Power  Co.,  80  S.  C.  512,  61  S.  E. 
1020,  128  Am.  St.  Rep.  885;  Manufacturing 
Co.  V.  Light  &  Water  Co.,  76  S.  C.  05,  56  S. 
B.  664;  Stoy  v.  Hydraulic  Power  Co.,  166 
Ind.  316,  76  N.  E.  1057;  Improvement  Co.  y. 
Pier,  137  Wis.  325,  118  N.  W.  857,  21  L.  R.  A. 
<N.  S.)  538;  Canal  &  Power  Co.  v.  Pratt,  101 
Minn.  197,  112  N.  W.  395,  11  L,  R.  A.  (N.  S.) 
105;  Matter  of  Niagara,  etc.,  Power  Co.,  Ill 
App.  Dlv.  686,  9T  N.  Y.  Supp.  853;  Power 
Transmission  Co.  y.  Spratt,  35  Mont  106,  88 
Pac.  773,  8  L.  R.  A.  (N.  S.)  567;  Electric  Co. 
▼.  Drake,  46  Or.  243,  78  Pac.  1031;  Walker 
▼.  Power  Ca,  160  Fed.  857,  87  C.  0.  A.  660, 
19  Ia  R.  A.  (N.  S.)  725.  This  last  case  inyolv- 
ed  the  constitutionality  of  an  act  of  Cali- 
fornia. 

The  provision  in  our  statute  granting  elec- 
tric power,  heat,  light,  and  traction  compa- 
nies, when  for  public  use,  the  right  to  erect 
their  poles  and  stretch  their  wires  along  pub- 
lic roads,  by  and  with  the  consent  of  the 
county  court,  and,  if  in  a  city,  town,  or  vil- 
lage, by  and  with  the  consent  of  the  authori- 
ties thereof,  does  not  invalidate  the  aet.  Nei- 
ther is  the  act  invalidated  by  the  provision 
which  requires  such  companies  to  furnish 
service  to  persons  along  and  near  Its  line, 
when  it  occupies  a  public  bighway,,and  which 
classifies  the  public  to  be  served  into  three 
classes,  giving  the  preference:  First,  to  mu- 
nicipal corporations;  second,  persons,  com- 
panies, and  corporations  engaged  in  manu- 
facture or  transportation;  and,  third,  individ- 
ual customers,  in  the  event  there  is  not  suffi- 
cient current  developed  to  supply  all.  Such 
classification  is  clearly  within  the  legislative 
Jurisdiction,  and  does  not  constitute  the  use 
a  private  one. 

We  think  the  statute  is  constitutional, 
and  shows  wisdom  on  the  part  of  the  Legis- 
lature. The  recent  discoveries  and  inven- 
tions by  means  of  which  electricity  has  been 
made  to  serve  the  wants  of  man  have  created 
a  demand  for  much  of  the  water  power  of 
this  state,  which  heretofore  could  be  of  little 
use,  was  of  comparatively  small  value,  and 
which  for  ages  past  has  been  allowed  to  go 
to  waste.  It  requires  more  capital  to  build 
electric  plants  and  string  wires  for  distribut- 
ing the  current  to  supply  the  needs  of  the 
people  than  is  generally  possessed  by  the  in- 
dividuals who  happen  to  be  the  owners  of 
much  of  the  water  power,  now  made  valuable 
ft)ecause  of  its  new  possible  use,  and,  in  order 
that  it  may  be  utilized  to  serve  the  public, 
the  Legislature  has  seen  fit  to  clothe  such 
corporations  as  are  chartered  for  the  purpose 
of  supplying  such  current  to  the  public  with 
the  right  of  eminent  domain.  A  heretofore 
wasted  natural  power  can  thus  be  made  to 
supply  a  public  need,  and  the  state  still  re- 
tain the  right  to  prescribe  reasonable  regula- 


tions for  the  protection  of  the  publia  For 
no  public  service  corporation,  or  company 
can  escape  this  inherent  sovereign  powe" 
which  is  always  reserved  to  the  state.  1 
Lewis  on  Em.  Dom.  f  246;  Munn  v.  Illinois 
94  U.  S.  118,  24  L.  Ed.  77;  Gas  Co.  v.  Lowe, 
52  W.  Va.  662,  44  8.  B.  410. 

That  ther6  is  now  no  statute  regulating  the 
charges  which  such  companies  may  make  for 
services  to  be  rendered  is  immaterial.  It  Is 
time  to  prescribe  regulationa  when  the  com- 
pany is  ready  to  perform  the  services.  More- 
over, it  would  not  be  possible  to  determine, 
correctly,  in  advance  of  the  erection  of  the 
company's  plant,  and  the  ascertainment  of  the 
cost  of  furnishing  the  light,  power,  heat,  etc., 
what  would  be  a  fair  and  reasonable  charge 
therefor  to  the  public. 

It  is  insisted  tliat  condemnor's  petition  is 
bad  because  it  does  not  aver  that  it  has  a 
contract  to  supply  any  municipality,  or  com- 
pany. This  omission  is  immaterial.  It  would 
certainly  be  reversing  the  usual  order  of 
things  to  require  a  company  to  obtain  a 
franchise,  or  contract,  to  supply  the  public 
at  a  certain  fixed  rate,  before  it  acquired  the 
land  on  which  to  erect  its  plant,  and  before 
it  could  know  whether  it  would  ever  be  in  a 
position  to  comply  with  its  agreement  Aft- 
er the  company  obtains  the  necessary  land  on 
which  to  build  its  plant,  and  the  easements 
necessary  for  erecting  its  poles,  or  towers, 
and  stringing  its  wire,  it  may  theai  be  able 
to  know  at  what  price  it  will  be  able  to  serve 
the  public.  Before  this  is  accomplished  a 
contract  as  to  price  would  be  much  a  matter 
of  speculation,  and  one  in  which  the  public 
would  lik^  be  the  loser.  Harlan  v.  Cen- 
tralia,  etc.,  Electric  Railway  Co.,  42  Wash. 
634,  85  Pac.  344,  7  L.  R.  A.  (N.  S.)  198.  The 
condemnor's  ri^t  depends,  not  upon  con- 
tract to  supply  at  a  certain  price  made  in 
advance,  but  upon  the  law,  and  the  provi- 
sions of  its  charter.  It  is  bound  by  law,  be- 
ing a  public  service  corporation  invested  with 
the  right  of  eminent  domain,  to  use  the  prop- 
erty taken  for  the  purposes  set  forth  in  its 
petition,  and  the  order  o|  the  court;  any  oth- 
er use,  when  the  public  needs  and  demands 
the  service,  would  be  a  perversion  of  Its  priv- 
ilege and  a  violation  of  its  right 

There  is  nothing  in  the  condemnor's  peti- 
tion which  would  indicate  that  it  desires  to 
make  private  use  of  the  electricity  which  it 
proposes  to  generate.  It  alleges  that  it  wants 
the  land  "for  the  purpose  of  the  supply, 
storage,  and  transportation  of  water  and 
water  power  and  electric  power  for  commer- 
cial and  manufacturing  purposes,  and  for 
public  purposes  and  public  uses  for  cities, 
towns,  counties,  and  other  municipal  corpora- 
tions, and  for  electric  street  and  interurban 
railways  to  be  operated  for  public  purposes 
and  for  other  internal  improvement  com- 
panies in  Preston  county  and  elsewhere  in. 
the  state  of  West  Virginia,  and  for  all  pub- 
lic purposes  and  public  uses."    And  further 
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that  it  desires  to  proceed  at  once  in  Pleasant 
district  in  Preston  county  to  erect  and  con- 
struct reservoirs  and  water  power  and  elec- 
tric power  plants,  for  the  storage  and  trans- 
portation and  supply  of  water  and  water 
power  and  electric  power  for  the  aforesaid 
purposes.  All  of  these  purposes  are  certainly 
consistent  with  the  public  uses  declared  by 
the  statute.  It  should  not  be  presumed  that 
it  wants  the  land  for  a  private  use  when 
it  alleges  that  its  purpose  is  to  serve  the 
public.  It  will  be  time  enough  for  the  st^te 
to  interpose  for  the  protection  of  the  rights 
of  the  public  when  the  company  begins  to 
pervert  the  use,  if  it  should  ever  do  so,  to 
the  neglect  of  the  public  which  it  proposes 
to  serve.  That  the  petition  denominates  one 
of  the  uses  a  commercial  use  does  not  neces- 
sarily mean  that  the  commerce  is  private. 
A  sale  of  electric  light  or  power  to  the  pub- 
lic, whether  sold  to  the  individual  members 
composing  it,  or  to  a  municipality  for  their 
benefit,  is  commerce. 

[4,  5]  The  order  shows  that  evidence  was 
produced  at  the  hearing,  but  the  record  con- 
tains none  of  it,  not  even  a  copy  of  con- 
demnor's charter.  We  must  therefore  as- 
sume that  the  allegations-  of  the  petition 
were  properly  proven,  and  that  the  comi>any 
Is  duly  authorized  by  its  charter  to  engage 
in  the  business  proposed.  It  was  chartered 
under  the  laws  of  the  state  of  Pennsylvania; 
but  the  law  of  this  state  (section  80,  c.  54, 
Ck>de  1906)  extends  to  it  the  same  rights, 
powers,  and  privileges  that  are  ccnferred 
upon  a  domestic  corporation  created  for  the 
same  purpose,  on  compliance  with  the  pro- 
visions of  law  relating  to  foreign  corpora- 
tions desiring  to  do  business  in  this  state, 
and  subjects  it  to  the  same  regulations,  re- 
strictions, and  liabilities  that  are  imposed 
upon  like  corporations  created  by  this  state. 
This  gives  it  the  right  of  eminent  domain, 
to  be  exercised,  however,  for  the  public  use 
of  the  citizens  of  West  Virginia.  1  Lewis  on 
Em.  Dom.  S  310.  The  Legislature  may  con- 
fer the  power  of  eminent  domain  upon  a 
foreign  public  service  corporation.  1  Lewis 
on  E3m.  Dom.  f  374,  and  numerous  cases  cited 
under  note  52. 

It  is  insisted  in  brief  of  counsel  for  plain- 
tiff in  error  that  no  general  public  neces- 
sity is  shown  to  exist  for  exercising  the  emi- 
nent domain  for  the  purpose  in  question. 
This  is  not  a  judicial  question,  but  a  legis- 
lative one.  1  Lewis  on  Em.  Dom.  ii  255, 
596.  In  undertaking  to  pass  on  this  question 
is  where  a  few  of  the  courts  of  the  country 
have  fallen  into  error. 

Whether  the  necessity  for  taking  the  land 
in  question  exists  in  favor  of  the  condemnor 
is  largely  a  matter  for  its  own  determina- 
tion.    Id.,  S  597. 

The  order  of  the  lower  court  will  be  af- 
firmed. 


(70  W.  Va.  76) 

DOLAN  et  aL  t.  DOLAN  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  5,  1911.) 

(Byllahua  by  the  Court.) 

1.  Devisk  of  Land. 

Qttsere,  what  does  the  word  ''surface" 
alone,  without  qualifying  words,  in  a  devise  of 
land  mean?    Does  it  pass  minerals  in  the  land? 

2.  Wills     ({    584*)-</ON8Truotion— Minbb- 

ALS. 

The  win  in  this  case  confers  upon  Michael 
P.  Dolan  the  laud  devised  to  him,  including 
minerals,  except  coaL 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  »  584.*] 

Robinson,  J.,  dissenting. 

(Additional  SyUahue  hy  Editorial  Btaff.) 

3.  Words  and  Phrases— "Subface." 

Where  testator  devised  to  his  son  the  sur- 
face of  his  farm,  excepting  coal  underlying  the 
same,  the  word  "surface**  is  more  limited  than 
the  word  "land,**  and  prima  facie  means  only 
"vestimenta  terra,"  but  may  be  used  in  a  sec- 
ondary sense  to  denote  the  whole  of  the  soil 
down  to  the  center  of  the  earth,  except  the 
coal,  and,  wlien  land  is  purchased  with  the  ex- 
ception of  mines  and  minerals,  the  purchase 
includes,  not  merely  the  surface,  but  the  whole 
of  the  subsoil  which  does  not  consbt  of  mines 
and  minerals,  and  surface  means  not  the  mere 
plane  surface,  but  all  of  the  land  except  mines. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  p.  6813.] 

Error  to  Circuit  Court,  Harrison  CJounty. 

Action  by  John  J.  Dolan  and  others  against 
Michael  Dolan  and  others.  Judgment  for 
plain tllfs,  and  defendants  bring  error.  Be- 
versed,  and  judgment  rendered. 

Cliarles  Powell,  Kemble  White,  and  J.  E. 
Law,  for  plaintiffs  in  error.  Davis  &  Davis 
and  Osman  E.  Swartz,  for  defendants  in 
error. 

BRANNON,  J.  Patrick  Dolan  died  owner 
of  a  very  considerable  landed  and  personal 
estate,  leaving  five  children,  John  J.  Dolan, 
Mary,  Catherine,  Anna  J.,  and  Michael  P. 
Dolan.  He  left  a  will.  Its  fourth  clause 
reads  as  follows:  "I  will  and  devise  to  my 
son,  Michael  P.  Dolan,  in  fee  the  surface  of 
my  farm  at  Wolf  Summit  containing  three 
hundred  and  seventeen  acres,  also  six  acres 
of  the  coal  underlying  said  three  hundred 
and  seventeen  acres  to  be  located  around  the 
dwelling  houses  and  buildings  on  said  three 
hundred  and  seventeen  acres,  so  as  to  pre- 
serve and  protect  the  said  buildings  when 
the  residue  of  the  coal  underlying  the  said 
three  hundred  and  seventeen  acres  is  at  any 
time  hereafter  mined  or  removed.*'  In  clause 
7  is  the  following  language:  "I  further  will 
and  devise  to  my  said  daughter  Catherine  all 
the  coal  underlying  the  said  tract  of  three 
hundred  and  seventeen  acres  of  land  hereinbe- 
fore devised  to  my  son  Michael  P.  Dolan,  with 
the  exception  of  six  acres  of  the  coal  here- 
inbefore reserved  and  devised  to  my  said  son 
Michael  P.  as  hereinbefore  mentioned.**    By 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  &  Am.  Dig.  Kej  No.  Series  ft  Bep'r  Indexes 
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other  clauses  he  made  bequests  and  derlses. 
To  his  wife  his  furniture  during  life,  with 
remainder  to  Anna  J.  and  Catherine  Dolan, 
and  $1,000  money ;  and  to  John  J.  Dolan  289 
acres  of  land;  to  his  daughter  Mary  $1 ;  to 
Michael  P.  Bolan  all  live  stock  and  farming 
utensils;  to  Catherine  Dolan  $2,000,  to  be 
paid  by  John  J.  Dolan;  to  Catherine  Dolan 
a  note  on  Robert  Hoggsett  for  $2,510.33  and 
horses;  to  Annie  J.  Dolan  a  like  note  on 
Hoggsett;  to  Anna  J.  Dolan  a  brick  house  in 
Clarksburg,  and  a  frame  house  in  Wilson- 
burg;  to  a  son  of  John  J.  Dolan  a  farm  of 
100  acres  and  a  lot  of  live  stock;  to  Cather- 
ine and  Annie  J.  all  money  In  bank  after 
payment  of  $1,000  legacy  to  his  wife. 

Michael  P.  Dolan,  claiming  to  own  the  oil 
and  gas  in  the  tract  of  317  acres  devised  to 
him  by  the  fourth  clause  of  the  will,  leased 
the  same  to  the  South  Penn  Oil  Company 
for  the  production  of  oil  and  gas,  and  this 
company  transferred  to  the  Hope  Natural 
Gas  Company  the  gas  right  estate  under 
the  lease.  Thus  the  right  to  develop  oil 
-under  lease  is  vested  In  South  Penn  Oil 
Company,  and  right  to  develop  gas  is  vest- 
ed in  the  Hope  Natural  Gas  Company.  John 
J.  Dolan,  Mary  Flanagan,  Catherine  Do- 
lan Bums,  and  Annie  J.  Coleman,  fotir  of  the 
children  of  Patrick  Dolan,  deceased,  claiming 
right  to  oil  and  gas  in  the  tract  of  317  acres 
devised  to  Michael  P.  Dolan  (except  a  part 
which  they  quitclaimed  to  him),  made  a 
lease  to  John  W.  Davis  for  development  of  oil 
and  gas  In  a  tract  of  180  acres,  that  part  of 
the  317  acres  not  quitclaimed,  and  Davis  transr 
ferred  such  lease  to  the  Washington  Gas  Com- 
pany. Later  John  J.  Dolan,  Mary  Flanagan, 
Catherine  Dolan  Bums,  Annie  J.  Coleman, 
and  the  Washington  Gas  Company  brought  an 
action  of  ejectment  against  Michael  P.  Dolan, 
South  Penn  Oil  Company,  and  Hope  Gas 
Company  to  recover  the  oil  and  gas  in  that 
180  acres,  and  recover  verdict  and  judgment 
for  the  same,  and  those  defendants  come  to 
this  court  by  writ  of  error. 

Did  Michael  P.  Dolan  take  the  oil  and  gas 
under  his  father's  will?  If  he  did,  the  plain- 
tiffs have  no  title  to  them.  What  does  the 
word  "surface*'  in  a  will  mean?  Or,  rather, 
what  does  it  mean  as  used  in  this  particular 
will,  for  that  is  our  question? 

[3]  Briefs  of  counsel  upon  this  and  other 
qnestions  show  great  ability  and  research,  but 
cite  a  legion  of  diverse  authority  confusing 
and  bewildering  to  the  mind.  It  is  said  that 
there  is  no  subject  of  law  on  which  cases  are 
less  useful  than  wills,  as  no  two  are  alike, 
and  the  particular  intent  of  each,  under  its 
own  provision,  must  be  the  guide.  As  to  this 
word  "surface,**  a  brief  says  that  the  Eng- 
lish and  law  dictionaries  give  it  no  definition 
useful  in  construction  of  legal  writings.  It 
will  not  do  to  define  it  by  geometry,  *'a  mag- 
nitude that  has  length  and  breadth,  without 
thickness,  superficies,  as  a  plane  surface  or 
\  spherical:**  nor  to  define  it  as  does  the 
Standard  Dictionary,  **the  exterior  part  of 
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anything  that  has  length,  breadth  and  thick- 
ness, the  outside  of  a  body.*'  These  defini- 
tions will  not  help  in  this  case.  They  would 
not  give  the  word  "surface"  in  this  will  a 
depth  of  one  inch  in  soil.  Nor  do  the  law 
authorities  definitely  define  its  legal  mean- 
ing as  applicable  to  land  conveyance.  Coun- 
sel for  the  plaintiff  would  limit  the  effect  of 
the  word  to  the  arable  or  agricultural  surface, 
the  depth  of  the  ploughshare.  Does  it  go 
down  to  the  center  of  the  earth,  taking  all 
minerals  under  the  maxim,  "Cujus  est  solum, 

ejus  est  usque  ad  coelum  et  ad  inferos**?  I 
would  say  that  a  conveyance  of  surface  of 
land,  without  more,  means  all  the  solum  or 
land  except  minerals.  Why  not  minerals?  Be- 
cause the  word  "land**  is  not  used.  If  it  were, 
it  would  take  In  minerals.  The  word  "surface** 
is  used,  mote  limited,  and  the  courts  have 
said  it  excepts  minerals.  The  testator  has 
used  this  particular  word  never  used  in  ordi- 
nary conveyances,  which  almost  invariably 
use  the  word  "land,**  which  passes  every-  . 
thing.  Something  is  meant  by  the  word 
surface.**    McSwlnney  on  Mines,  §  33,  says: 

Surface'  or  'superficies,*  prima  fade,  means, 
of  course,  nothing  more  than  mere  vesti- 
menta  terra.  Surface  may,  however,  be  used 
in  a  secondary  sense,  to  denote  the  whole 
of  the  soil  down  to  the  center  of  the  earth, 
except  the  mines.  Pountney  v.  Clayton,  11 
Q.  B.  D.  pages  833,  839,  840."  When  land 
is  purchased,  with  an  exception  of  the  mines 
and  minerals,  the  purchase  includes,  not 
merely  the  surface,  but  the  whole  of  the 
subsoil,  which  does  not  consist  of  mines  and 
minerals.  Pountney  v.  Clayton,  supra.  "  'Sur- 
face* means,  not  the  mere  plane  surface,  but 
all  the  land  except  mines.**  Pountney  v. 
Clayton,  S.  IL  Q.  B.  Div.  p.  840. 

[2]  Under  this  principle,  devise  to  Michael 
P.  Dolan. by  the  fourth  clause  of  the  will  of  the 
317  acres  would  except  the  oil  and  gas,  and 
leave  them  in  the  testator*B  heirs.  But  we 
must  look  at  other  parts  of  the  will  in  con- 
nection with  that  devise,  and  especially  that 
provision  in  clause  7,  which  says:  "I  further 
will  and  devise  to  my  said  daughter  Cath- 
erine all  the  coal  underlying  the  said  tract 
of  three  hundred  and  seventeen  acres  of  ' 
land  herein  before  devised  to  my  son  Michael 
P.  Dolan.**  He  took  the  coal  from  Michael 
P.  Dolan,  but  took  no  other  minerals  The 
fact  that  he  put  in  this  clause  taking  from 
Michael  the  coal  except  six  acres  shows  that 
he  thought  that  the  devise  of  the  surface 
carried  with  it  all  minerals,  and  therefore 
it  was  necessary  to  make  exception  of  the 
coal  for  Catherine.  But,  in  addition.  In  this 
seventh  clause,  the  testator  goes  back  in 
mind  to  clause  4,  and  declares  that  he  had 
devised  by  it  'the  said  tract  of  three  hun- 
dred and  seventeen  acres  of  land,**  not  the 
surface.  He  used  the  words  "tract**  and 
"land,**  words  of  the  broadest  import  to  con- 
vey the  land  and  minerals  in  it  It  seems 
plain,  taking  these  two  clauses  together,  that 
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tlie  testator  Intended  to  give  Michael  the 
land  and  oTerything  in  it,  minerals  and  all, 
except  the  coal.  He  made  one  exception 
from  the  devise  to  Michael,  and  only  one, 
the  coal.  Clause  7  interprets  clause  4.  In- 
tent is  the  controlling  guide  in  a  will.  Tak- 
ing these  two  clauses  together,  can  we  think 
that  the  testator  intended  to  reserve  to  him- 
self the  oil  and  gas,  and  leave  it  undispos- 
ed of  by  his  will  to  go  to  his  heirs?  Can 
we  have  any  other  idea  than  that  he  intend- 
ed to  give  Michael  the  land  and  everything 
in  it,  except  the  coal,  and  to  give  that  to  his 
daughter? 

Another  consideration  is  of  great  impor- 
tance upon  construction  of  clause  4;  that  is, 
that  it  is  a  fixed  rule  of  law  that,  when  a 
man  makes  a  will,  the  presumption,  In  the 
absence  of  proofs  to  the  contrary,  is  that  he 
intends  thereby  to  dispose,  of  his  whole  es- 
tate. Irwin  V.  Zane,  15  W.  Va.  646.  "In  con- 
struing^ wills,  words  and  expressions  of 
doubtful  meaning  will  not  be  construed.  If 
it  can  be  avoided,  so  as  to  create  an  intesta- 
cy. The  testator,  having  made  his  will,  will 
be  presumed  to  have  intended  to  dispose  of 
his  whole  estate,  unless  the  contrary  shall 
plainly  appear.*'  Houser  v.  Ruffner,  18  W. 
Va.  244.  The  Supreme  Court  of  the  United 
States  said  in  Given  V.  Hilton,  95  U.  S.  591, 
24  L.  Ed.  458,  that,  where  there  appears  to 
be  a  general  intent  on  the  testator's  part  to 
make  by  his  will  a  complete  disposition  of 
all  his  estate,  such  general  intent  is  of  weight 
*'in  determining  what  was  intended  by  par- 
ticular devises  or  bequests  that  may  admit 
of  enlarged  or  limited  construction."  Under 
this  rule  so  well  established  in  law  that  it  is 
almost  a  pole  star  guiding  construction  of 
wills,  when  we  reflect  on  the  numerous  de- 
vises and  bequests  made  by  Dolan  among  his 
entire  family,  wife  and  children,  and  that  it 
covered  his  whole  estate  personal  and  real, 
and  left  nothing  undisposed  of,  can  we  say  or 
think  for  a  moment  that  he  had  in  mind  to 
retain  oil  and  gas  out  of  the  tract  given 
Michael  P.  Dolan,  and  leave  them  undisposed 
of,  and  die  still  owning  them?  Can  we  say 
that  he  had  such  intention  when  he  did  not 
know  of  their  presence?  It  is  plain  that  he 
intended  to  give  his  son  that  tract  of  land 
clear  and  clean,  reserving  only  coal. 

Another  forcible  argument  in  favor  of  this 
holding  lies  in  the  fact  that  Patrick  Dolan 
by  his  will,  though  disposing  of  his  whole 
estate,  cut  off  his  daughter  Mary  with  only 
$1.  There  Is  inconsistency  between  the  posi- 
tion that  he  intended  to  except  all  minerals 
In  the  tract  willed  to  Michael  and  the  fact 
that  the  father  intended  to  cut  off  Mary  from 
sharing  in  his  estate.  The  two  intents  are 
in  conflict;  for  he  must  have  known  that,  if 
he  died  still  owning  such  minerals,  she  would 
share  in  them  by  the  law  of  descents,  where- 
as his  flxed  intent  was  to  deny  her  a  share. 
This  is  shown  by  the  will  itself  in  its  $1  leg- 
acy to  her.   But  this  is  enforced  by  some  evi- 


dence offered  by  the  defendants,  but  exclud- 
ed. This  evidence  was  to  be  given  by  the 
attorneys  who  prepared  the  will,  John  J.  and 
John  W.  Davis,  to  the  effect  that  Patriclc 
Dolan  specifically  directed  that  the  will  give 
Mary  only  |1,  and  that  later,  before  the  com- 
pletion of  the  will,  John  J.  Davis  asked  Dolan 
if  he  thought  he  was  doing  justice  to  his 
daughter  Mary,  when  he  replied  with  empha- 
sis that  she  must  be  disinherited  because  she 
had  declared  that  she  was  going  to  marry 
a  certain  man  against  her  father's  wiU,  show- 
ing determined  purpose  to  exclude  this  daugh- 
ter. The  question  is  the  import  of  the  word 
"surface."  Did  the  testator  intend  to  re- 
serve minerals?  This  evidence  was  meant 
to  show  that  he  did  not  design  to  retain  min- 
erals because  that  would  defeat  his  purpose 
to  disinherit  Mary  Dolan.  Why  say  she 
should  have  only  a  dollar,  and  yet  retain  It 
may  be  valuable  oil  and  gas  rights  in  which 
she  would  share  by  descent?  I  do  not  think 
this  evidence  necessary,  because  I  think  the 
will  Itself  gives  the  word  "surface"  meaning 
plain,  and  that  there  is  no  ambiguity;  but,  if 
there  is  ambiguity,  evidence  to  enable  a  court 
to  put  itself  in  Dolan's  place  to  show  the  es- 
tate, the  family,  the  motives  towards  them, 
circumstances  under  which  he  made  his  will, 
is  admissible.  Wilson  v.  Perry,  29  W.  Va. 
169,  1  S.  B.  d02;  Knowlton  ▼.  Campbell,  4S 
W.  Va.  294,  37  S.  B.  581;  18  Va.  A  W.  Va. 
Ency.  Dig.  789. 

But  it  is  said  that  our  holding  is  contrary 
to  Williams  v.  South  Penn  Oil  Co.,  52  W.  Va. 
181,  43  S.  E.  214,  60  U  R.  A.  795,  in  its  syl- 
labus, which  reads:  "The  word  'surface' 
when  specifically  used  as  a  subject  of  convey- 
ance has  a  definite  and  certain  meaning,  and 
means  only  that  that  portion  of  the  land 
which  is  or  may  be  used  for  agricultural  pur- 
poses.*' The  plaintiffs  rely  on  that  as  com- 
pelling us  to  sustain  them,  while  the  defense 
says  that  the  case  was  wrongly  decided,  and 
should  be  overruled.  We  concur  with  neither 
contention.  That  case  was  properly  decided. 
Wilson  conveyed  Monroe  the  surface.  Under 
the  principle  above  stated,  that  a  conveyance 
of  surface,  without  more,  excepts  minerals, 
Wilson's  conveyance  reserved  oil  and  gas. 
His  deed  contained  no  clause  qualifying  or 
giving  secondary  meaning  to  the  word,  where- 
as in  this  will  there  is  the  language  above 
quoted  from  clause  7  excepting  only  coal, 
and  declaring  that  the  testator  had  devis- 
ed to  Michael  "the  said  tract"  Moreover, 
that  was  a  deed,  whereas  we  have  a  will 
to  deal  with.  Wilson  was  making  a  deed* 
and  was  not  disposing  of  all  his  estate,  as 
in  the  case  of  a  will,  and  there  was  no 
presumption  against  Intestacy  as  in  the  case 
of  a  will.  In  our  case,  as  shown  in  the  detail 
of  devises  and  bequests,  Wilson  was  not  giv- 
ing to  his  entire  family  his  entire  estate. 
The  above  quoted  point  in  the  Williams  Case 
is  inaccurate  in  expression;  but  as  Wilson 
conveyed  "surface,"  without  anything  to  dl- 
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vert  the  word  from  Its  primary  meaning, 
tbe  point  was  meant  only  to  say  tliat  such 
a  conveyance,  using  only  the  word  "sur- 
face," would  except  oil  and  gas.  As  the  legal 
construction  of  the  will  gives  Michael  P. 
Dolan  the  oil  and  gas,  the  verdict  is  con- 
trary to  hoth  law  and  evidence;  and  It  was 
error  to  give  a  binding  Instruction  to  the 
Jury  to  find  for  the  plaintiffs,  and  error  to 
refuse  a  binding  instruction  to  find  for  the 
defendants. 

Therefore  we  reverse  the  judgment,  set  a- 
aide  the  verdict,  and  enter  Judgment  in  this 
court  for  the  defendants;  the  case  turning 
solely  on  the  construction  of  the  wilL 

BOBINSON,  J.,  dissents. 


(167  N.  a  Ktt) 

MURCHISON   NAT.   BANK 'v.   DUNN    OIL 

MILLS  GO. 

(Supreme  Court  of  North  Carolina.     Dec.  18, 

1911.) 

Neootiabls  PapeBt— Bona  Fide  Pxtbchaseb— 
Defenses— PowEB  of  Cobpobatb  Officbbs. 
A  suit  by  a  bona  fide  purchaser  of  a  cor- 
porate note  was  defended  by  tbe  maker  on 
the  ground  that  it  had  never  received  any  con- 
sideration for  tiie  same,  and  that  the  note,  be- 
ing signed  only  by  the  president,  instead  of 
by  the  president  and  by  the  secretary  as  re- 
quired by  the  by-laws,  was  not  binding  on  the 
corporation.  Eeld,  that  a  nonsuit  was  improp- 
erly granted. 

Hoke,  J.,  dissenting. 

Appeal  from  Superior  Court,  New  Hanover 
County;    Peebles,  Judge. 

Action  by  the  Murchison  National  Bank 
against  the  Dunn  Oil  Mills  Company.  Judg- 
ment for  defendant  and  plaintiff  appeals. 
Error. 

B.  K.  Bryan  and  Rountree  &  Carr,  for  ap- 
pellant. J.  0.  Clifford  and  N.  A  Townsend, 
for  appellee. 

CLARK,  a  J.  The  Merchants*  A  Farm- 
ers' Bank  of  Dunn  executed  its  note  to  the 
plaintiff  bank  for  $10,000  borrowed  money, 
and  deposited  as  collateral  security  a  note 
which  had  been  executed  to  it  for  |10,000, 
signed,  ''Dunn  Oil  Mills  Co.,  by  J.  D.  Barnes, 
President.*'  This  note  was  indorsed  to  the 
plaintiff  before  maturity  by  the  Merchants' 
&  Farmers'  Bank  of  Dunn  *'by  S).  F.  Young, 
President"  The  said  Merchants*  &  Farm- 
ers* Bank  of  Dunn  failed,  and  this  action 
was  brought  against  the  said  oil  mills  on  its 
said  note.  The  defendant  Oil  Mills  pleads 
that  it  received  no  consideration  for  the 
same,  and  that  its  president,  J.  D.  Barnes, 
was  not  authorized  to  sign  said  note. 

The  defendant  relied  upon  a  provision  in 
its  by-laws:  "All  other  contracts  shall  be  in 
writing  and  signed  by  the  president,  or  vice 
president,    secretary   and   treasurer.**     The 


"secretary  and  treasurer"  was  one  office.  A 
fair  construction  of  the  by-law  is  that  the 
writing  should  be  signed  by  the  president  or 
vice  president  or  secretary  and  treasurer. 
This  note  was  signed  by  J.  D.  Barnes,  presi- 
dent. His  honor  erred  therefore  in  his  inti- 
mation that  the  note  in  question  was  not 
binding  upon  the  Oil  Mills  Company.  But 
upon  the  broader  question  which  was  argued 
before  us,  whether  if  the  by-law  meant  to 
require  the  secretary  and  treasurer  and  the 
president  to  sign  all  contracts,  whether  the 
company  would  be  bound  by  a  note  signed  by 
its  president  in  the  absence  of  proof  that  tlie 
plaintiff  had  notice  of  such  by-law,  we  are 
of  opinion  that  the  OH  Mills  Company  is 
bound  by  the  promissory  note  which  was  is- 
sued in  ordinary  course  of  dealing  and  sign- 
ed by  its  president  Nothing  is  more  com- 
mon than  for  a  mercantile  and  negotiable 
paper  to  be  signed  by  the  president  or  sec- 
retary and  treasurer  of  a  corporation.  The 
well-settled  rule  of  law  is  that,  where  one  of 
two  innocent  parties  must  suffer  by  the  act 
of  another,  that  one  which  has  put  it  in  the 
power  of  the  wrongdoer  to  commit  the  act 
must  bear  the  loss.  Railroad  v.  Barnes,  104  N. 
C.  25,  10  S.  E.  83.  The  Oil^  Mills  Company 
elected  ?.  D.  Barnes  its  president  and  thus 
put  it  in  his  power,  according  to  tbe  usual 
custom,  to  sign  notes.  If  he  abused  his 
trust  the  loss  must  fall  upon  the  company 
which  selected  him,  and  put  him  In  that  situ- 
ation. For  its  own  protection  the  company 
passed  the  above  by-law.  If  it  intended 
thereby  to  prescribe  that  its  note  should  be 
signed  by  the  secretary  and  treasurer,  as 
well  as  by  its  president  or  vice  president.  It 
was  competent  for  it  to  make  such  regula- 
tion. But  such  regulation  would  not  affect 
the  plaintiff  bank  which  took  the  note  for 
value  and  before  maturity  without  notice  of 
such  regulation,  and  relying  upon  the  usual 
custom  that  mercantile  paper  can  be  signed 
by  the  president  or  general  manager  of  a 
corporation. 

In  Davis  v.  Insurance  Co.,  134  N.  C.  60, 
45  S.  B.  d55,  this  court  said  that  the  presi- 
dent was  "the  general  representative  of  the 
company,"  and  in  Grabbs  v.  Insurance  Co., 
125  N.  a  389,  34  S.  E.  503,  it  said  that  the 
expression  "general  agent"  implied  general 
powers.  It  has  also  been  held  that  a  general 
agent  can  make  contracts  for  the  company. 
Qrabbs  v.  Insurance  Co.,  supra;  Owaltney  v. 
Assurance  Soc.,  132  N.  C.  925,  44  8.  B.  659; 
Davis  V.  Insurance  COn  supra.  It  is  no  de- 
feuse  against  a  holder  for  value  without  no- 
tice that  the  officer  exceeded  his  authority. 
7  Cyc  625.  "Where  a  party  deals  with  the 
corporation  In  good  faith,  the  transaction  is 
not  ultra  vires,  and  if  he  is  unaware  of  any 
defect  of  authority  or  other  irregularity  on 
the  part  of  those  acting  for  the  corporation, 
and  there  Is  nothing  to  excite  suspicion  of 
such  defect  or  Irregularity,  the  corporation 
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1b  bouDd  by  the  contract,  although  such  de- 
fect or  irregularity  in  the  authority  exists.** 
Bank  v.  Bank,  10  Wall.  644,  19  L.  Ed.  1008. 
'*The  bona  fide  holder  for  value  of  notes  tak- 
en before  maturity  can  recover  against  the 
corporation  notwithstanding  any  want  of  au- 
thority of  the  agent  to  execute  these  notes 
for  the  purpose  for  which  they  were  given." 
Bird  V.  Daggett,  97  Mass.  494.  The  general 
rule  that  a  person  dealing  with  an  agent 
must  know  the  extent  of  his  authority  does 
not  apply  when  dealing  with  one  who  is  a 
general  agent  as  the  president  of  a  corpora- 
tion. In  such  case  the  burden  is  upon  the 
principal  to  show  that  the  other  party  had 
notice  of  a  restriction  upon  the  power  of  the 
general  agent.  The  promissory  note  of  this 
corporation  was  not  ultra  \lres.  There  is  no 
prohibition  in  the  law  against  such  a  corpo- 
ration issuing  its  promissory  negotiable  note. 
In  Hutchlns  v.  Bank,  128  N.  C.  72,  38  S.  E. 
252,  the  court  held  that  a  contract  of  guar- 
anty by  a  bank  cannot  be  avoided  on  the 
ground  of  ultra  vires  and  held  that  even 
where  a  contract  is  ultra  vires,  the  corpora- 
tion will  be  bound  if  the  contract  was  within 
the  general  scope  of  its  powers,  and  has  been 
wholly  or  partially  executed.  In  that  case 
this  court  said,  citing  Bank  v.  Bank,  101  U. 
S.  183,  25  L.  Ed.  907:  "It  is  to  be  presumed 
that  the  vice  president  had  rightfully  the 
power  he  assumed  to  exercise,  and  the  de- 
fendant is  estopped  to  deny  it." 

The  president  of  a  corporation  has  an  im- 
plied power  to  indorse  and  transfer  Its  nego- 
tiable paper.  Indeed,  In  the  case  of  national 
banks  the  president  is  authorized  by  statute 
to  indorse  the  paper  of  the  bank.  Daniels, 
Neg.  Inst,  i  — .  Unlike  mining  companies, 
as  to  which  cases  have  been  cited,  and  who 
buy  very  little  except  machinery,  oil  mills 
need  considerable  quantities  of  money  for 
the  purchase  of  cotton  seed  from  time  to 
time.  Indeed,  they  have  need  to  issue  nego- 
tiable bills  far  more  than  banks,  cotton  fac- 
tories, and  railroads.  It  is  a  matter  of  com- 
mon knowledge  that  they  obtain  this  money 
by  issuing  promissory  notes,  usually  to  the 
banks,  as  in  this  case.  Besides,  the  charter 
of  the  defendant  authorizes  It  to  buy  cotton 
and  cotton  seed,  to  gin  cotton,  to  manufac- 
ture cotton  seed  oil,  cotton  seed  meal,  to 
buy  and  sell  cattle,  hogs,  and  other  stock,  to 
manufacture  cotton  seed  hulls,  to  manufac- 
ture ice,  to  buy  and  sell  real  estate  and  per- 
sonal property,  and,  In  addition,  specifically 
authorizes  the  defendant  "to  borrow  money 
in  such  amounts  and  at  such  times  to  carry 
on  the  business  of  this  corporation  as  the 
proper  oflScer  may  deem  proper."  There  is 
also  authority  to  manufacture,  buy,  and  sell 
fertilizers.  These  things  certainly  authoriz- 
ed the  making  of  negotiable  paper  in  the 
course  of  its  business.  Though  the  defend- 
ant here  pleaded  that  it  received  no  consid- 
eration for  this  paper,  this  was  not  shown  in 
evidence.     The   note   sued  on  was   strictly 


commercial  and  negotiable  in  form  under  our 
statute.  The  plaintiff,  a  bank  in  a  distant 
town,  is  a  purchaser  for  value  In  due  course. 
The  note  was  put  in  circulation  through  the 
agency  of  a  bank  in  the  town  where  the  Oil 
Mills  were  located,  and  with  which  the  Oil 
Mills  had  dealings.  It  was  put  In  circula- 
tion, and  signed  by  the  Oil  Mills  through  its 
chief  officer.  The  purchaser  In  such  case  in 
due  course,  knowing  the  course  of  dealings 
by  Oil  Mills  In  getting  money  from  the 
banks,  was  not  required  to  hunt  up  and  read 
the  by-laws  of  the  Oil  Mills  before  purchas- 
ing, especially  since  reference  to  the  charter 
would  have  shown  that  the  making  of  nego- 
tiable paper  and  the  borrowing  of  money 
was  within  the  scope  of  the  powers  of  the 
defendant. 

The  true  doctrine  is  stated  in  Bank  v. 
Bank,  10  Wall.  64,  19  L.  Ed.  1008:  "That 
such  acts  of  ah  officer  of  a  corporation  as 
are  usually  performed  by  that  officer  are 
valid  as  against  the  corporation  in  favor  of 
innocent  parties,  although  the  act  in  the  par- 
ticular Instance  was  beyond  the  authority  of 
the  officer."  Banks  do  not  usually  issue 
promissory  notes  or  borrow  money,  yet  they 
are  bound  by  the  act  of  theit*  cashiers  In  cer- 
tifying checks  falsely.  The  plaintiff  bank  in 
Wilmington  in  taking  this  paper,  indorsed 
by  the  bank  of  Dunn,  with  which  the  Oil 
Mills  at  Dunn  were  In  the  habit  of  doing 
business,  was  not  guilty  of  negligence  In  as- 
suming that  the  paper  was  signed  by  the 
proper  officer  of  the  Oil  Mills,  and  was  is- 
sued in  the  course  of  Its  ordinary  dealings 
with  its  regular  bank.  There  is  nothing  in 
this  evidence  to  show  that  the  Oil  Mills  did 
not  obtain  full  value.  At  any  rate,  it  was 
the  act  of  the  Oil  Mills  acting  through  its 
chief  officer  that  the  paper  was  put  in  circu- 
lation and  the  plaintiff  bank  took  it  in  due 
course  for  value  and  without  notice,  and  as 
such  is  protected  by  the  statute. 

Our  conclusion  is  tliat,  the  president  of  the 
corporation  being  its  general  agent,  the 
promissory  ^note  executed  by  him  in  its  name 
was  prima  facie  valid,  and,  being  indorsed 
to  the  plaintiff  before  maturity  for  value 
and  without  notice,  the  corporation  is  bound 
by  the  act  of  its  president,  unless  it  were 
shown  that  the  plaintiff  had  notice  of  a  re- 
striction upon  the  powers  of  the  president 
as  such  general  agent.  In  Watson  v.  Mfg. 
Co.,  147  N.  0.  475.  61  S.  E.  275,  this  court 
quoted  with  approval  the  following  language 
from  Thompson  on  Corporations,  8556:  "A 
stranger  dealing  with  the  corporation  is  not 
affected  by  secret  restrictions  upon  the  pow- 
ers of  a  general  manager  of  which  he  has 
no  notice.  In  short,  the  powers  of  one  who 
has  been  appointed  general  manager  of  the 
business  of  the  corporation  are.  in  America 
generally  understood  to  be  coextensive  with 
the  general  scope  of  its  business.  *  *  * 
A  person  dealing  with  the  corporation 
through  him  may  safely  act  on  the  assump- 
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tion  of  his  possessing  the  power  in  the  ab- 
sence of  anything  indicating  a  want  of  it" 
In  Mershon  v.  Morris,  148  N.  G.  52,  61  S.  B. 
648,  this  court  approves  the  following  lan- 
guage from  Judge  Thompson  (10  Oyc.  1003): 
^'Excluding  the  operation  of  express  statutes, 
a  very  extensive  principle  of  the  law  of  cor- 
porations, applicable  to  every  kind  of  written 
contract  executed  ostensibly  hy  a  corpora- 
tion, and  to  every  kind  of  act  done  by  its 
officers  and  agents  professedly  in  its  behalf, 
is  that,  when  the  officer  or  agent  is  the  ap- 
propriate officer  or  agent  to  execute  a  con- 
tract or  do  an  act  of  a  particular  kind  in 
behalf  of  the  corporation,  the  law  presumes 
a  precedent  authorization,  regularly  and 
rightfully  made,  and  it  is  not  necessary  to 
produce  evidence  of  such  authority  from  the 
records  of  the  corporation,  always  provided 
that  the  corporation  itself  had  the  power 
under  its  charter  or  governing  statute  to 
execute  the  contract  or  to  do  the  act." 

The  Oil  Mills  Company  had  authority  to 
execute  promissory  notes.  The  president 
was  ex  vi  termini  its  general  agent  The 
plaintiff  having  taken  a  promissory  note  ex- 
ecuted by  the  president  of  said  Oil  Mills  in 
regular  course,  before  maturity,  for  value 
and  without  notice  of  any  restriction  upon 
the  authority  of  the  president  to  execute 
said  note,  the  court  below  erred  in  holding 
that  said  note  was  not  binding  upon  said 
OH. Mills  Company.  Any  other  ruling  would 
materially  affect  dealings  in  negotiable  paper 
executed  by  a  corporation. 

Error. 

BROWN,  J.,  took  no  part  WALKBR,  J., 
concurs  in  opinion  of  CLARK,  C.  J. 

ALLEN,  J.  (concurring).  I  concur  in  the 
order  directing  a  new  trial.  The  question 
involved  in  this  case  is  of  the  first  impor- 
tance. Involving  as  it  does,  on  one  hand,  the 
integrity  of  paper  claimed  to  be  negotiable, 
and,  on  the  other,  the  power  of  the  indus- 
trial corporation  in  its  by-laws  to  restrict 
the  authority  of  its  officer  to  issue  paper, 
and  I  think  it  ought  not  to  be  decided  until 
the  facts  are  fully  developed. 

It  is  material  to  inquire  whether  the  de- 
fendant received  any  benefit  from  the  paper 
in  controversy  In  money,  the  payment  of 
debts,  or  as  a  credit  and  whether  its  presi- 
dent habitually  transacted  business  of  this 
character. 

The  opinion  of  the  CHIEF  JUSTICE  pro- 
ceeds largely  upon  the  assumption  that  these 
facts  do  appear;  but  I  do  not  think  so. 

HOEIE,  J.  (dissenting).  I  am  unable  to 
concur  in  the  view  which  has  prevailed 
with  .the  court  in  this  case;  and,  believing 
that  the  decision  in  so  far  as  indicated  and 
controlled  by  the  principal  opinion  is  sub- 
versive of  established  principles  and  well 
calculated  to  have  far-reaching  and  injurious 
effect  on  the  business  interests  of  the  state 


and  its  people,  I  consider  it  proper  to  make 
some  statement  of  the  reasons  for  my  posi- 
tion. The  portion  of  the  by-laws  of  the  de- 
fendant the  Dunn  Oil  Mills,  relative  to  the 
president's  duties  and  his  power  to  make 
contracts  for  the  company,  are  as  follows: 

''Article  1.  The  president  with  the  approv- 
al of  the  secretary  and  treasurer,  shall 
be  empowered  to  employ  a  bookkeeper,  at  a 
salary  to  be  fixed  by  the  directors. 

"Art  2.  The  president  shall  preside  at  all 
meetings  and  shall  make  annual  report  to 
the  stockholders'  meeting  and  shall  attend 
to  all  other  duties  hereinafter  imposed  upon 
him  by  these  by-laws. 

*'Art3.  The  secretary  and  treasurer  shall 
be  elected  by  the  directors  for  a  term  to  be 
fixed  by  them.  He  shall  at  each  semiannual 
meeting  of  the  directors  render  an  account 
current  showing  the  assets  and  liabilities 
of  the  company,  and  shall  present  his  books 
and  vouchers,  showing  receipts  and  disburse- 
ments of  the  corporation.  He  shall  enter 
into  a  good  bond  of  twenty-five  thousand  dol- 
lars in  an  acceptable  guarantee  company, 
for  which  the  premiums  shall  be  paid  by  this 
company. 

"Art  4.  The  president  secretary  and  treas- 
urer shall  have  the  power  to  employ  a  su- 
perintendent, salary  to  be  fixed  by  them,  sub- 
ject to  the  approval  of  the  board  of  directors. 
All  purchases  Incident  to  the  operation  of 
the  work  shall  be  made  by  the  secretary  and 
treasurer,  but  no  purchase  shall  be  made  by 
him  without  the  approval  of  the  president. 
All  other  contracts  shall  be  in  writing  and 
signed  by  the  president  or  vice  president, 
secretary  and  treasurer."  . 

In  my  opinion  these  by-laws  by  correct 
interpretation  clearly  require  that,  in  order 
to  bind  the  corporation  by  a  contract  of  this 
character,  it  must  be  executed  by  the  presi- 
dent or  vice  president  and  the  secretary  and 
treasurer,  who  it  will  be  noted  is  the  re- 
sponsible officer  of  the  company,  acting  un- 
der a  heavy  bond  for  the  proper  performance 
of  official  duty.  The  president  of  the  Dunn 
Oil  Mills  then  had  no  authority  to  make  the 
cori)oration's  note,  and  the  Instrument  sued 
on  can  only  be  enforced  as  an  obligation  of 
the  company  on  the  ground  that  the  execu- 
tion of  the  instrument  is  within  the  apparent 
scope  of  the  president's  power,  or  that  the  cor- 
poration had  by  its  negligent  conduct  put 
him  in  a  position  that  enabled  him  to  perpe- 
trate a  fraud,  and,  on  the  facts  as  they  ap- 
pear of  record,  neither  position  can  be  cor- 
rectly maintained.  From  these  facts  it  ap- 
pears that  on  the  7th  of  November,  1902,  the 
president  of  the  Dunn  bank,  being  in  Wil- 
mington, applied  to  the  plaintiff  bank  for  a 
loan  of  $10,000.  The  loan  was  made  on  the 
note  of  the  Dunn  bank,  and  with  the  under- 
standing that  collateral  should  be  forwarded 
to  secure  the  same.  Later,  on  December 
11,  1002,  the  president  of  the  Dunn  bank 
wrote^  inclosing  collateral,  among  others  the 
note  sued  on,  purporting  to  be  executed  by 
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the  president  alone,  one  J.  D.  Bames.  The 
OH  Mills  Is  a  local  Industrial  corporation 
engaged  in  the  business  indicated  by  its  title, 
having  a  paid-up  capital  of  $22,700.  There 
are  no  facts  in  evidence  tending  to  show 
that  the  president  of  the  Oil  MiUs  was  ac- 
customed to  sign  notes  for  the  company,  or 
that  he  had  ever  signed  one  for  any  purpose, 
except  the  note  sued  on,  or  that  any  such 
custom  existed  in  corporations  of  this  char- 
acter, or  that  the  company  had  ever  ac- 
quiesced in  or  in  any  way  ratified  this  or 
any  other  transaction  of  like  kind.  Nor  is 
there  testimony  that  the  note  was  given 
for  machinery  or  cotton  seed  or  other  ma- 
terial usual  or  necessary  in  the  construction 
or  operation  of  the  plant.  Nor  Is  there  any 
evidence  tending  to  show  that  the  Oil  Mills 
needed  this  money,  or  that  it  has  ever  re- 
ceived a  dollar  of  it  nor  any  benefit  from  it 
The  only  evidence  even  offered  on  that  sub- 
ject was  a  statement  in  a  letter  of  the  presi- 
dent of  the  Dunn  bank  to  plaintiff,  tending 
to  show  it  was  for  the  benefit  of  the  mills, 
a  declaration  not  made  or  sanctioned  by 
the  OH  Mills  or  its  officers,  and  therefore  ex- 
cluded by  the  court.  On  these  the  control- 
ling facts  relevant  to  the  Inquiry,  a  decision 
based  on  the  proposition  that  l^e  president 
of  the  Oil  Mills,  an  industrial  enterprise, 
having  a  paid-up  capital  of  only  $22,700,  may 
without  authority  and  in  contravention  of 
its  by-laws  put  in  circulation  a  note  for 
$10,000,  binding  as  a  negotiable  instrument, 
is  not  grounded  on  right  reason,  nor  is  it 
sustained  by  any  well-considered  authority. 
Eiven  in  the  case  of  banks  and  officers  charg- 
ed officially  with  the  duties  of  carrying  on 
its  ordinary  business,  the  power  to  borrow 
money  has  been  held  not  within  the  scope  of 
their  authority,  real  or  apparent.  Bank  v. 
Armstrong,  152  U.  8.  346,  14  Sup.  Ct  572,  88 
L.  Ed.  470;  Bank  v.  Bank,  47  N.  J.  I/aw,  357, 
1  Atl.  478. 

In  the  United  States  decision  it  was  held : 
"The  borrowing  of  money  by  a  bank,  though 
not  illegal,  is  so  much  out  of  the  course  of 
ordinary  and  legitimate  banking  business  as 
to  require  those  making  the  loan  to  see  to  it 
that  the  officer  or  agent  acting  for  the  bank 
has  special  authority.'*  And  in  the  case  of 
ordinary  industrial  corporations  the  decided 
cases  and  text-books  of  approved  excellence 
are  against  the  position  of  the  court  on  the 
facts  as  presented  in  the  record.  Craft  v. 
Railroad,  150  Mass.  207,  22  N.  E.  920^  5  L. 
R.  A.  641;  Railroad  v.  Bank,  02  Ark.  33,  84 
S.  W.  89,  31  U  R.  A.  535,  54  Am.  St  Rep. 
282;  Worthlngton  v.  Railroad,  195  Pa.  211, 
45  Atl.  927;  Edwards  v.  Carson  Water  Co., 
21  Nev.  469,  34  Pac.  381;  Qould  v.  Gould, 
134  Mich.  515,  96  N.  W.  576.  104  Am.  St 
Rep.  624;  N.  Y.  Iron  Mine  v.  Bank,  39  Mich. 
644;  Elwell  v.  Railroad  Co.,  7  Wash.  487,  35 
Pac.  376;  Bocock«  Bx'r,  v.  Coal  &  Iron  Co., 
82  Va.  913,  1  S.  E.  325,  8  Am.  St  Rep.  128; 
Bank  v.  Roman  Catholic  Church,  109  N.  Y. 
512,  17  N.  E.  408;  Cook  on  Corporations  (6th 


Sd.)  If  716-719;  Clark  on  Corporations,  p. 
495;  21  A.  &  E.  p.  859.  To  quote  from  a 
few  of  the  cases:  In  Iron  Mine  v.  Bank, 
supra,  Cooley,  Judge,  said:  "It  was  not  dis- 
puted by  the  defense  that  the  corporation  as 
such  had  power  to  make  the  notes  in  suit 
The  question  was  whether  it  had  in  any 
manner  delegated  that  power  to  Wetmore. 
We  cannot  agree  with  the  plaintiff  that  the 
mere  appointment  of  general  agent  confers 
any  such  power.  White  v.  Westport  Cotton 
Mfg.  Co.,  1  Pick.  [Mass.]  215  [11  Am.  Dec. 
168],  is  not  an  authority  for  that  position,  nor 
is  any  other  case  to  which  our  attention  has 
been  invited.  In  McCuUough  v.  Moss,  5  Denio 
[N.  Y.]  567,  the  subject  received  careful  at- 
tention, and  it  was  held  that  the  president 
and  secretary  of  a  mining  company,  without 
being  authorized  by  the  board  of  directors 
to  do  so,  could  not  bind  the  corporation  by 
a  note  made  in  its  name.  Murray  v.  East 
India  Co.,  5  B.  &  Aid.  204,  Benedict  v.  Lan- 
sing, 5  Denio  [N.  Y.]  283,  and  The  Floyd  Ac- 
ceptances, 7  WalL  666  [19  U  Ed.  169],  are 
authorities  in  support  of  the  same  view. 
The  plaintiff,  then,  cannot  rest  its  case  on 
the  implied  authority  of  the  general  agent 
The  issuing  of  promissory  notes  is  not  a 
power  necessarily  incident  to  the  conduct  of 
the  business  of  mining,  and  it  is  so  suscepti- 
ble of  abuse  to  the  injury,  and  indeed  to  the 
utter  destruction  of  a  corporation,  that  it  is 
wisely  left  by  the  law  to  be  conferred  or  pot 
as  the  prudence  of  the  board  of  direction 
may  determine.*'  In  Worthlngton's  Case, 
supra,  195  Pa.,  45  Atl.,  it  was  held:  **The  by- 
laws of  a  corporation  upon  their  adoption  be- 
come written  into  the  charter,  knd  put  par- 
ties who  deal  with  the  corporation  upon  no- 
tice, in  trading  with  the  officers  of  the  corpo- 
ration, as  to  the  extent  of  the  power  and 
agency  of  such  officer,  and  this,  whether  the 
specific  by-law  has  been  brought  home  to 
them  or  not"  In  an  action  against  a  cor- 
poration to  hold  it  liable  on  an  indorsement 
of  a  promissory  note  by  its  president,  bind- 
ing instructions  should  be  given  for  defend- 
ant where  it  appears  that  the  president  had 
no  authority  under  the  by4aw8  to  make  the 
indorsement,  that  the  corporation  received 
no  benefit  from  it,  and  that  there  was  no 
course  of  dealing  between  the  parties  which 
misled  the  plaintiff.  In  the  Arkansas  case 
the  court  held  among  other  things:  "(a)  The 
president  and  secretary  of  a  corporation  are 
not  empowered  to  bind  it  by  their  signatures 
to  commercial  paper,  unless  such  authority 
is  expressly  conferred.  Such  power  is  not 
to  be  presumed  simply  from  the  fact  that  it 
has  been  exercised,  (b)  A  corporation  is  lia- 
ble on  negotiable  paper  Issued  by  its  presi- 
dent and  secretary  only  when  express  power 
has  been  conferred  upon  them  to  issue  it  or 
when  they  have  habitually  issued  it,  or  when 
their  act  in  issuing  it  has  been  validlfied  by 
the  corporation,  or  when  the  latter  has  re- 
ceived the  benefit  by  the  transaction." 
In  Cook,  {  717,  the  doctrine  is'  stated  as 
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follows:  'fThe  president  of  a  corporation  bas 
no  power,  by  reason  of  Ills  office  alone,  to 
buy,  sell,  or  contract  for  the  corporation, 
nor  to  control  Its  property,  funds,  or  man- 
agement. His  duty  Is  merely  to  preside  at 
meetings  of  the  board  of  directors,  and  to 
perform  only  such  other  duties  as  the  by- 
laws or  resolutions  of  the  board  of  directors 
may  expressly  authorize.  This  is  a  rule 
established  by  the  great  weight  of  author- 
ity. The  board  of  directors  may,  of  course, 
expressly  authorize  the  president  to  contract; 
or  his  authority  to  contract  may  arise  from 
his  having  assumed  and  exercised  that  power 
In  the  past;  or  the  corporation  may  ratify 
his  contract  or  accept  the  benefits  of  it  and 
thereby  be  bound.  But  the  general  rule  is 
that  the  president  cannot  act  or  contract 
for  the  corporation  any  more  than  any  other 
director.  This  question  has  frequently  been 
before  the  courts,  and  many  decisions  have 
been  rendered  in  regard  to  it  A  large  num- 
ber of  the  cases  are  given  in  the  notes  be- 
low." And,  even  when  the  president  acts  as 
general  manager,  this  same  author  says  (sec- 
tion 719):  '"The  general  manager  of  a  cor- 
poration has  no  power  to  make  and  deliver 
the  promissory  note  of  the  company  nor  to 
indorse  the  name  of  the  company  on  conmier- 
dal  paper  except  possibly  in  payment  of 
debts,*'  etc.  In  no  Jurisdiction  has  the  whole- 
some doctrine  contended  for  been  more  clear- 
ly stated  nor  more  fully  fortified  and  sus- 
tained than  with  ml  as  evidenced  in  the  case 
of  Bank  v.  Hay,  143  N.  G.  826,  55  S.  E.  811. 
In  that  valuab^  opinion,  Associate  Justice 
Walker  in  apt  and  forceful  language,  and 
with  a  wealth  of  authority,  sustains  the 
propositions.  "When  one  deals  with  an  agent, 
it  behooves  him  to  asc^taln  correctly  the 
scope  and  extent  of  his  authority  to  contract 
for  and  In  behalf  of  his  alleged  principal.'' 
"The  authority  to  draw,  accept  or  indorse 
bills,  notes,  and  checks  will  not  readily  be 
implied  as  an  incident  to  the  express  author- 
ity of  an  agent  It  must  ordinarily  be  con- 
ferred expressly,  but  it  may  be  implied  if 
the  execution  of  the  paper  is  a  necessary  in- 
cident to  the  business;  that  is,  if  the  pur- 
pose of  the  agency  cannot  otherwise  be  ac- 
complished." It  is  no  answer  to  this  position 
to  say  "that,  when  one  of  two  innocent  par- 
ties must  suffer  by  the  act  of  another,  that 
one  which  has  put  it  In  the  power  of  the 
wrongdoer  to  commit  the  act  must  bear  the 
losa"  This  is  to  avoid  the  issue  by  begging 
the  entire  question.  The  very  question  in- 
volved here  is  whether  the  corporation  has 
acted  wrongfully,  and  whether  by  reason  of 
the  wrong  the  Instrument  sued  on  has  be- 
come its  obligation.  What  has  it  done  or 
n^ected  to  do?  It  has  elected  a  president, 
and  conferred  upon  him  power  to  preside 
over  the  meetings,  make  annual  reports,  and, 
In  conjunetion  with  the  secretary  and  treas- 
urer, a  bonded  officer  to  the  extent  of  $25,000, 
Co  make  the  valid  and  ordinary  contracts  In- 
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ddent  to  the  business.  Under  the  law,  the 
signing  of  commercial  paper  is  not  within 
the  scope  of  his  authority,  real  or  apparent. 
The  company  has  done  nothing  to  recognize 
or  ratify  Ms  conduct  on  this  or  any  other 
occasion,  nor  has  it  received  any  ben^t  from 
his  act  In  such  case.it  would  not  do  to  say 
that  the  mere  electing  him  president  put  him 
in  a  position  to  wrong  others.  Speaking  to 
this  question  in  Iron  Mine  v.  Bank,  80  Mich. 
644,  Judge  Cooley  says:  "While  the  principle 
Invoked  is  a  very  just  and  proper  one,  it 
is  one  that  must  be  applied  with  great  dr- 
enmspection  and  caution.  Any  person  may 
be  said  to  put  another  in  position  to  commit 
a  fraud  when  he  confers  upon  him  any  au* 
thority  which  is  susceptible  of  abuse  to  the 
detriment  of  others;  but,  if  the  authority  is 
one  with  which  it  Is  proper  for.  one  man  to 
clothe  iEinother,  negligence  cannot  be  imputed 
to  the  mere  act  of  giving  it  Any  one  who 
Intrusts  to  another  his  signature  to  a  written 
instrument  furnishes  him  with  the  means  of 
perpetrating  a  fraud  by  an  unauthorized  al; 
teration  or  other  improper  use  of  it  But 
if  the  instrument  was  a  proper  and  customa- 
ry Instrument  bf  business,  and  lias  been  is- 
sued without  fraudulent  intent  In  a  business 
transaction,  there  Is  no  more  reason  for  im- 
posing upon  the  maker  the  consequences  of 
a  fraudulent  use  of  it  than  there  is  for  visit- 
ing them  upon  any  third  person.  In  other 
words,  it  is  not  the  mere  fact  that  one  has 
been  the  means  of  enabling  another  to  com- 
mit a  fraud  that  shall  make  him  justly 
chargeable  with  the  other's  misconduct;  but 
there  must  be  that  In  what  he  has  done  or 
abstained  from  doing  that  may  fairly  be  held 
to  charge  him  with  neglect  of  duty." 

The  position  of  the  court  is  not  strengthen- 
ed by  the  fact  that  this  corporation  Is  given 
in  express  terms  the  right  to  borrow  money ; 
very  few,  if  any,  industrial  companies  are 
without  such  power,  nor  by  assuming,  entire- 
ly without  supporting  evidence,  in  the  record 
or  out  of  it,  so  far  as  the  writer  is  aware, 
that  an  oil  mill  is  more  accustomed  to  bor- 
row money  than  any  and  every  other  kind 
of  industrial  corporation  engaged  in  business; 
nor  by  the  proposition  advanced  that  this 
was  commercial  paper,  put  in  circulation  by 
the  oil  company  and  Its  agencies.  It  does 
not  appear  that  the  corporation  has  borrow- 
ed any  money,  or  that  it  has  received  any 
pecuniary  benefit  from  the  transaction,  and 
the  fundamental  question  is  whether  the 
note  sued  on  was  put  in  circulation  through 
the  oil  company  or  its  agencies,  whether  the 
paper  in  any  way  ever  became  the  company's 
note,  and  here  also,  to  my  mind,  the  court 
assumes  the  very  point  In  disptite.  The  cas- 
es cited  and  relied  upon  by  the  court  do  not 
in  my  view  support  its  position.  In  the  in- 
surance cases  dted  from  this  court — Davis  v. 
Insurance  Co.,  and  others — the  decision  pro- 
ceeded on  the  theory  that  the  officer  was  a 
general  agent,  representing  the  company,  and 
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the  act  In  question  was  within  the  scope  of 
his  powers.  In  Bank  v.  Bank,  77  U.  S.  (10 
Wall.)  604, 19  L.  Ed.  1008,  the  acts  of  a  bank 
cashier  In  pledging  the  bank's  credit  by  cer- 
tifying checks  were  shown  to  be  according 
to  a  custom  generally  prevalent  with  banks 
and  it  was  held  that  there  was  evidence 
from  which  it  might  be  Inferred  that  the 
custom  prevailed  at  this  particular  bank  and 
with  its  knowledge  and  assent  In  Oliver 
W.  Bird  V.  Daggett,  97  Mass.  494,  the  agent 
was  duly  authorized  to  sign  "all  notes  and 
business  papers,*'  and  this  was  construed  as 
Justifying  the  position  that  an  acconmiodation 
note  was  within  the  scope  of  his  apparent 
authority.  In  Hutchinson  v.  Bank,  128  N.  C 
72,  38  S.  E.  252,  the  question  was  on  the 
power  of  a  banking  corporation  to  act  in  the 
premises,  and  the  authority  of  the  officers  to 
charge  it  or  the  methods  by  which  they 
could  do  it  was  in  no  way  presented.  And 
the  reference  to  Thompson  on  Corporations, 
I  85,  5,  6,  and  10  Cyc.  1003,  as  cited  with 
approval  in  Watson  v.  Manufacturing  Co., 
147  N.  C.  475,  61  S.  E  273,  and  Mershon  v. 
Morris,  148  N.  C.  52,  61  S.  B.  647,  was  on 
facts  widely  variant  from  these  appearing 
in  this  record.  In  Watson's  Case  the  officer 
executing  the  note  in  question  was  president 
and  treasurer  as  well  as  owner  of  nearly  all 
the  stock,  was  in  absolute  control  of  the  cor- 
poration, its  assets  and  purposes,  and,  fur- 
ther, there  was  ample  evidence  of  ratifica- 
tion. Africa  y.  Duluth  Co.,  82  Minn.  283,  84 
N.  W.  1019,  83  Am.  St  Bep.  424,  on  similar 
facts,  was  to  like  purport  In  the  Mershon 
Case  the  president  of  a  lumber  company  had 
given  an  order  for  a  lot  of  machinery  for 
use  in  the  company's  business,  which  was 
delivered  under  a  contract  that  title  should 
remain  in  the  vendor  till  the  purchase  price 
was  paid.  The  company  having  become  in- 
solvent, vendor  claimed  a  lien  under  the  con- 
tract, and  the  court  very  properly  held  that 
the  company  or  the  receiver  having  control 
of  its  assets  could  not  keep  the  machinery 
and  repudiate  the  obligation. 

But,  as  far  as  I  am  able  to  interpret  them, 
no  authoritative  decisions  can  be  found  that 
will  uphold  this  note  as  a  valid  obligation  of 
the  defendant  company  on  the  facts  of  this 
case.  There  is  nothing  harsh  or  unreasonable 
in  the  position  contended  for.  No  well-order- 
ed bank  should  place  $10,000  with  an  incor- 
porated company  of  this  character  or  any 
other,  without  looking  to  the  authority  for 
the  transaction.  No  well-ordered  bank  does 
do  it  or,  if  they  do,  they  should  not  be  pro- 
tected in  it.  It  was  very  little  to  ask  on  the 
part  of  these  injured  stockholders  that  a 
bank  within  60  miles  of  the  company's  plac- 
ing should  inform  themselves  on  this  vital 
question.    A  vast  and  increasing  amount  of 


business  in  this  country  le  being  nndertaken 
nnd  carried  on  through  these  smaller  in- 
corporated companies.  They  are  contributing 
much  to  the  business  enterprise  and  welfare 
of  every  section  of  the  state,  and  afford  one 
of  the  few  opportunities  remaining  for  small 
investors.  A  decision  which  ignores  and 
breaks  down  the  safeguards  reasonably  de- 
vised for  their  protection,  affording  oppor- 
tunity for  a  faithless,  inefficient,  or  gullible 
president  to  wreck  his  company,  and  destroy 
its  assets  under  the  persuasive  influence  of 
some  local  bank  president  sometimes  a  friend, 
and  always  in  a  position  to  extend  personal 
favors,  is  to  be  indeed  deplored,  and  in  my 
Judgment  has  no  sanction  in  good  reason 
nor  well-considered  precedent. 

I  am  of  opinion  that  the  order  of  non- 
suit should  be  affirmed. 


(157  N.  C.  572) 

HENBY  et  sL  y.  HILLIABD  et  aL 

Appeal  of  GILMEB. 

(Supreme  Court  of  North  Carolina.    Dec.  23, 

1011.) 

1.  Trusts    (|  815* )  —  Trosrax  ^  Compbh sa- 

TION. 

Where,  by  agreement  between  a  trustee 
and  the  beneficiaries,  made  June  30,  1908,  it 
was  stipulated  that  the  trustee  should  receive 
$6,500  in  fuU  for  all  services  since  1898,  and 
might  retain  all  amounts  allowed  for  semces 
prior  to  that  time,  a  sale  of  land  made  by  him 
in  1900  was  covered  bv  such  agreement;  and 
hence  he  was  not  entitled  to  make  an  addi- 
tional charge  therefor. 

[Ed.  Note.— For  other  cases,  see  Trusts. 
Cent.  Dig.  {S  433-443,  474-479;  Dec  Dig.  | 
316.^1 

2.  Trusts  ({  315*)^Tbu8Ibb^Aooount8  — 

Services. 

Where  an  agreement  In  proceedings  to 
settle  a  trustee's  account  before  a  referee  pro- 
vided that  the  referee's  report  should  be  con- 
sidered correct  as  to  all  debts  and  credits 
passing  through  the  trustee's  hands,  ''except 
as  modified  by  the  agreement  as  to  charges 
for  services  rendered"  by  such  trustee,  the 
beneficiaries  were  not  thereby  precluded  from 
objecting  to  a  charge  for  services  for  selling 
certain  land,  alleged  to  have  been  covered  by 
a  prior  agreement. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent.  Dig.  U  433-443,  474-479;  Dec.  Dig.  f 
315.^] 

3.  Trusts  (J  311*)— Trustee  — Accounts  — 
Credits. 

Where  the  amount  due  certain  heirs  from 
a  trustee  was  fixed  by  a  decree  of  distribu- 
tion at  $5,500,  the  trustee  had  no  authority 
to  pay  them  $6,174.17,  and  was  therefore  not 
entitled  to  credit  in  his  account  for  the  dif- 
ference. 

[Ed.  Note.— For  other  cases,  see  Trusts* 
Cent.  Dig.  8  430;    Dec  Dig.  {  311.*] 

Appeal  from  Superior  Court,  Haywood 
County;  Cline,  Judge. 
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Judicial  settlement  of  the  estate  of  one 
Ijove,  deceased.  On  exceptions  to  the  report 
of  a  referee  in  an  action  by  W.  L.  Henry  and 
others  against  W.  Ia  HiUiard  and  others. 
From  rulings  modifying  the  referee's  report, 
R.  D.  Gilmer,  trustee,  excepted  and  appeals. 
Affirmed. 

See.  also,  155  N.  a  872,  71  S.  B.  439. 

Walter  Clark,  Jr.,  for  appellant  W.  T. 
Crawford,  for  appellee. 

PER  CURIAM.  This  was  a  dvil  action  In- 
▼olYing  the  settlement  of  what  is  termed  In 
the  record  the  **Love  Estate."  '  Pending  the 
proceedings,  on  motion  of  Hon.  R.  D.  Gilmer, 
trustee  of  funds  belonging  to  the  estate  aris- 
ing from  sale  of  certain  lands  in  Haywood, 
Jackson,  and  adjoining  counties,  report  was 
made,  and,  on  exceptions  filed,  the  questions 
involved  were  referred  by  order  of  court  to 
M.  W.  Bell,  Esq.,  who  heard  testimony  and 
made  report,  containing  his  findings  of  fact 
and  conclusions  of  law  in  the  case.  Excep- 
tions having  been  found  to  this  report,  pres- 
ent judgment  was  entered  at  January  term, 
1911,  and  the  trustee,  as  stated,  excepted  and 
appealed. 

[1]  The  objections  made  to  the  validity  of 
the  judgment  are,  first,  that  the  trustee  is 
charged  with  the  sum  of  $669.30,  commissions 
beretofore  retained  by  him  on  a  sale  of  cer- 
tain lands  in  Jackson  county  made  in  the 
year  1900,  under  and  by  virtue  of  a  written 
agreement  as  to  fees  had  and  made  between 
the  trustee  and  two  of  the  beneficiaries  of 
the  estate,  with  the  sanction  of  a  majority 
of  the  cestui  que  trusts,  in  1894.  This  item 
was  no  doubt  charged  against  the  trustee  for 
the  reason  that  under  another  agreement, 
entered  into  between  all  the  parties  of  record 
on  the  30th  day  of  June,  1908,  subsequent  to 
the  one  before  mentioned,  it  was  stipulated 
that  the  trustee  should  receive  the  sum  of 
f6,500  in  full  for  all  services  since  1898,  and 
might  retain  all  amounts  allowed  him  for 
services  before  that  time.  The  sale  under 
which  this  charge  is  made  took  place  as 
stated  in  1900,  and  the  commissions,  there- 
fore, are  covered  by  agreement  for  ?6,500, 
and  were,  therefore,  not  a  proper  charge. 

[2]  It  is  claimed  for  the  trustee  that  this 
objection  is  not  open,  because  the  parties 
had  also  agreed  that  the  report  filed  by  the 
trustee,  in  which  this  item  appeared  as  a 
proper  credit,  should  be  taken  as  correct; 
tmt  we  do  not  think  this  a  correct  position. 
The  agreement,  in  the  particulars  referred 
to,  expressly  states  that  the  report  of  the 
Teferee  "Is  to  be  considered  as  correct  as 
to  all  debts  and  credits  that  have  passed 
through  the  hands  of  said  Gilmer,  except  as 
wufdifled  by  this  agreement  as  to  charges  for 
services  rendered  by  said  Gilmer."    The  ob- 


jection, therefore,  was  open  to  the  appellees 
by  the  express  provision  of  the  agreement 

[S]  Again,  it  was  objected  that  the  trustee 
had  been  credited  only  with  the  stun  of  ^,- 
500  as  the  amount  properly  paid  by  him  to 
the  heirs  of  Wm.  Welch;  whereas,  the  fftcts 
showed  that  the  trustee  paid  these  heirs  the 
sum  of  $6,174.17.  The  answer  Is  that  the 
amount  due  these  heirs  had  been  fixed  by  a 
decree  of  the  court  made  in  the  cause  at  the 
sum  of  $5,500,  and  there  Is  no  authority  ap- 
pearing for  a  payment  of  any  amount  in  ex- 
cess of  that  sum. 

We  find  noticing  In  the  record  that  would 
justlfly  the  court  in  disturbing  the  conclusion 
reached  by  his  honor,  and  the  judgment  en* 
tered  by  him  is  ^therefore  afilrmed* 

Afilrmed. 


a68  N.  a  s») 
PBNN  V.  STANDARD  UPB  &  ACCI- 
DENTAL  INS.  CO. 

(Supreme  Court  of  North  Carolina.     Dec  2H, 

1911.) 

Insttbaivcb    (I   466*)— Aooinsirr    Poliot— 

CONSTBUCnON. 

Where  an  accident  policy  provided  a  spec- 
ified insurance  for  the  loss  of  sight,  caused 
directly  and  independently  of  all  other  caus- 
es, through  external,  accidental,  and  violent, 
means,  insared  was  not  entitled  to  recover 
for  loss  of  sight  due  to  an  injur/  to  an  e:^e, 
caused  by  bis  accidentally  falling  from  a  train, 
such  fall  having  merely  hastened  the  loss  of 
sight  in  tlie  eye,  which  would  have  been  nlti- 
mately  lost  independent  of  the  accident  be- 
cause of  a  cataract. 

[Bd.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  fS  1178,  1186;    Dea  Dig.  S  466.*] 

Appeal  from  Superior  Court,  Rockingham 
County;  W.  J.  Adams,  Judge. 

Action  by  Aaron  T.  Penn  against  the 
Standard  Life  &  Accidental  Insurance  Com- 
pany. Judgment  for  defendant*  and  plain- 
tiff appeals.    Affirmed. 

Morehead  &  Morehead  and  Sapp  &  Wil- 
liams, for  appellant  G.  S.  Bradshaw  and 
*r.  H.  Calvert,  for  appellee. 

WALKBR,  J.  The  defendant  Issued  to 
the  plaintiff  an  accident  policy  which  in- 
sured him  against  "the  irrecoverable  and 
entire  loss  of  one  eye"  in  the  sum  of  $2,500, 
with  the  proviso  that  the  insurance  should 
only  be  "against  bodily  injuries  effected,  di- 
rectly and  independently  of  all  other  causes, 
through  external,  accidental,  and  violent 
means."  Plaintiff  alleged  that  he  fell  from  a 
train,  and  was  so  injured  that  he  lost  the 
sight  of  one  eye.  There  was  evidence  tend- 
ing to  cast  some  suspicion  on  his  statement 
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that  he  had 'accidentally  fallen;  but,  in  the 
view  we  take  of  the  case,  it  is  not  necessary 
to  further  refer  to  it  or  make  any  comment 
upon  it  There  was  also  evidence  tending  to 
show  that  at  the  time  of  the  fall  he  had  a 
cataract  on  the  eye  that  he  alleges  was  in- 
jured which  would  have  resulted  eyentually 
in  destroying  it,  and  the  plaintiff  Introduced 
evidence  to  the  contrary. 

The  case  turns  upon  the  construction  of 
the  language  in  the  policy  which  we  liave 
quoted,  and  with  reference  to  it  and  the  evi- 
dence as  to  the  cataract  the  court  charged 
the  jury  as  follows:  'The  court  charges 
you  that  if  yon  find  that  tiie  plaintiff  fell 
from  the  car  and  was  thereby  injured,  and 
that  this  injury  was  soon  thereafter  followed 
by  a  loss  of  sight,  and  you  further  find  that 
the  condition  of  the  plaintiff's  eye  at  that 
time  was  such  that,  Independent  of  that  in- 
jury, he  would  ultimately  have  lost  his  sight* 
and  that  this  injury,  falling  from  the  car, 
merely  hastened  the  loss  of  his  sight,  in  that 
event  you  will  not  find  that  the  injury  was 
caused  directly  and  independently  of  all  oth- 
er causes  through  external,  accidental,  and 
violent  means;  but  if  you  find  from  the  evi- 
dence and  by  the  greater  weight  of  it  that 
the  plaintiff  has  suffered  the  entire  loss  of 
sight  of  his  eye,  that  the  loss  of  his  sight 
is  irrecoverable,  that  the  loss  was  caused 
directly  and  independently  of  all  other  caus- 
es, through  external,  accidental  and  violent 
means,  your  answer  to  the  second  issue  wlU 
be  'Yes.'  If  you  do  not  so  find,  your  answer 
will  be  *No.' "  The  plaintiff  excepted  to  this 
instruction.  There  was  a  verdict  for  the 
defendant,  and,  judgment  having  been  enter- 
ed thereon,  the  plaintiff  appealed.  If  the  in- 
struction was  a  correct  one,  and  we  think  it 
was,  the  rule  for  a  new  trial  was  properly 
discharged.  When  the  terms  of  a  policy  are 
free  from  uncertainty  or  ambiguity,  they 
'Should  be  understood  in  their  plain,  ordi- 
nary and  popular  sense";  and  it  is  only 
when  "any  provision,  condition  or  e^foeption" 
Is  ''uncertain  or  ambiguous  in  its  meaning 
or  is  capable  of  two  constructions"  that  it 
"should  receive  that  construction  which  is 
most  favorable  to  the  insured."  1  Gyc.  pp. 
243,  244;  May  on  Insurance,  I  172.  As  long 
as  parties  who  are  capable  of  so  doing  shall 
be  permitted  to  m'ake  their  own  contracts,  it 
is  the  plain  duty  of  the  court  to  enforce  them 
as  they  are  written,  unless  fraud  or  public 
policy  shall  intervene.  Binder  t.  Accident 
As^n,  127  Iowa,  25,  35,  102  N.  W.  190. 
While  the  rule  is  thoroughly  settled  that 
policies  of  this  and  like  character  are  to  be 
construed  liberally,  and  that  ambiguous  pro- 
visions, or  those  capable  of  two  construc- 
tions, should  be  construed  favorably  to  the 
Insured,  and  most  strongly  against  the  in- 
surer, plain,  explicit  language  cannot  be  dis- 
regarded, nor  an  Interpretation  given  the 
policy   at   variance    with   the   clearly    dis-i 


dosed  intent  of  the  parties.  Taking  the  pol- 
icy, in  the  case  at  bar,  by  its  four  comers, 
it  will  admit  of  but  one  construction.  White 
V.  6.  L.  &  Accident  Ins.  Co.,  95  Mion.  77,  103 
N.  W.  735,  884. 

In  Oarr  v.  P.  M.  life  Ins.  Go.,  100  Mo.  App. 
602,  76  S.  W.  180,  the  court  said  that  the 
question  of  proximate  and  immediate  cause 
is  not  raised  under  the  conditions  of  a  pollcx 
which  in  terms  excludes  disease  or  bodily 
infirmity,  and  which  could  have  no  more 
force  than  the  general  provision,  "independ- 
ent of  all  other  causes."  See,  also,  C.  T. 
Mut  Ass'n  T.  Fulton,  79  Fed.  423,  24  0.  G. 
A.  654.  If  the  jury  had  found  that  the  in- 
jury was  caused  by  the  sum  of  two  causes — 
that  is,  that  the  accident  and  the  pre-existing 
cataract  and  diseased  condition  of  the  eye 
were  together  responsible  for  the  subsequent 
blindness — ^the  plaintiff  could  not  have  re- 
covered, as  the  injury  must  have  resulted 
from  the  accident,  "independent  of  all  oth- 
er causes."  In  White  v.  S.  L.  &  Accident 
Ins.  Co.,  95  Minn,  77,  103  N.  W.  734,  884, 
the  policy,  In  terms,  had  reference  to  in- 
juries or  death  resulting  "solely  from  such 
injuries  as  the  proximate  cause  thereof," 
and  provided  that  the  insurance  did  not 
cover  accident  or  death  "resulting  wholly  or 
partly,  directly  or  indirectly,  from  bodily  or 
mental  infirmity,  or  disorder,  or  disease  in 
any  form."  In  that  case  the  court  said: 
"Similar  policies  have  been  before  both 
the  state  ahd  federal  courts,  and  the  con- 
census of  judicial  opinion  is  that,  subject  to 
the  exceptions  contained  in  the  policy,  if  the 
injury  be  the  proximate  cause  of  death,  the 
company  is  liable,  but,  if  an  injury  and  an 
existing  bodily  disease  or  infirmity  concur 
and  co-operate  to  that  end,  no  liability  ex- 
ists. If,  however,  the  injury  be  the  cause  of 
the  infirmity  or  disease — If  the  disease  re- 
sults and  springs  from  the  injury — ^the  com- 
pany is  liable,  though  both  co-operate  in 
causing  death.  The  distinction  made  in  this 
particular  is  found  in  that  class  of  cases 
where  the  infirmity  or  disease  existed  In  the 
insured  at  the  time  of  the  injury,  and,  on 
the  other  hand,  that  class  of  cases  where  the 
disease  was  caused  and  brought  about  by 
the  Injury.  And  even  in  cases  where  the  in- 
sured is  afflicted  at  the  time  of  the  accident 
with  some  bodily  disease,  if  the  accidental 
injury  be  of  such  a  nature  as  to  cause  death 
solely  and  independently  of  the  disease,  liabil- 
ity exists.  The  rule  of  proximate  cause,  as 
applied  to  actions  of  negligence,  cannot  be 
applied  in  its  full  scope  to  contracts  of  this 
nature."  See,  also,  M.  C.  Company  v.  Glass, 
29  Tex.  Civ.  App.  159,  67  S.  W.  1062.  Ward 
T.  -Etna  Life  Ins.  Co.,  85  Neb.  471,  123  N. 
W.  456,  was  an  action  on  a  policy  which  per- 
mitted recovery  only  when  the  Injury  or 
death  resulted  from  accidental  means  "in- 
dependently of  all  other  causes";  and  the 
court  said :  "Plaintiff  was  not  entitled  to  re- 
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cover  If  deatli  was  caused  by  tbe  sum  of 
these  two  causes.** 

We  may  thus  sununarise  another  case: 
"^t  Is  conceded  that  the  disease  of  appendici- 
tis, with  its  consequences  and  complications, 
caused  the  death  of  the  insured,  but  the  real 
<niestioii  of  fact  lies  further  back,  and  is 
whether  the  fall  against  the  dashboard,  act* 
tng  independently  of  any  othor  cause,  pro- 
duced this  disease.  If  the  Insured  recovered 
from  his  former  attacks  of  this  disease,  so 
that  it  no  longer  existed  in  his  body,  and 
there  was  only  a  susceptibility  to  have  it  in 
case  a  proper  exciting  cause  should  arisen 
and  in  this  case  the  fall  against  the  dash- 
board proved  to  be  such  exciting  cause,  the 
^case  would  be  one  for  recovery  under  the 
policy ;  but  if  because  of  the  former  attacks 
there  was  not  merely  a  susceptibility  to  a 
further  attack,  but  the  actual  disease  itself 
existed,  liable  to  be  rendered  active  and  viru- 
lent by  an  injury  such  as  that  suffered  by 
the  insured,  in  that  event  the  active  disease 
which  resulted  in  death  would  not  be  regard- 
ed as  the  result  of  the  fall  alone,  but  as  the 
joint  result  of  the  fall  and  the  latent  dis- 
ease^ and  hence  there  could  be  no  recovery 
under  the  policy."  N.  A.  Casualty  Co.  v. 
Shields,  166  Fed.  64,  85  C.  C.  A.  122.  In  stUl 
another  important  case  a  similar  ruling  was 
made:  '^f  Shryock  suffered  an  accident  and 
his  death  was  caused  by  that  alone,  the  as- 
sociation agreed  by  its  certificate  to  pay  the 
promised  indemnity.  But,  if  he  was  affected 
with  a  disease  or  bodily  infirmity  which  caus- 
ed his  death,  the  association  was  not  liable 
under  this  certificate,  whether  he  also  suf- 
fered an  accident  or  not.  If  he  sustained  an 
accident,  but  at  the  time  it  occurred  he  was 
suffering  from  a  pre-existing  disease,  or  bod- 
ily infirmity,  and  if  the  accident  would  not 
have  caused  his  death  if  he  had  not  been 
affected  with  the  disease  or  infirmity,  but  he 
died  because  the  accident  aggravated  the 
effects  of  the  disease,  or  the  disease  aggra- 
vated the  effects  of  the  accident,  the  express 
contract  was  that  the  association  should  not 
be  liable  for  the  amount  of  this  insurance. 
The  death  in  such  a  case  would  not  be  the 
result  of  the  accident  alone,  but  it  would 
be  caused  partly  by  the  disease  and  partly 
by  the  accident,  and  the  contract  exempted 
the  association  from  liability  therefor.**  N. 
M.  Ace  Ass*n  v.  Shryock,  73  Fed.  774,  20  C. 
CL  A.  8.  The  policy  in  that  case  contained  a 
clause  similar  to  the  one  we  haye  quoted 
from  the  policy  upon  which  this  suit  was 
brought 

In  Binder  v.  Accident  Ass'n,  supra,  the 
poUcy  provided  that  it  must  appear  tbat  the 
death  or  disability  "was  purely  accidental, 
and  the  direct  result  of  an  accident,  and 
that  the  accident  was  the  sole  and  only 
cause  of  the  said  member's  death  or  dis- 
ability.** The  court  said:  "If  it  be  true,  as 
the  Jxaj  might  have  found  under  the  evi- 


dence^ that  the  diseased  condition  of  the  ar- 
teries aggravated  the  effect  of  the  accident, 
if  there  was  one,  and  contributed  to  the  dis- 
ability occasioned  thereby,  then,  under  the 
express  terms  of  the  contract  there  was  no 
liability  on  the  part  of  the  association." 
Freeman  v.  M.  Accident  Ass*n,  156  Mass.  351, 
30  N.  E.  1013, 17  L.  R.  A.  753,  was  an  action 
on  a  policy  containing  a  provision  similar  to 
the  one  In  the  policy  upon  which  this  suit 
was  brought  Speaking  to  the  question  now 
under  discussion,  the  court  said:  "The  ques- 
tion as  to  whether  peritonitis,  if  that  caus- 
ed his  death,  is  to  be  deemed  a  disease 
within  the  meaning  of  this  policy,  so  far 
as  to  prevent  a  recovery,  depends  upon  the 
question  whether  or  not  before  the  time 
of  the  fall,  and  at  the  time  of  the  fall,  he 
had  then  the  disease — was  then  suffering 
with  the  disease.  If  he  was,  then,  in  the 
sense  of  the  policy,  although  (the  disease  was) 
aggravated  and  made  fatal  by  the  fall,  he 
cannot  recover."  See  C.  T.  Accident  Ass'n 
V.  Pulton,  79  Fed.  423,  24  0.  C.  A.  654. 

There  is  some  conflict  in  the  authorities, 
but  we  believe  that  those  best  considered 
hold  with  the  courts  whose  decisions  we 
have  dted.  The  charge  of  the  court  placed 
the  vital  issue  fairly  and  squarely  before 
the  jury,  and  they  have  found  the  facts 
against  the  plaintiff,  which  means  that  he 
had  a  cataract  at  the  time  he  fell,  if  he  did 
fall,  and  that  it  united  actively  and  efficient- 
ly with  the  fall  in  producing  the  unfortunate 
result  In  some  cases  where  the  words  ''prox- 
imate cause*'  have  been  used  in  the  policy 
to  describe  the  causal  connection  between 
the  accident  and  the  resultant  injury,  some 
courts  have  held  that  the  words  thus  em- 
ployed to  express  the  nature  of  the  risk 
should  be  construed  according  to  their  com- 
mon and  accepted  meaning  as  adopted  and 
approved  in  law  under  like  conditions  and 
circumstances,  and  as  thus  interpreted  they 
refer  to  the  efficient  cause  from  which  the 
injury  results,  whether  such  cause  produces 
the  injury  directly  or  through  the  medium  of 
an  intervening  cause  or  agency,  which  It  sets 
in  motion,  and  which  are  then  untied  by 
close  causal  relation  to  each  other,  and  this 
rule  was  applied  to  a  case  in  which  it  ap- 
peared that  the  insured  sustained  an  acci- 
dental fall  which  caused  an  abrasion  of  the 
skin  of  his  leg,  with  the  result  that  blood 
poisoning  set  in  and  death  ensued,  and  it 
was  very  correctly  held  that  the  evidence 
should  be  submitted  to  the  jury  to  find 
whether  the  death  resulted  proximately  and 
solely  from  the  fall.  And  some,  at  least 
of  the  cases  cited  by  appellant's  counsel,  may 
be  harmonized  with  our  decision  in  this  case 
by  adverting  to  the  distinction  pointed  out 
In  those  cases.  Cary  v.  P.  A.  Ins.  Co.,  127 
Wis.  67,  106  N.  W.  1065,  6  L.  R.  A.  (N.  S.) 
926,  116  Am.  St  Rep.  997;  7  Am.  &  Eng. 
Ann.  Cas.  484^    No  such  words  are  to  b« 
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found  in  this  policy.  The  case  we  have  just 
put  was  somewhat  like  the  one  dted  by  us 
from  the  Massachusetts  court,  and  In  the 
latter  case  it  was  held  that,  where  the  acci- 
dent Itself  causes  the  disease  which  then 
unites  with  it  in  producing  the  injury,  the 
insurer  is  liable,  but  not  where  the  disease 
pre-existed  and  contributed  proximately  to 
the  injury.  If  this  distinction  is  kept  clearly 
in  view,  many  of  the  authorities,  which  ap- 
parently conflict,  may  be  reconciled.  In  our 
case  there  is  no  question  of  proximate  cause. 
The  parties  have  solemnly  contracted,  the 
plaintiff  to  be  protected  and  the  defendant 
to  Insure  him  against  loss,  under  well-defined 
conditions,  and  the  contract  must  be  con- 
strued, being  unambiguous,  as  it  is  written, 
under  the  maxim  of  the  law,  which  prohib- 
.  Its  us  to  make  a  contract  for  the  parties, 
but  allows  us  only  to  construe  the  contract 
which  they  have  made  (in  haec  federa  non 
venl). 

The  other  exceptions  do  not  suggest  to  us 
any  reversible  error.  A  careful  considera- 
tion of  this  case  discloses  nothing  that  should 
induce  us  to  reverse  the  judgment 

No  error. 

(157  N.  C.  499) 

LUTHER  et  aL  ▼.  LUTHER  et  aL 

(Supreme  Court  of  North  Carolina.     Dec  20, 

1911.) 

1.  Partition  ({  30*)— Pboceedings. 

Tenants  in  common  cannot,  as  a  matter  of 
right,  have  partial  partition  of  the  lands  own- 
ed by  them,  and  when  only  a  part  of  the  land 
is  described  in  the  petition  the  defendant  may 
ailege  that  there  are  other  lands  owned  in 
common,  and  have  them  included  in  the  parti- 
tion; but  he  cannot  by  answer  secure  parti- 
tion of  lands  in  which  others,  who  are  not  par- 
ties, are  interested. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  {§  80-82;   Dec  Dig.  §  30.*] 

2.  Partition  (J  113*)— Appeal  from  Clerk. 

In  partition  upon  an  appeal  from  the 
clerk,  the  proceeding  being  before  the  court, 
he  may  hear  and  determine  all  the  matters  in 
controversy  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dec  Dig.  S  113.*] 

3.  Partition  ({  30*) —Proceedings  — Peti- 
tion. 

The  petition  in  partition  alleged  that  the 
defendants,  who  were  husband  and  wife,  were 
joint  tenants,  between  themselves,  of  an  un- 
divided half  interest  in  the  land.  In  his  answer 
the  defendant  husband  sought  partition  of  oth- 
er lands  owned  in  common  bv  him  and  plain- 
tiffs, but  did  not  allege  that  his  wife  had  any 
interest  therein.  Held,  that  he  was  entitled  to 
partition  of  such  lands,  for  the  petition  showed 
that  the  husband  and  wife  were  seised  of  an 
estate  by  entireties,  with  a  right  of  survivor- 
ship; and  hence  no  separate  part  of  the  land 
would  be  allotted  to  the  wife. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dec  Dig.  I  30.^] 

Appeal  from  Superior  Court,  Buncombe 
County;   Lane,  Judge. 


Proceedings  by  R.  L.  Luther  and  another 
against  D.  P.  Luther  and  another  for  par- 
tition. From  a  judgment  for  plaintiffs,  de- 
fendants appeal.    Reversed  and  remanded. 

This  is  a  proceeding  by  R.  L.  Lather  and 
S.  J.  Luther  against  D.  P.  Luther  and  wife, 
Ida  Luther,  to  have  partition  of  two  tracts 
of  land,  particularly  described  in  the  peti- 
tion. The  petitioners  allege  that  R.  L.  Lu- 
ther and  S.  J.  Luther  are  owners  of  two 
undivided  one-sixth  Interests  in  said  lands, 
each  being  entitled  to  one-sixth  thereof, 
and  that  the  defendant  D.  P.  Luther  is  the 
owner  of  an  undivided  one-sixth  interest 
therein,  and  that  he  and  his  wife,  the  de- 
fendant Ida  Luther,  are,  as  between  them- 
selves, joint  tenants  of  an  undivided  one-half 
interest  The  defendants  answer,  and,  among 
other  things,  allege  that  the  petitioners  and 
the  defendant  D.  P.  Luther  are  tenants  in 
common  of  two  other  tracts  of  land  de- 
scribed in  the  answer,  and  that  they  and 
three  other  persons,  not  parties  to  the  pro- 
ceeding, are  tenants  in  common  in  a  third 
tract  of  land,  and  ask  that  these  three  tracts 
be  embraced  in  the  order  for  partition. 

The  petitioners  moved  before  the  clerk  to 
strike  from  the  answer  the  allegations  in 
reference  to  the  three  tracts  of  land,  'for 
that  the  said  portion  of  the  answer  is  ob- 
noxious, because  it  makes  the  above-entitled 
action  multifarious,  In  that  it  asks  for  di- 
vision of  tracts  of  land  separate  and  distinct 
from  the  tract  of  land,  for  a  division  of 
which  the  petition  asks,  and  which  said 
tracts  of  land  are  not  held  by  the  same 
tenants  in  common  as  the  tract  of  land  the 
division  of  which  la  prayed  for  in  the  peti- 
tion, and  in  that  it  blends  in  one  independ- 
ent cause  of  action  to  which  the  same  per- 
sons are  not  proper  parties;  that  the  said 
portion  of  the  answer  asked  to  be  stricken 
out  is  irrelevant  to  the  cause  of  action  set 
forth  in  the  petition  of  the  petitioners.'*  The 
clerk  sustained  the  motion,  and  made  an 
order  appointing  commissioners  to  divide 
the  land  described  In  the  petition,  and  the 
defendants  excepted  and  appealed  to  the 
judge. 

At  the  September  term,  1911,  of  court, 
the  appeal  came  on  for  hearing,  and  the 
defendants,  by  leave  of  the  court,  struck 
from  their  answer  the  allegations  as  to  the 
third  tract  of  land,  and  his  honor  then  de- 
creed that  the  actions  above  mentioned  be 
severed,  and  that  the  proceeding  to  parti- 
tion the  lands  described  in  the  petition  herein 
constitute  one  proceeding,  and  the  proceed- 
ing to  partition  the  lands  described  in  the 
answer  herein  constitute  a  separate  proceed- 
ing, and  that  the  order  of  the  clerk,  direct- 
ing a  partition  of  the  lands  set  forth  in  the 
petition,  be  confirmed,  and  the  exceptions  of 
the  defendant  be  overruled. 

The   defendants    excepted    and   appealed. 


•For  other  casei  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Kej  No.  Sfriee  ft  Rep*r  indexee 
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Jas.  H.  Merrlmon*  for  appellants.  Locke 
Craig  and  Jones  &  Williams,  for  appellees. 

4 

ALLEN,  J.  [1,2]  The  anthoritlea  seem 
to  agree  that  tenants  in  common  cannot,  as 
a  matter  of  right,  have  partial  partition  of 
the  lands  owned  by  them,  and  that  when 
only  a  part  of  the  land  is  described  in  the 
petition  the  defendant  may  allege  that  there 
are  other  lands  owned  in  common,  and  have 
them  included  in  the  order  of  partition.  30 
Cyc  177;  Barnes  v.  L^ch,  161  Mass.  510, 
24  N.  R  783,  21  Am.  St  Rep.  473;  Bige- 
low  y.  Ldttlefield,  52  Me.  24,  83  Am.  Dee.  484. 
In  the  last  case  cited,  the  court  says:  "One 
tenant  in  common  cannot  enforce  partition 
of  part  only  of  the  common  estate.  Such  a 
course  would  lead  to  fraud  and  oppression.'* 
If  a  different  rule  should  be  adopted,  and 
three  or  four  small  tracts  of  land  were 
owned  in  common,  separate  petitions  could 
be  filed  for  each,  costs  would  be  increased, 
and  frequently  sales  for  diTision  would  be 
necessary,  when,  if  all  were  included  in 
one  petition,  an  actual  partition  would  be 
practicable.  It  is,  however,  true,  as  con- 
tended by  the  petitioner,  that  the  defendant 
cannot  by  answer  introduce  into  the  proceed- 
ing lands  in  which  others,  who  are  not 
parties,  are  interested.  Simpson  v.  Wallace, 
83  N.  C,  477;  Brooks  v.  Austin,  95  N.  0. 
474. 

Applying  these  principles  to  th^.  facts  ap- 
pearing in  the  record,  the  order  of  his  honor 
was,  in  our  opinion,  erroneous.  When  the 
proceeding  was  before  the  clerk,  the  ob- 
jection of  the  petitioners  was  well  taken, 
because  at  that  time,  as  to  one  of  the  tracts 
of  land  described  in  the  answer,  it  was  al- 
leged that  three  persons  were  interested, 
who  were  not  parties,  but  on  appeal,  by  leave 
of  court,  this  tract  was  elimii\ated,  and, 
the  proceeding  being  before  the  judge,  he 
could  hear  and  determine  all  matters  in  con- 
troversy. Roseman  v.  Roseman,  127  N.  C. 
498,  37  S.  E.  518. 

[3]  But  the  petitioners  further  say  that  the 
elimination  of  the  third  tract  did  not  cure 
the  evil,  because  it  is  alleged  in  the  peti- 
tion that  Ida  Luther  has  an  interest  in  the 
lands  described  In  the  petition,  and  it  does 
not  appear  that  she  has  any  interest  in  the 
lands  described  in  the  answer.  There  would 
be  much  force  in  this  contention  but  for  the 
form  of  the  allegation  in  the  petition,  which 
la  that  "the  defendants,  D.  P.  Luther  and 
Ida  Luther,  are  Joint  tenants,  as  between 
themselves,  of  an  undivided  one-half  interest 
in  said  lands,"  which  we  understand  to 
mean  an  estate  by  entireties,  under  Bruce  v. 
Nicholson,  109  N.  G.  205,  13  S.  E.  790,  26 
Am.  St  Rep.  562,  and  other  cases,  with  the 
right  of  survivorship.  If  so,  no  separate 
part  of  the  land  would  be  allotted  to  Ida 
Luther,  but  one  share  would  be  set  apart 
to  D.  P.  Luther  and  Ida  Luther.     This  la 


I  in  accord  with  the  policy  of  our  law,  which 
is  to  discourage  multiplicity  of  actions,  and 
to  administer  the  rights  of  the  parties  In 
one  proceeding,  when  possible. 
Reversed. 


OSB  N.  C.  42) 
CAMPBELL  V.  PARLEIY  et  al. 

(Supreme  Court  of  North  Carolina.     Dea  28, 

1911.) 

1.  Judicial  Sales  (§  4^)— Appoiimcxzrr  or 
ComiissiONEB— Motion. 

Where  a  commissioner,  appointed  to  sell 
lands,  dies  before  making'  a  deed,  the  proper 
remedy  for  the  purchaser  who  has  paid  the 
price  is  to  move  the  court  to  appoint  a  new 
commissioDer  to  make  the  deed;  tor  until  the 
deed  is  executed  the  land  is  in  custodia  legis. 

[Bid.  Note.— For  other  cases,  see  Judicial 
Sales,  Cent.  Dig.  |  16;  Dec  Dig.  |  4.*} 

2.  Judicial  Salss  ({  22*)— Pubohask  Monst 
—Payment. 

An  order  for  the  judicial  sale  of  land,  pro- 
Tiding  that  the  purchase  money  should  be  paid 
by  a  certain  time,  is  merely  directory,  and  does 
not  affect  the  purchaser's  title  when  payment 
has  been  accepted  by  plaintiff. 

,   [Ed.    Note.— For    other    cases,    see    Judicial 
Sales,  Cent  Dig.  |  47;    Dec  lAg.  |  22.*] 

3.  Judicial    Sales    ({   31*)  —  Contibilation 
Nunc  Pko  Tunc. 

The  confirmation  of  a  judicial  sale  by  the 
court  upon  the  report  of  the  commissioner  may 
be  made  nunc  pro  tunc. 

[Bid.  Note.— For  other  cases,  see  Judicial 
Sales,  Cent.  Dig.  U  59-61 ;  Dec.  Dig.  §  31.^] 

Appeal  from  Superior  Court,  Graham  Coun* 
ty;   Cline,  Judge. 

Action  by  Li  C.  Campbell  against  Jobn  O. 
Farley  and  others,  in  which  there  was  a 
judgment  for  plaintiff,  and  defendants'  lands 
were  ordered  to  be  sold.  Motion  by  the  Un- 
ion Development  Company,  assignee  of  the 
purchaser  at  the  sale,  for  the  appointment  of 
a  commissioner  to  complete  the  sale.  From 
an  order  granting  the  motion,  E^arl  P.  Tath- 
am,  a  subsequent  purchaser  of  the  land,  ap- 
peals.   Affirmed. 

J.  S.  Adams  and  Jas.  H.  Merrimon,  for 
appellant    Morphew  &  Phillips,  for  appellee. 

WALKER,  J.  This  Is  a  motion  in  the  orig- 
inal cause  by  the  assignee  of  the  purchaser 
at  a  judicial  sale  for  the  appointment  of  a 
commissioner  to  complete  the  sale,  left  un- 
finished by  a  former  commissioner,  who  has 
died,  by  executing  a  deed  to  the  purchaser. 
Those  who  claim  under  the  sale  have  had 
possession  of  the  land  eyer  since  it  was 
made.  The  court  found  as  facts  that  the 
sale  was  made  by  the  commissioner,  and  re- 
ported to  the  court  and  that  the  purchase 
price  had  been  paid. 

[1]  A  motion  in  this  cause  is  the  proper 
remedy.  *'There  is  no  pretense  that  any 
deed  has  been  executed  to  the  purchaser  of 
the  land,  sold  under  the  order  of  the  court, 
by  an  authorized  servant  of  the  court,  and 
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under  Its  permission,  and  until  that  is  done 
the  land  continues  to  be  In  castodla  legis, 
and  any  relief  which  may  be  had  in  refer- 
ence to  it  or  the  purchase  money  must  be 
sought  in  the  original  proceeding.**  Kemp  t. 
Kemp,  85  N.  G.  496.  This  doctrine  is  approT- 
ed  in  Wilson  y.  Chichester,  107  N.  O.  386, 
12  S.  E.  139,  10  Lu  R.  A.  572.  See»  also,  Lord 
V.  Beard,  79  N.  C.  9;  Mauney  v.  Pemberton, 
75  N.  0.  221;  Long  t.  Jarratt,  94  N.  C.  445. 

[2]  It  is  true  that  the  order  of  sale  pro- 
Tided  for  the  payment  of  the  purchase  mon- 
ey»  either  the  whole  thereof  or  by  install- 
ments, at  a  certain  time,  but  this  was  not 
mandatory;  it  was  merely  directory,  as  time 
was  not  of  the  essence  of  the  transaction; 
and  if  the  purchase,  money  has  since  been 
paid,  and  the  court  or  the  plaintiff  has  ac- 
cepted it,  it  is  immaterial  that  it  was  not 
paid  ad  diem,  and  this  is  so  as  to  any  other 
irregularity,  not  affecting  the  substance  or 
prejudicial  to  the  rights  of  the  parties,  as  is 
the  case  here.  The  court  finds  that  the  pur- 
chaser, R.  Jm  Cooper,  assigned  his  bid  to 
W.  P.  Rose,  and  the  latter  assigned  to  the 
tJnion  ^Development  Company,  by  which  this 
motion  is  made.  It  is  also  found  as  a  fact 
that  Earl  P.  Tatham,  to  whom  Campbell  con- 
y^ed  his  interest  by  deed,  acquired  bis  in- 
terest ¥rith  full  notice  of  tiie  appellee's 
rights*  if  the  adverse  possession  of  the  land 
by  the  purchaser  and  those  claiming  under 
him  by  assignment  did  not  constitute  notice 
in  law.  Tankard  y.  Tankard,  79  N.  O.  54; 
Edwards  v.  Thompson,  71  N.  O.  177. 

it]  There  does  not  seem  to  be  much  stress 
laid  upon  the  point  as  to  the  necessity  for  a 
confirmation  of  the  sale  by  the  court  npon 
the  report  of  the  commissioner,  but  this  can 
be  done  now  by  the  court  nunc  pro  tunc,  if  It 
is  not  dispensed  with  by  agreement  of  the 
parties.  Joyner  y.  Futrell,  136  N.  O.  301, 
48  S.  E.  649.  A  fair  construction  of  the  pro- 
ceedings of  the  court  and  the  facts  in  the 
case,  as  found  or  admitted,  leads  us  to  the 
conclusion  that  there  was  no  error  com- 
mitted by  his  honor  in  deciding  this  case. 

No  error. 

aw  N.  c.  4«)      • 

MICHAEn:i  y.  MOORE  et  ux. 

(Supreme  Court  of  North  Carolina.    Dec.  20, 

1911.) 

1.   FBAUDULENT    COrVVBYANCES    (§    95*)— QlFT 

TO  WiFD— Rights  of  Cbeditobs. 

Where,  pendinpr  suit  against  defendant  for 
malicious  prosecution,  be  mortgaged  certain 
land  belonging  to  him  and  gave  the  proceeds  to 
his  wife  with  which  to  improye  her  separate 
property,  so  that  on  recovery  of  a  judgment 
against  him  there  was  no  property  on  which  to 
levy  an  execution,  the  judgment  creditor  could 
follow  the  proceeds  of  the  mortgage  into  the 
improvements  under  the  doctrine  of  unjust  en- 
richment 

[EM.  NotOi— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §(  243-288;  Dec. 
Dig.  §  95.*] 


2.  Frattoulent  OoNysTANOES   (I  64*)— Gift 
to  Wifb— Riqhts  of  Obkditobb-^Iiitkivt  to 

DlCFRAUD. 

Money  given  by  an  insolvent  to  his  wife 
and  used  by  her  to  improve  her  property  may 
be  followed  by  his  creditors  without  showing 
actual  intent  to  defraud,  the  transaction  being 
void  per  se,  under  Revisal  1905,  I  962,  provid- 
ing that  no  voluntary  gift  by  one  indebted  shall 
be  void  in  law  as  to  creditors,  but  the  debt  of 
the  donor  shall  be  taken  as  evidence  from  which 
an  intent  to  defraad  creditors  may  be  inferred, 
etc. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §§  159-165;  Dec.  Dig. 
§  64.*] 

3.  FbAUDTTLBWT    CONyKTANOES    (I    51*>—GlFT 

TO  Wife  — RioHTS  of  Cbeditobs— Bzxuft 

Pbopbbtt. 

Where  an  insolvent  gave  the  proceeds  of 
a  mortgage  of  his  property  to  bis  wife,  who 
ufled  the  same  to  improve  her  separate  estate, 
the  husband's  personal  proper^  exemption 
should  be  first  deducted  from  the  amount  ex- 
pended in  making  the  improvements;  the  clear 
balance  being  the  basis  of  the  estimate  of  the 
amount  chargeable  against  the  property  for  the 
benefit  of  the  husband's  crediton. 

[£}d.  Note.— For  other  cases,  see  E^udulent 
Conveyances,  Cent.  Dig.  U  114-117 ;  Dec.  Dig. 
«  51.*] 

Appeal  from  Superior  Courts  Catawba 
County;  Long,  Judge. 

Action  by  P.  W.  Michael  against  J.  O. 
Moore  and  wife.  Judgment  for  plainttO^ 
and  defoidants  appeaL   New  triaL 

The  plaintiff,  at  May  term,  1908,  of  Cataw- 
ba superior  court,  obtained  a  judgment 
against  J.  O.  Moore,  one  of  the  defendants, 
for  $800  and  costs  in  a  suit  for  damages 
for  malicious  prosecution.  At  the  time  the 
Judgment  was  taken,  the  defendant  J.  O. 
Moore  owned  a  tract  of  land  in  Alexander 
county.  He  gave  notice  of  appeal  from  the 
said  Judgment  to  this  court,  being  allowed 
time  within  which  to  perfect  such  appeal, 
wliich  appeal  was  not,  in  fact,  prosecuted. 
Beirore  the  time  for  perfecting  said  appeal 
had  expired,  and  before  the  plaintiff  caused 
a  transcript  of  said  Judgment  to  be  docketed 
in  Alexander  county,  the  defendant  J.  O. 
Moore  and  his  wife,  Dora  Moore,  Joining 
him,  executed  a  mortgage  on  the  land  tn 
Alexander  county  to  secure  the  payment  of 
$2,000  borrowed  from  the  mortgagee.  The  de- 
fendants,  with  the  $2,000  so  borrowed,  erects 
ed  a  residence  on  a  lot  in  the  city  of  Hick- 
ory, the  title  to  which  was  in  the  defendant 
Dora  Moore.  The  feme  defendant  had  actual 
notice  of  the  suit,  and  of  the  Judgment  tak- 
en therein,  before  the  execution  of  the  mort- 
gage and  the  use  of  the  $2,000  In  the  erection 
of  the  dwelling  house  on  her  lot.  At  the 
time  of  the  transaction  the  defendant  J.  O. 
Moore  was  insolvent  Aftw  plaintiff  had  ex- 
hausted his  legal  remedies  by  execution  and 
supplemental  proceedings,  he  instituted  this 
proceeding  for  equitable  relief.  The  Jury 
returned  the  following  verdict:  "(1)  Did 
defendant  J.  O.  Moore  dispose  of  all  of  the 
lands  owned  by  him  and  expend  the  bulk 
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of  the  proceeds  therefrom  in  the  erection 
of  permanent  improvements  on  lands  of  the 
defendant  Dora  Moore,  for  the  purpose  of 
defeating  or  delaying  or  defrauding  the  pay- 
ment of  the  plaintiff's  Judgment  against  him, 
referred  to  in  the  complaint?  Answer:  No. 
(2)  If  so,  did  the  defendant  Dora  Moore  have 
knowledge  of  such  purpose  on  the  part  of  her 
husband  and  participate  in  the  alleged  fraud 
of  her  husband,  as  set  out  in  the  first  issue? 
Answer:  No.  (3)  What  is  the  value  of  the 
lot  of  land  owned  by  Dora  Moore,  independ- 
»it  of  the  improvement  placed  on  it  by  the 
money  of  h&t  husband?  Answer:  Six  hun- 
dred dollars.  (4)  What  amount  of  money 
of  J.  O.  Moore,  referred  to  in  the  first  issue, 
was  expended  upon  the  lot  of  Dora  Moore 
with  her  consent?  Answer:  About  $2,000." 
Upon  the  verdict,  the  court  rendered  the  fol- 
lowing Judgment:  "This  cause  coming  on 
before  the  undersigned  and  a  Jury,  and  the 
Jury  having  found  the  third  and  fourth  is- 
sues in  favor  of  the  plaintiff,  and  the  male 
defendant,  as  it  appears  from  the  record, 
b^ng  indebted  to  the  plaintiff  in  the  sum  of 
$300  and  costs  I4&15,  it  is,  therefore,  upon 
the  whole  record,  considered  and  adjudged 
that  the  plaintiff  recover  of  the  defendant 
J.  O.  Moore  1348.15  and  the  costs  of  this 
suit.  It  is  further  ccmsidered  and  adjudged 
that  the  value  of  the  lot  owned  by  the  de- 
fendant Dora  Moore  in  her  own  right,  inde- 
pendent of  the  interests  of  her  husband  in 
the  house  and  lot,  is  $600.  It  is  farther  con- 
sidered and  adjudged  that  the  Interest  of 
the  defendant  J.  O.  Moore  in  the  house  and 
lot  described  in  the  complaint  is  $2,000,  and 
that  said  sum  was  expended  by  J.  O.  Moore 
on  the  said  lot  of  his  wife,  with  her  consent, 
In  making  improvements  thereon,  from  his 
own  moneys,  and  the  said  wife  holds  her  said 
lot,  subject  to  the  equity  in  the  same  of  her 
husband,  in  the  sum  of  $2,000,  to  be  pursued 
by  the  plaintifl  as  he  may  be  advisefl.**  De- 
fendants appealed. 

Gounclll  &  Yount,  for  appellants.  W.  A. 
Self  and  A.  A.  Whitener,  for  appellee. 

WALKBR,  J.  (after  stating  the  facts  as 
above).  [11  We  entertain  no  doubt  as  to 
the  plaintiff's  right  to  follow  the  fund  in- 
vested by  his  debtor  In  improvements  upon 
his  wife's  land.  No  principle  Is  better  set- 
tled by  our  decisions  than  the  one  that  an 
insolvent  debtor  cannot  withdraw  money 
from  his  own  estate  and  give  it  to  another 
to  be  invested  by  him  In  the  purchase  or  im- 
provem^it  of  his  property,  and,  when  it  is 
done,  creditors  may  subject  the  property  so 
purchased  or  improved  to  the  payment  of 
their  claims.  Guthrie  v.  Bacon,  107  N.  G. 
338,  12  S.  B.  204,  and  cases  cited;  McGiU 
V.  Harman,  55  N.  C.  179;  Gentry  v.  Harper, 
55  N.  O.  177.  The  doctrine  is  well  stated 
and  applied  in  Burton  v.  Farlnholt,  86  N.  C. 
260,  by  Justice  Ruflin,  as  foUows:  *rrhe  life 
policy  in  question  was  the  property  of  the 


plaintiff's  intestate.  As  soon  as  delivered, 
it  vested  in  him,  and,  lilce  any  other  chose 
in  action,  became  an  Integral  part  of  his 
estate,  subject  to  every  rule  of  property 
known  to  the  law.  Being  indebted  to  a  state 
of  clear  insolvency  at  the  tlx^e  of  its  volun- 
tary assignment  to  his  daughters,  his  act 
was  fraudulent  as  to  his  creditors  and  void 
In  law,  whether  made  with  an  intent  ac- 
tually fraudulent  or  not  It  is  a  principle  of 
the  common  law»  as  old  as  the  law  itself,  and 
upon  which  the  preservation  of  all  property 
depends,  that,  except  so  far  as  the  same  may 
be  exempt  by  positive  law,  the  whole  of 
every  man's  property  shall  be  devoted  to  the 
payment  of  his  debts.  He  cannot  gratuitous- 
ly give  away  any  part  of  it;  the  law  meaning 
that  he  shall  be  Just  to  his  creditors  before 
he  is  generous  to  his  family.  From  the  fact 
that  he  was  at  the  time  insolvent,  and  that 
his  transfer  to  his  daughters  was  without 
valuable  consideration,  it  results,  as  a  con- 
clusion of  law,  that  the  assignment  was  void 
as  to  his  creditors.  As  said  in  Gentry  v. 
Harper,  55  N.  G.  177,  it  is  against  conscience 
for  debtors  to  attempt  in  any  way  to  with- 
draw property  or  effects  from  the  payment 
of  debts,  and,  if  the  courts  of  law  cannot 
reach  the  debtor's  interest,  a  court  of  equity 
will."  More  apposite  is  the  case  of  Pender 
V.  Mallett,  123  N.  C.  57,  31  S.  B.  351,  in 
which  the  present  Chief  Justice  says:  "If 
she  were  not  a  free  trader,  the  action  con- 
cerns property  she  claims  as  her  separate 
property,  and  she  can  be  sued  in  regard 
thereto,  no  matter  when  she  acquired  it;  her 
husband  being  Joined  with  her  as  defendant 
Code,  §1  178,  424  (4).  It  cannot  be  allowed 
that  when  an  insolvent  husband  (or  his  firm, 
as  here  charged)  makes  over  his  property 
to  his  wife  in  fraud  of  his  creditors,  she 
cannot  be  sued  for  the  recovery  thereof  be- 
cause she  is  a  married  woman.  If  in  such 
case  the  specific  property  (money  for  in- 
stance) has  been  invested  in  some  other 
shape,  the  fund  may  be  followed.  Edwards 
V.  Culberson,  111  N.  C.  844,  IQ  S.  B.  233,  18 
L.  R.  A.  204,  and  cases  there  cited.<* 

[2]  It  is  not  necessary  to  show  an  actual 
intent  to  defraud.  The  transaction  is  void 
per  se.  Revlsal  1905,  §  062;  McOanless  v. 
Fllnchum,  89  N.  C.  878.  Nor  does  her  cover- 
ture protect  the  feme  defendant  Bell  v.  Mc- 
Jones,  151  N.  a  85,  65  S.  Bl  646;  2  Pom. 
Eq.  Jur.  (3d  Bd.)  |  945.  The  facts  of  our 
case  are  substantially  like  those  In  Trefethem 
V.  Lynam,  90  Me.  376,  88  Atl.  385,  88  Lu  R. 
A.  190,  60  Am.  St  Rep.  271,  and  with  ref- 
erence to  the  transaction  in  that  case,  by 
which  the  wife's  property  was  Improved, 
the  court  said:  "The  wife  cannot  rightfully 
retain,  as  against  her  husband^  creditors, 
the  value  of  permanent  additions  voluntarily 
made  by  him  to  her  property.  Outside  of 
the  statute  exemptions,  he  cannot  acquire 
any  property  which  shall  be  free  from  the 
claims  of  prior  creditors;   nor  can  she  Ac- 
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quire  snch  property  ont  of  his  principal  or 
income.  Whenever  it  appears  that  she  has 
thus  absorbed  his  money  or  estate,  she  can 
be  compelled  to  account  for  It  by  this  equi- 
table trustee  process.  The  prior  creditor  of 
the  husband  need  not  show  an  actual  fraudu- 
lent Intent  on  the  part  of  either  husband  oi 
wife.  It  Is  enough  for  him  to  show  that 
the  wife  has  acquired  some  property  or  value 
out  of  her  husband's  unexethpted  principal 
or  income.  This  value  thus  obtained  should 
be  restored  by  her  for  the  payment  of  his 
prior  debts,  though  the  husband  or  his  rep- 
resentatives might  have  no  legal  or  equita- 
ble claim  to  such  restoration.  The  wife  may 
owe  a  duty  of  restoration  to  her  husband's 
prior  creditors  without  owing  any  such  duty 
to  him.  Under  the  principles  above  stated, 
however,  the  husband's  right  is  not  the  test 
of  his  prior  creditors*  right.  As  to  them, 
neither  husband  nor  wife  can  erect  buildings 
on  her  land  with  his  money  and  retain  the 
benefit.  In  the  absence  of  fraudulent  Intent 
or  active  participation  upon  the  part  of  the 
wife,  it  might  not  be  equitable  to  require 
her  to  account  for  the  full  sum  thus  sub- 
tracted from  her  husband's  means  and  ap- 
propriated to  her  property,  since  the  benefit 
to  her  estate  might  not  be  so  much;  but  she 
should  not  retain  any  benefit  or  increment  in 
value  of  his  estate  made  at  the  expense  of 
her  husband's  prior  creditors.  To  turn  over 
to  those  creditors  the  benefit  or  increment, 
if  any,  thus  obtained,  would  cause  her  no 
loes  of  her  own  property,  but  would  simply 
transmit  some  part  of  the  husband's  property 
to  his  creditors — a  most  equitable  proceed- 
ing." It  is  there  said  by  the  court  that  ^e 
principle  so  stated  is  fairly  deducible  from 
the  cases.  Our  attention  has  been  called  to 
the  case  of  Thurber  v.  La  Roque,  105  N.  C. 
301,  11  S.  E.  460,  in  which  it  is  tield  that 
money  of  an  insolvent  husband  invested  in 
land,  as  a  gift  to  his  wife,  and  which  is 
conveyed  to  her,  may  be  followed  by  credi- 
tors and  the  land  subjected  to  its  payment; 
but  money,  when  thus  invested  in  improve- 
ments on  her  land,  cannot  be  followed  by 
them,  and  the  latter  decision  seems  to  rest 
upon  the  idea  that  the  right  of  the  husband's 
creditors  to  follow  the  fund  arises  out  of  her 
implied  promise  or  contract  to  pay  for  the 
improvements.  We  do  not  concur  in  this 
view.  The  two  cases  are  affected  by  the 
same  principle,  which  has  nothing  to  do  with 
the  law  of  contracts.  The  creditor's  right  is 
an  equitable  one,  and  the  money  so  invested, 
whether  in  land  or  improvements,  is  regard- 
ed as  "a  personal  fund  fraudulently  with- 
drawn from  the  husband's  creditors,"  as  said 
by  Justice  Shepherd  in  his  dissenting  opin- 
ion, which  fully  and  clearly  states  the  true 
doctrine.  The  court  proceeds  to  subject  the 
property,  which  has  derived  a  benefit  from 
the  improvement,  not  upon  the  theory  that 
the  wife  has  contracted,  eithw  expressly  or 
Impliedly,  to  pay  for  the  improvements,  but 


it  follows  the  fund  taken  from  the  husband*s 
estate,  and  which  Justly  belonged  to  the  cred- 
itors, into  her  hands  and  holds  the  property 
as  security  for  its  repayment,  even  against 
her  consent  Any  other  ruling  would  be  en- 
tirely opposed  to  the  true  principle  upon 
which  this  equity  of  the  creditors  is  based, 
as  will  appear  in  the  numerous  decisions  of 
this  court,  some  of  which  we  have  cited.  If 
a  husband  is  permitted  thus  to  dispose  of  his 
estate,  and  without  any  accountability  on 
the  part  of  the  wife  to  them,  it  would  en- 
able him  to  commit  the  most  gigantic  frauds 
in  defiance  of  his  creditors.  The  law  cannot 
be  supposed  to  have  contemplated  any  such 
result  in  its  attempts  to  protect  tlie  wife 
against  the  consequences  of  her  improvident 
contracts.  The  general  doctrine  is  nowhere 
better  stated  than  in  Perry  on  Trusts  (5th 
Ed.)  S  170:  '* Although  courts  of  equity  have 
not  made  general  definitions  stating  what  is 
fraud  and  what  is  not,  they  have  not  hesi- 
tated to  lay  down  broad  and  comprehenrtve 
principles  of  remedial  Justice,  and  to  apply 
these  principles  in  favor  of  innocent  parties 
suffering  from  the  fraud  of  others.  These 
principles,  though  firm  and  inflexible,  are 
yet  so  plastic  that  they  can  be  applied  to 
every  case  of  fraud  as  it  occurs,  however 
new  it  may  be  in  its  circumstances.  The 
leading  principle  of  this  remedial  Justice  is 
by  way  of  equitable  construction  to  convert 
the  fraudulent  holder  of  property  Into  a  trus- 
tee, and  to  preserve  the  property  itself  as  a 
fund  for  the  purpose  of  recompense.  In  In- 
vestigating allegations  of  fraud,  courts  of  eq- 
uity disregard  mere  technicalities  and  arti- 
ficial rules,  and  look  only  at  the  general  char- 
acteristics of  the  case,  and  go  at  once  to  its 
essential  morality  and  merit.  Thus  at  law 
married  women  or  infants  are  liable  upon 
their  contracts.  But  in  equity,  if  a  married 
woman  has  obtained  property  by  fraud,  the 
court  disregards  the  technical  rales  of  com- 
mon law  in  regard  to  married  women,  and 
converts  her  by  construction  into  a  trustee, 
and  compels  her  to  do  Justice  by  executing 
the  trust"  We  need  not  agree  to  all  that  Is 
said  in  the  passage  Just  quoted  for  the  pur- 
pose of  disposing  of  this  case,  as  there  is  no 
element  of  contract  in  the  equity  which  we 
are  now  enforcing.  The  suit  is  for  the  pur- 
pose of  recovering  the  husband's  assets  which 
should  be  devoted  to  the  payment  of  his 
debts,  and  not  the  wife's.  It  would  be 
against  good  conscience  for  her  to  retain  the 
benefit  accruing  from  his  fraudulent  act  and 
not  pay  for  it.  It  is  not  her  property,  but 
Justly  belongs  to  his  creditors.  There  is  no 
injustice  or  wrong  in  taking  from  her  that 
which  she  does  not  own,  as  against  the  cred- 
itors, and  restoring  it  to  them.  It  is  said  in 
Wall  V.  Fairley,  73  N.  C.  464:  "It  does  not 
follow  that  the  ^editors  cannot  follow  the 
funds  of  the  debtor  in  the  hands  of  his  volun- 
tary, and  therefore,  in  law,  fraudulent,  donee. 
It  is  settled  that  in  the  case  of  a  fraudulent 
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donatkoUt  vnch  as  this  appears  to  have  been, 
they  osD  do  so" — and  this  must  be  tme,  with- 
out there  being  any  implied  promise  to  pay 
for  the  benefit  that  may  have  been  derived 
from  the  Improvement. 

[3]  Bnt,  in  order  to  ascertain  what  the 
benefit  is,  the  personal  property  exempted 
(1500)  mnst  first  be  deducted  from  the  amount 
expended  in  making  the  improvement,  and 
the  clear  balance  will  be  the  basis  for  the  es- 
timate. We  need  not  decide  whether  the 
creditors  can  recover  the  entire  sum  wrong- 
fully used  in  improving  the  property,  less  the 
exemption^  or  only  the  amount  by  which  the 
property  is  enhanced  in  value,  as  it  may 
not  be  necessary  to  do  so.  We  are  satisfied 
that,  to  the  extent  the  property  has  been  sub- 
stantially benefited  or  increased  in  value  by 
the  improvement,  the  creditors  are  entitled 
to  subject  it  to  the  satisfaction  of  their 
claims.  The  pleadings  are  not  framed,  nor 
were  the  issues,  so  as  to  allow  to  the  debtor 
the  benefit  of  his  personal  property  exemp- 
tion by  deducting  $500  from  the  amount  put 
into  the  improvements.  .His  creditors  could 
not  have  reached  this,  if  he  had  retained 
tke  money,  and  therefore  are  not  entitled  to 
have  it  considered  in  ascertaining  the  in- 
creased value  of  the  land  by  reason  of  the  im- 
provement. The  judgment  as  rendered  is  in- 
oomplete,  in  any  view  of  the  case,  as  it  re- 
quires nothing  to  be  done,  but  merely  de- 
dares  the  right  of  the  husband,  and  errone- 
ously too,  as  he  has  acquired  no  equity  in 
the  property  because  of  Its  improvement  with 
his  money.  The  transaction  is  valid  as  be- 
tweoi  him  and  his  wife,  and,  thus  considered, 
she  is  entitled  to  the  benefit  of  tiie  improve- 
ment; there  being  no  resulting  trust  in  such 
a  case.  It  is  the  creditors  who  have  the  only 
equity  and  can  follow  the  fund. 

The  case  is  remanded,  with  directions  to 
reform  the  pleadings  in  accordance  with  the 
prindplee  declared  in  this  opinion.  Issues 
should  be  submitted  for  the  purpose  of  as- 
certaining the  amount  invested  by  the  hus- 
band for  his  wife  in  the  improvement,  less 
the  personal  property  exemption  therein,  and 
also  the  amount  by  which  the  property  has 
been  enhanced  in  value  by  reason  of  the  im- 
provement, with  such  other  issues  as  may  be 
necessary. 

New  triaL 

Offl  N.  G.  «0) 

WORIillT  V.  liAUREIi  RITISR  LOGGING 

00. 

(Snprems  Gonrt  of  North  OaroUna.    Dec.  20, 

.     1911.) 

1.  Tbial  (I  252*)— iNsrauonoNS  —  CowFOBM- 
ITY  TO  Evidence. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, the  evidence  shows  that  after  an  order  of 
the  defendant's  superintendent  another  employd 
of  the  defendant,  equal  in  authority  to  such 
superintendent,    gave   the   plaintiff    a  different 


order,  an  instruction  that,  if  the  jury  find  that 
if  the  plaintiff  had  obeyed  the  orders  of  the 
superintendent  he  would  not  have  been  injured, 
they  should  find  the  defendant  not  negligent  was 
not  justified  by  the  evidence,  and  was  properly 
refused. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |§  506^12 ;  Dec  Dig.  §  262.*) 

2.  Master  ano  Sebvant  (i  234*)— I/IABIUTT 
FOB  Injubies  to  Skbvaitt  —  Contbibxjtoby 

NEaUQENCE. 

An  employ^  mav  recover  for  an  injury 
from  a  defective  appliance,  though  he  used  such 
appliance,  knowing  It  to  be  defective,  and  with 
some  appreciation  of  the  danger,  unless  he  was 
guilty  of  an  affirmative  negligent  act,  or  the 
danger  was  so  obvious  that  the  chances  of  in<> 
jury  were  greater  than  those  of  safety. 

[Eid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  684-686;  Dec.  Dig.  I 
234.*] 

3.  Masibb  and  SraiVAiiT  (|  296*)— Oortbibu- 

TOBT   NEGLIOENCS— iNBTBUOnONS. 

Though  a  requested  instruction  that,  if  the 
jurv  "find  from  the  evidence  that  plaintiff  was 
guiltv  of  negligence  which  contributed  proxi- 
mately to  the  injurv,  even  in  the  smallest  de- 
gree, they  should  find  the  plaintiff  guilty  of 
contributory  negligence"  may  be  technically 
correct,  it  was  properly  refused  for  its  tendency 
to  confuse  and  mislead  the  jury;  the  proper 
practice  being  for  the  judge  to  explain  the  con- 
duct which  would  amount  to  contributory  neg- 
ligence, and  to  state  that  if  there  is  such  negli- 
gence, which  is  the  real  cause  of  the  injury,  the 
plaintiff  cannot  recover. 

[£>1.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  118Q-U04 ;  Dec.  Dig.  | 
296.*] 

4.  Tbial  (I  252*)— Instbugtions— BSvidkhob. 

In  an  action  for  injuries  to  a  servant,  re- 
quested instructions  on  contributory  negligence 
were  properly  refused,  where  the  only  conduct  of 
the  plaintiff  alleged  in  the  answer  to  have  been 
negligent  was  in  the  operation  of  a  train,  and 
there  was  no  evidence  Introduced  of  negligence 
in  this  particular. 

[Ed.  Note.~For  other  cases,  see  TriaL  Cent. 
Dig.  §§  686-612 ;   Dec.  Dig.  §  252.*] 

6.  Trial  (§  262*)— lysTBUunoNS-— Evidence. 

Where,  in  an  action  for  personal  injuries, 
there  was  no  evidence  that  the  plaintiff  was  at 
any  time  unconsciouSj  or  that  be  suffered  even 
momentarily  an  impairment  of  his  mental  pow- 
ers, an  instruction  that  the  loss  of  mental  pow- 
ers by  the  plaintiff  might  be  considered  as  an 
element  of  damages  is  improper,  and  ground 
for  reversal. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  §i  696-612 ;   T>ec  Dig.  |  252.*] 

On  Motion  to  Dismiss. 

a  APPiBAL  AND  BBBOB  (|  689*)— RbVISW— NE- 
CESSITY OF  B2zcBFnoNS  Below— Stipula- 
tion. 

Wbile  exceptions  to  evidence  mnst  be  en- 
tered during  the  trial,  and  it  is  not  sufficient  to 
object,  where  the  case  was  not  settled  by  the 
judge,  but  bv  agreement  of  counsel,  and  the  as- 
signments of  error  began  with  the  words  "the 
defendant  excepted  for  that,"  and  are  followed 
by  the  ngnatures  of  counsel  for  plaintiff  and 
defendant,  agreeing  to  the  settlement,  the  signa- 
tures amount  to  an  agreement  that  the  excep- 
tions set  out  in  the  assignments  were  duly  en- 
tered. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {§  2367,  2368;  Dec  Dig.  f 
539.*] 


»Fer  other 


see  seme  tople  ana  aeetion  NUMBER  in  Dee.  Dig.  4  Am.  Dig.  Key  Ne.  Series  4  Rep'r  Inaezes 


108 


78  SOUTHBASTBRN  BBPOBTBR 


(N.a 


7.  appc4z.  and  eikbob  q  272*>— e2zc£pti0ns— 
Ohabgb  op  Ooubt. 

ESzceptions  to  the  charge  of  the  conrt  may 
be  taken  for  the  first  time  when  the  case  on 
appeal  ia  settled,  so  that,  where  a  case  was 
settled  by  agreement  of  counsel,  and  exceptions 
and  assignments  of  error  followed  the  charge, 
the  exceptions  were  duly  entered,  and  are  suffi- 
cient to  support  the  assignments. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  1611-1619 ;  Dec.  Dig.  § 
272;*   Trial,  Cent.  Dig.  §  680.] 

Appeal  from  Superior  Court,  Madison 
County;  Lane,  Judge. 

Action  by  O.  C.  Worley  against  the  Laurel 
River  Logging  Company,  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed  in 
part  and  reversed  in  part,  and  new  trial 
as  to  part  of  issues  granted. 

This  is  an  action  to  recover  damages  for 
personal  injuries.  The  plaintiff,  at  the  time 
of  his  injury,  was  employed  as  an  engineer 
by  the  defendant,  a  corporation,  engaged  in 
tb«  manufacture  of  lumber,  and  operating  in 
connection  therewith  a  logging  road. 

The  plaintiff  alleges  that  he  was  operating 
the  train  of  the  defendant  on  the  14th  day 
of  September,  1910,  and  was  injured  by  rea- 
son of  a  derailment ;  that  the  defendant  was 
negligent,  in  that  it  allowed  and  permitted 
the  track  and  roadbed  of  its  road  to  be  and 
remain  In  a  poor  and  dangerous  ccmdition, 
without  ballast  on  its  tracks,  and  with  many 
heavy  grades  and  sharp  and  dangerous 
curves;  and  it  allowed  and  permitted  the 
brakes  on  the  cars  which  the  plaintiff  haul- 
ed over  said  road  in  the  performance  of  his 
duties  to  become  defective  and  out  of  repair, 
to  such  an  extent  that  it  was  impossible  to 
control  and  operate  a  train  therewith,  and 
permitted  said  brakes  to  remain  In  said  de- 
fective and  dangerous  condition,  though  often 
notified  of  that  fact  and  requested  to  repair 
the  same;  and  it  failed  and  neglected  to 
keep  and  maintain  its  trade  and  roadbed  in 
a  safe  condition,  and  carelessly  and  neglli' 
gently  failed  and  neglected  to  keep  and 
maintain  its  cars  and  rolling  stock  in  good 
repair^  so  that  they  could  be  operated  in 
safety,  and  did  carelessly  and  negligently 
fall  to  furnish  and  equip  its  said  road  with 
the  rolling  stock,  tools,  and  appliances  In  or- 
dinary use  at  that  time. 

The  defendant  denies  negligence,  and  al« 
leges  that  the  i^aintlff  was  guilty  of  contrib- 
utory negligence,  in  that  he  allowed  the  train 
of  cars  mentioned  to  get  beyond  his  control 
by  reason  of  careless  handling  of  the  same, 
or  was  running  the  same  at  a  dangerous 
and  reckless  rate  of  speed  down  a  grade, 
thereby  causing  the  same  to  get  beyond  his 
control;  or  he  otherwise  operated  said  train 
in  a  negligent,  earless,  and  reckless  man- 
ner, by  reason  of  which  negligence  and  care- 
lessness the  plaintiff  was  injured,  if  any  In- 
Jury  he  sustained.  The  plaintiff  offered  evi- 
dence to  sustain  the   allegations  of  negli- 


gence, and  there  was  no  evidence  to  the  con- 
trary. 

It  was  In  evidence  that  on  the  morning  of 
the  day  the  plaintiff  was  injured  that  he  told 
Mr.  Hill,  a  superintendent  of  the  Hetettd* 
ant,  that  the  brake  on  the  car,  attached  to 
his  train,  was  defective,  and  that  he  was 
told  by  Hill  to  place  the  car  on  a  siding,  and 
not  to  take  It  out  until  it  was  repaired;  that 
the  plaintiff  placed  the  car  on  the  siding  as 
directed,  and  wh^i  he  returned  later  he 
found  the  car  loaded  with  lumber,  and  took 
it  out  in  his  train  under  orders  from  one  An» 
derson,  who  was  the  mill  foreman,  and  who 
overlooked  the  taking  out  of  cars,  and  who 
told  the  plaintiff  that  Lleb,  a  superintendent, 
equal  In  authority  with  Hill,  said  for  him 
to  do  BO.  Tills  car  was  a  part  of  the  train 
when  the  plaintiff  was  Injured. 

The  defendant  requested  the  conrt  to  In- 
struct the  Jury  as  follows: 

**(!)  Before  the  plaintiff  can  recover,  he 
must  satisfy  the  Jury,  by  the  greats  weight 
of  the  testimony,  not  only  that  defendant 
was  negligent,  but  that  such  negligence,  if 
the  Jury  finds  there  was  any,  was  the  proxi- 
mate cause  of  plaintiff's  Injury,  and  if  the 
Jury  do  not  so  find  they  will  answer  the  first 
issue,  'No.' 

"(2^  Proximate  cause  Is  the  real  effective 
cause  of  the  injury,  and  If  from  all  of  the 
testimony  you  find  that  plaintiff's  conduct 
was  the  real  cause  of  the  injury,  then  yon 
will  answer  the  first  issue^  'No.' 

*'(8)  If  the  Jury  find  from  the  evidence 
that,  if  plaintiff  had  obeyed  the  orders  of 
Hill,  the  superintendent,  he  would  not  have 
been  injured  they  will  answer  the  first  Issue, 
•No.' 

*'(4)  If  yon  believe  the  evidence  in  this 
case,  you  will  answer  the  second  issue,  Tes.' 

'•(5)  If  you  find  from  the  evidence  that 
plaintiff  knew  the  car  and  engine  being  run 
by  him  were  defective,  and  was  acquainted 
with  the  grades  and  curves  of  the  roadbed, 
as  testified  by  him,  and  knew  that  such  op- 
eration by  him  was  dangerous,  then  you 
will  answer  the  second  Issue,  'Yes.' 

'*(6)  Plaintiff  having  testified  that  he  knew 
the  dangers  Incident  to  operating  the  train 
under  the  circumstances,  if  you  believe  this 
evidence,  you  will  answer  the  second  issue, 
•Yes.' 

••(7)  If  you  find  from  the  greater  weight  of 
the  evidence  that  plaintiff  took  out  the  car, 
which  was  attached  to  his  engine,  contrary 
to  the  orders  of  Hill,  the  superintendent,  and 
that  the  use  of  this  car  was  the  proximate 
cause  of  the  injury,  you  will  answer  the  sec- 
ond issue,  'Yes.' 

"(8)  If  you  find  from  the  evidence  that  the 
superintendent.  Hill,  ordered  the  plaintiff  not 
to  use  the  car  which  was  attached  to  the 
engine  at  the  time  of  the  accident,  and  that 
plaintiff  disobeyed  such  order,  and  such  dis- 
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obedience  was  the  proximate  cbtuse  of  tlie  in- 
jury, you  will  answer  tbe  second  Issne,  'Yes.' 

"(9)  If  the  Jury  find  from  tlie  evidence 
that  Worley  reported  to  Superintendent  Hill, 
on  the  day  before  the  accident,  that  the  car 
was  out  of  order,  and  that  Hill  directed  him 
to  set  the  car  ont  on  the  siding  for  repairs, 
and  not  to  nse  it  acain  until  it  was  repaired, 
and  that  the  plaintiff,  Worley,  in  disobedi- 
ence of  this  order,  took  the  car  out  for  use, 
knowing  it  had  not  been  repaired^  and  that 
such  use  of  the  car  was  the  proximate  cause 
€t  the  plaintifTs  Injury,  you  will  answer 
the  second  issue,  Tes.' 

*'(10)  There  is  no  evide&ce  that  Anderson, 
the  mill  foreman,  had  authority  to  give  or- 
ders to  the  plaintiff,  and  if  plaintiif  obeyed 
an  order  of  Anderson  in  taking  out  the  car 
testified  about,  Instead  of  obeying  the  orders 
of  Hill,  the  superintendent,  and  was  injured 
in  conseQuence,  you  will  answer  the  second 
issue,  'Yes.* 

"(11)  If  yon  find  from  the  evidence  that 
plaintiff  was  guilty  of  negligence  which  con- 
tributed proximately  to  the  injury,  even  in 
the  smallest  degree,  you  will  answer  the  sec- 
ond issue,  'Yes.'" 

There  was  a  motion  for  Judgment  of  non- 
suit, which  was  overruled,  and  the  defend- 
ant excepted.  Verdict  and  Judgment  for  the 
plaintiff,  and  the.  defendant  excepted  and  ap- 
pealed. 

Martin  &  Wright,  for  appelant.  Oudger  A 
McElroy,  for  appellee. 

ALIiBN,  J.  We  have  examined  the  entire 
record,  and  have  considered  the  numerous 
exceptions  entered  by  the  defendant,  and  find 
nothing  of  which  it  can  Justly  complain  on 
the  first  and  second  iiasues. 

The  evidence  does  not  disclose  a  real  con- 
troversy between  the  plaintiff  and  the  de- 
fendant as  to  negligence,  and  the  court  would 
have  been  Justified  in  directing  the  Jury  to 
answer  the  first  issue^  "Yes,"  if  the  evidence 
was  believed. 

In  addition  to  the  presumption  of  negli- 
gence arising  from  a  derailment  (Marcom  v. 
Railroad,  126  N.  C.  200,  35  S.  B.  428;  Wright 
V.  RaUroad,  12t  N.  C.  229,  87  S.  B.  221; 
Hemphill  v.  U  Co..  141  N.  a  487,  54  S.  B. 
420),  there  was  ample  evidence  that  the  road- 
bed was  unsafe,  that  the  grades  and  curves 
were  unusual  and  dangerous,  and  that  the 
equipment  was  defective;  and  there  was  no 
evidence  to  the  contrary. 

lir.  Hill,  superintendent  of  the  defendant, 
who  was  introduced  by  the  plaintiff,  gives 
an  account  of  the  condition  of  the  road  and 
Its  equipment  wiiich  shows  utt^  Indifference 
on  the  part  of  the  defendant  to  the  safety 
of  its  employte.  He  says:  ''I  do  not  know 
the  condition  of  the  tra(±  whwe  the  engine 
ran  off;  from  the  mill  down,  there  were  some 
very  bad  places.  The  place  where  the  wreck 
occurred  had  little  to  do  with  it;  it  was  the 
place  where  the  engine  started — from  where 
It  left  the  mill  to  where  it  went  off.    The 


track  has  about  a  4  per  cent  grade  in  some 
places,  and  in  others  about  10  per  cent;  it 
would  perhaps  run  about  the  length  of  this 
hall  at  4  per  cent,  and  then  dip  suddenly 
to  a  10  per  cent  grada  There  are  some  re- 
verse curves  and  some  very  sharp  curves. 
Just  before  you  get  to  the  point  where  the 
oiglne  left  the  track,  you  come  around  a 
sharp  curve,  and  take  a  right  smart  dlp^ 
and  it  is  almost  straight  for  20  or  30  yards, 
and  you  make  a  curve,  a  good  stiff  curve, 
and  that  is  where  the  acddent  occurred; 
it  was  a  long  and  very  continuous  curve.  I 
know  that  the  car  was  loaded  with  lumber 
when  he  started  out  I  can't  say  that  Mr. 
Worley  was  given  (Hrders  to  bring  the  car 
out,  but  I  told  Worley  not  to  bring  that 
car  out  until  it  was  fixed.  The  mfll  foreman 
overlooked  the  bringing  out  of  oats  from  the 
milt.  He  was  Van  Anderson,:  and  Robert 
lieb  was  over  him.  I  can't  recall  who  or- 
dered the  car  loaded;  don't  know.  All  that 
was  hearsay,  so  far  as  I  am  concerned.  The 
brake  was  not  put  on  properly;  the  rod  that 
comes  over  and  under  the  bTakes--the  brake 
rod,  I  suppose  you  call  ft— passed  under  the 
rocking  bolster,  which  the  plank  laid  on,  and 
tills  rod,  for  some  reason,  would  work  ba<^ 
next  to  the  king  pin,  that  comes  through 
the  rocking  bolster,  that  holds  it  snd  when 
you  went  to  make  a  curve  that  bolster  would 
shut  down  on  it  and  you  could  not  put  the 
brakes  on;  and  if  there  were  several  curves 
yoiT  would  get  a  pretty  good  start  and  it 
would  be  hard  to  control  the  train.  The  cars 
had  wooden  brake  shoes.  I  don't  think  there 
was  ever  another  car  made  like  it,  before  or 
since.  The  wheels  turned  on  the  axles. 
They  insisted  on  loading  the  cars  so  heavy 
at  the  mill  that  I  gave  orders  not  to  load 
over  3,500  feet  on  this  particular  car,  and  on 
other  cars,  and  they  often  had  on  5,000  feet 
It  made  them  so  heavy  that  a  car  of  that 
size  and  the  tonnage  of  the  lumber  would 
weigh  20  tons,  and  without  proper  brakes, 
behind  a  l(^-ton  engine.  When  you  loaded 
with  more  than  8,500  feet,  with  the  weight 
of  the  car,  the  weight  was  more  than  the 
engine  had  the  capacity  of  controlling.  The 
wheels  on  the  cars  were  not  regular  car 
wheels  in  common  use  at  that  time;  they 
were  old  car  wheels.  They  looked  like  they 
were  20  or  80  years  old.  They  turned  on  the 
axle,  and  we  often  had  to  take  the  axle  out 
Sometimes  there  would  be  an  inch  play,  and 
the  car  wheel  would  wobble  as  it  went  down 
the  track,  and  when  loaded  so  heavy  it  sorter 
cut  and  dug  into  the  rails  and  climbed  off. 
This  car  had  been  practically  in  the  condi- 
tion I  have  stated  ever  since  it  was  built; 
there  was  only  a  piece  of  iron  that  was 
supposed  to  hold  the  brake  rod  back,  and  it 
would  brealc,  and  they  would  put  another 
little  piece  of  iron  in  there,  and  it  would 
break,  and  the  next  week  something  would 
happen  again.  I  don't  know  whether  the 
brakes  on  that  car  were  like  those  in  ordi- 
I  nary  use  on  railroads  of  that  date  or  not. 
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I  never  saw  a  car  like  It  before,  and  the 
brakes  were  In  keeping  with  the  car." 

[1]  His  honor,  however,  instead  of  direct- 
ing the  Jury  to  answer  the  first  issue,  "Yes," 
if  they  believed  the  evidence,  submitted  the 
question  of  negligence  to  them,  and  gave  sub- 
stantially the  first  and  second  prayers  for 
instructions.  He  could  not  have  given  the 
third,  because  there  was  evidence  that,  after 
the  order  of  Hill,  an  employ^  of  the  defend- 
ant, equal  in  authority  to  Hill,  gave  him  a 
different  order. 

The  principal  contentions  of  the  defendant 
on  the  issue  of  contributory  negligence  are 
that  the  plaintiff  continued  to  operate  the 
train  with  knowledge  of  the  defects  and  the 
danger,  and  that  he  was  acting  contrary  to 
the  orders  of  hiis  superintendent.  Hill. 

[2]  We  do  not  approve  the  doctrine  that 
an  employ^  is  barred  of  a  recovery,  because 
he  realizes  that  he  is  using  a  defective  ap- 
pliance, and  has  some  appreciation  of  the 
danger  of  doing  so,  and  think  the  better 
rule  is  that,  under  such  circumstances,  there 
is  no  contributory  negligence,  unless  the  em- 
ploy6  is  guilty  of  a  negligent  act  in  doing 
his  work,  or  the  danger  is  so  obvious  that 
the  chances  of  injury  are  greater  than  those 
of  safety.  Thomas  v.  B.  B.,  12d  N.  C.  394, 
40  S.  E.  201;  Hicks  v.  Naomi  Falls  Mfg.  Co., 
138  N.  C.  332,  60  S.  B.  703.  The  contention 
of  the  defendant,  if  sustained,  would  encour- 
age employers  to  use  antiquated  and  defec- 
tive machinery,  and  to  notify  employ^  of 
the  danger,  as  they  would  thereby  escape  lia- 
bility for  injury. 

The  prayers  for  instruction,  based  on  the 
idea  that  the  plaintiff  could  not  recover  if 
he  acted  contrary  to  the  orders  of  Hill,  were 
properly  refused,  because  there  was  evidence 
that  the  plaintiff,  at  the  time  of  his  injury, 
was  acting  under  the  orders  of  another  su- 
perintendent, who  had  the  authority  to  con- 
trol him. 

[3]  The  principle  embodied  in  the  eleventh 
request  for  instruction  Is  supported  by  au- 
thority, and  may  be  technically  correct;  but 
we  think,  if  applied  in  instructing  Juries,  it 
would  tend  to  confuse  and  mislead,  and  that 
it  is  wiser  to  adhere  to  the  practice  which 
requires  the  Judge  to  explain  the  conduct 
of  the  plaintiff  which  will  amount  to  negli- 
gence, and  that  if  there  is  negligence  which 
is  the  real  cause  of  the  injury  he  cannot 
recover.  If  we  depart  from  this  rule,  and 
say  that  the  slightest  negligence  on  the  part 
of  the  plaintiff  contributing  to  his  injury  is 
fatal  to  his  cause  of  action,  we  must  apply 
the  same  standard  to  the  conduct  of  the  de- 
fendant, when  considering  the  first  issue,  and 
in  practical  operation  the  search  for  the  real, 
efficient  cause  of  the  injury  may  easily  be 
lost  sight  of. 

[4]  Again,  his  honor  could  have  denied  all 
the  prayers  for  instructions  on  the  second  is- 


sue, because  the  only  conduct  of  the  plaintiff 
alleged  in  the  answer  to  have  been  negli- 
gent, was  in  the  operation  of  the  train,  and 
there  was  no  evidence  of  negligence  in  this 
particular. 

[6]  On  the  issue  of  damages,  his  honor  told 
the  Jury  that  the  loss  of  maital  powers  by 
the  plaintiff  might  be  considered  as  an  ele- 
ment of  damages,  when,  upon  an  examination 
of  the  evidence,  there  is  no  suggestion  that 
the  plaintiff  was  at  any  time  unconscious,  or 
that  he  suffered  even  momentarily  an  im- 
pairment of  mental  powers.  We  doubt  if 
this  affected  the  verdict,  but  we  cannot  say 
it  did  not,  and  under  the  authoritieB  in  this 
state  this  instruction  waA  erroneous.  Smith 
V.  Bailroad,  126  N.  C.  712.  36  S.  E.  170; 
Wilkie  V.  Bailroad,  128  N.  C.  118,  88  S.  E. 
289;  Bryan  v.  Bailroad,  134  N.  a  638,  47 
S.  E.  15. 

In  the  Bryan  Case,  a  new  trial  was  or- 
dered, because  a  charge  was  given  that  the 
Jury  might  consider  the  loss  of  physical  and 
mental  powers  in  estimating  damage,  when 
there  was  no  evidence  of  the  loss  of  mental 
powers,  and  this  case  was  approved  in  Jones 
V.  Insurance  Co.,  153  N.  C.  391,  69  8.  E.  266. 

We  must  therefore  order  a  new  trial,  but 
it  is  restricted  to  the  issue  of  damages. 

Partial  new  triaL 

On  Motion  to  Dismiss. 

This  is  a  motion  to  dismiss  the  appeal  or 
to  affirm  the  Judgment,  upon  the  ground  that 
there  are  no  exceptions  in  the  record  upon 
which  the  assignments  of  error  are  based. 

[6,  71  Exceptions  to  evidence  must  be  en- 
tered during  the  progress  of  the  trial,  and 
it  is  not  sufficient  to  object  The  exception 
must  be  noted.  Exceptions  to  the  charge  may 
be  taken  for  the  first  time  when  the  case 
on  appeal  is  settled,  and  should  point  out 
the  parts  of  the  charge  to  which  exceptions 
are  taken.  The  preparation  of  the  assign- 
ment of  error  Is  the  work  of  the  attorney  for 
the  appellant,  and  is  not  a  part  of  the  case 
on  appeal,  and  its  office  is  to  group  the  ex- 
ceptions noted  in  the  case  on  appeal;  and 
if  there  is  an  assignment  of  error,  not  sup- 
ported by  an  exception,  it  will  be  disre- 
garded. 

Applying  these  principles  to  the  record  in 
this  case,  the  motion  of  the  appellee  must 
be  denied.  The  case  was  not. settled  by  the 
Judge,  but  by  agreement  of  counsel.  The  ex- 
ceptions and  assignments  of  error  follow  the 
charge,  and  immediately  thereafter  we  find 
the  signatures  of  counsel  for  plaintiff  and 
defendant,  and  each  assignment  begins,  "The 
defendant  excepted  for  that,"  etc.  This  is, 
in  our  opinion,  an  agreement  by  counsel  that 
the  exceptions  set  out  in  the  assignments 
were  duly  entered. 

Motion  denied. 
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(157  N.  C.  884) 

8TATB  y.  DOSTBB. 

(Supreme  Court  of  North  Carolina.    Dec  20, 

1911.) 

1-  Criminal  Law  (8  88*)— Cbiminal  Jubis- 

DICTIOR— REOOBDEBB'    COUBTS. 

Const,  art  4,  i  27,  provides  that  Justices 
of  the  peace  shaU  have  jurisdiction  of  all 
criminal  matters  arising  within  their  counties 
where  the  punishment  cannot  exceed  a  fine  of 
$50  or  imprisonment  for  30  days.  Section  14 
authorizes  the  Greneral  Assembly  to  establish 
special  courts  for  the  trial  of  misdemeanors 
in  cities  and  towns,  and  provides  that  such 
courts  may  be  given  exclusive  jurisdiction  of 
offenses  .  committed  within  the  corporate  lim- 
its of  the  city  or  town  where  they  are  estab- 
lished. By  Pub.  Laws  1907,  c  860,  the  re- 
corder's court  of  the  city  of  Monroe  was  es- 
tablished, section  4,  subsec.  3,  of  which  con- 
ferred thereon  exclusive  jurisdiction  of  all 
criminal  offenses  within  Monroe  township  in 
the  county  of  Union,  which  then  or  thereafter 
might  be  wittiin  the  jurisdiction  of  the  justices 
of  the  peace.  HM  that,  while  such  act  was 
valid  in  so  far  as  it  vested  the  recorder's 
court  with  exclusive  jurisdiction  of  offenses 
previously  cognizable  by  a  justice  of  the  peace 
within  the  limits  of  the  dty  of  Monroe,  it 
was  invalid  in  so  far  as  it  attempted  to  ex- 
tend such  jurisdiction  to  offenses  committed 
beyond  the  city  limits  and  within  the  oount^, 
which,  notwithstanding  the  statute,  were  still 
cognisable  by  a  justice  of  the  peace. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw.  Cent.  Dig.  f  127;   Dec  Dig.  §  88.*] 

2.  Constitutional   Law  (|  48*)— Statutes- 
Con  stbugtion. 

A  statute  will  never  be  declared  uncon- 
stitutional, unless  it  plainly  and  clearly  ap- 
pears that  the  General  Assembly  has  exceed- 
ed its  powers. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  i  46;    Dec  Dig.  |  4&*] 

Appeal  from  Saperlor  Court,  Union  Coun- 
ty;  Cooke,  Judge. 

J.  B.  Doster  was  convicted  of  a  misde- 
meanor, and  from  an  order  denying  his  mo- 
tion In  arrest  of  judgment  he  appeals.  Af- 
firmed. 

On  the  trial  It  appeared  that  defendant 
on  October  29,  1911,  the  said  date  being  Sun- 
day, was  found  off  his  premises,  and  having 
a  shotgun,  etc.,  within  Munroe  township 
and  outside  of  the  city  of  Munroe,  contrary 
to  Revisal  1905,  §  3842;  that  on  warrant  is- 
sued by  M.  Lb  Flow,  a  Justice  of  the  peace 
of  Munroe  township,  resident  within  the  ci- 
ty of  Munroe,  defendant  was  convicted  for 
said  offense,  and  on  appeal  to  this  court  was 
again  convicted  and  sentenced.  Defendant, 
having  raised  question  by  motion  to  quash 
the  Indictment,  etc.,  moved  on  arrest  of 
Judgment  that  under  the  statute  establishing 
the  recorder's  court  for  the  city  of  Munroe 
a  Justice  of  the  peace  had  no  Jurisdiction  to 
try  the  offense.  Motion  denied,  and  defend- 
ant excepted  and  appealed. 

J.  J.  Parker,  for  appellant  T.  W.  Blckett, 
Atty.  Gen.,  and  Qeo.  L.  Jones,  Asst  Atty. 
Gen.,  for  the  State.  | 


HOKE,  J.  [1]  The  act  eatablishing  the  re- 
corder's court  for  the  dty  of  Munroe  (Pub. 
Laws  1907,  c.  800),  in  section  4,  subsec.  8, 
confers  upon  said  court  exclusive  original 
Jurisdiction  of  all  criminal  offenses  within 
Munroe  township,  in  said  county  of  Union, 
"which  are  now  or  may  hereafter  be  within 
the  Jurisdiction  of  a  Justice  of  the  peace.*' 
Section  3842  creates  an  offense  which  is 
within  the  ordinary  Jurisdiction  of  the  Jus- 
tice of  the  peace,  and.  If  the  act  in  question 
is  valid,  the  position  of  defendant  must  be 
sustained.  Const,  art  4,  S  27,  among  other 
things,  provides  that  "the  several  Justices  of 
the  peace  shall  have  Jurisdiction  of  all  crim- 
inal matters  arising  within  their  counties 
where  the  punishment  cannot  exceed  a  fine 
of  $50.00  or  Imprisonment  for  80  days.'*  In 
State  y.  Baskervllle,  141  N.  0.  811,  68  S.  E. 
742,  the  court  held  that  this  provision  as  to 
Jurisdiction,  otherwise  peremptory,  was  so 
far  modified  by  section  14  of  the  same  ar- 
ticle, that  authorizing  the  General  Assembly 
to  establish  special  courts  for  the  trial  of 
misdemeanors  In  cities  and  towns,  that  such 
courts  could  be  given  exclusive  Jurisdiction 
of  all  proper  offenses  conunltted  within  the 
Incorporate  limits  of  the  city  or  town  where 
the  same  were  properly  established. 

[21  In  Baskervllle*s  Case  the  offense  was 
committed  within  the  Incorporate  limits  and 
the  exclusive  Jurisdiction  given  by  statute 
to  the  recorder's  court  was  to.  that  extent 
upheld.  The  principles  of  constructfon  ap- 
proved In  Baskerville's  Case  and  the  conclu- 
sion reached  are  set  forth  In  the  opinion  as 
follows}  "It  is  well  established  that  an  act 
of  the  Legislature  will  never  be  declared  un- 
constitutional unless  It  plainly  and  clearly 
appears  that  the  General  Assembly  has  ex- 
ceeded its  powers.  Sutton  v.  Phillips,  116 
N.  C.  502,  21  S.  B,  968;  State  T.  Lytle,  138 
N.  C.  738,  51  S.  E.  66,  supra.  It  is  also  an 
accepted  canon  of  construction  that,  in  case 
of  ambiguity,  the  whole  Constitution  Is  to 
be  examined  In  order  to  determine  the  mean- 
ing of  any  part,  and  the  construction  is  to 
be  such  as  to  give  effect  to  the  entire  In- 
strument and  not  to  raise  any  conflict  be- 
tween Its  parts  which  can  be  avoided.  Black 
on  Interpretation  of  Laws,  p.  17,  d.  10,  cit- 
ing Cooley,  Const  Llm.  p.  58,  and  Manly  y. 
State,  7  Md.  135.  And  the  same  idea  is  ex- 
pressed by  our  court  in  State  v.  Pender,  66 
N.  C.  313,  supra,  where  the  Judge  says:  "It 
is.  the  duty  of  the  courts  of  this  state,  and 
one  which  the  court  has  endeavored  faith- 
fully and  impartially  to  perform,  to  give  to 
the  Constitution  such  an  Interpretation  as 
will  harmonize  all  of  the  parts,  and  without 
violating  any  leading  Idea  In  it  as  a  whole." 
From  the  principles  here  stated  and  the  de- 
cisions of  our  courts  from  the  language  of 
the  Constitution  itself,  and  considering  the 
two  sections  together  and  giving  to  each  Its 
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proper  effecti  we  think  It  a  correct  deduc- 
tion»  and  hold  it  to  be  the  law,  that:  (a) 
Section  27,  art  4,  conferring  jurisdiction  on 
Justices  of  the  peace,  Is  so  modified  by  sec- 
tion 14  of  the  same  article  as  to  authorize 
and  empower  the  Legislature  to  establish 
special  courts  tn  dtles  and  towns,  and  give 
them  exclusive  jurisdiction  of  misdemeanors 
committed  within  the  corporate  limits  of 
the  same.  Applying  the  principles  approved 
in  Baskerville's  Case  to  the  facts  presented 
here,  we  think  it  follows  as  a  necessary  con- 
clusion that  when,  as  in  this  case,  the  of- 
fense is  committed  outside  of  the  corporate 
limits  of  the  city,  the  general  provision  of 
the  Ck>nstitntion  conferring  criminal  juris- 
diction on  justices  of  the  peace  must  prevail. 
And  the  act  establishing  the  recorder's  court 
in  so  far  as  it  attempts  to  confer  exclusive 
Jurisdiction  on  such  offenses  occurring  out- 
side the  city  limits  must  be  declared  invalid. 

There  Is  no  error,  and  the  Judgment  of  his 
honor  must  be  affirmed. 

Affirmed. 

(167  N.  c.  ««7) 

STATE  et  aL  ▼.  STAPLES, 

(Supreme  Court  of  North  Carolina.    Dec  20, 

1911.) 

1.  MUNICIPAX   COBFORATIONS    (§    63*)*-OaDI- 
KANCES—PUBLIO   WkLFARE>— BeVIEW. 

Courts  will  not  interfere  with  the  ez- 
erdse  of  the  discretionary  powers  conferred 
on  a  municipal  corporation  for  the  public  wel- 
fare, unless  the  exercise  thereof  is  so  clearly 
unreasonable  as  to  amount  to  a  manifest 
abuse  of  discretion. 

[Ed.  Note.---For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |§  lOS,  1878,  1379; 
Dec  Dig.  I  63.*] 

2.  MUNICIPAI.    COSPOEATIONS     <|    602*)— PO- 
LICE PowvB  —  PuBUo  Welfare  —  Bnx- 

BOABD  OBOINANOB— RBASONABLBNESB. 

Where  the  charter  of  a  city  authorized 
it  to  pass  an  ordinance  regulating  billboards 
generflily,  on  ordinance  prohibiting  the  erec- 
tion or  maintenance  of  any  billboard  within 
the  city  nearer  the  ground  than  24  inches, 
except  when  erected  against  a  solid  wall,  was 
a  reasonable  exercise  of  the  city's  police  pow- 
er for  the  public  welfare. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  |  602.*] 

S.  Municipal  Cobpobations  (i  602*)— Bill- 
BOABD  Rboulation— Nuisance. 

Where  a  billboard  maintained  on  private 

? property  Is  secure  and  is  not  per  se  an  in- 
ringement  on  public  safety,  it  is  not  a  nui- 
sance, and  cannot  be  made  so  by  legislative 
fiat  and  then  prohibited,  nor  can  its  mainte- 
nance be  regulated  by  mere  aesthetic  condi- 
tions under  an  alleged  exercise  of  the  city's 
police  power. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  {  602.*] 

Appeal  from  Superior  Court,  Buncombe 
County;  Lane,  Judge. 

Action  by  the  State  and  City  of  Asheville 
against  W.  J.  Staples.  Judgment  for  de- 
fendant, and  the  State  appeals.     Reversed. 


It  appeared  that  defendant  was  arrested, 
tried,  and  convicted  on  a  warrant  issued  by 
the  police  judge  of  said  dty,  and  the  testimo- 
ny showed  a  violation  by  defendant  of  an  or- 
dinance of  the  dty  in  terms  as  follows: 
"Sec.  773.  That  no  person,  firm  or  corpora- 
tion shall  erect  or  maintain  within  the  city 
of  Asheville  any  billboard  or  other  similar 
structure  used  solely  for  the  purpose  of  dis- 
playing posters  or  other  public  advertise- 
ments, the  boards  of  which  shall  be  nearer 
the  ground  than  twenty-four  inches,  ex- 
cept where  said  billboards  are  erected  and 
maintained  against  the  wall  of  a  building 
or  other  solid  wall,  and  any  person  violat- 
ing any  of  the  provisions  of  this  section,  shall 
upon  conviction,  be  subject  to  a  penalty  of 
twenty-five  dollars  for  each  and  every  such 
offense."  In  the  superior  court  on  motion 
there  was  Judgment  questioning  the  war- 
rant which  was  based  on  and  recited  the 
ordinance,  and  the  state  excepted  and  ap- 
pealed. 

T.  W.  Bickett,  Atty.  Gen.,  G.  Lw  Jones, 
Asst  Atty.  Gen.,  and  J.  F.  Glenii,  for  the 
State.  Craig,  Martin  &  Thomason,  for  ap* 
pellee. 

HOKE,  J.  (after  statingthe  facts  as 
above).  [1]  It  Is  well  recognized  in  this  state 
that  "courts  will  not  interfere  with  the  ex- 
ercise of  discretionary  powers  conferred  up- 
on municipal  corporations  for  the  public 
welfare  unless  their  action  is  so  clearly  un- 
reasonable as  to  amount  to  an  oppressive  and 
manifest  abuse  of  discretion."  Rosenthal  v. 
Goldsboro,  149  N.  C.  128,  62  8.  B.  905,  20 
Ii.  B.  A.  (N.  S.)  800;  Tate  t«  Greensboro, 
114  N.  a  392,  19  S.  E.  767,  24  L.  B.  A. 
671.  There  was  some  limitation  placed 
on  the  principle  in  the  case  of  State  ▼. 
Hlggs,  126  N.  O.  1014,  85  &  B.  478,  48  U 
R.  A.  446,  but  that  case  was  expressly  over- 
ruled in  Small  v.  City  of  Bdenton,  146  N. 
C.  527,  00  S.  B.  413,  20  U  B.  A.  (N.  S.) 
145,  and  the  opinion  of  the  present  Chief 
Justice  in  Small's  Case  is  in  full  approval  of 
the  position  as  it  had  jformerly  prevailed. 
The  charter  of  the  city  of  Asheville  confers 
ample  power  to  pass  an  ordinance  of  the 
general  character  in  question.  State  T. 
Whitlock,  149  N.  C.  542.  63  S.  B.  123,  128 
Am.  St  Rep.  670. 

[2]  And  in  the  learned  and  well-consider- 
ed brief  of  the  counsel  for  the  city  it  is  sug- 
gested in  support  of  the  ordinance  in  ques- 
tion here  that  the  same  is  reasonable  and 
''necessary  to  protect  the  public  generally 
from  the  unsafe  condition  caused  by  the  ac- 
cumulation of  leaves,  papers,  and  other 
waste  material  which  accumulate  against 
billboards  when  constructed  against  the 
ground.  It  is  a  necessary  restriction  to 
protect  adjoining  and  other  buildings  contig- 
uous thereto  from  the  danger  of  fire,  which 
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ooQld  flo  easily  be  conducted  from  snch  con- 
dltion.  It  is  also  neceesary  for  tbe  pnrpoee 
of  keeping  vacant  property  in  a  sanitary 
condition**'  On  authority  bere  and  elsewhere 
these  considerations  should  in  our  opinion  be 
allowed  to  prevail  and  the  ordinance  upheld 
as  a  Talid  exercise  of  the  powers  conferred. 
Rosenthal  ▼.  Goldsboro,  supra;  State  v. 
Whitlock,  supra;  Small  t.  Edenton,  supra; 
City  of  Chicago  t.  Gunning  System,  214  111. 
e2S,  73  N.  B.  1085,  70  L.  B.  A.  230;  City  of 
Rochester  t.  West,  104  N.  Y.  610,  68  N.  B. 
67%  63  U  R.  A.  648,  79  Am.  St  Rep.  669; 
Qty  of  Passaic  v.  Bill  Posting  Ck».,  71  N.  J. 
Law,  75,  68  AtL  343;  In  re  Wilshire  (0.  G.) 
103  Fed.  620. 

In  our  present  decision  we  do  not  intend 
to  quality  or  question  in  any  way  the  dis- 
position made  of  Whitloek's  Appeal,  supra. 
In  that  case  it  appeared  that  the  ordinance 
prohibited  the  erection  of  billboards  on  pri- 
vate property,  regardless  of  whether  the 
same  were  secure  or  insecure.  It  seemed  to 
have  beoi  based  on  aesthetic  consideration 
alone,  having  no  reference  whatever  to  the 
protection  and  security  of  the  public,  and, 
on  that  account,  it  was  held  to  be  an  unwar- 
ranted and  unreasonable  interference  with 
tlie  rights  of  the  Individual  owner.  In  his 
forcible  and  learned  opinion  in  Whitlock's 
Case^  Associate  Justice  Brown  states  the  doc- 
trine applicable  and  the  reasons  upon  which 
it  rests  as  follows:  "Esthetic  considerations 
will  not  warrant  its  adoption,  but  those  only 
which  have  for  their  object  the  safety  and 
welfare  of  the  community.  It  is  conceded 
to  be  a  fundamental  principle  under  our 
system  of  government  that  the  state  may  re- 
quire the  individual  to  so  manage  and  use 
his  property  that  the  public  health  and  safe- 
ty are  best  conserved.  It  is  to  restrict  the 
owner  in  those  uses  of  his  property  which  he 
may  have  as  a  matter  of  natural  right,  and 
make  them  conform  to  the  safety  and  welfare 
of  established  society,  that  the  police  power 
of  the  state  is  invoked." 

[3]  *'Wliile  this  is  true,  yet  it  is  funda- 
mental law  that  the  owner  of  land  has  the 
right  to  erect  su<di  structures  upon  it  as  he 
may  see  fit,  and  put  his  property  to  any  use 
which  may  suit  his  pleasure,  provided  that 
in  so  doing  he  does  not  imperil  or  threaten 
barm  to  others.  Tiedeman,  Llm.  439.  All 
statQtory  restrictions  of  the  use  of  property 
are  imposed  upon  the  theory  that  they  are 
necessary  for  the  safety,  health,  or  com- 
fort of  the  public,  but  a  limitation  which  is 
unnecessary  and  unreasonable  cannot  be  en- 
forced. Although  tbe  police  power  is  a  broad 
one,  it  is  not  without  its  limitations,  and 
a  secure  structure  upon  private  property, 
and  one  wliich  is  not  per  se  an  infringement 
apon  the  public  safety,  and  is  not  a  nuisance, 
cannot  be  made  one  by  legislative  flat  and 
tCMD  prohibited"-^citing  Syates  v.  Milwaukee, 


10  Wall.  497,  19  L.  Bd.  984;  1  DiUon  on  Mu- 
nicipal Corporations,  874.     There  is  error, 
and  tbis  will  be  certified  that  the  cause  be 
further  proceeded  with. 
Reversed. 


(157  N.  C.  B5T> 

COXB  et  aL  v.  CARPBNTBB  et  aL 

(Supreme  Court  of  North  Carolina.    Dec.  23, 

1911.) 

1.  Trespass  (i  46*)— Pboof  of  Titl»-Bvi- 

DENCE. 

Where,  in  trespass  quare  clausum  fregit, 
defendants  introduced  a  state  grant  for  the 
land,  but  did  not  connect  themselves  there- 
with, its  only  effect 'was  to  show  that  the 
state  claimed  no  interest  in  the  land,  and  re- 
lieved plaintiff  from  showing  such  fact. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Dec.  Dig.  §  40.»] 

2.  Advessb   Possession    (|    115*) —Utiliza- 
tion   OF   Land— Bvidencb— QxncsTioN   fob 

JUBT. 

Where  land  in  controvernr  was  steep,  de- 
clivitous, very  barren,  and  fit  onl^  for  the 
timber  upon  it,  evidence  that  plaintiff's  ances- 
tor for  at  least  30  years  had  occupied  It,  and, 
with  his  tenants,  had  cut  timber  for  lumber, 
firewood,  and  housebote,  was  sufficient  to  re- 
quire submission  of  the  issue  of  his  adverse 
possession  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent.  JHg.  S(  691-701;    Dec.  Dig. 

Appeal  from  Superior  Gout,  Polk  County ; 
Gouncill,  Judge. 

Action  by  Francis  S.  Coxe  and  others,  as 
trustees  and  executors  of  Col.  Frank  Coxe. 
deceased,  against  K.  J.  Carpenter  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 

This  was  an  action  of  trespass  quftre 
clausum  fregit  The  plaintiffs  relied  upon 
color  of  title  and  adverse  possession.  The 
defendants  introduced  a  grant  from  the 
state,  which  covers  the  locus  In  quo  but  did 
not  connect  themselves  with  it,  so  that  it 
had  the  effect  only  of  showing  that  the  title 
was  out  of  the  state.  There  was  evidence 
tending  to  show  that  the  plaintiffs,  and  those 
under  whom  they  claim,  bad  been  in  the  ac- 
tual possession  of  the  land  for  more  than 
30  years,  claiming  it  as  their  own.  The 
witness  John  Pack  testified  that  he  had  lived 
on  the  Coxe  plantation  a  little  over  20  years, 
and  ^s  known  the  land  in  dispute  for  more 
than  20  years.  Col.  Frank  Coxe  had  pos- 
session of  it  when  he  first  knew  it,  and  used 
it  for  "timber,  wood,  pine,  and  such,"  and 
would  cut  wood  there  nearly  every  day — ^fire- 
wood and  stove  wood.  There  was  a  great 
deal  of  chestnut  timber  on  the  land,  and 
Coxe  got  boards  and  rails  from  the  land 
every  once  in  a  while.  The  witness  culti- 
vated a  portion  of  the  other  part  of  the  Bl- 
wood  land,  and  lived  on  it  13  years  as  a  ten- 
ant of  Col.  Coxe;  cultivated  it  part  of  the 
t  time,  and  while  he  lived  there  he  got  all  the 
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wood  he  needed  from  the  land  in  dispute 
every  year,  as  did  the  other  tenants  of  Ool. 
Coxe.  The  witness  also  stated  that  the 
land  in  dispute  was  not  cleared.  It  being  or- 
dinary timber  land,  and  "mighty  little*'  of 
It  could  be  cultirated.  It  was  rough  land, 
and  ''some  of  it  you  could  not  stand  upon 
without  holding  to  the  bushes."  The  land 
was  poor,  and  Coxe  had  been  cutting  timber 
on  it  all  these  years.  He  opened  and  laid 
out  roads  on  it,  In  order  to  haul  the  wood 
off;  one  of  the  roads  was  there  when  he 
first  took  possession.  There  was  much  oth- 
er evidence  of  the  same  kind.  There  also 
was  evidence  that  the  land  was  not  fit  for 
cultivation,  but  was  only  useful  and  valua- 
ble for  its  timber — it  could  not  be  cultivated 
profitably;  and  also  that  Coxe  was  using  it, 
as  indicated,  for  its  timber,  and  reserving 
it  for  the  purpose  of  subsequently  getting 
a  water  supply;  it  being  in  evidence  that  he 
had  run  a  level  on  the  branch  to  see  if  there 
was  fall  enough  to  the  place  he  lived,  so 
that  he  could  utilize  the  water,  which  he 
found  to  be  the  case.  The  case  was  sub- 
mitted to  the  Jury  under  an  Instruction  as 
to  what  would  constitute,  in  law,  adverse 
possession,  and  the  only  question,  as  was 
admitted  on  the  argument,  is  whether  the 
facts  we  have  stated,  if  found  by  the  jury, 
were  sufficient  to  constitute  such  possession. 
The  Jury  rendered  a  verdict  for  the  plain- 
tiffs, and  from  the  Judgment  thereon  the 
defendants  appealed. 

Smith  &  Shipman,  for  appellants.  8.  Gal- 
lert,  for  appellees. 

WALKER,  J.  [1]  The  material  issue  in 
this  case  is  easily  apparent  from  the  state 
of  the  proof  and  the  admissions  in  the  rec^ 
ord.  Plaintiffs  did  not  have  a  paper  title  for 
the  locus  in  quo,  but  relied  solely  upon  their 
color  of  title  and  adverse  possession.  'De- 
fendants introduced  a  state  grant  for  the 
land,  but  did  not  connect  themselves  with  it 
The  only  effect  of  this  evidence  was  to  show 
that  the  state  claimed  no  Interest  in  the 
land,  and  to  relieve  the  plaintiffs  from  the 
necessity  of  showing  that  fact  But  it  is 
conceded  that  our  decision  must  turn  upon 
the  character  of  plaintiffs'  possession  as  be- 
ing, or  not,  adverse,  and  sufficient  in  law  to 
ripen  their  color  into  a  good  and  perfect  title 
to  the  land. 

The  evidence  tends  to  show  that  the  land 
was  very  barren  and  only  fit  for  use  as  tim- 
ber land.  A  large  part  of  it  was  so  steep  and 
declivitous  that  It  was  necessary  to  hold  to 
the  bushes  in  order  to  stand  and  "keep  your 
equilibrium."  There  was  other  evidence  to 
the  effect  that  the  land  was  in  the  posses- 
sion of  plaintiffs,  and  those  under  whom  they 
claimed,  for  many  years,  at  least  30,  and 
that  CoL  Coxe»  who  claimed  the  land  (it 
does  not  appear  under  what  title,  except  the 
tolor),  occupied  the  land  with  those  right- 


fully claiming  under  him,  and  asserted  do- 
minion over  it  for  more  than  the  period  re- 
quired by  law  to  ripen  the  title;  that  he  did 
not  clear  or  cultivate  any  part  of  the  land, 
because  it  was  not  fit  for  cultivation  or  clear- 
ing. It  was  mostly  wild  and  unarable  land, 
and  only  useful  and  valuable  for  the  timber. 
It  was  further  in  evidence  that  CoL  Coxe, 
his  tenants,  and  those  claiming  under  Coxe 
for  many  years  cut  timber,  for  the  purpose 
of  making  it  into  lumber,  and  also  for  fire- 
wood and  housebote.  The  witness  described 
this  user  as  being  for  "timber,  wood,  boards, 
pine,  and  such,"  and  this  was  an  everyday 
occurrence;  and  roads  already  there  were 
used  and  new  ones  laid  out,  for  the  pur- 
pose of  utilizing  the  land  in  its  then  state 
and  condition.  His  tenants  got  firewood  and 
stove  wood  from  the  land  in  the  same  way. 
There  is  no  doubt  but  that  the  possession, 
if  adverse,  was  open,  visible,  notorious,  and 
continuous,  and  no  owner  of  the  land  could 
have  failed  to  take  notice  of  It  as  an  as- 
sertion against  his  title,  from  the  very  be- 
ginning. There  was  also  evidence  that  the 
plaintiffs  and  those  under  whom  they  claimed 
"had  possession  of  the  land"  for  more  than 
seven  years. 

[2]  We  think  this  case  is  governed  by  Ber- 
ry V.  McPherson,  153  N.  C.  4,  68  S.  B.  892. 
There  are  two  propositions  decided  in  that 
case,  which  we  take  from  the  headnotee: 
(1)  "The  testimony  of  the  plaintiff,  unex- 
plained and  uncontradicted  upon  cross-ex- 
amination, that  he  and  h\B  father  had  been 
in  possession  of  the  locus  in  quo  for  30 
years,  in  order  to  show  possession  under 
color  of  title  as  against  the  state  under 
deeds  he  had  introduced  in  evidence,  is  suf- 
ficient to  go  to  the  Jury."  (2)  "While  the 
evidence  of  title  by  adverse  possession  must 
tend  to  prove  the  continuity  of  possession 
for  the  statutory  period  in  plain  terms  or 
by  'necessary  implication,'  It  is  sufficient  to 
go  to  the  Jury,  if  it  was  as  decided  and 
notorious  as  the  nature  of  the  land  would 
permit."  We  may  well. show  the  application 
of  the  principles,  settle  In  that  case,  to 
those  which  have  been  established  in  the 
case  at  bar,  in  referring  generally  to  what 
was  said  by  the  court,  through  Justice 
Brown:  The  evidence  of  plaintiff  in  the 
case  was  that  "there  is  an  island  about  mid- 
way of  his  possession,  and  a  road  leading 
across  the  swamp  to  the  island ;  that  he  and 
his  father  kept  up  this  road;  that  there 
was  a  road  leading  across  the  woods  to  the 
island  for  a  third  of  the  way,  from  which 
he  and  his  father  regularly  got  firewood; 
that  his  father  sold  timber  off  the  land  in 
controversy,  and  that  six  years  ago  defend- 
ant cut  timber  on  this  land,  and  promised 
to  pay  plaintiff  for  It;  that  on  one  occa- 
sion defendant  in  presence  of  plaintiff  and 
his  brother,  recognized  plaintiff's  posses- 
sion by  admitting  the  cedar  corner  claimed 
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by  plaintiff  to  be  the  true  division  corner. 
Plaintiff  further  testified  that  tenants  on 
his  farm  cut  wood  on  this  land  whenever 
they  needed  It,  and  that  he  had  cut  and  sold 
shingles  off  it  frequently,  and  his  father 
had  cat  and  sold  railroad  ties.  Plaintiff  fur- 
ther stated  that  he  sold  pine  timber  off  the 
land,  and  allowed  the  neighbors  to  get  wood 
off  it  wheneyer  they  desired.  The  land  in 
controversy  appears  to  be  swamp  land,  on- 
inclosed,  and  with  no  habitation  upon  it 
The  evidence  indicates  that  plaintiff  and  his 
father,  for  more  than  30  years,  exercised 
acts  of  dominion  over  the  land,  and  made 
from  it  the  only  profits  and  use  of  which  it 
is  susceptible.  From  the  evidence  of  the 
witness,  the  jury  may  well  infer  that  these 
acts  were  those  of  ownership,  and  not  those 
of  an  occasional  trespasser;  and  that  they 
were  repeated  and  oontinnous  for  a  consid- 
erable period  of  time.  The  possession  was  as 
decided  and  notorious  as  the  nature  of  the 
land  would  permit,  and  offered  unequivocal 
indication  that  plaintiff  and  his  father  were 
exercising  the  dominion  of  owners,  and  were 
not  pillaging  as  trespassers.  Williams  v. 
Buchanan,  28  N.  G.  536  [86  Am.  Dec.  760]; 
Tredwell  v.  Roddick,  23  N.  0.  66;  liamilton 
V.  icard,  U4  N.  C.  538  [19  S.  E.  607];  Simp- 
son V.  Blount,  14  N.  C.  34;  Baum  v.  Shoot- 
ing aub,  96  N.  C.  310  [2  S.  E.  673].  It  is 
true  that  in  proving  continuous  adverse  pos- 
session under  color  of  title,  nothing  must  be 
left  to  mere  conjecture.  The  testimony  must 
tend  to  prove  the  continuity  of  possession  for 
the  statutory  period,  either  in  plain  terms  or 
by  ^necessary  implication.'  Rufln  v.  Overby, 
105  N.  G.  83  [11  S.  E.  251].  This  possession 
need  not  be  unceasing;  but  the  evidence 
should  be  such  as  to  warrant  the  inference 
that  the  actual  use  and  occupation  have  ex- 
tended over  the  required  period,  and  that 
during  it  the  daiuiant  has,  from  time  to 
time,  continuously  subjected  some  portion 
of  tlie  disputed  land  to  the  only  use  of  which 
it  was  susceptible.  Ruffin  v.  Overby,  supra; 
McLean  t.  Smith,  106  N.  0. 172  [11  S.  E.  184]; 
Hamilton  v.  Icard,  supra.  While  the  evidence 
offered  is  not  necessarily  conclusive,  if  taken 
to  be  true,  as  to  the  fact  of  possession,  we 
think  it  sufficient  to  be  submitted  to  the 
Jury,  under  appropriate  instructions,  that 
they  may  draw  such  inference  as  they  see 
proper,  bearing  in  mind  that  pie  burden  of 
proof  is  on  the  plaintiff  to  establish  the  fact 
of  possession  for  the  statutory  period  by  a 
preponderance  in  the  proof." 

This  is  practically  a  motion  by  the  defend- 
ants to  nonsuit  the  plaintiffs.  We  are  of  the 
opinion  that  there  was  sufficient  proof  of 
facts  showing  adverse  possession,  and  the 
case  was  properly  submitted  to  the  Jury 
for  their  consideration.  There  was  conse- 
quently no  error  in  the  rulings  of  the  court 

No  error. 


(157  N.  C.  575) 
KELLER  V.  CHAMPION  FIBRB  CO. 

(Supreme  Court  of  North  Carolina.     Dec.  23, 

1911.) 

1.  Master  and  Servant  (§S  286,  280*)— In- 
JUBIES    TO    Servant  —  Neqlioence  —  Con- 

TRIBUTOBT   NSOLIQENGE— QUESTION   FOB  JU- 
BY. 

Id  an  action  for  injuries  to  a  servant  by 
the  derailment  of  a  log  train  which  he  was 
operating  down  a  mountain  by  gravity,  wheth- 
er defendant  was  negligent,  and  whether 
plaintiff  was  also  negligent,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  J{  1010-1050,  108^1132; 
Dec.  IMg.  H  286,  2»3.*] 

2.  NbGUQENOK      (§     136*)    — -   QtTBSTION     FOB 

CouBT    OB    JuBT— Nonsuit— Oontbibutobt 

Nboligenck. 

A  motion  for  nonsuit  on  the  issue  of  con- 
tributory negligence  can  only  be  sustained 
when  the  facts  necessary  to  show  contribu- 
tory negligence  are  established  by  plaintiff's 
evidence. 

[Ed.  Note.~For  other  cases,  see  Negligence, 
Cent.  Dig.  §$  277-«53;   Dec.  Dig.  §  136.*] 

Appeal  from  Superior  Court,  Jackson  Coun- 
ty;   Cllne,  Judge. 

Action  by  B.  B.  Keller  against  the  Cham- 
pion Fibre  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

These  issues  were  submitted  to  the  jury: 

"(1)  Was  the  plaintiff  injured  by  the  negli- 
gence of  the  defendant,  as  alleged?  Answer: 
Ye& 

"(2)  Did  the  plaintiff,  by  his  own  negli- 
gence, contribute  to  his  own  injury?  An- 
swer: No. 

"(3)  What  damage  is  plaintiff  entitled  to 
recover?  Answer:  Six  thousand  dollars  ($6,- 
000)." 

From  the  judgment  rendered,  the  defend- 
ant appealed. 

P.  H.  C.  Cabell,  Martin  &  Wright,  Bourne, 
Parker  &  Morrison,  and  Bryson  &  Black,  for 
appellant.  Walter  E.  Moore  and  Moore  & 
Rollins,  for  appellee. 

PER  CURIAM.  The  plaintiff  moved  the 
court  to  dismiss  the  defendant's  appeal,  for 
the  reason  that  the  exceptions  relied  on  are 
not  grouped  and  numbered  immediately  after 
the  end  of  the  case  on  appeal,  as  required 
by  rules  19  and  21  of  the  court  (140  N.  C. 
660,  66  S.  E.  vii).  The  court  is  of  opinion, 
upon  an  examination  of  the  record,  that  the 
assignments  of  error  are  properly  placed  at 
end  of  case  on  appeal,  and  that  assignments 
Nos.  1  and  2,  relating  to  the  refusal  to  sus- 
tain the  motions  to  nonsuit  the  plaintiff,  are 
properly  assigned  and  worded,  and  that  de- 
fendant is  entitled  to  have  them  passed  upon 
by  the  court  But  the  majority  of  the  court 
is  of  opinion  that  the  remaining  assignments, 
all  of  which  relate  to  the  charge  of  the  judge 
and  the  refusal  to  give  special  instructions 
asked  by  defendant,  are  not  fully  or  proper- 
ly assigned,  and  come  within  the  rulings  of 
this  court  in  Thompson  v.  Railroad,  147  N. 
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C.  413,  61  S.  B.  286;  Lee  t.  Balrd,  146  N. 
C.  361,  59  S.  B.  876;  Smith  t.  Mfg.  Co.,  151 
N.  C.  260,  66  S.  B.  1009.  Taking  into  con- 
sideration the  motions  to  nonsuit,  the  court 
Is  of  opinion  that  they  were  properly  denied. 

[11  There  is  much  conflicting  evidence  up- 
on the  material  issues  of  fact,  but  the  evi- 
dence of  the  plaintiff  tends  to  establish  that 
he  was  brakeman  on  defendant's  logging  rail- 
road; that  tn  March,  1910,  the  defendant's 
superintendent  directed  plaintiff  to  let  a 
string  of  eight  cars,  heavily  loaded,  run 
down  the  monntain  incline  grade  without 
an  engine  attached;  that  in  obedience  to  or- 
ders plaintUf  did  so;  that  the  cars  ran  into 
a  cow,  and  pushed  it  some  distance  on  the 
track,  and  were  then  derailed,  in  consequence 
of  which  plaintifP  was  seriously  injured;  that, 
had  the  engine  been  attached,  it  could  have 
controlled  the  cars,  and  the  derailment  would 
not  have  occurred;  that  the  brakes  were 
defective,  out  of  order,  and  failed  to  stop 
the  cars  when  applied;  that  plaintiff  was 
furnished  with  only  one  person  to  assist  in 
controlling  the  cars,  and  that  was  Insi^flS- 
dent,  in  the  absence  of  the  engine. 

[2]  Upon  the  issue  of  contributory  negli- 
gence, the  court  fa  of  opinion  that  a  motion 
to  nonsuit  can  only  be  sustained  when  the 
f^cts  necessary  to  constitute  contributory 
negligence  are  established  by  the  evidence  of 
the  plaintiff.  In  this  case  the  evidence  of- 
fered by  plaintiff  does  not  of  itself  make  out 
contributory  negligence  upon  his  part;  upon 
the  contrary,  it  tends  strongly  to  rebut  such 
defense. 

The  judgment  of  the  superior  court  is 
affirmed. 

HOKB,  J.  (concurring  in  result).  I  think 
that  the  assignment  of  errors  is  sufficient 
under  the  rule,  but  concur  in  the  result,  be- 
ing of  opinion  that  no  reversible  error  ap- 
pears in  the  record. 


(158  K.  C.  24) 

BBA  V.  STANDARD  BUBROR  CO.  et  aL 

(Supreme  Court  of  North  Carolina.    Dec  23, 

1911.) 

1.  Removal  of  Causes  (9  49*)--Seviebabijb 
oontbovxbsies. 

Where  a  senrant  was  injured  through 
the  joint  negligence  of  the  master  and  its  vice 
principal,  the  cause  is  a  joint  one,  and  no 
severable  oontroversy  exists. 

[Ed.  Note.— For  other  cases,  see  Removal 
of  Causes,  Cent  Dig.  §{  95-99;  Dec.  Dig.  | 
49,*] 

2.  Removal  of  Causes  <f  25*)— Ssvebablb 
CoNTBOvEBsiES— Petition  . 

Whether  a  complaint  states  a  joint  wrong, 
in  which  there  is  no  severable  controversy, 
Is  not  affected  by  an  allegation  in  the  petition 
for  removal  to  tiie  federal  court  that  the  res- 
ident defendant  was  fraudulently  joined. 

[Ed.  Note.— For  other  cases,  see  Removal 
of  Causes,  C^nt  Dig.  |§  58,  59;  Dec.  Dig.  f 
25.*] 


3.  Removal  of  Causes    ({   95*)— Pboceed- 
iWGs  to  Pbooukb— Petitioh. 

Where  a  verifi^  petition  for  removal  oa 
the  ground  ef  diversitv  of  citizenship  alleges 
fraudulent  joinder,  wltn  a  statement  of  facts, 
sufSaient,  if  true,  to  show  that  there  has  been  a 
fraudulent  joinder  of  a  resident  defendant,  to- 
gether with  a  sufficient  bond,  is  filed  in  the  state 
court,  the  case  should  be  removed,  and  the  ju- 
risdiction of  the  state  court  is  at  an  end;  the 
plaintiff,  if  he  desires  to  challenge  the  truth  of 
aav  averments,  having  tiie  right  to  do  so  in  the 
federal  court 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  H  204,  205;    Dec.  Dig,  f 

4.  Removal  of  Causes  ({  86*)  —  Pbooeed- 

INQS     TO      PBOGUBE  —  PETITIOK  —  VEBIFICA- 

A  petition  for  removal  ef  a  cause  into 
the  federal  court  upon  the  ground  pf  diver- 
sity of  citizenship,  alleging  that  a  resident 
party  has  been  fraudulently  joined  to  defeat 
the  right  of  removal,  must  be  verified. 

[Ed.  Note.— For  otkier  cases,  see  Removal  of 
Causes,  Cent  Dig.  |  177;   Dec  Dig.  i  86.*] 

Appeal  from  Superior  Ooiirt»  Davidson 
County;  Lyon,  Judge. 

Action  by  Z.  M.  Rea  agalnit  tbe  Standard 
Mirror  Company  and  another;  From  a  judg- 
ment ordering  the  case  removed  to  the  fed- 
eral court,  plaintiff  appeals.    Afilrmed. 

Walser  &  Wals»  and  Bryant  &  Brogden, 
for  appellant  Roberson  ^  Bamhart  and 
Craige  &  Craige,  for  appellees. 

HOKE,  J.  At  April  term,  1911,  of  said 
court,  plaintiff,  a  citizen  and  resident  of 
Davidson  country,  N.  0.,  having  entered  suit, 
filed  his  complaint  in  the  superior  court  of 
Davidson  county,  alleging  liability  for  phys- 
ical injuries  received  by  reason  of  the  joint 
negligence  on  the  part  of  the  defendant  the 
Standard  Mirror  Company,  a  corporation, 
citizen  and  resident  of  the  state  of  Pennsyl- 
vania, doing  business  at  High  Point,  N.  C, 
and  Frank  Wineskie,  a  resident  of  this  state, 
and  secretary  and  general  manager  of  the 
company's  plant  in  this  state,  having  direct 
charge  and  control  of  the  work  and  the  la- 
borers employed  therein,  including  the  plain- 
tiff. The  wrong  alleged  being  in  part  the 
negligent  provision  made,  and  directlona 
given  by  said  Wineskie  when  engaged  in  his 
duties  as  defendant's  general  manager,  etc 

The  defendant.  In  apt  time,  and  accom- 
panied by  proper  bond,  with  good  and  suffi- 
cient sureties,  filed  his  duly  verified  petition 
for  removal,  setting  forth  the  position  and 
duties  of  defendant  Wineskie  in  reference  to 
his  codefendant's  plant  at  the  time  of  the 
injury,  with  detailed  and  special  averment 
that  said  Wineskie  was  not  charged  with  the 
supervision  and  control  of  plaintiff  or  other 
laborers  employed  in  the  work,  or  of  supply- 
ing them  with  safe  and  suitable  machinery 
or  placing,  etc. ;  that  his  duties  were  entire- 
ly in  the  office  of  defendant  company,  dis- 
I  connected  with  any  direction  or  supervision 
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•of  laborers*  machinery,  ete.;  and  the  petition 
farther  proceeds  as  folloif^:  "That  he  was 
not  present  or  in  the  factory  when  the  plain- 
tifC  was  Injured;  that  thp  Injury  received 
was  neither  the  direct  nor  proximate  cause 
or  result  of  any  negligence  of  defendant 
Wineskie,  nor  of  any  duty  imposed  upon  him, 
nor  of  the  failure  on  his  part  to  use  due 
care,  caution,  or  prudence,  and  properly  dis- 
charge his  duties,  which  are,  and  were  at  and 
before  the  alleged  injury  of  plaintiff,  in  the 
office  of  said  company,  as  aboye  set  forth; 
that  the  rights  of  the  real  parties  in  interest 
to  this  controversy  can  be  finally  adjudicated 
without  the  presence  of  the  defendant  Wi- 
neskle;  that  the  defendant  Wineskle  is  an 
improper  party  to  this  proceeding;  that  he 
has  no  connection  therewith,  and  that  he  Is 
an  onneoeesairy  party;  that  defendant  Wi- 
neskie  has  been  improperly  and  fraudulently 
joined  as  a  defendant  in  this  suit,  for  the 
purpose  of  fraudulently  and  improperly  pre- 
venting, or  attempting  to  prevent,  this  de- 
fendant from  removing  this  cause  to  the 
United  States  Circuit  Court,  and  that  the 
plaintiff  well  knew,  at  the  time  of  the  begin- 
ning of  this  suit,  that  Wineskle  was  not 
charged  with  the  duties  aforesaid,  as  alleged 
in  the  complaint;  and  that  he  was  joined  as 
a  party  defendant  for  the  sole  and  only  pur- 
pose of  preventing  the  removal  of  this  cause, 
and  not  in  good  faith."  Upon  these  the  con- 
trolling facts  relevant  to  the  question  pre- 
sented, we  are  of  opinion  that  the  order  for 
removal  was  properly  made. 

[1]  It  is  now  very  generally  held  that,  on 
the  facts  stated  in  the  complaint,  the  cause 
of  action  may  be  considered  and  dealt  with 
as  a  joint  wrong,  and  that  when  such  allega- 
tions are  made  In  good  faith  they  must  be 
considered  and  passed  upon  as  the  complaint 
presents  them,  and  that  when  viewed  as  a 
legal  proposition  no  severable  controversy  is 
presented  which  requires  or  permits  a  re- 
moval to  the  federal  courts.  Railway  v.  Mil- 
ler, 217  U.  S.  209,  20  Sup.  Ct  450,  54  L.  Ed. 
732 ;  Ala.  R.  R.  v.  Thompson,  200  U.  S.  206, 
26  Sup.  Ct.  161,  50  L.  Ed.  441;  Chesapeake 
A  Ohio  R.  R.  V.  Dixon,  179  U.  S.  131,  21  Sup. 
Ct  67,  45  L.  Ed.  121;  Dougherty  v.  Railroad 
(a  C.)  126  Fed.  239. 

[2]  And  it  is  held,  further,  that  the  posi- 
tl<m  as  stated- is  not  altered  or  in  any  way 
affected  by  allegation  of  the  petition  that 
the  resident  defendant  was  joined  for  the 
mere  purpose  of  avoiding  removal,  or  with 
.no  honest  intent  of  seeking  relief  against 
such  resident,  or  the  like,  nor  by  general  al- 
legations of  fraudulent  joinder.  Kansas 
City  R.  R.  V.  Herman,  187  U.  S.  63,  23  Sup. 
Ct  24.  47  L.  Ed.  76;  Foster  v.  Gas  &  Electric 
Co.  (O.  C.)  185  Fed.  979;  Shane  v.  Electric 
Ry.  (C.  C.)  150  Fed.  801 ;  Knuth  v.  Electric 
Ry.  (C.  C.)  148  Fed.  73;  Thomas  v.  Great 
Northern  R.  Co.,  147  Fed.  83,  77  C.  C.  A.  255; 
Hough  V.  Railroad,  144  N.  C.  701,  57  S.  B. 
460;  Tobacco  Co.  v.  Tobacco  Co.,  144  N.  C. 


852,  57  S.  B.  5;  HL  R.  R.  v.  Houchins,  121 
Ky.  026,  89  S.  W.  630,  1  L.  R.  A.  (N.  S.) 
375,  128  Am.  St.  Rep.  205;  So.  R.  R.  v. 
Grille,  124  Oa.  735,  58  8.  B.  244,  110  Am. 
St  Rep.  191.  To  cite  from  one  or  two  of 
the  cases,  in  Railroad  v.  Miller,  supra,  it 
was  held:  ''For  the  purposes  of  determining 
the  removability  of  a  cause,  the  case  must  be 
deemed  to  be  such  as  the  plaintiff  has  made 
it,  in  good  faith,  in  his  pleadings;  and  if  a 
plaintiff,  in  a  suit  for  personal  injuries,  join- 
ed with  tiie  foreign  corporation  one  or  more 
of  its  employes,  residents  of  plaintUTs  state, 
as  defendants,  and  the  state  court  holds  that 
the  joinder  is  not  improper,  the  cause  is  not 
separable,  and  cannot  be  removed  into  the 
federal  eoitrt  Ala.  Great  So.  R.  R.  v. 
Thompson,  200  U.  S.  206  [26  Sup.  Ct  161, 
00  L.  Ed.  441];  Railway  Co.  v.  Bonon,  200 
U.  S.  221  [26  Sup.  Ct  166,  50  L.  Ed.  448]." 
And  in  Kansas  Ry.  v.  German,  the  court, 
htid:  ''While  an  action  commenced  in  a  state 
court  against  two  defendants,  one  of  whom 
is  a  resident  and  th4  other  a  nonresident, 
may  be  removed  to  the  circuit  court  of  the 
United  States  by  the  nonresident  defendant, 
if  it  can  be  shown  that  the  cause  of  action 
is  separable,  and  the  resident  defendant  is 
joined  fraudulently,  for  the  purpose  of  pre- 
venting the  removal  of  the  cause  to  the  fed- 
eral court,  such  removal  cannot  be  had,  if  it 
does  not  appear  that  the  resident  defendant 
is  fraudulently  joined  for  such  purpose.  This 
rule  will  be  adhered  to,  even  if  on  the  trial 
of  the  action  the  low^  court  holds  that  no 
evidence  was  given  by  the  plaintiff  tending 
to  show  liability  of  the  resident  defendant, 
and  a  second  application  for  a  removal  from 
the  state  to  the  federal  court  has  been  made 
and  denied  after  a  trial,  and  the  trial  court 
has  sustained  a  demurrer  to  the  evidence  as 
to  the  resident  defendant,  and  where  it  ap- 
pears that  the  ruling  was  on  the  merits  and 
in  invitum.  Powers  v.  Chesapeake  &  O.  Ry. 
Co.,  169  U.  S.  92,  18  Sup.  Ct  264,  42  L.  Ed. 
673,  distinguished,  and  Whitcomb  v.  Smith- 
son,  175  U.  S.  635,  20  Sup.  Ct  248,  44  L.  Ed. 
803,  followed.  Where  a  fraudulent  joinder 
of  defendants  is  averred  by  the  party  peti- 
tioning for  removal,  and  is  specifically  de- 
nied, the  petitioner  has  the  affirmative  of  the 
issue.** 

[3]  These  and  other  authorities  are  also 
to  the  effect  that,  where  the  petition  for  re- 
moval, properly  verified,  as  in  this  case,  and 
accompanied  by  proper  and  sufficient  bond, 
has  been  filed  in  the  state  court,  and  the 
same  contains  allegation  of  fraudulent  join- 
der, together  with  full  and  direct  statement 
of  the  facts  and  circumstances  of  the  trans- 
actions, sufficient,  if  true,  to  demonstrate 
that  there  had  been  such  fraudulent  joinder 
of  the  resident  defendant,  in  such  case,  the 
order  for  removal  should  be  made,  and  the 
jurisdiction  of  the  state  court  is  at  an  end. 
If  the  plaintiff  desires  to  challenge  the  truth 
of  these  averments,  he  must  do  so  on  motion 
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to  remand  or  other  proper  procedure  in  the 
federal  court  That  court,  being  charged 
with  the  duty  of  exercising  jurisdiction  in 
such  case,  must  have  the  power  to  consider 
and  determine  the  facts  upon  which  the  ju- 
risdiction rests.  Chesapeake  Ry.  Ck).  ▼.  Me- 
Cabe,  213  U.  S.  207,  29  Sup.  Ct  430,  53  L. 
Ed.  765;  Wecker  v.  National  Enameling,  etc., 
CJo.,  204  U.  S.  176,  27  Sup.  Ct  lai,  51  L. 
Ed.  430 ;  Kansas  City  Ry.  t.  Daughtry,  138 
U.  S.  2d8,  11  Sup.  Ct  806,  84  L.  Ed.  963; 
Boatmen's  Bank  t.  Frltzlen,  75  Kan.  479, 
89  Pac.  915,  22  L.  R.  A.  (N.  S.)  1285;  Mc- 
Alister  y.  Chesapeake  Ry.,  157  Fed.  740,  85 
C.  C.  A.  816;  Atlantic  Coast  Line  y.  BaUey 
(C.  0.)  151  Fed.  891;  So.  Ry.  y.  Hudgins, 
107  Ga.  334,  38  S.  E.  442;  Byson  y.  McPher- 
son,  71  Iowa,  437,  82  N.  W.  4ia 

[4]  As  we  have  heretofore  intimated,  we 
think  a  petition  in  cases  like  the  present 
should  be  verified.  Ordinarily,  in  causes  com- 
ing within  the  direct  provisions  of  the  stat- 
ute, such  verification  is  not  absolutely .  re- 
quired, though  it  is  usual  to  have  it,  and  in 
these  petitions,  alleging  fraudulent  joinder, 
there  are  one  or  two  cases  in  the  lower  fed- 
eral courts  which  hold  that  no  verification 
is  necessary.  But  this  is  not  a  case  coming 
directly  within  the  terms  of  the  statute,  but 
rather  a  corollary,  which  arises  from  the 
necessity  of  the  case,  and  the  procedure 
therein  should  be  to  some  extent  the  subject 
of  judicial  regulation  and  control.  As  it 
would  be  inexpedient,  and  to  some* extent  an 
idle  thing,  to  confer  jurisdiction  of  a  cause 
on  the  Circuit  Court  of  the  United  States, 
and  allow  to  some  other  tribunal  the  power 
to  determine  the  facts  upon  which  the  juris- 
diction rests,  so  it  would  be  to  seriously  in- 
convenience and  threaten  the  proper  and 
timely  exercise  of  jurisdiction  on  the  part  of 
the  state  courts  to  require  them  to  stay  their 
procedure  on  simple  allegations  which  can  be 
made  without  consideration  or  any  sense  of 
responsibility;  and  we  think  it  rests  on 
sound  reason,  and  is  a  fair  deduction  from 
the  authoritative  cases,  that  the  petition  for 
removal  by  reason  of  fraudulent  joinder 
should  be  duly  verified.  Louisville  &  Nash- 
ville R.  R.  V.  Wangelin,  132  U.  S.  599,  10 
Sup.  Ct  203,  33  L.  Ed.  474;  Welch  v.  Cin!, 
eta,  R.  R.  (C.  C.)  177  Fed.  760;  Kelly  v. 
Chicago,  etc.,  R.  R.  (C.  C.)  122  Fed.  286; 
Ross  V.  Erie  R.  R.  (C.  C.)  120  Fed.  703;  Union 
Terminal  v.  Chicago  (C.  C.)  119  Fed.  209.  In 
Wangelln's  Case,  supra,  the  affidavit  of  the 
vice  president  of  the  road,  as  to  the  truth 
of  the  facts  contained  therein,  accompanied 
the  petition  of  removal.  In  Ross'  Case,  it 
appears  that  the  petition  was  duly  and  prop- 
erly verified  by  defendant  company.  This  is 
certainly  the  prevalent  custom,  and  should 
always  be  required. 

There  is  no  error,  and  the  judgment,  di- 
recting removal  of  the  cause,  is  afiirmed. 

Affirmed. 


(157  N.  C.  677) 

REXFORD  et  at  v.  BIARTIN  et  aL 

(Supreme  Court  of  North  Carolina.     Dec  28, 

1911.) 

AOVEBSB  POSSKSSION    ($   113*)— EVIDBNCE. 

On  a  plea  of  adverse  possession,  evidence 
as  to  who  claimed  the  land  at  the  time  defend- 
ants acquired  possession  was  admissible  to 
show  the  beginning  of  the  possession,  its  no- 
toriety, and  continuity. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  |{  669-681;   Dec.  Dig.  | 

Appeal  from  Superior  Court,  Swain  Ooun- 
ty;   Cline,  Judge. 

Action  by  C  H.  Rezford  and  others 
against  John  H.  Martin  and  others.  Judg- 
ment for  defendants,  and  plaintiCC  Rexford 
appeals.    Affirmed. 

W.  L.  Taylor,  Bryson  &  Black,  and  Fcye  & 
Frye,  for  ai^;)ellant  John  W.  Hinsdale,  for 
appellees. 

PER  CURIAM.  This  case  has  received  a 
careful  examination,  and  we  are  of  the  opin- 
ion that  no  substantial  or  reversible  error, 
if  error  at  all,  was  committed  during  the 
trial.  It  is  plain  that  the  defendants  had 
good  color  of  title,  and  the  case  turned  large- 
ly upon  their  possession — that  is,  whether  it 
was  sufficiently  adverse,  notorious,  continu- 
ous, etc.,  to  ripen  their  color  into  a  good  and 
valid  title — and  we. entertain  no  doubt  upon 
this  branch  of  the  case.  The  evidence  as  to 
who  claimed  the  land  was  competent  and 
relevant  to  show  the  beginning  of  the  posses- 
sion, its  notoriety  and  continuity,  and,  if  any 
of  the  questions  or  answers  were  incompe- 
tent, as  contended  by  plaintiffs,  we  do  not 
see  that  any  error  in  this  respect  was  prej- 
udicial. 

In  view  of  the  facts.  It  must  certainly  t>e 
considered  as  harmless.  We  do  not  Intend 
even  to  intimate  that  there  was  error.  The 
substantial  merits  are  clearly  with  the  de- 
fendants, and  the  jury,  under  an  exceedingly 
fair  and  proper  charge,  have  found  the  Issue 
of  fact  against  the  plaintiffs,  and  their  ver- 
dict in  our  Judgment  should  not  be  disturbed. 

No  error. 


(168  N.  a  SS) 

SMITH  V.  MILLER  et  al 

(Supreme  Court  of  North  Carolina.    Dec  23, 

1911.) 

1.   ReMAINDBBS      (§     16*)  —  CONTIWGENT     RE- 
1CAINDER8— SALBS—ObDEBS—RBVIEW. 

The  commissioner  appointed  by  the  court 
to  sell  property  held  by  contingent  remainder 
for  reinvestment  may  iproperly  except  to  rul- 
ings of  the  court  during  the  several  stages 
of  the  proceedings,  and  appeal  from  the  final 
judgment 

[Eld,  Note.— For  other  cases,  see  Remainders, 
Cent  Dig.  §  11;    Dec  Dig.  |  16.»] 

2.  Remaindebs    (§   16*)  —  Contingent    Re- 
main debs— Sales— Po  web  OF  COUBT. 

The  court  having  power  to  sell  property 
held  by  contingent  remainder  has  jurisdiction 


^or  other  cues  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Kep'r  inflexea 
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to  order  the  commissioner  appointed  to  make 
the  sale  to  pay  taxes  on  the  property*  though 
such  taxes  were  payable  by  the  life  tenant. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent.  Dig.  f  11;   Dec.  Dig.  |  16.*] 

3.    RCMAINDBBS     (§     16*)  —  CONTIWGKNT     RE- 
MAINDERS—S  ALBS— POWBB  or  C0X7BT. 

An  order  of  court  in  a  suit  for  the  sale 
of  properly  held  by  contingent  remainder,  which 
directs  the  commissioner  appointed  to  make  the 
sale  to  pay  all  taxes  "as  are  and  have  been 
laid  agamst"  the  property,  includes,  not  only 
taxes  due  and  in  tne  Lands  of  the  officers  for 
collection  at  the  time  of  the  making  of  the  or- 
der, but  all  such  as  thereafter  accrue,  as  well 
as  those  previously  paid  by  the  commissioner 
for  the  estate. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent  Dig.  §  11;   Dec  Dig.  §  16.*] 

4.  Life  £:btate8  (f  18*)— Taxes— Liabilitt. 

Under  Revisal  1905,  §  2850,  making  a  ten- 
ant for  life  liable  for  taxes,  and  providing  that, 
where  the  life  tenant  suffers  the  property  to 
be  sold  for  taxes,  the  remainderman  may  re- 
deem the  land,  a  remainderman  or  reversioner 
may  pay  the  taxes  before  a  sale  where  the  life 
tenant  does  not  do  so,  and  will  be  entitled  to 
reimbursement  therefor. 

[Ed.  Note.— For  other  cases,  see  life  Estates, 
Cent.  Dig.  i  39;  Dec  Dig.  i  18.*] 

5.  Reiiaindbbs    (f    16*)  -^^Continoent   Re- 
icAiNDBBs— Sales— Poweb  or  Coubt. 

The  court  in  a  suit  for  the  sale  of  property 
held  by  contingent  remainder  for  reinvestment 
has  no  jurisdiction  to  order  a  sale  of  property 
adjudged  to  be  the  property  of  the  commission- 
er appointed  to  make  the  sale;  such  property 
not  having  been  levied  on  or  seized. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent.  Dig.  f  11;  Dec  Dig.  f  la*] 

Appeal  from  Superior  Court,  Buncombe 
County;    Lane,  Judge. 

Action  by  E.  A.  Smith  against  0.  H.  Mil- 
ler and  others  for  the  sale  of  a  contingent 
remainder  for  reinvestment  From  a  final 
judgment,  C.  H.  Miller;  the  commissioner 
appointed  to  sell  the  property,  appeals.  Mod- 
ified. 

A.  S.  Barnard,  for  appellant  Mark  W. 
Brown,  for  appellee. 

WALKER,  J.  This  case  has  been  before 
us  for  adjudication  of  one  question  or  an- 
other several  times,  and  is  reported  tn  151 
N.  C.  620,  66  S.  E.  671;  152  N.  C.  814,  67  S. 
E.  746;  165  N.  C.  242,  71  8.  E.  353;  155 
N.  C.  247,  71  S.  B.  355. 

[1]  The  defendant,  C.  H.  Miller,  who  was 
the  commissioner  appointed  by  the  court  to 
sell  certain  realty,  has  brought  the  case 
here  by  appeal  from  the  final  judgment,  he 
having  excepted  to  rulings  of  the  court  dur- 
ing the  several  stages  of  the  proceedings 
In  the  court  below,  which  was  the  proper 
method  of  procedure,  tfs  we  held  in  Smith 
T.  Miller,  152  N.  C.  314,  67  S.  B.  746,  and 
155  N.  C.  242,  71  S.  B.  855.  He  relies  upon 
tbe  following  exceptions  taken  to  the  rulings 
of  Judge  Peebles : 

[2]  1.  Miller,  as  commissioner,  was  allow- 
ed certain  items  in  his  account,  and  to  this 
raling  of  the  judge  there  was  no  exception 


so  that  they  must  stand.  But  he  was  denied 
credit  for  other  items,  and  to  this  ruling  he 
has  excepted.  Among  them  is  a  claim  he 
now  makes  for  taxes  and  local  assessments 
levied  upon  the  property  which  he  sold  under 
orders  of  the  court  It  appears  that  at  De- 
cember term,  1964,  Judge  Shaw  made  an  or- 
der directing  or  authorizing  Miller,  as  com- 
missioner, "to  pay  all  such  taxes  and  street 
assessments  as  are  and  have  been  levied 
against  any  of  the  property  described  in  the 
petition  (for  a  sale  of  the  land)  in  this  cause, 
same  to  be  paid  by  him  out  of  funds  In  his 
hands.'*  No  exception  was  taken  to  this  or- 
der l)y  any  of  the  parties.  The  commissioner 
paid  taxes  and  assessments  since  his  quali- 
fication to  the  amount  of  $2,018.76,  some  be- 
fore the  order  was  made  and  some  after- 
wards, but  not  Included  in  the  amount 
presently  to  be  mentioned.  He  also  paid 
taxes  and  assessments  then  In  the  hands  of 
the  sheriff  and  city  tax  collector  for  collec- 
tion, amounting  to  $3,131.78,  the  total  amount 
of  taxes  and  assessments  thus  paid  being 
$5,735.44.  The  appellees  contend  that  he  is 
not  entitled  to  credit  for  this  payment  of 
taxes  and  assessments,  first  because,  as 
Judge  Peebles  ruled.  Judge  Shaw  had  no 
power  to  make  such  an  order;  second,  be- 
cause the  amount  paid  over  and  above  the 
sum  of  $3,131.78,  which  was  then  due  and 
collectible,  was  not  embraced  by  the  terms 
of  the  order;  and,  third,  because  the  lif^ 
tenant  Mrs.  Elizabeth  A.  Smith,  was  liable 
for  the  taxes  and  assessments,  and  they 
were  not  properly  and  legally  chargtoble 
upon  the  fund  In  the  hands  of  MUler,  as 
commissioner.  We  do  not  see  why  Judge 
Shaw  could  not  make  such  an  order.  It  was 
within  the  power  and  jurisdiction  of  the 
court  to  sell  the'  land  for  partition,  and,  In 
order  to  give  a  dear  title.  It  was  certainly 
necessary  that  the  taxes,  which  constitute 
liens  upon  the  land,  should  be  paid.  What 
would  be  the  use  of  dividing  the  lands  If 
they  could  be  sold  for  taxes  and  the  estate 
of  the  parties  therein  be  forfeited  or  lost? 
ThlB  proceeding  would  In  such  a  case  be  a 
vain  and  useless  one.  The  commissioner 
may  not  have  been  under  any  obligation  to 
pay  the  taxes  and  assessment  without  an 
order,  but  it  seems  to  us,  at  least  that  the 
order  was  not  only  a  proper  and  legal  one, 
but  absolutely  necessAry  for  the  protection 
of  the  interests  of  the  parties.  It  was  clear- 
ly to  their  advantage,  and,  having  profited 
by  It  they  will  not  now  be  heard  to  com- 
plain. He  who  is  willing  to  reap  the  benefit 
should  be  made  to  take  it  with  the  burden 
which  naturally  and  equitably  goes  with 
it  We  think  the  court  had  the  Jurisdiction, 
and  the  order  was  a  just  and  lawful  exer- 
cise of  his  power. 

[3]  Our  opinion,  also.  Is  that  the  order  of 
Judge  Shaw  embraces,  and  was  intended  to 
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Include,  If  we  are  to  coiiBtme  it  by  the  words 
employed,  not  only  taxes  and  assessments 
then  due  and  In  the  hands  of  the  officers 
for  collection,  but  all  such  as  thereafter 
accrued,  as  well  as  those  theretofore  paid 
by  Miller  himself  while  commissioner  for 
the  estate.  The  language  is,  "All  such  taxes 
and  assessments  as  are  and  have  been  levied." 
It  would  seem  that  these  words  are  sufficient 
to  take  In  the  past,  present,  and  future  taxes 
and  assessments.  This  meaning  is  not  only 
apparent  on  the  face  of  the  order,  but  it 
would  be  hard  to  conclude  that  the  court  in- 
tended that  only  a  part  should  be  paid.  If 
any  of  the  taxes  or  assessments  had  'been 
left  unpaid,  the  property  could  just  as  well 
have  been  sold  for  that  part  as  for  the 
whole  thereof. 

[4]  It  is  true  the  statute  provides  for  the 
payment  of  the  taxes  by  the  life  tenant 
But,  suppose  she  failed  to  pay  them,  either 
purposely  or  because  she  had  no  funds  with 
which  to  pay  them,  must  the  property  be 
sacrificed  for  this  reason,  and  should  we 
heed  such  an  argument  from  the  remainder- 
men, who  are  now  enjoying  the  benefit  which 
they  derived  solely  from  the  payment?  If 
the  life  tenant  faUed  to  pay,  they  may  per- 
haps have  an  action  against  her,  either  at 
common  law  or  under  the  statute  (Revisal,  § 
2859)  which  reads  as  follows:  "Every  per- 
son shall  be  liable  for  the  taxes  assessed 
or  charged  upon  Hie  property  or  estate,  real 
or  personal,  of  which  he  is  tenant  for  life. 
If  ai^r  tenant  for  life  of  real  estate  shall 
suffer  the  same  to  be  sold  for  taxes  by  rea- 
son of  his  neglect  or  refusal  to  pay  the  taxes 
thereon,  and  shall  fall  to  redeem  the  same 
within  one  year  after  such  sale,  he  shall 
thereby  forfeit  his  life  estate  to  the  re- 
mainderman or  reversioner.  The  remainder- 
man or  reversioner  may  redeem  such  lands, 
in  the  same  manner  that  is  provided  for  the 
redemption  of  other  lands.  Moreover,  such 
remainderman  or  reversioner  shall  have  the 
right  to  recover  of  such  tenant  for  life  all 
damages  sustained  by  reason  of  such  neglect 
or  refusal  on  the  part  of  such  tenant  for 
life.  If  any  tenant  for  life  of  personal 
property  suffer  the  same  to  be  sold  for  taxes 
by  reason  of  any  default  of  his,  he  shall  be 
liable  in  damages  to  the  remainderman  or 
reversioner."  By  this  provision  of  the  law 
the  remainderman  or  heversioner  may  re- 
deem from  a  tax  sale,  but  must  he  wait  un- 
til there  is  a  sale  and  the  accumulation  of 
costs  and  expenses  before  he  exercises  the 
right?  If  it  is  inevitable  that  the  land  will 
be  sold  for  the  tax^  why  should  he  wait? 
The  law  evidently  means  that,  if  the  life 
toiant  does  not  pay  and  thereby  exposes  the 
land  to  sale,  he  may  intervene  and  prevent 
a  sale  by  paying  the  tax,  and  for  the  same 
reason  that  he  can  redeem  from  a  tax  sale 
already  made.  It  may  be  that  he  could  do 
«o  without  the  aid  of  the  statute.  Revisal, 
i  2857,  provides  for  the  payment  of  all  taxes 
assessed  upon  real  property  ordered  to  be 


sold  in  judicial  proceedings  and  remaining 
unpaid,  and  also  for  the  payment  of  such 
as  may  be  required  to  redeem  the  same,  if 
it  has  been  sold  for  taxes,  and  it  then  pro- 
vides that  payment  of  the  taxes  shall  be 
made  out  of  the  proceeds  of  the  sale.  Sec^ 
tions  2857  and  2858  provide,  also,  for  the 
payment  of  taxes  assessed  upon  real  estate 
by  trustees,  mortgagees,  and  Uenors.  The 
object  of  the  law  seems  to  be,  not  only  to 
preserve  the  property  for  the  benefit  of  all 
interested  parties,  but  to  pass  a  clear  title 
to  the  purchaser  when  it  is  sold.  This  ex- 
ception is  sustained,  and  Miller  will  be  al- 
lowed  the  full  amount  of  taxes  and  assess- 
ments paid  by  him. 

2.  We  also  think  that  Miller,  as  commis- 
sioner, should  be  allowed  commissions  at 
least  to  the  amount  that  they  were  ordered 
to  be  retained  by  him,  which  appears  to  be 
$1,400.  Tbere  was  no  exception  to  this  or- 
der at  the  time,  and  Judge  Shaw  is  presumed 
to  have  made  it  upon  full  consideration  of 
all  the  facts  and  circumstances;  and,  while 
we  do  not  decide  that  the  order  was  not  re- 
viewable by  Judge  Pe^les,  as  it  {s  not  nec- 
essary to  do  so,  we  do  not  see  why  it  should 
not  stand  as  it  was  made.  The  learned 
Judge  in  overruling  ft  may  haye  been  in- 
fiuenced,  at  least  to  some  extent,  by  the  er- 
roneous view  taken  of  some  of  the  questions 
we  are  now  considering.  This  exception  to 
the  ruling  disallowing  commissions  of  $1,400 
is  sustained. 

[i]  3.  Miller,  as  cominissioner,  disbursed 
a  large  sum  in  the  manufacture  of  concrete 
blocks  for  use  in  the  construction  of  the  new 
hotel  building  in  Asheville.  Judge  Peebles 
refused  to  allow  him  any  credit  for  this  ex- 
penditure^ and  ordered  his  successor,  Mr. 
Whitson,  to  sell  the  blocks,  and  apply  the 
net  proceeds  as  a  credit  on  the  Judgment 
against  Miller  in  this  case,  after  finding  as 
a  fact  that  the  blocks  were  manufacture4 
by  Miller  "in  his  business,  and  are  not  the 
property  of  the  Smith  estate,  but  the  prop- 
erty of  Miller,  as  he  could  not  sell  them  to 
himself  as  commissioner.  He  is  not  cred- 
ited with  them,  but  they  are  ordered  to  be 
sold."  If  they  did  not  belong  to  the  "Smith 
estate,"  but  to  Miller,  it  follows  that  the 
court  had  no  right  to  order  a  sale  of  them. 
They  had  not  been  levied  upon  or  seized  in 
execution  for  any  debt  due  by  Miller  to  the 
"Smith  estate."  It  is  clear  to  us  that  the 
sale  of  them  was  not  only  irregular,  but 
void,  and  Miller  is  entitled  to  have,  at  least, 
the  proceeds  or  the  amount  thereof  paid  to 
him.  This  was  said  in  the  argument  to  be 
$600.  He  is  also  entitled,  at  least,  to  the 
proceeds  of  any  other  property  of  his  which 
has  been  sold  in  like  manner. 

None  of  the  exceptions  we  have  considered 
are  covered  by  our  first  ruling  in  the  case, 
that  the  court  did  not  have  Jurisdiction  to 
authorize  the  building  of  the  hotel.  They 
relate  entirely  to  other  matters  clearly  with- 
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In  the  cognisance  of  the  court  The  other 
ezceptiosB  of  defendant  are  oTerruled. 

It  may  be  that  some  of  the  amounts  are 
not  correctly  stated,  and,  if  they  are  not,  the 
conrt  below  may  refer  the  matter  for  a  find- 
ing as  to  the  true  amounts,  unless  the  parties 
•ean  agree,  as  to  them. 

The  judgm^it  of  the  superior  court  will 
be  modified  In  accordance  with  this  opinion. 

Error. 

(158  N.  C.  61) 

USHER  T.  BNQIJSH  LI3MBER  00. 

<Sapreme  Oonrt  of  North  Oarolimu    Dec  28, 

1911.) 

1.  Hajleb  (I  840*)— AonoHS  von  Pbi(»-*Bxii- 

■DT. 

Where  a  seller  suing  for  the  price  showed 
«  contract  of  sale  and  delivery  of  goods  In 
compliance  therewith,  he  was  entitled  to  recoT- 
er  the  price,  and  was  not  required  to  allege 
and  prove  damages  sustained  oecause  of  the 
buyer's  breach. 

(Ed.  Notew— For  other  cases,  see  Sales,  Oent 
Dig.  11  027-842;   Dec  DigTf  840.*] 

%  PaiHCIPAL   AND   AOENT    ({    120*)— TRAJTS- 
▲CnORS   BT  AOKin^EyiDSNGB. 

Where  there  was  some  evidence  that  an 
agent  was  authorised  to  represent  the  principal 
in  a  transaction,  and  that  the  principal  recog- 
nised the  agent* s  authority  to  make  a  contract 
•or  ratified  the  contract,  evidence  of  transac- 
tions between  the  agent  and  the  other  party  to 
the  contract  with  respect  to  the  contract  was 
admissible. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  H  402-412;  Dec.  Dig.  § 
120.»] 

Appeal  firom  Superior  Cpurt,  Swain  Coun- 
ty;  OUne,  Judge. 

Action  by  D.  O.  Fisher  against  the  English 
Lumber  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

This  action  was  brought  to  recover  the  pur- 
ciiase  price  of  lumber  sold  by  the  plaintifP  to 
the  defendant,  and  the  question  to  be  decided 
is  whether  the  sale  was  executed  or  execu- 
tory. The  contract,  as  plaintiff  alleged,  was 
for  the  sale  of  oak,  chestnut,  and  poplar  lum* 
ber,  except  the  chestnut  culls;  the  "cull  lum- 
ber" having  been  theretofore  sold  to  Mr. 
Wilbar,  as  explained  to  defendant,  who  was 
to  pay  for  the  lumber  $12  per  1000  feet  The 
plaintiff  also  alleged  that  the  lumber  "was 
sold  pack  run,  and  defendant  was  to  take  it 
just  as  it  came  to  it,  except  the  chestnut 
culls,  which  were  to,  be  thrown  out"  The 
Btodc  was  to  run  from  three  to  six  feet  in 
length,  and  was  supposed  to  be  one  face 
clear,  but  with  some  culls  In  it  The  defend- 
ant denied  that  It  made  the  contract  as  set 
out  In  the  complaint,  and  alleged  a  different 
agre^nent  It  also  denied  that  Mac  English, 
an  officer  of  defendant  company,  was  author- 
ized to  contract  for  it  The  plaintiff  intro- 
duced letters  which  passed  between  the  par- 
ties, and  other  evidence  which  tended  to 
show  that  English  had  such  authority,  and 


stating  that  the  company  would  send  Mr. 
Hayes  **to  take  the  stock  up,"  and,  after  re- 
ceiving a  letter  from  the  plaintiff  explaining 
the  agreement  with  Mac  English,  the  defend- 
ant sent  Mac  English  and  Hayes  to  inspect 
the  lumber  or  "to  take  it  up,"  as  expressed 
in  the  case,  which  we  understand  to  mean 
that  they  were  to  Inspect  it,  and,  if  found 
to  be  according  to  th4  quantity  and  quality 
represented  by  plaintiff,  to  accept  It  Plaintiff 
asked  Mac  English  If  he  had  seen  the  lumber, 
and  he  said  that  he  had  seen  it,  and  "it  was 
all  right"  The  defendant  afterwards  did 
accept  one  car  load  of  the  lumber,  and  it 
was  shipped  by  it  from  the  place  of  delivery, 
and  it  refused  to  take  the  other  part  of  the 
lot  because  it  was  not  of  the  quality  repre- 
sented. The  court  instructed  the  Jury  as  to 
the  bearing  of  the  evidence,  and  the  conten- 
tions of  the  parties,  and  the  iBsues  of  fact 
and  law.  The  defendant  requested  the  court 
to  charge  the  jury  as  follows:  "If  the  jury 
should  find  from  the  evidence  that  there  was 
a  contract  for  the  sale  of  lumber,  as  alleged 
in  the  complaint,  and  that  the  defendant 
failed  and  refused  to  comply  with  and  per- 
form the  same,  and  refused  to  accept  the 
lumber,  then,  before  the  plaintiff  could  re- 
cover in  this  action,  he  must  both  allege  and 
prove  the  damages  he  sustained  by  reason  of 
such  breaches  of  the  contract  on  the  part  of 
the  defendant  before  he  would  be  entitled 
to  recover  Judgment  for  any  amount  because 
of  such  breach."  The  defendant  excepted 
to  some  of  the  instructions,  which  will  be 
noticed  hereafter. 

The  Jury  returned  the  follovTlng  verdict: 

"(1)  Did  the  defendant  purchase  from  the 
plaintiff  the  lumber  described  in  the  com- 
plaint?   A.  Yes. 

"(2)  Did  the  defendant  fall  and  refuse  to 
take  up  and  pay  for  the  lumber  covered  by 
its  contract  v^th  the  plaintiff?   A.  Yes. 

"(3)  What  amount,  if  any,  is  the  plaintiff 
entitled  to  recover  from  the  defendant?  A. 
$504,  with  Interest  from  December  3,  1909." 

Judgment  was  entered  upon  the  verdict, 
and  defendant  appealed. 

J.  G.  Merrimon,  for  appellant  Bryson  ft 
Black,  for  appellea 

WALKER,  J.  There  is  not  much  in  this 
case  but  a  question  of  fact  Plaintiff  con- 
tended that  he  had  sold  the  lumber  to 
the  defendant,  through  its  officer  and  agent, 
Mac  English,  and  that  it  was  an  executed 
sale,  and  not  a  mere  executory  contract  to 
sell  and  deliver,  and,  further,  that  it  had 
performed  the  contract  on  its  part  There 
can  be  no  doubt  of  the  character  of  the 
agreement,  if  the  Jury  accepted  the  plaintiff's 
version  of  the  contract.  Instead  of  the  defend- 
ant's, which  they  seem  to  have  dona  The 
defense  is  that  after  Inspecting  and  measur- 
ing the   lumber  and  accepting   it,   through 
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Mac  English  and  Hayes,  the  defendant,  with 
the  assistance  of  the  plaintiff,  loaded  and 
shipped  one  car,  and  then  discovered,  as  it 
alleges  that  the  halance  of  the  lumber  was 
not  of  the  quality  represented  by  the  plain- 
tiff. The  Jury  passed  upon  this  question  un- 
der the  Instructions  of  the  court,  and  found 
against  the  defendant,  so  that  there  is  noth- 
ing in  the  case  left  but  the  naked  question 
as  to  the  measure  of  damages. 

The  jury  have  found,  under  proper  instruc- 
tions and  upon  sufficient  evidence,  that  plain- 
tiff sold  the  lumber  to  the  defendant,  the 
identity  of  the  lumber,  the  place  of  delivery, 
and  the  price  being  ascertained,  and  it  ap- 
pears that  the  only  reason  for  the  refusal 
was  that  a  part  of  the  lumber  did  not  cor- 
respond in  quality  with  what  it  was  repre- 
sented to  be.  If  the  Jury  had  found  this  to 
be  true,  It  may  be  that  the  defendant,  under 
certain  circumstances,  would  be  entitled  to 
a  reduction  of  the  price,  or  to  reject  the 
lumber.  Caldwell  v.  Smith,  20  N.  C.  103.  But 
there  was  some  evidence  to  the  effect  that 
the  defendant  had  the  lumber  inspected  by 
English  and  Hayes,  and  loaded  and  shipped 
a  car  load  of  it  This  was  at  least  evidence 
of  the  fact  that  it  had  elected  to  accept  the 
lumber,  and  the  court  having  submitted  the 
question  of  sale  to  the  Jury,  and  they  having 
found,  upon  all  of  the  evidence,  that  there 
was  a  sale  and  that  the  quality  of  th^  lumber 
was  not  misrepresented,  we  do  not  perceive 
that  there  was  any  legal  impediment  to  the 
plaintlff*8  recovery. 

[1]  The  prayer  for  instruction  was  prop- 
erly refused,  aa  the  plaintiff  is  suing  for  the 
price,  and  not  for  unliquidated  damages.  If 
there  was  a  sale,  he  is  entitled  to  recover  the 
price  fixed  by  the  contract;  no  fraud  or  any 
other  vitiating  fact  having  been  shown. 

[2]  The  objection  to  what  occurred  be- 
tween the  plaintiff  and  Mac  English  is  not 
tenable.  There  was  some  evidence  to  show 
that  he  was  authorized  to  represent  the  com- 
pany, and,  besides,  the  correspondence  tended 
to  show  that  he  was  recognized  as  defend- 
ant's agent,  with  authority  to  make  the  con- 
tract for  it,  or,  at  least,  that  the  company 
ratified  what  he  did  in  its  behalf. 

We  find  nothing  in  the  record  to  indicate 
that  plaintiff  was  not  ready,  willing,  and 
able  to  comply  with  its  contract 

No  error. 


(157  N.  C.  640) 

STATE  v.  ARLINGTON. 

(Supreme  Court  of  North  Carolina.    Dec  20, 

191L) 

1.  INSUBANCK  (§  80*)— 'Requi^ation— Agents 

— LICEN8B& 

Evidence  held  to  sustain  a  conviction  for 
acting  as  an  insurance  agent  without  a  license 
tax,  in  violation  of  Revisal  1905,  f  3484,  mak- 
ing such  act  a  misdemeanor. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §  35;  Dec.  Dig.  §  30.*] 


2.  INSUBANCE  (S  80*)— RsGULATiON— Agents 

—LlCEN  SE9— In  DICTMENT. 

Revisal  1905,  §  8484,  provides  that  if  any 
person  assumes  to  act  as  an  insurance  a^ent 
without  having  obtained  a  license  prescribea 
by  law,  or  shall  act  in  any  manner  in  any  nego  • 
tiation  or  transaction  of  unlawful  insuranct* 
with  a  foreign  insurance  company  not  admitted 
to  do  business  in  the  state,  or,  as  principal  or 
agent,  shall  violate  any  provision  or  the  law  in 
regard  to  the  negotiation  or  effecting  of  con- 
tracts of  insurance,  he  shall  be  guilty  of  a  mis- 
demeanor. Held,  that  an  indictment  charging 
that  defendant  did  unlawfully  and  willfully  as- 
sume to  act  as  an  insurance  agent  "for  the  Or- 
der of  Owls,"  representing  the  same  to  be  a 
fraternal  insurance  order  having  a  «ick,  acci- 
dent, and  death  benefit,  the  said  order  not  be- 
ing an  insurance  company  lawfully  licensed  and 
authorized  to  do  business  in  North  Carolina, 
etc,  was  not  objectionable  for  failure  to  direct- 
ly aver  that  the  order  was  a  company  subject 
to  the  insurance  regulations  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f  35;  Dec  Dig.  |  30.*] 

3.  Insubangb    (f   687*)  ^Mutual   Benefit 
Society  —  Regulation  ~  "Fsatebnal    Ob- 


deb." 

Where  a  benefit  order  having  a  central 
organization  and  local  bodies  throughout  the 
United  States  and  foreign  countries  had  insur- 
ance features,  and  paid  death  and  sick  l>enefita 
from  dues  collected  from  members,  etc,  it  waa 
a  fraternal  order  within  Revisal  1905,  f  4705, 

{providing  that  every  incorporated  associationt 
odge,  or  society  doing  business  in  the  state  on 
the  lodge  system  with  ritualistic  form  of  work 
and  representative  form  of  government,  organ- 
ized to  pay  benefits  to  members  and  their  bene- 
ficiaries in  case  of  disability  resulting  from 
disease,  accident,  or  old  age,  is  a  fraternal 
benefit  order,  and  subject  to  regulation  by  the 
state's  authorities. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1824;   Dec  Dig.  f  687.* 

For  other  definitions,  see  Words  and  Phrases^ 
VOL  3,  p.  2042.] 

Appeal  from  Superior  Court,  Mecklenburg 
County;   Biggs,  Judge. 

J.  J.  Arlington  was  convicted  of  soliciting 
Insurance  without  a  license,  and  he  appeals. 
Affirmed. 

The  bill  of  indictment  was  as  follows: 
'The  jurors  for  the  state  upon  their  oaths 
'present  that  J.  J.  Arlington,  late  of  Mecklen- 
burg county,  on  the  20th  day  of  March,  1911, 
with  force  and  arms  at  and  in  the  said  coun- 
ty, unlawfully  and  willfully  did  assume  to 
act  as  an  Insurance  agent  for  the  'Order  of 
Owls';  the  said  J.  J.  Arlington  representing 
the  said  *Order  of  Owls*  to  be  a  fraternal 
insurance  order  or  company,  having  a  sick 
and  accident  benefit  of  $6  per  week  and  a 
death  benefit  of  $100;  and  the  said  J.  J. 
Arlington  assuming  to  so  act  as  an  insurance 
agent  by  soliciting  B.  S.  Davis,  B.  C.  Gold- 
berg, and  others  to  the  jurors  unknown  to 
become  members  of  the  said  'Order  of  Owls* 
by  keeping  open  an  office  and  place  of  busi- 
ness in  Charlotte,  N.  C,  by  advertising  in  the 
Charlotte  Daily  Observer  and  other  papers 
to  the  Jurors  unknown,  by  using  printed  cards 
and  other  methods  of  advertisement,  by  re- 
ceiving from  B.  S.  Davis  and  other  persons  to 
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the  Jorors  unknown  the  ram  of  $5  each  as 
initiation  fee  in  the  said  *Order  of  Owls/  the 
said  'Order  of  Owls'  not  being  an  tasurance 
company  lawfully  licensed  and  authorized 
to  do  business  in  North  Carolina,  and  the 
said  J.  J.  Arlington  harlng  no  license  to  act 
as  an  insurance  agent,  contrary  to  the  f6rm 
of  the  statute  in  such  case  made  and  provid- 
ed, and  against  the  peace  and  dignity  of 
the  state  And  the  jurors  for  the  state  upon 
th^r  oaths  do  further  present  that  at  and 
in  said  county,  on  the  day  and  year  afore- 
said, the  said  J.  J.  Arlington  did  engage  in 
the  negotiation  of  unlawful  Insurance  for 
and  with  the  'Order  of  Owls,'  a  foreign  fra- 
ternal insurance  order  or  insurance  company, 
not  admitted  nor  liceilsed  to  do  business  in 
the  state  of  North  Carolina,  by  soliciting 
B.  S.  Davis,  B.  C.  Goldberg,  and  other  per- 
sona to  the  jurors  unknown  to  become  mem- 
bers of  the  said  'Order  of  Owls*;  by  solicit* 
Ing  from  the  said  B.  C.  Goldberg,  B.  S.  Da- 
vis, and  others  to  the  jurors  unknown  the 
payment  of  initiation  fees,  and  by  the  receipt 
of  the  said  initiation  fee  from  R  8.  Davis 
and  otlier  persons  to  the  jurors  unknown, 
contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided  and  against  the 
peace  and  dignity  of  the  state."  There  was 
verdict  of  "guilty."  Judgment,  and  defend- 
ant excepted  and  appealed. 

Tillett  &  Guthrie,  for  appellant  T.  W. 
Bickett,  Atty.  Gen.,  and  Geo.  L.  Jones,  Asst 
Atty.  Gen.,  for  the  State. 

HOKB,  J.  [1]  The  statute  law  of  North 
Carolina,  more  especially  chapter  100,  2  Re- 
visal,  makes  elaborate  and  minute  provision 
for  the  protection  of  its  people  from  imposi- 
tion under  the  guise  of  insurance,  real  or 
pretttided,  and  a  department  is  created, 
charged  with  the  especial  duty  of  seeing  that 
their  rules  are  complied  with.  Under  sec- 
tion 4691  and  others  bearing  on  the  question 
all  insurance  companies  must  be  "licensed 
and  supervised"  by  the  insurance  commis- 
sioner, and,  under  section  4706,  every  agent 
must  be  licensed.  By  section  4715(3)  every 
general  agent  is  required  to  pay  a  license  tax 
of  $5  per  annum,  district  agent  or  organiser 
a  like  tax  of  $8,  and  a  local  or  canvassing 
agent  a  tax  of  $1.  These  and  other  special 
regulations  apply  to  foreign  companies  do- 
ing business  in  the  state,  and  such  compan- 
ies are  also  required  to  make  deposit  for  the 
protection  of  their  policy  holders,  etc.  Under 
sections  4794-4798,  inclusive,  fraternal  orders 
are  defined  and  regulated  orders,  which  make 
provision  for  sick  and  death  benefits  by  as- 
sessment, and  by  section  4798  these  orders 
are  subject  to  the  same  rules,  regulations, 
and  supervisions  as  foreign  insurance  com- 
imnies,  except  that  they  are  not  required  to 
make  the  deposit  or  have  the  paid-up  capital 
as  in  other  companies.  Having  established 
these  extended  regulations,  a  violation  of 


the  same  on  the  part  of  the  companies  is  made 
a  misdemeanor,  under  the  following  com- 
prehensive statute  (2  Revisal,  c.  81,  {  3484): 
"If  any  person  shall  assume  to  act  as  an  in- 
surance agent  or  insurance  broker  without 
license  therefor,  as  required  by  law,  or  shall 
act  in  any  manner  in  the  negotiation  or 
transaction  of  unlawful  Insurance  with  a 
foreign  insurance  company  not  admitted  to 
do  business  in  this  state,  or  as  principal  or 
agent  shall  violate  any  provision  of  the  law 
in  regard  to  the  negotiation  or  effecting  of 
contracts  of  insurance,  be  shall  be  guilty  of 
a  misdemeanor,  and  upon  conviction  shall  be 
punished  by  a  fine  of  not  less  than  one  hun- 
dred, nor  more  than  five  hundred  dollars  for 
each  offense."  Indicted  under  this  section  in 
form  as  above  stated,  it  was  made  to  ap- 
pear on  the  trial  that  the  Order  of  Owls  is 
an  association  which  seems  to  have  had  its 
origin  in  South  Bend,  Ind.,  consisting  of  the 
Hom^  Nest,  with  power  of  self -perpetuation 
and  operating  under  a  plan  by  which  branch 
nests  may  be  and  have  been  organized  in 
large  numbers  in  various  sections  of  the 
country,  under  a  form  of  by-laws,  suggested 
by  the  Home  Nest.  These  by-laws  contain 
provision  for  sick  and  death  benefits,  but 
the  rules  or  constitution  established  for  the 
Home  Nest  do  not  profess  to  control  the 
branch  nest  in  this  feature  of  benefits,  except 
in  section  XXX,  which  is  to  the  effect  that 
each  subordinate  nest  may  pay  death  benefits 
to  the  executor,  mother,  wife,  or  child  of  a 
member  who  dies  in  good  standing  to  an 
amount  not  exceeding  $100.  As  showing  the 
general  nature  of  this  organization,  and  the 
control  and  supervision  vested  in  the  Home 
N<est  towards  the  subordinate  nests,  the  fol- 
lowing provisions  appear  hi  the  constitution: 

"I.  This  organization  shall  be  named  'Or- 
der of  Owls.'  Its  object  the  advancement  of 
its  members,  socially,  morally,  intellectually 
and  otherwise. 

"II.  This  society  shall  consist  of  an  or- 
ganizer's branch  and  subordinate  branches. 
The  organizer's  branch  shall  be  known  as 
'Home  Nest,'  and  the  subordinate  branches 
shall   be  respectively  known  as  'Nest  No. 


"1 


III.  The  Home  Nest  shall  consist  of  the 
organizers  thereof  or  their  successors  elected 
by  unanimous  vote  of  the  survivors  to  fill 
any  vacancy  caused  by  the  death  or  resigna- 
tion or  removal  of  any  member.  No  member 
of  the  Home  Nest  shall  be  expelled  except  on 
the  unanimous  vote  of  all  other  members 
thereof. 

"lY.  Branch  nests  shall  consist  of  not  less 
than  10  persons,  and  no  male  shall  be  a  mem- 
ber of  a  branch  having  female  members  or 
vice  versa. 

"Till.  E}ach  nest  shall  pay  the  'Home 
Nest',  for  the  support  of  the  general  organ- 
ization, the  sum  of  10  cents  per  member 
quarterly  at  the  end  of  each  quarter  for 
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each  member  of  tbe  branch  who  was  in  good 
standing  at  any  time  during  such  quarter. 

• 

^XIV.  The  Supreme  President  may  at  any 
time  revoke  the  charter  of  any  ifest  or  sus- 
pend for  any  length  of  time  the  existence  of 
such  nest»  and  in  case  of  his  doing  so  all  the 
property  and  funds  of  the  nest  shall  become 
the  property  of  the  Home  Nest  and  be  paid 
to  it 

*'XyiI.  The  sum  of  $2.00  shall  be  remitted 
the  Home  Nest  for  each  candidate  initiated 
and  $1.00  additional  for  each  charter  mem- 
ber. 

^XYin.  The  sole  executive  power  of  this 
organization  shall  be  vested  in  the  Home 
Nest  and  in  the  Supreme  President  when  the 
Home  Nest  is  not  in  session,  including  the 
right  to  grant  dispensations  of  any  and  all 
kinds. 

••XXVin.  The  Supr^ne  President  shall 
designate  the  first  place  of  holding  all  con- 
ventions. The  Home  Nest  shall  be  at  South 
Bend,  Indiana,  unless  its  members  see  fit 
to  change  it  Except  as  herein  otherwise 
provided,  the  executive,  legislative  and  all 
other  powers  of  the  Home  Nest  shall  be  vest- 
ed in  a  trinity,  consisting  of  the  Supreme 
President  Secretary  and  Treas." 

There  was  further  testimony  to  the  effect 
that  the  defendant  not  having  any  license 
from  the  insurance  commissioner,  advertis- 
ed and  represented: 

"(a)  That  the  Order  of  Owls  was  there. 
Q})  That  he  was  their  representative,  (c) 
That  the  Order  of  Owls  paid  accident  and 
death  benefits,  (d)  He  solicited  people  to 
come  at  once  and  Join,  (e)  He  gave  a  mem- 
bership receipt  to  those  who  applied,  and 
paid  the  required  $5." 

In  view  of  this  evidence^  we  concur  in  the 
ruling  of  the  trial  judge  that,  if  the  rele- 
vant facts  were  accepted  by  the  Jury,  the 
defendant  was  guilty  as  charged  in  the  bill 
of  indictment  "He  unlawfully  assumed  to 
act  as  insurance  agent  for  the  'Order  of 
Owls'  represented  by  him  to  be  a  fraternal 
insurance  order.  He  unlawfully  engaged  in 
negotiating  for  insurance  In  the  'Order  of 
Owls,'  a  foreign  fraternal  insurance  order, 
not  admitted  or  licensed  to  do  business  in 
this  state." 

[2]  It  is  urged  that  the  first  count  of  the 
bill  is  fatally  defective,  and  no  conviction 
can  be  had  thereon,  for  that  it  contains  no 
direct  averment  that  the  "Order  of  Owls"  is 
a  company  subject  to  the  insurance  regula- 
tions, but  in  our  opinion  no  such  averment 
is  required  for  a  proper  indictment  and  no 
such  fact  is  essential'  to  constitute  the  crime. 
The  entire^  certainly  the  chief,  purpose  of 
this  legislation  is  to  protect  people  from 
harmful  imposition  in  contracts  and  dealiogs 
of  this  character,  and  the  evil  which  the 


statute  is  designed  to  prevent  It  as  threat* 
enlng  in  the  case  of  a  bogus  as  a  real  com- 
pany, perhaps  more  so.  The  language  of 
the  act  relevant  to  the  charges  contained  in 
the  first  count:  "If  any  person  shall  assume 
to  act  as  an  Insurance  agent  without  a  li- 
cense therefor  as  required  by  law."  Th» 
facts  in  evidence  show  that  the  defendant 
in  his  published  advertisement  and  his  card» 
circulated  in  the  vicinity,  in  taking  money 
and  Issuing  receipts,  assumed  to  be  the  agent 
of  a  company,  paying  sick  and  death  benefits. 
His  conduct  comes  within  the  permissible 
and  proper  meaning  of  the  words  used  in  the 
statute  and  clearly  within  the  mischief  con- 
templated, and  the  first  count  in  the  bill  of 
indictment  must  be  held  sufficient  State 
V.  Leeper,  146  N.  C  655,  61  S.  EL  585;  State 
V.  Harrison,  145  N.  G.  417,  59  S.  B.  867.  It 
was  further  contended  that  no  convictioi» 
should  be  allowed  in  either  count  because  it 
did  not  appear  that  any  local  nest  was  or* 
ganized  in  the  locality  as  stated,  and,  if  oth«^ 
erwise,  that  the  insurance  feature  was  op» 
tional  with  the  local  nest  But  on  the  facte 
in  evideice  neither  position  can  be  main* 
talned.  It  appears  that  under  the  constitu* 
tion  these  local  nests,  having  the  insuranc^^ 
features  of  death  and  sick  benefits,  have  been 
organized  in  all  portions  of  the  country,  do- 
ing business  under  by-laws  furnished  by 
the  Home  Nest  and  in  its  scheme  of  govern- 
ment the  authority  of  the  Home  Nest  is  so 
absolute  and  all-pervading  that  it  must  be 
Judged  and  have  its  complexion  and  status 
fixed  by  what  it  sanctions  and  approves,  and 
this  condition  may  not  be  properly  altered 
or  affected  because  some  particular  nest 
does  or  does  not  adopt  this  insurance  fea- 
ture. According  to  defendant's  cards  by 
which  persons  were  induced  to  apply  for 
m^nbership  and  pay  their  money,  these  are 
the  relevant  facts: 

"Reasons  why  you  should  Join  the  Order 
of  Owls: 

"1st  Order  of  Owls  has  sick  and  accident ' 
benefit  of  $6.00  per  week. 

"2nd.  Order  of  Owls  has  $100.00  death 
benefit 

"3rd.  Order  of  Owls  furnished  free  phy* 
sidan  for  you  and  your  fkmlly. 

"4th.  Order  of  Owls  will  help  you  to  get 
a  position  when  you  are  out  of  employment 

"5th.  Order  of  Owls  will  help  you  in  your 
business.    They  trade  with  each  other. 

"6th.  Order  of  Owls  furnish  you  social 
advantages. 

"7th.  The  dues  are  60  cents  per  month; 
no  extra  assessment 

"8th.  After  closing  the  charter  the  Initia* 
tion  fee  in  this  city  will  be  $26.00. 

"0th.  You  will  get  in  on  the  election  of 
officers,  if  you  Join  now>  and  are  one  of 
the  leaders. 

"10th.  You  do  not  have  to  take  the  initia« 
tion  if  you  Join  now»  and  the  total  cost  ie 
only  $5.00. 
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''Be  a  Leader! 
••Hoo! 


Join  Now! 
Hool 


"The  Order  of  Owls  Is  Here! 

'The  Order  of  Owls  is  more  than  six  years 
old  and  have  about  1,400  nests  with  a  mem- 
bership of  nearly  200,000  hi  the  United 
States,  Canada,  Alaska,  Cuba,  Mexico,  Porto 
Rico,  Philippines,  Sandwich  Islands,  New  Zea- 
land, Anstralia  and  South  Africa.  The  Or- 
der of  Owls  is  made  up  of  the 

"Jolliest  and  Best  Fellows  on  Earth.** 

[9]  The  company,  therefore,  which  defend- 
ant assomed  to  represent,  was  a  fraternal 
order,  cominf  within  sections  4795-4T98  of 
BeTlsal,  and  in  soliciting  contracts  and  re- 
eslTing  money  for  it,  whoi  neither  he  nor 
his  company  had  been  properly  licensed,  de- 
fendant was  gnilty  under  the  second  count 
In  the  bilL  The  authorities  relied  lipon  by 
defendants,  as  far  as  examined,  do  not  affect 
our  conclusion.  In  some  of  them  the  bill 
was  questioned  because  no  overt  act  was 
charged,  as  in  Fikes  v.  State,  87  Miss.  251, 
80  South.  783.  In  others,  as  in  State  v. 
Campbell,  17  Ind.  App.  442,  46  N.  B.  044,  the 
statute  by  correct  interpretation  was  held  to 
apply  only  to  incorporated  companies.  In  the 
case  at  bar  tlie  overt  acts  are  fully  set  forth, 
and  the  law  is  not  so  restricted.  Throughout 
the  statute,  in  sections  relevant  to  the  inqui- 
ry, the  words  used  are  insurance  companies, 
associations,  and  orders,  and  clearly  contem- 
plates both  Incorporated  and  unincorporated 
companies.  This  business  of  insurance  and 
insurance  companies  has  become  of  such 
great  interest  and  importance  that  our  stat- 
utes, as  stated,  have  made  extended  regula- 
tions for  its  supervision  and  control.  The 
department  established  for  the  especial  pur- 
pose under  the  direction  of  its  active  and 
capable  commissioner  has  done  much  val- 
uable work  in  the  protection  of  the  people 
of  the  state,  and  in  cases  permitting  con- 
structions that  interpretation  should  be 
adopted  which  is  best  promotive  of  the  pub- 
lic policy  and  beneficent  purpose  of  the  law. 

There  is  no  error,  and  the  Judgment  of 
the  superior  court  is  affirmed. 

No  error. 

01^  N.  C.  481) 

GABDNEB  ft  CLARK  et  aL  T.  McCON- 

NAUGHBT. 

(Supreme  Court  of  North  Carolina.    Dee.  20, 

1911.) 

1.  BXBlfPnONS  (f  128*)— AlXOTlfMIT. 

Report  of  appraisers  appointed  to  appraise 
personal  property  prior  to  levy  was  void  where 
none  of  the  articles  disclosed  were  specifically 
allotted  to  the  defendant,  as  required  by  Revis- 
al  1905,  f  e95. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  f  157;   Dec  Dig.  f  12a*] 

2.  EZKIIPTXORS   (i  128*)— IiKVT*-ALLOncXNT— 


Under  Revisal   1905,   |   095,   relating   to 
execation,  axid  providing  that  the  officer  shall 


make  his  levy  on  the  entire  personal  estate 
subject  to  seizure,  but,  before  he  sells,  he  ihall 
have  80  much  of  it  set  apart  for  the  debtor 
within  the  limit  of  value  as  he  may  select,  etc^ 
the  debtor  is  entitled  to  have  his  exemption  as- 
certained up  to  and  just  before  the  process  is 
executed  by  sale,  the  levy  being  subject  to 
amendment  before  that  time,  snd  hence,  in  as* 
certaining  the  exemption,  the  debtor  is  not  to 
be  charged  with  artLcles  which  have  been  con- 
sumed or  otherwise  disposed  of  since  the  as- 
sessment, or  with  an  mcreased  deterioration 
in  value  sinee  that  date. 

[Bd.  Note.— For  other  cases,  see  Bxemptlons, 
Cent.  I>ig.  1 157;  Dec  Dig.  §  128.*] 

8,  ExncFTions  (i  128*)-**Pxi90HAii  Pbopsett 

— I<KVT— ALLOTMBaiT. 

Where  personal  property  of  a  debtor  is 
souf ht  to  be  subjected  to  a  judgment,  it  most 
be  first  levied  on,  and  then  the  debtor's  person- 
al property  exemption  allotted  as  prescribed 
by  Revisal  1905,  |  695;  the  debtor  being  en- 
titled also  to  have  such  exemption  reassigned 
whenever  defendant's  executions  are  levied. 

[Ed.  Note.— For  other  cases,  see  Bxemptionsr 
Cent  Dig.  i  157;  Dec  Dig.  i  12a*] 

Appeal  from  Superior  Court,  Bnrke  Coun- 
ty;  Lane,  Judge. 

Action  by  Gardner  ft  Clark  and  others 
against  N.  L.  McConnaughey.  Execution  hav- 
ing been  levied  on  certain  of  defendant's 
property  and  the  court  having  refused  to  set 
aside  an  appraisement,  defendant  appeals. 
Reversed. 

Spainhour  ft  Mull,  for  appellant  J.  T. 
Perkins   and   S.    J.    Ervin,    for    appellees. 

CLARK,  C.  J.  Execution  having  been  is- 
sued upon  a  judgment  taken  before  a  justice 
of  the  peace,  the  sheriff,  without  levying  upon 
the  personal  property  of  the  defendant,  sum- 
moned a  jury  of  appraisers,  who  filed  an 
itemized  valuation  of  such  property,  amount- 
ing to  $740.62,  and  reported  that,  after  de- 
ducting the  $600  personal  property  exemp- 
tion, the  defendant  possessed  $240.62  of  prop- 
erty which  was  subject  to  sale  of  execution, 
but  without  specifying  and  setting  apart  the 
articles  which  should  be  exempt  from  sale 
under  the  execution,  as  required  by  Revisal, 
§  607.  The  defendant  filed  exceptions  to  the 
report  of  the  appraisers  as  provided  by  Re- 
visal, f  600.  At  the  term'  of  the  superior 
court  next  ensuing,  the  defendant  moved  to 
set  aside  the  report  of  the  appraisers  as 
void,  beeause  it  did  not  appear  from  the  faoe 
thereof  that  there  was  any  allotm^it  of  the 
articles  set  apart  to  the  defoidant  as  requir- 
ed by  Revisal,  {  697.  The  court  refused  to 
set  aside  the  report,  and  directed  the  matter 
to  be  re-referred  to  the  appraisers  to  specify 
the  articles  to  be  allotted  to  the  defendant, 
and  refused  tx>  direct  that  the  allotment 
should  be  made  out  of  artides  possessed  by 
the  defendant  at  the  time  of  said  allotment 
The  ruling  of  the  judge  was,  in  effect,  that 
the  defendant  should  take  as  a  part  of  the 
allotment  the  artides  of  personal  property 
which  should  have  been  consumed  since  the 
first  assessment 
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[1, 2]  The  report  was  void  because  there  r  quantity    between   the  levy    of  ezeciitlons, 
were  no  articles  specifically  allotted  to  the   especially  so  as  to  articles  of  food  which  are 


defendant  as  his  exemption,  as  required  by 
Revisal,  §  695.  The  judge  further  erred  in  di- 
recting that  the  defendant  should  be  charg- 
ed with  the  articles  which  had  been  consum- 
ed or  otherwise  disposed  of  slnoe  the  assess- 
ment, and  also  ignored  the  tRCt  that  other 
articles  may^have  increased  or  depreciated 
in  value  since  that  date.  In  Pate  v.  Harper, 
M:  N.  a  23,  it  was  said:  "We  think  the 
debtor  is  entitled  to  have  his  exemption  as- 
certained up  to  and  Just  before  the  process 
is  executed  by  a  sale.  While  the  process  is 
"in  the  officer's  hands  in  full  activity,  the  pre- 
liminary action  of  the  appraisers  Is  not  con- 
clusive, but  remains,  in  fieri,  capable,  at 
their  instance,  under  the  call  of  the  officer, 
at  least  of  correction  and  amendment  If 
property  has  been  omitted  which  ought  to 
have  been  put  on  the  list,  but  was  not  known 
at  the  time  to  belong  to  the  debtor,  this  could 
be  done.  The  appraisers  ought  also  to  have 
the  power,  and  we  think  do  have  it,  to  en- 
large the  exemption,  so  that  none  which 
should  be  exempt  shall  be  sold  from  him. 
The  mandate  of  the  statute  is  that  the  officer 
shall  make  his  levy  upon  the  entire  personal 
estate  subject  to  seizure  under  execution, 
but,  before  he  sells,  to  have  so  much  of  it 
set  apart  for  the  debtor  within  the  limit  of 
value,  as  he  may  select,  and  when  insuffi- 
cient, all  being  below  the  value,  such  selection 
is  unnecessary."  In  Jones  v.  Alsbrook,  115 
N.  G.  46,  20  S.  BL  170,  the  court  quotes  the 
above,  and  adds  that  the  judgment  debtor 
is  entitled  up  to  the  last  moment  to  have  his 
exemption  set  apart  before  the  sale,  and  that 
the  same  right  belongs  to  the  judgment  cred- 
itor. There  having  been  no  levy,  and  the  al- 
lotment not  having  been  made  at  all,  and  it 
not  appearing  that  the  defendant  was  given 
the  opportunity  to  select  the  articles,  the  re^ 
port  was  fatally  defective,  and  should  have 
been  set  aside, 

[3]  It  should  be  noted  that  there  is  a  ma- 
terial difference  between  the  allotment  of 
the  homestead  under  Revisal,  S  687,  which 
must  be  done  "before  levying  upon  the  real 
estate,"  and  as  to  which  the  levy  must  be 
only  upon  the  excess,  Revisal,  S  692,  and  the 
allotment  of  the  personal  property  exemi>- 
tion,  for  the  personal  property  must  be  levied 
upon — that  is,  taken  in  possession  by  the 
officer — ^and  the  personal  property  exemption 
is  then  allotted  in  the  manner  provided  by 
Revisal,  {  695.  The  homestead  exemption 
is  permanent,  unless  there  is  a  reallotment 
by  reason  of  an  increase  in  value  in  the  man- 
ner provided  by  Revisal,  §  691.  But  the  per- 
sonal property  exemption  is  to  be  reassigned, 
whenever  at  subsequent  dates  executions  are 
levied.  The  reason  is  that  the  realty  is  fixed 
and  stable,  whereas  the  articles  of  personal 
property  may  be  increased  or  diminished  in 


usually  included  in  such  exemptions.  The 
report  of  the  appraisers  should  have  been 
set  aside  and  the  sherifC  should  proceed  to 
levy  his  execution,  and  the  personal  property 
exemption  must  be  allotted  out  of  the  per- 
sonal property  in  the  hands  of  the  defendant 
at  the  time  of  such  allotment;  the  articles 
being  selected  by  the  defendant  as  provided 
by  the  Code.  In  Campbell  v.  White,  95  N. 
C.  344,  it  was  held:  "Though  the  debtor's 
personal  property  exemption  has  been  duly 
allotted,  whenever  it  has  been  diminished 
by  use,  loss,  or  other  cause,  he  has  a  right 
to  have  any  other  personal  property  he  may 
have  exempted  up  to  the  prescribed  limit" — 
Smith,  C.  J.,  saying  that  the  Constitution 
(article  10,  §  1)  Is  a  continual  mandate  to  the 
officer  to  leave  so  much  of  the  debtor's  per- 
sonal estate  untouched  for  his  use,  and,  of 
course^  the  diminution  from  use,  loss,  or 
other  cause  must  be  replenished  with  other, 
if  the  debtor  has  such,  up  to  the  prescribed 
limits.  It  is  plainly  meant  that^when  any  final 
process  against  the  debtor's  estate  Is  to  be  en- 
forced that  much  of  his  estate  must  be  allow- 
ed to  remain  with  him  as  not  liable  to  sale. 
Reversed. 


as?  N.  C.  507) 
Ex  parte  ALDERMAN. 

(Supreme  Court  of  North  Carolina.    Dee.  20, 

1911.) 

1.  Habeas  Corpus  (f  99*)  —  Custody  aw 
Childbbn— Grounds. 

The  court,  on  habeas  corpus  to  deter- 
mine the  custody  of  a  child  of  divorced  par- 
ents, is  governed  solely  by  what  is  tor  the 
best  interests  of  the  child,  and,  where  the  best 
interests  of  the  child  require  that  it  shall  re- 
main in  the  custody  of  the  mother,  a  judgment 
awarding  her  the  custody  is  proper. 

[Ed.    Note.— fV>r    other   cases,    see   Habeas 
Corpus,  Cent  Dig.  f  84;    Dec  Dig.  {  99.*] 

2.  Divorce  (§  826*)— Fobbior  Judoiieni^ 
Full  Faith  and  Credit. 

The  court  must  give  full  faith  and  cred- 
it to  a  judgment  of  the  court  of  a  sister  state 
granting  within  its  jurisdiction  a  divorce  in 
a  suit  between  citizens  of  the  state  and  with- 
in the  jurisdiction  of  the  court 

[Ed.    Note.— For   other  cases,   see    Divorce, 
Cent  Dig.  H  827--840;    Dec  Dig.  f  826.*] 

3.  Divorce  (§  332*)— Foreign  Judgment- 
Full  Faith  and  Credit  —  Custody  of 
Child. 

A  judgment  of  a  court  of  a  sister  state, 
which  awards  the  custody  of  a  child  to  the 
wife  obtaining  a^  divorce  from  her  husband 
subject  to  the  right  of  the  husband  to  visit 
the  child,  and  the  child  to  visit  the  husband 
at  reasonable  times,  has  no  extraterritorial 
effect,  and  the  child,  on  becoming  a  citizen 
of  North  Carolina,  is  not  under  the  control 
of  the  courts  of  the  sister  state,  and  such 
judgment  is  not  entitled  to  full  faith  and  cred- 
it, and  in  a  oontest  for  the  custody  of  the 
child  the  courts   of  North  Carolina  are  gov- 


•Por  oth«r  cems  sm  um«  topic  and  Motion  NUMBBR  in  Deo.  Dig.  it  Am.  Dift.  Key  No.  tterlee  A  Rep'r  lnd«sev 


N.a) 


£Z  PARTE  AliDBBMAN 


127 


emed  only  bj  what  Is  for  the  best,  interests 
of  the  child. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §  843;    Dec.  Dig.  §  332.*] 

Ai^peal  from  Superior  C6art,  Buncombe 
County;   Webb,  Judge. 

Habeas  corpus  proceedings  by  William  F. 
Alderman  against  Sarah  E.  Alderman  to  de- 
ternilne  the  custody  of  Hugh  Alderman,  an 
infant  son  of  the  parties.  From  a  Judgment 
awarding  the  custody  to  defendant,  petition- 
er appeals.    Affirmed. 

This  is  a  proceeding  in  habeas  corpus,  in- 
Btitnted  by  the  petitioner,  Wm.  F.  Alderman, 
to  determine  the  custody  of  Hugh  Alderman, 
the  Infant  son  (four  years  of.  age)  of  petition- 
er and  his  former  wife,  the  respondent,  Sarah 
EL  Alderman*  who  now  resides  with  her 
<diild  at  Breyard,  N.  G.  The  cause  was  heard 
in  the  superior  court  of  Buncombe  county 
by  his  honor,  Judge  Webb,  who  made  findings 
of  ftict  and  rendered  Judgment  as  follows: 

"This  cause  coming  on  to  be  heard  before 
the  undersigned  Judge,  Jas.  L.  Webb,  and  be- 
ing heard  upon  the  affidavits  filed  by  both 
plaintiff  and  defendant,  I  find  the  following 
facts: 

"(1)  I  find  as  a  fact  that  W.  F.  Alderman 
and  Sarah  B.  Alderman  were  married  in  the 
state  of  Florida  about  7th  day  of  June,  18d9, 
and  lived  together  as  man  and  wife  until 
about  the day  of ,  1909. 


<*i 


'(2)  I  find  as  a  fact  that  during  the  years 
1909  and  1910  W.  F.  Alderman  abandoned 
Sarah  E.  Alderman,  and  thereupon,  Sarah 
E.  Alderman,  who  was  then  with  her  child, 
Hugh  Aldern^n,  visiting  her  parents  in  the 
state  of  North  Carolina,  instituted  divorce 
proceedings  in  the  courts  of  the  state  of 
Florida,  alleging  willful,  continued,  and  ob- 
stinate desertion  on  the  part  of  W.  F.  Al- 
derman, and  the  said  Sarah  E.  Alderman  was 
on  February  28,  1911,  granted  a  divorce 
from  the  bonds  of  matrimony  upon  the 
ground  of  willful,  continued,  and  obstinate 
desertion. 

"(3)  I  find  as  a  fact  that  during  the  re- 
lationship of  man  and  wife,  between  the 
plaintiff  and  the  defendant,  there  was  bom 
Hugh  Alderman,  the  child  in  question,  who 
is  now  a  little  more  than  four  years  of  age. 

"(4)  I  find  as  a  fact  that  in  the  decree 
that  was  signed  in  the  divorce  proceedings 
in  the  state  of  Florida,  rendered  February 
28,  1911,  the  fbllowing  clause  and  paragraph 
appears:  'It  is  further  ordered,  adjudged, 
and  decreed  that  the  complainant,  Sarah  E. 
Alderman,  have  and  she  is  granted  the  custo- 
dy of  the  child,  Hugh  Alderman,  provided 
that  the  defendant,  W.  F.  Alderman  shall  be 
allowed  to  visit  said  child  at  such  times  as 
may  to  the  said  Sarah  B.  Alderman  seem 
reasonable,  and  the  child,  Hugh  Alderman, 
may  visit  the  defendant  William  F.  Alder- 
man at  such  times  and  under  such  circum- 
stances and  conditions  as  are  reasonable  and 


expedient,  and  the  child  may  at  least  be  per- 
mitted to  visit  said  William  F.  Alderman  for 
two  weeks  at  a  time  every  three  months  if 
the  said  William  F.  Alderman  so  desires  or 
elects.' 

"(5)  I  find  as  a  fact  that  the  child,  Hugh 
Alderman,  is  a  frail  and  delicate  child,  and 
that  said  child  was  at  the  time  of  the  insti- 
tution of  the  divorce  proceedings  in  the  state 
of  Florida,  and  prior  thereto,  and  has  been 
at  all  times  since,  residing  with  its  mother, 
Sarah  B.  Alderman,  and  grandparents.  Rev. 
Paul  F.  Brown  and  wife,  at  Brevard,  Tran- 
sylvania county,  N.  O. 

"(6)  I  find  as  a  fact  that  the  child's  health 
is  such  that  it  would  Jeopardize  it  to  carry 
it  from  the  mountains  of  Western  North 
Carolina  to  the  state  of  Florida,  especially 
during  the  warm  season  of  the  year. 

"(7)  I  find  as  a  fact  that  the  mother  of 
the  child,  Sarah  E.  Alderman,  is  an  intelli- 
gesiU  refined.  Christian  woman,  living  with 
her  parents,  Rev.  Paul  F.  Brown  and  wife 
at  Brevard,  N.  O.,  and  that  Rev.  Paul  F. 
Brown  is  the  pastor  of  tbe  Presbyterian 
Church  in  Brevard,  N.  C. 

"(8)  I  find  as  a  fact  that  Sarah  B.  Alder- 
man, the  mother  of  Hugh  Alderman,  and  her 
parents.  Rev.  Paul  F.  Brown  and  wife,  the 
grandparents  of  Hugh  Alderman,  are  people 
of  sufficient  means  to  properly  care  for  and 
make  comfortable  and  educate  the  child,  and 
I  further  find  that  the  moral  welfare  of  the 
child,  Hugh  Alderman,  is  being  well  guarded. 

''(9)  I  further  find  as  a  fiict  that  prior  to 
the  institution  of  the  divorce  proceedings  in 
the  state  of  Florida  by  Sarah  B.  Alderman 
V.  W.  F.  Alderman,  and  since  said  proceed- 
ings were  instituted,  and  prior  to  and  since 
the  decree  of  separation  and  divorce  was 
rendered  therein,  the  said  William  F.  Alder- 
man had  in  his  employ  a  stenographer,  one 
Georgia  V.  Farmer,  and  that  he  became  in- 
fatuated with  said  woman,  conducting  him- 
self in  a  way  not  becoming  a  man  of  a  fam- 
ily, with  a  living  wife,  that  he  showed  the 
said  Georgia  Farmer  many  attentions  in  va- 
rious ways,  riding  upon  street  cars  with  her, 
carrying  her  to  restaurants,  theaters,  pur- 
chasing small  articles  of  various  kinds  for 
her,  taking  trips  with  her  on  trains,  visit- 
ing her  boarding  house,  removing  the  photo 
of  Sarah  E3.  Alderman,  his  wife,  from  the 
locket  on  his  wat<;h  chain,  which  locket  con- 
tained the  miniature  photo  of  Sarah  E.  Al- 
derman and  one  of  their  children,  now  dead, 
and  i^acing  in  said  locket  the  miniature  of 
Georgia  Farmer. 

**I  further  find  as  a  fact  that  William  F. 
Alderman  prior  to  the  date  of  the  decree  in 
said  divorce  proceedings,  and  while  the  de~ 
cree  for  allnoony  was  being  considered,  had 
one  Roena  Floyd,  a  single  woman,  to  deed 
to  Georgia  Farmer,  his  stenographer,  for  a 
nominal  sum  of  $10,  a  house  and  lot  in  the 
city  of  Jacksonville,  Fla.,  and  the  said  deed 
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was  not  registered  antn  after  said  decree  for 
divorce  was  signed,  to  wit»  on  March  23, 
1911. 

"I  farther  find  that  after  the  Institution 
of  this  suit  in  the  superior  court  of  Bun- 
comhe  county  to  obtain  the  child  Hugh  Alder- 
man the  said  William  F.  Alderman  attempted 
to  kidnap  or  get  possession  of  the  said  Hugh 
Alderman  by  having  a  colored  boy  to  secret- 
ly get  him  out  of  the  possession  of  his  moth- 
er, Sarah  B.  Alderman,  carry  him  to  Hender- 
sonville,  through  the  country,  a  distance  of 
20  miles,  there  to  be  turned  oyer  to  William 
F.  Alderman  to  be  carried  to  the  state  of 
Florida. 

"aO)  I  further  find  as  a  f^ct  that  William 
F.  Alderman  has  no  permanent  place  of 
abode,  no  settled  home,  in  which  to  properly 
care  for  the  child  Hugh  Alderman,  and  I  fuiv 
ther  find  as  a  fact  that  the  said  William  F. 
Alderman  is  not  a  suitable  person  to  hare 
the  care  and  custody  of  the  child,  Hugh  Al- 
derman, at  this  time. 

'*(11)  I  further  find  as  a  fact  that  Sarah 
B.  Alderman,  the  mother  of  Hugh  Alderman, 
Is  a  fit  and  proper  person  to  hare  the  care 
and  custody  of  Hugh  Alderman,  the  child  in 
question.  In  looldng  after  the  health,  training, 
and  moral  development  of  the  child. 

V(12)  I  further  find  as  a  fact  that  Sarah  B. 
Alderman  does  not  object  to  W.  F.  Alderman 
Tisiting  and  being  allowed  to  see  the  child, 
Hugh  Alderman,  under  proper  and  reasonable 
conditions. 

"The  foregoing  facts  are  found  from  the 
large  number  of  affidavits,  perhaps  50  or 
more,  filed  by  both  plaintiff  and  defendant, 
and  from  the  facta  appearing  and.  found  by 
me,  I  conclude  as  a  matter  of  law: 

"(1)  That  the  oourt  is  of  the  opinion  that 
this  is  not  a  proper  case  where  the  writ  of 
habeas  corpus  will  lie. 

"(2)  That  if  it  is  a  case  where  such  writ 
will  lie,  from  the  foregoing  findings  of  fact, 
the  court  is  of  opinion  that  it  is  for  the  best 
interest  of  the  <dilld,  Hugh  Alderman,  to  be 
left  in  the  possession  of  and  under  the  care 
and  custody  of  its  mother,  Sarah  B.  Alder- 
man, and  it  is  so  ordered. 

"(3)  It  is  further  ordered  that  W.  F.  Al- 
derman be  allowed  to  visit  said  child,  Hugh 
Alderman,  at  the  home  of  its  mother  at  such 
times  and  under  such  conditions  as  the  moth- 
er of  said  child  may  deem  advisable. 

*'(4)  It  is  further  ordered  that  the  prayer 
of  the  petitioner  be  and  the  same  is  hereby 
refused,  and  it  Is  further  ordered  that  the 
petitioner,  W.  F.  Alderman,  pay  all  the  costs 
of  this  action  to  be  taxed  by  the  clerk  of  the 
superior  court  of  Buncombe  county." 

D.  L.  Bnglish  and  Mark  W.  Brown,  for 
appellant.    Welch  Qalloway,  for  appellee. 

BBOWN,  J.  It  appears  from  the  findings 
of  his  honor  that  the  petitioner  and  respond- 
ent were  divorced  by  the  courts  of  the  state 
of  Florida,  where  they  resided  in  1909  and 
2910,  at  the  instance  of  the  respondent,  upon 


the  ground  of  willful,  continued,  and  obsti- 
nate desertion  by  petitioner  of  his  wife  and 
only  child,  and  the  general  custody  of  the 
child  was  awarded  to  the  mother,  who  after- 
wards removed  with  her  child  to  Brevard, 
N.  O.,  where  she  now  resides  with  her  father. 

[1]  The  custody  of  children  in  cases  of  the 
divorce  and  separation  of  their  parents  is  a 
subject  as  delicate  as  any  with  which  courts 
have  to  deal.  The  good  of  the  child  should 
be,  and  always  is,  the  chief  thing  to  be  regard- 
ed and  the  governing  principle  which  guides 
the  Judge.  All  other  considerations  sink  into 
insignificance.  Many  cases  and  text-writers 
can  be  dted  where  the  principle  is  announced 
that  the  physical,  moral  and  spiritual  welfare 
of  the  child  is  the  only  safe  guide  in  cases 
of  this  kind ;  and  tiie  courts  will  be  guided 
by  those  surcoundfngs.  In  re  Lewis,  88  N.  G. 
34;  Jones  ▼.  Ck>tten,  108  N.  O.  468,  l8  S.  B. 
161;  In  re  Turner,  151  N.  O.  474,  06  S.  BL 
431;  Hurd  on  Habeas  Corpus,  528;  Schoul- 
er  on  Dom.  Bel.  248;  2  Bishop,  M.  Ac  D. 
f  529;  tJmlauf  t.  Umlauf,  27  111.  App.  378. 
One  who  reads  the  findings  and  the  judgment 
of  the  just  and  learned  judge  who  heard  this 
matter  in  the  court  below  must  conclude  that 
no  other  consideration  than  the  child's  weU 
fare  infiuenced  his  decision  to  remand  the 
child  to  the  care  of  its  best  friend,  the  moth* 
er.  The  love  of  the  mother  for  her  child, 
regardless  of  conditions  and  environments, 
has  been  proveil  by  the  history  of  the  ages, 
and,  while  her  devotion  can  be  counted  upon 
almost  unfailingly,  it  is  sad  to  say  that 
sometimes  the  tie  between  father  and  chUd 
is  a  different  matter,  and  requires  the  strong 
arm  of  the  law  to  regulate  it  with  some 
degree  of  humanity  and  tenderness  for  the 
child's  good. 

But  the  petitioner  contends  that  under  the 
Florida  decree  he  has  a  vested  right  in  the 
partial  custody  of  the  child,  which  this  court 
is  bound  to  respect  and  enforce  under  the 
full  faith  and  credit  clause  of  the  federal 
Constitution.  That  part  of  the  decree  of  the 
Florida  court  which  petitioner  invokes  reads 
as  follows:  "W.  F.  Alderman  shall  be  allow- 
ed to  visit  said  child  at  such  times  as  may 
to  said  Sarah  B.  Alderman  seem  reasonable^ 
and  the  child,  Hugh,  may  visit  the  defend- 
ant, W»  F.  Alderman  at  such  times  and 
under  such  circumstances  and  conditions  as 
are  reasonable  and  expedient,  and  said  child 
may  at  least  be  permitted  to  visit  W.  F.  Al« 
derman  for  two  weeks  at  a  time,  etc.,  if  W. 
F.  Alderman  so  desires.**  The  language  used 
would  seem  to  indicate  that  the  mother  is 
expected  to  exercise  careful  supervision  and 
control  over  the  child,  and  that  her  consent 
or  permission  is  necessary  before  the  child 
can  visit  its  father  even  for  two  weeks  at  a 
time.  But  nevertheless,  tf  the  language  used 
was  compulsory  in  its  terms,  that  clause  of 
the  decree  is  not  such  a-  Judgment  of  another 
state  which  the  courts  of  tliia  state  art 
bound  to  enforce. 
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[2]  All  8tatfl0  ahfl  goT«rniiient8  possess  in^ 
herent  power  oyer  tbe  marriage  relation,  Its 
formation  and  dissolution,  as  regards  Its 
own  citizens,  and,  as  both  the  husband  and 
wife  were  citizens  of  Florida  and  properly 
before  Its  courts  as  parties  to  the  suit,  we 
must  give  full  faith  and  credit  to  the  annul- 
ment of  their  marriage.  Atherton  v.  Ather- 
ton,  181  U.  S.  166,  21  Sup.  Gt  644,  46  L.  Ed. 
794 ;  Haddock  t.  Haddock,  201  U.  8.  668,  26 
Sup.  Ct.  626,  60  L.  Ed.  867. 

[3]  But  the  infant  child  of  their  union  is 
not  property,  and  the  father  can  have  no 
▼eeted  right  In  the  child  or  its  services  under 
a  decree  diTordng  the  parents.  Such  decree 
as  to  the  child  has  no  extraterritorial  eCTect 
beyond  the  boundaries  of  the  state  where  it 
was  rendered.  The  child  is  now  a  citizen  of 
North  Carolina,  and,  as  such  peculiarly  un- 
der its  guardianship  and  the  courts  of  this 
state  wUI  not  remand  it  to  the  Jurisdiction 
of  another  state,  especially  where,  as  in  this 
case,  it  is  so  manifestly  against  the  true 
Interests  of  the  child.  ^'Minors  are  the  wards 
of  tbe  nation,  and  even  the  control  of  them 
by  parents  is  subject  to  the  unlimited  super- 
visory control  of  the  state."  1  Tiedeman, 
State  and  Fed.  Con.  p.  325;  Stames  y.  Mfg. 
Co.,  147  N.  0.  650,  61  S.  E.  526,  17  L.  R.  A. 
(N.  S.)  602.  In  this  case  it  Is  said:  "The 
supreme  right  of  the  state  to  the  guardian- 
ship of  children  controls  the  natural  rights 
of  the  parent  when  the  welfare  of  society  or 
of  the  children  themselves  conflicts  with  pa- 
rental rights."  Therefore  it  follows  that, 
when  this  child  became  a  citizen  and  resi- 
dent of  this  state  and  duly  domiciled  here, 
it  is  no  longer  under  the  control  of  the  Flor- 
ida courts.  In  the  case  of  Frank  Bort,  26 
Kan.  aoSy  87  Am.  Rep.  255,  the  full  faith  and 
credit  clause  of  the  federal  Constitution  was 
invoked  by  the  petitioner  in  support  of  his 
supposed  right  under  a  decree  in  another 
state.  Mr.  Justice  Brewer  (afterwards  of 
the  Supreme  Court  of  the  United  States)  de^ 
nied  the  correctness  of  such  position,  saying: 
"This  claim  seems  to  rest  on  the  assumption 
that  the  parents  have  some  property  rights 
in  the  possession  of  their  children,  and  is 
very  Justly  repudiated  by  the  courts  of  Mas- 
sachusetts.** 2  Bishop  on  Mar.  &  Div.  (5th 
Ed.)  204.  The  same  question  was  before  the 
EAusas  court  again  in  1885,  and  It  held 
that  the  decree  of  the  foreign  court  in  no 
manner  concluded  other  courts  of  the  state 
where  the  child  is  then  residing  as  to  the 
best  Interests  of  the  child.  Avery  v.  Avery,  83 
Kan.  1, 5  Pac.  410, 62  Am.  Rep.  523,  citing  and 
approving  In  re  Bort  To  the  same  effect  is 
the  decision  of  the  Court  of  Appeals  of  New 
York  in  People  v.  Allen,  106  N^  Y.  628,  11  N. 
E.  143.  In  Wilson  v.  Elliott,  96  Tex.  474,  73 
8.  W.  946,  75  S.  W.  868,  97  Am.  St  Rep.  928, 
the  same  question  was  considered  by  the 
Supreme  Court  of  Texas,  and  it  was  held 


that  the  decree  of  the  court  of  another  state 
awarding  the  custody  of  a  child  was  not 
binding  upon  the  courts  of  Texas  under  the 
fun  faith  and  credit  clause  of  the  federal 
Constitution  after  the  child  had  become  dom- 
iciled in  Texas.  The  court  says:  ''Were  the 
subject-matter  of  the  decree  property  or  a 
matter  in  which  the  parents  were  solely  con- 
cerned, the  decree  would,  by  reason  of  said 
article,  be  entitled  to  the  effect  which  the 
trial  court  has  given  it  But  neither  of  these 
propositions  is  true.  The  chUd  is  not  in  any 
sense  property  of  the  parents.  It  is  also 
equally  well  established  that  the  government 
has  an  interest  in  the  welfare  and  conse- 
quently in  the  question  of  the  custody  and 
environments  of  the  child,  and  to  this  the 
rights  of  the  parents  are  entirely  subordi- 
nate." See,  also,  Legate  t.  Legate,  87  Tex. 
252,  28  S.  W.  281;  State  v.  Michel,  106  La. 
741,  80  South.  122,  64  L.  R.  A.  027. 
The  Judgment  is  affirmed. 

(168  N.  0.  BO) 
ROBERTS  V.  PRATT. 

(Supreme  Court  of  North  Carolina.    Dee.  28, 

1911.) 

1.  JuDoifENT    (S  822*)— FoBEiair  Judokbnt 
—Fraud— Res  Judicata. 

Where,  after  a  judgment  In  South  Dako- 
ta, a  motion  was  made  to  set  it  aside  for 
fraud  and  denied,  such  denial  was  res  judicata, 
and  precluded  the  defense  of  fraud  to  an  ac- 
tion on  the  judgment  In  North  Carolina. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  fl  1495-1600;    Dec  Dig.  f  822.*] 

2.  Judgment   (|  930*)— Foseioh   Judgment 
—Action— Counterclaim. 

In  an  action  on  a  foreign  judgment,  de- 
fendant was  entitled  to  plead  aa  a  counter- 
claim payments  made  since  the  rendition  of 
the  judgment. 

[Bid.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §  1700;   Dec.  Dig.  f  930.*] 

Appeal  from  Superior  Court,  McDowell 
County;  Long,  Judge. 

Action  between  Grace  Roberts  and  W.  M. 
Pratt  Judgment  for  plaintiff  for  less  than 
the  relief  demanded,  and  both  parties  appeal. 
Affirmed 

dvii  action  to  recover  on  a  Judgment  ren- 
dered In  favor  of  plaintiff  against  defendant 
In  the  courts  of  South  Dakota,  tried  before 
his  honor,  B.  F.  Long,  and  a  Jury  at  July 
term,  1911,  superior  court,  McDowell  county. 
Plaintiff  declared  on  a  Judgment  In  her  favor, 
rendered  In  the  courts  of  South  Dalsota;  said 
Judgment  having  at  the  time  Jurisdiction  of 
the  cause  and  of  the  parties  by  personal  serv- 
ice within  that  Jurisdiction.  Defendant  an- 
swered, alleging  fraud  in  the  procurement 
of  the  Judgment,  and  pleading  a  counter- 
claim by  reason  of  payments  and  receipts 
bearing  date  since  the  rendition  of  the  Judg- 
ment 

The  following  issues  were  submitted  and 
answered  by  the  Jury: 
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"(1)  Is  section  No.  151,  on  page  594-6  of 
the  Revised  Code  of  South  Dakota,  the  only 
statutory  law  of  that  state  relating  to  rem- 
edies for  setting  aside  judgments  after  the 
term?*'  (Answer  dictated  to  stenographer. 
See  page  55  of  record.) 

'^(2)  Was  the  judgment  described  in  t^e 
complaint  obtained  by  the  fraud  of  the  plain- 
tiff, as  alleged  in  the  answer?    Answer:  Yes. 

"(3)  What  amount,  if  any,  has  the  defend- 
ant paid  to  plaintiff  upon  the  judgment  since 
the  rendition  thereof?     Answer:    $320.73. 

*'(4)  What  amount,  if  anything,  has  the 
defendant  paid  on  note  declared  on  in  the 
South  Dakota  suit,  and  not  included  in  the 
inquiry  and  pleadings  in  that  suit,  and  now 
set  up  as  a  counterclaim  in  this  action?  An- 
swer: $642.25." 

The  court,  being  of  opinion  that  the  mat* 
ters  involved  on  the  issues  of  fraud  had  been 
determined  by  the  judgment  on  a  former  ap- 
peal in  the  cause,  set  the  verdict  aside  as  to 
that  issue,  and  entered  judgment  according 
to  the  facts  as  established  by  the  verdict  on 
the  remaining  issues.  Defendant  and  plain- 
tiff having  duly  excepted,  appealed  to  this 
court 

W.  T.  Morgan,  for  plaintiff.  Pless  &  Win- 
borne,  for  defendant 

Defendant's  Appeal. 

HOKE,  J.  (after  stating  the  facts  as  above). 
[11  The  questions  presented  in  this  record 
have  all  been  practically  decided  on  a  former 
appeal  in  the  cause  and  reported.  152  N.  C. 
731,  68  S.  E.  240..  On  that  appeal  it  was 
held  that,  the  issue  of  fraud  having  been  de- 
cided against  defendant  on  a  motion  made 
in  the  South  Dakota  court  to  set  the  judg- 
ment aside  on  that  ground,  defendant  was 
precluded  from  raising  a  like  question  here. 
On  this  subject  the  former  opinion  is  as 
follows:  "This  being  the  doctrine  applicable 
on  the  facts  as  they  now  appear,  the  judg- 
ment of  the  Dakota  court,  as  heretofore 
stated,  denying  the  defendant's  application 
to  set  aside  the  original  judgment  on  the 
ground  of  fraud,  will  preclude  all  further 
inquiry,  on  that  question,  and  render  said 
judgment  an  estoppel  of  record  as  to  all 
matters  embraced  in  the  pleadings  which 
may  be  considered  as  material  to  its  rendi- 
tion"— citing  Turnage  v.  Joyner,  145  N.  C.  81, 
58  S.  E.  757;  Manufacturing  Co.  v.  Moore, 
144  N.  C.  527,  57  S.  E.  213,  10  L.  R.  A.  (N. 
S.)  734,  119  Am.  St  Rep.  983;  Tut  tie  v.  Har- 
rell,  85  N.  C.  456. 

There  are  no  new  facts  in  any  way  bearing 
on  this  position,  except  the  fact  established 
that  the  statutes  of  South  Dakota  make  pro- 
vision substantially  similar  to  our  own  in 
reference  to  setting  aside  a  judgment  for 
''mistake,  surprise,  or  excusable  neglect." 
As  we  endeavored  to  show  on  a  former  ap- 


peal, a  motion  to  set  aside  a  judgment  by 
reason  of  facts  alleged  in  this  application 
would  have  been  entertained  at  common  law, 
and  the  statute  puts  no  restrictions,  certain- 
ly, on  this  power  as  formerly  exercised  in 
the  common-law  courts,  except  to  require 
that  the  motion  should  be  made  within  12 
months  from  the  rendition  of  the  judgment 
In  other  respects  the  statutory  provision  con- 
templates and  includes  a  motion  on  facts  of 
the  character  presented  In-  this  hearing. 
Bronson  v.  Schulten,  104  U.  S.  410,  26  L.  £d. 
797;  Bennett  v.  Jackson,  34  W.  Va.  62,  11  S. 
E.  734;  Craig  v.  Wroth,  47  Md,  281, 

There  is  no  error*  and  the  Judgment  must 
be  affirmed. 

No  error. 

Plaintiff's  AppeaL 

[2]  The  plaintiff  appeals,  alleging  errors 
in  allowing  the  amounts  allowed  defendant 
in  his  counterclaim.  These  amounts  consist- 
ed of  alleged  payments  by  defendant,  made 
since  the  rendition  of  the  judgment,  as  in- 
dicated in  the  verdict  in  the  third  issue, 
and  amounts  received  by  defendant  or  his 
agent  from  rents  of  property  in  South  Da- 
kota, for  which  plaintiff  was  accountable,  as 
ascertained  and  determined  in  the  fourth  is- 
sue. These  amounts  were  largely  dependent 
on  disputed  matters  of  fact.  They  were  not 
allowed  or  considered  in  the  proceedings  in 
South  Dakota,  by  which  the  original  judg- 
ment was  obtained.  On  the  facts  as  now 
presented,  they  come  clearly  within  the  prin- 
ciple sustained  in  the  case  of  Tyler  v.  (3ape- 
hardt,  125  N.  C.  64,  34  S.  E,  108,  stated  as  fol- 
lows: "(1)  A  judgment  is  decisive  of  the 
points  raised  by  the  pleadings,  or  which 
might  be  properly  predicated  upon  them; 
but  does  not  embrace  any  matters  which 
might  have  been  brought  into  the  litigation, 
or  causes  of  action  which  the  plaintiff  might 
have  joined,  but  which  in  fact  are  neither 
Joined  nor  embraced  by  the  pleadings.  (2) 
Although  the  present  cause  of  action  might 
have  been  set  up  as  a  second  cause  of  action 
in  a  former  suit,  but  was.  not,  and  was  not 
actually  litigated,  and  was  not  'such  matter 
as  was  necessarily  implied  therein,*  the  plea 
of  res  judicata  will  not  avail." 

We  find  no  error  that  would  justify  us  in 
disturbing  the  judptient,  and  the  same  is  in 
all  respects  affirmed. 

No  error. 


(167  N.  C.  648) 


STATE  V.  DAVIS. 


(Supreme  Court  of  North  Carolina.    Dec.  20, 

IdU.) 

1.  Constitutional  Law  (f  242*)~DiscBni- 
iNATioN— Classification  of  Subjects. 
Revisal  1908,  5  3712a,  provides  that  any 
person  who  shall  loan  money  on  any  article 
of  furniture  and  reserve  a  greater  rate  of 
interest  than  6  per  cent,  either  before  or  aft- 
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er  such  Interest  sball  accme  shall  be  guilty 
of  a  miademeano.r.  HM,  that  the  Legislature 
had  power  to  dassity  lenders  so  as  to  place 
those  loaning  money  on  household  and  lutch- 
en  furniture  in  a  separate  class,  and  the  stat* 
ate  was  not  in  violation  of  the  fourteenth 
amendment  of  the  federal  Constitution  as  dis- 
criminatory, and  depriving  such  lenders  of 
the  equal  protection  of  the  laws. 

[Ed.  Note.— For  other  cases,  sec  CJonstitu- 
tional  Law,   Cent.  Dig.   {  691;    Dec   Dig.   S 

2.  UsTTST  (f  149*)-*Offbnse8— Elbubnts. 

Under  Reyisal  1008,  {  a712a,  making  it 
a  misdemeanor  for  any  person  to  charge  more 
than  6  per  cent,  for  loans  on  household  and 
kitchen  furniture,  where  defendant,  for  a  loan 
of  $10,  took  a  note  for  $16.75  secured  by  a 
mortgage  on  household  and  kitchen  furniture 
worth  at  least  $25,  reserving  at  the  time  the 
money  was  supplied  $1.75  to  pay  interest  ill 
advance  for  80  days,  he  was  guilty  of  violat- 
ing the  act,  notwithstanding  the  actual  amount 
of  the  loan  had  not  been  repaid  on  a  sale  of 
the'  furniture. 

[Ed.  Note.— EV)r  other  cases,'  see  Usury, 
Cent.  Dig.  ff  441,  44^;    Dec.  Dig.  f  149.«] 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty ;  Lyon,  Judge. 

J.  J.  Davis  was,  convicted  of  taking  un- 
lawful interest,  and  he  appeals.    Affirmed. 

Tliere  was  evidence  on  the  part  of  the  state 
tending  to  show  that  on  or  about  October  24, 
1910,  John  Wolff,  desiring  to  borrow  $10, 
applied  to  one  A.  ti.  Btldgers,  who  was  lend- 
ing money  for  defendant;  that  the  said 
Bridgers,  with  the  knowledge,  assent,  and 
direction  of  def^dant,  advanced  to  said 
Wolff  $8.25,  taking  his  note  to  himself  as 
attorney  for  defendant  in  the  sum  of  $16.75 
payable  in  90  days,  and  to  secure  same  took  a 
chattel  mortgage  on  the  household  and  kit- 
chen furniture  of  said  WoIfT;  that  the  prop- 
erty included  in  the  mortgage  had  originally 
cost  about  $75,  and  was  worth  at  the  time 
the  mortgage  was  executed  about  $25;  that 
Wolff  paid  on  the  debt  $3.50,  and,  default 
having  been  made,  the  property  was  seized 
under  claim  and  delivery  and  sold  at  public 
auction  for  $10.45.  ^The  auctioneer  cost  $1, 
costs  claim  and  delivery  $3  or  $4,  credit  on 
mortgage  about  $4,  atid,  after  applying  pro- 
ceeds as  indicated,  there  was  balance  claim- 
ed by  defendant  of  about  $2.60."  There  was 
evidence  on  part  of  defendant  tending  to 
show  that  there  were  daims  included  in  the 
mortgage  other  than  the  money  loaned,  and 
that  the  usurious  features  of  the  transaction 
were  without  the  knowledge  or  approval  of 
the  defendant.  On  a  charge  correctly  stating 
the  law  as  declared  in  the  statnte  there 
was  verdict  ''Guilty."  Judgment,  and  de- 
fendant excepted  and  appealed. 

L.  M.  Swink,  for  appellant.  The  Attorney 
General  and  Geo.  L.  Jones,  Asst  Atty.  Gen., 
for  the  State. 

HOKE,  J.  (after  stating  the  facts  as  above). 
[1]  The  statute  law  of  the  state  more  di- 


rectly relevant  to  the  question  presented  (Re- 
visal  1908, 1 8712a),  among  other  things,  makes 
provision  as  follows:  "If  any  person,  firm  or 
corporation  who  shall  or  may  loan  money  in 
any  manner  whatsoever  by  note,  chattel 
mortgage,  conditional  sale  or  otherwise,  upon 
any  articles  of  household  or  kitchen  furni- 
ture, shall  take,  receive,  reserve  or  charge 
a  greater  rate  of  interest  than  six  per  cent, 
either  before  or  after  such  interest  shall  ac- 
crue •  •  •  shall  be  guilty  of  a  misde- 
meanor," etc.  Under  a  charge  which  cor- 
rectly states  the  provisions  of  the  statute, 
the  Jury  have  found  that  usurious  interest  has 
been  charged  by  defendant;  that  the  obliga- 
tion was  secured  by  a  mortgage  on  the  house- 
hold and  kitchen  furniture  of  the  debtor. 
There  is  ample  evidence  to  justify  the  ver- 
dict, and  the  conviction  must  be  upheld  if  the 
statute  itself  is  a  valid  law.  It  is  insisted 
for  the  defendant  that  the  statute  is  in  con- 
travention of  the  fourteenth  amendment  to 
the  federal  Constitution,  in  that  it  "unlaw- 
fully divides  money  lenders  into  two  classes, 
those  lending  on  household  and  kitchen  furni- 
ture and  on  oth^  kinds  of  property,  and 
unlawfully  discriminates  against  borrowers, 
putting  borrowers,  having  only  one  class  of 
property,  to  wit:  household  and  kitchen  furni- 
ture, into  a  class  different  from  the  borrower 
having  other  kinds  of  property  to  offer," 
but  the  position  cannot  in  our  opinion  be 
maintained.  The  power  of  the  Legislature 
to  nuike  the  taking  of  usury  under  certain 
conditions  a  criminal  offense  is  well  recog- 
nized (Ex  parte  Edward  Berger,  193  Mo. 
16,  90  S.  W.  759,  3  L.  R.  A.  [N.  S.]  530,  112 
Am.  St  Rep.  472;  State  v.  Wickenhoefer*  6 
Pennewill  [Dei.]  120,  64  AU.  273);  and  the 
right  of  classification,  in  the  enforcement  of 
reasonable  and  proper  police  regulations  on 
this  and  other  subjects,  is  referred,  very 
largely,  to  legislative  discretion. 

In  Insurance  (Do.  ▼.  Daggs,  172  U.  S.  562, 
19  Sup.  Ct  282,  43  L.  Ed.  552,  the  Supreme 
Court  of  the  United  States,  the  court  having, 
with  us,  the  final  word  on  this  subject,  re- 
ferred to  this  right  of  classification  as  fol- 
lows? "It  is  not  necessary  to  state  the  rea- 
soning upon  which  classification  by  legisla- 
tion is  based  or  Justified.  This  court  has 
had  many  occasions  to  do  so,  and  only  lately 
reviewed  the  subject  in  Magoun  t.  Illinois 
Trust  &  Savings  Bank,  170  U.  S.  283,  18  Sup. 
Ct  594,  42  L.  Ed.  1037.  We  said  in  that  case 
that  'the  state  may  distinguish,  select,  and 
classify  objects  of  legislation,  and  necessarily 
the  power  must  have  a  wide  range  of  discre- 
tion.* And  this  because  of  the  function  of 
legislation  and  the  purposes  to  which  it  Is 
addressed.  Classification  for  such  purposes 
is  not  invalid  because  not  depending  on  scien- 
tific or  marked  differences  in  things  or  per- 
sons or  in  their  relations.  It  sufl3ces  if  it  is 
practical,  and  is  not  reviewable  unless  pal- 
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pably  arbitrary** — ^the  limitation  being  that 
"tlie  classification  has  been  made  on  some 
reasonable  ground,  something  that  bears  a 
jnst  and  proper  relation  to  the  attempted 
classification,  and  is  not  a  mere  arbitrary 
oelection."  Gulf,  G.  &  S.  F.  R.  Co.  v.  Ellis, 
166  U.  S.  151,  17  Snp.  Gt  255,  41  L.  Ed.  666, 
Morris-Scarboro  Co.  v.  Express  Co.,  146  N.  C. 
170,  59  S.  E.  667,  15  L.  R.  A.  (N.  8.)  083,  and 
numerous  and  repeated  decisions  of  that 
court  are  in  aflirmance  and  illustration  of 
this  principle.  Ayenue  Coach  Co.  y.  New  York 
City,  221  U.  S.  467,  81  Sup.  Gt  709,  55  L.  Ed. 
815;  lindsley  y.  Gas  Co.,  220  U.  S.  61,  31 
Sup.  Ot  387,  56  L.  Ed.  369;  Engel  y.  O'Mal- 
ley,  219  U.  S.  128,  81  Sup.  Gt  190,  55  L.  Ed. 
128;  Bank  y.  Kansas,  219  U.  S.  121,  81  Sup. 
Gt  189,  55  L.  Ed.  128 ;  McLean  y.  Arkansas, 
211  U.  S.  540,  29  Sup.  Gt  206,  53  L.  Ed.  315; 
Heath  &  Milligan  Manufacturing  Co.  y. 
Worst,  207  U.  S.  338,  28  Sup.  Gt  114,  52  L. 
Ed.  236;  N.  Y.  y.  Van  De  Garr,  199  U.  S. 
552,  26  Sup.  Gt  144,  50  L.  Ed.  305;  Soon 
Hing  y.  Crowley,  118  U.  S.  704,  5  Sup.  Gt 
730,  28  L.  Ed.  1145.  In  Coach  Go.  y.  N.  Y., 
supra,  it  was  held:  ''Classification  based  on 
reasonable  distinctions  is  not  an  unconstitu- 
tional denial  of  equal  protection  of  the  laws; 
and  BO  held  that  an  ordinance  of  the  city  of 
New  York  prohibiting  adyertising  yehides 
in  a  certain  street  is  not  unconstitutional 
as  denying  equal  protection  to  a  transporta- 
tion company  operating  stages  on  such  street 
either  because  signs  of  the  owners  may  be 
displayed  on  business  wagons,  or  because 
another  transportation  company  may  display 
adyertising  si^^ns  on  its  structure.  There 
is  a  purpose  to  be  achieyed,  as  well  as  a  dis- 
tinction, which  Justifies  the  classification.*' 
In  lilndsley  y.  Gas  Co.  the  court  again  said: 
"The  equal  protection  clause  of  the  fourteenth 
amendment  admits  of  a  wide,  exercise  of  dis- 
cretion, and  only  ayoids  classification  which 
is  purely  arbitrary,  being  without  reasonable 
basis.  Nor  does  a  classification  haying  some 
reasonable  basis  ofTend  because  not  made 
with  mathematical  accuracy  or  resulting  in 
some  inequality."  And  in  Engle  y.  0*MaUey, 
supra,  it  is  said,  approving  the  same  state- 
ment in  Heath  &  Milligan  Co.  y.  Worst  207 
U.  S.  838,  28  Sup.  Gt  114,  52  L.  Ed.  236: 
"That  leglBlation  wliich  regulates  bushiess 
may  well  make  distinctions  depend  upon  the 
degree  of  eyil,  and  although,  when  size  is 
not  an  index,  a  layv^  may  not  discriminate  be- 
tween the  great  and  the  small,  proper  regu- 
lations based  thereon,  when  size  Is  an  index 
of  the  evil  to  be  prevented,  do  not  offend  the 
equal  protection  clause  of  the  fourteenth 
amendment**  In  McLean  y.  Arkansas,  211  U. 
S.,  29  Sup.  Gt,  53  L.  Ed.,  supra,  a  regulation 
establishing  a  different  method  of  mining 
coal,  by  which  the  wages  of  laborers  were  to 
be  ascertained  between  miners  when  less 
than  10  miners  were  employed  and  those 
having  a  larger  number,  was  implied.  And 
on  this  very  subject  of  usury  and  in  Berger*s 


Case,  supra,  differing  penal  iHX>vlsi6ns  were 
upheld  in  case  of  ordinary  usury  and  when 
the  charge  was  greater  than  2  per  cent  per 
month.  And  in  Wickenhoefer*8  Oase,  supra, 
between  loans  not  exceeding  $100  and  loans 
of  that  sum  or  greater.  If  these  various 
classifications  have  been  sustained  by  our 
highest  court,  assuredly  a  law  designed  and 
intended  to  protect  and  maintain  the  home 
of  the  citizen  should  be  upheld.  If  the 
schools  of  thought  which  tend  to  corrupt  and 
undermine,  if  the  forces  which  make  for  dis- 
order and  anarchy  should  ever  be  able  to 
combine  and  so  far  increase  as  to  threaten 
our  social  fabric,  it  is  the  home,  the  influ- 
ences that  hallow  and  emanate  from  it, 
which  will  arise  and  be  potent  to  save.  Re- 
ferring to  tills  subject  as  a  prop^  basis  for 
classification,  our  Attorney  General  in  hig 
argument  before  us  has  well  said:  "Prion  to 
the  adoption  of  the  present  Constitution, 
household  and  kitchen  furniture  to  the  value 
of  $200  was  exempt  from  execution.  The 
lavnnaking  power  of  this  state  has  always 
realized  that  the  loss  of  those  articles  neces- 
sary for  comfortable  and  decent  living  en- 
tails  great  suffering  upon  women  and  child- 
ren, frequently  resulting  in  the  breakln|r  up 
of  a  homob  and  in  the  creation  of  conditions 
which  are  a  menace  to  the  public  health  and 
to  the  public  prosperity.  Ttie  statute  under 
consideration  is  a  logical  and  lawful  exten- 
sion of  the  protection  which  it  has  always 
been  the  policy  of  the  law  to  afford  this 
peculiar  class  of  property.  The  General  As- 
sembly knew  that  the  man  who  mortgages 
his  household  goods  does  so  because  he  has 
nothing  else  to  mortgage..  He  is  the  poor 
man,  the  illiterate  man,  and  his  poverty  and 
his  Ignorance  make  him  the  &iss  prey  of 
the  usurer.  The  General  Assembly  also 
knew  that  in  some  of  the  cities  of  the  state 
there  were  springing  up  a  class  of  men  who 
were  selling  money,  like  furniture,  on  the  in- 
stallment plan.  It  was  to  save  the  things 
necessary  to  the  existence  of  a  home  from 
the  grasp  of  such  men  that  the  act  of  1907 
was  passed.  We  submit  that  the  statute 
tends  to  preserve  the  domestic  peace,  to 
promote  the  family  health  and  prosperity, 
and  is  a  valid  exercise  of  the  police  power  of 
the  state.  It  is  not  class  legislation.  It  op- 
erates alike  on  all  who  take  mortgages  on 
household  and  kitchen  furniture.  It  regu- 
lates a  business,  and  does  not  create  a  class.'* 
[2]  It  was  further  contended  that  inas- 
much as  the  property  on  its  sale  had  not  re- 
paid the  actual  amount  of  the  loan,  no  usury 
had  been  received,  and  therefore  no  vlolatioD 
of  the  statute  had  been  established — citing 
Rushing  V.  Bivlns,  132  N.  C.  273,  43  S.  B. 
798.  That  was  an  action  by  the  debtor  to  re- 
cover a  penalty  allowed  by  the  statute  of 
"twice  the  amount  of  usury  paid,*'  and  the 
court  held.  In  effect,  that  to  Justify  a  re- 
covery, it  must  be  made  to  appear  that  usur- 
ious interest  had  been  paid  in  money  or 
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money's  worth*  and  a  note  of  the  debtor* 
given  therefor,  did  not  amount  to  such  pay- 
ment. The  case  does  not  apply  here^  when 
the  statute  maJ^es  it  a  misdemeanor  to  take, 
receive,  reserve  or  charge  a  greater  rate  than 
6  per  cent  The  evidence  of  the  state  tends 
to  establish  that  "for  a  loan  of  $10  a  note  of 
$16.75  was  taken,  secured  by  a  mortgage  on 
household  and  kitchen  furniture*  worth  at 
least  $20,"  which  would  constitute  an  usuri- 
ous transaction  within  the  meaning  of  the 
statute  (5  A.  ft  B.  p.  886),  citing  Bank  v, 
Wareham  Co.,  49  N.  Y.  635,  and,  in  any 
event,  it  appear^  further,  that  on  a  loan  of 
$10  for  80  days  $1.75  was  reserved  at  the 
time  the  money  was  supplied.  There  Is  no 
error,  and  tlie  Judgment  must  be  affirmed* 
No  error. 


OFI  N.  0.  409) 

BATBMAN  v.  HOPKINS. 

(Supreme  Oourt  of  North  Carolina.     Dec.  20, 

1911.) 

1.  B^a^UDS,  Statute  of  ({  110*)— Contbaots 
FOB  Salk  of  Real  IQbtatb— Desgbiption  of 


A  memorandum,  which  ledtes  the  receipt 
of  monev  to  confirm  the  bargain  on  the  pur* 
chaee  of  the  farm  on  which  the  signer  kves, 
sufficiently  deecribes  the  land  to  be  conveyed 
within  the  statute  of  frauds. 

[Ed.  Note.--For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  f|  225-286;    Dec  Dig.  f 

iia*] 

2L  FkAUOs,  Statute  of  (f  108*)— Contbacts 
fob  Sale  of  Real  Estate— Considebation. 
A  memorandum  of  a  contract  to  convev 
land  is  good  under  the  statute  of  frauds,  though 
it  does  not  express  the  consideration,  which 
may  be  shown  by  parol. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute  of.  Cent  Dig.  U  214-221;  Dec.  Dig.  f 
108.*] 

8.  Sfeoifeo  Pbbpobmancb  (i  101*)  — Condi- 
tions PBECEDENT  — TBNDEB    of    FATlfENT— 

Waitbb. 

Where  a  vendor  repudiates  the  contract, 
and  therebr  indicates  that  a  tender  of  the  price 
will  be  refused,  tender  of  psyment  by  the  pur- 
chaser before  suing  for  specific  performance  Is 
unnecessary,  but  it  is  enough  tbiat  he  is  ready 
and  willing  and  oifers  in  bis  pleading  to  per- 
form. 


[Ed.  Note.— For  other  cases,  see  S 
formance,  Cent  Dig.  H  290,  295; 
101.*} 


fie  Per- 
Dig.  « 


4.  VXHOOB  AND  Pubohaseb  (f|  147,  148,  109, 

170*>— OONTBACTS— PEBFOBMANCE. 

where  stipulations  In  a  contract  for  the 
sale  and  purchase  of  real  estate  are  mutual  and 
dependent,  an  actual  tender  and  demand  b7  one 
party  is  neoessary  to  put  the  other  party  in  de- 
fault and  to  cut  off  his  right  to  treat  the  con- 
tract as  still  subsisting,  and,  where  time  is  of 
the  essence,  the  tender  and  demand  must  be 
made  on  the  day  named. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  285-295,  348^848;  Dec 
Dig.  H  147,  148,  1&,  170.*] 

5.  Spscmo    Pbbfobhance    (i    101*)  — Con- 

TEAOIB   BNFOBOEABUB-CIONOinONS   PBECED- 
■NT. 

Where  a  yendor  waives  tender  of  perform- 
ance by  his  repudiation  of  the  contract,  the 


purchaser,  ready»  able,  and  willing  to  comply 
with  the  contract,  may  compel  specific  per- 
formance, and  the  vendor  may  not  then  put  the 
purchaser  in  default  b^r  tendering  a  deed  and 
demanding  the  price  which  the  purchaser  is  un- 
able to  produce  at  the  time  of  demand. 

[M.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  290,  295;   Dec.  Dig.  | 

6.  Spboifio    Pbbfobicanob    (i   180*)  — Con- 

TBAOTS   FOB    SaLB   OF   RBAI<  ISSTAT^^JUDQ- 
XENT. 

The  court  decreeing  specific  performance 
of  a  contract  to  convey  real  estate  after  the 
vendor  has  repudiated  the  contract  and  waived 
tender  of  performance,  should  require  the  pur- 
chaser to  pav  the  price  doe  Into  court  withm  a 
reasonable  tune  to  be  fixed,  and,  on  his  failure 
to  do  so,  his  right  to  specific  performance  will 
be  denied;  but  where  he  penorms  on  or  be- 
fore the  last  day  named,  the  vendor  must  exe- 
cute a  valid  deed  of  the  premises. 

[EM.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  If  424»  425 ;    Dec.  Dig.  | 

Appeal  from  Superior  Court,  Tyrrell  Coun- 
ty;  O.  H.  Allen,  Judge. 

Action  by  W.  B.  Bateman  against  B.  B. 
Hopkins.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Modified  and  affirmed. 

This  action  was  brought  to  compel  the 
spedflc  performance  of  a  contract  to  con- 
vey land,  by  the  vendee  against  the  vendor. 
The  memorandum  is  as  follows:  "Received 
of  W.  BX  Bateman  five  dollars  to  confirm  the 
bargain  on  the  purchase  of  the  farm  on 
which  I  now  live.  This  January  8,  1910. 
[Signed]    E.  B.  Hoi^ins/' 

The  defendant  alleged  that  the  memo- 
randum was  as  follows:  "Received  of  W. 
B.  Bateman  $5.00  to  confirm  the  bargain  on 
the  purchase  of  the  farm  on  which  I  now 
live,  and  if  I  fail  to  make  the  said  W.  B. 
Bateman  a  deed,  tlien  X  will  pay  his  $5.00 
back  and  $5.00  more,  making  in  all  $10.00." 

The  Jury  returned  the  following  verdict: 
"(1)  Did  the  defendant  execute  the  contract 
set  out  in  the  complaint?  Answer:  Yes. 
(2)  Did  the  plaintiff,  Bateman,  tender  the 
defendant  Hopkins,  the  $1,000  part  purchase 
money  of  the  lands  described  in  the  com- 
plaint? Answer:  No.  (3)  If  not  was  it 
waived  by  defendant,  Hopkins?  Answer: 
Yes.  (4)  Was  the  plaintiff,  Bateman,  ready, 
willing,  and  able  to  pay  off  the  indebtedness 
of  said  Hopkins  to  J.  C  Meddns,  Sr.,  and 
to  pay  the  defendant  Hopkins,  in  addition, 
the  $1,000  balance  of  the  purchase  money? 
Answer:  Yes.  (6)  What  is  the  yearly  rental 
value  of  the  same?  Answer:  $160."  The 
court,  after  refusing  a  new  trial,  rendered 
Judgment  upon  the  verdict  for  the  plaintiff, 
and  defendant  appealed* 

M.  Majette  and  B.  F.  Aydlett  tor  appel- 
lant. W.  M.  Bond,  I.  M.  Me^dns,  and  M. 
H.  Tillltt  for  appellee. 

WAIiKBR,  J.  It  will  be  seen  that,  upon 
the  issue  as  to  the  contents  of  the  memo- 
randum, the  Jury  decided  in  favor  of  the 
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plaintiff,  and  we  mnst  therefore  consider 
the  case  with  reference  to  the  contract  as 
It  Is  alleged  in  the  complaint 

[1]  We  do  not  entertain  any  doubt. as  to 
the  sufficiency  of  the  memoranduni  under 
the  statute  of  frauds,  as  It  has  been  con- 
strued in  our  decisions.  "Every  deed  of 
conveyance  (or  contract)  must  set  forth  a 
subject-matter,  either  certain  In  Itself,  or 
capable  of  being  reduced  to  a  certainty,  by 
a  recurrence  to  something  extrinsic  to  which 
It  refers."  Gaston,  J.,  In  Massey  v.  Belisle, 
24  N.  C.  170.  In  Carson  v.  Ray,  52  N.  O. 
609,  78  Am.  Dec.  267,  the  deed  described 
the  land  as,  "My  house  and  lot  In  the  town 
of  Jefferson,  Ashe  county,  N.  G.*';  and  the 
court,  with  reference  to  this  description, 
said:  *'A  house  and  lot,  or  one  house  and 
lot  In  a  particular  town,  would  not  do,  be- 
cause too  indefinite  on  the  face  of  the  in- 
strument Itself.  See  Plummer  v.  Owens,  45 
N.  C.  254 ;  Murdock  v.  Anderson,  57  N.  C. 
77.  But  *my  house  and  lot'  Imports  a  par- 
ticular house  and  lot,  rendered  certain  by 
the  description  that  it  Is  one  which  belongs 
to  me,  and  upon  the  face  of  the  Instrument 
Is  quite  as  definite  as  If  it  had  been  de- 
scribed as  the  house  and  lot  in  which  I 
now  live,  which  is  undoubtedly  good."  See 
Blow  V,  Vaughan,  105  N.  C.  199,  10  S.  B. 
891;  Farmer  v.  Batts,  83  N.  C.  387.  To 
the  same  effect  Is  the  language  of  the  court 
in  Manufacturing  Co.  v.  Hendricks,  106  N. 
O.  485,  11  S.  B.  568:  ''No  decree,  how- 
ever, for  specific  performance  can  be  grant- 
ed the  defendant  unless  'his  land  where  he 
now  lives'  (the  descriptive  words  of  the 
receipt)  is  fully  Identified  by  competent  tes- 
timony. These  words  are  clearly  suscepti- 
ble of  being  applied  to  a  particular  well- 
defined  tract  of  land — id  certum  est,  quod 
certum  redd!  potest — and,  if  the  defendant 
can  supply  the  requisite  proof,  he  will  be 
entitled  to  relief." 

[2]  It  is  further  objected  that  the  con- 
sideration Is  not  expressed  in  the  memo- 
randum; but  it  is  well  settled  that  this  is 
not  required,  and  it  may  be  shown  by  oral 
evidence.  Miller  v.  Irvine,  18  N.  O.  103; 
Thomburg  v.  Masten,  88  N.  C.  293;  Manu- 
facturing Ck>.  V.  Hendricks,  supra;  Hall  v. 
Mlsenhelmer,  137  N.  O.  183,  49  S.  B.  104, 
107  Am.  St  Rep.  474.  In  Gordon  v.  Collett, 
102  N.  C.  532,  9  S.  E.  486,  a  simple  receipt 
of  a  sum  of  money,  In  part  payment  of  a 
certain  tract  of  land  described  in  the  pa- 
per, was  held  to  be  sufllcient.  There  was 
evidence  in  the  case  identifying  the  land 
and  fixing  the  amount  of  the  consideration. 
This  action  is  by  the  vendee  against  the 
vendor.  It  was  not  necessary,  therefore,  for 
the  memorandum  to  set  forth  the  obligation 
of  the  vendee  to  pay  the  price.  There  is 
a  difference,  as  we  have  often  said,  between 
the  consideration  neoessary  to  support  a 
contract,  which  was  required  at  common 
law  before  the  statute  of  frauds  was  adopts 
ed  and  is  still  required,  and  the  promise  of 


the  vendee  to  pay  the  purchase  money,  which 
must  be  stated  In  the  writing  in  order  to 
bind  him,  If  he  is  sued  and  is,  therefore, 
the  party  to  be  charged.  Hall  v.  Mlsen- 
helmer, supra;  Brown  v.  Hobbs,  154  N.  C. 
544,  70  S.  E.  906.  "Under  the  statute  of 
frauds,  a  contract,  in  writiog,  to  sell  land, 
signed  by  the  vendor,  is  good  against  him, 
although  the  correlative  obligation  of  the 
buyer  to  pay  the  price  is  not  in  writing  and 
cannot  be  enforced  against  him.*'  Mi^ell 
V.  Burnett,  49  N.  O.  249,  69  Am.  Dec.  744. 
See,-  also.  Improvement  Co.  v.  Guthrie,  116 
N.  C.  382,  21  S.  B.  952.  As  the  vendee  is 
suing  in  this  case,  he  agrees  to  perform  the 
contract,  and  therefore  waives  the  benefit 
of  the  statute,  or  rather  is  not  seeking  to 
rely  upon  it 

[3]  The  overshadowing  question  in  this 
case  is  whether  the  plaintiff  has  made  a 
proper  tender  or  been  relieved  therefrom  by 
the  conduct  of  the  defendant,  and,  if  so  re- 
lieved, whether  he  has  been  ready,  willing, 
and  able  to  perform  his  part  of  the  con- 
tract. As  to  the  first  question,  the  Jury 
have  found,  upon  sufficient  evidence,  as  we 
think,  that  the  defendant  waived  a  tender 
of  the  purchase  price  by  the  plaintiff,  not 
only  by  his  conduct,  but  by' denying  the  con- 
tract and  refusing  to  comply  with  its  terms. 
The  denial  and  refusal  continued  to  the  very 
time  of  the  trial.  The  court  did  not  order 
a  sale  of  the  land,  but  required  the  de- 
fendant to  execute  a  deed  for  the  same  and 
deposit  it  with  the  clerk  of  the  court,  and 
the  latter  to  deliver  It  to  the  plaintiff  upon 
his  paying  into  court  the  money  due  under 
the  contract,  and  otherwise  complying  fully 
with  its  terms  and  conditions  on  his  part. 
Where  the  vendor  has  repudlcited  the  agree- 
ment, thus  making  it  appear  that,  if  the 
tender  were  made,  its  acceptance  would  be 
refused,  tender  or  offer  of  payment  by  the 
vendee  before  suit  is  unnecessary.  Bquity 
does  not  require  a  useless  formality.  36  Oyc. 
705.  In  general  the  rules  of  equity  concern- 
ing the  necessity  of  an  actual  tender  are  not 
so  stringent  as  those  of  the  law. 

[4]  The  following  are  special  rules  upon 
the  subject,  which  seem  to  be  settled:  "(1) 
An  actual  tender  by  the  plaintiff  is  unneces- 
sary when,  from  the  acts  of  the  defendant  or 
from  the  situation  of  the  property,  it  would 
be  wholly  nugatory.  Thus,  if  defendant  has 
openly  refused  to  perform,  the  plaintiff  need 
not  make  a  tender  or  demand;  it  is  enough 
that  he  is  ready  and  willing  and  offers  to 
perform  in  his  pleading.  Hunter  v.  Daniel, 
4  Hare,  420,  433;  Mattocks  v.  Toung,  66 
Me,  459,  467;  Crary  v.  Smith,  2  N.  Y.  60, 
65;  Kerr  v.  Pnrdy,  50  Barb.  [N.  Y.l  24; 
MaxweU  v.  Plttenger,  3  N.  J.  Bq.  156;  White 
V.  Dobson,  58  Va.  262;  Brock  v.  Hidy,  13 
Ohio  St  306,  310;  Brown  v.  Baton,  21  Minn. 
409,  411;  GUI  V.  Newell,  13  Minn.  462,  472 
[GU.  430];  Deichmann  v.  Deichmann,  49 
Mo.  107;  Gray  v.  Dougherty,  25  CaL  266, 
280,   281.     (2)  Where   the   stipulations   are 


N.O) 


BATEMAN  y.  HOPKINS 


135 


mutnal  and  dependent — that  ifl»  wuere  tlie 
deed  is  to  be  delivered  upon  the  payment  of 
the  price — an  actual  tender  and  demand  by 
one  i>arty  Is  necessary  to  put  the  other  in 
default,  and  to  cut  off  his  right  to  treat  the 
contract  as  stUl  subsisting.  Hubbell  v.  Von 
Schoenlng,  49  N.  T.  326,  331;  Lealrd  ▼. 
Smith,  44  N.  T.  618;  Van  Dampen  v.  Knight, 
63  Barb.  [N.  Y.]  205;  Irvln  v.  Bleakley,  67 
Pa.  24,  28;  Crabtree  v.  Levlngs,  53  111.  526." 
Where  time  Is  essential  or  of  the  essence  of 
the  contract,  the  tender  and  demand  must  be 
made  on  the  day  named,  and  a  fortiori  where 
it  is  stipulated  that  if  tender  and  demand 
are  not  made  by  one  of  the  parties  at  the 
time  specified,  the  other  party  may  treat 
the  contract  as  at  an  end.  When  time  is 
not  essential,  another  rule  has  been  adopt- 
ed in  a  group  of  decisions,  which  is  said  to 
be  more  in  accordance  with  principles  of 
equity,  Tlz.,  that  in  such  contracts  an  ac- 
tual tender  or  demand  by  the  plaintifit  prior 
to  the  suit  is  not  essential.  It  is  enough 
that  he  was  ready  and  willing,  and  ofiTered, 
at  the  time  specified,  and  even  that  he  is 
ready  and  willing  at  the  time  of  bringing 
the  suit,  unless  his  rights  have  been  lost 
by  laches,  and  that  he  offers  to  perform  in 
his  pleading.  The  plaintiff's  performance 
will  be  provided  for  In  the  decree,  and  his 
previous  neglect  will  only  affect  his  right 
to  costs.  The  foregoing  principles  are  con- 
sidered in  4  Pomeroy*8  Eq.  Jur.  (3d  Ed.)  § 
1407,  and  note,  at  page  2776,  where  a  full 
citation  of  the  authorities  will  be  found. 
See,  also,  Pomeroy  on  Contracts,  §§  860-^64. 
The  general  rule  is  thus  stated  by  Pomeroy, 
in  section  1407:  '*The  doctrine  is  fundamen- 
tal that  either  of  the  parties  seeking  a  spe- 
cific i)erformance  against  the  other  must 
show,  as  a  condition  precedent  to  his  obtain- 
ing the  remedy,  that  he  has  done  or  offered 
to  do,  or  is  then  ready  and  v^llllng  to  do, 
all  the  essential  and  material  acts  required 
of  him  by  the  agreement  at  the  time  of  com- 
mencing the  suit,  and  also  that  he  is  ready 
and  willing  to  do  all  such  acts  as  shall  be 
required  of  him  in  the  specific  execution  of 
the  contract  according  to  its  terms.** 

[51  But  in  this  case  the  tender  of  the  mon- 
ey was  waived  by  the  defendant,  and  the 
jury  have  found  that  the  plaintiff  was  ready, 
able,  and  willing  to  comply  with  his  part  of 
tbe  contract.  If  he  was  not,  In  the  sense 
that  he  did  not  have  the  money  under  his 
control  and  within  his  reach,  so  that  he 
could  put  his  hands  on  it  and  pay  it  over  to 
tbe  defendant  at  any  moment,  the  defendant 
has  not  put  him  in  default  by  tendering  a 
deed  for  the  land,  thus  "cutting  off  plain- 
tiff's right  to  treat  the  contract  as  still  ex- 
isting,*' as  said  above.  How  can  the  defend- 
ant be  hurt,  in  that  respect,  by  the  Judgment 
of  the  court?  The  payment  of  the  money 
is  assured,  for  the  plaintiff  must  pay  it  Into 
conrt  before  he  is  entitled  to  receive  the 
deed.  This  subject  was  fully  discussed  in 
Harris  v.  Greenleaf,  U7  Ky.  817,  79  S.  W. 


267,  25  Ky.  Law  Rep.  1040,  and  also  report- 
ed, with  an  elaborate  and  useful  note,  in  4 
Am.  &  Eng.  Ann.  Cas.  at  page  849.  The 
court  there  held  that  It  was  not  necessary  to 
allege  a  tender  or  to  bring  the  money  Into 
court  upon  filing  the  bill,  and  said;  "In 
Hunter  v.  Daniel,  4  Hare,  420,  a  case  very 
much  like  this  one  in  lacking  a  tender  by 
the  plaintiff  before  suit  brought  for  specific 
performance,  the  argument  was  submitted 
that  payment  was  a  condition  precedent  to 
the  right  of  the  plaintiff  to  call  for  the  execu- 
tion of  the  agreement,  and  it  was  argued  that 
the  bill  could  not  properly  be  filed  before 
the  plaintiff  had,  out  of  court,  fully  perform- 
ed his  agreement.  The  court  responded: 
The  general  rule  in  equity  certainly  Is  not 
of  that  strict  character.  A  party  filing  a  suit 
submits  to  do  everything  that  is  required  of 
him,  and  the  practice  of  the  court  is  not  to 
require  the  party  to  make  a  formal  tender, 
where,  as  In  this  case,  from  the  facts  stated 
In  the  bill,  or  from  the  evidence,  it  appears 
that  the  tender  would  have  been  a  mere 
form  and  that  the  party  to  whom  it  was 
made  would  have  refused  to  accept  the  mon- 
ey.* *'  The  same  ruling  was  made  in  Web- 
ster V.  French,  11  111,  254,  where  the  court 
said:  "The  result  of  my  examination  of  this 
subject  clearly  shows  that  the  court  of  chan- 
cery is  not  bound  down  by  any  fixed  rule 
on  this  subject,  by  which  It  will  allow  the 
substantial  ends  of  Justice  to  be  perverted 
or  defeated  by  the  omission  of  an  unimpor- 
tant or  useless  act,  which  nothing  but  the 
merest  technicality  could  require.  The  mon- 
ey may,  at  any  time,  be  ordered  to  be  brought 
into  court,  whenever  the  rights  of  the  op- 
posite party  may  require  it;  but  while  he 
is  insisting  that  the  money  is  not  his,  and 
that  he  is  not  bound  to  accept  it,  it  would 
seem  to  be  a  matter  of  no  great  consequence 
to  him  whether  it  is  in  the  custody  of  the 
court  or  not  The  court  possesses  a  liberal 
and  enlarged  discretion  on  this  subject,  by 
the  proper  exercise  of  which  the  rights  of 
all  parties  may  be  protected.  ♦  ♦  ♦  It  is 
time  enough  for  the  party  to  bring  the  pur- 
chase money  Into  court,  when  he  is  called 
upon  to  do  so.*'  Lord  Chancellor  Hardwick 
said,  in  Vernon  v.  Stephens,  2  P.  Wms.  66: 
"If  the  defendant  has  his  money  and  Interest 
and  costs,  he  will  have  no  reason  to  complain 
of  having  suffered;  on  the  contrary,  it  would 
be  a  very  great  hardship  on  the  plaintiff  to 
I  lose  all  the  money  he  has  paid.  Lapse  of 
;  time  in  payment  may  be  recompensed  with 
interest  and  costs.  And  as  to  these  agree- 
ments they  were  all  intended  only  as  a  se- 
curity for  payment  of  the  money,  which  end 
is  answered  by  the  payment  of  principal,  in- 
;  terest  and  costs.'* 

The  weight  of  authority  is  that  it  is  un- 
necessary for  the  purchaser  to  pay  the  mon- 
ey into  court  at  the  time  he  commences  his 
suit  It  Is  sufficient  for  him  to  plead  a  ten- 
der of  the  purchase  money  and  to  offer  by 
his  bUl  to  bring  in  his  money,  whenever  the 
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same  Is  liquidated  and  he  has  a  decree  for 
performance.  Johnson  t.  Sukeley,  2  Mc- 
Lean, 562,  Fed.  Gas.  No.  7,414;  Mason  T. 
Atkins,  73  Ark.  491,  84  S.  W.  630;  Kerr  T. 
Hammond,  97  Ga.  567,  25  S.  B.  337;  Web- 
ster V.  French,  11  111.  254;  Hunter  v.  Bales, 
24  Ind.  299.  See,  also.  Lamprey  v.  6t  Paul, 
etc.,  R.  Co.,  86  Minn.  509,  91  N.  W.  29 ;  Bird- 
sail  V.  Waldron,  2  Bdw.  Ch.  (N.  Y.)  315.  The 
purchaser,  if  be  offers  in  his  bill  to  perform, 
may  maintain  a  suit  for  specific  perform- 
ance, though  he  made  no  tender  of  the  pur- 
chase money  before  the  suit,  where  he  shows 
that  the  vendor  would  have  refused  the  ten- 
der if  it  had  been  made.  Stewart  t.  Gross, 
66  Ala.  22;  Jenkins  t.  Harrison,  66  Ala.  345 ; 
Boot  T.  Johnson,  99  Ala.  90,  10  South.  293; 
Dargin  t.  Granson,  12  Golo.  App.  368,  55  Pac. 
619;  Bbert  t.  Arends,  190  111.  221,  60  N.  B. 
211;  Tyler  t.  Onzts,  93  Ky.  331,  20  S.  W. 
256,  14  Ky.  Law  Bep.  321;  Deichmann  t. 
Deichmann,  49  Mo.  107;  Christiansen  y.  Aid- 
rich,  80  Mont  446,  76  Pac.  1007 ;  Connely  v. 
Haggarty,  65  N.  J.  Bq.  596,  56  Atl.  371;  Sel- 
leck  y.  Tallman,  87  N.  T.  106.  In  Cheney 
y.  Libby,  134  U.  S.  68»  10  Sup.  Gt  498,  83  L. 
Bd.  818,  it  was  held  that  the  discretion  which 
the  court  has  to  decree  specific  performance 
may  be  controlled  by  the  conduct  of  the  par- 
ty who  refuses  to  perform  the  contract  be- 
cause of  the  failure  of  the  other  party  to 
strictly  comply  with  its  conditions.  If  the 
vendor  notifies  the  purchaser  that  he  re- 
gards the  contract  as  forfeited,  and  that  he 
will  not  receiye  any  money  from  him,  the 
latter  is  not  required,  as  a  condition  of  his 
right  to  specific  performance,  to  make  tender 
of  the  purchase  price.  It  is  sufficient  if  he 
offer  in  his  bill  to  bring  the  money  into 
court  In  a  case  inyolving  the  question  of 
tender  of  performance  by  the  party  seek- 
ing relief  in  equity,  and  analogous  to  this, 
the  court  said:  "This,  being  a  proceeding 
in  equity,  will  be  governed  by  rules  and  prin- 
ciples prevalent  in  those  courts  where  relief 
of  that  character  is  prayed.  Among  those 
rules,  having  application  here,  is  one  to 
be  presently  mentioned.  The  true  meaning 
of  the  rule  whose  frequency  of  Invocation 
would  seemingly  argue  a  better  knowledge  of 
its  import  that  'he  who  seeks  equity,  must 
do  equity,'  is  simply  this:  That  where  a 
complainant  comes  before  a  court  of  con- 
science invoking  its  aid,  such  aid  will  not  be 
granted  except  upon  equitable  terms.  These 
terms  will  be  imposed  'as  the  price  of  the 
decree  it  gives  him.'  The  rule  'decides  noth- 
ing in  itself,^  for  you  must  first  inquire  what 
are  the  equities  which  the  plaintiff  must  do 
in  order  to  entitle  him  to  the  relief  he 
seeks.  •  ♦  •  The  above  are  only  a  few 
out  a  large  number  of  examples  which  might 
be  dted  in  Ulustration  of  the  rule  referred  to, 
which  finds  its  application,  not  in  questions 
of  pleading,  nor  by  what  the  plaintiff  offers 
to  do  therein,  but  in  the  form  and  frame  of 
the  orders  and  decrees,  both  Interlocutory 


and  final,  whereby  equitable  terms  are  im- 
posed as  a  condition  precedent  to  equitable 
relief  granted."  Whelan  v.  Beilly,  61  Mo. 
565.  See,  also,  Campbell  v.  Lombardo,  153 
Ala.  489,  44  South.  862. 

[6]  The  general  and  clear  result  of  the 
best-considered  authorities  is  that  the  ven- 
dor, especially  when  he  has  been  and  is  in 
default  himself,  or  when  he  has  denied  or 
repudiated  the  contract  cannot  insist  upon 
the  faUure  to  tender  the  money  or  to  bring 
it  into  court  for  the  purpose  of  performance, 
but  will  be  left  to  such  protection  as  the 
court  can  afford  in  the  decree,  which  will 
be  shaped  so  as  to  carry  out  the  purposes 
of  the  contract  fairly  and  equitably,  without 
any  great  regard  for  technicalities;  the  object 
being  to  do  Justice  to  both  parties  without 
unnecessarily  sacrificing  the  rights  of  either. 
This  is  the  wisest  and  safest  doctrine.  In 
this  case,  the  defendant  will  be  fully  pro- 
tected in  the  enjoyment  of  every  right  he 
should  have  by  requiring  the  payment  of 
the  money  into  court  for  his  benefit  before 
he  is  called  upon  to  part  with  his  deed. 
This  is  all  he  has  a  right  to  expect  under 
the  circumstances.  The  decree  in  this  case 
conforms  to  established  precedents,  except 
perhaps,  in  one  respect  and  that  objection 
to  it  can  be  cured  by  amendment  It  should 
have  set  a  time,  say  60  days  after  the  ad- 
journment of  the  court  for  the  payment  of 
the  money  into  court  by  the  plaintiff,  and 
then  directed,  if  it  was  not  paid  by  the  ex- 
piration of  that  time,  the  suit  should  be  dis- 
missed with  costs,  which,  of  course,  would 
deny  to  the  plaintiff  any  right  to  an  en- 
forcement of  the  contract  by  reason  of  his 
own  default  after  notice  and  reasonable 
time  to  pay  or  perform  his  part  of  the  agree- 
ment The  plaintiff  must  not  have  any  or- 
der for  the  sale  of  the  land»  but  in  such  a 
case  as  this,  should  be  made  to  perform 
strictly  according  to  the  terms  of  the  con- 
tract If  he  asks  equity,  he  must  do  equity. 
The  court  in  Webster  v.  French,  supra,  re- 
ferring to  this  matter,  said:  "In  Bourke  ▼• 
Bocquet  1  Desaufl.  tS.  C]  142,  which  was  a 
bill  for  a  specific  performance,  it  does  not 
appear  that  either  a  tender  or  a  deposit  in 
court  of  the  purchase  money  was  made,  and 
yet  it  was  decreed  that  it  be  referred  to  the 
master,  to  state  and  report  what  is  the  bal- 
ance due  on  the  contract  in  the  bill  mention- 
ed, and  that  on  the  payment  thereof,  with 
interest  and  of  the  costs  of  the  suit  within 
one  month  from  this  day,  the  defendant  ex- 
ecute title  to  the  complainant  in  the  bilL 
From  the  brevity  with  which  this  case  la 
reported,  we  cannot  learn  Its  particular  cir- 
cumstances; but  the  decision  itself  shows 
that  the  suit  might  be  maintained  without 
a  deposit  of  the  purchase  money.  The  suit 
of  Louthler  v.  Anderson,  1  Bro.  Gh.  B.  347* 
was  of  the  same  character,  and,  upon  a  re- 
hearing before  the  chancellor,  'his  lordship 
varied  the  decree,  in  the  manner  prayed,  by 
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ordering  it  to  be  referred  to  the  nuuiter  to 
appoint  a  short  day  for  the  payment  of  the 
money,  and  to  compute  subsequent  interest 
till  that  time,  and  if,  upon  a  tender  of  a 
sufficient  conveyance,  the  principal  money 
and  interest  should  not  then  be  paid,  the 
piaintUTs  bill  to  be  dismissed  (as  against  de- 
fendant), with  costs.'  Here  is  the  same  case, 
of  time  given  to  the  complainant,  even  be- 
yond the  hearing,  for  the  payment  of  the 
purchaae  money."  And  in  Whelan  t.  Beilly, 
supra*  the  court  thus  refers  to  the  subject: 
*'Tbe  objection  was  made,  in  Quin  v.  Brit- 
tain,  1  Hoff.  C2h.  [N.  1^.]  368,  that  in  the 
bill  (which  was  substantially  a  bill  to  re- 
deem) there  was  no  offer  to  pay  the  amount 
due.  But  it  was  held  that  this  was  not  es- 
sential, and  the  reasons  given  were  that  on 
such  a  bill  no  decree  would  go  for  the  pay- 
ment of  the  amoimt  personally;  that,  if 
the  amount  found  due  were  not.  paid,  there 
would  be  a  decree  for  dismission  of  the  bill, 
which  would  operate  as  a  foreclosure.  Bish- 
op of  Winchester  t.  Paine,  11  Vesey,  194." 

The  other  eizc^tions  of  the  defendant  have 
received  oar  careful  scrutiny  and  found  to 
be  without  merit,  in  view  of  our  decision 
upon  the  principal  matters.  We  must  not 
be  construed  as  implying  that  there  was  er- 
ror In  any  of  the  rulings  to  which  exceptions 
were  taken;  but,  if  there  was,  it  does  not 
call  for  a  reversal  of  the  Judgment 

The  court  below  will  modif^y  its  decree 
Bubetantially  as  follows:  Require  the  plain- 
tiif  to  pay  the  money  due  into  court  and  oth- 
erwise to  comply  with  his  part  of  the  con- 
tract, within  a  reasonable  time,  to  be  fixed 
by  the  court,  and,  upon  his  failure  to  do  so, 
his  right  to  specific  performance  to  be  denied 
and  the  action  dismissed;  but  if  he  does 
perform,  on  or  before  the  last  day  named, 
that  the  defendant  execute  a  good  and  suffi- 
cient deed  for  the  premises,  properly  ac- 
knowledged or  proven,  and  deposit  it  with 
the  derk  of  the  court,  at  a  time  to  be  named, 
to  be  delivered  to  the  plaintiff,  and,  when 
this  is  done,  the  money  so  deposited  in 
court  shall  be  paid  to  the  defendant  As  the 
defendant  is  in  default,  the  court  properly 
taxed  him  with  the  costs. 

No  error. 
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(Supreme  Court  of  North  Carolina.    Dec  20, 

1011.) 

1.  Appxal  Ann  Bbbob  (i  SIS^)*— Bkgobd-* 

STBNOeBAPBBB'S  NOTXS. 

In  preparing  the  record  on  appeal,  the 
stenoarapher's  notes  of  the  evidence  should  be 
itated  to  condensed  narrative  form  where  pos- 
sible, as  reqaired  by  Supreme  Court  Rule  No. 
22  (66  S.  m.  vii). 

[Bd.  Note.-— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  2822-2325;  Dec  Dig.  | 
515.*] 


2.  MasTISB   and   SXSVAIVT    (I   882*)  —  LZABIL- 

niEs  ■  FOB  Injxjbies   to   third   Pebsons— 
Acts  of  Sbbv ant—Question  it>B  Jxtbt.    . 
Whether  wrongful  acts  of  servants  to  a 
third  person  were   done  within   the  scope  of 
their  employment  so  as  to  hold  the  master  li- 
able therefor  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1275;   Dec  Dig.  |  882.*] 

8.  BIasteb  and  Sbbvant  (I  802*) —Liabh.- 
rmcs  fob   Injxjbies   to   Thibd   Pbbson»— 
Acts  of  Sbbvant— Qttbstion  fob  Jxtbt. 
A  master  is  not  responsible  for  the  tort  of 
his  servant  when  done  without  his  authority 
and  not  for  the  purpose  of  executing  his  or- 
ders or  doing  his  work,  bnt  wholly  for  the 
servant's  own  purposes  and  in  pursuit  of  his 
private  and  personal  ends. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1217;  Dec  Dig.  §  302.*) 

Appeal  from  Superior  Court,  Buncombe 
Ck)unty;  Lane,  Judge. 

Action  by  Charles  Buckner  against  the 
South  &  Western  Railroad  Company  and 
others.  From  a  Judgment  of  nonsuit,  plain- 
tiff appeals.  Reversed,  and  new  trial  granted. 

Tucker  &  Lee  and  W.  T.  Morgan,  for  ap- 
pellant Locke  Craig,  A.  Hall  Johnston,  and 
J.  Norment  Powell,  for  appellees. 

BROWN,  J.  [1]  This  appeal  is  In  forma 
pauperis  and  comprises  184  typewritten  pages, 
of  which  110  pages  comprise  the  evidence 
in  chief,  cross-examinations,  and  re-examina- 
tions as  taken  down  by  the  stenographer  in 
the  form  of  question  and  answer.  The  de- 
fendant offered  no  evidence,  and  the  wit- 
nesses for  plaintiff  were  few  ih  number.  At 
the  end  of  the  stenographer's  notes  is  this 
entry:  *'It  is  agreed  that  the  record  proper 
and  stenographer's  notes  shall  constitute  case 
on  appeal."  There  Is  no  other  attempt  to 
make  out  a  case  on  appeal  as  required  by 
law.  This  Is  in  direct  violation  of  the  rule 
of  this  court.  No.  22  (66  S.  B.  vll),  and  of 
its  express  decision  In  Cressler  ▼.  City  of 
Ashevllle,  138  N.  C.  483,  51  S.  B.  68.  That 
such  of  the  evidence  as  Is  necessary  to  pre- 
sent the  assignments  of  error  could  easily 
have  been  stated  in  condensed  narrative  form 
is  manifested  by  the  fact  that  the  Counsel 
for  plaintiff  and  defendants  have  set  out  In 
their  respective  briefs  very  clear  and  brief 
statements  of  the  evidence,  which  substan- 
tially agree.  Under  the  circumstances  of  this 
case,  we  wUl  make  an  exception  and  not  dis- 
miss the  appeal;  but  we  will  be  compelled 
to  do  so  in  the  future  unless  our  rule  is  ob- 
served. 

[21  We  have  been  saved  the  great  labor  of 
a  close  perusal  of  this  bulky  transcript  by 
adopting  practically  the  facts  as  stated  in 
defendants  brief,  as  follows:  ''In  February, 
1906,  the  defendants,  Carolina  Company  and 
South  &  Western  Railway  Company  (no  ques- 
tion being  made  in  this  case  as  to  their  re- 
lation to  each  other  or  to  the  work),  were 
engaged  in  grading  and  constructing  a  line 
of  railway  through  McDowell  county,  em- 
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ploying  several  thousand  men  at  different 
camps.  During  that  month  plaintiff,  then 
at  Spartanburg,  S.  C,  was  employed  by  one 
Redricks  to  work  on  said  road.  In  com- 
pany with  others,  he  went  from  Spartan- 
burg Tla  Ashevllle,  to  Mari6n,  walked  nine 
or  ten  miles  from  Marion  to  Camp  9,  where 
he  was  told  Capt.  Harris  (who  the  evidence 
shows  was  superintendent  at  Camps  8  and  9) 
that  he  was  not  needed  at  Camp  9  and  direct- 
ed to  go  to  Camp  8.  Plaintiff  thereupon 
walked  to  Camp>  8,  three  miles  distant, 
reached  there  late  in  the  day,  had  his  name 
given  to  the  walking  boss  there,  was  em- 
ployed at  Camp  8,  made  arrangements  to 
go  to  work  there,  and  the  next  morning 
went  to  work  and  worked  half  a  day  and 
then,  in  company  with  Wheeler  and  Wyatt, 
two  of  the  men  who  had  come  with  him, 
started  home  carrying  his  baggage.  When 
about  half  way  on  the  road  to  Camp  9,  they 
were  met  by  two  men,  one  of  whom  they 
identify  as  Capt  Harris.  Harris  drew  a  pis- 
tol on  Wheeler,  and  the  other  man  drew 
a  pistol  on  plaintiff  and  Wyatt,  and  all 
were  commanded  to  throw  up  their  hands, 
which  they  did.  Harris  then  asked  where 
they  were  going  and,  upon  being  informed 
that  they  were  going  home,  told  them  to  go 
back  to  Camp  8,  which  they  refused  to  do. 
Thereupon  Harris  asked  their  reason,  and 
they  answered  that  It  had  been  misrepresent- 
ed, to  them.  Harris  then  said  that  Redricks 
was  at  Camp  9  and  they  would  go  down 
and  see  whether  he  misrepresented  things 
or  not  Harris  and  the  other  man  rode  be- 
hind them,  Harris  cursing  them  all  the  way, 
with  his  pistol  drawn,  and  upon  their  arrival 
at  Camp  9  Harris  called  to  a  man,  **Sherlff, 
here  are  some  more  hoboes,"  and  directed 
the  man  whom  he  called  Sheriff  to  put  them 
in  one  of  the  overseer's  houses  that  had  a 
sufficient  lock  on  It  The  evidence  shows 
that  the  man  addressed  as  ^'Sheriff "  was  Geo. 
Carson,  and  that  he  was  a  walking  boss  or 
camp  superintendent  of  one  of  the  defend- 
ants at  Camp  9,  with  authority  to  employ 
and  discharge  men  at  that  camp.  This  man 
thereupon  told  plaintiff  and  his  two  com- 
panions to  consider  themselves  under  arrest, 
searched  them,  took  their  money,  valuables, 
and  baggage,  and  drove  them  before  him 
with  drawn  pistol  to  a  room  where  he 
locked  them  up.  Some  time  that  night,  plain- 
tiff was  called  to  the  door  by  this  man, 
who  drew  a  sack  over  his  head  and  with 
others  not  identified,  led,  dragged,  and  kick- 
ed him  some  distance  from  the  house,  flog- 
ged him  severely,  ordered  him  to  leave,  fired 
off  pistols,  and  ran  him  away  from  the  camp. 
As  a  result  of  this  cruel  treatment,  plaintiff 
was  severely  and  permanently  injured.'' 

The  defense  is  that  the  defendants  are  not 
liable  for  the  acts  of  their  superintendent 
and  other  agents,  as  such  acts  were  beyond 
the  scope  of  their  authority.  The  facts  as 
stated  by  the  defendants'  counsel  show  a 


degree  of  severity,  abuse,  and  violation  of 
law  which  should  bring  upon  the  servants 
of  defendants  who  committed  them  the  pun- 
ishment of  the  criminal  law.  As  stated  by 
plaintifTs  brief,  they  disclose  a  degree  of 
brutality  almost  unbelievable. 

In  addition  to  the  statement  copied  from 
defendant's  brief,  the  evidence  tends  to  prove 
that  the  defendants  were  engaged  in  build- 
ing the  railroad,  and  no  question  as  to  an 
Independent  contractor  Is  raised.  One  Fred. 
Redricks  was  defendants*  labor  agent  em- 
ployed to  secure  laborers  for  defendants,  and 
in  such  capacity  he  employed  plaintiff  and 
furnished  his  transportation  to  defendants' 
camps,  and  there  some  little  provlsiona,  etc., 
were  advanced  him.  Harris  was  the  sup^ 
intendent  of  the  work  of  construction  and 
in  control  of  the  labor  camps  and  laborers 
Carson  and  Foster  were  the  walking  bosses 
at  camps  and  had  absolute  control  in  super- 
intendent's absence.  The  arrest  was  made 
by  the  superintendent  of  defendants  while 
about  his  master's  business,  and  in  the  fur- 
therance of  the  interests  of  the  master;  the 
evident  purpose  of  the  arrest  being  to  force 
the  plaintiff  to  return  to  work  and  pay  his 
transportation.  When  the  pistols  were  level- 
ed at  plaintiff,  the  purpose  of  the  arrest  was 
then  and  there  made  known  by  the  super- 
intendent: **He  told  us  that  we  would  have 
to  go  back  to  Camp  8;  that  we  were  not 
going  to  leave  there."  "Qo  back  up  there 
and  go  quick."  *'Go  on  back  up  there  aad 
pay  your  transportation."  **We  don't  oweaooy 
transportation."  "O  yes  you  do,  damn  you, 
and  you  will  go  back  and  pay  it,"  etc  Har- 
ris had  charge  of  both  Camps  8  and  %  and 
while  on  duty  and  looking  aft^  his  joaaster's 
interests,  and  not  for  any  purpcees  of  his 
own,  he  took  plaintiff  under  arrest  and  held 
him  helplessly  imprisoned  until  be  was  taken 
out  and  beaten  that  night 

It  is  contended,  and  it  may  be  inf^red 
from  the  evidence,  that  the  very  room  In 
which  plaintiff  was  confined  was  constructed 
by  defendants  for  prison  purposes  in  order 
to  enforce  obedience  to  the  commands  of  its 
superintendent  and  foreman  and  to  prevent 
escapes. 

[31  We  recognize  the  well-established  rule 
that  the  master  is  not  responsible  for  the 
tort  of  his  servant  when  done  without  his 
authority  and  not  for  the  purpose  of  execut- 
ing his  orders  or  doing  his  work,  but  wholly 
for  the  servant's  own  purposes  and  in  pur- 
suit of  his  private  and  personal  ends.  .But 
that  is  not  the  only  Inference  that  can  be 
drawn  from  the  evidence  in  this  case.  There 
is  nothing  to  show  that  Harris  and  Carson 
had  any  private  ends  of  their  own  to  pursue, 
or  that  they  had  quit  sight  of  the  company's 
work  and  were  following  tiie  suggestions  of 
their  own  malice.  On  the  contrary,  the  evi- 
dence shows  that  they  assaulted  and  im- 
prisoned plaintiff  to  force  him  to  pay  the  al- 
leged debt  to  the  company  and  to  compel 
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him  to  work  against  his  wiU  on  the  com- 
pany's road.  This  question  has  been  Yery 
elaborately  dlscnssed  in  several  recent  opin- 
ions of  this  court,  and  it  ia  useless  to 
"thresh  over  old  straw." 

The  principles  laid  down  in  Jackson  v. 
Telegraph  Co^  139  N.  0.  853,  61  S.  E.  1015, 
70  Ii.  R.  A.  738,  May  v.  Telegraph  Co.,  72 
S.  BL  1059,  at  this  term,  and  Berry  v.  Rail- 
way, 155  N.  C.  287,  71  S.  E.  322,  are  clearly 
applicable  to  the  focts  of  this  case  as  now 
appearing. 

The  subject  is  also  fully  discussed,  and 
distinctions  drawn,  in  Daniel  v.  Railroad  Ckx, 
136  N.  a  527,  48  S.  B.  816,  67  L.  R.  A.  455; 
Sawyer  v.  RaUroad  Co.,  142  N.  C.  1,  54  S.  E. 
793,  115  Am.  St  Rep.  716;  Stewart  v.  Lum- 
ber Co.,  146  N.  C.  49,  59  S.  E.  545;  Marlowe 
T.  Bland,  154  N.  C.  140,  69  S.  E.  752,  and 
DoTer  V.  Manufacturing  Co.,  72  6.  E.  1067, 
at  tbis  term;  Robots  v.  Railway  Co.,  143 
N.  a  180,  55  S.  B.  509,  8  L.  R.  A.  (N.  8.)  79& 

His  honor  should  have  submitted  the  is- 
sues to  the  Jury  under  appropriate  instruc- 
tions. 

The  Judgment  of  nonsuit  is  set  aside.  New 
triaL 
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HICKS  V.  WESTERN  UNION  TELEGRAPH 

CO. 

(Supreme  Court  of  North  Carolina.    Dec  23, 

1911.) 

1.  Masteb  and  Servant  (J  137*)— Death  of 
Sebvant— Danosbous    Instbumbntalitieb. 

Where  a  telegraph  company  was  string- 
ing wires  in  dose  proximity  to  other  wires  car- 
rying high  .voltage  for  light  and  power  pur- 
poses, it  was  the  telegraph  company's  duty  to 
assume  that  such  light  and  power  wires  were 
dangerous,  and  to  conduct  its  operations  ac- 
cordingly. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  137.*] 

2.  Masteb  and  Sebvant  ({  149*)— Death  of 

SeBVANT— DaNOEBOUS  iNSTBrVENTAUTIES— 

Electbig  Wibbs. 

Where  defendant  telegraph  company  in 
stringing  wires  over  the  highly  charged  wires 
of  a  light  and  power  company  did  not  use  a 
rope  according  to  custom  while  working  in 
dose  prozimi^  to  other  hlghlv  charged  wires, 
and  decedent,  a  lineman,  in  taking  hold  of  one 
of  the  wires  by  order  of  his  foreman,  receiv- 
ed a  shock  from  which  he  died,  the  telegraph 
company  was  guilty  of  actionable  negligence. 

[Ed.  Note,— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  291-295;  Dec  Dig.  § 
149.*] 

3.  Appsal  and  Bbbob  (|  1068* ) —Re view*- 

INSTBTJCTIONS— PBEJTJ  DICE. 

Where,  in  an  action  for  death  of  a  serv- 
ant, the  jury  found  that  the  alleged  fellow 
servant  was  not  negligent,  defendant  was  not 
prejudiced  by  the  modification  of  a  requested 
charge  as  to  the  negligence  of  a  fellow  servant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4225-4228;  Dec  Dig.  § 
1068.*] 


4.  Masteb  and  Sebvant  (|  265*)— Death  of 

Sebvant— Res  Ipsa  IvOquitub. 

Where  defendant  telegraph  company  was 
stringing  wires  over  those  of  a  light  and  power 
company,  and  decedent,  a  ground  man,  on  being 
ordered  b^  his  foreman  to  take  up  one  of  the 
wires  which  was  being  fastened  on  the  pole, 
received  an  electric  shock  from  which  he  died, 
the  happening  of  the  accident  raises  a  pre8ump> 
tion,  in  the  absence  of  explanation,  of  want 
of  ordinary  care  on  defendant's  part  under 
the  rule  that  where  a  thing  causing  injury  is 
shown  to  be  under  defendant's  management 
and  the  accident  is  snch  that  in  the  ordinary 
course  of  things  does  not  happen,  if  proper 
care  is  used.  It  affords  reasonable ,  evidence,, 
in  the  absence  of  explanation,  that'  the  acci- 
dent arose  from  want  of  care. 

[Ed.  Note.~For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  881^  Dec  Dig.  {  265.*} 

Appeal  from  Superior  Court,  McDowell 
County;  Long,  Judge. 

Action  by  Thomas  M.  Hicks,  as  adminis- 
trator, etc.,  against  the  Western  Union  Tele- 
graph Company.  Judgment  for  plaintUT, 
and  defendant  appeals.    Afltoned. 

This  action  was  brought  to  recover  dam- 
ages for  the  death  of  plaintiff's  intestate, 
which  is  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  The  intestate 
was  employed  by  the  defendant  telegraph 
company,  as  a  groundman,  or  assistant  line- 
man, and  on  the  day  he  was  killed  was  at 
work  for  the  defendant  in  a  squad  of  men, 
who  were  engaged  in  stringing  wires  in  the 
town  of  Marion,  along  the  right  of  way  of 
the  Southern  Railway  Company;  the  de- 
fendant being  represented  there,  at  the  time, 
by  W.  K.  McClaren,  its  general  superintend- 
ent, and  R.  R.  Robinson,  foreman  of  the 
construction  gang,  of  which  plaintlfTs  in- 
testate was  a  member.  The  said  railway 
passes  under  a  bridge  which  is  a  part  of  the 
main  street  of  said  town.  The  street  runs 
north  and  south  and  the  railway  east  and 
west  The  Marlon  Light  &  Power  Company, 
which  was  engaged  in  furnishing  power  and 
light  for  the  citizens  of  the  town,  had  strung 
its  wires  on  poles  over  the  wires  of  the 
telegraph  company,  alon^  the  street  and 
across  the  bridge  and  at  right  angles  to  the 
wires  of  the  said  company.  The  wires  of 
the  power  company  carried  about  2,300  volte 
of  electricity,  and  they  were  in  plain  view 
of  everybody  in  the  vicinity.  On  the  day 
fai  question,  McClaren  and  Robinson,  wfth 
certain  employes  of  the  company,  were  en- 
gaged in  strln^ng  wires  above  those  of  the 
power  company;  Robinson  being  in  diarge 
of  a  portion  of  the  squad.  He  was  stationed 
on  the  bridge,  where  he  gave  directions  to 
the  men  under  him  as  to  how  to  place  the 
wires,  which  were  in  immediate  proximity 
to-  the  power  company  wires.  McClaren  was 
below,  to  the  east  of  the  bridge,  under  the 
cut,  and  not  in  sight  of  Robinson.  McClaren 
had  a  part  of  the  squad  with  him  and  under 
his  direction,  among  whom  was  plalntiiTs  in- 
testate.    McClaroi  ordered  the  intestate  to 
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take  bdld  of  one  of  the  wires  with  his  naked 
hand,  which  intestate  did  in  obedience  to 
the  order.  He  had  hold  of  the  wire  but  a 
very  short  time,  when  it  was  allowed  to  sag 
and  drop  upon  the  wires  of  the  power  com- 
pany, and  thereby  the  current  in  those  wires 
was  transferred  to  the  wire  held  by  the 
plaintilTs  intestate,  and  he  was  killed  by  the 
deadly  fluid.  There  was  no  request  made  to 
the  power  company  to  cut  off  this  current 
while  the  work  of  changing  the  wires  was 
going  on,  nor  any  guard  wires  put  up  for  the 
purpose  .of  preventing  an  accident,  or  any 
other  protection  taken  to  prevent  the  wire 
which  was  being  changed  from  falling  on 
the  heavily  charged  wires  of  the  power  com- 
pany. 

*  The  defendant  mainly  relied  upon  the  fact 
that  the  death  of  the  plaintiff's  intestate  was 
caused  by  the  negligent  act  of  Ashurst,  who 
was  a  fellow  servant,  though  it  was  eontendr 
ed  also  that  there  was  no  evidence  ot  neg- 
ligence on  the  part  of  defendant  company. 

The  court  explained  the  evidence  to  the  Ju- 
ry and  stated  the  contentions  of  the  parties, 
and,  among  others,  the  following  Instruc- 
tion was  given  to  the  Jury:  "If  you  find 
from  the  evidence  that  the  telegraph  compa- 
ny employed  the  young  man  Hicks  to  work 
along  Its  telegraph  line  under  the  circum- 
stances testified  to  by  the  witnesses,  it  owed 
him  the  duty  to  exercise  reasonable  and  ordi- 
nary care,  such  care  as  a  person  of  prudence 
would  ordinarily  employ  with  regard  to  his 
own  business,  to  prevent  any  personal  injury 
to  the  person  transacting  such  work  as  was 
agreed  upon  between  the  plaintiff  and  de- 
fendant, and  the  duty  devolved  on  young 
Hicks  to  use  ordinary  prudence  to  avoid 
danger  in  connection  with  any  labor  which 
he  agreed  to  perforuL"  The  court  then,  at 
the  request  of  the  defendant  telegraph  com- 
pany, gave  the  following  instructions:  '*{!) 
The  burden  is  upon  the  plaintiff  to  prove  by 
a  preponderance  or  greater  weight  of  the 
evidence  that  the  defendant,  the  Western  Un- 
ion Telegraph  Ck>mpany,  was  negligent,  and 
that  such  negligence  was  the  proximate  cause 
of  the  death  of  the  plaintiff's  Intestate,  and 
If  the  plaintiff  has  failed  so  to  prove^  or  if 
upon  the  whole  evidence  the  minds  of  the 
Jurors  are  evenly  balanced  as  to  whether  or 
not  the  telegraph  company  was  negligent,  or 
as  to  whether  or  not  such  negligence  was 
the  proximate  cause  of  the  death  of  the 
plaintiff's  Intestate,  then  the  Jury  should 
answer  the  first  issue,  'No.'  (2)  That  the 
defendant,  the  Western  Union  Telegraph 
Company,  would  not  be  liable  for  any  neg- 
ligence OB  the  part  of  one  of  its  employ^ 
who  was  a  fellow  servant  of  the  plaintiff's 
intestate,  and  if  the  Jury  shall  find  from  the 
evidence  that  the  death  of  the  plaintiff's  in- 
testate was  caused  by  the  negligence  of  his 
coemploy6,  Ashurst,  this  would  not  be  negli- 
ffmce  upon  the  part  of  the  Western  Union 


Telegraph  Oompany,  and  the  Jury  should  an- 
swer the  first  iSBue^  'No.'  (S)  If  tiie  Jury 
shall  find  the  facts-  to  he  as  testified  to  by 
the  witnesses  introduced  by  the  Western  Un« 
ion  Telegraph  Company,  the  telegraph  com- 
pany was  not  gutity  of  negligence,  and  the 
Jury  should  answer  the  first  issue,  'No/ 
♦  ♦  ♦  (7)  Upon  the  whole  evidence,  if 
believed,  the  plaintilTs  Intestate,  Wlllard'  Y. 
Hl^s,  and  the  employ^b  Ashurst,  were  fellow 
servants,  and  if  the  Jury  shall  find  from  the 
evidence  that  the  plaintilTs  intestate,  was 
killed  by  reason  of  AbHotbVb  negligence  in 
permitting  the  telegraph  company's  wire  U» 
come  in  contact  with  the  wire  of  the  Biarlon 
Light  &  Power  Ctfmpany,  this  would  not.con* 
stitute  negllgeace  upon  the  pArt  of  the  tele* 
graph  company^  and  the  Jury  should  answer 
the  first  issue,  •'No.'  (8)  If  the  jUiy  shaU 
find  from  the  evidence  that  Aahuoflst  was  la* 
stmcted  to  thtow  the  rope  over  the  JA^t  di 
Power  Companyls  wire  preparatory  to  string- 
ing another  wire,  and  In  disregard  or  in  dis- 
obedience of  such  instruction  he  attached 
the  rope  to  the  wire  which  was  being  tak^i 
down,  and  puUed  the  wire  so  that  it  came 
in  contact  with  the  wire  of  the  light  and 
power  company,  and  this  act  on  the  part  of 
Ashurst  was  the  proximate  cause  of  the  death 
of  the  plaintiff's  intestate,  the  telegraph 
company  was  not  negligent,  and  would  not 
be  liable  for  the  negligence  of  Ashurst,  and 
the  Jury  should  answer  the  Qrst  Issue,  'No.' 
Given  with  this  modification:  Provided  you 
find  the  method  he  was  instructed  to  employ 
by  his  superior  was  reasonably  safe  under 
the  circumstances.  (9)  If  the  Jury  shall  find 
from  the  evidenoe  that  Hicks  was  told  by 
the  superintendent,  Mcdaren*  to  take  hold 
of  the  wire  and  hold  it,  this  would  not  con- 
stitute negligence,  unless  McCUren  knew  or 
could  have  reasonably  anticipated  that  the 
wire  might  come  in  contact  with  the  light 
wire  and  thus  produce  an  injury  to  Hicks, 
and  if  the  Jury  should  find  from  the  evidence 
that  after  Hicks  took  hold  of  the  wire,  and 
while  he  was  holding  It,  Ashurst  or  some 
other  fellow  servant  of  Hicks  pulled  the  wire 
against  the  light  wire,  or  carelessly  permit* 
ted  the  wire  to  come  In  contact  with  the 
light  wire,  this  would  not  constitute  negli* 
gence  on  the  part  of  the  telegraph  company, 
and  the  Jury  should  answer  the  first  issue^ 
*No.'  (10)  If  the  Jury  shaU  find  from  the 
evidence  that  it  was  safe^  at  the  time  Mc- 
Claren  told  Hicks  to  take  hold  of  the  wire^ 
for  Hicks  to  obey  this  instruction,  and  there- 
after in  the  conduct  of  the  work  some  co- 
employ^  and  fellow  servant  of  Hicks  either 
pulled  the  wire  against  the  light  wire  or 
negligently  permitted  It  to  oome  in  contact 
with  the  light  wire  so  that  the  current  pass- 
ed to  the  wire  Hicks  was  holding,  this  act 
on  the  part  of  the  coemploy6  or  fellow  serv- 
ant of  Hicks  would  be  regarded  as  the  prox- 
imate cause  of  Hicks'  deaths  and  not  theorig- 
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tnal  Instmctioii  of  McGlaren  to  Hicks  to 
Uke  hold  of  the  wire,  and  the  Jury  should 
answer  the  first  issue,  'No.' " 

Under  thete  Instnictions  there  was  a  ver- 
dict for  the  plaintiff,  upon  whidi  a  judgment 
was  entered*  and  the  defendant  appealed. 

Geo.  H.  Fearons  and  A.  S.  Barnard,  for 
appellant  Hudgins  &  Watson  and  A.  Hall 
Johnston,  for  appellee. 

WAIiKEB,  J.  (aft^  stating  the  facts  as 
above).  It  seems  to  us  that  no  case  could 
have  been  more  accDiately  tried^  under  the 
rules  of  law,  than  this  one  was  by  the  able 
and  learned  Judge  who  presided  at  the  trial 
In  the  court  below.  The  charge  was  full  and 
comidete  in  ewery-  respect,  and  surely  there 
is  nothing  in  it  of  which  the  defendant  has 
any  Just  or  valid  reason  to  complain.  The 
jury  have  acquitted  the  light  and  power 
ccnnpany  of  any  negligence  upon  evidence 
supporting  the  verdict  and  under  instruc- 
tions free  from  any  error,  and  it  Is  not  nec- 
essary that  we  should  consider  that  part 
of  the  case. 

[1, 2]  There  w«s  evidence  coming  from  de- 
fendant's own  witnesses  that  the  wires  of 
that  company  were  regarded  as  live  and  dan- 
gerous, and  work  in  the  proximity  of  such 
wires  was  always  conducted  with  reference 
to  that  fact,  and  it  was  its  legal  duty  to  as- 
sume that  those  wires  were  dangerous, 
Haynes  v.  Gas  Co.,  114  N.  C.  203,  19  S.  E. 
344,  26  li.  R.  A.  810,  41  Am.  St  Rep.  786. 
There  was  also  evidence  that  it  was  the  gen- 
eral custom  of  this  telegraph  company,  and 
of  linemen  generally,  while  working  in  close 
proximity  to  the  wires  of  other  companies, 
which  are  assumed  to  be  live  and  danger- 
ous, to  use  a  rope  in  stretching  wires  when 
they  are  likely  to  come  in  contact  with  the 
wires  of  other  companies,  and  this  is  done 
to  prevent  the  necessity  of  taking  hold  of 
the  wires  with  the  naked  hand,  which  would 
result  in  injury  if  the  two  wires  should 
come  in  contact 'with  each  other.  No  guard 
wires  were  used  so  as  to  prevent  such  con- 
tact nor  were  any  other  precautions  taken 
to  make  the  work  of  the  plaintiff's  intestate 
reasonably  safe.  Under  the  evidence  and  the 
instructions  of  the  court,  the  Jury  must  nec- 
essarily have  found  that  the  death  of  the 
intestate  was  not  due  to  any  negligence  of 
Ashurst,  who  is  alleged  to  have  been  a  fel- 
low servant  and  who  was  on  the  bridge  ma- 
nipulating one  of  the  wires,  for  the  court 
instructed  the  Jury  that  if  the  negligence  of 
the  fellow  servant,  Ashurst  caused  the  death 
of  the  Intestate^  they  should  answer  the  first 
issue,  "No,"  that  is,  that  his  death  was  not 
caused  by  defoidant's  negligence,  and  the 
Jury  answered  the  issue,  *'Yes,*'  and  that 
instruction  was  without  reference  to  any 
orders  from  a  superior  officer  or  vice  prin- 
cipal, under  which  Ashurst  may  have  been 
acting  at  the  time.  [31  If  Ashurst  was  not 
negligent  taid  the  Jury  have  so  found  as  a 


fact  what  difference  can  it  make,  if  the 
judge  did  modify  the  defendant's  eighth 
prayer  tor  instructions,  for  it  is  predicated 
entirely  on  the  negligence  of  Ashurst  and 
it  is,  of  course,  immaterial  whether  his  neg 
ligence,  if  in  fact  there  was  any.  consisted 
in  disobeying  safe  orders  or  in  pulling  or 
dragging  the  wire  negligently  and  in  disre- 
gard of  them,  80  that  the  wire  sagged  and 
fell  on  the  live  wires  of  the  company,  caus- 
ing a  deadly  current  of  ^ectricity  to  be 
transmitted  to  the  body  of  the  i^intiff'a  in- 
testate, which  resulted  in  his  death.  Let  us 
repeat  aud  in  a  more  definite  manner,  that 
the  court  iu  giving  the  instruction  contained 
in  the  defendant*  a  seventh  prayer,  told  the 
jury  that  B1<3sb  and  Ashurst  were  fellow 
servants,  and  if  they  found  from  the  evi- 
dence, that  intestate's  death  was  caused  by 
his  negligence  in  handling  the  wire— that  is, 
any  kind  of  negligence — ^it  could  not  be  im- 
puted to  the  telegraph  company  as  its  neg- 
ligence, although  he  was  employed  by  it  and 
they  should  answer  the  first  issue,  "No." 
It  follows  logically  from  their  affirmative  an- 
swer to  that  issue  that  the  next  prayer,  which 
was  modified,  was  immaterial,  as  it  would 
be  vain  and  idle  for  the  Jury  to  consider 
whether  the  company  was  negligent  by  rea- 
son of  any  unsafe  orders  to  Ashurst  or  oth- 
erwise, after  they  had  found  that  Ashurst 
was  not  negligent  at  all.  Of  course,  the  com- 
pany could  not  be  made  answerable  for  a 
negligence  that  did  not  exist  Besides,  the 
court  expressly  told  the  jury,  as  we  have 
seen,  that  if  it  was  Ashurst's  negligence 
that  caused  intestate's  death,  it  would  not 
be  the  negligence  of  the  company,  and  they 
should  answer  the  first  issue,  "No" ;  so  the 
defendant  virtually  got  the  benefit  of  the 
instruction  it  asked  for  in  its  eighth  prayer, 
in  the  instruction  given  in  response  to  its 
seventh  prayer. 

[4]  We  think,  that  perhaps,  this  is  a  case 
which  calls  for  the  application  of  the  rule 
laid  down  in  Turner  v.  Power  Co.,  154  N. 
C.  181,  69  S.  B.  767,  82  L.  R.  A.  (N.  S.)  848, 
as  follows:  "When  a  thing  which  causes  in- 
Jury  is  shown  to  be  under  the  management 
of  the  defendant  and  the  accident  is  such 
that  in  the  ordinary  course  of  things  does 
not  happen  if  those  who  have  the  manage- 
ment use  the  proper  care,  it  affords  reason- 
able evidence,  in  the  absence  of  explanation 
by  the  defendant  that  the  accident  arose 
from  a  want  of  care.  And  this  statement 
will  be  found  to  be  in  accord  with  well-con- 
sidered cases  in  other  courts,  as  in  Griffon 
V.  Manice,  166  N.  T.  188  [59  N.  B3.  925,  52 
L.  R.  A.  922,  82  Am.  St  Rep.  630];  Howser 
V.  Railroad,  80  Md.  146  [30  Atl.  906»  27  L. 
R.  A.  154,  45  Am.  St  Rep.  332];  Sheridan 
V.  Foley,  58  N.  J.  Law,  230  [33  AtL  484]; 
Armour  v.  Golkowska,  95  m.  App.  492."  And 
again:  'These  and  numerous  other  authori- 
ties on  the  subject  will  disclose  that  it  if 
not  the  injury  alone  that  can  call  for  the  ap 
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plication  of  this  do<:trlne  or  maxim,  but  the 
injury  and  the  facts  and  circumstances  im- 
mediately attending  It  and  constituting  to- 
gether the  occurrence  or  event  which  pre- 
sent the  conditions  when  It  may  properly  be 
allowed  to  prevail.  Thus  in  Shearman  & 
Redfleld  on  Negligence,  {  58,  the  authors 
say:  *In  many  cases  the  maxim  res  ipsa 
loquitur  applies;  the  affair  speaks  for  it- 
self. It  is  not  that  in  any  case  negligence 
can  be  assumed  from  the  mere  fact  of  an 
accident  and  an  injury;  but  in  these  cases 
the  surrounding  circumstances,  which  are 
necessarily  brought  Into  view,  by  showing 
how  the  accident  occurred,  contain  without 
further  proof  sufficient  evidence  of  the  de- 
fendant's duty  and  of  his  neglect  to  perform 
it  The  fact  of  the  casualty  and  the  attend- 
ant drcumstances  may  themselves  furnish  all 
the  proof  that  the  injured  person  is  able  to 
offer  or  that  it  is  necessary  to  offer/  " 

But  it  is  not  necessary  that  we  should  go 
so  far,  for  his  honor  put  the  case  to  the  Jury 
practically  upon  the  rule  of  the  prudent 
man,  both  as  to  the  conduct  of  the  defend- 
ant and  of  Hicks,  and  they  found  that  the 
defendant  had  not,  under  the  circumstances, 
exercised  ordinary  care.  Gases  showing  the 
measure  of  duty  of  those  who  employ  this 
dangerous  agency  in  their  business  have  been 
decided  by  this  court  Haynes  v.  Oas  Co., 
supra;  Home  v.  Power  Co.,  144  N.  C.  375, 
57  S.  B.  19;  Harrington  v.  Wadesboro,  153 
N.  C.  437,  69  S.  E.  399;  Turner  v.  Power  Co., 
supra.  In  the  Haynes  Case,  Justice  Bur- 
well,  speaking  for  the  court,  said:  *'The  dan- 
ger is  great  and  the  care  and  watchfulness 
must  be  commensurate  with  it"  It  appears 
in  this  case  that  the  defendant  did  absolute- 
ly nothing  to  provide  for  the  safety  of  its 
servant,  who  was  killed.  Our  attention  has 
not  been  called  to  any  precautionary  method 
adopted  by  it  for  that  purpose.  There  is  no 
doubt  as  to  what  was  the  duty  of  the  defend- 
ant to  its  servant  occupying  a  position  of 
great  danger  in  performing  his  work,  and 
there  is  very  little  law  in  the  case.  It  pre- 
sents substantially  and  largely  a  question  of 
fact,  which,  under  a  faultless  charge,  the 
Jury  have  found  against  the  defendant.  We 
take  this  extract  from  defendant's  brief,  add- 
ing that  we  think  it  states  a  correct  principle 
of  law:  "It  may  be  taken  as  settled  by  the 
overwhelming  weight  of  authority  that  a 
company  maintaining  electric  wires  carry- 
ing a  high  voltage  of  electricity  is  fixed  with 
the  duty  of  using  all  necessary  care  and  pru- 
dence to  make  the  wires  safe  at  places  where 
others  might  have  the  right  to  go  either  for 
work,  business,  or  pleasure.  Mitchell  v.  Elec- 
tric Company,  129  N.  C.  166  [39  S.  E.  801,  55 
L.  R.  A.  398,  85  Am.  St  Rep.  735]."  •'The 
defendant  company  was  engaged  in  the  busi- 
ness of  manufacturing,  producing,  leasing,  and 
gelling  light  made  from  the  use  of  electricity, 


which  is  the  most  deadly  and  dangerous  pow- 
er recognized  as  a  necessary  agency  in  de- 
veloping our  civilization  and  promoting  our 
comfort  and  business  affairs.  It  differs  from 
all  4>th»  dangerous  utilities.  Its  association 
is  with  the  most  inoffensive  and  harmless 
piece  of  mechanism,  if  wire  can  be  classi- 
fied as  such,  in  common  use.  In  adhering  to 
the  wire.  It  gives  no  warning  or  knowledge 
of  Its  deadly  presence;  vision  cannot  detect 
it;  it  is  without  color,  motion,  or  body;  la- 
tently and  without  sound,  it  exists;  and, 
being  odorless,  the  only  means  of  Its  dis- 
covery lies  in  the  senses  of  feeling,  com- 
municated through  the  touch  (of  a  person) 
which,  as  soon  as  done,  he  becomes  its  vic- 
tim. In  behalf  of  human  life  and  the  safe- 
ty of  mankind  generally,  it  behooves  those 
who  would  profit  by  the  use  of  this  subtle 
and  violent  element  of  nature  to  exercise  the 
greatest  degree  of  care  and  constant  vigi- 
lance in  inspecting  and  maintaining  the  wires 
in  perfect  condition."  Mitchell  v.  Electric 
Co.,  129  N.  C.  169,  89  S.  E.  802,  55  L.  R.  A. 
398,  85  Am.  St  Rep.  735. 

We  do  not  think  there  was  any  error  in  the 
other  rulings  or  in  the  charge  to  which  ex- 
ceptions were  taken. 

No  error. 


(167  N.  a  888) 
FERRELL  v.  DIXIE  COTTON  MILLS. 

(Supreme  Court  of  North  Carolina.     Dec.  23, 

1911.) 

1.  Negligence  (8  23* )— Dangerous  Instru- 
mentalities —  Electrio  Wire  —  Children 
Trespassers. 

Defendant  cotton  mill  company  maintain- 
ed various  dwelling  houses  for  employes  around 
its  plant,  and,  back  of  a  garden  patch  connect- 
ed with  one  of  the  houses  rented  to  plain- 
tiff, defendant  maintained  an  electric  pole 
which  had  been  partially  sustained  by  a  guy 
wire  fastened  in  the  ground.  The  pole-  sup- 
ported uninsulated  electric  wires  carrying  a 
high  voltage  for  power  purposes,  and  the  guy 
wire  was  fastened  to  the  pole  above  the 
cross-arm  and  came  down  between  two  of  the 
electric  wires  passing  within  eight  inches  of 
one  of  them.  The  guy  wire  had  become  loose 
some  six  or  eights  months  prior  to  the  acci- 
dent and  had  been  permitted  to  hang  against 
the  pole  which,  though  located  entirely  on  de- 
fendant's ground,  was  in  an  open  space  where 
the  children  of  the  neighborhood,  including 
plaintiff's  intestate,  a  child  six  years  old, 
were  wont  to  play,  and  who,  to  defendant's 
knowledge,  had  been  in  the  habit  of  catching 
hold  of  the  wire  and  swinging  on  it  out  from 
the  pole  and  back.  On  the  day  of  the  accident 
the  wire  bad  become  charged,  and  plaintiff's 
intestate  took  hold  of  it  and  was  instantly  kill- 
ed: Held  that,  even  though  the  child  was  a 
trespasser,  defendant  was  guilty  of  actionable 
negligence  in  permitting  such  dangerous  con- 
dition to  exist  on  its  premises,  •  known  to  be 
frequented  by  children,  and  was  therefore  lia- 
ble for  decedent's  death. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §1  33,  34;    Dec.  Dig.  §  23.*] 
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2.  Neoligbncb  (§  28*)— Danosbous  Pbehib- 

E8— TBAPS— El-ECTBIC    WiRES. 

Where  defendant  maintained  on  its  prem- 
ises a  guy  wire  highly  charged  with  electricity 
at  a  point  where  it  knew  children  of  the  age 
of  plaintiff's  intestate  were  wont  to  play,  de- 
fendant was  not  relieved  from  liability  for  de- 
cedent's death  by  being  shocked  while  play- 
ing with  the  wire,  by  the  fact  that  defendant's 
watchman  had  told  the  children  to  stay  away 
from  the  pole. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §§33,  34;    Dec  Dig.  |  23.^] 

3.  Neouoencs  (I  23*)— Dangerous  Instbu- 

lfENTAIJTIE&— CONTROI/. 

Where  plaintiff's  child,  six  years  old,  was 
killed  by  coming  In  contact  with  a  highly  charg- 
ed gay  wire  attached  to  a  pole  belonging  to  de- 
fendanty  and  it  appeared  that  no  one  other 
than  defendant  had  charge  of  the  pole  or  au- 
thority to  remedy  any  defects  in  or  about  it, 
it  was  not  material  to  defendant's  liability 
whether  the  pole  was  located  on  or  off  premises 
rented  by  defendant  to  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Gent.  Dig.  ||  33,  34;  Dec.  Dig.  |  23.*] 

4.  Death    (§  24*)- Death  op  Chili>— Con- 
tbibittoby  negligence  of  parents. 

That  the  parents  of  a  boy  six  years  old 
permitted  him  to  play  in  a  yard  from  which 
he  went  onto  defendant's  nearby  premises, 
and  was  killed  by  coming  in  contact  with  a 
live  wire  attached  to  one  of  defendant's  poles, 
was  insufficient  to  charge  the  parents  with 
contributory  negligence  precluding  a  recovery 
for  the  child's  death. 

[Ed.  Note.— For  other  cases,  see  Death, 
Cent.  Dig.  |§  25,  26;    Dec  Dig.  (  24.*] 

Appeal  from  Superior  Court,  Iredell  Coun- 
ty;  Lyon,  Judge. 

Action  by  M.  (X  Ferrell,  as  administrator, 
etc,  against  the  Dixie  Cotton  Mills.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

This  action  was  brought  by  the  plaintiff 
to  recover  damages  for  the  death  of  his  son, 
which  is  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  The  Intestate 
of  plaintiff,  his  six  year  old  son,  was  killed 
by  an  electric  shock  received  from  a  loose 
guy  wire,  suspended  from  a  pole  on  which 
was  strung  the  wires  supplying  defendant 
with  power  to  run  its  cotton  mill.  This  pole 
was  on  defendant's  property  and  belonged  to 
it  The  guy  wire  was  attached  to  the  top  of 
the  pole,  and  fastened  at  the  other  end  to  a 
piece  of  timber  in  the  ground.  This  guy  wire 
was  for  the  purpose  of  holding  the  pole  in 
place.  The  wires— three  of  them — which  car- 
ried the  current  were  naked;  that  is,  they 
were  uninsulated  except  where  they  were 
fastened  to  the  cross-arm  on  the  poles.  This 
guy  wire  was  fastened  to  the  pole  above  the 
cross-arm  and  came  down  between  two  of  the 
electric  wires,  passing  within  some  eight 
inches  of  one  of  them.  Some  six  or  eight 
months  prior  to  the  boy's  death,  the  earth  had 
been  removed  from  the  place  where  the  guy 
wire  was  fastened  in  the  ground,  so  that  it 
became  loose.  It  was  permitted  to  hang  loose 
against  the  pole  for  several  months  before 


the  injury.  The  plaintiff,  with  his  family, 
lived  in  one  of  the  defendant's  dwelling  hous- 
es. Two  of  his  children  worked  in  the  mill. 
The  house  was  only  a  short  distance  from 
this  pole,  only  50  yards  or  more.  Plaintiff 
testified  that  the  pole  was  just  beyond  the 
comer  of  his  garden  patch.  The  evidence 
indicates  that  there  were  some  20  or  more 
of  the  miU  dwellings;  that  there  were  no 
fences  about  them;  and  that  people,  children 
and  others,  were  accustomed  and  were  per- 
mitted to  go  about  the  settlement  pretty  much 
as  they  pleased.  This  pole  stood  some  10 
feet  or  more  from  the  railway  track,  which 
at  tliat  point  ran  through  a  cut  There  was 
a  path  on  the  side  of  the  cut  and  between  it 
and  the  pole.  Any  one  who  desired  to  do  so 
used  this  path.  There  is  much  evidence  in 
the  record  that  children  had  been  accustomed 
to  play  about  this  pole,  on  the  railway  bank, 
and  they  were  seen  on  several  occasions  play- 
ing about  it,  playing  with  this  loose  guy 
wire,  swinging  on  it  out  from  the  pole  and 
back.  This  fact  had  been  reported  to  the 
agents  of  the  defendant  It  was  admitted 
that  the  wires  on  the  pole  carried  a  current 
of  2,200  volts,  and  the  evidence  shows  that 
such  a  current  is  highly  dangerous  and  dead- 
ly. At  the  close  of  the  testimony,  the  de- 
fendant moved  to  nonsuit  the  plaintiff.  This 
motion  was  overruled,  and  whether  it  should 
have  been  granted  depends  upon  the  state  of 
the  evidence.    Defendant  appealed. 

H.  P.  Qrler  and  Z.  V.  Turlington,  for  ap- 
pellant li.  C.  Caldwell,  Bnrwell  &>  Cansler, 
and  Gillett  &  Guthrie,  for  appellee. 

WALKEUt,  J.  [1]  The  negligence  charged 
against  the  defendant  is  the  maintaining  by 
it  of  a  highly  dangerous  and  deadly  condition 
and  instrumentality  on  premises  which  were 
unlnclosed,  and  which  were  in  an  attractive 
place  to  children,  and  on  which  premises  de- 
fendant knew,  or  by  the  exercise  of  reasona- 
ble care  ought  to  have  known,  that  small 
children  were  accustomed  to  play.  There 
was  ample  evidence  to  sustain  this  allega- 
tion. The  contention  of  the  appellant  is  that 
the  child  was  a  trespasser,  to  whom  it  owed 
no  duty  except  to  refrain  from  willfully  in- 
juring it  If  the  injury  had  been  to  a  person 
of  such  mature  age  that  he  could  appreciate 
the  nature  of  his  acts,  and  the  dangers  at- 
tached to  the  situation,  we  would  agree  with 
this  contention.  But  when,  as  in  this  case, 
the  injury  is  suffered  by  a  six  year  old  boy, 
under  such  circumstances  and  surrounding 
conditions  as  the  evidence  showed  to  exist  a 
different  rule  of  law  governs  the  conduct  and 
liabUity  of  the  defendant  What  did  this 
six  year  old  boy  know  about  the  dangers  of 
electricity?  What  could  he  possibly  have 
known  about  the  rules  of  property  and  the 
laws  of  trespass?  Technically  he  may  have 
been  a  trespasser  on  defendant's  land;    hut 
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all  he  knew  about  It  was  that  It  was  an  at* 
tractive  place  to  play,  and  that  It  was  where 
he  and  the  other  little  children  of  the  neigh- 
borhood were  accustomed  to  play,  and  had 
been  playing  for  months  past  The  defend- 
ant Imew,  or  ought  to  have  known,  that  this 
pole  with  the  loose  guy  wire  attached  to  it 
was  an  instrument  of  death,  which  might 
become  effective  to  any  one  who  came  in  con- 
tact with  it  The  defendant  also  knew,  or 
ought  to  have  known,  that  the  children  were 
in  the  habit  of  playing  about  this  pole,  and 
that  they  were  also  in  the  habit  of  swinging 
on  this  loose  gay  wire.  Und^  these  circum- 
stances, the  law  will  not  permit  the  defend- 
ant to  allege  a  technical  trespass  and  thereby 
shield  itself  from  the  consequences  of  its  neg- 
ligence, resulting  in  the  death  of  the  son  of 
the  plaintiff. 

The  doctrine  of  the  '^mtable  cases*'  was 
first  before  this  court  in  the  case  of  Kramer 
T.  Railroad,  127  N.  a  828,  37  8.  E.  468,  52 
L.  R.  A.  359.  There  the  nine  year  old  son  of 
plaintiff  was  killed  by  climbing  upon  a  pile 
of  cross-ties  negligently  stacked  by  defendant 
in  an  unused  portion  of  one  of  the  streets  of 
the  town  of  Marion.  The  court  held  that 
plaintiff's  son  was  not  a  trespasser;  but  It 
further  says:  "If  he  was  too  young  to  be 
bound  by  any  rule  as  to  contributory  negli- 
gence and  had  a  habit  of  playing,  with  other 
boys,  on  the  cross-ties,  with  the  knowledge 
of  defendant,  and  without  the  defendant's 
attempting  to  prevent  such  sport  or  to  take 
precautions  against  injury  to  the  children* 
then  the  defendant  was  negligent  In  such 
a  case  the  defendant's  negligence  would  not 
consist  in  piling  the  cross-ties  in  the  street, 
but  it  would  consist  in  its  faUure  to  guard 
against  injury  to  the  children,  after  it  had 
learned  of  their  habit  of  playing  on  the  ties, 
and  its  fiiiling  to  provide  against  their  in- 
jury." 

In  Briscoe  y.  Power  Co.,  148  N.  O.  396,  62 
S.  B.  600,  19  K  R.  A.  (N.  S.)  1116,  plaintiff 
was  not  permitted  to  recover,  as  the  evidence 
failed  to  show  that  the  premises  of  defendant 
were  especially  attractive  to  children,  or  that 
children  were  accustomed  to  play  there;  and 
also  that  this  rule  of  law  had  never  been 
held  applicable  in  the  case  of  a  boy  13  years 
of  age.  But,  in  the  course  of  the  opinion, 
Mr.  Justice  Connor  states  his  approval  of 
the  rule  of  law,  which  we  think  is  applicable 
to  the  case  in  hand.  On  page  411  of  148  N. 
C,  on  page  606  of  62  S.  E.  (19  L.  R.  A.  [N. 
S.]  1116),  he  says,  quoting  from  21  A.  &  B. 
Enc.  473:  "A  party's  liability  to  trespassers 
depends  on  the  former's  contemplation  of  the 
likelihood  of  their  presence  on  the  premises 
and  the  probability  of  injury  from  contact 
with  conditions  existing  thereon."  Immedi- 
ately following  this  language,  the  editor  says: 
''The  doctrine  that  the  owner  of  premises 
may  be  liable  in  negligence  to  trespassers 
whose  presence  on  the  premises  was  either 
knofrn  or  might  reasonably  have  been  an- 


ticipated. Is  well  applied  In  the  rule  of  nu- 
merous cases  that  one  who  maintains  dan- 
gerous implements  or  appliances  on  uninclos- 
ed  premises  of  a  nature  likely  to  attract 
children  in  play,  or  permits  dangerous  con- 
ditions to  exist  thereon,  is  liable  to  a  child 
who  is  80  injured,  though  a  trespasser  at 
the  time  when  the  injuries  were  received; 
and  with  stronger  reason,  when  the  presence 
of  a  child  trespasser  is  actually  known  to  a 
party,  or  when  such  presence  would  have 
been  known  had  reasonable  care  been  exer- 
cised.'* 

In  the  case  of  Harrington  v.  Wadesboro^ 
153  N.  C.  437,  69  S.  B.  399,  plaintiff  was  per- 
mitted to  recover  for  the  death  of  her  son,  a 
17  jedr  old  boy,  who  was  killed  by  catchr 
ing  hold  of  a  wire  which  was  hanging  low 
over  a  path  used  by  people  in  going  to  a 
moving  picture  show.  The  Harrington  Case, 
supra,  Haynes  v.  Gas  Co.,  U4  N.  C.  203.  19 
S.  E.  344,  26  L^  R.  A.  810,  41  Am.  St  Rep. 
786,  Mitchell  v.  Electric  Co.,  129  N.  C.  166, 
89  S.  B.  801,  65  L.  R.  A.  398»  85  Am.  St  Rep. 
735,  as  well  as  other  cases  in  our  reports, 
lay  down  the  rule  that  persons  and  corpora- 
tions deaUng  in  electricity  are  held  to  the 
highest  degree  of  care  in  maintenance  and 
inspection  of  their  wires,  poles,  etc  This 
rule  is  well  stated  in  Mitchell's  Case,  supra : 
"In  behalf  of  human  life,  and  the  safety  of 
mankind  generally,  it  behooves  those  who 
would  profit  by  the  use  of  this  subtle  and 
violent  element  of  nature  to  ezerdse  the 
greatest  degree  of  care  and  constant  vigi* 
lance  in  Inspecting  and  maintaining  the 
wires  In  perfect  condition."  See  Hicks  y* 
Telegraph  Co.,  73  S.  B.  139,  at  this  term. 

Henderson  v.  Refining  Co.,  219  Pa.  384,  68 
Atl.  968,  123  Am.  St  Rep.  668,  presents  a 
state  of  facts  almost  exactly  similar  to  the 
facts  in  this  case.  There  the  11  year  old 
son  of  plaintiff  was  killed  by  getting  Into  a 
gas  engine  erected  on  a  vacant  imlnclosed  lot 
by  defendant  The  lot  lay  between  two 
dwelling  houses  owned  by  defendant  in  one 
of  which  the  parents  of  the  boy  had  former- 
ly lived.  The  lot  had  been  used  as  a  sort 
of  common,  and  as  a  playground  for  the 
children.  There  was  a  path  across  it.  The 
court  says:  ''A  fair  Inference  is  that  heed- 
lessly, or  without  appreciating  the  danger, 
the  child  ventured  too  near  and  was  Injured. 
Under  these  circumstances  he  cannot  be  re- 
garded as  a  mere  trespasser.  The  lot  was 
really  an  appurtenance  to  the  two  houses 
and  was  a  part  of  the  curtilage." 

As  in  the  above  case,  we  think  that  from 
the  evidence  in  this  case  it  Is  reasonable  to 
infer  that  this  pole  was  within  the  curtilage 
of  plaintiff's  dwelling.  He  says  that  it  was 
right  at  or  near  to,  the  comer  of  his  unln- 
dosed  garden  patch,  only  a  short  distance 
from  his  home. 

In  sustaining  a  recovery  by  the  plaintiff 
in  Mattson  v.  Railroad,  95  Minn.  477,  104  N. 
W.  443,  70  L.  R.  A.  503,  111  Am.  St  Rep. 
483,  it  is  said ;  '*It  (the  defendant}  failed  to 
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take  proper  care  of  dynamite  brought  IntO' 
this  vicinity,  and  left  It  exposed  upon  prem- 
ises where  <^dren  had,  to  the  knowledge  of 
Its  servants,  been  in  the  habit  of  loitering 
and  amnslng  themselves." 

In  City  of  Pekln  v.  McMahon,  154  UL  141, 
39  N.  E.  484,  27  14.  R.  A.  206,  40  Am.  St  Rep. 
114,  an  eight  year  old  boy  was  drowned  in  a 
gravel  pit  situated  on  an  unlndosed  vacant 
lot  belonging  to  defendant  The  court  says : 
*The  owner  of  land  where  children  are  al- 
lowed or  accustomed  to  play,  particularly  if 
it  is  unfenced,  must  use  ordinary  care  to 
keep  it  tn  a  safe  condition ;  for  they,  being 
without  Judgment  and  likely  to  be  drawn  by 
<diildi8h  curiosity  into  places  of  danger,  are 
not  to  be  classed  with  trespassers,  idlers, 
and  mere  licensees.  2  Sher.  &  Redf.  Neg. 
<4th  Bd.)  i  706;  4  A.  &  Q.  53,  and  cases  in 
note.  In  such  case  the  owner  should  reason- 
ably anticipate  the  injury  which  has  hap- 
pened.   1  Thompson  on  Neg.  304." 

Tacket  v.  Henderson,  12  Gal.  App.  658,  108 
Pac.  151,  cites  at  length  the  cases  of  Mitchell 
V.  Electric  Go.  and  Haynes  v.  Gas  Co.,  supra, 
and  approves  the  doctrine  there  laid  down. 
It  is  there  held:  "A  person  or  corporation 
using  wires  charged  with  electricity  is  bound, 
while  the  public  is  not  not  only  to  know  the 
extent  of  the  dangers  arising  from  them,  but 
to  use  the  very  highest  degree  of  care  prac- 
tical to  avoid  injury." 

In  Olson  V.  QUI,  58  Wash.  151,  108  Pac 
140,  27  K  R.  A.  (N.  S.)  884,  it  is  said :  "Here 
the  appellants,  having  no  apparent  use  for 
the  dynamite,  and  knowing  of  the  trespass- 
ing proclivities  of  the  boys,  needlessly  stored 
it  a  most  dangerous  agency,  where  in  the 
exercise  of  ordinary  prudence  they  should 
have  anticipated  the  trespassing  boys  would 
really  find*  be  attracted  by,  and  take  it  Un- 
der such  circumstances,  we  cannot  hold  that 
the  trespassing  of  the  boys  should  as  a  matter 
of  law  excuse  the  appellants  from  liability." 
The  boys  above  mentioned  were  13  and  14 
years  of  age,  and  the  dynamite  was  stored  in 
an  unlocked  building  on  a  vacant  untu- 
dosed  lot 

In  Branson  v.  Labrot  81  Ky.  688,  50  Am. 
Rep.  103,  it  is  held:  "Defendants  piled  lum- 
ber, in  a  large  city,  on  an  unfenced  lot  which 
the  public  were  accustomed  to  cross  and  chil- 
dren to  play  ui>on»  in  a  negligent  manner,  so 
that  it  fell  upon  and  kflled  a  young  infant 
who  was  playing  on  the  lot  near  it  Held, 
that  a  recovery  was  Justifiable." 

In  Brown  v.  Salt  Lake  Gity,  33  Utah,  222, 
03  Pac.  570,  14  L.  R.  A.  (N.  S.)  610,  126 
Am.  St  Rep.  828,  an  eight  year  old  boy  was 
drowned  In  a  conduit  situated  near  a  school- 
house.  Entrance  to  the  conduit  was  barred 
up;  but  one  of  the  bars  had  been  broken  for 
a  year  or  more,  and  children  had  played  in 
and  about  it  for  several  years,  and  its  con- 
dition had  been  brought  to  the  notice  of  the 
dty  authorities.  The  court  says:  **We  are 
constrained  to  hold,  therefore,  that  the  doc^ 
trine  of  the  turntable  cases  should  be  ap- 
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plied  to  all  thtngs  that  are  uncommon  and 
are  artificially  produced,  and  which  are  at- 
tractive and  alluring  to  children  of  imma- 
ture Judgment  and  discretion,  and  are  in- 
herently dangerous,  and  where  it  is  practical 
to  guard  them  without  serious  inconvenience 
and  without  great  expense  to  the  owner." 

In  Price  v.  Water  Go.,  58  Kan.  551,  50 
Pac.  450,  62  Am.  St  Rep.  625,  an  11  year  old 
boy  was  drowned  in  defendant's  reservoir. 
The  reiiervoir  was  fenced;  but  there  was  a 
kind  of  stile  over  the  fence,  and  defendant 
had  knowledge  that  boys  played  about  the 
reservoir,  fishing  and  indulging  in  oth^r 
sports.  The  court  says :  "To  maintain  upon 
one's  property  enticements  to  the  ignorant 
or  unwary  is  tantamount  to  an  invitation  to- 
visit  and  to  inspect  and  to  enjoy,  and  in 
such  case  the  obligation  to  endeavor  to  pro- 
tect from  the  dangers  of  the  seductive  instru- 
ment  or  place  follows  Just  as  though^  the  in* 
vltatlon  had  been  express.  *  *  ^  It  would 
be  a  barbarous  rule  of  law  that  would  make 
the  owner  of  land  liable  for  setting  a  trap 
thereon,  baited  with  meat  so  that  his  neigh- 
bor's dog,  attracted  by  his  natural  instincts, 
might  run  into  it  and  be  killed,  and  which 
would  exempt  him  from  liability  for  the  con- 
sequences of  leaving  exposed  and  unguarded 
on  his  land  a  dangerous  machine,  so  that  hia 
neighbor's  child,  attracted  to  it  and  tempted 
to  Interiheddle  with  it  by  instincts  equally 
strong,  might  thereby  be  killed  or  maimed 
for  life.    Such  is  not  law." 

In  Decker  v.  Paper  Go.,  HI  Minn.  439, 
127  N.  W.  183,  a  five  year  old  boy  was  killed 
while  playing  on  an  elevator  in  defendant's 
mill.  The  evidence  showed  that  defendant 
permitted  children  and  others  to  go  about 
the  premises,  and  that  it  had  knowledge  that 
children  were  accustomed  to  play  In  this 
room  and  on  this  elevator,  and  with  reference 
to  these  facts  the  court  said:  "The  elevator,, 
in  the  condition  in  which  defendant  main- 
tained it  was  extremely  dangerous  as  a 
playground  for  young  children,  and  the  pre- 
cise manner  in  which  the  accident  happened 
is  not  of  serious  moment  as  respects  defend- 
ant's liability,  since  it  is  dear  that  death 
resulted  from  playing  about  the  elevator. 
♦  ♦  ♦  Defendant  offered  evidence  tending 
to  show  that  small  boys  were  forbidden  the 
premises,  and,  when  found,  that  they  were 
driven  away,  and  it  Is  claimed  that  defend- 
ant performed  its  full  duty  in  keeping  them 
away.  This  evidence,  in  connection  with 
that  offered  by  the  plaintiff  upon  the  same 
subject,  presented  a  question  for  the  jury." 

In  Franks  v.  Gotten  Oil  Go.,  78  S.  G.  10, 
58  S.  E.  960,  12  L.  R.  A.  (N.  S.)  468,  a  10 
year  old  boy  was  killed  by  drowning  in  a 
reservoir  on  defendant's  premises.  The  res- 
ervoir was  unfenced,  and  children  were  ac- 
customed to  play  about  it  The  court  says, 
quoting  from  Thompson  on  Neg.  {  1030 :  '*A1- 
though  the  dangerous  thing  may  not  be  what 
is  termed  an  attractive  nuisance — that  is  to 
say,  not  have  especial  attraction  for  chil* 
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dren  by  reason  of  their  childish  Instincts — 
yet  where  It  Is  so  left  exposed  that  they  are 
likely  to  come  into  contact  with  it,  and  where 
their  coming  in  contact  with  it  Is  obviously 
dangerous  to  them,  the  person  so  exposing 
the  dangerous  thing  should  reasonably  an- 
ticipate the  injury  that  is  likely  to  happen 
to  them  from  its  being  so  exposed,  and  is 
bound  to  take  reasonable  pains  to  guard  it, 
so  as  to  prevent  injury  to  them."  Again, 
quoting  from  Thompson,  Neg.  {  1026:  **One 
doctrine  under  this  head  is  that  if  a  child 
(technically)  trespasses  on  the  premises  of 
defendant,  and  is  injured  in  consequence  of 
something  that  befalls  him  while  so  tres- 
passing, he  cannot  recover  damages  unless 
the  injury  was  wantonly  inflicted,  or  was 
due  to  the  recklessly  careless  conduct  of 
the  defendant  This  cruel  and  wicked  doc- 
trine, unworthy  of  a  civilized  jurisprudence, 
puts  property  above  humanity,  leaves  en- 
tirely out  of  view  the  tender  years  and  in- 
firmity of  understanding  of  the  child,  indeed, 
his  inability  to  be  a  trespasser,  in  sound  le- 
gal theory,  and  visits  upon  him  the  conse- 
quences of  his  trespass  just  as  though  he 
were  an  adult,  and  exonerates  the  person 
or  corporation  upon  whose  property  he  is  a 
trespasser  from  any  measure  of  duty  to- 
ward him  which  they  would  not  owe,  under 
the  same  circumstances,  toward  an  adult" 
See,  also,  Bridger  v.  Ballroad,  25  S.  C.  24; 
Railroad  v.  Stout,  17  Wall.  657.  21  -L.  Ed. 
745;  Union  Pac.  B.  Co.  v.  McDonald,  152 
U.  S.  262,  14  Sup.  Ct  619,  38  L.  Ed.  434; 
Townsend  v.  Wathen,  9  East.  277;  Thomp- 
son, Neg.,  {{  1024-1030;  2  Wood,  Railway 
Law,  §  321;  Cooley  on  Torts,  p.  634 ;  Bishop, 
Noncon tract  Law,  §  854;  7  A.  &  B.  Enc. 
403;  1  Street's  Foundation  of  Legal  Liabili- 
ty, p.  160;  Pekin  v.  McMahon,  154  111.  141, 
39  N.  E.  484,  27  L.  R.  A.  206,  45  Am.  St.  Rep. 
114;  Biggs  V.  Wire  Co.,  60  Kan.  217,  56  Pac. 
4,  44  Ll  R.  A.  655;  Dobbins  v.  Railroad, 
91  Tex.  60,  41  S.  W.  62;  Kopplekom  v.  Ce- 
ment Co.,  16  Colo.  App.  274,  64  Pac.  1047, 
54  L.  R.  A.  284;  Powers  v.  Harlow,  53  Mich. 
507,  19  N.  W.  257,  51  Am.  Rep.  154. 

In  Snare,  etc.,  y.  Friedman,  169  Fed.  1, 
94  C.  C.  A.  369,  it  is  said:  "We  think,  in 
reason,  and  in  consonance  with  the  legal 
principles  by  which  the  duty  of  individuals 
to  protect  others  from  dangers  that  may  re- 
sult from  the  use  of  their  own  property  is 
determined,  and  by  which  they  are  held  re- 
sponsible for  their  negligent  acts  in  that  re- 
gard, this  defendant  owed  a  duty  to  children 
of  tender  years  who,  to  its  knowledge,  were 
accustomed  to  play  on  the  public  streets  in 
the  vicinity  of  these  piles  of  beams,  and  also 
to  play  and  sit  thereon,  to  use  due  care 
under  the  circumstances  to  prevent  the  piles 
from  being  in  such  an  unstable  condition  as 
would  be  likely  to  cause  injury  to  such  of 
these  children  as  might  come  in  contact 
therewith." 


Peirce  v.  Lyden,  157  Fed.  552,  85  C.  G. 
A.  312,  holds:  ^'Defendant  maintained  a 
shed  in  a  railroad  yard  of  about  two  acres 
near  a  schoolhouse  in  a  city,  in  which  he 
kept  open  barrels  of  oU.  During  the  day- 
time the  shed  was  left  unlocked,  and  for 
several  months  children  living  in  the  vicinity 
who  played  in  the  yard  had  been  in  the 
habit  of  stealing  oil  from  the  barrels  and 
making  fires  with  it  in  the  yard,  which  fact 
was  known  to  defendant's  watchman.  On 
one  such  occasion,  plaintiff,  who  was  an  in- 
fant, was  burned  and  injured.  Held,  that 
defendant  was  chargeable  with  notice  of 
such  practice  of  the  children  from  its  long 
continuance  and  the  knowledge  of  its  watch- 
man, and  that  the  question  of  its  keeping 
the  place  in  such  condition  In  view  of  the 
danger  of  their  injury  therefrom  was  for  the 
jury." 

In  Akin  v.  Bradley,  48  Wash.  97,  92  Pac. 
903,  14  L.  R.  A.  (N.  S.)  586,  defendant  had 
thrown  some  dynamite  caps  on  a  vacant  lot 
in  rear  of  Its  place  of  business.  A  path  ran 
through  this  vacant  lot,  and  school  children 
used  the  path.  Plaintiff  waet  a  boy  of  11 
years  of  age.  The  court  said:  "We  think 
that  when  the  respondent  left  these  dan- 
gerous explosives  by  the  wayside,  where  it 
knew  that  children,  naturally  attracted  l^ 
such  things,  were  constantly  passing  and  re- 
passing and  playing  therewith,  it  must  be 
held  to  have  known  that  such  children  were- 
liable  to  cause  some  of  said  caps  to  explode 
in  a  manner  likely  to  cause  them  serious  in- 
jury, and  that  the  explosion  of  such  a  cap 
by  a  dry  battery  in  the  manner  shown  here 
In  did  not  constitute  an  intervening  cause 
that  should  relieve  respondent  from  liabil- 
ity." 

In  Stollery  v.  Railway  Co.,  243  111.  290, 
90  N.  E.  709,  a  boy  of  10  years  was  killed, 
and  his  body  fotind  beside  a  conveyor  operat- 
ed by  defendant  on  a  vacant  lot  in  a  city. 
Held:  "Under  the  decisions  of  this  state 
unguarded  premises  supplied  with  dangerous 
attractions  to  children  are  regarded  as  hold- 
ing out  an  implied  invitation  to  them,  which 
will  make  the  owner  of  the  premises  liable 
for  injuries  to  them,  even  though  the  cliil- 
dren  be  technically  trespassers."  This  case 
also  holds:  ^'The  rule  of  law  is,  as  already 
stated,  that  the  proof  of  negligence  on  the 
part  of  the  appellee's  Intestate,  as  well  a^ 
all  the  other  elements  of  the  action  charged 
in  the  declaration,  may  be  established  by 
circumstantial  evidence." 

The  principles  of  the  law  of  negligence 
laid  down  in  the  foregoing  cases,  as  well  as 
in  others  too  numerous  to  cite,  is  both  just 
and  humane,  and,  under  the  authority  of 
these  cases,  the  court  committed  no  error  in 
submitting  the  facts  In  the  case  to  the  jury 
for  their  decision. 

[2]  Appellant's  fifth  exception  Is  to  the 
"Tourt's  refusal  to  charge  that  the  defendant 
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was  not  guilty  of  negligence  in  that  its 
watchman,  the  witaess  W.  D.  Plyler,  had 
told  the  children  to  stay  away  from  this 
pole.  Considering  the  well-known  propensity 
of  children  of  the  age  of  plaintiffs  intestate 
and  his  playmates  to  desire  to  do  what  they 
are  forbidden,  the  watchman*s  warning  was 
hardly  more  than  an  invitation.  The  snip  of 
a  pair  of  wire  cutters  was  all  that  was  nec- 
essary to  render  this  death  trap  perfectly 
harmless.  The  defendant,  having  negligently 
failed  to  perform  this  insignificant  act,  and 
thereby  caused  the  death  of  this  six  year  old 
boy,  now  asks  the  court  to  excuse  its  negli* 
gence  by  charging  the  Jury  that  it  is  not  lia- 
ble because  its  watchman  told  those  boys  to 
stay  away  from  this  pole.  This,  we  think,  is 
hardly  short  of  trifling  with  human  life.  In 
the  excerpt  already  quoted  from  Decker  v. 
Paper  Co.,  supra,  the  court,  in  speaking  to 
this  very  question,  says:  ^'Defendant  offered 
evidence  tending  to  show  that  small  boys 
were  forbidden  the  premises,  and,  when 
found,  that  th^  were  driven  away,  and  it  is 
claimed  that  defendant  performed  its  full 
duty  in  keeping  them  away.  This  evidence, 
in  connection  with  that  offered  by  the  plain- 
tatt  upon  the  same  subject,  presented  a  ques- 
tion for  the  jury.''  We  think  that  this  dis- 
poses of  appellant's  fifth  exception. 

[3]  Appellant's  sixth  exception  is  equally 
without  merit  The  defendant's  liability  in 
this  case  is  in  no  wise  dependent  on  the  ques- 
tion as  to  whether  the  pole  was  on  or  off  of 
the  premises  which  it  had  rented  to  plain- 
tiff, father  of  the  dead  boy.  In  either  event, 
the  pole  was  not  rented  to  the  plaintiff.  Nor 
would  it  make  any  difference  if  it  had  been, 
except  that  it  may  have  rendered  the  ques- 
tion of  the  negligence  of  defendant  more  posi- 
tive and  clear.  Turner  v.  Power  Co.,  154  N. 
C.  131,  69  S.  B.  767;  Haynes  v.  Gas  Co.,  su- 
pra. There  was  no  evidence  tending  to 
show  that  any  one  except  defendant  had 
charge  of  this  pole,  or  had  any  authority  to 
remedy  any  defects  in  or  about  it.  The  de- 
fendant, therefore,  was  responsible  for  iti^ 
dangerous  and  deadly  condition. 

[4]  Appellant's  seventh  exception  Is  to  the 
refusal  of  the  court  to  charge  the  Jury  that 
plaintifTs  cause  of  action  was  barred  by  his 
contributory  negligence.  Under  the  facts  dis- 
closed by  the  evidence  in  this  case,  the  plain- 
tiff and  his  wife  were  not  guilty  of  contribu- 
tory negligence  in  permitting  their  six  year 
old  boy  to  go  out  into  the  yard  to  play. 

In  Day  v.  Power  Co.,  136  Mo.  App.  274,  117 
S.  W.  81,  plaintiff's  six  year  old  boy  was  kill- 
ed by  contact  with  a  live  wire  which  was 
strung  near  the  end  of  a  roof.  Plaintiff 
lived  on  the  third  story  of  a  building,  and 
this  roof  was  used  as  a  kind  of  back  yard. 
As  to  the  mother's  contributory  negligence, 
the  court  says :  "There  is  no  sufficient  ground 
fn  the  facts  before  us  for  declarhig  the  moth- 
er of  the  child  guilty  in  law  of  negligence. 
Under  the  facts  disclosed,  the  characteriza- 


tion of  her  conduct  was  an  issue  for  the  jury 
to  solve-  There  is  no  merit  in  the  suggestion 
that  the  child,  only  six  years  old,  was  guilty 
of  contributory  negligence."  In  Henderson  v. 
Refining  Co.,  219  Pa.  884,  68  AU.  968, 123  Am. 
St  Rep.  668,  the  court  says:  "As  to  the  sug- 
gestion that  the  parents  were  guilty  of  con- 
tributory negligence,  they  could  not  be  so 
held  as  a  matter  of  law,  merely  because  they 
allowed  a  seven  year  old  boy  to  go  around  by 
himself  upon  the  streets  in  the  vicinity  of  his 
home,  or  to  visit  a  neighbor's  house.  At  most 
the  question  would  be  for  the  jury.  Enright 
V.  Railroad,  204  Pa.  543,  54  Atl.  317.  The 
same  may  be  said  as  to  the  contention  that 
the  parents  were  negligent  in  not  warning 
the  boy  to  keep  away  from  the  machinery. 
It  was  not  so  clear  a  duty  that  the  court 
could  declare  it  as  a  matter  of  law."  In  En- 
right  V.  Railroad,  204  Pa.  543,  54  Atl.  317, 
holding  a  father  not  guilty  of  contributory 
negligence  in  permitting  an  11  year  old  son 
to  stroll  along  railway  tracks  1^  blocks 
away  from  home,  the  court  says:  "The  doc- 
trine which  imputes  negligence  to  a  parent 
in  such  a  case  is  repulsive  to  our  natural  in- 
stincts and  repugnant  to  the  condition  of 
that  class  of  persons  who  have  to  maintain 
life  by  daily  toil."  In  Colorado  Springs 
Electric  Co.  v.  Soper,  38  Colo.  126,  88  Pac. 
161,  twins  five  years  of  age  were  permitted 
to  play  in  the  grounds  of  a  nearby  public  in- 
stitution for  deaf  and  dumb.  A  passing 
teamster  allowed  them  to  ride  with  him  some 
two  blocks  away.  One  of  the  children,  after 
being  put  down,  took  hold  of  a  piece  of  barb 
wire  lying  in  the  grass,  the  other  end  of 
which  was  attached  to  an  electric  light  pole 
and  in  contact  with  electric  wires.  The 
child  was  injured.  In  speaking  to  the  ques- 
tion of  the  contributory  negligence  on  the 
part  of  the  child's  parents,  the  court  says: 
"They  were  away  from  the  traveled  portion 
of  the  street,  safe  and  secure  from  all  dan- 
gerous things  rightfully  on  the  street.  The 
barbed  wire  charged  with  electricity  had  ne 
right  to  be  there.  '  If  parents  are  negligent 
in  permitting  children  to  play  out  of  doors, 
on  public  grounds  in  the  daytime,  unattend- 
ed by  the  parents  themselves  or  others,  then, 
in  the  majority  of  cases,  it  will  be  necessary 
to  go  out  of  the  business  of  raising  or  at- 
tempting to  raise  children,  because  p(irents 
cannot  be  with  children  at  all  hours  of  the 
day ;  neither  is  it  practical  to  employ  others 
to  be  with  them  to  guard  them  against  un- 
seen dangers."  In  Compty  v.  Starke,  129 
Wis.  622,  109  N.  W.  650,  9  L.  R.  A.  (N.  S.) 
652,  the  court  says:  "Upon  the  issue  of  con- 
tributory negligence  of  plaintiff's  mother,  the 
evidence  tends  to  show  that  she  lives  in  a 
house  something  more  than  a  block  and  a 
half  from  the  place  of  injury,  and  around 
two  street  corners ;  that  she  is  a  woman  who 
earns  her  own  living  as  ec  nurse,  and  had 
the  care  of  the  housekeeping  for  her  fam- 
ily, consisting  of  her  mother,  an  adult  broth- 
er, herself,  and  three  children ;  that  she  had 
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never  known  the  plalntiit  to  go  wbere  the 
pile  driver  was  at  work ;  that  on  the  day  in 
question  her  brother  was  sick  in  bed,  and 
she  was  engaged  in  her  Saturday  house- 
cleaning;  that  she  gave  plaintiff  his  lunch 
in  the  kitchen,  which  had  a  door  leading  in- 
to the  back  yard  which  was  not  locked ;  that 
after  giving  him  hlB  lunch  she  turned  to  her 
work  in  another  room  and.  was  out  of  sight 
only  10  or  15  minutes  when  she  learned  of 
his  Injury.  •  •  •  We  think  that  the  or* 
dinary  mother  of  a  family,  under  these  cir* 
eumstances,  would  be  very  much  surprised 
to  hear  that  she  had  been  guilty  of  negli- 
gence In  the  care  of  an  approximately  three 
year  old  child.  Certainly  the  fact  of  such 
negligence  is  not  clear  enough  to  be  declar- 
ed so  as  a  matter  of  law.*'  In  Tecker  v. 
Railroad,  60  Wash.  570,  111  Pac.  791,  a  boy 
6^  years  of  age  went  to  the  post  office  with 
his  10  year  old  sister.  She  went  in  and 
got  the  mail,  and  when  she  came  out  the  boy 
had  gone  into  the  street,  and  had  been  run 
over  and  killed  by  one  of  defendant's  cars. 
The  court  says :  "Nor  can  it  be  said  as  mat* 
ter  of  law  that  the  parents  of  a  child  are 
negligent  in  permitting  him  to  go  upon  the 
streets  in  the  care  of  another  child  of  suffi- 
cient age  to  appreciate  and  avoid  danger,  or 
other  competent  custodian.  In  such  cases 
the  question  of  negligence  should  be  submit- 
ted to  the  Jury.  29  Qyc  558.  The  parent  is 
only  required  to  exercise  ordinary  care  in 
watching  and  controlling  the  child.  29  Cya 
556;  Cameron  v.  Duluth  Co.,  94  Minn.  104, 
102  N.  W.  208."  In  Saxton  v.  Railroad,  219 
Pa.  492,  68  AtL  1022,  a  boy  6^  years  of  age 
was  injured.  The  court  says:  "The  father 
of  the  boy  was  not  precluded  from  recover- 
ing because  he  permitted  his  son  to  go  upon 
the  streets  in  a  business  part  of  the  city  un- 
attended." It  appeared  in  Gunn  v.  Railroad, 
42  W.  Va.  676,  26  S.  B.  546,  36  K  R.  A.  575, 
that  two  boys,  five  and  six  years  of  age,  were 
run  over  and  killed  by  a  train  of  defend- 
ant They  lived  300  to  400  yards  from  the 
railroad.  In  speaking  to  the  question  of  the 
contributory  negligence  of  the  mother,  the 
court  says:  "The  mother  sent  them  that 
morning  to  turn  the  cows  up  the  road,  and 
come  back  by  the  com  lot  and  garden — a  dif- 
ferent direction  from  the  trestle,  I  under^ 
stand.  They  could  not  pen  or  imprison  their 
children  from  light  and  air  and  exercise  and 
play.  They  could  not  always  keep  unfail- 
ing watch  upon  them." 

The  evidence  in  this  case  shows  that  the 
father  was  away  from  home  from  early  in 
the  morning  until  late  at  night,  earning  a 
living  for  himself  and  family;  that  the 
mother  was  at  home  taking  care  of  her 
household  duties,  whldi  the  presence  of  sev- 
eral diildren  must  have  rendered  both  nu- 


merous and  exacting.  Under  such  circum- 
stances, surely  it  cannot  be  held  as  matter 
of  law  that  these  parents  were  negligent  in 
permitting  their  six  year  old  boy  to  go  out 
in  the  yard  to  play  without  constantly  watch- 
ing him.  If  such  a  rule  should  be  adopted* 
a  large  maj^ority  of  the  mothers  would  be 
forced  to  keep  their  little  children  in  the 
house,  or  else  be  responsible  for  any  Injury 
suffered  by  them  at  the  hands  of  others. 

As  to  the  ei^th  exception,  upon  the  ques- 
tion of  contributory  negligence,  there  is  no 
evidence  that  the  plaintiff  knew  of  the  con- 
dition of  ihe  pole  and  loose  guy  wire  tUl 
August  The  same  may  be  said  as  to  the 
contention  that  the  parents  were  negligent 
in  not  warning  the  boy  to  keep  away  from 
the  wire.  It  was  not  so  dear  a  duty  that 
the*  court  could  declare  it  as  a  matter  of  law* 

The  ninth  exception  is  to  the  court's  def- 
inition of  "negligence."  This  exertion  la 
without  merit,  particularly  as  the  court 
charged  the  jury  as  follows:  "But  if  yon 
find  a  reasonably  prudent  man  ordinarily 
would  have  permitted  that  wire  to  remain 
as  it  was  In  the  place  as  It  was,  detached 
from  the  ground,  then  it  would  not  be  neg- 
ligent in  the  company  in  having  It  in  that 
condition,  or,  if  yoiu  should  find  that  it  was 
not  the  proximate  cause  of  the  plaintUTs  in- 
testate^s  death,  why  you  should  answer  the 
first  issue,  "No."  Hicks  v.  Telegraph  Co.. 
73  S.  B.  189,  at  this  term. 

What  has  been  said  in  regard' to  the  pre- 
ceding assignments  of  error,  together  with 
the  authorities  set  out,  and  the  principles 
stated,  dispose  of  the  other  exoeptlona 
Those  facts  of  this  case  which  are  uncontest- 
ed present  a  dear  case  of  negligence;  the 
jury  having  found  against  the  defendant's 
contention,  under  the  diarge.of  the  court, 
which  gave  to  it  the  benefit  of  every  prin- 
dple  of  law  to  which  it  was  fairly  entitled. 
At  very  small  expense,  the  defendant,  with 
notice  of  the  dangerous  situation,  could,  by 
the  exercise  of  the  slightest  care,  have  pre- 
vented this  acddent,  and  the  wonder  is  that 
it  did  not,  at  once,  take  steps  to  do  so.  It 
may  be  that  the  courts,  tn  view  of  so  many 
injuries  from  this  deadly  agency,  which 
without  proper  care  is  a  constant  menace  to 
the  public,  will  have  to  suggest  that  compa- 
nies who  make  use  of  it  in  their  business 
must  either  convey  it  by  wires  laid  under 
ground,  or  so  safeguard  their  wires  as  to 
remove  this  ever-increasing  danger  to  those 
who,  in  their  ordinary  avocations,  must  come 
in  dose  proximity  to  this  subtle,  dangerous, 
and  oftentimes  fatal  current  It  is  no  in- 
justice or  hardship  to  the  defendant  that  we 
hold  it  liable  under  the  conceded  facts  of 
this  case. 

No  error. 
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STATE)  T.  ORAINQER  8t  »L 

(Sni^eme  Court  of  North  Carolina.     Dec.  20, 

1911.) 

1.  HoiaciDE  (S  158*)--BviDKiT0X  — ADiassi- 

BIUTT— PSfikSDITATlON . 

On  a  charge  of  marder  In  the  first  degree, 
eridence  as  to  the  accuaed  filling  up  on  whiskj 
and  shcotiDg  np  the  town  a  short  time  before 
the  murder,  and  of  hia  threats  made  to  his  wo- 
man companion  to  kill  the  deceased  and  of  her 
identification  to  Wm  of  the  victim^  was  proper^ 
ly  admitted  to  ahow  premeditation. 

[Bd.  Note.— For  other  cases^  see  Homicide, 
Cent  Dfg.  H  28^296;   Dec  Dig.  |  158.«] 

SL  CBQasTAii  Jj^w  (I  829^)— TaiAX/— INSIBUO- 

TZ0N8. 

An  instmction  in  an  action  for  a  homicide 
that  the  defendant  is  not  on  trial  for  selling 
whisky*  nor  £pr  making  an  assault  upon  a  third 
person,  was  proa;>erly  refused  wliere  the  charge 
of  the  court  Clearly  stated  for  what  offense  the 
defendants  were  tried  and  restricted  the'  trial 
to  that  issusk 

[Bd.  Note.*^F6r  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2011 ;  Dec.  Dig.  |  829.*] 

8.  HOMICIDB   (t  800*)--TBIAI<— iNBTBUCnONB. 

Where  in  a  prosecution  for  homicide  the 
defendant  requested  an  instruction  that  if  when 
defendant  shot  the  deceased  they  were  strug- 
gling togeUier,  and  the  deceased  entered  into 
the  combat  willingly,  they  could  only  convict 
of  manslaughter,  unless  it  had  been  shown  by 
the  state  that  the  shooting  resulted  from  a 
premoditated  purpose,  which  would  have  been 
carried  out  even  if  tne  deceased  had  not  en- 
tered hito  the  struggle,  the  instruction  was 
properly  refused  for  leaving  out  of  considera- 
tion the  presumption  of  murder  in  the  second 
degree  wnich  arises  from  the  killing  with  a 
deadly  weapon. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  649-656;  Dec  Dig.  |  809.*] 

4  Homicide  (|  7*)— Motivk. 

While  in  a  prosecution  for  homicide  the 
case  of  the  state  may  be  strengthened  by  the 
showing  of  a  motive  when  the  evidence  is  cir- 
cumstantia],  proof  of  a  motive  is  not  necessary 
to  justify  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  12;  Dec  Dig.  i  7.*] 

(^.  CBiiaNAL  Law  (|  770*)— Tbial— Peovwcb 

OF  COUBTS. 

It  is  the  duty  of  the  court  to  call  the  at- 
tention of  the  jnvy  to  the  contentions  of  the 
parties  which  are  supported  by  the  evidence, 
so  that  a  recital  of  the  contentions  of  the  state 
in  summing  up  the  contentions  of  both  parties 
in  a  prosecution  for  homicide  was  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1806;   Dec  Dig.  |  77a*J 

Brown  and  Allen,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Columbus 
County;  Whedbee,  Judge. 

Robert  Grainger  and  Missie  Harlow  were 
convicted  of  murder  In  the  second  degree, 
and  appeaL    Affirmed. 

Lewis,  Lyon  &  Qreer  and  Irvin  B.  TudE- 
er,  for  appellants.  T.  W.  Bickett,  Atty. 
Gen.,  and  Geo.  L.  Jones,  Asst  Atty.  Gen., 
for  the  State. 

CLARK,  C.  J.  The  prisoners,  Robert 
Grainger  and  Missie  Marlow,  were  conyicted 


of  murder  In  the  second  degree.  The  evi- 
dence '  for  the  state  showed:  That  they 
were  living  together  without  being  married. 
That  on  the  morning  of  April  28»  1911,  In 
company  with  one  Tyson,  they  went  to  Cer- 
ro  Gordo,  where  Grainger  got  an  express 
package  out  of  the  depot  containing  whisky. 
Grainger  had  a  gun,  and,  before  he  got  back 
into  the  buggy,  MLssie  Marlow  said  to  him: 
"You  had  better  get  a  box  of  shells.  You 
will  have  need  of  them  this  evening."  Grain- 
ger bought  the  shells,  and  they  started  to 
Grist's,  four  miles  away.  On  the  way  the 
parties  took  some  15  or  20  drinks  of  the 
whisky  to  which  they  had  added  some  wat- 
er, and  the  witness  said  they  were  "neither 
drunk  nor  sober"  when  they  got  to  Grist's. 
On  the  way  Grainger  was  constantly  firing 
his  gun,  and  Missie  Marlow  reloading  the 
gun  every  time  he  fired  it  On  the  road 
Grainger  and  Missie  Marlow  talked  about 
Bud  Nobles,  the  deceased.  Grainger  aald: 
"Ain't  you  got  an  old  sport  at  Grist's?" 
She  denied  it,  and  Grainger  said,  with  an 
oath,  that  she  knew  she  had,  that  it  was 
Bud  Nobles,  and  that  he  "would  tend  to 
him  thia  evening."  He  made  the  same 
threat  to  her  three  or  four  times  that,  he 
"would  tend  to  Nobles"  that  evening.  When 
they  got  to  Grist's,  Grainger  shot  and  scared 
some  little  children,  who  ran  Into  a  ditch 
about  200  yards  from  the  post  office.  Then 
Grainger  said:  "Let's  drink  some  whisky." 
As  the  parties  passed  Smith's  store,  Bud 
Nobles  was  standing  between  the  store  and 
the  old  post  office.  Missie  Marlow  said  to 
Grainger,  "Yonder  Is  the  man  you  want;" 
and  Grainger  said,  "How  do  you  know  It 
is?"  Missie  said,  "I  know  him  by  the  suit 
of  clothes,  and  I  want  you  to  shoot  his 
d — d  head  off;"  and  Grainger  said,  "I  will 
do  anything  you  say  do."  This  was  about 
half  an  hour  before  he  shot  Nobles.  Grain- 
ger fired  the  gun  twice  at  the  house  of  Mr. 
Struthers.  They  then  went  on  down  the  , 
road  about  300  yards,  and  Grainger  said, 
"Let's  stop  and  take  a  drink,"  and  they  all 
did  so.  They  then  drove  up  to  a  negro 
house  and  shot  a  time  or  two^  and,  after  some 
profanity  and  rowdiness,  Grainger  Jumped 
out  of  the  buggy  with  his  gun  in  his  hand 
and  his  knucks  on  the  other,  and  took  after 
the  darkey,  whom  he  overtook  and  struck 
two  or  three  Umes.  Missie  Marlow  over- 
took him,  and  they  went  up  the  road  to- 
gether, and  saw  Bud  Nobles  standing  In  the 
yard  of  Wiley  Hammond.  Grainger  then 
opened  his  gun  and  said,  "Bring  me  some 
shells."  Missie  Marlow  said,  "Run  here, 
Robert,  I  have  got  the  shells."  They  ran 
towards  each  other,  and  Grainger  got  the 
shells  from  her.  Nobles  went  on  off  up  the 
street,  when  Grainger  ran  across  and  cut  him 
off.  Nobles'  hands  went  ui),  palms  out,  and 
Grainger  shot   Nobles,   and  the  latter  fell. 
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He  was  unarmed.  Grainger  was  four  feet 
from  Nobles  when  he  shot  him.  Nobles  died 
from  the  wound«  There  was  other  evidence 
of  Grainger  "shooting  up"  the  town;  Mis- 
sie  Marlow  being  with  him. 

The  above  was,  in  substance,  the  evidence 
for  the  state  somewhat  condensed.  The  evi- 
dence offered  by  the  defendant  tended  to 
show  that  there  was  a  fight  between  the 
two  men,  and  that  the  prisoner  Grainger 
was  cut  with  a  knife.  McOumbie,  witness 
for  the  state,  testified  that  he  arrested  Rob- 
ert Grainger  and  Mlssie  Marlow  about  2 
o'clock  that  night;  that  he  saw  his  under- 
shirt, and  it  was  cut  tn  several  places;  tiiat 
there  was  a  scar  on  his  arm  and  two  or 
three  cuts  in  his  back,  but  the  cuts  were 
not  bleeding,  and  Grainger  said  that  he 
had  been  cut  in  the  arm  the  day  before  at 
Tyson's  in  trying  to  part  some  men  in  a 
row.  He  did  not  allude  to  the  cuts  on  his 
back. 

[1]  The  first  11  exceptions  are  to  the  al- 
lowance of  the  evidence  as  to  the  prisoner 
''tanking  up"  on  whisky,  his  threats  to  Mls- 
sie Marlow  in  regard  to  Nobles,  and  the  con- 
versation between  them,  and  as  to  her  iden- 
tifying Nobles,  and  telling  Grainger  to  shoot 
his  head  off,  and  his  saying  that  he  would 
do  so,  and  the  evidence  generally  in  regard  to 
Grainger  ''shooting  up"  the  town.  All  this 
testimony  was  competent  on  the  charge  of 
murder  in  the  first  degree  to  show  premed- 
itation. The  jury  were  lenient  in  not  tak- 
ing that  view  of  it,  but  in  letting  the  par- 
ties off  with  a  conviction  of  murder  in  the 
seccmd  degree.  It  is  true  the  prisoner  tes- 
tified that  there  had  been  a  fight  between 
him  and  the  deceased,  and  on  the  trial  the 
prisoner  was  stripped  in  the  prefsence  of  the 
Jury,  and  showed  the  cuts  in  his  shirt  and 
in  his  body.  But  the  Jury,  in  spite  of  the 
able  defense  of  his  counsel  and  the  impas- 
sioned appeals  to  their  sympathies,  did  not 
accept  this  version,  but  found  ttiat  the  pris- 
oners were  guilty  of  murder  in  the  second 
degree.  There  Is  also  further  evidence  for 
the  state  that  the  wounds  on  the  prisoner's 
body  were  not  fresh  the  night  after  the 
homicide.  The  Jury  rejected  entirely  the 
prisoner's  allegation  of  self-defense. 

The  prisoner  also  relies  upon  an  exception 
that  the  Judge  refused  to  give  the  following 
prayer  for  instruction :  "The  court  Instructs 
the  Jury  that  the  prisoner  is  not  on  trial 
for  selling  whisky  nor  for  making  an  as- 
sault upon  Henry  Johnson  with  a  pair  of 
knucks,  and  as  independent  facts  should  not 
be  considered  by  the  Jury  in  arriving  at  a 
verdict  in  this  case.'*  The  prisoner,  Grain- 
ger, contends  that  at  the  time  he  fired  the 
shots  three  persons  were  assaulting  him  with 
knives;  that  he  was  not  in  the  wrong;  that 
he  attempted  to  get  them  to  stop;  that  they 
cut  him  in  the  back,  and  knocked  him  down 
and  he  fired.     The  court  told  the  Jury  that, 


if  this  was  80,  Grainger  was  not  guilty  of 
any  offense,  and  it  would  be  their  duty  to 
return  a  verdict  of  not  guilty.  The  Jury 
by  their  verdict  utterly  rejected  the  version 
of  the  affair  contended  for  by  the  prison- 
ers. Having  rejected  the  prisoner's  plea  of 
self-defense,  then,  under  the  law,  the  Jury 
would  be  compelled  to  return  a  verdict  of 
murder  in  the  second  degree,  unless  the  de- 
fendant had  offered  evidence  tending  to  re- 
duce the  crime  to  manslaughter,  and  there 
was  nothing  in  the  evidence  referred  to  In 
the  above  special  Instructions  which  tended 
to  reduce  or  increase  the  grade  of  the  crime 
committed.  State  v.  Quick,  160  N.  O.  820,  64 
S.  E.  168. 

[2]  The  charge  of  the  court  clearly  stated 
for  what  offense  the  prisoners  were  tried, 
and  restricted  the  trial  to  that  This  was  a 
substantial  compliance  with  the  prayer.  The 
prisoners  refrained  from  arguing  in  their 
brief  the  eighteenth  exception  for  refusal  to 
give  another  prayer  for  instruction,  though 
they  do  not  expressly  abandon  it. 

[3]  That  prayer  could  not  have  been  given 
b^  the  courts  for  it  left  out  of  consideration 
the  presumption  of  murder  in  the  second 
degree  which  arises  from  the  killing  with  a 
deadly  weapon. 

[4]  Nor  was  It  error  to  refuse  the  prayer 
for  Instruction  that  it  was  Incumbent  upon 
the  state  to  show  motive  on  the  part  of 
Mlssie  Marlow  for  desiring  that  death  or 
bodily  injury  be  inflicted  on  the  deceased 
Bud  Nobles.  The  law  does  not  require  that: 
"If  such  motive  existed,  it  Is  the  duty  of  the 
state  to  show  the  same  to  the  Jury."  While 
the  case  may  be  strengthened  by  showing 
motive  when  the  evidence  is  circumstantial, 
yet  the  state  is  never  required  to  show 
such  motive.  State  v.  Adams,  186  N.  O.  620, 
48  S.  E.  589;  State  v.  Turner,  143  N.  O.  642, 
57  S.  B.  158;  State  v.  Stratford,  149  N.  a 
483,   62  S.   E.  882. 

[6]  Nor  can  we  sustain  exception  23,  which 
Is  that  the  court  recited  the  contentions  of 
the  state  in  summing  up  the  contentions  of 
both  parties  to  the  Jury.  In  Walker  v. 
Walker,  151  N.  C.  167,  65  S.  B.  925,  Mr.  Jus- 
tice Manning  said:  "His  honor  was  ii^  this 
particular  stating  the  contentions  of  the  de- 
fendant, and  there  was  evidence  offered  on 
the  trial  supporting  this  contention.  It  has 
been  fre9uently  held  by  this  court  that  it  is 
the  duty  of  the  trial  Judge  to  call  to  the 
attention  of  the  Jury  those  contentions  of 
the  parties  which  are  supported  by  the  evi- 
dence." 

The  prisoners  were  defended  by  able,  elo- 
quent, and  zealous  counsel.  The  case  was 
tried  by  a  very  careful  and  able  Judge.  The 
prisoners  both  testified  in  their  own  behalf. 
The  Jury,  after  weighing  carefully  and  Im- 
partially all  the  evidence  on  both  sides,  have 
arrived  at  what  may  well  be  deemed  a  most 
merciful   verdict     They   might   well    have 
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found  upon  tliis  evidence  the  prisoners  gollty 
of  murder  In  the  first  degree. 

In  carefully  considering  the  exceptions,  we 
find  no  error  committed  which  was  preju- 
dicial to  the  prl8<»6r8. 

No  error. 

BROWN,  J.  (dissenting).  Since  I  have 
been  a  member  of  this  court  I  have  never 
voted  for  a  new  trial  in  a  criminal  case  un- 
less I  saw  that  some  substantial  and  harm- 
ful error  had  been  committed  on  the  trial. 
I  think  that  is  the  case  here. 

The  court  permitted  the  state  to  introduce 
evidence  tending  to  prove  that  some  time 
prior  to  defendant  Grainger  meeting  with 
Nobles,  the  deceased,  said  defendant  shot 
at  Struther*s  house;  that  he  came  back  up 
Hammond  street,  and  met  up  with  some 
negroes,  and  hit  one  of  them;  that  he 
threatened  to  shoot  one  Hinson;  that  he 
shot  at  some  colored  children;  that  he  made 
an  assault  on  Henry  Johnson  with  his  gun 
and  struck  him  with  knucks;  and  that  he 
was  attonpting  to  sell  whisky.  All  this  evi- 
dence it  appears  to  me  to  be  utterly  incom- 
petent and  well  calculated  to  seriously  prej- 
udice the  defendants  before  the  Jury. 

The  plea  of  the  defendant  Grainger  is  self- 
defoise,  and  his  main  reliance  was  his  own 
testimony,  and  bringing  all  these  extraneous 
and  incompetent  matters  into  the  case  un- 
doubtedly greatly  injured  him.  State  v. 
Jones,  98  N.  C.  611;  State  v.  Barfleld,  29 
N.  G.  209^^806;  21  Gyc.  p.  896;  Whitaker  v. 
State,  79  Ga.  87,  8  S.  B.  403. 

The  prisoners  ask  the  following  instruc- 
tion, which  was  refused,  and  they  excepted: 
•The  court  instructs  the  jury  that  the  pris- 
oners are  not  on  trial  for  selling  whisky 
nor  for  making  an  assault  upon  Henry  John- 
son with  a  pair  of  brass  knucks,  and,  as  in- 
dependent facts,  should  not  be  considered  by 
the  jury  in  arriving  at  a  verdict  in  this 
case.*'  The  Attorney  General,  with  his  usual 
candor,  says  in  his  brief  that  in  his  opinion 
the  court  should  have  given  that  prayer, 
and  admits  that  the  evidence  referred  to  in 
the  instruction  was  not  competent 

It  is  argued,  however,  that,  inasmuch  as 
the  jury  rejected  the  defendant's  plea  of 
self-defense,  the  error  was  harmless,  as  de- 
fendant would  be  guUty  of  murder  in  the  sec- 
ond degree,  the  crime  for  which  they  stand 
convicted.  It  may  be  that  the  admission  of 
tU  that  incompetent  evidence  so  prejudiced 
their  minds  that  the  Jury  rejected  his  plea 
and  evidence  entirely. 

This  was  a  proper  and  pertinent  instruc- 
tion, and,  had  it  been  given,  it  would  have 
neutralized  the  effect  of  the  incompetent 
evidence^ 

ALLEN,  J.,  concurs  in  this  dissent 
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1-  Tbusts  (5  305*)— Right  of  Action— Fidu- 
ciABT  Relations. 

The  complaint  aUeging  that  plaintiff,  owing 
defendant  $800,  conveyed  land  to  him  on  a 
separate  contemporaneous  nnrecorded  agree- 
ment executed  by  them,  that  defendant  should 
sell  the  land,  snbject  to  plaintififs  approval,  and 
out  of  the  proceeds  pay  the  debt  to  himself, 
and  the  surplus  to  plaintiff;  that  defendant 
violated  his  agreement,  and,  without  plaintiff's 
approval,  sold  and  conveyed  the  land  to  B.  for 
much  less  than  its  value;  that  B.  lias  insti- 
tuted action  against  plaintiff's  tenant  for  pos- 
session; and  that  defendant  has  refused  to 
account  to  plaintiff  for  the  value  of  the  land 
or  the  proceeds  of  the  sale — states  a  cause 
of  action.  B.,  under  such  circumstances,  hav- 
ing acquired  title  to  the  land,  and  plamtiff's 
oidy  remedv  being  in  such  an  action  against 
defendant  for  an  accounting  for  the  value  of 
the  land. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec 
Dig.  i  305.*] 

2.   REFBBENCB  (§  31*)— GONSKNT  RBFSBKNOIh- 

Setting  Aside  Gbdeb. 

While  neither  party  to  a  consent  reference 
can,  without  the  consent  of  the  other,  withdraw 
therefrom,  the  order  of  reference,  as  well  as 
the  report,  may  be  set  aside  by  the  court  for 
good  cause  shown,  as  that  plaintiff  was  misled, 
and  consented  to  the  reference  because  it  was 
represented  that  a  third  person  was  a  jparty  to 
the  agreement  and  would  be  bound  by  it,  when, 
in  fact,  no  one  had  authority  to  represent  him. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Dec.  Dig.  S  31.*] 

Appeal  from  Superior  Gourt,  Buncombe 
Gounty;    Lane,  Judge. 

Action  by  F.  A.  Lance  against  J.  N.  Rus- 
sell. From  an  order  setting  aside  an  order 
of  reference,  defendant  appeals,  and  moves 
to  dismiss  the  action.  Motion  denied,  and 
order  affirmed. 

This  action  was  commenced  on  the  10th 
day  of  November,  1903,  and  the  complaint 
is  as  follows: 

"(1)  That  on  the  1st  day  of  April,  1902, 
the  plaintiff  executed  to  the  defendant  a 
certain  deed  conveying  to  the  said  J.  N.  Rus- 
sell a  certain  tract  of  land  containing  about 
325  acres,  situate  in  Limestone  township. 
Buncombe  county,  N.  G.,  bounded  on  one 
side  by  the  French  Broad  river,  the  same 
being  fully  described  in  the  deed  aforesaid, 
which  is  duly  registered  on  page  507  of 
Book  No.  123  in  the  office  of  register  of 
deeds  of  Buncombe  county. 

"(2)  That  the  said  deed  was  intended  by 
the  plaintiff  and  by  the  defendant  to  op- 
erate only  as  a  deed  In  trust,  and  was  ac- 
cepted by  the  said  defendant  as  such,  and 
the  plaintiff  alleges  that  such  was  the  only 
effect  thereof. 

*'(3)  That  the  trusts  upon  which  the  said 
defendant  accepted  said  conveyance  were 
set  out  in  an  instrument  of  writing  execut- 
ed by  the  said  J.  N.  Russell  simultaneously 
with  the  execution   of  said   deed   in  trust 
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That  tbe  original  of  said  paper  writing  was 
left  with  J.  McD.  WhitBon,  now  deceased, 
who  was  plaintiff's  attorney  in  that  trans- 
action, and  plaintiff  has  diligently  searched 
for  said  instnunent  amoDg  the  papers  of  the 
said  J.  McD.  Whitson  in  the  hands  of  his 
administrator  and  elsewhere,  and  has  been 
nnable  to  find  said  paper,  and  therefore 
plaintiff  is  nnable  to  attach  a  copy  thereof 
to  his  complaint;  but,  as  plaintiff  Is  In- 
formed and  believes,  the  defendant  has  a 
copy  of  the  same. 

'*(4)  That  at  the  time  of  execution  of  said 
deed  in  trust  plaintiff  was  indebted  to  de- 
fendant in  the  snm  of  abont  $800  or  $900, 
the  exact  amount  being  undetermined  at 
that  time,  and  the  plaintiff,  being  desirous 
of  securing  to  the  defendant  the  payment  of 
said  indebtedness,  executed  the  said  deed  in 
trust  with  the  agreement  that  the  said  de- 
fendant should  sell  said  land  at  a  fair  valu- 
ation, and  from  the  proceeds  of  such  sale 
pay  off  plaintiff's  indebtedness  to  the  de- 
fendant, and  pay  any  overplus  to  the  plain- 
tiff, it  being  expressly  understood  and  agreed 
between  plaintiff  and  defendant  that  defend- 
ant should  not  sell  said  land  for  less  than 
its  real  value,  nor  without  the  consent  and 
approval  of  the  plaintiff  as  to  the  price. 

"(5)  That  afterwards,  to  wit,  on  the  17th 
day  of  June,  1903,  the  defendant  undertook 
to  convey,  and  did  execute  what  purported 
to  be  a  deed  conveying  to  one  H.  T.  Brown 
at  the  price  of  $3,500,  the  said  land. 

"(0)  That  according  to  plaintiff's  best 
knowledge  and  belief,  and  he  so  avers  the 
tACt  to  be,  the  said  land  Is  worth  the  sum 
of  $16,250,  and  the  sum  of  $3,500  was  a 
grossly  Inadequate  price  for  said  land,  as 
the  defendant  then  and  there  well  knew. 

*'(7)  That  said  alleged  sale  by  the  said  de- 
fendant to  the  said  £L  T.  Brown  was  made 
against  the  protest  of  the  plaintiff. 

"(8)  That  the  defendant  by  said  alleged 
sale  of  said  land  grossly  abused  his  trust, 
and  thereby  damaged  the  plaintiff  to  the  ex- 
tent of  $12,760. 

«(9)  That  the  said  H.  T.  Brown  has  in- 
stituted suit  In  the  superior  court  of  Bun- 
combe county  against  J.  W.  Ducker,  plain- 
tiff's tenant,  for  the  possession  of  said  land, 
claiming  to  own  the  same  in  fee  simple  by 
virtue  of  said  alleged  deed  executed  by  the 
defendant  as  aforesaid. 

'*(10)  That  the  defendant,  J.  N.  Russell, 
has  not  accounted  to  the  plaintiff  for  the 
proceeds  of  said  alleged  sale  of  said  land 
or  paid  plaintiff  anything  on  the  account  of 
such  alleged  sale. 

"Wherefore,  plaintiff  prays  the  court  that 
the  defendant  be  required  to  account  to  the 
plaintiff  for  the  full  value  of  said  land,  and 
pay  to  the  plaintiff  the  sum  of  $16,250  dam- 
age, caused  by  the  abuse  of  his  trust  as  here- 
inbefore alleged,  for  the  costs  of  the  action, 
and  for  such  other  and  further  relief  as 
the  nature  and  circumstances  of  the  case 
will  allow,  or  to  the  court  may  seem  meet" 


An  answev  was  filed  by  •  the  defendant, 
and  at  September  term,  1907,  the  following 
entry  appears  on  the  minute  dodcet:  "By 
mutual  agreement  this  case  is  referred  to 
Gallatin  Roberts,  to  take  and  state  an  ac- 
count between  the  various  parties^" 

The  referee  filed  his  report  at  May  term, 
1909,  to  which  the  platutiff  excepted,  and 
at  July  term,  1911,  the  judge  presiding  made 
the  following  order,  setting  aside  the  report 
and  the  order  of  reference:  TThis  cause 
coming  on  to  be  heard  upon  the  motion  of 
F.  A.  Lance,  plaintiff,  to  set  aside  the  order 
of  reference,  heretofore  made  in  said  cause, 
and  upon  the  motion  of  John  N.  Russell,  the 
defendant  therein,  to  confirm  the  report  of 
Qallatln  Roberts,  referee,  heretofore  appoint- 
ed in  said  cause,  the  court  finds  the  follow- 
ing facts: 

"(1)  That  the  said  report  was  made  in  pur> 
Buance  of  the  following  agreement':  ^he  de- 
fendant, J.  N.  Russell,  comes  into  court  at 
this  stage  of  the  trial,  and  agrees  that  the 
suit  of  H.  T.  Brown  against  J.  H.  Thicket, 
and  the  suit  of  F.  A.  Lance  against  J.  N. 
Russell,  may  be  consolidated  for  the  purpose 
of  this  consent  decree,  which  proposition  is 
as  follows:  That  a  decree  may  be  entered  In 
the  case  so  consolidated,  directing  H.  T. 
Brown  to  convey  in  fee  simple  to  the  plain- 
tiff, F.  A.  Lanoe,  the  land  in  controversy 
In  the  action  between  H.  T.  Brown  and  J. 
W.  Ducker,  according  to  the  metes  and 
bounds  described  in  the  deed  made  from  F.  A. 
Lance  to  J.  N.  Russell,  as  set  forth  in  the 
complaint,  and  that  F.  A«  Lance  shall  pay 
off  and  discharge  all  of  the  Indebtedness  in- 
cluded in  the  trust  agreement  marked  "Ex- 
hibit A,''  as  provided  for  in  that  instrument, 
according  to  the  terms  and  tenor  thereof, 
together  with  interest  lawfully  incident  to 
the  said  Indebtedness,  and  that  a  referee  be 
appointed  by  this  court,  under  a  consent 
decree,  to  state  an  account  between  the 
plaintiff,  F.  A.  Lance,  and  the  defendant, 
J.  N.  Russell,  and  H.  T.  Brown,  and  to  as- 
certain what,  if  anything,  is  due  and  owing 
to  the  plaintiff,  F.  A.  Lance,  by  reason  of 
the  rents  and  profits  for  which  the  defend- 
ant, J.  N.  Russell,  or  H.  T.  Brown,  or  ei- 
ther of  them,  by  reason  of  any  possession 
or  occupation  had  and  exercised  by  either 
J.  N.  Russell  or  H.  T.  Brown,  or  their  ten- 
ants, over  the  land,  or  any  part  of  the  same, 
in  controversy,  and  for  the  purpose  of  such 
accounting  the  defendant,  J.  N.  Russell,  and 
H.  T.  Brown,  or  both  of  them,  shall  be  held 
accountable  for  the  fair  and  reasonable  rent- 
al value  of  the  land  in  controversy,  which 
the  referee  may  determine  the  said  J.  N. 
Russell  and  H.  T.  Brown,  or  their  tenants, 
to  have  been  in  the  actual  possession  of. 
That  it  shall  be  decreed  that  this  convey- 
ance shall  be  made  by  H.  T.  Brown  to  F.  A. 
Lance  of  any  and  all  amounts  of  money  pay- 
able by  him  under  the  terms  of  this  agree- 
ment That  each  side  shall  pay  their  own 
costs,  and  the  court  costs  shall  be  divided 
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eqaally  between  J.  N.  RtiBsell  and  F.  A. 
Lance,  and  tbat  Gallatin  Bol>erts,  Esq.,  be 
appointed  referee  to  state  the  account  be- 
tween F.  A.  Lance  and  J.  N.  Rnssell,  and 
tbat  the  said  referee  shall  report  within 

days  from  date.    That  the  plaintiff, 

F.  A.  Lance,  shall  have  90  days  from  the 
time  of  the  filing  of  his  report  by  the  ref- 
eree In  which  to  pay  off  the  indebtedness  up- 
on the  land  in  controversy/ 

**(2)  That  the  said  Hugh  T.  Brown  men- 
tioned in  said  order  did  not  consent  to  said 
order,  and  did  not  in  any  way  become  a 
party  to  said  reference,  and  is  not  bound 
by  any  of  the  findings  of  said  referee.  That 
the  plaintiff,  F.  A.  I^tnce,  entered  Into  said 
agreement  to  refer  with  the  full  understand- 
ing that  the  said  Hugh  T.  Brown  was  a 
party  to  such  reference,  and  would  not  have 
entered  into  such  agreement  but  for  such 
understanding.  That  the  said  Lance  be- 
lieved, and  had  reason  to  believe,  that  said 
Brown  was  a  party  to  such  reference.  That 
the  said  reference  without  such  Brown  be- 
ing a  party  thereto  was  prejudicial  to  the 
rights  of  the  plaintiff,  F.  A.  Lance,  and 
that  the  plaintiff  should  not  be,  and  is  not, 
bound  by  such  reference  or  by  the  findings 
of  the  referee. 

"(3)  The  court  further  finds  as  a  fact,  it 
being  admitted  by  the  parties,  that  after 
the  filing  of  the  report  of  Gallatin  Roberts, 
the  said  referee,  that  the  said  Hu^  T. 
Brown  tendered  a  fee-simple  deed  to  the 
said  land  to  F.  A.  liance,  which  offer  has 
been  continued. 

''It  Is  therefore,  upon  motion  of  counsel  for 
the  plaintiff,  considered,  ordered,  and  ad- 
Judged  that  the  said  report  be  not  con- 
firmed; that  the  said  order  of  reference  be 
set  aside;  and  that  the  said  cause  stand  for 
trial  in  its  order  on  the  civil  Issue  docket 
of  the  superior  court  of  Buncombe  county." 

The  defendant  excited  to  this  order,  and 
appealed.  H.  T.  Brown  has  not  been  made 
a  party  to  this  action.  The  defendant  also 
moves  in  this  court  to  dismiss  the  action, 
for  that  the  complaint  does  not  state  t&cta 
sufildent  to  constitute  a  cause  of  action. 

W.  W.  Jones  and  Ghas.  E.  Jones,  for  ap- 
pellant. Locke  Graig  and  H.  B.  Carter,  for 
appellee. 

ALLBN,  J.  [1]  The  motion  to  dismiss  the 
action  upon  the  ground  that  the  complaint  Is 
insufficient  is  based  upon  the  allegations 
contained  in  the  ninth  paragraph  of  the  com- 
plaint, the  defendant  contending  that  it  is 
there,  in  substance,  alleged  that  the  plaintiff 
is  resisting  a  reoovory  of  possession  of  the 
land  conveyed  by  the  defendant  to  H.  T. 
Brown,  and,  if  so,  that  he  is  not  entitled 
to  an  account  of  the  purchase  money.  The 
allegations  of  the  complaint  do  not,  how- 
ever, go  as  far  as  the  defendant  insists.  It 
is  not  alleged  that  the  plaintiff  is  a  party 
to  the  action  instituted  against  Ducker,  or 


that  there  has  been  any  refusal  to  surrender 
possession,  or  that  any  defense  has  been  en- 
tered in  the  action.  But,  if  these  allega- 
tions were  present,  we  think  a  fair  construc- 
tion of  the  complaint  is  that  the  plaintiff, 
being  indebted  to  the  defendant  in  the  sum 
of  $800  or  $900,  conveyed  to  him  the  land  in 
controversy,  and  that  there  was  a  contem- 
poraneous agreement,  which  was  not  regis- 
tered, that  the  defendant  should  sell  the 
land,  subject  to  the  approval  of  the  plaintiff, 
and  out  of  the  proceeds  of  sale  pay  off  the 
debt  to  the  defendant,  and  pay  any  surplus 
to  the  plaintiff;  that  the  defendant  violated 
his  agreement,  and  sold  the  land  to  H.  T. 
Brown,  without  the  approval  of  the  plaintiff, 
for  much  less  than  Its  real  value;  that  the 
said  Brown  has  instituted  an  action  against 
the  tenant  of  the  plaintiff  to  recover  posses- 
sion of  the  land,  and  that  the  defendant  has 
refused  to  account  to  the  plaintiff  for  the 
value  of  the  land  or  for  the  proceeds  of  the 
sale  to  Brown.  Under  these  allegations. 
Brown  acquired  title  to  the  land,  and  the 
only  redress  for  the  plaintiff  is  against  the 
defendant  in  this  action.  The  case  rests 
largely  on  the  principles  declared  In  Sprin- 
kle V.  Wellbom,  140  N.  C.  178,  52  8.  E.  606, 
8  L.  R.  A.  (N.  S.)  174,  111  Am.  St  Rep. 
827,  and  In  our  opinion  a  cause  of  action  is 
stated  in  the  complaint 

[21  The  remaining  question  is  as  to  the 
power  of  the  Judge  to  set  aside  the  order 
of  reference  and  the  report  of  the  referee. 
If  it  was  within  his  discretion,  we  have  no 
right  to  interfere  with  its  lawful  exercise. 
The  authorities  seem  to  be  imlform  that  nei- 
ther party  can  withdraw  from  a  consent 
reference,  and  that  it  cannot  be  set  aside  ex- 
cept by  mutual  consent,  but  that  the  court 
retains  Jurisdiction,  and  may,  for  good  cause 
shown,  set  aside  the  order  of  reference  as 
well  as  the  report  Buskee  v.  Surles,  79  N. 
O.  53;  Patrick  v.  Railroad,  101  N.  C.  604,  8 
S.  B.  172;  Smith  v.  Hicks,  108  N.  C.  251,  12 
S.  E.  1035;  Cummlngs  v.  Swepeon,  124  N.  a 
584,  32  S.  E.  966;  Brackett  v.  Gilliam,  125 
N.  C.  382,  34  S.  E.  444.  The  Judge,  in  effect, 
finds  as  a  fact  that  the  plaintiff  was  misled, 
and  that  he  consented  to  the  reference  be- 
cause it  was  represented  that  H.  T.  Brown 
was  a  party  to  the  agreement,  and  would 
be  bound  by  it,  when.  In  fact,  no  one  had  au- 
thority to  represent  him,  which  Is,  we  think, 
"good  cause  shown."  In  Kerr  v.  Hicks,  131 
N.  G.  90,  42  S.  E.  532,  a  consent  order  of 
reference  was  modified  and  made  compulsory 
upon  a  finding  by  the  court  that  one  of  the 
parties  excepted  at  the  time  the  order  was 
made,  and,  if  this  can  be  done,  there  is  no 
reason  for  denying  the  power  to  set  aside 
the  order  altogether,  if  one  party  is  misled 
by  the  other,  and  thereby  induced  to  agree 
to  the  reference. 

We  find  no  error* 

Affirmed. 
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WILLIAMS  et  aL,  School  Committee,  t. 
BRADFORD. 

(Supreme  Court  of  North  Carolina.    Dec  23, 

1911.) 

1.  Civil  Rights   ($  9^)— School  Tax— Dib- 
CBiMiNATioN— White  and  Colored  Racks. 

Priv.  Laws  1911,  c.  345,  provides  that,  in 
order  to  increase  the  annual  tax  for  the  erect- 
ing of  a  school  building  for  the  whites  in  a 
certain  school  district,  the  patrons  might  apply 
to  the  county  commissioners  for  an  additional 
tax  to  raise  funds  to  erect  such  building  when 
the  board  should  order  the  question  submitted 
to  the  qualified  voters  of  the  district.  Const. 
art.  9, 1  2,  provides  that  the  General  Assembly 
shall  provide  for  a  uniform  system  of  public 
schools,  and  that  the  children  of  the  white  and 
colored  races  shall  be  taught  in  separate  pub- 
lic schools;  "but  there  shall  be  no  discrimina- 
tion of  or  prejudice  of  either  race."  Held,  that 
the  statute  violated  the  Constitution,  in  that 
it  discriminated  against  the  colored  race  by  re- 
quiring that  the  tax  be  issued  to  erect  a  build- 
ing for  the  whites  without  leaving  any  discrim- 
ination in  the  local  board  as  to  the  apportion- 
ment of  the  fund. 

[Ed.  Note.— For  other  cases,  see  Civil  ^ghts, 
Cent.  Dig.  I  6;  Dec.  Dig.  §  9.*] 

2.  Constitutional  Law  (§  48*)— Statutes- 
Constitutionality— Pbesumptions. 

The  courts  must  assume  that  the  Legisla- 
ture acted  in  good  faith  with  the  purpose  of 
observing  the  constitutional  limitations  in 
enacting  a  statute,  and  every  presumption 
must  be  indulged  in  favor  of  its  consiitutional- 
ity. 

[Ed.  Note*— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  S  46;   Dec  Dig.  {  4&^] 
Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Camden  Coun- 
ty; Cline,  Judge. 

Proceedings  by  D.  E.  Williams  and  others, 
School  Committee,  against  D.  B.  Bradford. 
From  a  Judgment  for  defendant,  plaintiffs  ap- 
peal.   AfQrmed. 

This  case  was  heard  In  the  court  below 
upon  the  following  case  agreed:  Chapter 
345,  Private  Laws  of  1911,  provides  for  the 
submitting  to  a  vote  of  the  people  of  the  dis- 
trict the  question  of  additional  school  tax, 
and  the  borrowing  a  sufficient  amount  to 
erect  a  building  not  to  exceed  $5,000,  "for  the 
whites  in  the  school  district,  number  nine- 
teen." The  patrons  of  school  district  No.  19, 
as  set  out  in  said  chapter,  applied  to  the 
board  of  county  commissioners  of  Camden 
county  asking  for  an  additional  tax,  as  pro- 
vided In  said  chapter,  for  the  purpose  of 
erecting  a  school  building  for  the  whites  in 
said  district  There  was  an  election  held, 
and  all  requirements  provided  for  In  chapter 
845  were  carried  out  and  complied  with  in 
every  respect,  and  the  majority  of  the  quali- 
fied voters  of  said  district  voted  for  the  addi- 
tional school  tax.  The  school  committee  con- 
tracted  to  erect  a  building  to  cost  about  $10,- 
000,  $5,000  of  which  was  given  by  public  sub- 
scription, and  the  committee  issued  bonds  to 
the  amount  of  $5,000  and  advertised  them  for 
sale.     The  defendant,  D.  B.  Bradford,  was 


the  highest  bidder,  at  $1.01,  and  refused  te 
take  the  bonds  at  that  price  and  pay  the 
money  for  them,  upon  the  ground  that  the 
coomiittee  had  no  right  to  issue  them,  for 
the  reason  that  the  act  is  unconstitutional 
and  the  bonds  are  not  valid.  Chapter  345  is 
made  a  part  of  this  statement  of  the  case. 
The  above  facts  are  submitted  to  the  court 
for  its  opinion  and  judgment.  The  court  held 
the  bonds  to  be  invalid  and  tibiat  the  defend- 
ant, therefore,  is  not  required  to  accept  them. 
Judgment  was  accordingly  entered,  axkd  tbe 
plaintiffs  excepted  and  appealed. 

B.  F.  Aydlett,  for  appellants.  J,  C.  B.  Eh- 
ringhaus,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  {1]  This  case  presents  but  a  single 
question  and  one  which  we  think,  in  view  of 
recent  decisions  of  this  court,'  is  not  difficult 
of  solution.  Our  Constitution  (article  9,  S 
2)  provides  as  follows:  "^The  General  As- 
sembly, at  its  first  session  under  this  Con- 
stitution, shall  provide  by  taxation  and  oth- 
erwise for  a  general  and.  uniform  system  of 
public  schools,  wherein  tuition  shall  be  free 
of  charge  to  all  the  children  of  the  state  be- 
tween the  ages  of  six  and  twenty-one  years. 
And  th^  children  of  the  white  race  and  the 
children  of  the  colored  race  shall  be  taught 
in  separate  public  schools;  but  there  shall 
be  no  discrimination  in  favor  of,  or  to  the 
prejudice  of,  either  race."  There  is  nothing 
in  the  act  to  indicate  thati  any  discretion 
whatever  is  left  with  the  local  board  of  ad- 
ministration as  to  the  apportionment  of  the 
fund  which  will  be  raised  by  a  sale  of  the 
bonds  among  the  two  races  without  discrim- 
ination, as  was  the  case  in  Lowery  v.  School 
Trustees,  140  N.  C.  39,  52  S.  S.  267,  and  Bo- 
nitz  V.  School  Trustees,  154  N.  C.  379,  70  S. 
E.  735.  The  provision  of  the  act  i^  regard 
to  the  application  of  the  fund  to  be  raised  by 
taxation  requires  that  it  shall  be  iippUed  to 
the  erection  of  a  school  building  for  the  white 
people,  and  is  as  mandatory  in  this  respect 
as  it  could  have  been  expressed. 

[21  Every  presumption  is  to  be  Indulged  in 
favor  of  tile  validity  of  a  statute,  and  all 
doubts  should  be  resolved  in  support  of  It. 
We  must  always  assume,  when  passing  upon 
the  constitutionality  of  a  statute,  that  the 
Legislature  acted  with  integrity  and  with  an 
honest  purpose  to  observe  the  restrictions  and 
limitations  imposed  by  law,  2  Lewis*  Suth. 
Stat.  Constr.  (2d  Ed.)  S  82.  It  is  also  true 
that,  where  a  duty  is  imposed  or  a  power 
conferred  upon  a  public  agency,  the  necessary 
implication  is  that  the  duty  should  be  per- 
formed and  the  power  exer^cised  in  the  man- 
ner prescribed  in  the  ConJBtltution.  With 
every  disposition  to  uphold  this  act,  and  in- 
clining most  favorably  to  every  reasonable 
construction  of  it  which  would  execute  the 
legislative  will  and  at  the  same  time  conform 
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to  the  mandate  of  the  Constitution,  we  are 
nnable  to  sustain  it;  but  must  declare  it  to 
be  Told,  as  being  in  direct  conflict  with  the 
plain  requirements  of  the  fundamental  law. 
The  act  provides  for  only  one  thing,  the  levy- 
ing of  a  tax  for  the  purpose  of  erecting  a 
school  building  ''for  the  whites/'  and  only  for 
that  purpose.  The  other  provisions  of  the 
act  relate  to  the  machinery  for  levying  and 
collecting  the  tax;  but  the  proceeds  of  such 
tax,  when  collected,  are  to  be  applied  entirely 
to  the  purpose  thus  clearly  indicated  and  to 
no  other.  There  is  no  room  whatever  for  the 
exercise  of  any  Judgment  or  discretion  by  the 
local  authorities  themselves  in  the  applica- 
tion ot  appropriation  of  the  tax  fund,  accord- 
ing to  the  mandate  of  the  Constitution;  that 
Is,  without  racial  discrimination.  In  this  re- 
spect, our  case  difTers  essentially  from  Low- 
ery  v.  School  Trustees  and  Bonitz  v.  School 
Trustees,  already  cited.  In  each  of  these 
cases,  there  \<rere  expressions  in  the  statute 
which  this  court  construed  to  mean  that  it 
was  not  the  purpose  to  tax  the  people  of  the 
sdiool  district  for  the  exclusive  benefit  of  the 
one  race  or  the  other,  and  that  while  lan- 
guage was  used  which,  if  considered  by  it- 
self, might  lead  to  the  conclusion  that  only 
one  of  the  races  was  intended  to  receive  the 
full  and  exclusive  benefit  of  the  tax,  it  was 
explained  and  its  meaning  so  enlarged  by 
other  parts  of  the  act  as  to  avoid  any  dis- 
crimination between  the  races,  and  that,  by 
a  fair  and  reasonable  construction  of  the 
whole  act,  reading  and  interpreting  each  pro- 
vision with  proper  reference  to  the  context, 
the  true  intent  of  the  Legislature  to  appor- 
tion the  fund  between  the  two  races  fairly 
and  reasonably  and  in  accordance  with  the 
constitutional  requirement  was  made  appar- 
ent. When  we  bring  this  act  to  the  test  of 
our  decision  in  Bonitz  ▼.  School  Trustees,  164 
N.  0.  375,  70  S.  B.  735,  we  can  have  no  rea- 
sonable doubt  as  to  its  invalidity.  Justice 
Hoke  thus  speaks  for  the  entire  court  in  that 
case:  'The  Constitution  of  this  state  (article 
9,  I  2),  in  providing  for  a  'uniform  system  of 
public  schools  wherein  tuition  shall  be  free 
of  charge  to  all  the  children  of  the  state  be- 
tween the  ages  of  6  and  21  years,*  contains 
the  requirement  'that  the  children  of  the 
white  race  and  the  children  of  the  colored 
race  shall  be  taught  in  separate  schools,*  and, 
farther,  'but  there  shall  be  no  discrimination 
in  favor  of  or  to  the  prejudice  of  either  race.' 
In  numerous  and  well-considered  decisions 
this  court  has  held  that  these  provisions  of 
our  Constitution,  in  regard  to  the  two  races, 
are  mandatory,  and  may  be  disregarded  nei- 
ther by  the  Legislature  nor  by  ofi^cials  charged 
with  the  duty  of  administering  a  given  law. 
Smith  V.  School  Trustees,  141  N.  C.  143-159, 
53  S.  B.  524;  Lowery  v.  School  Trustees,  140 
N.  C.  33,  52  S.  E.  267;  Pultt  v.  Com'rs,  94 
N,  C.  709,  55  Am.  Rep.  638;  Riggsbee  v.  Dur- 
ham, 94  N.  C.  800.  If,  therefore,  the  act  in 
question  here,  in  designating  a  certain  boun- 


dary  as  a  'school  district  for  the  white  race,' 
can  only  be  construed  as  requiring  that  the 
funds  to  be  raised  under  its  provisions  should 
be  applied  exclusively  to  the  white  schools 
within  such  boundary  and  the  additional  fa- 
cilities aflforded  only  enjoyed  by  the  white 
children  attending  such  schools,  it  would  be 
clearly  unconstitutional." 

The  statute  we  now  have  under  considera- 
tion manifestly  falls  under  the  condemnation 
of  the  law,  as  stated  in  that  case,  and  there- 
fore we  are  of  the  opinion  that  it  is  void, 
and  so  are  the  bonds  which  have  been  issued 
and  sold  under  the  supposed  authority  there- 
in conferred. 

This  decision  has  nothing  to  do  With  the 
requirements  of  the  Constitution  that  the 
two  races  shall  be  taught  in  separate  schools. 
We  will  maintain  that  provision  Inviolate 
and  in  its  full  integrity.  It  is  not  a  question 
in  this  case  whether  there  shall  be  such  a 
separation,  but  whether  the  Constitution  shall 
be  obeyed  when  it  commands  that  there  shall 
be  no  discrimination. 

There  was  no  error  in  the  ruling  of  the 
court  below,  and  we  must  affirm  its  Judg- 
ment. 

Affirmed. 

BROWN,  J.  (dissenting).  The  question 
presented  by  this  appeal  is  the  validity  of 
the  bonds  issued  under  chapter  345,  Private 
Laws  of  1911.  This  act  of  the  General  As- 
sembly provides  for  the  levying  of  an  annual 
tax  for  the  purpose  of  building  a  school 
building  for  the  whites,  and  authorizes  bor- 
rowing the  money  necessary  to  construct 
such  building,  and  directs  that  the  special 
annual  tax  be  applied  to  the  payment  of 
such  debt  It  is  very  important  to  bear  in 
mind  that  there  is  no  tax  levied  or  debt  au- 
thorized to  be  contracted  for  the  mainte- 
nance of  any  schools,  white  or  colored.  Nor 
does  the  act  provide  for  the  building  of  a 
colored  schoolhouse,  for  none  is  needed.  So 
far  as  the  record  shows,  the  colored  race  is 
already  provided  with  a  suitable  and  suffi- 
cient school  building,  but  the  whites  are  not 

This  point  has  never  before  been  decided  in 
this  state,  and  I  think  the  court  has  misap- 
plied thef  ormer  decisions  of  this  court  If  the 
act  provided  for  the  levying  of  a  special  tax 
for  the  sole  maintenance  and  support  of  the 
white  schools  to  the  exclusion  of  the  colored, 
then  I  should  say  it  discriminated  against 
the  colored  race  and  would  be  in  violation  of 
article  9,  I  2,  of  our  state  Constitution.  This 
section  reads  as  follows:  "The  General  As- 
sembly, at  its  first  session  under  this  Consti- 
tution, shall  provide  by  taxation  and  other- 
wise for  a  general  and  uniform  system  of 
public  schools,  wherein  tuition  shall  be  free 
of  charge  to  all  the  children  of  the  state 
between  the  ages  of  six  and  twenty-one 
years.  And  the  children  of  the  white  race 
and  the  children  of  the  colored  race  shall 
I  be  taught  In  separate  public  schools;    but 
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there  shall  be  no  discrimination  in  .favor  of 
or  to  the  prejudice  of  either  race.*'  We  find 
in  this  section  the  peremptory  mandate  of 
the  Constitution  that  the  children  of  the 
white  race  and  the  children  of  the  colored 
race  shall  be  taught  in  separate  public 
schools.  How  is  this  to  be  accomplished  un- 
less separate  school  buildings  can  be  provided 
necessary  for  the  accommodation  of  each 
race?  When  the  General  Assembly  is  com- 
manded to  see  to  it  that  the  two  races  are 
taught  in  separate  public  schools,  it  Is  cer- 
tainly Invested  by  necessary  Implication  with 
the  power  to  give  effect  to  that  command  by 
providing  for  the  erection  of  suitable  build- 
ings for  each  race.  It  is  not  obliged  to  pro- 
vide for  buildings  for  each  race  at  the  same 
time  and  in  the  same  enactment.  It  may 
provide  for  a  building  at  one  session  for  the 
white  race  and  at  its  next  session  for  the 
colored  race,  or  the  latter  may  be  already 
provided  for.  Certainly  there  is  no  discrim- 
ination apparent  in  the  act,  because  a  white 
school  building  is  a  constitutional  necessity 
in  which  the.  colored  race  can  have  no  share 
or  Interest.  It  surely  cannot  be  contended 
that  every  time  a  white  schoolhouse  is  built 
a  colored  schoolhouse  must  also  be  erected, 
regardless  of  the  needs  of  the  two  races.  We 
have  repeatedly  affirmed  the  doctrine  that 
''courts  will  not  adjudge  an  act  of  the  Legis- 
lature invalid  unless  its  violation  of  the  Con- 
stitution is  clear,  complete,  and  unmistak- 
able." This  is  the  language  of  Mr.  Black 
quoted  with  approval  in  Bonltz  v.  School 
Trustees,  154  N.  C.  ft79,  70  S.  B.  735,  736. 

As  the  colored  race  in  South  Mills  town- 
ship, Camden  county,  to  which  this  act  ap- 
plies, is  doubtless  already  provided  with  a 
school  building  suitable  to  their  needs  (no 
complaint  is  made  that  they  are  not),  and  as 
the  white  race  evidently  is  not  so  provided, 
I  think  it  was  the  duty  of  the  General  As- 
sembly to  provide  for  the  erection  of  a  suit- 
able building.  That  Is  all  that  this  legisla- 
tion undertakes  to  do,  and  there  is  nothing 
discriminatory  on  its  face.  The  fact  that 
the  Legislature  did  not  provide  the  means  in 
the  same  enactment  for  the  erection  at  the 
same  time  of  a  colored  school  building  should 
be  conclusive  that  none  is  needed  for  that 
race.   . 


(158  N.  C.  44) 

BROWN,  School  Treasurer,  et  al.  r.  SPRAY, 
Town  Treasurer,  et  al. 

(Supreme  Court  of  North  Carolina.    Dec.  23, 

1911.) 

1.  Schools  and  School  Districts  (§  19*)— 
Public  Schools— School  Tbsasubbb. 
Prlv.  Laws  1907,  c.  237,  authorized  the 
town  of  Canton  to  issue  bonds  for  various  pur- 
poses, including  a  graded  school  building;  the 
town  being  constituted  a  school  district.  A 
school  board  was  created  and  a  spedal  tax 
levied  for  the  maintenance  of  schools,  to  be 
collected  by  the  tax  collector  and  paid  to  the 


town  treasurer,  to  be  disbursed  by  him  under 
order  of  the  school  board.  A  special  finance 
committee  was  provided  for  with  large  powers 
of  supervision  and  control  as  to  contracts  made 
by  the  governing  agencies  of  the  town,  and 
with  control  over  the  proceeds  of  special  tax 
bonds.  Priv.  Laws  1909,  c  27.  amending  the 
former  act,  provided  that  the  nuance  commit- 
tee should  have  no  control  over  money  issued 
for  the  building  of  schools,  or  over  the  schools 
or  the  taxes  collected  therefor  to  be  expended 
in  their  behalf,  and  that  the  school,  trustees 
might  elect  a  treasurer,  who  '  should  have 
charge  of  the  school  money  and  the  proceeds  of 
the  sale  of  the  school  bonds.  EM  that,  as  the 
original  act  and  amendment  should  be  consid- 
ered as  one  act,  the  town  tax  collector  should 
pay  over  school  taxes  directly  to  the  school 
treasurer. 

[Ed.  Note.— For  otber  cases,  see  Scho<ds  and 
School  Districts,  Dec.  Dig.  (  19.^] 

2.  Schools  and  School  Distbicts  (|  91*)-^ 
Public  Schools— School  Tbeasubeb. 
The  validity  of  the  provision  of  Priv.  Laws 
1909,  c.  27,  requiring  the  town  tax  collector 
to  pay  over  school  funds  in  the  first  histance 
to  the  school  treasurer,  and  amending  Priv. 
Laws  1907,  c  237,  which  authorized  the  town 
of  Canton  to  issue  bonds  for  school  purposes 
and  other  purposes,  is  not  affected  because 
other  portions  of  the  act  authorised  the  issu- 
ance of  bonds,  other  than  th<{se  for  school  pur- 
poses, at  a  higher  rate  of  interest  than  was 
specified  when  the  proposition  was  subndtted 
to  the  people. 

[Ed.  Note.^For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  S  91.*1 

Appeal  from  Superior  Court,  Haywood 
County;  Webb,  Judge. 

Mandamus  by  A.  E.  Brown,  treasurer  of 
the  school  board  of  the  town  of  Canton,  and 
others,  against  H.  W.  Spray,  treasurer  of 
the  town  of  Canton  and  tax  collector,  and 
others.  From  a  Judgment  for  plaintiffs,  de- 
fendants appeal*     Modified  and  affirmed. 

J.  Bat  Smathers  and  Smathers  ft  Morgan, 
for  appellants.    W.  T.  Crawford,  for  appel* 

lees. 

HOKE,  J.  [t]  By  statute  (Priv.  Laws  1907, 
c.  237)  the  General  Assembly  authorized  the 
town  of  Canton,  Haywood  county,  on  approval 
of  voters  of  the  town,  to  issue  bonds  in  the 
sum  of  $65,(X)0  for  water  supply,  sewerage, 
electric  lights,  a  graded  school  building,  and 
street  improvements  and  to  lay  a  special  tax 
to  pay  accruing  interest,  etc.  By  section  11 
of  the  act,  the  town  is  constituted  the  "Can* 
ton  graded  school  district  for  white  and  col- 
ored children,'*  and  in  subsequent  sections  a 
school  board  is  created,  having  general  man- 
agement and  control  of  the  schools  therein,  a 
special  tax  is  levied  for  the  maintenance  of 
the  school  to  be  collected  by  the  tax  collector 
and  paid  to  the  town  treasurer,  to  be  kept 
separate  and  apart,  etc.,  and  paid  out  under 
order  of  the  school  board,  etc.  Provision  is 
also  made  for  purchase  of  sites  and  erecting 
suitable  buildings,  etc.,  for  school  purposes. 
By  section  i  of  the  act  in  question,  a  finance 
committee  Is  established  and  d^sign&ted  by 
name,    and   this    committee   Is   given   large 
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powers  of  mipervisioD  and  control  in  refer- 
ence to  tbe  contracts  entered  Into  by  the 
goTemini;  agencies  of  the  town,  tbe  diBposi- 
tion  of  tbe  proceeds  of  tbe  special  tax  bonds, 
etc,  tbe  establisbment  of  tbe  graded  scbools, 
and  purcbase  of  sites  and  erections  of  build- 
ings therefor,  etc  By  a  subsequent  act 
(PrlY.  Laws  1909,  c.  27)  this  former  statute 
was  amended,  and  in  reference  to  tbe  ques- 
tion presented  the  last  statute  provides  as 
follows: 

"Sec  4.  That  section  seven  of  said  chapter 
two  hundred  and  tbirty*seven  be  and  tbe 
same  Is  hereby  amended  by  striking  out  all 
after  the  word  'act,'  in  line  four,  down  to 
and  Including  the  word  'school,'  in  line  six, 
it  being  the  pivpose  of  this  section  to  pro- 
vide that  said  finance  committee  shall  have 
no  control  or  authority  over  tbe  money  to  be 
Issued  for  erecting  said  graded  school  build- 
ings, nor  shall  said  finance  committee  have 
any  control  or  authority  whatever  over  said 
graded  schools  or  any  taxes  levied  or  col- 
lected for  said  graded  schools  to  be  expended 
In  their  behalf. 

"Sec  5.  That  section  19  of  said  chapter 
be  amended  by  striking  out,  in  line  fourteen, 
the  words  'subject  to  the  approval  of  the 
finance  committee^  as  aforesaid.'  '*  This  sec- 
tion 19  is  the  section  of  the  former  act  re- 
ferring to  the  portions  of  the  proceeds  from 
sale  of  said  bonds  available  for  school  pur- 
poses. 

"Sec  6.  That  section  twenty  is  hereby 
amended  by  striking  out,  in  line  two,  tbe 
words  'subject  to  the  approval  of  tbe  finance 
committee.' "  Section  20  requires  approval  of 
finance  committee  as  to  purchase  of  school 
sites. 

"Sec  7.  That  the  said  board  of  graded- 
scbooi  trustees  shall  have  the  power  and 
they  are  hereby  authorized  to  select  a  treas- 
urer of  said  board  who  shall  have  charge 
of  the  iHToceeds  to  be  derived  from  the  sale 
of  said  school  bonds  and  who  shall  also  have 
charge  of  all  school  money  collected  under 
the  provisions  of  this  act  Said  treasurer 
shall  be  elected  by  said  board  of  school  trus- 
tees and  shall  hold  his  office  for  a  term  of 
two  years,  until  his  successor  is  elected  and 
qualifies.  He  shall  receive  as  compensation 
for  his  services  the  same  commission  as  Is 
paid  to  the  treasurer  of  the  town  of  Canton 
for  his  services.  He  shall  give  such  bond 
for  the  faithful  performance  of  his  services 
as  said  board  may  determine,  and  shall  only 
pay  out  moneys  which  may  come  into  his 
hands  upon  the  order  of  the  board  of  trus- 


It  is  familiar  doctrine  "that  an  original 
act  and  an  amendment  to  it  shall  be  con- 
sidered as  one  act  and  so  far  as  regards  an 
action  after  the  amendment  is  adopted,  shall 
be  construed  as  if  it  had  read  from  Uie  be- 
ginning, as  it  does  with  the  amendment  add- 


ed to  it  or  incorporated  in  it"  Black  on 
Interpretation  of  Laws,  pp,  856,  357.  And 
on  perusal  of  the  original  act  and  the  amend- 
ment it  is  clear  that  tbe  Legislature  intended 
to  place  the  entire  management  ^^dance, 
and  control  of  these  graded  school  matters, 
financial  and  otherwise,  with  tbe  board  of 
school  trustees  and  its  officers  and  agent 
that  the  taxes  levied  for  school  purposes 
shall  be  paid  direct  from  the  town  tax  col- 
lector to  the  treasurer  selected  by  tbe  school 
board,  and  that  the  contracts  of  this  board 
and  tbe  disposition  of  tbe  school  funds  aris- 
ing from  tbe  sale  of  bonds  or  otherwise  are 
to  be  no  longer  subject  to  the  finance  com- 
mittee The  application  of  $1,178.57,  the 
portion  of  the  school  tax  paid  by  the  Cham- 
pion Fiber  Company  for  1911  to  the  general 
bonded  indebtedness  of  the  town,  was  with- 
out warrant  of  law,  and  the  Judgment  very 
properly  directs  that  this  same  shall  be  paid 
to  the  treasurer  of  tbe  school  board,  together 
with  any  and  all  other  sums  devoted  to 
school  purposes.  By  the  terms  of  the  statute, 
the  tax  was  levied  for  school  purposes,  and  is 
to  be  kept  separate  and  applied  to  the  pur- 
pose designated.  8  Abbott,  Municipal  Corpo- 
rations, §i  1069^1071. 

[2]  Our  conclusion  is  not  affected  because 
the  amendatory  act  in  the  first  section  au- 
thorizes the  commissioners  to  issue  a  portion 
of  the  bonds  at  a  higher  rate  of  Interest  than 
was  specified,  when  the  proposition  was  sub- 
mitted to  the  people.  We  do  not  see  that  the 
validity  of  these  bonds  is  In  any  way  pre- 
sented, and,  If  it  were  otherwise,  this  pro- 
vision for  the  enhancement  of  interest  does 
not  extend  to  the  portion  of  the  bonds  ap- 
plicable to  school  purposes. 

The  Judgment  of  the  court  will  be  so  modi- 
fied that  the  town  tax  collector  shall  pay  the 
taxes  levied  and  collected  for  school  purposes 
directly  to  the  treasurer  of  the  school  board, 
and,  with  tMs  modification,  the  Judgment  of 
bis  honor  is  affirmed. 

Affirmed. 

(158  N.  C.  238) 

COBIMERCIAL  ft  FARBfBRS'  BANK  ▼• 
SCOTLAND  NECK  BANK  et  sL 

(Supreme  Court  of  North  Carolina.    Dec  20, 

1911.) 

1.  Subrogation  (I  28*)— Pxbsons  Making 
Advances  fob  payment  or  Debt— Rights 
Acquired. 

One  who  at  the  instance  of  a  debtor  ad- 
vances the  money  necessary  to  par  a  debt,  evi- 
denced by  a  past-due  note  secured  by  a  mort- 
irage,  porsnant  to  an  agreement  with  the  debt- 
or that  the  note  and  mortgage  shall  be  trans- 
ferred to  him.  is  entitled  to  be  subrogated  to 
the  rights  of  the  creditor  in  the  security^ 
thoagh  the  creditor  was  ignorant  of  tbe  facts, 
and  transferred  the  note  and  mortgage  to  the 
debtor. 

[Ed.  Note.— For  other  cases,  see  Snbrogatioa, 
Cent.  Dig.  ii  60-66;   Dec  Dig.  {  23.^] 
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2.  ASSIONMENTS    FOB    BENEFIT    OF    GBEDITOBS 

(I  185^)— Tttlk  OF  Assignees. 

An  assignee  for  the  benefit  of  creditors  of 
a  debtor  succeeds  only  to  the  rights  of  the 
debtor,  and  is  affected  by  all  equities  against 
the  debtor,  and  takes  the  property  subject  to 
all  such  equities. 

[Ed.  Note.— For  other  cases,  see  Assign- 
ments for  Benefit  of  Creditors.  Cent.  Dig.  i 
558;   Dec  Dig.  |  185.^] 

3.  subboqation  (|  36*)— psbsons  making 
Advances  fob  Dischabob  of  Debt  — Pee* 
SONS  AS  Against  Whom  Subbogation  Mat 
Be  Enfobced. 

Where  one  who,  at  the  request  of  a  debt- 
or, advances  the  money  necessary  to  pi^  a 
debt,  evidenced  by  a  past-due  note  secuted  by 
mortgage,  was  entitled  as  against  the  debtor 
and  creditor  to  be  subrogated  to  the  rights  of 
the  creditor  in  the  security,  he  was  entitled  to 
be  subrogated  as  against  a  subsequent  assignee 
of  the  debtor  for  the  benefit  of  creditors. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  ||  99-103;  Dec  Dig.  §  36.*] 

4.  Vendob  and  Pubceaseb  (|  231*)— Subse- 
quent PUBCHASEB&— Notice. 

The  record  of  an  uncanceled  mortgage  on 
real  estate  charges  subsequent  purchasers  with 
notice  of  the  incumbrance. 

[Ed;  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  SS  513-539:  Dec  Dig.  S 
231;*  Mortgages,  Cent.  Dig.  §  393.] 

Appeal  from  Superior  Court,  Halifax  Coun- 
ty; Ferguson,  Judge. 

Action  by  the  Commercial  &  Farmers' 
Bank  against  the  Scotland  Neck  Bank  and 
others.  From  a  judgment  for  plaintiff,  de- 
fendant F.  P.  Shields  appeals.     Affirmed. 

This  case  was  beard  below  upon  facts 
agreed,  as  follows: 

"(1)  Both  plaintiff  and  defendant  Scotland 
Neck  Bank  are,  and  were  at  the  time  of  the 
acts  hereinafter  set  out,  corporations  of  this 
state,  doing  a  general  business. 

"(2)  On  November  1,  1904,  S.  W.  Morrisett 
and  J.  G.  Morrisett,  partners  as  Morrisett 
Bros.,  gave  their  note  to  defendant  Scotland 
Neck  Bank  for  $15,000  for  borrowed  money, 
and,  to  secure  the  same,  S.  W.  Morrisett  and 
wife  executed  to  the  said  Scotland  Neck 
Bank  a  mortgage  on  real  estate  in  the  town 
of  Scotland  Neck,  N.  C,  which  was  duly  re- 
corded. 

"(3)  Some  time  after  the  maturity  of  the 
note  and  demand  for  payment,  Morrisett 
Bros.,  through  S.  W.  Morrisett,  requested  the 
plaintiff  bank  to  take  up  said  note  and  mort- 
gage and  carry  the  same  for  them,  which 
plaintiff  agreed  to  do,  upon  the  distinct  un- 
derstanding and  agreement  between  it  and 
Morrisett  Bros,  that  they  should  have  the 
Scotland  Neck  Bank  transfer  and  assign  to 
plaintiff  the  note  and  mortgage  as  security 
for  the  amount  so  furnished  by  it 

"(4)  In  pursuance  of  said  agreement,  the 
plaintiff  on  October  2,  1905,  furnished  Mor- 
risett Bros,  with  an  amount  of  money  suffi- 
cient to  take  up  said  note  and  mortgage  (for 
which  funds  Morrisett  Bros,  executed  to  it 
their  note),  and  Morrisett  Bros.,  acting  by 


and  through  said  S.  W.  Morrisett,  on  the  4th 
day  of  October,  1906,  with  the  funds  so  fur- 
nished by  plaintiff,  under  the  understanding 
and  agreement  aforesaid,  paid  the  Scotland 
Neck  Bank  the  amount  of  the  note  and  mort- 
gage, and  at  the  time  of  payment  the  Scot- 
land Neck  Bank,  at  the  request  of  S.  W.  Mor- 
risett, transferred  directly  to  S.  W.  Morrisett 
the  note  and  mortgage.  Indorsing  on  each  the 
following:  ^Transferred  to  S.  W.  Morrisett 
without  recourse.  Scotland  Neck  Bank,  W. 
R.  Bond,  Asst  Cashier.    Oct  4^  1905.' 

*'(5)  At  the  time  of  the  payment  for  and 
transfer  of  the  note  and  mortgage  aforesaid 
the  Scotland  Neck  Bank  had  no  notice  of  the 
understanding  and  agreement  between  plain- 
tiff and  Morrisett  Bros,  or  S.  W.  Morrisett, 
and  did  not  know  from  whom  or  how  Mor- 
risett Bros,  obtained  the  funds  with  which 
the  payment  was  made. 

"(6)  In  making  the  payment  and  having 
the  note  and  mortgage  transfenred  to  S.  W. 
Morrisett,  as  aforesaid,  it  was  the  purpose 
and  intention  of  Morrisett  Bros,  and  S.  W. 
Morrisett  that  plaintiff  was  to  be  the  hold- 
er and  owner  of  said  note  and  mortgage,  but, 
not  desiring  the  Scotland  Neck  Bank  to 
know  from  whom  they  obtained  the  money 
or  of  their  dealings  with  the  plaintiff  bank, 
and  being  ignorant  of  any  legal  effect  such 
transfer  might  have,  had  the  transfer  made 
directly  to  S.  W.  Morrisett,  as  aforesaid. 

"(7)  In  furtherance  of  said  intention  and 
purpose,  and  in  order  to  comply  with  the 
understanding  between  Morrisett  Bros,  and 
plaintiff,  S.  W.  Morrisett  on  the  followtog 
day,  October  6,  1905,  transferred  and  deliv- 
ered to  the  plaintiff  the  note  and  mortgage 
as  collateral  security  for  the  note  of  Mor- 
risett Bros.,  which  «they  executed  for  the 
funds  furnished  by  plaintiff,  said  note  be^ 
Ing  given  on  that  date  for  $2,500  ($1,600  of 
which  was  for  the  money  furnished  by  plain- 
tiff to  take  up  the  note  and  mortgage  held  by 
the  Scotland  Neck  Bank),  the  note  since  then 
having  been  renewed  from  time  to  time,  the 
last  renewal  being  dated  May  1,  190S. 

"(8)  There  is  now  due  on  the  $2,500  note 
the  sum  of  $1,500,  and  interest  $1,000  hav- 
ing been  paid  on  same;  and  said  note, 
as  well  as  the  note  and  mortgage  pur- 
chased from  the  Scotland  Neck  Bank,  Is  long 
past  due. 

''(9)  Some  time  after  the  execution  of  said 
notes  and  the  payment  and  transfer  of  the 
note  and  mortgage,  as  hereinbefore  set  out, 
to  wit  on  December  19,  1908,  Morrisett  Bros, 
duly  executed  to  defendant  F,  P.  Shields  a 
deed  of  assignment  for  the  benefit  of  cred- 
itors (without  preference),  which  was  duly 
recorded,  and  in  which  was  conveyed,  with 
other  property,  the  real  estate  in  Scotland 
Neck,  N.  C,  which  was  conveyed  in  the  mort- 
gage by  S.  W.  Morrisett  to  the  Scotland  Neck 
Bank. 
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^(10)  That  prior  to  the  date  of  the  deed 
of  assigmnent,  as  well  as  afterwards,  plain- 
ti£C  has  demanded  of  Morrlsett  Bros,  pay- 
ment of  their  note,  which  has  been  refused. 

"(11)  Plaintiff  has  demanded  of  the  Scot- 
land Neck  Bank  that  it  foreclose  the  mort- 
gage executed  to  It  by  S.  W.  Morrlsett  and 
wife  by  selling  the  real  estate  therein  con- 
veyed under  the  terms  and  provisions  of  the 
same  to  satisfy  the  note  of  Morrlsett  Bros. 
secured  by  it,  but  said  bank  has  refused  and 
stiU  refuses  to  do  so.  The  said  mortgage 
has  not  been  canceled  on  the  record. 

*'(12)  Defendants  contend  that  the  trans- 
action in  regard  to  the  note  and  mortgage, 
and  the  transfer  of  the  same  to  S.  W.  Mor- 
rlsett by  Scotland  Neck  Bank,  as  set  forth  in 
the  foregoing  statement  of  facts,  was  in  law 
a  payment  of  the  note  and  a  cancellation  of 
the  mortgage  as  to  F.  P.  Shields,  assignee 
under  said  deed  of  assignment,  and  as  to 
him  and  the  creditors  of  Morrlsett  Bros,  the 
mortgage  is  not  in  force,  while  plaintiff' con- 
tends that  such  payment  and  transfer  of 
the  note  and  mortgage'  did  not  have  that 
effect,  and  that  the  mortgage  is  still  in  force 
as  against  Shields,;  assignee,  and  all  others, 
at  least  in  equity,  and  is  a  subsisting  securi- 
ty for  the  debt  of  Morrlsett  Bros,  to  it 

'•(13)  It  is  agreed  that,  If  the  court  shall 
be  of  the  opinion  that  the  payment  of  the 
said  note  and  mortgage  and  transfer  of  the 
same  by  the  Scotland  Neck  Bank  to  said 
S.  W.  Morrlsett,  as  set  out  in  the  foregoing 
statement  of  facts,  was  not,  as  to  defend- 
ant F.  P.  Shields,  assignee  or  grantee  under 
the  deed  of  assignment,  a  payment  of  the 
note  and  cancellation  of  this  mortgage,  and 
that  said  mortgage  is  in  force  as  against 
Shields  as  assignee,  judgment  shall  be  en- 
tered requiring  the  defendant  Scotland  Neck 
Bank  to  foreclose  the  mortgage  according 
to  the  provisions  and  terms  thereof  for  the 
benefit  of  the  plaintiff  bank.    . 

"(14)  It  is  further  agreed  that  the  costs 
of  the  action  be  divided  equally  between 
plaintiff  and  defendant  F.  P.  Shields,  as- 
signee. The  note  for  $2,500  given  by  Mor- 
rlsett Bros,  to  the  plaintiff  refers  to  the 
other  note  and  mortgage  for  $1,500  purchased 
from  the  Scotland  Neck  Bank  as  collateral 
security  for  its  payment,  and  it  is  described 
therein  as  having  been  indorsed  by  S.  W. 
Morrlsett  to  the  plaintiff  for  that  purpose, 
and  the  note  for  $1,500  to  the  Scotland  Neck 
Bank,  secured  by  the  mortgage,  is  indorsed 
as  follows:  'Transferred  to  Commercial  & 
Farmers'  Bank  (the  plaintiff)  as  collateral. 
[Signed]  S.  W.  Morrlsett.' " 

The  court  rendered  the  following  judgment: 
**This  cause  coming  on  to  be  heard,  and  be- 
ing heard,  and  fully  considered  upon  the 
facts  agreed,  the  court  is  of  the  opinion  that 
S.  W.  Morrlsett  at  the  time  he  paid  the 
money  to  the  Scotland  Neck  Bank  and  took 
the  assignment  of  said  note  and  mortgage 
w^s  not  the  holder  of  the  same  In  his  own 
right  or  in  the  right  of  Morrlsett  Bros., 


but  in  the  right  of  the  Commercial  &  Farm- 
ers' Bank,  as  trustee  for  said  bank,  and 
therefore  it  is  ordered  and  adjudged  that 
said  note  and  mortgage  was  not  discharged, 
but  is  in  full  force  and  effect,  and  it  is 
thereupon  ordered  and  adjudged  that  the 
Scotland  Neck  Bank  foreclose  said  mortgage 
according  to  the  provision  and  terms  thereof. 
It  is  further  ordered  that  the  plaintiff  and 
the  defendant  F.  P.  Shields,  assignee,  each 
pay  one-half  of  the  cost.  G.  8.  Ferguson, 
Judge." 

Defendant  F.  P.  Shields,  assignee,  excepted 
and  appealed. 

Kitchin  &  Smith,  for  appellant  R.  O. 
Dunn  and  Murray  Allen,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  .  The  plaintiff's  claim  appeals  very 
strongly  to  the  conscience  of  the  court,  and 
we  think  it  is  sustained  by  well-settled  prin- 
ciples. 

[1]  '^e  doctrine  of  subrogation  rests  up- 
on principles  of  natural  justice  and  equi- 
ty, and  there  are  numerous  authorities  which 
support  the  rule  that  one  who  at  the  request 
of  another  advances  money  to  pay  off  a  se- 
curity or  incumbrance,  in  which  the  latter 
is  interested  or  to  the  discharge  of  which  he 
is  bound,  under  the  agreement  that  he  shall 
have  the  benefit  of  the  creditor's  security,  is 
entitled  to  be  subrogated  to  the  rights  of  the 
creditor  in  the  security,  and  some  cases  hold 
that,  in  the  absence  of  an  express  agree- 
ment, one  will  be  implied  that  the  security 
shall  subsist  for  the  use  and  benefit  of  the 
lender  of  the  money,  and  it  will  be  so  en- 
forced. Gans  V.  Thieme,  98  N.  Y.  225;  Levy 
V.  Martin,  48  Wis.  198,  4  N.  W.  35;  Wilkins 
V.  Gibson,  118  Ga.  31,  38  S.  B.  374,  84  Am. 
St.  Rep.  204.  One  who  pays  a  debt  at  the 
instance  of  the  debtor,  under  such  circum- 
stances that  it  appears  to  have  been  contem- 
plated by  the  parties  that  he  should  become 
entitled  to  the  benefit  of  the  security  for  the 
debt  held  by  the  creditor  from  the  debtor, 
may  as  against  the  debtor  and  the  debtor's 
estate  be  subrogated  to  the  benefit  of  such 
security  and  of  the  debt  which  he  has  dis- 
charged. And  a  party  who  has  paid  a  debt 
at  the  request  Of  the  debtor,  under  circum- 
stances which  would  operate  a  fraud  upon 
him  if  the  debtor  were  afterwards  allowed 
to  insist  that  the  security  for  the  debt  was 
discharged  by  this  payment,  may  also  be 
subrogated  to  the  security  as  against  the 
debtor.  But  this  subrogation  will  not  be  al- 
lowed against  one  interested  in  the  property 
held  as  security,  who  was  a  stranger  to  the 
transaction  by  which  the  payment  was  made, 
and  who  was  under  no  obligation  for  the 
payment  of  the  debt,  unless  it  appears  that 
the  payment  was  made,  not  as  an  extiuguish- 
ment  of  the  debt,  but  in  reliance  upon,  and 
as  a  purchase  of,  the  security.  This  is  a 
species  of  conventional  subrogation,  being  a 
subrogation  by  an  implied  convention  or 
agreement    Accordingly^  it  will  not  be  al- 
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lowed  If  it  appears  not  to  have  been  intend- 
ed by  the  parties,  though  this  Intention,  If 
not  expressed,  may  ordinarily  be  determined 
from  the  circumstances  attending  the  trans- 
action. Sheldon  on  Subrogation,  |  274.  The 
authorities  are  entirely  agreed,  though,  tiiat 
where  a  person  adrances  money  to  pay  off  a 
mortgage  debt  under  an  agreement  with  the 
owner  of  the  equity  of  redemption  or  his  rep- 
resentative that  he  shall  hold  the  mortgage 
as  security  for  his  advance,  but  the  mort- 
gage, instead  of  being  assigned  to  him,  is 
discharged  in  whole  or  in  part,  he  is  yet  en- 
titled as  agaifl&t  subsequent  parties  in  inter- 
est to  be  subrogated  to  the  rights  of  the 
mortgagee^  and  to  enforce  the  mortgage. 
Sheldon  (m  Subrogation,  |  19;  37  Cyc.  467, 
471;  Crlppen  ▼.  Chappel,  35  Kan.  495,  11 
Pac.  453,  57  Am.  Bep.  187;  Fievel  v.  Zuber, 
417  Tex.  275,  3  S.  W.  273.  In  the  case  last 
mentioned  it  is  said  that  no  different  rule 
has  been  found  except  in  Louisiana,  where 
the  law  of  the  subject  is  governed  by  stat- 
ute. Numerous  authorities  are  cited  in  sup- 
port of  the  rule,  and  the  following  passage 
from  Domat,  in  which  the  principle  is  dear- 
ly and  strongly  stated,  is  quoted  with  ap- 
proval :  ''One  may  acquire  the  privilege  of  a 
creditor  without  substitution  in  the  same 
manner  as  a  mortgage  by  agreement  with  the 
debtor  that  he  who  shall  pay  for  him  shall 
have  the  privilege;  and  it  makes  no  differ- 
ence whether  the  payment  be  made  to  the 
•creditor  by  him  who  lends  the  money  or  by 
the  debtor  with  whom  the  money  has  been 
intrusted."  2  Strahan's  Domat^s  CivU  Law 
{Cushing's  Ed.)  p.  608,  I  1783. 

The  subject  is  fully  discussed  in  1  Jones 
on  Mortgages  (6th  Ed.)  i  874  et  seq.  and  all 
the  authorities  collected.  It  is  there  said 
that  the  principle  is  well  settled  that  when 
the  money  is  advanced  at  the  request  of  the 
debtor  or  creditor,  with  the  agreement  that 
an  assignment  should  be  made  or  that  subro- 
gation should  take  place,  or,  what  is  the 
same  thing  in  law,  that  the  lender  should 
have  the  benefit  of  the  security,  in  either  of 
the  cases,  it  will  be  kept  on  foot  for  the 
repayment  of  the  amount  advanced  by  the 
lender,  and  there  seems  tb  be  no  ruling  to 
the  contrary.  Downer  v.  Miller,  15  Wis.  612, 
seems  to  be  exactly  like  this  case  in  all 
respects.  It  decides  every  point  raised  in 
favor  of  the  plaintiff,  viz.,  that  there  dear- 
ly exists  the  right  of  conventional  subroga- 
tion ;  that  the  express  assent  of  the  creditor, 
who  received  the  money  from  the  party 
•claiming  the  right,  is  not  necessary ;  and  that 
the  assignee  takes  subject  to  plaintiff's  equi- 
ty. Lyness  was  the  creditor,  Steever  the 
debtor,  and  MlUer  the  one  who  advanced  the 
money  and  daimed  the  right  of  subrogation. 
The  court  said:  "Miller's  rights,  therefore, 
must  depend  entirely  on  the  effect  of  the 
agreement  between  him  and  Steever,  and  that 
we  deem  sufficient  to  Justify  the  Judgment 
of  the  drcult  court.  That  agreement  was 
that  Miller  was  to  indorse  for  Steever  so  as 


to  enable  the  latter  to  raise  the  money  at 
the  bank,  but  that  the  money  was  to  be  used 
not  to  pay  and  extinguish  the  Lyness  Judg- 
ment, but  to  procure  an  assignment  of  it  to 
Miller,  to  indemnify  him  as  the  indorser.  To 
use  the  money  thus  obtained  to  pay  the  judg- 
ment and  have  it  disdiarged  would  operate 
as  a  fraud  upon  Miller,  and  it  is  upon  this 
ground  that  he  was  entitled  to  the  relief 
given  by  the  court  below.  It  may  be  con* 
ceded  that  such  relief  could  not  have  been 
given  against  any  party*  who,  relying  upon 
the  discharge  of  the  L^ess  judgment,  has 
acquired  an  interest  in  the  property  for  a 
valuable  consideration,  without  notice  of 
Miller's  equitable  rights.  But  the  appellant 
here  does  not  stand  in  such  a  position.  His 
rights  were  subsequent  and  subject  to  the 
Lyness  mortgage.  *  *  •  Nor  is  the  fact 
that  Lyness  was  not  partx  to  the  agreement 
that  his  decree  should  be  assigned  for  Mill* 
er's  security  any  reason  why  that  agreement 
should  not  be  enforced.  It  was  a  matter  of 
indifference  to  him  whether  the  decree  was 
assigned  or  discharged;  and,  where  Justice 
between  others  requires  it  to  be  assigned,  he 
should  not  be  allowed  to  prevent  it  upon  the 
supposed  technical  right  to  control  his  own 
decree.  The  enforcement  of  this  agreement 
between  Miller  and  Steever  without  refer- 
ence to  the  question  whether  Lyness  assent- 
ed to  it  is  entirely  analogous  to  the  prtudple 
of  subrogation,  where  the  assent  or  agree- 
ment of  the  creditor  who  gets  the  money  is 
not  essential  to  the  right  If  a  surety  pays 
a  debt,  he  has  a  right  to  be  subrogated  to  the 
securities  of  the  creditor,  and  the  latter 
would  not  be  allowed  to  object,  for  it  is  a 
matter  of  Indlfferoice  to  him.  It  is  equally 
true  here,  though  Miller's  right  is  not  (strict- 
ly) that  of  subrogation,  but  grows  out  of  the 
agreement  between  him  and  Steever.  That 
agreement  Is  one  which  should  have  been 
enforced,  even  though  Lyness  had  adhered 
to  his  refusal  to  assign  the  decree.  But  here 
he  voluntarily  consented  In  the  end  to  make 
the  assignment"  Shreve  ▼.  Hankinson,  34 
N.  J.  Bq.  76;  1  Pingrey  on  Mortgages,  | 
1175.  "Where  the  amount  due  on  mortgages 
is  paid  by  a  third  person  at  the  request  of 
the  mortgagor,  and  there  Is  no  understand- 
ing that  they  shall  be  considered  satisfied,  a 
court  of  equity  will,  for  purposes  of  Justice^ 
keep  the  mortgages  alive,  and  much  more  so 
if  the  party  takes  an  assignment  of  the  mort- 
gages." Tolman  t.  Smith,  85  GaL  280,  24 
Pac.  743;  Gans  ▼.  Thleme,  98  N.  Y.  232; 
Yaple  V.  Stephens,  86  Kan.  680,  14  Pac  222; 
Bacon  v.  Goodnow,  59  N.  H.  415. 

The  case  of  Gans  v.  Thleme  is  a  very 
strong  authority  for  the  position  that,  under 
the  facts  of  this  case,  the  plaintiff,  who,  at 
the  request  of  the  Morrisett  Bros.,  advanced 
the  money  to  pay  the  debt  owing  to  the  de- 
fendant bank,  is  entitled  to  be  subrogated 
to  the  rights  of  the  latter  in  the  debt  and 
mortgage,  as  will  appear  from  the  following 
extract;  "It  is  no  doubt  true^  however,  as 
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the  learned  counsel  for  the  respondents  ar- 
gues, that  a  volunteer  cannot  acquire  either 
an  equitable  Hen  or  the  right  to  subrogation 
(Sandford  v.  McLean,  S  Paige  [N.  Y.]  122  [23 
Am.  Dec.  773];  Wilkes  y.  Harper,  1  N.  Y. 
686;  Id.,  2  Barb.  Ch.  [N.  Y.]  338),  but  one 
who,  at  the  request  of  another,  advances  his 
money  to  redeem  or  even  pay  off  a  security 
tn  which  that  other  has  an  Interest,  or  to 
the  discharge  of  which  he  is  bound,  is  not 
of  that  character,  and,  In  the  absence  of  an 
express  agreement,  one  would  be  Implied,  if 
necessary,  that  it  shall  subsist  for  his  use, 
and  it  will  be  so  enforced.  But  the  doctrine 
of  substitution  may  be  applied,  although 
there  is  no  contract,  express  or  implied.  It 
is  said  to  rest  'on  the  basis  of  mere  equity 
and  benevolence'  (Cheeseborough  v.  Millard, 
1  Johns.  Gh.  [N.  Y.]  409  [7  Am.  Dec.  494]; 
1  Story's  Equity  Jurisprudence,  f  948),  and 
is  resorted  to  for  the  purpose  of  doing  jus* 
tice  between  the  parties."  Why  should  this 
not  be  the  true  doctrine,  when  the  money  is 
paid  at  the  request  of  the  debtor,  with  the 
agreement  that  the  security  should  continue 
for  the  benefit  of  him  who  advanced  the 
money?  The  creditor  is  not  prejudiced  in 
any  way  or  to  any  extent.  The  debtor  has 
made  the  promise  and  has  derived  a  clear 
benefit  by  the  payment  to  bis  creditor,  and 
in  a  court  of  equity  he  will  not  be  heard  to 
say  that  the  arrangement  has  failed  by  rea- 
son of  the  fact  that  he  violated  his  Instruo 
tions  or  agreement  if  he  did,  and  took  an  as* 
signment  to  himself,  instead  of  the  plaintiff. 
The  mortgage  has  not  been  canceled,  and, 
even  If  it  had  been,  a  court  of  equity  would 
not  regard  the  cancellation  as  in  the  way 
of  enforcing  the  undoubted  right  of  the 
plaintlfl^  to  relief,  provided  there  has  inter- 
vened no  new  right  acquired  for  value  and 
without  notice,  which  will  be  prejudiced  If 
the  lien  is  enforced.  The  law  will  not  al- 
low the  debtor  to  avail  himself  of  the  breach 
of  trust  and  thereby  defeat  the  right  creat- 
ed by  his  agreement,  upon  the  faith  of  which 
the  money  was  advanced,  but  will  regard 
the  assignment  as  made  for  the  benefit  of 
him  to  whom  it  Justly  belonged,  as  we  have 
already  shown.  Dudley  v.  Bergen,  23  N.  J. 
Eq.  397;  Russell  v.  Mixer,  42  Gal.  475; 
Cobb  V.  Dyer,  69  Me.  '494;  Selberllng  v. 
Tipton,  118  Mo.  373,  21  S.  W.  4;  Bruce  v. 
Bonney,  12  Gray  (Mass.)  107,  71  Am.  Dec. 
739. 

In  Russell  v.  Mixer,  supra,  it  is  said:  "The 
only  question  presented  is  whether  or  not, 
upon  the  facts  stated  in  the  amended  com- 
plaint, the  plaintiff  is  entitled  to  the  relief 
he  obtained.  We  think  that  there  can  be  no 
doubt  that  he  is.  The  agreement  between 
Miller  and  himself  was  for  an  assignment 
and  transfer  of  the  mortgage.  The  mistake 
occurred  wholly  In  the  selection  of  the  means 
by  which  this  agreement  was  to  be  effectuat- 
ed. There  is  no  appreciable  distinction  be- 
tween this  case  and  that  where  a  scrivener 
through  ignorance  or  inattention,  falls  to 
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select  or  prepare  such  an  Instrument  as  ef- 
fectuates the  previous  agreement  of  parties, 
and  relief  is  always  decreed  in  that  case. 
1  Story,  Eq.  Jur.  |  116.  Had  the  recorder 
here,  upon  being  Informed  by  the  parties 
that  the  agreement  between  them  was  that 
the  mortgage  in  question  should  be  more 
effectually  transferred  to  Russell,  prepared 
a  release,  Instead  of  an  assignment,  whether 
he  did  so  through  mere  inattention  to  what 
he  was  doing,  or  through  a  misapprehension 
of  its  legal  effect  in  the  premises,  there 
would  be  no  doubt  that  equity  would  relieve 
against  the  mistake.  The  rule  must  be  the 
same  in  a  case  where  the  parties  have  made 
the  mistake  for  themselves,  and  without  the 
aid  of  either  scrivener  or  recorder.**  But  in 
Morlng  V.  Prlvott,  146  N.  C.  558,  60  S.  B. 
509,  we  find  an  authority  which  clearly 
sustains  the  plaintiff's  right  of  subrogation. 
It  is  there  said  that  subrogation  is  of  equi- 
table origin,  not  dependent  upon  contract, 
and  \b  always  invoked  to  prevent  injustice. 
It  is  defined  to  be  the  substitution  of  an- 
other person  in  the  place  of  a  creditor,  so 
that  the  person  in  whose  favor  it  is  exer- 
cised succeeds  to  the  rights  of  the  creditor 
in  relation  to  the  debt,  ♦  •  •  or  that 
change  by  which  another  person  Is  put  In- 
to the  place  of  a  creditor,  so  that  the  rights 
and  securities  of  the  creditor  pass  to  the 
person  who,  by  being  subrogated  to  him,  en- 
ters into  his  right  It  is  a  legal  fiction,  by 
force  of  which  an  obligation  extinguished  by 
a  payment  by  a  third  person  is  treated  as 
still  subsisting  for  the  benefit  of  this  third 
person,  who  Is  thus  substituted  to  the  rights, 
remedies,  and  securities  of  another.  The 
party  who  is  subrogated  is  regarded  as  enti- 
tled to  the  same  rights,  and,  indeed,  as  con- 
stituting one  and  the  same  person  with  the 
creditor  whom  he  succeeds.  Sheldon,  Sub. 
2;  27  Am.  ft  Eng.  Enc.  206;  Davison  v 
Gregory,  132  N.  G.  389,  43  S.  E.  916;  Oartev 
V.  Jones,  40  N.  G.  196,  49  Am.  Dec  425; 
Springs  V.  Harven,  56  N.  G.  96.  But  the 
court,  quoting  from  and  approving  Robinson 
V.  Leavitt,  7  N.  H.  73,  further  said:  •*There 
are  cases  in  which  a  party  who  has  paid 
money  due  upon  a  mortgage  is  entitled,  for 
the  purpose  of  effecting  the  substantial  Jus- 
tice of  the  case,  to  be  substituted  in  the 
place  of  the  incumbrancer  and  treated  as  as- 
signee of  the  mortgage,  and  Is  enabled  to 
hold  the  land  as  assignee,  notwithstanding 
the  mortgage  itself  has  been  canceled  and  the 
debt  discharged.  The  true  principle  is  that, 
when  money  due  upon  a  mortgage  is  paid, 
it  shall  operate  as  a  discharge  of  the  mort- 
gage or  in  the  nature  of  an  assignment  of 
it  as  may  best  serve  the  purpose  of  Justice 
and  the  Just  intent  of  the  parties.  Many 
cases  state  the  rule  In  equity  to  be  that 
the  incumbrance  shall  be  kept  on  foot  or 
considered  extinguished  or  merged,  accord- 
ing to  the  Intent  or  interest  of  the  party 
paying  the  money.  ♦  •  ♦  And  it  makes 
no  difference  whether  the  party  on  paymert 
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of  the  money  took  an  assignment  of  the 
mortgage  or  a  release,  or  whether  a  discharge 
was  made  and  the  evidence  of  the  debt  can- 
celed. The  debt  itself  may  still  be  held  to 
subsist  in  him  who  paid  the  money  as  as- 
signee, so  far  as  It  ought  to  subsist,  in  the 
nature  of  a  lien  upon  the  land,  and  the 
mortgage  be  considered  In  force  for  his  ben- 
efit, so  far  as  he  ought  In  justice  to  hold  the 
land  under  It,  as  if  it  had  been  actually 
assigned  to  him/* 

There  are  numerous  authorities  of  like 
tenor.  Our  recent  decision  in  Tripp  v.  Har- 
ris, 154  N.  C.  296,  70  S.  B.  470,  is  directly 
in  point.  We  there  held  that,  where  the  note 
secured  by  a  mortgage  is  paid  by  a  surety 
thereon,  the  note  is  satisfied,  but  an  implied 
promise  of  the  principal  to  reimburse  the 
surety  at  once  arises,  and  that  he  is  sub- 
rogated to  the  rights  of  the  creditor  in  all 
securities  held  by  him,  and  he  may,  with  or 
without  any  formal  assignment,  avail  him- 
self thereof  for  the  purpose  of  indemnifying 
himself,  and,  if  the  security  be  a  mortgage, 
he  may  foreclose  the  same  for  his  own  bene- 
fit, a  creditor  of  the  principal.  Our  case  pre- 
sents a  much  stronger  equity  in  favor  of 
the  plaintiff,  as  there  the  mortgage  was  not 
canceled  on  the  record  or  otherwise.  There 
was  an  express  agreement  for  subrogation. 
Morrisett  received  the  note  as  agent  for  the 
plaintiff,  and  had  no  authority  in  law  or  in 
fact  to  take  an  assignment  to  himself,  and 
the  next  day  he  actually  delivered  note  and 
mortgage,  which  be  had  received  from  the 
creditor  in  execution  of  the  agreement,  to 
the  plaintiff.  The  conduct  of  Morrisett  shows 
conclusively  that  he  did  not  take  the  assign- 
ment to  himself  for  his  own  benefit  and  with 
the  purpose  of  satisfying  the  debt  and  can- 
celing the  note,  but  for  the  use  and  benefit 
of  the  plaintiff  bank,  in  accordance  with  the 
agreement  between  them,  because  he  almost 
immediately  transferred  and  delivered  the 
note  and  mortgage  to  it  In  the  case  of  Liles 
V.  Rogers,  113  N.  C.  197.  18  S.  E.  104,  37  Am. 
St.  Rep.  627,  this  court  recognized  the  doc^ 
trine  of  conventional  subrogation,  and  it 
is  there  said  that  where  the  money  is  paid 
to  the  creditor  by  another,  at  the  request 
of  the  debtor,  to  discharge  his  obligation, 
the  person  who  advanced  the  money  is  in 
equity  subrogated  to  the  rights  of  the  cred- 
itor in  the  securities  held  by  him. 

[2, 3]  We  do  not  understand  that  the  Mor- 
risetts  or  the  defendant  bank  are  contesting 
the  right  of  the  plaintiff,  the  appeal  having 
been  taken  by  the  assignee  of  the  Morrisetts, 
and  he  stands  in  no  better  position  than  his 
assignors  would  have  held  if  the  general  as- 
signment had  not  been  made  by  them.  "It 
may  be  said  generally  that  an  assignee  suc- 
ceeds only  to  the  rights  of  his  assignor  and 
is  affected  by  all  equities  against  him,  and 
takes  the  property  subject  to  all  such  equi- 
ties."   Justice  Shepherd  thus  states  the  rule 


in  Wallace  v.  Cohen,  111  N.  a  106,  15  S.  E. 
893:  "It  is  true,  as  laid  down  in  Southerland 
V.  Fremont,  107  N.  C.  565  [12  S.  E.  237], 
that  such  a  trustee  or  mortgagee  is  a  pur- 
chaser for  value  within  St  13,  27  Eliz.,  but 
it  is  in  that  case  conclusively  determined, 
after  some  confusion  in  our  decisions,  that 
such  a  purchaser  takes  the  property  subject 
to  any  equity  or  other  right  that  attached 
to  the  same  in  the  bands  of  the  debtor. 
This  view  is  abundantly  sustained,  not  only 
by  our  own  previous  decisions,  but  by  the 
great  weight  of  judicial  authority.  Bassett 
V.  Norsworthy,  White  &  Tudor's  I*  0.  Eq., 
and  notes.  As  applicable  to  the  present  case, 
the  doctrine  has  been  recognized  and  applied 
in  a  large  number  of  decisions.  'In  order  to 
entitle  one  to  protection  as  a  bona  fide  pur- 
chaser in  such  a  case,  he  must  have  advanc- 
ed some  new  consideration,  or  incurred  some 
new  liability,  on  the  faith  of  the  fraudulent 
vendee's  apparent  ownership.'  Johnson  v. 
Peck,  1  Woodb.  ft  M.  334;  McLeod  v.  Bank, 
42  Miss.  99;  Hyde  v.  EUeiy,  18  Md.  496; 
Sargent  v.  Sturm,  23  Cal.  359,  83  Am.  Dec. 
118;  Ratcliffe  v.  Sangston,  18  Md.  883 ;  Pope 
V.  Pope,  40  Miss.  516.  Hence  'an  assignee  of 
the  fraudulent  vendee  for  the  benefit  of  cred- 
itors, incurring  no  new  liability  on  the  faith 
of  his  title,  is  not  protected.*  Farley  v.  Lin- 
coln, 51  N.  H.  577,  12  Am.  Rep.  182 ;  Harris 
V.  Horner,  21  N.  0.  455,  30  Am.  Dec.  182; 
Stevens  v.  Brennan,  79  N.  Y.  254;  Mont- 
gomery V.  Bucyrus,  92  U.  S.  257,  23  L.  Ed. 
656;  Donaldson  v.  Parwell,  93  U.  S.  631, 
23  L.  Ed.  993.  These  authorities,  with  very 
many  others  we  could  cite,  are  directly  in 
point,  and  sustain  the  right  of  the  plaintiffs 
to  recover  without  fixing  the  assignee  with 
notice."  This  has  always  been  the  settled 
law  in  this  state  and  certainly  since  Potts  v. 
Blackwell,  56  N,  C.  449,  was  decided.  This 
doctrine  Is  so  well  established  that  it  re- 
quires no  further  discussion. 

[4]  Besides,  the  record  of  an  uncanceled 
mortgage  upon  real  estate  charges  subse- 
quent purchasers  with  notice  of  the  incum- 
brance. Smith  V.  Stark,  3  Colo.  App.  453, 
34  Pac  258. 

The  court  was  right  In  giving  judgment 
for  the  plaintiff  upon  the  case  agreed. 

No  error. 


(157  N.  a  04) 
STATE  V.  GOFFNBY. 

(Supreme  Court  of  North  Carolina.     Dec.  20, 

1911.) 

1.  Indictment  and  Informatioit    (5  91»)— 
Designation  of  Offense. 

An  Indictment  for  housebreaking,  charg- 
ing that  the  defendant  did  break  and  enter 
(otherwise  than  by  burglarious  breaking)  with 
intent  to  commit  a  felony,  to  wit,  with  intent 
"feloniously  to  steal,"  defines  the  offense  as 
accurately   as  if  it  alleged   that   the  breaking 
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and   entering  wa«  feloniously  done,   and  was 
sufScient. 

[EJd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  T>ig.  {$  261-265;  Dec. 
Dig.  I  91;*    Burglary,  Cent  Dig.  i  35.] 

2.  Indictment  and  Information  (|  llO^)  — 
Sufficiency  of  Accusation. 

An  indictment  charging  that  a  defendant 
did  break  and  enter  (otherwise  than  by  bargla- 
rions  breaking)  a  storeroom  and  house  with 
"intent  to  commit  a  felony/'  charges  the  offense 
in  the  words  of  the  sUtute  (Bevisal  1905,  i 
3333),  and  is  sufficient 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |t  289-294;  Dec. 
Dig.  i  110;*    Burglary,  Cent  Dig.  |  31.] 

3.  BuBOUkBT  (I  15*)— Dkfbnsb-Consent  of 

OWNEB. 

Though  A  store  was  broken  into  with  bur- 
glarious intent,  where  the  entry  was  induced 
by  the  servant  of  the  owner  at  the  instance  of 
such  owner,  though  with  an  intent  to  appre- 
hend the  accused,  there  is  such  a  consent  to  the 
entry  as  to  destroy  its  criminal  effect,  and  a 
conyiction  therefor  as  for  a  felonious  breaking 
and  entering  was  improper. 

[Bd.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  il  20-23;   Dec.  Dig.  |  15.*] 

Appeal  from  Superior  Court,  Wilson  Coun- 
ty;   Cooke,  Judge. 

Sylvester  Goffney  was  conYicted  of  house- 
breaking, and  appeals.  Reversed,  and  pro- 
ceeding dismissed. 

Daniels  ft  Swindell,  for  appellant  T.  W. 
Blckett,  Atty.  Gen.,  and  G.  L.  Jones,  Asst. 
Atty.  Gen^  for  the  State. 

BROWN.  J.  L  The  defendant  moved  in 
arrest  of  judgment  because  the  word  "felo- 
nious** Is  not  charged  in  the  bill.  The  charge 
is  that  defendant  did  break  and  enter  (other- 
wise tban  by  burglarious  breaking)  the  store- 
room and  house  of  Geo.  Barnes  and  Joe 
Barnes,  partners,  etc.,  with  intent  to  commit 
a  felony,  to  wit,  with  intent  the  goods,  etc., 
of  said  Barnes  Bros.,  etc.,  feloniously  to 
steal,  etc. 

[1, 2}  The  defendant  attacks  the  bill  of  in- 
dictment for  the  r^son  that  it  does  not  al- 
lege that  the  breaking  and  entering  into  the 
storeroom  was  feloniously  done.  We  think 
this  exception  is  without  merit  The  indict- 
ment alleges  that  the  defendant  did  break 
and  enter  with  intent  to  commit  a  felony. 
We  are  unable  .to  draw  any  distinction  be- 
tween the  words,  "unlawfully  breaking  and 
entering  with  the  intent  to  commit  a  felony," 
and  the  words,  "unlawfully  and  feloniously 
breaking  and  entering  with  the  intent  to 
commit  a  felony."  Using  the  word  "feloni- 
ous*' as  it  is  used  in  the  indictment  defines 
the  offense  as  ac(nirately  as  if  it  were  re- 
peated. In  other  words,  if  one  breaks  into 
a  honse  with  Intent  to  commit  a  felony, 
he  feloniously  breaks  into  the  house.  The 
Indictment  follows  the  wording  of  the  stat- 
ute. An  indictment  like  the  one  at  bar  in 
this  respect  was  held  good  In  the  case  of 
State  V.  Tytus,  98  N.  C.  705,  4  S.  E.  29.    See, 


also.  State  v.  Staton,  183  N.  C.  043,  45  8.  E. 
362. 

[3]  2.  It  is  contended  by  the  learned  coun- 
sel for  defendant  in  a  well-prepared  brief 
that,  upon  the  staters  evidence,  no  crime  has 
been  committed,  and  with  this  position  we 
fully  agree. 

There  were  only  two  witnesses  examined. 
Barnes,  the  prosecutor  and  owner  of  the 
storehouse,  testified:  "I  know  the  defendant, 
have  known  him  for  four  years.  He  has 
been  in  my  employ  for  several  years,  during 
which  time  I  found  him  honest  He  assisted 
me  in  my  store  and  business  a  portion  of 
the  time.  In  consequence  of  statements 
made  to  me  by  Richard  Farmer,  a  negro 
boy  in  my  employ,  I  instructed  Richard  to 
induce  defendant  to  break  in  my  store.  On 
the  night  of  July  7th  Policeman  Wynne,  my- 
self, and  others  watched  the  store,  and  about 
12  o'clock  we  saw  the  defendant,  Sylvester 
Goflney,  and  Richard  Farmer  go  to  the 
store,  and  saw  defendant,  Goflney,  remove 
tacks  holding  a  window  pane,  and  remove 
the  window,  and  enter  the  store.  Richard 
Farmer  immediately  afterwards  also  entered 
the  store  through  the  same  window.  Police- 
man Wynne,  myself,  and  others,  who  were 
watching  the  store,  after  firing  pistols,  enter- 
ed the  store,  and  arrested  the  defendant, 
Goffney,  and  required  said  Farmer  to  ac- 
company us.*'  .  The  only  other  witness  cor- 
roborated Barnes. 

It  is  held  in  this  state  and  elsewhere  that 
larceny  cannot  be  committed  when  the  own- 
er through  his  agent  consents  to  the  taking 
and  asportation,  though  such  consent  is 
given  for  the  purpose  of  apprehending  the 
felon.  State  v.  Adams,  115  N.  C.  775,  20  S. 
E.  722.  In  that  case  it  is  said:  "Although 
the  intent  to  steal  certain  property  is  form- 
ed and  carried  out,  the  perpetrator  Is  not 
guilty  of  larceny  if  he  has  been  persuaded 
by  a  servant  of  the  owner  at  the  latter*s  in- 
stance to  commit  the  theft**  In  the  opinion 
Mr.  Justice  Clark  well  says:  "The  object 
of  the  law  Is  to  prevent  larceny  by  punishing 
it,  not  to  procure  the  commission  of  a  lar- 
ceny that  the  defendant  may  be  punished.** 
In  the  case  at  bar  it  appears  that  Barnes,  the 
owner  of  the  building  entered,  directed  his 
servant,  Richard  Farmer,  to  induce  the  de- 
fendant to  break  in  his  (Barnes*)  store,  that 
the  servant  obeyed  his  orders,  and  that  he 
and  defendant  entered  the  store  together, 
and  ithat  Barnes  was  present,  watching 
them,  and  arrested  defendant  after  he  enter- 
ed. If  it  were  possible  to  hold  the  defendant 
guilty  of  a  felony,  under  such  circumstances, 
then  Barnes  could  be  likewise  convicted  of 
feloniously  breaking  and  entering  his  own 
store,  for  he  was  present,  aiding  and  abet- 
ting the  entry  of  the  defendant,  and  induced 
him  to  enter.  That  would,  of  course,  be  a 
legal  absurdity. 
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Mr.  Deet;  says:  "Wbere  the  owner  was 
apprised  of  tlie  proposed  burglary,  and  his 
servant,  procuring  the  keys  from  his  master, 
accompanied  the  burglar,  and  entered  the 
premises,  there  could  be  no  conTictlon.**  Des- 
ty's  Am.  Grim.  Law,  p.  486.-  See,  also,  Whar- 
ton's Grim.  Law  (9th  Ed.)  ff  915,  766-770; 
Reg.  V.  Johnson,  Gar.  &  M.  218;  Allen  v. 
State,  40  Ala.  334,  91  Am.  Dea  477;  People 
T.  Gollins,  53  Gal.  185;  Mace  v.  State,  9  Tex. 
App.  110;  Speiden  v.  State,  3  Tex.  App.  156, 
SO  Am.  Rep.  126;  Williams  ▼.  State,  55  6a. 
891;  2  Russel  dkh  Ed.)  10;  8  Am.  &  Eng. 
BZnc.  Law,  662 ;  1  Bishop,  Grim.  Law  (4th  Ed.) 
570.  In  Love  t.  People,  reported  in  160  IlL 
501,  48  N.  B.  710,  82  L.  R.  A.  139,  the  buUd- 
ing  of  one  Hoag  was  entered  by  Robinson, 
Love,  and  others.  Robinson  was  a  hired  de- 
tective^ but  posed  among  the  others  as  one 
of  them,  and  entered  the  building  with  the 
others.  Robinson  entered  the  building  with 
the  consent  of  Hoag.  The  court  held  that 
Robinson,  having  entered  with  the  consent 
of  the  owner,  committed  no  burglary,  and 
that  no  burglary  was  committed  because  of 
the  absence  of  felonious  Intent  The  defend- 
ants Love  and  others  could  not  have  been  ac- 
complices or  privy  to  a  burglary  because 
none  was  committed.  Love  v.  People,  160 
111.  501,  43  N.  E.  710,  32  L.  R.  A.  139 ;  many 
cases  cited.  In  Reg.  v.  Johnson,  Gar.  &  M. 
218,  where  a  servant,  after  having  been  ap- 
proached to  aid  in  robbing  his  master's  house, 
pretended  to  consent,  and  then  Informed  the 
police,  who  told  him  to  proceed,  and  he  then 
went  out  and  found  the  defendants,  and  took 
them  to  the  house  of  his  master,  letting 
them  in  through  the  door,  it  was  held  that 
they  could  not  be  convicted  of  burglary.  In 
the  case  of  Speiden  v.  State,  3  Tex.  App.  156, 
80  Am.  Rep.  126,  the  defendant  was  indict- 
ed for  burglary  by  breaking  into  a  bank  with 
intent  to  conmiit  larceny.  The  court  says: 
"In  the  case  at  bar  the  detectives  cannot  be 
considered  in  any  other  light  than  as  the 
servants  and  agents  of  the  bankers,  Adams  & 
Leonard.  They  (the  detectives)  had  the  legal 
occupancy  and  control  of  the  bank.  Two 
of  them  made  arrangements  with  the  defend- 
ants to  enter  it,  and  defendant,  when  ar- 
rested, had  entered  the  bank  at  the  solicita- 
tion of  these  detectives,  who  were  rightfully 
in  possession,  with  the  consent  of  the  own- 
ers. This  cannot  be  burglary  in  contem- 
plation of  law,  however  much  the  defend- 
ant was  guilty  in  purpose  and  intent"  It 
Is  said  in  Gyc  p.  181:  '*There  is  no  bur- 
glary where  the  occupant  of  a  house  or 
his  servant  or  agent  by  his  direction  or 
a  public  officer  or  detective  with  his  consent 
•  «  •  takes  active  steps  to  aid  the  sus- 
pect or  to  Induce  him  to  enter,  although 
this  may  be  done  for  the  purpose  of  appre- 
hending and  prosecuting  him,  and  although 
he  may  intend  to  commit  a  felony  in  the 


house/'  6  Gyc.  181.  We  recognize  the  prin- 
ciple laid  down  in  State  v.  Smith,  152  N.  G. 
798,  67  S.  E.  508,  30  L.  R.  A.  (N.  S.)  946, 
but  there  is  an  obvious  distinction  between 
that  case  and  this.  In  that  case  it  Is  prop- 
erly held  that  the  fact  that  a  party  was 
deceived  into  a  violation  of  the  liquor  laws 
of  the  state  by  a  detective  will  not  be  a 
Justification.  In  the  case  at  bar  the  owner 
himself  gave  permission  for  the  defendant  to 
enter  which  destroyed  the  criminal  feature 
and  made  the  entry  a  lawful  one. 

Upon  the  facts  in  evidence,  no  crime  was 
committed  because  the  entry  was  with  the 
consent  and  at  the  instance  of  the  owner  of 
the  property. 

His  honor  should  have  directed  a  verdict 
of  not  guilty. 

Reversed,  and  proceeding  dismissed. 

OSS  N.  C.  261> 

TABLE  ROGK  LUMBER  CO.  v.  BRANCH. 

(Supreme  Court  of  North  Carolina.    Dec  23^ 

1911.) 

1.  Appeal  and  Erbob  (|  1212*)— Revsbs Air- 
New  Trial— Scope. 

When  the  Supreme  Court  granti  a  new 
trial  generally  without  further  dispositioD,  the 
new  trial  is  upon  all  of  the  issues,  though  it  has 
power  to  grant  either  a  general  or  partial  new 
trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {  4713;  Dec.  Dig.  f  1212.*] 

2.  Appeal  and  Bbbob  (I  1178*>— Rbvebsait* 
New  Trial— Scope. 

Where  the  error  Is  confined  to  one  issue 
which  Is  separable  from  the  others,  and  it 
clearly  appears  that  no  prejudice  wul  result 
from  such  a  course,  the  Supreme  Court  will 
usually  grant  a  new  trial  only  upon  such  issue* 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Er- 
ror, Gent.  Dig.  §§  4604-4620 ;   Dec.  Dig.  §  1178.*] 

8.  Dbbds  (I  86*)— OpDEB  OF  Rsoxsxbation— 

Necks  siTV 

Revisal  1906,  I  1004,  provides  that,  where 
a  conveyance  is  acknowledged  by  both  husband 
and  wife  or  by  other  grantor  before  the  same 
officer,  the  form  of  acknowledgment  shall  be 
substantially  as  therein  provided,  and  section 
999  provides  that,  whenever  the  proof  or  ac- 
knowledgment of  the  execution  olTany  instru* 
ment  required  or  permitted  to  be  registered  im 
had  before  any  other  ofBcial  than  the  clerk  of 
the  superior  court,  such  derk  shall,  before  it  is 
registered,  examine  the  certificate  of  proof  or 
acknowledgment,  and,  if  it  is  duly  proven  or  ac- 
knowledged and  the  certificates  are  in  due  form, 
he  shall  order  the  instrument  registered.  Held 
that,  where  a  deed  executed  by  a  husband  and 
wife  is  proven  before  the  clerk  of  the  superior 
court,  an  order  of  registration  is  not  required; 
a  certificate  of  proof  being  sufficient 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  I  226 ;    Dec.  Dig.  |  86.^1 

4.  Wills  (i  353*) —Pbobatb  —  Recobd— Ef- 
fect. 

An  entry  of  record  in  probate  proceedings 
that,  after  an  issue  of  devisavit  vel  non,  "the 
executor,  H.,  offered  for  probate  the  will  of 
testator,  "which  was  duly  proven  by  the  oath 
of  P.  and  G.,  the  subscribmg  witnesses  thereto, 
according  to  law,  and  the  said  H.  took  the  sun- 
dry oaths  as  executor,  and  letters  testamentary 
issued,"  authorized  an  inference  that  the  sub- 
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■cribing  witnesses  named  actuaHj  subscribed 
as  witnesses  in  testator's  presence,  especially 
since,  under  Revisal  1905^  {  3113,  it  was  neces- 
sary that  tbey  subscribe  in  his  presence  in  or- 
der to  be  subscribing  witnesses. 

[Ed.  Note.->For  other  cases,  see  Wills,  Cent 
Dig.  I  809;  Dec  Dig.  |  353.*i 

6.  Wills   (f  118*)  —  Subscbiption  — Esbkn- 

TIAJLB. 

BeTisal  1906,  {  8113,  provides  that  no  win 
shall  be  sufficient,  unless  written  in  testator's 
Bfetime  and  signed  by  him,  or  by  some  other 
person  In  his  presence  and  by  his  direction,  and 
snbscribed  In  nis  presence  by  two  witnessed  at 
least  except  as  provided.  Meldf  that  the  sub- 
scribing witnesses  must  have  subscribed  the 
idn  in  testator's  nresence  after  he  had  signed 
it  or  acknowledgea  the  aignatore  in  their  pres- 


[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  802-304;  Dea  Dig.  |  !!&*] 

Appeal  from  Superior  Court,  Burke  Coun- 
ty;  liongy  Judge. 

Action  by  the  Table  Rock  Lumber  Com- 
pany against  A  J.  Branch.  From  a  Judg- 
ment in  part  for  plaintiff,  both  parties  ap- 
peaL  Reversed  and  remanded  for  new  trial 
on  defendant's  appeal,  and  plaintiff's  dis- 
missed. 

Avery  &  Ervin,  for  plaintiff.  S.  J.  Er- 
vin  and  Spainhour  &  Mull,  for  defendant 

• 

WALKER,  J.  This  case  has  been  before 
us  several  times,  and  is  reported  in  63  S. 
E.  171,  948.  At  the  fall  term,  1910,  of  this 
court,  we  granted  a  new  trial  for  newly 
discovered  evidence.  The  appeal  had  been 
taken  by  the  plaintiff,  who  had  recover- 
ed in  all  respects  at  that  trial,  except  as 
to  the  land  within  the  boundary  of  what 
is  known  in  the  ease  as  the  "Brite  grant," 
containing  300  acres.  When  the  case  was 
heard  the  last  time,  the  court  held  that  the 
new  trial  was  limited  by  the  order  of  this 
court,  though  general  in  its  terms,  to  the 
Brite  grant,  and  that  the  defendant  could 
not  reopen  issues  upon  which  he  had  lost 
at  the  former  trial,  and  to  this  ruling  de- 
fendant excepted.  We  think  the  court  erred 
in  thus  restricting  the  new  trial.  Our  or- 
der, as  we  have  said,  was  general  in  its 
terms,  and  extended  to  all  the  matters  in- 
volved in  the  case.  We  were  not  asked  to 
limit  the  new  trial  to  any  particular  ques- 
tion and  did  not  do  so. 

[1]  This  court,  upon  application,  can  grant 
a  general  or  a  partial  new  trial,  as  it  may 
see  fit  under  all  the  circumstances,  but  when 
a  new  trial  is  granted,  nothing  more  being 
said,  it  means  a  new  trial  of  the  whole  case 
of  all  the  issues,  and  not  merely  of  one  of 
them,  or,  as  in  this  case,  of  a  part  of  one. 
The  new  trial  refers  to  the  issue,  and  is  not 
restricted  by  the  answer  to  the  issue,  unless 
the  court  in  the  order  confines  its  scope  to 
a  particular  issue  or  a  particular  question. 
It  is  settled  beyond  controversy  that  it  is 
entirely  discretionary   with   the   court,   su- 


perior or  Supreme,  whether  it  will  grant  a 
partial  new  trial 

[2]  It  will  generally  do  so,  when  the  er- 
ror, or  reason  for  the  new  trial,  is  confined 
to  one  issue,  which  is  entirely  separable 
from  the  others,  and  it  is  perfectly  clear 
that  there  is  no  danger  of  complication. 
Benton  v.  Collins,  125  N.  C.  83,  34  S.  E. 
242,  47  L.  R.  A.  33;  Rowe  v.  Lumber  Co., 
133  N.  C.  483,  45  S.  E.  830.  In  the  last-cited 
case  we  said:  "The  issue  submitted  at  the 
first  trial  was:  Are  the  plaintiffs  the  own- 
ers of  the  land  in  controversy  or  any  part 
thereof,  and,  if  of  any  part,  what  part? 
The  answer  to  that  Issue  was,  'No.'  There 
were  three  tracts  of  land  in  dispute,  and, 
if  an  error  was  committed  as  to  any  of  them, 
this  court  must  of  necessity  give  a  new 
trial  as  to  all,  though  there  may  have  been 
no  error  committed  as  to  one  of  them.  This 
results  f^m  the  form  of  the  issue.  If  a 
separate  and  distinct  issue  had  been  sub- 
mitted as  to  each  tract,  and  an  error  had 
been  committed  as  to  one  only,  the  court 
even  in  that  case  could  have  given  a  gener* 
al  new  trial;  but  in  its  discretion  could  have 
restricted  the  new  trial  to  the  Issue  or  is- 
sues as  to  which  the  error  was  committed. 
When  the  issue  is  general,  embracing  with- 
in its  scope  several  distinct  pieces  of  prop- 
erty or  tracts  of  land,  the  new  trial  must  be 
general,  because  the  issue  and  consequently 
the  verdict  are  in  their  very  nature  indi- 
visible. This  seems  to  have  been  expressly 
decided.  Beam  t.  Jennings,  96  N.  C.  82 
[2  8.  E.  245];  Holmes  v.  Godwin,  71  N.  C. 
306."  Of  course,  in  the  latter  part  of  the 
passage  taken  from  that  case,  we  referred 
to  a  verdict  which  merely  gives  a  general 
answer,  afilrmative  or  negative,  to  the  issue. 
In  that  case  the  issue  was  general  In  its 
terms,  and  embraced  several  tracts  of  land, 
and  the  answer  thereto  was,  "No."  Besides, 
in  this  case,  there  may  be  danger  of  doing 
injustice  to  the  defendant  by  granting  a  par- 
tial new  trial.  But  the  fact  remains,  after 
all  has  been  said,  that  we  ordered  a  general, 
and  not  a  partial,  new  trial,  and  the  court 
should  have  tried  the  case  below  in  accord- 
ance therewith.  It  was  error  not  to  do  so, 
for  which  there  must  be  another  trial. 

[9]  There  Is  one  question  we  must  decide 
before  remanding  the  case.  The  plaintiff 
offered  as  evidence  a  deed  from  A.  C.  Avery 
and  wife  to  John  Cheever,  dated  August  27, 
1878,  and  defendant  objected  to  it,  upon  the 
ground  that  while  the  probate,  as  appears 
by  the  annexed  certificate,  is  full  and  cor- 
rect in  form,  there  was  no  flat  or  order  of 
the  derk  of  the  court,  D.  C.  Pearson,  for 
the  registration  thereof.  The  objection  was 
overruled,  and  the  deed  admitted.  Defend- 
ant excepted.  We  think  the  ruling  was  cor- 
rect The  statute  does  not  seem  to  require 
an  order  to  registration  when  the  deed  is 
proven  before  the  clerk,  but  merely  a  cer- 


•For  other  easw  ■••  same  topic  and  secUon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Seriee  ft  Rep'r  Indexes 
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tlllcate  of  the  proof.  Revisal  1905,  {  1004. 
When  he  passes  upon  a  probate  taken  by 
some  other  officer,  he  must  certify  to  the 
correctness  of  the  probate  and  the  certifi- 
cate, and  order  the  instrument  to  be  reg- 
istered (Revisal,  §  990)  according  to  the  form 
prescribed  by  Revisal,  |  1001,  or  one  sub- 
stantially the  same. 

[4]  The  court  excluded  a  copy  of  the  will 
of  Geo.  Hice,  Sr.,  certified  by  W.  S.  Sudderth, 
clerk  of  the  county  court,  to  be  a  true  and 
correct  copy  of  his  will  on  November  12» 
1855.  The  handwriting  of  Sudderth  was  duly 
proven  by  the  examination  of  L.  A.  Bristol. 
The  defendant  then  offered  the  minute  book 
of  the  county  court,  from  which  it  appeared 
that  the  will  of  Geo.  Hice,  Sr.,  had  been  of- 
fered for  probate  by  his  executor,  G.  W.  B. 
Hice,  who  appeared  by  his  attorney,  W.  W. 
Avery,  and  that  a  caveat  filed  thereto  by 
Elizabeth  Hice  and  an  issue  of  devisavit  vel 
non  ordered  to  be  made  up,  which  was  done, 
and  the  case  docketed  for  trial.  The  caveat 
was  afterwards  withdrawn  and  the  executor 
qualified.  Then  appears  this  entry:  "By  con- 
sent of  parties,  the  defendant,  Elizabeth  Hice, 
is  permitted  to  withdraw  the  issue  heretofore 
made  in  this  case,  and  confess  Judgment  for 
the  costs  heretofore  incurred.  Whereupon 
the  executor,  George  W.  B.  Hice,  offered  for 
probate  the  last  will  and  testament  of  George 
Hice,  which  was  duly  proven  by  the  oath  of 
John  Parks  and  Thomas  Garleton,  the  two 
subscribing  witnesses  thereto,  according  to 
law.  And  the  said  G.  W.  B.  Hice  took  the 
sundry  oaths  as  executor,  and  letters  testa- 
mentary issued.  The  said  Elizabeth  Hice, 
widow  of  George  Hice,  came  into  court  in 
proper  person  and  entered  her  dissent  to  the 
provisions  of  the  said  will,  and  refused  to 
accept  the  legacy  therein  given  her,  and  filed 
her  petition  for  her  year's  allowance,  which 
Is  granted.  (See  trial  docket)"  We  are  in- 
clined to  the  opinion  that  the  certified  copy, 
as  authenticated  by  the  entries  on  the  rec- 
ords of  the  court,  was  competent  evidence  of 
the  due  execution  of  the  will,  and  that  it 
should  have  been  admitted.  The  plaintiff  ob- 
jected to  it  upon  the  ground  that  it  did  not 
appear  by  the  records  or  the  copy  of  the  will 
that  the  two  subscribing  witnesses  named  in 
the  entry  we  have  set  forth  actually  subscrib- 
ed as  witnesses  in  the  presence  of  the  tes- 
tator, though  it  is  admitted  that  it  sufficient- 
ly appears  that  Geo.  Hice,  Sr.,  signed  the 
will  in  their  presence.  It  is  not  stated  ex- 
pressly in  the  entry  that  he  so  signed  the 
will,  but  only  inferentially  from  the  words, 
"which  was  duly  proven  by  the  oath  of  John 
Parks  and  Thomas  Garleton,  the  two  sub- 
scribing witnesses,  according  to  law,*'  and 
we  do  not  see  why  the  other  fact  may  not  as 
well  be  inferred  from  those  words. 


[6]  They  could  not  well  be  subscribing  wit- 
nesses unless  he  signed  or  acknowledged  his 
signature  in  their  presence,  and  they,  as  wit- 
nesses, subscribed  it  in  bis  presence.  Be- 
visal,  §  3113;  In  re  Snow's  Will,  128  N.  C. 
100,  38  S.  B.  295;  Bumey  v.  Allen.  125  N.  C. 
314,  34  S.  E.  500,  74  Am  St  Rep.  637;  Gra- 
ham V.  Graham,  32  N.  €.  219.  The  statement 
that  the  will  was  duly  proven  by  the  oath 
of  the  two  subscribing  witnesses,  according 
to  law,  would  seem  to  clearly  imply  by  ir- 
resistible inference  that  there  was  legal  proof 
of  his  signing  in  their  presence,  and  they  In 
Ills,  for  otherwise  the  will  would  not  have 
been  duly  proven.  Gochran  v.  Linville  Im- 
provement Ck).,  127  N.  0.  386,  37  S.  B.  496. 
No  doubt  a  full  certificate  of  probate  was 
filed,  and  recorded  with  the  will,  showing 
all  the  facts  which  should  appear.  It  was  ad- 
mitted that  the  records  of  the  court  had  been 
burned  many  years  ago.  We  need  not  de- 
cide this  question,  though,  as  the  defendant 
succeeded  at  the  trial  without  the  necessity 
of  resorting  to  the  will  as  evidence,  so  it  is 
stated.  We  merely  advert  to  it  for  the  pur^ 
pose  of  suggesting  that  if  the  defendant 
wishes  again  to  rely  upon  the  will  as  evi- 
dence, he  may  perhaps  restore  the  lost  record 
under  the  provisions  of  Revisal,  c.  11,  en- 
titled, "Burnt  and  Lost  Records,"  and  there- 
by avail  himself  of  it  as  proof.  It  is  too  im- 
portant and  far-reaching  a  question  to  decide 
finally  without  a  more  extended  argument 
and  consideration  of  it 

We  must  regretfully  order  another  trial  of 
this  much  litigated  case,  because  of  the  error 
in  restricting  the  last  trial  to  the  considera- 
tion only  of  rights  arising  under  the  Brlte 
grant 

New  trial. 

Plaintiff's  AppeaL 

WALKER,  J.  As  we  have  ordered  a  new 
trial  of  this  case  in  the  consideration  of  the 
defendant's  appeal,  it  is  useless  to  pass  upon 
the  alleged  errors  which  are  assigned  in  the 
plaintifiTs  appeal.  The  rulings  may  be  differ- 
ent on  the  next  trial,  and  the  case  presented 
in  an  entirely  different  aspect.  Besides,  the 
plaintiff  will  derive  from  the  new  trial  grant- 
ed in  the  other  appeal  all  the  advantage  he 
now  seeks.  The  whole  matter  is  reopened  for 
a  new  investigation,  and  we  can  do  no  more 
than  this  for  him,  should  we  review  the  rul- 
ings of  the  court  to  which  he  has  excepted. 
If  we  sustained  any  one  or  all  of  his  assign- 
ments, the  result  would  be  the  same  as  it  is 
now;  that  is,  a  new  trial.  We  must  there- 
fore take  the  usual  course  in  such  cases,  and 
dismiss  the  appeaL 

Appeal  dismissed.  ' 


N.CI 
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PATTON  T.  W.  M.  BITTER  LUMBER  CO. 

(Supreme  Coart  of  North  Carolina.     Dec  20, 

1911.) 

L  MAfiTEB  AND  SeBVANT  (J  137*)— INJURIES 
TO  SKBVANT  —  NEOLIOENCB  — METHOD  OF 
WOBK. 

Defendant's  mill  sawed  cross-ties,  which 
were  mn  out  on  rollers,  from  which  they  fell 
to  a  dock  a  few  feet  lower,  and  then  dropped 
12  or  18  feet  to  the  ground  below,  where  they 
were  loaded  on  cars.  Plaintiff,  a  foreman  in 
charge  of  a  loading  gang,  went  to  the  dock  to 
preTent  the  ties  being  thrown  on  his  men  while 
a  train  was  being  loaded,  and  asked  one  of  the 
laborers  if  any  more  ties  were  coming  out, 
and  was  informed  that  there  would  be  no  more 
for  about  30  minutes.  Plaintiff  then  motioned 
to  his  hands  to  load  the  ties  onto  the  car,  when 
another  tie  was  rolled  out  of  the  mill,  fell  on 
the  dock,  struck  plaintiff,  and  seriously  in- 
jured him.  Held^  that  defendant  was  guilty  of 
actionable  negligence  in  failing  to  stop  the  ties 
while  the  car  was  being  loaded. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  273;    Dec.  Dig.  S  137.*] 

2.  Masteb  and  Sebvant  (§  201*)— Fellow 
Skrvantb—Negliqence. 

The  negligence  of  plaintiff's  fellow  servant 
in  informing  him  that  no  ties  would  come  out 
of  the  mill  for  30  minutes  was  not  tlie  cause 
of  the  injury,  and  was  not  material  on  the 
question  of  defendant's  liability. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  515-534;    Dec  Dig.  i 

3.  Limitation  of  Actions  (§  2*) —Effect  of 
Limitation— What  Law  Govebns. 

Since  statutes  of  limitation  affect  the 
remedy  and  not  the  cause  of  an  action,  the 
statute  of  the  place  of  the  trial  or  lex  fori 
goyems. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {§  4-8;   Dec.  Dig.  §  2.*] 

4.  Appeal  and  Ebbob  (§•  253*)— Vabiancb— 
Exceptions. 

A  variance  between  the  pleadings  and  the 
proof  will  be  disregarded,  where  no  exception 
was  taken  thereto  at  the  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  1491;   Dec.  Dig.  §  253.*] 

6.  Tbial  (I  76*) —ExPEBTS  — Competency  — 
Objections. 

Where  a  i^hysician  has  been  admitted,  and 
has  testified  as  an  expert,  without  objection, 
a  question  as  to  his  competency  as  an  expert 
may  not  thereafter  be  raised  by  a  general  ob- 
jection to  a  proper  question. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  183-190;   Dec  Dig.  {  76.*] 

«.  Evidence  (|  478*)— Mental  Condition- 
Nonexperts. 

A  person's  mental  condition  may  be*  shown 
by  a  nonexpert 

_[Ed.  Note.— For  other  cases,  see   Evidence, 
Cent  Dig.  U  2242-2244;   Dec,  Dig.  i  47a*] 

7.  Evidencb  (J  408*)— Pabol  Evidence— Re- 
ceipt. 

Where  a  receipt  is  given  by  an  injured 
employ^  to  his  employer,  it  is  only  prima  facie 
evidence  of  a  settlement,  and  may  be  shown  to 
have  been  intended  to  apply  only  to  compensa- 
tion for  lost  time,  and  not  to  constitute  an 
acquittance  for  the  injuries. 

_[Bd.   Note.— For  other  cases,   see   Evidence, 
Cent  Dig.  §f  1829-1842 ;    Dec.  Dig.  i  408.*] 


Appeal  from  Superior  Court,  Burke  Coun- 
ty;   Lane,  Judge. 

Action  by  Charles  F.  Patton  against  W. 
M.  Hitter  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

L.  C.  Bell  and  Avery  &  Avery,  for  appel- 
lant. Spalnhonr  &  Mull  and  Avery  &  Er- 
vln,  for  appellee. 

CLARK,  0.  J.  The  plaintiff  was  injured 
in  August,  1907,  while  acting  as  foreman 
of  a  squad  of  hands  who  were  loading  cross- 
ties  on  a  car  on  defendant's  railway.  The 
cross-ties  were  sawed  by  the  defendant's  mill, 
whence  they  were  run  out  <m  rollers,  from 
which  they  fell  upon  a  dock  a  few*  feet 
lower;  thence  they  were  dropped  12  to  18 
feet  to  the  ground  below,  from  which  place 
they  were  loaded  on  the  defendant's  train. 
When  the  train  came  In,  the  plaintiff  went 
upon  the  dock  to  prevent  the  ties  being 
thrown  down  on  his  men  while  the  train 
was  being  loaded.  He  asked  one  of  the  la- 
borers If  any  more  ties  were  coming  out, 
who  replied  that  there  would  be  no  more 
for  about  30  minutes.  The  plaintiff  then 
motioned  his  hands  to  get  up  the  ties  and 
load  them  <hi  the  car.  About  that  time  an- 
other tie  was  rolled  out  from  the  mill,  which 
fell  over  on  the  do<^,  striking  the  plaintiff 
and  seriously  Injuring  him. 

[1]  The  motion  for  a  nonsuit  was  properly 
refused.  The  evidence  tended  to  show  that 
the  defendant  was  guilty  of  negligence  In  not 
furnishing  the  plaintiff  a  safe  place  to  work, 
and  It  was  properly  submitted  to  the  Jury. 
It  was  negligence  In  the  defendant  to  per- 
mit Its  mill  to  run  out  the  cross-ties  to  fall 
upon  the  dock,  and,  thence  12  to  18  feet  to 
the  ground,  while  the  plaintiff  and  his  men 
were  engaged  In  picking  up  the  ties  to  place 
them  on  the  car.  It  was  Incumbent  upon 
the  company  to  stop  the  ties  from  coming 
out  while  the  plaintiff  and  his  men  were 
engaged  in  loading  them.  The  plaintiff  was 
sent  there  with  his  men  to  load  the  car,  and 
he  had  no  control  over  the  operations  of 
the  mill. 

[2]  The  negligence  of  the  fellow  servant 
in  Informing  the  plaintiff  that  no  ties  would 
come  out  ot  the  mill  for  one-half  hour  has 
no  bearing  upon  the  negligence  of  the  defend- 
ant. At  most.  It  could  only  have  thrown 
light  upon  the  question  of  contributory  neg- 
ligence, and  in  that  aspect  it  tended  to  show 
that  the  plaintiff  acted,  not  negligently,  but 
prudently.  It  was  therefore  immaterial  as 
to  whether,  under  the  law  of  West  Virginia, 
the  doctrine  of  liability  for  the  negligence  of 
a  fellow  servant  obtained  or  not. 

[3]  The  statute  of  limitations  of  West  Vir- 
ginia need  not  be  considered,  for  such  stat- 
utes affect  the  remedy,  and  not  the  cause 
of  action.  It  follows  that  the  statute  of  limi- 
tations of  the  place  of  trial — the  lex  fori — 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Seriee  ft  Rep'r  Inflezee 
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governs.  25  Cyc.  1018,  1020  (3).  This  action 
was  begun  within  less  than  two  years  after 
Injury  was  sustained. 

[4]  It  Is  true  the  cause  of  action  set  out 
In  the  complaint  differs  In  many  of  the 
circumstances  from  the  proof,  but  variance 
between  the  pleadings  and  the  proof  will  be 
disregarded  when  there  is  no  exception  made 
at  the  trial.  In  Handon  v.  Clark,  127  N.  C. 
114,  37  S.  E.  156,  this  court  said:  *'If  the 
cause  had  in  fact  been  tried  upon  a  sub- 
stantially different  aspect  from  that  alleged 
in  the  complaint,  the  defendant,  after  ac- 
quiescing in  such  variance^  and  making  no 
objection  to  the  issue  submitted,  cannot  now 
be  heard  to  make  this  objection  to  vitiate 
the  trial.  If  necessary,  the  pleadings  would 
be  reformed  even,  after  Judgment,  as  au- 
thorized by  Code,  i  273,  to  conferm  to  the 
facts  proven." 

[f ]  As  to  the  exception  to  the  question 
asked  Dr.  Riddle,  it  was  really  not  answer- 
ed by  him.  But,  if  it  had  been,  and  he  had 
been  admitted,  and  had  testified  as  an  ex- 
pert without  objection,  a  question  of  his 
competency  as  an  expert  could  not  be  raised 
by  a  general  objection  to  a  particular  ques- 
tion thereafter.  Summerlln  v.  Railroad,  133 
N.  a  551,  45  S.  E.  898;  Lumber  €k).  v.  Rail- 
road, 151  N.  C.  220,  65  S.  E.  920. 

[6]  The  testimony  of  Fatten  as  to  plain- 
tiff's mental  condition  was  competent-  It 
nras  not  necessary  to  show  that  he  was  an 
expert  Olary  v.  Clary,  24  N.  C.  78,  and 
cases  cited  thereto  in  the  Annotated  Edition. 

[7]  The  jury  found  upon  the  evidence  that 
the  alleged  receipt  was  intended  to  apply 
only  to  compensation  for  the  lost  time,  and 
that  the  plaintiff  did  not  give  defendant  an 
acquittance  for  the  injuries  received  by  him. 
The  receipt  is  only  prima  facie.  Shaw  v. 
Williams,  100  N.  C.  272,  6  S.  B.  196;  Bar- 
bee  V.  Barbee,  108  N.  G.  584,  13  S.  E.  215. 
This  was  a  matter  of  fact  for  the  Jury  and 
has  been  determined  by  them.  It  is  not  nec- 
essary to  consider  the  other  exceptions. 

No  error. 


(1S8  N.  C.  86) 


REID  V.  KING. 


(Sapreme  Court  of  North  Carolina.    Dec  23, 

1911.) 

1.  Pabtt  Walls  (§  10*)— Bights  of  Pab- 
tiks— oontbib  ution. 

While  there  can  be  no  recovery  at  law  for 
the  use  of  a  party  wall  built  by  one  of  the  ad- 
joining proprietors,  the  party  building  the  wall 
may  compel  contribution  in  equity. 

W;Ed.    Note.—For    other    cases,     see    Party 
alls.  Cent.  Dig.  |§  54-64;    Dec  Dig.  §  10.*] 

2.  Action   (S  25*)— Fobm— Lboal  ob  Equi- 
table. 

Since  the  distinction  between  legal  and 
equitable  actions  is  abolished,  if  plaintiff  al- 
leges facts  entitling  him  to  equitable  relief,  it 
wiU  be  awarded  without  regard  to  the  form 
of  his  allegations. 

[Ed.    Note.— For    other    cases,    see    Action, 
Cent.  Dig.  §fi  147,  157;    Dec  Dig.  S  25.*] 


3.  Pabtt  Walls  (I  1*)  — Emor  of  an 
Agbebmbnt. 

The  effect  of  a  party  waU  agreement  is  to 
create  cross-easements  as  to  each  owner,  bind- 
ing all  persons  succeeding  to  the  estates  to 
which  the  easements  are  appurtenant. 

FEd.  Note.— For  other  cases,  see  Party 
Walls,  Cent.  Dig.  |  1;   Dec  Dig.  {  I.*] 

4.  Easements  (S  21*) —Equitable  Ease- 
ments—Pbbsons  Bound— PuBCHASEBs— No- 
tice. 

One  who  purchases  lands  on  which  the 
owner  has  imposed  an  easement  or  created  an 
equitable  charge  takes  the  title  subject  to  such 
easements  and  equities,  if  he  has  notice  thereof. 

[Ed.  Note.—For  other  cases,  see  Easements, 
Cent  Dig.  §  59;   Dec  Dig.  f  21.*] 

5.  Fbauds,  Statute  of  (|  60*)— Pabtt  Wall 
Aobeements. 

The  statute  of  frauds  would  not  apply  to 
prevent  a  suit  for  contribution  for  half  the 
cost  of  a  party  wall,  though  erected  under  an 
oral  agreement  between  the  owners  that  one 
should  pay  the  other  half  of  the  cost  of  com- 
pleting it;  the  right  to  contribution  being  Im- 
plied in  law,  regardless  of  any  promise. 

[Ed.  Note.—For  other  cases,  see  Frauds, 
Statute  of,  Cent.  Dig.  S  83;   Dec  Dig.  §  60.* J 

Appeal  from  Superior  Court,  Butherford 
County;  Justice,  Judge. 

Action  by  George  P.  Beid  against  B.  V. 
King.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

This  action  was  brought  by  the  plaintiff 
to  recover  one-half  the  cost  of  erecting  a 
party  wall  on  the  line  dividing  the  lots  of  the 
parties. 

The  following  are  the  facts,  as  gathered 
from  the  pleadings  and  proofs:  In  1904  the 
plaintiff  and  one  Edward  Thompson  were 
the  owners  of  adjoining  lots  in  the  town  of 
Forest  City,  N.  C.  The  plaintiff  In  1905  erect- 
ed a  two-story  brick  building  on  his  lot  in 
such  manner  that  the  eastern  wall  thereof 
rested  one  half  on  his  lot  and  the  other  half 
on  the  lot  of  Thompson.  At  the  time  plain- 
tiff erected  his  building  he  entered  luto  a 
verbal  agreement  with  Thompson,  providing 
that  he  might  construct  the  east  wall  of  the 
building  on  the  dividing  line  6t  the  two  lots, 
so  that  one-half  thereof  would  rest  on  each 
lot,  and  that  the  said  Thompson,  should  he 
ever  build  on  his  lot,  might  Join  his  building 
to  the  east  wall  of  plaintiff's  building  upon 
his  paying  plaintiff  one-half  the  value  of  the 
wall  at  the  time  he  should  make  use  of  the 
same,  and  if  Thompson  should  decide  not  to 
build  on  his  lot,  but  should  sell  the  same, 
then  and  In  that  case  he  should  give  plaintiff 
the  first  offer  to  purchase  his  lot,  and,  if  he 
sold  to  another,  he  would  make  known  to 
him  the  terms  of  the  contract  between  him 
and  the  plaintiff  in  reference  to  the  use  of 
the  wall.  After  plaintiff  had  erected  his 
building,  Thompson  sold  his  lot  to  defend- 
ant, but,  before  selling  it  to  him,  he  informed 
him  of  the  terms  of  his  agreement  with  the 
plaintiff.  Thereafter  the  defendant  erected  a 
two-story  brick  building  on  his  lot,  and  in 
doing  so  used   the  east  wall  of  plaintiff's 
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building  SB  the  west  wall  of  his  (defendant's 
bonding).  The  defendant  at  the  time  he  pur- 
chased the  lot  from  Thompson  and  at  and 
prior  to  the  time  he  used  plaintiff's  wall 
had  actual  notice  and  full  knowledge  of  the 
agreement  between  plaintiff  and  Thompson. 
Defendant  testified,  in  part,  as  follows: 
''After  Dr.  Reid  had  buUt,  I  went  to  Mr. 
Thompson,  and  told  him  I  wanted  to  buy  the 
lot,  and  he  said  he  was  thinking  of  building 
himself.  He  further  told  me  that,  when  Dr. 
Beid  buUt  the  wail«  he  came  to  him  and  said 
his  lot  was  narrow,  and  he  wanted  to  build 
the  wall  half  on  his,  Thompson's,  lot  He 
said  he  told  Reid  to  go  ahead,  and,  if  he, 
Thompson,  built,  he  would  pay  for  one-half 
the  wall,  and,  if  he  did  not  build,  he  would 
give  Reid  the  refusal  of  the  lot  so  he  could 
get  the  advantage  of  the  wall.  That  was  all 
he  ever  said  to  me  about  the  wall  until  after 
he  made  me  a  deed.'* 

The  jury  returned  the  following  verdict: 

"(1)  Is  defendant  indebted  to  plaintiff? 
Ans.:   Yes. 

"(2)  What  was  the  actual  cost  of  erecting 
the  wall  as  of  the  date  that  defendant  joined 
to  the  wall?    Ans.:   $625.00." 

The  court  Instructed  the  jury  that,  upon 
the  admissions  in  the  pleadings  and  evidence, 
they  should  answer  the  first  issue  "Yes,"  and 
that  they  would  find,  upon  the  testimony,  the 
actual  cost  of  erecting  the  wall  as  of  the  date 
the  defendant  joined  his  building  to  it,  and 
answer  the  Issue  accordingly. 

Judgment  was  entered  upon  the  verdict, 
and  defendant  appealed. 

Rybum  ft  Hoey  and  M.  L.  Edwards,  for 
appellant.  MeBrayer,  McBrayer  &  McRorie, 
fbr  Ameilee, 

WAUSER,  J.  (after  stating  the  facts  as 
above).  [1]  It  has  generally  been  held  in 
cases  of  this  kind  that  there  can  be  no  recov- 
ery at  law  for  the  use  of  a  party  wall  built 
by  one  of  the  adjoining  proprietors,  against 
the  other,  but  the  remedy  must  be  sought  in 
a  court  of  equity.  The  governing  principle 
is  nowhere  better  expressed  than  by  Chancel- 
lor Kent  in  the  leading  case  of  Campbell  v. 
Mesier,  4  Johns.  Ch.  (N.  Y.)  834,  8  Am.  Dec 
570.  It  will  be  well  to  state  the  facts  before 
referring  directly  to  the  opinion  of  the  court: 
Two  parties  living  in  the  dty  of  New  York 
on  adjacent  lots,  and  having  on  the  common 
line  of  their  buildings  a  ruinous  party  wall 
imfit  to  stand,  and  one  of  the  persons  thus 
situated,  being  desirous  of  rebuilding,  pro- 
posed to  the  other  coterminous  proprietor  to 
unite  with  him  in  rebuilding  the  party  wall, 
but  this  request  was  refused.  Whereui)on 
(^mpbell,  the  proposer,  proceeded  to  tear 
down  his  own  house,  as  well  as  the  party 
wall,  and  rebuild  both.  Thereafter  Mesier, 
who  had  refused  to  assist  in  rebuilding  the 
party  wall,  devised  lUs  property  to  his  son, 
who  thereafter  sold  the  lot  to  Dunstan,  and 
in  the  deed  expressly  conveyed  to  the  latter 


the  use  of  the  party  wall  for  building,  and 
covenanted  to  indemnify  him  for  so  using  it. 
Dunstan  then  pulled  his  house  down  and 
erected  a  new  one,  and  in  so  doing  made  use 
of  the  party  wall,  but  refused  to  pay  his  pro- 
portionate share  of  that  wall.  Campbell  then 
sued  him  in  an  ordinary  action,  but  was  non- 
suited on  the  ground  that  he  had  no  remedy 
at  law.  On  this  Campbell  filed  his  bill  against 
both  Mesier  and  Dunstan,  praying  that  the 
defendants  be  decreed  to  come  to  a  settle- 
ment with  him  touching  the  building  of  the 
party  wall,  and  to  contribute  and  pay  one- 
half  of  the  value  thereof,  etc.  Upon  this 
state  of  facts,  the  prayer  of  the  bill  was 
granted,  and  a  decree  entered  accordingly; 
ChanceUor  Kent  remarking:  "I  have  not 
found  any  adjudged  case  in  point,  but  It  ap- 
pears to  me  that  this  case  falls  within  the 
reason  and  equity  of  the  doctrine  of  contri- 
bution which  exists  in  the  common  law,  and 
is  bottomed  and  fixed  on  the  general  prin- 
ciples of  justice.  In  Sir  William  Harberfs 
Case,  3  Co.  II,  and  in  Bro.  kbr.  tit  'Suite 
and  Contribution,'  many  cases  of  contribution 
are  put,  and  the  doctrine  rests  on  the  prin- 
ciple that,  where  the  parties  stand  in  equal! 
jure,  the  law  requires  equality,  which  is  eq- 
uity, and  one  of  them  shall  not  be  obliged  to 
bear  the  burden  in  ease  of  the  rest  It  is 
stated  in  F.  N.  B.  162b  that  the  writ  of  con- 
tribution lies  where  there  are  tenants  in 
common,  or  who  jointly  hold  a  mill  pro  in- 
divisa,  and  take  the  profits  equally,  and  the 
mill  falls  into  decay,  and  one  of  them  will  not 
repair  the  mill.  The  form  of  a  writ  is  given 
to  compel  the  other  to  be  contributory  to  the 
reparations.  In  Sir  William  Harbert's  Case, 
it  was  resolved  that,  'when  land  was  charged 
by  any  tie,  the  charge  ought  to  be  equal,  and 
one  should  not  bear  all  the  burden;  and  the 
law  on  this  point  was  grounded  in  great  eq- 
uity.' •  ♦  ♦  The  doctrine  of  contribution 
is  founded,  not  on  contract,  but  on  the  prin- 
ciple that  that  equality  of  burden  as  to  a 
common  right  is  equity,  and  the  solidity  and 
necessity  of  this  doctrine  were  forcibly  and 
learnedly  illustrated  by  Lord  Chancellor  Bar- 
on Eyre  in  the  case  of  Dering  v.  Earl  of 
Winchelsea,  .  1  Cox's  Oases,  818.  •  •  • 
The  obligation  arises  not  from  agreement, 
but  from  the  nature  of  the  relation,  or  quasi 
ex  contractu;  and,  as  far  as  courts  of  law 
have  in  modem  times  assumed  jurisdiction 
upon  this  subject  it  Is,  as  Lord  Eldon  said 
(14  Yes.  164),  upon  the  ground  of  an  implied 
assumpsit.  The  decision  at  law  stated  in 
the  pleadings  may  therefore  have  arisen  from 
the  difficulty  of  deducing  a  valid  contract 
from  the  case.  Q?hat  dli&cnlty  does  not  exist 
in  this  court  because  we  do  not  look  to  a 
contract  but  to  the  equity  of  the  case,  as  felt 
and  recognized  according  to  Lord  Coke  in 
every  age  by  the  judges  and  sages  of  the 
law."  And  the  cause  was  referred  to  a  mas- 
ter to  ascertain  the  coat  of  the  wall.  After- 
ward, the  cause  coming  on  again  before  the 
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chancellor,  he  ruled  that  the  expense  of  re- 
building the  wall  was  an  equitable  charge 
on  the  wall,  and  the  owner  for  the  time  be- 
ing, exercising  his  right  In  the  new  wall, 
was  equitably  bound  to  contribute  ratably 
to  the  expense  of  the  necessary  reparation. 
And  Dunstan,  having  purchased  with  actual 
notice  of  the  charge  or  claim,  was  ordered  to 
pay  the  moiety  of  the  expense  of  rebuilding 
the  wall.  That  decision,  which  has  been  ap- 
proved and  followed  In  many  Jurisdictions, 
would  seem  to  be  sufficient  authority  against 
the  contention  of  the  defendant  in  this  case, 
and  we  deem  it  to  be  the  only  Just  and  rea- 
sonable view  to  take  of  the  question. 

[Z]  It  is  not  important  for  us  to  inquire 
or  to  decide  whether  an  action  at  law  will 
lie  for  one-half  the  cost  of  erecting  the  wall, 
as  we  have  abolished  all  forms  of  actions 
and  the  distinction  between  legal  and  equi- 
table remedies,  and  a  party  now  recovers  ac- 
cording to  the  allegations  of  his  pleadings 
(Voorhees  v.  Porter,  134  N.  C.  591,  47  5.  E. 
81,  65  I^  R.  A.  736:  Cheese  Co.  v.  Pipkin,  155 
N.  C.  394,  71  S.  E.  442),  so  that,  if  the  plain- 
tiff has  made  a  sufficient  allegation  of  facts 
in  his  complaint  to  entitle  him  to  equitable 
relief,  the  court  will  award  it  without  re- 
gard to  the  form  or  manner  in  which  they 
are  alleged.  We  think  he  has  done  so,  and 
there  was  proof  to  establish  them,  as  will 
appear  from  the  foregoing  statement  of  the 
facts.  It  has  been  said,  though,  that  in- 
debitatus assumiNsit,  being  of  an  equitable 
nature,  will  lie  for  an  adjoining  owner's 
share  of  the  cost  of  building  a  party  wall, 
and  a  recovery  has  been  allowed  in  that 
form  of  action.  Buck  v.  Flentye,  80  111. 
258.  A  case  much  like  ours  in  its  facts  is 
Rindge  v.  Baker,  57  N.  Y.  209,  15  Am.  Rep. 
475,  in  which  it  appeared  that  two  adjoining 
proprietors  entered  into  a  parol  agreement 
to  Jointly  build  a  party  wall,  one-half  on  the 
premises  of  each,  and  accordingly  built  a 
portion  of  the  wall,  but  one  of  them  refused 
to  proceed  with  its  construction.  The  other, 
having  planned  his  building  In  reliance  on 
the  contract  being  performed,  was  held  not 
confined  to  his  remedy  for  specific  perform- 
ance, but  was  permitted  to  complete  the  wall 
and  to  recover  of  the  other  proprietor,  in 
an  equitable  action,  one-half  of  the  expense. 
To  the  same  effect  is  Sanders  v.  Martin,  2 
Lea  (Tenn.)  213,  31  Am.  Rep.  698.  Numer- 
ous authorities  sustain  the  proposition  that 
such  a  recovery  may  be  had  under  the  equi- 
table princb>le  of  contribution  against  the  de- 
faulting proprietor,  or  his  assignee  with  no- 
tice of  the  contract;  one  of  the  strongest  of 
them  being  Sharp  v.  Cheatham,  88  Mo.  498, 
57  Am.  Rep.  433,  where  the  subject  is  treated 
exhaustively  and  with  great  learning  and  a 
copious  citation  of  cases  by  Justice  Sher- 
wood. 

[3]  The  effect  at  such  an  agreement  is  to 
create  cross-easements  as  to  each  owner, 
which  binds  all  persons  succeeding  to  the 


tates  to  which  the  easements  are  appurte^ 
nant,  and  a  purchaser  of  the  estate  of  the 
owner  so  contracting  would  take  it  burdened 
with  the  liability  to  pay  one-half  the  cost 
of  the  wall,  whenever  he  availed  himself  &i 
its  benefits.    88  Mo.,  57  Am.  Rep.,  supra. 

[41  The  language  of  courts  and  of  Judges 
has  been  very  uniform  and  very  decided 
upon  this  subject,  and  all  agree  that  who- 
ever purchases  lands  upon  which  the  owner 
has  imposed  an  easement  of  any  kind,  or 
created  a  charge  which  could  be  enforced 
in  equity  against  him,  takes  the  title  sub- 
ject to  all  easements,  equities,  and  charges, 
however  created,  of  which  he  has  notice; 
88  Mo.,  67  Am.  Rep.,  supra.  Lord  Cbtten- 
ham  said  in  Tulk  v.  Moxhay,  2  Phii.  (Eng. 
Ch.  774):  "If  an  equity  is  attached  to  prop- 
erty by  the  owner,  no  one  purchasing  with 
notice  of  that  equity  can  stand  in  a  different 
situation  from  the  party  from  whom,  he  pur- 
chased.*' But  although  the  covenant,  when 
regarded  as  a  contract,  is  binding  eoly  be- 
tween the  original  parties,  yet,  in  order  to 
give  effect  to  their  intention,  it  may  be  con- 
strued by  equity  as  creating  an  tncorxmreal 
hereditament  (in  the  form  of  an  easement)  out 
of  the  unconveyed  estate,  and  rendering  it  ap- 
purtenant to  the  estate  conveyed;  and,  when 
this  is  the  case,  subsequent  assignees  wHl 
have  the  rights  and  be  subject  to  the  obliga- 
tions which  the  title  or  liability  to  Budi 
easement  creates.  A  purchaser  of  land  with 
notice  of  a  right  or  interest  in  it  existing 
only  by  agreement  with  his  vendor  is  bound 
to  do  that  which  his  grantee  had  agreed  to 
perform,  because  it  would  be  unconscientious 
and  inequitable  for  him  to  violate  or  disre- 
gard the  valid  agreements  of  the  vendor  In 
regard  to  the  estate  of  which  he  had  notice 
when  he  became  the  purchaser.  88  Mo.,  57 
Am.  Rep.,  supra;  Spencer's  Case^  1  Smith  L. 
C.  (6th  Ed.)  p.  167.  See,  aUkK  Spauldlng  t. 
Grundy,  126  Ky.  510,  104  S.  W.  293,  13  K 
R.  A.  (N.  S.)  149,  128  Am.  St  Repi  328,  and 
cases  cited;  Richardson  v.  Tobey,  121  Mass. 
457,  23  Am.  Rep.  283;  80  Cyc.  788,  795.  It 
would  be  useless  to  multiply  authorities,  as 
the  most  of  them  will  be  found  In  the  cases 
already  cited.  There  can  be  no  questiim 
but  that  the  defendant  had  full  notice  of 
the  transaction  when  he  bought  from  Thomp- 
son, and  is  as  much  affected  by  the  equity 
as  Thompson  would  have  been,  if  he  had  not 
sold  the  lot 

[5]  The  statute  of  frauds  does  not  apply. 
The  equity  arises  regardless  of  any  promise, 
except  perhaps,  that  which  is  fairly  implied 
by  law.  20  Cyc.  282;  Pitt  v.  Moore,  99  N. 
O.  85,  5  S.  EL  389;  6  Am.  St  R^.  489;  Ray 
V.  Honeycutt  119  N.  C.  610,  26  S.  C.  127; 
Tucker  v.  Markland,  101  N.  O.  ^22,  8  S.  E. 
169.  No  point  was  made  as  to  the  amount  of 
the  liability,  and  it  seems  that  the  plaintiff 
recovers  less  than  one-half  of  the  amount 
it  cost  him  to  build  the  wall. 

We  find  no  error  In  the  casot 

No  error. 
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(90  8.  C.  83) 

DAVIS  y.  WHITLOCK. 

(Supreme  Gout  of  Soath  Carolina.    Dtc  16, 

1911.) 

1.  Uabbiaob  (i  00*)— Stats  Goxtbtb^-Sottth 
Garoliita  Coubt  of  Common  Pleas. 

Uader  Const,  art.  1,  |  15,  proyidingr  that 
every  person  shall  have  a  speedy  remedy  in 
the  courts  for  wrongs  sustained,  and  article  5, 
S  15,  providing  that  the  court  of  common  pleas 
shall  have  jurisdiction  of  all  civil  cases,  that 
court  has  jurisdiction  to  declare  void  marriages 
prohibited  by  Civ.  Code  1902,  U  2658,  2661, 
2684,  respecuvely  providing  that  marriages  be- 
tween rnatives  of  certain  degrees  and  those 
between  partiea,  either  of  whom  have  a  former 
spouae  living,  and  those  between  white  persons 
and  negroes,  shall  be  utterly  void. 

[Ed.    Note.— For  other  cases,  aee   Marriage, 
Dec  Dig.  I  60.»] 

2.  BiABRiAGB  (t  67*)— Annxtluent. 

Eev.  St.  1893,  |  2158,  authoriring  a  suit 
to  have  a  marriage  doubted  or  denied  by  one  of 
the  parties  declared  valid,  does  not  affect  the 
jurisdiction  of  the  court  of  common  pleas  to 
declare  void  marriages  prohibited  by  Civ.  Code 
1902,  H  2658,  2661,  2664. 

[Ed.  Note.— For  other  eases,  tee  Marriage, 
Dec  Dig.  i  57.*] 

8.  Masbiagb  (§  68*)— Annttlmkitt. 

Civ.  Code  1902,  |  2660.  providing  that  the 
court  of  common  pleas  shall  have  power  to  de- 
clare marriages  void  for  the  want  of  consent  of 
either  of  the  contracting  parties  or  for  any 
other  cause,  showing  that  at  the  time  the  sup- 
posed contract  of  marriage  was  made  it  was 
net  a  contract,  provided  that  it  has  not  been 
consummated  by  the  cohabitation  of  the  par- 
ties, does  not  affect  the  jurisdiction  of  the 
court  of  common  pleas  to  declare  void  those 
marriages  prohibited  by  sections  2658,  2661, 
and  2664,  for  the  word  '^ooasummated"  shows 
that  section  2660  was  intended  to  apply  only 
to  those  marriages  in  which  the  parties  may  at 
a  later  time  be  able  to  contract  the  relation, 
and  not  to  those  who  are  forbidden  to  marry. 

[Eld.  Note.— For  other  eases,  aee  Marriaca* 
I>ec  Dig.  i  5&*] 

i.  Marbiaos    (S  11*)— Staiuibs— ConsTBira- 

TION. 

Under  Civ.  Code  1902,  |  2661.  declaring 
that  all  marriages  contracted  while  either  of  the 
parties  has  a  former  spouse  living  shall  be 
void,  but  that  the  section  shall  sot  extend  to  a 
person  whose  husband  or  wife  shall  have  been 
absent  for  seven  years,  the  one  not  knomng 
the  other  to  be  living  at  that  time,  a  second 
marriage,  by  a  woman  whose  first  husband  was 
living,  though  he  had  been  absent  for  more 
than  seven  years,  was  not  valid,  for,  under  the 
constitutional  provision  that  no  divorce  shall 
be  allowed,  marriages  are  indissoluble,  though 
the  second  marriage  was  entitled  to  a  pre- 
sumption of  validity  until  the  existence  of  the 
former  spouse  was  established. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  S  30;  Dec  Dig.  §  11.*] 

5.  Mabbiagk  (I  64*)— Validity— Statute. 

Where  a  woman  whose  first  husband  had 
been  absent  for  more  than  seven  years  married 
a  second  time,  without  knowing  that  .the  first 
husband  was  still  alive,  and  she  and  her  second 
husband  lived  together  after  the  first  husband's 
death,  the  marriage  was  valid  under  Civ.  Code 
1902,  I  2661,  even  though  it  was  invalid  until 
the  death  of  the  first  husband. 

[Ed.   Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  K  93-109;  Dec  Dig.  {  54.*] 


6.  Mabbiaos  (|  58*)— Fbaud. 

A  woman's  first  husband  deserted  her, 
and,  after  seven  years  of  absence  without 
knowing  he  was  alive,  she  re-married,  and  the 
second  husband  died.  Some  time  after  his 
death,  she  again  married,  but  did  not  tell  the 
last  husband  of  her  first  matrimonial  experi- 
ence. Held  that,  as  he  made  no  inquiry  into 
her  past  life,  she  was  not  guilty  of  such  fraud 
as  would  entitle  him  to  be  relieyed  from  the 
marriage. 

[Ed.  Note.— For  other  cases,  see  Marriage* 
Cent.  Dig.  §  122;  Dec  Dig.  {  58.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County;  J.  W.  De  Yore,  Judge. 

Action  by  Wylie  S.  Dayis  against  Aramin- 
ta  Whltlock,  alias  Araminta  Davis.  From  & 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  complaint  dismissed. 

Otts  ft  Dobson,  for  appellant  J.  SI  Boggs^ 
for  respondent. 

WOODS,  J.  This  action  by  the  plaintilT 
to  have  his  marriage  with  the  defendant  de- 
clared null  rests  on  the  allegation  that  the 
defendant's  former  husband,  William  Whit- 
lock,  was  living  at  the  time  of  her  attempted 
marriage  with  the  plaintiff,  that  the  defend- 
ant concealed  the  fact  of  her  first  marriage 
from  the  plaintiff,  and  that  he  was  ignorant 
of  its  existence  until  just  before  the  com- 
mencement of  this  action. 

The  facts,  which  are  in  the  main  undis- 
puted, we  find  to  be  as  follows:  The  defend- 
ant, whose  maiden  name  was  Araminta 
Lockhart,  married  William  Whltlock  and  liv- 
ed with  him  for  about  two  years,  when  he 
abandoned  her  and  went  away.  The  first 
year  of  their  residence  was  spent  at  Whit- 
lock's  home  near  Jonesvllle,  the  second  about 
20  miles  away,  near  Gaffney.  In  1873,  hav- 
ing heard  nothing  of  Whltlock  since  his  de- 
parture, defendant  married  one  Joe  Terry. 
Six  months  later  Terry,  in  turn,  deserted 
her,  and  has  never  been  heard  of  since.  In 
the  early  part  of  1879  defendant  married 
A  H.  Wood,  with  whom  she  lived  until  his 
death  in  1881.  Finally,  she  married  the 
plaintiff  on  May  8,  1887,  having  first  met 
him  at  Central,  S.  C,  where  she  was  con- 
ducting a  boarding  house  in  1886.  They 
lived  at  Central  for  12  or  14  years,  then 
went  to  Atlanta  for  two  years,  and  finally 
returned  to  Cherokee  county,  where  they  re- 
sided until  the  separation  in  1907,  a  few 
days  before  this  action  was  brought  The 
evidence  as  to  Whitlock's  movements  after 
he  abandoned  his  wife  is  very  indefinite. 
His  cousin,  Munro  Whltlock,  testified  that  he 
came  back  to  Jonesvllle  In  1874  or  1875  for 
a  short  while.  About  1886  he  came  home 
once  more,  but  soon  wandered  off.  A  year 
or  two  later  he  returned  again,  and  remain- 
ed until  his  death  in  October,  1895,  though 
during  this  time  he  went  away  for  short 
intervals.  Defendant  testified  that  she  had 
not  seen  or  heard  of  Whltlock  during  all 
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tbese  years  from  1868,  and  that  she  received 
about  1901  her  first  Intimation  that  he  had 
come  back  to  South  Carolina,  and,  after  liv- 
ing here  for  some  time,  had  died  in  1895.  It 
appears  that  plain tifT  and  defendant  lived 
agreeably  together  from  the  time  of  their 
marriage,  until  a  few  years  before  their  sep- 
aration, when  plaintiff  took  to  drink,  and 
when  under  its  influence  he  was  abusive  of 
defendant,  for  which  cause  she  left  him.  He 
admits  that  up  to  a  few  years  before  the 
separation  she  was  a  faithful  and  dutiful 
wife.  She  admits  that,  when  she  married 
him,  she  did  not  know  whether  Whitlock 
was  dead  or  alive,  and  that  she  made  no  in- 
quiry about  him,  and  that  she  did  not  tell 
plaintiff  of  her  marriage  either  to  Whitlock 
or  to  Terry,  saying:  ''He  never  told  me  of 
his  past  lif^,  and  I  never  told  him  of  mine. 
He  never  asked  me."  The  couple  are  now 
between  65  and  70  years  of  age.  During 
their  life  together  by  their  Joint  efforts  and 
industry  they  accumulated  about  $2,500  worth 
of  property,  real  and  personal,  the  title  to 
which  is  In  plaintiff. 

The  special  referee  to  whom  the  issues  of 
law  and  fact  were  referred  found  that  as 
Whitlock  was  alive  at  the  date  of  the  mar- 
riage, and  as  no  effort  was  made  by  defend- 
ant to  ascertain  whether  he  was  dead  or 
alive,  the  presumption  of/ his  death,  which 
would  arise  from  seven  years  absence  un- 
heard of  by  her  after  reasonable  diligence 
and  Inquiry  to  ascertain  if  he  were  alive, 
could  not  avail  to  sustain  her  marriage  with 
plaintiff,  though  she  entered  into  the  contract 
in  good  faith,  and  he  held  the  original  mar- 
riage void.  But  he  held  further  that,  the 
parties  having  lived  together  as  man  and 
wife  and  recognized  each  other  as  such  for 
more  than  10  years  after  the  death  of  Whit- 
lock, which  removed  the  only  impediment  to 
a  valid  marriage  between  them,  that  was 
sufficient  to  establish  a  common-law  marriage, 
notwithstanding  the  invalidity  of  the  original 
contract 

The  circuit  court  concurred  in  the  former, 
but  overruled  the  latter,  conclusion,  and  held 
that  the  original  marriage,  being  void,  could 
not  be  validated  by  ratification,  and  that  the 
relation  of  the  parties  to  it  was  therefore 
adulterous,  and  that  the  relation  would  be 
presumed  to  continue  until  changed  by  the 
mutual  consent  of  the  parties.  Therefore  the 
cohabitation  of  the  plaintiff  and  defendant 
subsequent  to  the  death  of  Whitlock,  with- 
out any  new  agreement,  would  be  referred 
to  the  original  unlawful  relation,  and  could 
not  afford  ground  for  Inferring  a  subsequent 
valid  marriage.  Therefore  the  marriage  was 
adjudged  to  be  null  and  void. 

[1]  The  Jurisdiction  of  the  court  of  com- 
mon pleas  to  declare  a  marriage  void  was 
not  called  in  question  in  the  court  below,  nor 
in  this  court;  but,  since  the  court  of  equity 
in  Mattison  v.'  Mattison,  1  Strob.  Eq.  387, 
47  Am.  Dea  541,  decided  in  1847,  and  Bow- 
en  V.  Bowersi  10  Bich.  Eq.  551*  73  Am.  Dec. 


09,  decided  in  1857,  held  that  such  JnriBdictl<m 
was  denied  to  the  courts  of  this  state,  we 
shall  first  endeavor  to  show  that  changes  in 
the  constitutional  and  statute  law  of  the  state 
have  destroyed  the  force,  of  these  cases,  and 
that  Jurisdiction  to  declare  marriages  void  ab 
initio  has  been  conferred  on  the  courts  of 
common  pleas. 

The  Civil  Code  of  1902  contains  the  fol- 
lowing provision  as  section  2661:  "All  mar- 
riages contracted  while  either  of  the  parties 
has  a  former  husband  oi'  wife  living;  shall 
be  void:  Provided,  that  this  section  shall 
not  extend  to  a  person  whose  husband  or 
wife  shall  be  absent  for  the  space  of  seven 
years,  the  one  not  knowing  the  other  to  be 
living  during  that  time;  nor  to  any  person 
who  shall  be  divorced,  or  whose  first  mar- 
riage shall  be  declared  void  by  the  sentence 
of  a  competent  court"  This  law  first  ap- 
pears in  the  Bevised  Statutes  of  1873,  and  is 
found  in  the  Codes  of  1882  and  1893.  A  sim- 
ilar provision  as  to  the  absence  for  seven 
years  is  found  in  the  act  of  1712  (2  Stat 
508),  but  that  related  only  to  exemptions 
from  criminal  prosecution,  and  conferred  no 
dvU  right&  Section  2658  of  the  CivU  Code 
expressly  forbids  marriage  between  persons 
sustaining  to  each  other  any  of  the  close 
relationships  therein  set  out,  and  so  makes 
all  attempts  to  contract  such  marriages  of 
no  effect  Section  2664,  taken  from  the  stat- 
ute passed  in  1879  (17  Stat  8),  enacts  that 
any  "marriage  or  attempted  marriage"  be- 
tween a  white  person  and  a  person  of  the 
Indian  or  negro  race  shall  be  "utterly  void 
and  of  none  effect" 

Here  are  three  statutes  of  the  state  de- 
claring that  no  ceremony  and  no  attempted 
contract  of  marriage  can  have  the  effect  of 
establishing  the  relation  of  husband  and  wife 
between  persons  of  the  status  and  the  class- 
es mentioned  in  the  statutes.  There  are  no 
limitations  except  those  contained  in  the 
proviso  to  section  2661.  It  makes  no  differ- 
ence If  the  persons  undertaking  to  contract 
marriage  were  not  aware  of  the  disability, 
and  so  were  innocent  of  any  Intention  to  vlO' 
late  the  law,  or  that  they  have  cohabited  to- 
gether as  man  and  wife.  Their  status  la 
that  of  unmarried  persons  and  their  cohabi- 
tation unlawful.  Do  not  such  statutes  nec- 
essarily carry  with  them  the  right  to  persons 
affected  by  them  to  have  their  status  under 
them  adjudicated  by  the  courts?  Or  are  we 
forced  to  the  conclusion  that,  in  cases  of 
doubt,  innocent  persons  must  remain  all  their 
lives  in  uncertainty  whether  they  are  mar- 
ried or  single,  whether  it  be  a  duty  or  a 
crime  to.  discharge  the  obligations  incident  to 
the  marriage  relation?  The  evils  to  society 
as  well  as  the  hardships  to  Individuals  which 
would  result  from  a  denial  of  the  power  of 
the  courts  to  determine  these  questions  are 
manifest  No  less  manifest  would  be  the  in- 
congruity and  reproach  to  the  law  of  hold- 
ing that  if  in  the  course  of  the  life  of  the 
individuals  concerned  or  after  their  death  tt 
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shoold  happen  that  In  any  contest  over  prop- 
erty the  validity  of  the  marrfage  should  In- 
cidentally arise,  the  court  could  declare  the 
marriage  void  under  the  statute  law  of  the 
state,  but  could  never  adjudicate  the  ques- 
tion In  a  direct  proceeding  which  would  de- 
termine not  only  all  property  rights,  but  the 
many  other  marital  rights  recognized  by  the 
law,  and  so  important  not  only  to  the  indi- 
vidual, but  to  society.  We  think  it  can  be 
made  manifest  on  both  principle  and  authority 
that  such  incongrultjr  in  the  law  does  not  ex- 
ist, and  that  the  court  of  common  pleas  has 
jurisdiction  to  decide  in  a  direct  proceeding 
that  what  purported  to  be  a  marriage  was 
and  remains  in  fact  a  nullity,  and  that  nel* 
ther  party  acquired  any  marital  tights  there- 
under. There  ought  to  be  no  doubt  of  the 
proposition  that,  when  the  legislative  depart- 
ment of  the  government  'enacts  a  law,  It  is 
not  necessary  to  provide  that  the  courts  shall 
have  jurisdiction  to  determine  any  substan- 
tial controversy  between  individuals  that  may 
arise  under  that  law.  Such  jurisdiction  Is 
necessarily  implied.  Indeed,  It  seems  dear 
that  it  would  be  beyond  the  power  of  the 
lawmaking  body  to  deny  to  the  citizen  the 
right  to  have  adjudicated  substantial  claims 
or  obligations  arising  under  the  statute  law 
of  the  state.  As  soon  as  a  statute  is  enact- 
ed, the  judicial  power  attaches  to  it,  and 
€very  citizen  who  has  a  controversy  with  re- 
spect to  a  substantial  legal  claim  arising 
thereunder  has  a  ri^t  to  Invoke  the  judicial 
power  in  the  assertion  of  rights.  Not  only 
does  this  conclusion  result  from  the  essen- 
tial qualities  and  relations  of  legislative  and 
judicial  powers,  and  the  right  of  the  cit^sa&x 
to  invoke  the  judicial  power,  but  it  is  direct- 
ly and  clearly  expressed  in  the  provision  of 
the  Gdnstltution  that  "all  courts  shall  be  pub- 
lic, and  every  person  shall  have  speedy  rem- 
edy therein  for  wrongs  sustained."  Article 
1,  I  15.  The  word  "wrongs"  is  here  used  in 
its  broadest  legal  sense,  embracing  every  in- 
jury to  or  Impairment  of  legal  rights  of  per- 
son or  property.  It  is  too  obvious  for  discus- 
sion that  a  suit  to  have  a  marriage  declared 
void  ab  Initio  involves  the  assertion  and  de- 
termination of  substantial  legal  rights;  for 
marriage  imposes  in  all  cases  the  legal  obliga- 
tion to  refrain  from  marrying  again  whUe 
the  status  continues,  and  the  legal  obligations 
of  service  and  support,  and  In  most  cases 
confers  the  legal  right  to  the  custody  of  chil- 
dren, as  well  as  the  right  of  dower  and  oth- 
er property  interests.  It  seems  equally  ob- 
vious that  one  sustains  a  legal  wrong,  that 
his  rights  of  person  and  property  are  Impair- 
ed* when  he  is  restrained  from  marrying  and 
lives  in  doubt  as  to  the  most  solemn  and  im- 
portant legal  obligations  and  duties  affect- 
ing both  his  person  and  his  property.  It  Is 
well  established  that  the  owner  of  land  or 
other  property  states  a  legal  wrong  when  he 
alleges  that  his  title  is  impaired  by  that 
which  purports  to  be  title  in  another,  but 
which  is  in  fact  a  nullity.  This  being  so,  on 
what  possible  legal  distinction  can  it  be  held 


that  one  whose  rights  of  both  person  and 
property  are  impaired  by  a  ceremony ,  which 
purported  to  impose  the  obligations  of  mar- 
riage states  no  wrong  sustained  within  the 
meaning  of  the  Ck)nstitution  when  he  allies 
such  impairment  of  his  rights? 

These  general  principles  would  seem  to  be 
conclusive  of  the  matter  without  further  dis- 
cussion but  for  the  cases  above  cited,  deny- 
ing the  jurisdiction  under  the  law  as  it  then 
stood.  In  Mattlson  v.  Mattison,  1  Strob.  Eq. 
387,  47  Am.  Dec.  541,  the  court  of  equity  was 
asked  to  declare  a  marriage  void  on  the 
ground  that  the  complainant  was  suffering 
from  delirium  tremens  at  the  time  of  the 
marriage.  The  court  held  that  such  causes 
were  cognizable  in  Bnglaiid  by  the  ecclesias- 
tical courts  alone,  that  the  jurisdiction  of 
the  ecclesiastical  courts  was  not  conferred  on 
the  courts  of  equity  in  this  state,  and  that, 
therefore,  the  court  of  equity  had  no  juris- 
diction of  the  cause.  Bowers  v,  Blowers,  10 
Rich.  Eq.  551,  73  Am.  Dec.  09,  was  a  suit 
for  partition  involving  the  validity  of  a  mar- 
riage between  uncle  and  niece.  The  court 
reaffirmed  the  rule  stated  in  Mattlson  v.  Mat- 
tison, holding  that  proximity  of  relationship 
was  altogether  a  canonical  disability,  and 
was  therefore  not  cognizable  by  the  courts 
of  this  state.  But,  when  thqse  cases  were  de- 
cided, there  was  in  this  state  no  statute  law 
declaring  marriages  between  certain  persons 
void.  In  the  case  last  cited  the  court  dis- 
tinctly holds  In  the  language  quoted  below 
that,  if  there  had  been  such  statutes,  they 
would  have  conferred  on  the  courts  of  this 
state  jurisdiction  to  hear  suits  brought  to 
declare  void  marriages  failing  under  such 
(Itatutes.  "But  the  incapacity  in  respect  of 
proximity  of  relationship  is  a  canonical,  and 
not  a  civil,  disability.  Neither  the  courts  of 
chancery  in  England  nor  any  of  the  law 
courts  had  cognizance  of  canonical  disabili- 
ties. When  Parliament  thought  proper  to 
interfere  and  by  St  5,  6  William  IV,  c.  54, 
declared  that  all  marriages  thereafter  cele- 
brated between  persons  within  the  prohibited 
degrees  of  consanguinity  or  affinity  should 
be  absolutely  void,  then  the  objection  came 
within  the  cognizance  of  the  courts  of  com- 
mon law.  2  Steph.  Com.  264.  So,  when  the 
Legislature  of  South  Carolina  shall  have  pre- 
scribed within  what  degrees  of  relationship 
marriages  shall  be  invalid,  the  law  will  be 
understood  by  the  citizen,  and  enforced  by 
the  courts."  In  addition  to  this,  even  if  we 
lay  out  of  view  the  changes  in  the  statutes, 
notwithstanding  the  decisions  in  Mattison  v. 
Mattison  and  Bowers  v.  Bowers,  the  jurisdic- 
tion of  the  court  of  common  pleas  may  be  as- 
sorted  with  confidence  on  the  difference  be- 
tween the  jurisdiction  conferred  by  the  Con- 
stitution of  1790  ifi.  force  when  those  cases 
were  decided,  and  the  Constitution  of  1895* 
The  reasoning  of  the  court,  as  we  have  seen, 
was  that  the  jurisdiction  to  declare  a  mar- 
riage void  did  not  belong  under  the  common 
law  to  the  courts  of  common  law  or  to  the 
courts  of  equity*  but  to  the  eocleBiastical 
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courts,  and  the  Jurisdiction  of  those  courts 
was  not  conferred  by  the  Constitution  of  1790 
or  by  the  statutes  passed  under  the  power  con- 
ferred upon  the  General  Assembly  by  article  3 
of  that  Constitution  upon  any  court  In  South 
Carolina.  But  this  argument  does  not  apply 
to  the  Constitution  of  1895,  which  declares 
that  the  courts  of  common  pleas  "shall  haye 
Jurisdiction  of  all  dyll  cases."  Article  5,  S 
15.  The  Constitution  of  1868  contained  a 
slmUar  provision.   Article  4,  i  15. 

In  discussing  the  right  under  the  Constitu- 
tion of  1868  to  apply  to  the  court  of  common 
pleas  for  the  assertion  of  the  homestead 
right,  the  court  thus  states  and  applies  the 
prlndple  under  discussion:  "The  court  of 
common  pleas  Is  the  general  fountain  of  Jus- 
tice; and  where  the  rights  of  a  dtlzen,  ei- 
ther derived  from  the  common  law  or  the 
statutes,  are  Invaded  and  the  power  to  pro- 
tect Is  conferred  upon  no  special  Jurisdiction, 
he  may  seek  redress  in  that  court.'*  Ex  parte 
Lewie,  17  S.  C.  153;  Howze  v.  Howze,  2 
8.  C.  229.  The  great  weight  of  authority 
elsewhere  Is  to  the  effect  that  courts  of  equi- 
ty have  Jurisdiction  to  declare  marriages  void 
even  where  there  is  no  statute  regulating  the 
subject  Wlghtman  v.  Wlghtman,  4  Johns. 
Ch.  (N.  Y.)  343;  Freda  v.  Bergman,  77  N.  J. 
Eq.  46,  76  Atl.  460;  Blckford  v.  Bickford.  74 
N.  H.  478,  69  Ati.  579;  2  Blsh.  Mar.  &  Dlv. 
SS  291,  292. 

[2]  The  Jurisdiction  conferred  on  the 
courts  by  the  provisions  of  the  Constitution 
and  the  statutes  above  quoted  to  entertain 
a  suit  to  have  a  marriage  <fedared  void  la 
clearly  not  affected  by  section  2158  of  the 
Civil  Code  (Rev.  St.  1893),  authorizing  the 
institution  of  a  suit  to  liave  a  marriage 
doubted  or  denied  by  one  of  the  parties 
declared  valid. 

[3]  It  remains  to  consider  the  effect  of 
the  following  statute  enacted  in  1882  (17 
Stat  681),  and  appearing  now  as  section 
2660  of  the  (Jlvll  Code:  "The  court  of  com- 
mon pleas  shall  have  power  to  hear  and  de- 
termine any  Issue  affecting  the  validity  of 
contracts  of  marriage,  and  to  declare  such 
contracts  void  for  want  of  consent  of  either 
of  the  contracting  parties,  or  for  any  other 
cause  going  to  show  that,  at  the  time  the 
said  supposed  contract  was  made.  It  was  not 
a  contract:  Provided,  that  such  contract 
has  not  been  consummated  by  the  cohabita- 
tion of  the  parties  thereto."  This  statute. 
It  may  be  contended,  should  be  construed  to 
mean  that  In  all  cases  the  court  Is  denied 
Jurisdiction  to  declare  any  attempted  mar- 
riage contract  void  where  there  has  been 
cohabitation  thereunder  between  the  parties. 
This  construction  leaves  out  of  view  the  sig- 
nificance of  the  word  "consummated"  used 
in  the  statute.  To  consummate  means  to 
complete,  or  make  perfect  To  Illustrate, 
a  ceremony  having  the  form  of  a  marriage 
when  one  of  the  parties  Is  a  lunatic  or  un- 
der compulsion  would  not  be  binding,  but 
the  lunatic,  when  reason  Is  restored  and  the 
person  under  compulsion  when  force  is  re* 


moved,  may  consummate — ^that  is,  complete 
— the  marriage  by  cohabitation  under  the 
attempted  contract.  In  such  cases,  under 
the  proviso  of  the  statute,  that  which  was 
not  binding  before  becomes  binding  and  com- 
plete by  cohabitation,  and  cannot  be  de- 
clared null  by  the  courts.  But  dearly  the 
proviso  can  have  no  application  to  that 
which  \B  in  form  a  marriage  contract,  but 
which  can  never  be  consummated — ^that  is, 
made  effective — ^as  a  marriage.  Marriage 
of  a  white  person  and  a  negro,  or  of  a  per- 
son having  a  living  spouse,  or  of  a  broth- 
er and  sister,  is  declared  void,  and  is  forbid- 
den by  the  public  policy  of  the  state,  as  ex- 
pressed in  its  statutes.  It  is  impossible, 
therefore,  that  such  attempts  at  marriage 
can  be  consummated,  by  cohabitation  into 
complete  and  lawful  marriages;  and  so  the 
proviso  cannot  be  intended  to  refer  to  audi 
marriages.  The  proviso  having  no  applica- 
tion, there  Is  no  escape  from  the  condusion 
that  the  statute  expressly  authorises  the 
courts  to  dedare  such  attempted  marriages 
void.  There  may  have  been  analogy  on  the 
question  of  Jurisdiction  between  a  suit  for 
divorce  and  a  suit  to  have  a  marriage  de- 
clared void  ab  initio  when  both  depended 
on  the  common  or  the  canonical  law  alone; 
but  there  is  cert^nly  no  such  analogy  now 
when  the  Constitution  has  expressly  forbid- 
den divorce,  and,  on  the  other  hand,  the 
statutes  enacted  in  accordance  with  the  Con- 
stitution have  expressly  dedared  'certain 
marriages  void.  There  is  no  doubt,  there- 
fore, that  the  court  of  common  pleas  had 
Jurisdiction  of  this  action. 

[4]  On  the  merits  of  the  case,  however, 
the  Judgment  of  the  circuit  court  must  be 
reversed,  and  the  complaint  dismissed.  The 
defendant  testified  that  her  husband  Whit- 
lock  left  her  about  the  year  1868,  that  she 
had  not  since  heard  of  him  when  she  mar- 
ried the  plaintiff  in  1887,  and  that  she  did 
not  know  him  to  be  living  at  that  time. 
Upon  this  point  there  was  no  substantial 
dispute  as  to  the  facts.  Cn  this  branch  of 
the  case  questions  of  difficulty  arise  in  the 
construction  of  section  2661.  That  section 
enacts:  ''All  marriages  contracted  while  ei- 
ther of  the  parties  has  a  former  husband  or 
wife  living,  shall  be  void:  Provided,  that 
this  section  shall  not  extend  to  a  person 
whose  husband  or  wife  shall  be*  absent  for 
the  space  of  seven  years,  the  one  not  know- 
ing the  other  to  be  living  during  that  time. 
*  *  <*"  It  is  manifest  that  the  statute 
must  be  limited  In  its  force  and  effect  by 
the  constitutional  provision  that  no  divorce 
shall  ever  be  allowed  in  this  state;  for 
evidently  the  General  Assembly  could  not 
by  indirection  provide  for  divorce  to  take 
place  by  reason  of  seven  years  absence. 

It  is  important  to  observe,  in  the  first 
place,  that  the  act  of  1712  (2  Stat.  508;  1 
James  I,  c.  11)  was  a  criminal  statute,  and 
provided  only  that  the  seven  years  absence 
should  exempt  from  criminal  prosecution. 
I  It  had  no  effect  on  the  matrimonial  bond  or 
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civl]  status  of  the  parties.  4  Black.  Com. 
164;  McCarty  v.  McCarty,  2  Strob.  6,  47 
Am.  Dec.  585;  Duke  ▼.  Fulmer,  5  Rich. 
Eq.  121.  But  by  legislative  authority  sec- 
tion 2661  has  been  introduced  Into  the  Givil 
Code  of  the  state  in  the  chapter  relating  to 
marriage,  and  It  must  be  given  effect  accord- 
ing to  Its  terms  in  fixing  the  civil  status 
of  the  persons  whose  matrimonial  relations 
£all  under  it  If  this  last  section  stood 
alone*  there  can  be  little  doubt  that  the  stat- 
ute would  have  this  meaning  and  effect: 
When  a  husband  had  departed  and  had  not 
been  beard  of  for  seven  years,  and  was  not 
known  by  his  forsaken  wife  to  be  alive,  a 
second  marriage  contracted  by  the  wife 
would  not  be  void.  If  the  first  husband 
should  afterwards  be  discovered  alive,  the 
second  marriage  would  not  become  void  even 
then,  but  would  be  voidable  at  the  instance 
of  any  of  the  parties  concerned.  The  chil- 
dren of  the  second  marriage  before  the  de- 
cree of  annulment  would  be  legitimate,  and 
property  rights  acquired  on  the  faith  of  the 
second  marriage  would  not  be  lost.  Such 
was  the  construction  put  upon  a  similar 
statute  by  Chancellor  Walworth  in  Yalleau 
V.  Valleau,  6  Paige  (N.  Y.)  207.  But  this  broad 
construction  is  not  admissible  in  this  state, 
for  under  it  the  statute  would  be  unconsti- 
tutional as  an  attempt  to  provide  in  effect 
for  a  dissolution  of  the  marriage  tie.  Mar- 
riage being  indissoluble  in  this  state,  the 
General  Assembly,  cannot  enact  a  statute 
providing  that  absence  or  any  other  fact 
shall  produce  dissolution  while  both  parties 
are  alive,  so  that  a  second  marriage  would 
be  valid  in  any  sense  whatever.  The  sec- 
ond marriage  during  the  life  of  the  first 
husband  must  under  the  Constitution  be  ab- 
solutely void.  But  the  statute,  notwith- 
standing, does  have  a  very  Important  ef- 
fect on  the  status  of  the  spouse  who  has 
been  abandoned  for  seven  years  as  indicated 
by  the  statute.  He  or  she  may  marry  again, 
and,  while  the  wife  or  husband  remains 
absent,  the  parties  under  the  second  mar- 
riage are  entitled  to  full  legal  recognition 
as  man  and  wife  with  regard  to  the  enforce- 
ment of  rights  and  the  assumption  of  ob- 
ligations as  such;  but  all  this  must  be  at 
the  risk  that,  if  it  turns  out  that  the  first 
spouse  was  alive  at  the  time  the  second 
marriage  was  undertaken,  then  the  second 
marriage  wUl  be  void,  and  all  supposed 
rights  acquired  under  it  will  fall  to  the 
ground.  The  second  marriage  in  such  a  case 
is  like  administration  on  the  estate  of  one 
supposed  to  be  dead.  When  such  person  is 
shown  to  be  alive,  the  administration  is 
held  void.  It  follows  that  in  this  case,  as 
Whitlock,  the  first  husband,  was  in  fact 
alive  and  the  husband  of  the  defendant  at 
the  date  the  ceremony  of  marriage  was  per- 
formed between  the  plaintiff  and  the  de- 
fendant, that  ceremony  was  without  effect, 
and  the  attempted  marriage  void. 
[SI  But  this  is  not  decisive  of  the  case,  for 


the  important  fact  remains  that  the  plaintiff 
and  defendant  lived  together  and  held  them- 
selves out  as  husband  and  wife  after  the 
death  of  Whitlock,  and  when  neither  knew 
that  he  had  been  alive  at  any  time  during 
their  coverture.  In  the  case  of  Campbell  v. 
Campbell,  1  H.  Ia  8c.  182,  known  as  the 
"Breadalbanc  Case,**  a  married  woman  eiop- 
€d  and  lived  In  adultery  with  her  paramour 
under  the  public  pretense  by  both  that  they 
were  married.  After  the  death  of  the  wo- 
man's husband,  they  continued  to  live  as 
before,  still  holding  themselves  out  to  the 
world  as  husband  and  wife.  The  House  of 
Lords  adjudged  that  though  the  beginning  of 
the  connection  was  adulterous,  yet  the  rela- 
tion of  marriage  commenced  as  soon  as  the 
parties  were  made  capable  of  contracting 
marriage  by  the  death  of  the  woman*s  hus- 
band. The  tendency  of  the  courts  of  this 
country  is  to  condemn  this  case  as  going  too 
far,  and  to  hold  that,  where  the  relation  be- 
gan as  meretricious,  it  cannot  be  converted 
into  a  marriage  by  the  mere  removal  of  the 
obstacle  to  marriage  without  some  subse- 
quent agreement  to  be  husband  and  wife. 
But  the  authorities  are  unanimous  in  hold- 
ing that  if  a  man  and  woman  enter  into  a 
contract  of  marriage  believing  in  good  faith 
that  they  are  capable  of  entering  into  the  re- 
lation notwithstanding  a  former  marriage, 
when,  in  fact,  the  marriage  is  still  of  force, 
and  after  the  removal  of  the  obstacle  of  the 
former  marriage  the  parties  continue  the  re- 
lation and  hold  themselves  out  as  man  and 
wife,  such  action  constitutes  them  man  and 
wife  from  the  date  of  the  removal  of  the 
obstacle.  Eaton  v.  Eaton,  66  Neb.  676,  92 
N.  W.  995,  60  L.  R.  A.  605,  1  Am.  &  Eng. 
Ann.  Cas.  199,  and  note;  Adg^r  v.  Acker-' 
man,  115  Fed.  124,  52  C.  C.  A.  568;  Cham- 
berlain V.  Chamberlain,  68  N.  J.  Eq.  736,  62 
Atl.  680,  6  Am.  &  Eng.  Ann.  Cas.  483,  and 
note,  3  L.  R.  A.  (N.  S.)  244,  and  note,  111 
Am.  St  Rep.  658,  and  note;  Land  v.  Land, 
206  ni.  288,  68  N.  E.  1109,  99  Am.  St  Rep. 
171,  and  note.  In  Collins  v.  Voorhees,  47 
N.  J.  Eq.  555,  22  Atl.  1054,  Chief  JusUee 
Beasley  thus  criticises  the  "Breadalbanc 
Case,"  and  states  the  true  rule:  "The  doc- 
trine of  that  case  is  supported  by  nothing 
that  preceded  or  that  has  followed  it,  and  is 
altogether  anomalous,  and  it  seems  to  me 
it  was  properly  rejected  by  this  court  In 
the  case  the  court  acted  upon  the  principle 
that,  if  a  man  and  woman  agreed  to  live  to- 
gether adulterously  with  a  simulation  of 
marriage,  there  should  be  an  inference  of  a 
subsequent  valid  marriage  from  the  fact  that 
such  simulation  had  been  continued  after 
the  death  of  the  husband  of  the  adulteress. 
Why  such  an  inference  is  to  be  thus  deduced 
is  not  apparent,  unless  It  be  for  the  promo- 
tion of  adultery.  By  its  prevalence,  the 
adulterous  purpose  is  controverted  into  a 
matrimonial  purpose  without  a  particle  ol 
reasonable  evidence  in  support  of  the  alleg- 
ed change  of  intention.    •    •    •    Lord  West- 
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bory  Strang^  compares  the  case  before 
him  with  those  instances  where  the  parties 
intended  originally  to  marry,  and  not  to  com- 
mit adultery;  their  intent  being  frustrated 
by  the  existence  of  some  unknown  obstacle. 
And  yet  it  is  presumed  that  no  one  who  will 
look  with  any  care>  into  the  subject  will  have 
the  slightest  doubt  that  these  two  classes 
of  cases,  with  respect  to  the  methods  of 
their  proof,  respectively  rest  upon  entirely 
different  foundations,  for  when  the  parties 
have  intended  marriage,  beii^g  ignorant  of 
an  existing  impediment,  all  that  is  to  be  es- 
tablished by  cohabitation  apparently  matri- 
monial subsequent  to  the  removal  of  such 
Impediment  is  the  carrying  into  effect  by  the 
parties  of  their  original  purpose ;  but,  when 
the  original  purpose  was  to  live  in  adultery, 
the  evidence,  under  similar  circumstances, 
must  be  sufficient  to  show  an  abandonment 
of  such  purpose  and  the  execution  of  a  new 
one.  These  lines  of  cases  can  be  confounded 
only  by  want  of  careful  observation  of  the 
prindi^es  upon  which  they  rest" 

It  may  be  of  interest  to  note  that,  before 
the  decision  of  the  cases  Just  cited,  it  was 
said  in  Bish.  Mar.  &  Div.  |  508:  'The  rule 
ought  to  be — ^the  writer  regrets  that  he  can- 
not refer  to  any  case  establishing  the  rule  to 
be  so  in  actual  adjudication — that  where  the 
desire  for  actual,  lawful  marriage,  as  distin- 
guished ftom  a  living  together  in  the  way  of 
concubinage,  is  shown  to  exist  in  the  minds 
of  both  the  parties,  and,  such  .desire  contin- 
uing, they  are  shown  to  dwell  togther  as  hus- 
band and  wife  but  for  a  single  day  after 
the  impediment  is  removed,  this  shall  be 
held,  not  merely  as  raising  a  prima  facie 
presumption  of  marriage  solenmlzed  after 
the  impediment  is  removed,  but  as  consti- 
tuting marriage  itself.  Indeed,  there  are  in 
such  circumstances  both  the  matrimonial  con- 
sent and  the  actual  dwelling  together  in  mar- 
riage, and  there  is  the  legal  capacity  to  in- 
termarry. If  these  do  not  constitute  matri- 
mony itself,  in  distinction  from  the  mere  evi- 
dence of  it,  where  no  formal  selemnlzation 
is  required,  it  is  difficult  to  say  what  does." 

It  is  not  easy  to  say  what  was  the  ex- 
tent of  the  holding  in  State  v.  Whaley,  10 
8.  G.  500,  cited  by  the  circuit  court  as  con- 
clusive of  this  case.  The  decision  turned 
on  the  following  instruction  to  the  Jury: 
"But  assuming  Pleasants  to  have  been  his 
legal  wife,  if  after  her  death  defendant  ac- 
knowledged the  second  marriage  to  Betsy 
and  recognized  her  as  his  legal  wife,  that 
this  at  common  law  would  constitute  such 
marriage  as  would  constitute  the  third  mar- 
riage to  Charity  bigamous."  The  ground 
as  we  understand,  upon  which  this  instruc- 
tion was  held  erroneous,  is  thus  stated  in  the 
opinion:  "This  part  of  the  charge  may  readi- 


ly have  been  constmed  as  meaning  that  if 
after  the  death  of  Pleasants  the  defendant 
acknowledged  the  fact  of  having  been  mar- 
ried to  Betsy  Moore  during  the  lifetime  of 
Pleasants  that  such  an  acknowledgment  was 
entitled  to  be  received  as  evidence  of  mar- 
riage. Such  an  inference  would  clearly  be 
erroneous,  as  that  marriage,  assuming  the 
original  illegality  could  not  become  the 
source  of  the  legal  relation  of  marriage 
through  any  acknowledgment  of  the  fact  of 
its  existence."  This  we  think  all  that  the 
case  decides  oh  this  subject  It  Is  perfectly 
obvioui^  as  held  by  the  court,  that  no  mere 
acknowledgm^it  or  admission  by  the  de- 
fendant in  that  case  or  by  the  plaintiff  In 
this  that  he  had  contracted  a  second  nuu> 
riage  while  the  first  was  in  existence  could 
make  the  second  marriage  valid.  To  pro- 
duce that  effect,  there  must  be,  as  there  was 
in  this  case,  not  only  profession  that  the 
marriage  relation  was  assumed,  but  the  ac» 
tual  continuation  in  it  after  the  removal 
of  the  obstacle  which  made  it  invalid  at  the 
beginning.  We  are  not  inclined  to  accept 
any  dictum  of  Chief  Justice  Willard  going 
beyond  this,  because  we  think  it  contrary 
to  the  reason  of  the  matter,  and  to  the  en* 
tire  current  of  Judicial  thought  and  expres> 
sicn  on  the  subject 

[6]  The  position  that  the  defendant  wa» 
not  innocent,  and  that  she  perpetrated  a 
legal  fraud  on  the  plaintiff,  in  that  she  did 
not  disclose  to  him  her  former  marriage 
with  Whitlock,  is,  we  think,  unsound.  The 
plaintiff  made  no  inquiry  as  to  defendant's 
past  life,  and  the  defendant  made  no  false 
representation  to  him  with  respect  to  it 
Whitlock,  her  former  husband,  having  been 
absent  seven  years  unheard  of,  and  not 
known  to  be  alive,  neither  the  criminal  nor 
the  civil  law  forbade  her  to  enteb  again  inta 
the  relation  of  marriage,  and  no  wrong  or 
fraud  can  be  imputed  to  her  for  doing  so. 
The  attempt  to  be  relieved  from  the  marriage 
tie  comes  with  ill  grace  from  the  plaintiff, 
and  his  charge  of  fraud  does  not  commend 
itself  to  the  court;  for  the  evidence  pro- 
duces the  conviction  that  his  cruelty  drove 
from  her  home  a  woman  who  had  been  faith- 
ful to  him  in  all  the  duties  of  a  wife  for 
many  years,  and  that  this  suit  was  com- 
menced because  of  the  separation  thus 
brought  about  by  the  misconduct  of  the  plain- 
tiff, and  not  because  of  the  former  marriage 
of  the  defendant 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed^ 
and  the  complaint  dismissed. 

JONES,  C.  J.,  and  GABY,  A.  J.,  concur^ 
HYDBICKt  Jt  concurs  in  the  result 
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(Snprem*  Gonrt  of  South  CaroUaa.     Jan.  8, 

1912.) 

1.  GsiMiNAi^  Law    (|§  -763,  764*)— Ikstbuo- 
nOllS— COICMSNT  ON  Testucont. 

A  charge:  "You  are  prepared  to  hear  the 
charge  ♦  •  •  and  to  retire  after  hearine 
that  eharre  and  go  over  the  testimony  ana 
extricate  from  the  testimony  the  truth  of  the 
case*' — ^is  not  a  charge  on  the  facts,  as  stating 
that  there  was  both  truth  and  falsity  in  the 
testimony. 

[Sid.  Note^^For  other  cases,  see  Criminal 
Law,  Gent  Die  ||  1781-1748;  Dec  Dig.  |§ 
763,  764.*] 

2.   CBIHINAI.  Law   (J  823*)— MANBLAUOHTEBr— 
SeLF-DBFENSB— iNBTRUCnONS. 

A  statement,'  in  charging  on  the  distinction 
between  murder  and  manslaughter,  that  when 
a  nuin  strikes  another  a  blow,  and  that  man, 
acting  under  the  influence  provoked  thereby, 
shoots  and  kills,  he  is  guilty  of  manslaughter, 
is  not  objectionable  as  excluding  self-defense, 
where  that  defense  is  presented  by  a  charge 
immediately  following. 

[Ed.  Note.— For  other  rases,  see  Criminal 
Law,  Cent.  Dig.  |f  1002-1996;  Dec.  Dig.  1 823.*] 

8.  Chimin AL  Law    (|  822*)-»lN6TBUcnONfr— 
Bbquisitbs. 

Where  the  instructions  as  a  whole  declare 
the  law  applicable  to  the  case,  the  instructions 
are  sufficient,  and  all  the  law  of  the  case  need 
BOt  be  statea  in  a  single  proposition. 

[Ed.  Note.— For  other  caaea,  see  Criminal 
Law,  Cent.  Dig.  ||  1090-1995;  Dec  Dig.  S 
822.*] 

4.  HoMiciDB   (i  118*)  —  Self-Defensx  — Rb- 

TBEAT. 

Where  one  can  with  reasonable  safety  to 
himself  retreat  and  thereby  avoid  the  neces- 
sity to  kill  in  self-defense,  the  necessity  for 
killing  does  not  exist,  but  one  need  not  retreat 
where  by  so  doing  he  will  probably  endanger 
his  safety,  and  the  necessit7  to  kill  must  be 
either  real  or  apparent  to  be  determined  by 
the  jury, .  in  riew  of  the  circumstances,  and 
by  applying  the  rule  that  accused  must  believe 
and  act  as  a  man  or  ordinary  reason  ^d  firm- 
ness under  such  circumstances, 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |>  16a-171;   Dec.  Dig.  |  118.*] 

5.  Criminal  Law  (i  1144*)— In8Tbuction»— 
Requbstb— Compliance. 

Where  accused  presented  written  requests 
to  charge,  and  the  court  read  them  to  the  jury 
without  objection  or  modification  or  refusal 
to  charge  any  of  the  requests,  the  court  on 
appeal  must  assume  that  the  court  intended 
to  give  the  requests  as  read. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2736-2781;  Dec.  Dig.  | 
1144.*! 

6.  Criminal  Law  (i  789*)  —  Self-Defbnse— 
lv8TBircnoHf« 

Whera  the  court  expressly  charged  that 
accused  need  only  estabbsh  self-defense  by  a 
preponderance  ox  the  evidence,  and  that  the 
gnOt  of  accused  must  be  shown  beyond  a  rea- 
sonable doubt,  a  charge  that  every  element  of 
the  case  must  be  proved  beyond  a  reasonable 
doubt  was  not  objectionable  as  leading  the  jury 
to  believe  that  self-defense  must  be  established 
beyond  a  reasonable  doubt 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1846-1849,  1904-1922;  Dec. 
Dig.  t  789.*] 

7.  Criminal  Law  (|  923*)— New  Trial— Dib- 
qualification  of  jurors. 

Accused,  seeking  a  new  trial  on  the  ground 
of  the  disqualification  of  a  juror,  must  show 


the  disqualification,  that  it  was  unknown  before 
the  verdict,  and  that  he  was  not  negligent  in 
failing  to  discover  the  disqualification  before 
verdict 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent   Dig.   U  2219-2237;    Dec  Dig.   | 

8.  Criminal  Law  (i  923*)— New  Trial— Dis- 
qualification OF  Jurors. 

Where  the  trial  court  on  motion  for  new 
trial  on  the  ground  of  the  disqualification  of  a 
juror  because  over  65  years  old,  found  that 
the  jurors  had  been  drawn  for  14  days,  that 
their  names  had  been  published  in  the  county 
papers  a  week  or  ten  days  before  the  court 
convened,  that  the  juror  was  well  known  in 
the  community,  aud  that  the  slightest  inquiry 
would  have  made  known  the  fact  that  he  was 
over  a^e,  a  finding  of  failure  to  exercise  dili- 
gence m  discovering  the  disqualification  belore 
trial  was  justified. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2219-2237;  Dec  Dig.  | 
923.*! 

Appeal  from  General  Seeslons  Circuit  Court 
of  Orangeburg  County;  R.  W.  Memmlnger, 
Judge. 

'To  be  offidaUy  reported." 

John  J.  Jones  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Afllrmed. 

Wolfe  &  Berry,  Glaze  &  Herbert,  and  C. 
P.  Brunson,  for  appellant  P.  T.  Hildebrand, 
SoL,  for  the  State. 


.JONBS,  C.  J.  The  appellant,  John  J. 
Jones,  tried  under  an  Indictment  charging 
him  with  the  murder  of  Ahe  Pearlstine,  was 
convicted  of  manslaughter  and  sentenced  to 
ten  years  and  <Hie  month  in  the  peoitentlary. 

[1]  The  court  instructed  the  jury:  '*You 
are  prepared  to  hear  the  charge  of  the  court 
and  to  retire  after  bearing  that  charge  and 
go  over  the  testimony  and  extricate  from 
the  testimony  the  truth  of  the  case."  By 
his  first  exception  appellant  contends  that 
this  was  a  charge  on  the  facts,  in  that  it  in 
effect  declared  that  there  was  both  truth 
and  falsity  in  the  testimony. 

The  charge  was  general  and  did  nothing 
more  than  require  the  jury  to  ascertain  the 
truth  of  the  case  from  the  testimony.  No 
testimony  was  singled  out  as  true  or  false, 
and  there  was  nothing  to  indicate  the  court's 
opinion  of  the  testimony  one  way  or  the 
other. 

The  second  and  third  exceptions  were 
withdrawn. 

[2]  The  fourth  exception  complains  of  the 
following  language  in  the  charge:  "So  when 
a  man  strikes  another  a  blow,  and  that  man, 
acting  under  the  influence  provoked  by  the 
blow,  shoots  and  kills,  that  Is  a  dear  case 
of  manslaughter.'*  The  contention  being 
that  the  charge  excluded  self-defense  and 
was  a  statement  of  facts  in  the  case.  The 
context  shows  that  the  court  was  instruct- 
ing the  jury  as  to  the  distinction  between  mur- 
der and  manslaughter,  and  that  the  facts 


•For  other  esses  see  same  topic  and  section  NUMBBR  la  Dec.  Dig.  ft  Abl  Dig.  Koy  No.  8«rlOT  ft  Rep'r  lndtxe» 
78  S.B.— 12 
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were  stated  hypothetlcally,  as  appears  by  f 
the  following  extract  embracing  the  portion 
to  which  exception  is  taken:  '*Now  the  kill- 
ing of  a  human  being  in  sudden  heat  and 
passion  is  not  always  manslaughter.  A  man 
may  kill  another  that  way  and  it  may  be 
murder.  The  test  is:  Was  the  sudden  heat 
and  passion  engendered  by  such  provocation 
as  the  law  recognizes?  The  law  recognizes 
a  blow  as  a  provocation.  If  a  man  strikes 
another  a  blow,  and  he  becomes  provoked 
by  the  blow  and  acts  under  the  influence 
of  that  provocation  and  shoots  and  kills,  then 
the  law  reduces  the  killing  from  murder  to 
manslaughter,  unless  sufficient  time  elapsed 
between  the  striking  of  the  blow  and  the 
killing  in  which  a  man  of  ordinary  reason, 
prudence,  and  caution  should  have  cooled, 
and  would  have  cooled,  from  the  provocation. 
That  is  a  matter  for  the  jury.  The  law 
says  that  a  man  must  cool  in  such  time  as 
a  man  of  reasonable  firmness  and  prudence 
and  caution  would  have  cooled  in  and  should 
have  cooled  in;  80  when  a  man  strikes  an- 
other a  blow,  and  that  man,  acting  under 
the  influence  provoked  hy  the  hlow,  shoots 
and  kills,  that  is  a  clear  case  of  manslaugh- 
ter,  but,  if  any  time  intervenes  between  the 
striking  of  the  blow  and  the  firing  of  the 
fatal  shot,  then  it  is  for  the  jury  to  say 
whether  that  time  that  has  elapsed  was 
sufficient  to  constitute  cooling  time;  that 
is,  if  a  man  of  ordinary  reason  and  firmness 
and  prudence  would  have  cooled.  If  such 
time  has  elapsed,  then  the  provocation  can- 
not be  invoked  as  an  excuse." 

[3]  After  this  charge  the  court  immediate- 
ly proceeded  to  instruct  as  to  the  law  of 
self-defense.  It  was  not  error,  in  stating 
the  distinction  between  murder  and  man- 
slaughter, to  omit  immediate  reference  to 
the  law  of  self-defense.  All  the  law  of  a 
cas^  need  not  be  stated  in  a  single  proposi- 
tion«  It  is  suflScient  if  the  charge  as  a  whole 
declares  the  law  applicable  to  the  case. 
Stote  V.  McKellar,  85  S.  O.  240,  67  S.  E. 
814. 

[4]  The  fifth  exception  complains  that  the 
court  erroneously  charged  the  law  regard- 
ing the  rule  or  doctrine  of  retreat,  in  re- 
spect to  the  plea  of  self-defense,  limiting 
the  right  to  stand  one's  ground  to  cases 
where  a  firearm  or  some  dangerous  weapon 
was  actually  drawn  for  use  or  being  used, 
thus  depriving  the  defendant  of  the  right 
to  act  on  appearances  and  stand  his  ground 
if  he  reasonably  apprehends  that  his  assail- 
ant 1b  armed  and  seeks  favorable  opportu- 
nity to  draw  and  use  his  weapon. 

The  charge  is  not  subject  to  the  criticism 
stated,  as  a  reference  thereto  will  show  that 
the  court  charged  that  one  assailed  is  not 
required  to  retreat,  "if  by  so  doing  he  would 
probably  endanger  his  safety."  The  whole 
instruction  on  this  point  gave  the  defendant 
the  benefit  of  the  law  that  the  necessity  to 
kill  must  be  either  real  or  apparent,  to  be 


determined  by  the  jury,  in  view  of  the  cir- 
cumstances surrounding  the  defendant,  and 
by  applying  the  rule  that  the  defendant  must 
believe  and  act  as  a  man  of  ordinary  rea- 
son and  firmness  would  in  such  circumstanc- 
es. The  law  was  correctly  declared  in  con- 
formity with  the  rule  thus  stated  by  Mr. 
Justice  Hydrick  in  State  v.  McKellar,  supra: 
"If  one  can  with  reasonable  safety  to  him- 
self retreat  and  thereby  avoid  the  necessity 
to  strike  in  self-defense,  then  the  necessity 
for  which  the  law  will  excuse  him  for  strik- 
ing cannot  be  said  to  exist" 

The  sixth  exception  was  abandoned,  and 
the  seventh,  eighth,  and  ninth  exceptions 
will  be  considered  last. 

[6]  The  tenth  exception  complains  that  the 
presiding  judge  refused  to  charge  defend- 
ant's first,  third,  fifth,  eighth,  ninth,  and 
tenth  requests  to  charge.  The  record 
shows  that  defendant  presented  11  re- 
quests to  charge  in  writing,  and  that  the 
court  read  them  all  to  the  jury,  and  that 
he  did  not  object  to,  modify,  or  refuse  to 
charge  any  of  the  requests  mentioned  in  the 
exception.  Under  these  circumstances,  we 
are  bound  to  assume  that  instruction  was 
intended  to  be  given  in  accordance  with  the 
requests  read  to  the  jury.  Moreover,  tlid 
general  charge  as  a  whole  substantially  cov- 
ered the  law  applicable  to  the  case. 

[6]  The  eleventh  exception  assigns  error 
in  the  charge  to  the  jury:  'The  law  Is  that 
every  material  element  of  the  case  must  be 
proved  beyond  a  reasonable  doubt"  The 
ground  of  objection  being  that  defendant  had 
interposed  a  plea  of  self-defense,  and  that 
such  material  element  in  the  case  was  only 
to  be  proved  by  the  preponderance  of  the 
evidence.  We  fall  to  see  any  merit  In  this 
exception.  The  court  was  Instructing  the 
jury  with  respect  to  the  case  which  the  state 
was  required  to  prove,  and  in  another  por- 
tion of  the  charge  the  jury  were  instructed 
to  acquit  the  defendant  if  his  plea  of  self- 
defense  was  made  out  by  the  preponderance 
of  the  evidence,  and  further  to  acquit  de- 
fendant unless  they  were  satisfied  beyond  a 
reasonable  doubt  that  his  plea  of  self-defense 
was  not  made  out  The  defendant  has  no 
ground  to  complain  of  the  charge,  as  It  gave 
him  full  benefit  of  the  rule  established  in 
this  state  that,  where  self-defense  Is  plead- 
ed to  an  indictment,  the  defendant  must  es- 
tablish it  by  the  preponderance  of  the  evi- 
dence; but  at  the  same  time  the  guilt  of 
the  accused  must  be  made  to  appear  beyond 
a  reasonable  doubt  State  v.  Welsh,  29  S.  G. 
4,  6  S.  E.  894;  State  v.  Bodie,  33  S.  G.  132. 
11  S.  E.  624;  State  v.  McDaniel,  68  S.  C  804, 
47  S.  E.  384,  102  Am.  St  Rep.  661. 

[7]  The  seventh,  eighth,  and  ninth  excep- 
tions allege  error  in  the  refusal  to  grant  a 
new  trial  because  one  of  the  jurors,  A.  E. 
Rutland,  was  disqualified  by  age  to  serve  as 
a  juror.  The  Constitution  (article  5,  |  22) 
provides:    "Each  juror  must  be  a  qualified 
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elector  under  the  provisioiu  of  this  Const!-  f 
tution  between  the  ages  of  twenty-one  and 
sixty-five  years  and  of  good  moral  cliarac- 
ter/*  It  is  contended  tbat  tbe  jnror  was  over 
65  years  at  the  time  of  the  trial  In  January, 
1911.  At  the  time  of  the  motion,  Juror  Rut- 
land was  absent,  and  no  affidavit  from  him 
as  to  his  age  was  presented.  There  were  affi- 
davits in  which  the  affiants  swore  that  Rut- 
land told  them  that  he  was  65  years  old  In 
September  before  the  trial.  It  also  was 
made  to  appear  that  Rutland  was  not  regis- 
tered as  an  elector  in  Liberty  township 
where  he  was  residtog,  but  was  registered  in 
Willow  township,  Orangeburg  county,  in 
1906,  where  his  age  was  stated  to  be  62, 
which  if  true  would  make  him  less  than  65 
at  the  time  of  the  trial.  It  appeared  also  by 
afildavit  that  neither  defendant  nor  any  one 
of  his  counsel  knew  at  the  time  of  the  trial 
tbat  Rutland  was  over  age. 

It  was  incumbent  on  movant  to  show  (1) 
the  fact  of  disqualification,  (2)  that  it  was 
unknown  before  verdict,  and  (3)  that  he  was 
not  negligent  in  making  discovery  of  the  dis- 
qualification before  verdict 

[8]  The  circuit  court  ruled  as  follows:  **My 
finding  is  that,  considering  the  facts  set  out 
In  the  affidavits,  there  was  no  sufficient  dili- 
gence shown.  The  jurors  had  been  drawn 
for  14  days  before  court,  and  I  believe  that 
it  is  conceded  that  the  names  were  published 
in  the  county  papers  a  week  or  ten  days  be- 
fore court  convened,  this  gentleman  was  well 
known  In  the  community,  and  the  lawyers 
bad  the  list  of  the  jurors  in  their  hands,  and 
there  were  important  cases  to  be  tried,  and 
as  every  one  knows  tbie  list  was  gone  over 
by  the  lawyers  and  every  one  interested  in 
the  case.  The  slightest  inquiry  would  have 
made  known  the  fact  that  the  juror  was 
over  age.  If  he  had  been  asked,  I  have  no 
idea  but  that  he  would  have  told  the  truth. 
The  juror  was  brought  up  and  presented, 
and  it  was  quite  possible  that  he  might  have 
been  near  the  age  of  disqualification.  You 
went  ahead  and  swore  him  on  the  jury  and 
did  not  exercise  that  diligence  which  is  re- 
quired. I  would  certainly  overrule  the  mo- 
tion for  a  new  trial  on  that  ground,  consid- 
ering the  facts  that  are  before  me.  I  think 
it  is  a  fair  question  for  debate  as  to  whether 
the  gentleman  was  over  65  years  or  not. 
Very  often  a  gentleman  of  that  age  Is  uncer- 
tain as  to  his  age,  very  possibly  he.  might 
have  been  under  65.  It  is  very  unfortunate 
that  he  was  not  asked  the  question  as  to  his 
age  before  he  was  sworn,  instead  of  waiting 
until  afterwards." 

It  thus  appears  that  movant  failed  to  sat- 
isfy the  court  as  to  the  fact  of  disqualifica- 
tion and  as  to  the  exercise  of  due  diligence 
in  making  discovery  of  the  disqualification, 
if  such  existed.  We  cannot  upon  the  record 
Bay  that  the  conclusion  of  the  circuit  court 


was  contrary  to  all  the  evidence,  or  that  the 
ruling  was  an  abuse  of  discretion. 

The  failure  to  exercise  due  diligence  in  the 
use  of  easily  available  means  of  discovering 
whether  a  juror  is  disqualified  by  age  or  by 
not  being  a  qualified  elector  precludes  rais- 
ing the  objection  as  a  ground  for  new  trial. 
Blassingame  v.  Lajirens,  80  S.  C.  46,  61  S. 
B.  96. 

The  exceptions  are  overruled,  and  the 
judgment  of  the  circuit  court  is  affirmed. 

GARY,  A.  J^  and  WOODS  and  HYDRICK, 
JJ.,  concur. 

(90  8.  C.  288) 

STATE  ex  rel.  LYON,  Atty.  Gen.,  v.  BRADY 

et  al. 

(Supreme  Court  of  South  Carolina.    Jan.  5, 

1912.) 

Nuisance  (f  84*)— Injunction  —  Obdeb  to 
Show  Cause  —  Retubn  —  Abatement  by 
Parties. 

A  party  who  has  been  ordered  to  show 
cause  why  he  should  not  be  enjoined  from 
maintaining  a-  public  nuisance  cannot  arrest 
the  proceeding  by  a  retnm  merely  alleging 
that  he  no  longer  maintains  the  nuisance  at 
the  particular  place  mentioned  in  the  petition; 
but  to  authorize  the  court  to  dismiss  the  pro- 
ceedings, on  the  ground  of  a  bona  fide  abate- 
ment, there  must  be  a  satisfactory  showing 
that  the  acts  alleged  to  constitute  the  nuisance 
are  no  longer  done  by  the  parties  anywhere 
within  the  jurisdiction  of  the  court 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Dec.  Dig.  §  84.*] 

Action  by  the  State,  on  the  relation  of  J. 
Fraser  Lyon,  as  Attorney  General,  against 
P.  A.  Brady,  State  Agricultural  &  Mechanical 
Society,  and  others.  On  preliminary  returns 
on  an  order  to  show  cause  why  they  should 
not  be  enjoined  from  maintaining  a  public 
nuisance,  proceedings  dismissed  as  to  State 
Agricultural  &  Mechanical  Society,  and  other 
defendants  ordered  to  file  final  and  complete 
returns. 

Asst  Atty.  Gen.  M.  P.  DeBruhl  for  peti- 
tioner. Nelson,  Nelson  &  Gettys,  for  re- 
spondents. 

PBR  CURIAM.  In  response  to  the  order 
heretofore  made  by  the  Chief  Justice,  re- 
quiring the .  defendants  to  show  cause  why 
they  should  not  be  enjoined  from  maintaining 
a  public  betting  place,  alleged  in  the  petition 
to  be  a  public  nuisance,  the  defendants  have 
submitted  preliminary  returns,  averring  that 
the  horse  racing  upon  wtdch  it  was  alleged 
the  bets  were  made,  and  all  that  pertained 
to  it,  had  been  discontinued,  and  that  none 
of  the  acts  complained  of  are  now  done  at 
the  fair  grounds,  near  the  city  of  Columbia — 
the  place  where  it  was  allied  the  nuisance 
was  maintained. 

A  party  to  a  proceeding  to  enjoin  the  main- 
tenance of  a  public  nuisance  cannot  arrest 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  4k  Axn.  Dig.  Key  No.  Series  4k  Rep'r  Indexes 
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the  proceedings  by  alleging  merely  that  he 
no  longer  maintains  the  nuisance  at  the  par- 
ticular place  mentioned  in  the  petition.  For 
the  court  to  exercise  its  discretion  to  dis- 
miss the  proceedings,  on  the  ground  that 
there  has  been  a  bona  fide  abatement  by  the 
party  charged,  there  must  be  a  satisfactory 
showing  that  the  abatement  is  complete. 
The  averments  of  discontinuance,  except  that 
of  State  Agricultural  &  Mechanical  Society, 
are  therefore  insufficient,  in  that  they  do 
not  show  that  the  acts  aUeged  to  constitute 
a  nuisance  are  no  longer  done  by  the  parties 
anywhere  within  the  Jurisdiction  of  the 
court  The  return  of  State  Agricultural  & 
Mechanical  Society  comes  up  to  this  require- 
ment. 

The  court  can  take  no  cognizance  of  any 
alleged  verbal  agreement  betwe^  the  At- 
torney General  and  counsel  for  defendants. 

It  is  therefore  ordered  that  the  proceedings 
be  dismissed  as  against  the  State  Agricul- 
tural &  Mechanical  Society,  upon  its  pay- 
ment of  the  costs  incurred  in  the  proceedings 
against  it.  It  is  further  ordered  that  the 
other  defendants  do  present  their  final  and 
complete  returns  to  this  court  at  10  o'clock 
on  Monday,  January  8,  1912. 


<90  8.  C.  296) 


STATE  ▼.  HTDE. 


(Supreme  Court  of  South  Carolina*    Jan.  6, 

1912.) 

1.  jxtbt  (i  108*)-^01ifetbk07— ylbws  as  to 
Capital  Punishment. 

In  a  capital  case,  though  the  punishment 
is  in  the  province  of  the  court,  a  juror  who 
states  on  his  voir  dire  that  he  is  opposed  to 
capital  punishment  is  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §  491;   Dec  Dig.  |  108.*] 

2.  CanaNAL  Law  (fi  1166^*>— Habklbsb  Eb- 

BOB— JUBT— CHALLKNOBS    AND    OBJECTIONS. 

Where  a-  defendant  completes  his  jury  with- 
out exhausting  his  right  of  peremptory  chal- 
lenge, any  error  of  the  court  in  excluding  or 
presenting  jurors  is  cured. 

[Ed.    Note. — ^For  other  cases,   see   Criminal 
Law,  Cent  Dig.  $  3117;   Dec.  Dig.  |  1166%.*] 

3.  CbiminaIi  Law  (|  478*)— Opinion  Bvi- 
DENOB  —  Examination  of  Expbbt  — Facts 
FoBMiNG  Basis  of  Opinion. 

A  witness  is  competent  to  give  his  opinion 
as  an  expert  when  the  facts  upon  which  it  is 
based  are  within  his  own  knowledge. 

[Ed.   NotewFor   other  cases,   see   Criminal 
Law,  Cent  Dig.  1 1065;  Dec  Dig.  |  478.*} 

4.  CBiinNAi.   Law    <|    470*)--Opinion    Bvi- 

DBNCIX— EXPBBT— HTPOTBXTIOAL     QUESTION. 

Where  the  partial  insanity  of  defendant 
was  in  issue  in  a  murder  case,  the  testimony 
of  medical  experts,  who  had  no  knowledge  of 
his  condition  at  the  time  of  the  murder,  as  to 
his  mental  condition  at  that  time,  was  inad- 
missible, except  upon  a  hypothetical  state  of 
facts,  since  the  province  of  the  expert  is  to 
draw  inferences  from,  but  not  to  decide,  the 
facts  of  the  case.  • 

[Ed.   Note.— For  other   cases,   see   Criminal 
Law,  Cent  Dig.  |  1059;   Dec  Dig.  8  470.*] 


6.  Cbiminal   Law    (I    656*) — ^EzAiaNAnoN 
OF  ExpEBT— Question  bt  Judge. 

In  a  trial  for  murder,  where  the  defense 
was  partial  insanity,  defendant's  medical  wit- 
ness was  asked  by  the  court  as  to  bis  opinion 
whether  every  man  who  commits  a  deliberate, 
premeditated  murder  was  crasv.  Held  that, 
as  the  question  was  asked  merefy  for  the  pur- 
pose of  understanding  the  testimony,  it  was 
not  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  656.*]  « 

6.  HoidcrnB  (I  237*)— Mubdeb— "Insanitt." 
In  order  for  defendant  in  ;a  murder  case 
to  establish  the  defense  of  insani^,  he  must 
prove  by  a  preponderance  of  the  evidence  that 
at  the  time  the  act  was  done  he  did  not  real- 
ize either  that  it  was  morally  or  criminally 
wrong. 

[Ed.  Note.— For  other  cases,  se^  Homicide, 
Cent  Dig.  |  500;  Dec  Dig.  fi  237,* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  4,  pp.  8635-3644;  ToL  8,  p.  7688.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Anderson  County;  Q.  B.  Prince, 
Judge. 

**To  be  officially  reported.** 

Samuel  N.'  E[yde  was  convicted  of  murder, 
and  he  appeals.    Affirmed  und  remanded. 

The  court  charged  In  part  as  follows: 
''Excusable  faomidde^  Mr.  Foreman,  Is 
where  a  man  is  taisane,  whether  it  be  mono- 
mania, or  whether  general  insanity  to  such 
an  extent  that  at  the  time  the  act  is  done 
he  doesn't  realize  either,  that  it  Is  morally 
wrong  or  that  It  is  criminally  wrong. 

'^Every  man  is  presumed,  in  tiie  absence  of 
any  showing  to  the  contrary,  to  be  sane. 
And  when  it  has  once  been  shown  to  the 
satisfaction  of  the  jury  beyond  a  reasonable 
doubt  that  a  defendant  has  tHken  the  life  of 
his  fellow  man  unlawfully,  and  be  seeks  to 
be  excused  on  the  ground  that  he  was  in- 
sane, whether  generally  or  merely  on  one 
subject,  then  the  burden  of  proof  as  to  in- 
sanity is  cast  by  the  law  on  him,  and  he  must 
establish  that  by  the  greater  weight  of  the 
evidence.*' 

Leon  L.  Rice,  for  appellant  Solicitor 
Bonham,  for  the  State. 

GART,  A.  J.  The  defendant  was  con- 
victed of  murder,  and  sentenced  to  be  hang- 
ed, and  this  is  an  appeal  from  that  sentence. 

The  facts  are  thus  stated  in  the  record: 
''This  case  came  on  to  be  heard  before  his 
honor.  Judge  Prince,  and  a  jury  in  the  1911 
fall  term  of  sessions  court  for  Anderson 
county,  and  resulted  in  a  verdict  of  guilty  of 
murder.  The  defendant  was  sentenced  to 
hang  on  October  20th,  and  execution  was 
stayed  by  defendant's  app^.  The  defends 
ant  was  duly  arraigned  and  pleaded  guilty. 
The  court  refused  to  accept  the  plea,  and  ap- 
pointed liOoil  Ia  Rice,  a  lawyer  of  the  bar, 
to  defend  the  prisoner.  The  details  of  the 
homicide  are  not  disputed,  and  for  the  pur- 
poses of  this  appeal  a  brief  statement  only 
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wfll  be  made  as  to  the  homicide.  In  the 
dead  hoars  of  the  Qlght,  the  defendant  stole 
Into  the  room  of  his  sleeping  wife,  wherein 
slept  his  little  sister-ln-law,  Iris  father-in- 
law,  and  his  mother-in-law.  Turning  np  the 
lighted  lamp  in  the  room,  he  began  firing  a 
pistol  into  the  body  of  his  wife,  three  bul- 
lets taking  effect,  and  two  striking  but  not 
mortally  wounding  his  sister-in-law.  His 
father-in-law,  in  an  effort  to  restrain  de- 
fendant, was  shot  in  the  scuffle  and  killed. 
Defendant's  pistol  was  found  in  the  hall 
empty,  and  shells,  some  loaded  and  some 
empty,  were  found  scattered  around  the  floor. 
The  state's  witnesses  testified  that  defend- 
ant said:  'Tom  me  loose!  I  am  going  to 
kill  myself.'  And  others  testified  that  after 
he  had  left  the  room  he  asked  some  one  to 
get  a  gun  and  shoot  him.  The  defendant, 
after  committing  the  awful  deed,  surrender- 
ed himself  to  the  sheriff,  and  stated  that  he 
was  satisfied  with  his  little  deed;  that  he  had 
not  slept  for  two  weeks;  but  that  he  slept 
well  the  night  of  the  homlcldei  He  stated 
that  he  was  sorry  he  killed'  the  old  man, 
but  that  his  wife  was  the  only  woman  he 
ever  loved,  and  her  people  would  not  let  her 
liye  with  him,  so  he  decided  to  end  it  all. 
The  defendant,  by  counsel,  set  up  the  plea 
of  monomania,  or  partial  insanity." 

[1]  The  first  exception  is  as  follows:  ''Be- 
cause his  honor  erred  in  refusing  to  present 
the  juror  W.  W.  White,  after  examination 
on  his  Yoir  dire.  The  error  being  that  the 
Jurors'  view  as  to  capital  punishment  could 
not  affect  his  right  to  sit  as  a  Juror,  when 
the  punishment  is  In  the  province  of  the 
court" 

The.  case  of  State  ▼.  James,  34  S.  G.  40, 
12  S.  E.  657,  shows  that  this  exception  can< 
not  be  sustained. 

[2]  Furthermore,  it  was  held,  in  the  case 
of  State  V.  Anderson,  26  &  C.  689,  2  S.  E. 
609,  that  where  the  prisoner  completes  his 
jury,  without  exhausting  his  right  of  chal- 
lenge, this  cures  any  error  on  the  part  of 
the  presiding  judge,  in  excluding  or  pre> 
senting  a  previous  juror. 

[3]  The  second  exception  is  as  foUows: 
"Because  his  honor  erred  in  refusing  to  allow 
the  physicians,  who  testified  that  they  were 
graduates  of  a  medical  school,  and  had  been 
for  a  long  time  engaged  in  the  practice  of 
medicine,  to  answer  the  question  of  defend- 
ant's counsel  as  to  the  mentality  of  defend- 
ant The  error  being  that  to  require  hypo- 
thetical questions  was  to  deprive  the  de- 
fendant of  the  opinion  of  an  expert  witness, 
on  the  very  point  of  his  defense,  that  of 
partfal  insanity,  or  monomania."  The  ques- 
tions excluded  were  intended  to  elicit  the 
opinion  of  the  doctors  as  to  the  defendant's 
mental  condition,  not  at  the  time  they  ex- 
amined him,  but  at  the  time  of  the  homicide, 
and  they  knew  nothing  of  his  mental  con- 
dition at  that  time. 

[4]  The  ruling  of  his  honor,  the  presiding 


judge,  is  sustained  by  the  case  of  Easier  v. 
RaUway,  59  S.  C.  311,  87  S.  B.  938,  in  which 
the  court  says:  "Without  undertaking  to  re- 
view in  detail  the  different  cases  in  this 
state  upon  this  subject,  we  will  state  the 
rules  that  have  been  followed:  First  A  wit- 
ness is  competent  to  give  his  opinion  as  an 
expert  when  the  facts  upon  which  it  is  based 
are  within  his  own  knowledge.  Second.  If 
the  fftcts  tipon  which  his  opinion  is  formed 
are  in  issue,  his  testimony  is  not  admissible, 
except  Tipon  a  hypothetical  state  of  facts. 
Third.  If  the  mode  in  which  an  injury  was 
infiicted,  or  the  extent  thereof,  is  itself  one 
of  the  disputed  facts  in  the  case,  the  witness 
will  not  be  allowed  to  testif;^  that  in  his 
opinion  the  injury  was  infiicted  in  a  certain 
manner,  or  to  a  certain  extent.  In  such  case 
he  must  testify  as  to  a  hypothetical  'state  of 
facts.  The  province  of  the  exftert  Is  to  draw 
inferences  from,  but  not  to  decide,  the  facts 
of  the  case;  and,  in  order  to  draw  proper 
inferences  from  the  facts  in  the  case,  they 
must  either  be  within  his  own  knowledge  or 
undisputed,  otherwise  he  would  usurp  the 
powers  of  the  jury." 

[5]  The  third  exception  is  as  follows:  "Be- 
cause his  honor  erred  in  asking  the  question 
of  defendant's  witness  Dr.  Ashmore  relative 
to  his  opinion  of  any  man  who  committed  a 
horrible  murder  and  his  sanity.  The  error 
being  that  said  question,  coming  as  it  did 
from  the  court,  was  prejudicial  to  defend- 
ant's defense  in  the  eyes  of  the  jury." 

The  court  propounded  this  question  to  the 
witness:  "Do  I  understand  it  to  be  your 
opinion  that  every  man  who  commits  a  delib- 
erate, premeditated  murder  is  crazy?"  To 
this  question  the  witness  answered:  "No,  sir; 
not  necessarily  so."  The  question  was  pro- 
pounded, for  the  purpose,  merely,  of  under- 
standing the  testimony,  and  the  appellant 
has  failed  to  show  that  it  was  prejudicial 
error. 

[6]  The  fourth  exception  is  as  follows: 
"Because  his  honor  erred  in  charging  the 
jury  that,  in  order  to  establish  the  defense 
of  insanity,  it  is  incumbent  on  the  defendant 
to  prove  by  a  preponderance  of  the  evidence 
that  he  did  not  know  right  from  wrong.  It 
being  submitted  that  the  very  nature  of  de- 
fendant's defense  presupposed  that  he  was 
sane  on  all  subjects  save  one,  that  of  his 
love  for  his  wife,  and  being  therefore  a  plea 
of  partial  insanity,  it  was  error  to  charge 
the  broad  principle  of  knowledge  of  right 
and  wrong,  and  thereby  convey  the  Idea  to 
the  jury  that  if  defendant  knew  right  from 
wrong,  his  insanity  on  the  one  subject  could 
not  avail  him  as  a  defense.  This  charge 
absolutely  precluded  the  jury  from  inquiring 
further  than  defendant's  general  knowledge 
of  right  and  wrong,  and  made  the  defendant 
guilty  upon  the  admitted  facts  of  his  de- 
fense." 

The  charge  of  his  honor,,  the  presiding 
Judge,  conformed  to  the  doctrine  announced 
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in  the  case  of  State  t.  Bandy,  24  S.  G.  439, 
58  Am.  Rep.  263. 

Appellant's  attorney  was  panted  permis- 
sion to  review  said  case,  but  he  has  failed 
to  satisfy  this  court  that  it  should  be  over- 
ruled. 

The  fifth  exception  is  as  follows:  ''Because 
his  honor  erred  in  failing  to  charge  defend- 
ant's fifth  request  to  charge  which  was  sub- 
mitted in  writing  within  the  rule  of  court, 
and  which  it  is  submitted  was  a  proper 
statement  of  the  law.  Since  it  was  directed 
at  the  state's  own  proof  of  reason,  as  a 
necessary  element  of  murder,  the  failure  to 
charge  was  thereby  prejudicial." 

The  fifth  request  to  charge  was  as  follows: 
"I  charge  you  that  an  indictment  for  murder 
substantially  alleges,  not  only  the  facts  of 
homicide,  but  also  a  criminal  intent,  which 
presupposes  reason." 

When  his  honor,  the  presiding  judge,  over- 
ruled the  motion  for  a  new  trial,  he  also 
made  the  statement  that  the  fifth  request 
was  overlooked,  and  that  counsel  should 
have  called  attention  to  the  oversight. 

In  the  light  of  the  entire  charge,  the  ap- 
pellant has  failed  to  show  that  the  overlook- 
ing of  this  self-evident  proposition  was  prej- 
udicial error. 

Onie  sixth  exception  is  as  follows:  "Be- 
cause the  Jury  erred  in  finding  the  defendant 
guilty  of  murder,  when  the  greater  weight 
of  the  evidence  clearly  showed  that  he  was 
incapable  of  forming  the  malice  necessary 
to  constitute  murder.  The  error  being  that 
the  charge  of  knowledge  of  right  and  wrong 
was  erroneous  and  necessarily  prejudicial." 

What  has  already  been  said  disposes  of 
this  exception. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  afllrmed, 
and  that  the  case  be  remanded  to  that  court, 
for  the  purpose  of  having  another  day  as- 
signed, for  the  execution  of  the  sentence. 

JONES,  O.  J.,  and  WOODS  and  HYDRICK, 
JJ.,  concur. 

(90  S.  C.  283) 

MONTGOMERY    v.    UNITED    STATES    FI- 
DELITY &  GUARANTY  CO. 

(Supreme  Court  of  South  Carolina.     Jan.  4, 

1912.) 

Motion  for  the  vacation  of  an  order  staying 
remittitur.  Granted,  and  the  clerk  ordered 
to  transmit  remittitur. 

For  former  opinion,  see  71  S.  E.  1084. 

JONES,  C.  J.  This  is  a  motion,  upon  due 
notice,  for  an  order  vacating  the  order  of  his 
honor.  Justice  C.  A.  Woods,  staying  the  re- 
mittitur in  the  above-entitled  case ;  and,  aft- 
er duly  considering  the  same,  it  is  ordered 
that  the  motion  of  the  respondent  be,  and  the 
same  hereby  is,  granted,  and  the  order  here- 


tofore issued  by  the  said  Justice,  staying  the 
remittitur  herein.  Is  vacated  and  discharged, 
and  the  clerk  of  this  court  is  ordered  ta 
forthwith  send  down  the  remittitur. 


(90  8.  C.  S6SI 

ATLANTIC  COAST  LUMBER  CORPORA- 
TION V.  LITCHFIELD  et  aL  t 

(Supreme  Court  of  South  Carolina.     Jan.  6, 

1912.) 

Logs  and  Logginq  (§  3*)— Timbeb  Deed— 
constbuotion. 

A  deed  of  the  timber  on  land  described 
which  grants  all  the  timber  of  a  specified  di' 
ameter  and  upwards  to  have  and  to  hold  the 
timber  and  exclusive  rights  of  way  specified 
unto  the  grantee,  successors  and  assigns,  and 
which  gives  to  the  grantee  10  years,  beginning 
from  the  time  the  cutting  and  removal  of  the 
timber  is  begun,  in  which  to  cut  and  remove 
the  timber,  requires  the  grantee  to  commence 
the  cutting  and  removal  of  the  timber  within  a 
reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  If  6-12;  Dec.  Dig.  S  3.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Berkeley  County;  R.  W.  Memminger, 
Judge. 

"To  be  officially  reported." 

Action  by  the  Atlantic  Coast  Lumber  Ck>r- 
poration  against  John  Litchfield  and  anoth- 
er. From  a  judgment  for  plaintiff,  defend- 
ants appeal.    Reversed. 

The  following  Is  the  deed  referred  to  in 
the  opinion: 

"This  deed  and  contract,  made  by  and  be- 
tween A.  J.  Litchfield  of  the  county  of  Berk- 
eley, in  the  state  of  South  Carolina,  imrty 
of  the  first  part,  hereinafter  called  the  first 
party,  and  the  Atlantic  Coast  Lumber  0>mpa- 
ny,  a  corporation  chartered  under  the  laws  of 
the  state  of  Virginia,  the  principal  office  of 
which  is  in  the  city  of  Norfolk,  in  said  state, 
party  of  the  second  part,  hereinafter  called 
the  second  part,  witnesseth:  That  the  said 
first  party,  for  and  in  consideration  of  the 
sum  of  one  hundred  and  eighty  and  no-100 
dollars,  cash  In  hand  paid,  by  the  said  sec- 
ond party,  the  receipt  whereof  is  hereby  ac- 
knowledged, have  granted,  bargained,  sold 
and  released,  and  by  these  presents  does 
grant,  bargain,  sell  and  release,  unto  the  said 
second  party,  its  successors  and  assigns,  all 
the  timber  of  every  kind  and  description, 
both  standing  and  fallen,  of  twelve  (12)  inch- 
es stump  diameter  and  upwards,  twelve  inch- 
es from  the  ground,  at  the  time  of  cutting, 
on  all  of  that  certain  piece,  parcel  or  tract 
of  land  known  as  *Hickory  Grove'  situate  in 
St  Stephen's  township,  in  the  county  of  Berk- 
eley and  state  of  South  Carolina,  contain- 
ing five  hundred  and  ninety-five  (595)  acres, 
more  or  less,  and  bounded  and  described  as 
follows,  to  wit:  On  the  north  by  the  lands 
of  J.  W.  Thornley ;  on  the  east  by  the  lands 
of  W.  M.  Williams;  on  the  south  by  the 
lands  of Iramer;  and  on  the  west  by 
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the  lands  of  George  Wright,  or  the  lands  for- 
merly of  the  estate  of  I.  R.  Hrinson,  deceased. 

"And  the  said  first  party  further  reserves 
the  right  to  nse  any  timber  from  the  afore- 
said tract  or  tracts  of  land  for  ordinary 
plantation  purposes  connected  with  said  land, 
this  reservation,  however,  not  to  Include  the 
right  to  clear  the  said  land  or  any  of  It. 

"This  deed  further  vdtnesseth,  that  the 
party  of  the  first  part  does  also  grant,  bar- 
gain, sell  and  convey  to  the  party  of  the 
second  part,  Its  successors  or  assigns,  a  per- 
manent and  exclusive  right  of  way  (80)  feet 
wide  upon  and  across  the  tract  or  tracts  of 
land,  described  as  aforesaid  and  on  all  con- 
tiguous lands,  to  be  selected  and  located  by 
the  said  second  party,  Its  successors  or  as- 
signs, whenever  or  wherever  so  desired,  to 
he  used  for  a  permanent  railroad  or  tram- 
way, or  for  any  permanent  branch  railroad 
or  tramway. 

"Together  with  the  following  rights  and 
privileges,  to  be  exercised  at  any  and  all 
times  during  the  continuance  of  this  contract 
at  the  pleasure  of  the  said  second  party.  Its 
successors  or  assigns,  namely:  To  enter  free- 
ly upon  the  above-described  tract  or  tracts 
of  land,  to  have  and  enjoy  all  necessary  or 
convenient  rights  of  way,  to  be  located  by 
said  second  party.  Its  successors  or  assigns, 
over  said  land  and  contiguous  lands,  for  in- 
gress and  egress,  at  any  and, all  times,  for 
men,  teams  and  vehicles;  to  cut  and  make 
roads  over  said  lands;  to  build,  construct, 
maintain  and  operate  railroads,  tramways, 
cart  and  wagon  ways  across  said  lands  on 
such  routes  as  may  be  selected  by  dald  sec- 
ond party,  its  successors  or  assigns;  to  es- 
tablish and  maintain  stables  and  other  fix- 
tures or  buildings  on  said  land;  and  to  do 
any  and  all  other  things  that  may  be  neces- 
sary or  convenient  for  the  cutting,  handling, 
hauling  and  removing  of  the  timber  as  afore- 
said from  the  above  described  tract  or  tracts 
of  land,  and  for  the  transportation  of  any, 
other  timber,  and  articles  of  every  kind  and 
description  that  the  second  party  may  desire 
to  transport  over  the  said  roads,  or  any  of 
them ;  with  the  right  to  cut  and  use  all  such 
small  timber  and  bush,  as  may  in  the  Judg- 
ment of  the  second  party,  its  successors  or 
assigns,  be  required  to  build,  construct  and 
maintain  the  aforesaid  railroads,  tramways, 
cart  and  wagon  ways,  roadways  and  build- 
ings; fixtures  and  structures  during  the  con- 
tinuance of  this  contract,  for  the  removal  of 
the  timber  herein  before  conveyed;  and  to- 
gether also  with  the  right  of  the  second  par- 
ty, Its  successors  or  assigns,  to  remove,  at  Its 
or  their  pleasure,  at  any  time  during  this 
contract,  or  at  any  time  after  its  termina- 
tion, all  rails,  buildings,  structures,  fixtures 
and  other  property  It  or  they  may  have  plac- 
ed on  said  land. 

"To  have  and  to  hold  all  and  singular  the 
aforesaid  timber  situate  on  the  aforesaid 
tract  or  tracts  of  land,  except  that  above  re- 
served*  unto  the  said  second  party,  its  suc- 


cessors or  assigns,  and  to  have  and  to  hold 
the  aforesaid  permanent  and  exclusive  rights 
of  way  unto  the  said  second  party.  Its  suc- 
cessors or  assigns  forever. 

"And  the  said  first  party  for  himself  or 
themselves  and  for  his  or  their  heirs,  exeo 
utors  and  administrators,  do  covenant  with 
the  said  second  party,  Its  successors  or  as- 
signs, as  follows: 

"First  That  the  said  first  party  vdll  war- 
rant and  forever  defend  all  and  singular  the 
title  to  the  timber  upon  the  aforesaid  prem- 
ises, and  also  the  title  to  the  said  permanent 
and  other  rights  of  way  and  other  privileges 
hereby  granted  unto  the  said  second  par^, 
its  successors  or  assigns,  against  his  heirs 
and  all  others  lawfully  or  otherwise  claiming 
or  to  claim  the  same  or  any  part  thereof. 

"Second.  That  the  said  second  party,  its 
successors  or  assigns,  shall  have,  and  the 
same  Is  hereby  granted  to  It  or  them,  the 
period  of  ten  (10)  years,  beginning  from  the 
time  that  the  said  second  party,  Its  succes- 
sors or  assigns,  begins  the  cutting  and  remov- 
ing of  the  aforesaid  timber  from  the  tract 
or  tracts  of  land  above  described,  in  which 
to  cut  and  remove  the  said  timber  from  the 
said  land,  and  that  In  case  the  said  timber 
Is  not  cut  and  removed  before  the  expiration 
of  said  period,  then  the  said  second  party, 
its  successors  or  assigns,  shall  have  such  ad- 
ditional time  therefor  as  It,  or  they  may  de- 
sire, but,  in  the  last  mentioned  event,  the 
said  second  party.  Its  successors  or  assigns, 
shall,  during  the  extended  period,  pay  inter- 
est on  the  original  purchase  price  above  men- 
tioned year  by  year.  In  advance,  at  the  rate 
of  six  (6)  per  cent,  per  annum. 

"Third.  The  said  first  party  further  agrees 
that  the  timber  cut  by  the  said  second  party, 
Its  successors  or  assigns,  for  the  purpose  of 
opening,  clearing,  building  and  construction 
of  the  railroads,  tramways,  etc.,  as  herein- 
before provided  for,  shall  In  no  way  what- 
soever affect  the  time  granted  for  cutting 
and  removing  the  timber  conveyed  under  this 
deed  from  the  tract  or  tracts  of  land  afore- 
said. 

"Fourth.  That  the  first  party  shall  and 
will  promptly  pay  all  taxes  that  are  now  due, 
or  that  hereafter  may  become  due,  on  the 
said  land  and  timber. 

"The  said  second  party,  for  Itself,  Its  suc- 
cessors or  assigns  covenants  with  the  said 
first  party,  his  heirs,  administrators  and  as- 
signs, that  the  said  second  party,  its  succes- 
sors or  assigns,  shall  and  will  pay  any  dam- 
age done  to  growing  crops  In  the  selection 
and  location  of  the  rights  of  way  above  pro- 
vided for ;  also  any  damage  that  may  accrue 
to  the  first  party,  by  reason  of  any  negligence 
on  the  part  of  the  agents  or  employes  of  the 
second  party.  Its  successors  or  assigns,  dur- 
ing the  continuance  of  this  contract,  said 
damages  to  be  assessed  and  ascertained  by 
two  disinterested  persons,  one  to  be  chosen 
by  each  of  the  parties  to  this  contract,  and. 
In  case  they  disagree,  the  two  so  chosen  to 
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select  a  third,  and  the  decision  of  any  two 
of  the  persons  so  selected  shall  be  made  in 
writing  and  shall  be  final  and  binding  upon 
all  the  parties  hereto. 

"All  the  coyenants,  stipulations  and  agree- 
ments herein  assumed  or  undertaken  by  ei- 
ther party  to  this  contract,  shall  be  binding 
upon  their  respective  heirs,  executors,  ad- 
ministrators, successors  or  assigns,  and  all 
benefits  and  advantages  herein  provided  for 
either  of  the  said  parties,  shall  accrue  to 
their  respective  heirs,  executors,  administra- 
tors, successors  or  assigns,  as  tiie  case  may 
be." 

B.  J.  Dennis  and  W.  A.  Holman,  for  ap- 
pellants. Octavus  Ck>hen  and  Willcox  &  Will- 
cox,  for  respondent 

JONES,  a  J.  The  plaintiff  brought  this 
action  against  defendants  to  perpetually  en- 
Join  them  from  cutting  timber  from  certain 
lands  described,  situated  in  Berkeley  county, 
in  violation  of  plaintiff's  rights  alleged  to 
have  been  acquired  under  a  timber  deed  and 
contract  executed  by  A.  J.  Litchfield  and  the 
Atlantic  Ck>ast  Lumber  Company  on  August 
21,  1899.  The  plaintiff  claims  as  successor 
of  the  Atlantic  Coast  Lumber  Company,  and 
the  defendants  claim  as  grantees  of  A.  J. 
Litchfield. 

The  question  submitted  to  the  circuit  court 
was  whether  upon  a  proper  construction  of 
the  deed  the  plaintiff  was  required  to  begin 
to  cut  the  timber  within  a  reasonable  time. 
Judge  Biemminger,  presiding,  granted  perma- 
nent injunction,  holding  that  the  deed  did 
not  require  the  plaintiff  to  conmience  remov- 
al of  the  timber  within  a  reasonable  time 
after  its  execution.  The  Umber  deed  and 
contract  in  question  is  substantially  in  the 
terms  of  the  deed  and  contract  construed  in 
nagler  v.  Atlantic  Coast  Lumber  Corpora- 
tion, 89  S.  C.  328,  71  S.  £.  849,  and  McOlary 
V.  Atlantic  Coast  Lumber  Corporation,  72 
S.  B.  145,  and  it  is  conceded  by  respondent 
that  these  cases  warrant  reversal  if  the 
court  adheres  to  the  construction  therein 
made.  The  court  is  not  disposed  to  disturb 
the  authority  of  those  cases.  Judge  Mem- 
minger*s  ruling  was  previous  to  the  filing  of 
the  decision  in  the  above-named  cases. 

The  judgment  of  the  circuit  court  is  re- 
versed. 

GARY,  A.  J.,  and  HYDRICK,  J.,  concur. 
WOODS,  J.,  did  not  sit  in  this  case. 

(90  8.  O.  8M) 

STATE  ex  rel.  LTON,  Atty.  Gen.,  v.  BRADY 

et  aL 

(Supreme  Court  of  South  Carolina.     Jan.  8, 

1912.) 

NuiSANCK  (I  84*)— Injunction— Obdib  to 
Show  Causb  —  Rbtubn  —  Abatemsnt  bt 
Pabtibs. 

The  petition  and  order  to  show  cause  in 

a  proceedmg  to  enjoin  a  nuisance  will  be  dis- 


missed, the  return  showing  a  complete  abate- 
ment and  discontinuance  by  respondents,  in 
good  faith,  of  the  nuisance,  within  the  jurisdic- 
tion of  the  court,  and  their  declaration  that 
they  do  not  contemplate  doing  within  its  jnris- 
dicUon  any  of  the  acts  complained  of. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Dec  Dig.  I  84.*] 

Proceeding  by  the  State,  on  the  relation  of 
J.  Fraser  Lyon,  Attorney  General,  against  P. 
A.  Brady  and  others  to  enjoin  a  nuisance. 
Petition  and  rule  to  show  cause  dismissed* 

See,  also,  73  S.  E.  179. 

Attorney  General  Lyon,  for  petitioner.  Nel- 
son, Nelson  St  Crettys,  for  respondent 

JONES,  0.  J.  Returns  to  the  rule  to  show 
cause  herein  issued  having  been  made  by  the 
respondents,  Charles  J.  Lynch,  J.  W.  Rice, 
A.  N.  Elrod,  F.  W.  Armbruster,  and  T.  A. 
Heise,  and  said  returns  being  sufficient,  in 
that  they  show  a  complete  abatement  and 
discontinuance  in  good  faith  of  the  alleged 
nuisance  within  the  jurisdiction  of  this  court, 
and  the  declaration  that  the  respondents  do 
not  contemplate  doing  any  of  the  acts  alleged 
in  the  petition  herein  as  a  nuisance  within 
the  jurisdiction  of  this  court 

It  is  ordered  that  the  petition  and  rule  to 
show  cause  herein  be  dismissed;  that  the 
respondents  herein  do  pay  the  costs  of  this 
proceeding;  and  that  the  same  be  taxed  and 
adjusted  by  the  clerk,  and  submitted  to  the 
court  for  approval. 

(90  &  o.  18S> 

MYDRS  V.  BURNSPDES. 

(Supreme  Court  of  South  Carolina.     Dec  19r 

1911.) 

ft 

On  petition  for  rehearing.     Petition  dis- 
missed. 
For  former  opinion,  see  71  S.  B.  977. 

PER  CURIAM.  After  due  consideration,, 
we  discover  no  ground  for  rehearing.  It  Is 
therefore  ordered  that  the  petition  herein  be 
dismissed,  and  the  stay  of  remittitur  be 
yoked* 


DU  BOSS  V.  KELL  et  aL 

(Supreme  Court  of  South  Carolina.     Dec  19r 

1911.) 

On  petition  for  stay  of  remittitur  and  re- 
hearing.   Petition  dismissed. 
For  former  opinion,  see  71  S.  B.  871. 

PER  CURIAM.  After  careful  considera- 
tion of  the  petition  herein,  the  court  is  satis- 
fled  that  no.  material  question  of  law  or  of 
fact  has  either  been  overlooked  or  disregard- 
ed. It  is  therefore  ordered  that  the  petition 
be  dismissed,  and  that  the  order  heretofore 
granted,  staying  the  remittitur,  be  revoked. 
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BUTLER  T.   SOUTHERN   BY.,  CAROLINA 

DIVISION. 

<SQpreme  Coart  of  South  Carolina.     Dec  29, 

1911.) 

1.  Raiuioadb  (I  243*)— MuzriciPAX.  Rxqula- 

TlOIfS— CONSTRUCTIOW. 

A  city  ordinance  requiring  eyenr  railroad 
company  to  maintain  at  every  crossmg  a  man 
with  a  white  flag  during  the  daytime  and  with 
a  red  Hcht  during  the  nighttime  to  display  the 
tag  or  Tight  when  a  train  may  be  approaching 
is  Intended  to  sabserye  all  nsefnl  purposes  to 
prevent  injuries  at  crossings,  and  a  failure  to 
comply  with  the  ordinance  renders  crossings 
more  dangerous  to  the  public. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  If  754,  757;   Dec  Dig;  |  243.*] 

X  Rahjioads  (1 806*)— OPBaATioN  ow  Tbainb 

— NSOUGBNCB  PBB  SB. 

The  failure  of  a  railroad  company  to  com- 
ply with  a  city  ordinance  regulating  the  speed 
of  trains  within  the  ci^  limits,  and  requiring 
erery  railroad  company  to  maintain  at  every 
crossing  a  man  with  a  flag  during  the  day- 
time and  with  a  red  light  at  night  to  display 
the  flag  or  light  when  a  train  is  approaching, 
is  negngence  per  se. 

[Eid.  Notc^For  other  cases,  see  Railroads, 
Gent  Dig.  U  978-980;    Dec  Dig.  |  30a*] 

8.  Railboadb  (I  350*)— AociDBNTS  AT  Cboss- 
INQS  —  Nboligbncb  —  Pbozdcatb  Oaubb  — 
QuBsnoN  fob  Jubt. 

Where,  in  an  action  against  a  railroad 
company  for  the  death  of  a  person  struck  by 
a  train  at  a  crossing,  there  was  evidence  of 
the  negligence  of  the  company  in  failing  to 
comply  with  a  city  ordinance  regulating  the 
operation  of  trains,  and  of  decedent's  negli- 
gence, the  question  whether  the  negligence  of 
the  company  or  the  negligence  of  decedent 
was  the  proximate  cause  was  for  the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
Cent  Dig.  If  1152-1192;   Dec  Dig.  |  350.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  Ernest  Gary,  Judge. 

Action  by  George  F.  Butler,  administrator 
of  Jeremiah  F.  BU'tler,  deceased,  against 
the  Southern  Railwajr,  Carolina  Division. 
From  a  Judgment  of  nonsuit,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  granted. 

Logan  &  Grace,  for  appellant  J.  W. 
Barnwell,  for  respondent 

GARY,  A.  J.  This  \A  an  action  for  dam- 
ages alleged  to  have  been  sustained  through 
the  negligence  and  recklessness  of  the  de- 
fendant in  causing  the  death  of  plaintiff's 
Intestate. 

The  allegations  of  the  complaint  material 
to  the  consideration  of  the  Questions  in- 
volved are  as  follows: 

"That  on  or  about  the  12th  day  of  De- 
cember, 1909,  plaintiiTs  intestate,  Jeremiah 
F.  Butler,  was  on  the  public  crossing  and 
traveled  place,  and  place  where  the  pub- 
lic and  people  generally  have  been  accus- 
tomed to  pass  and  repass  for  more  than  20 
years  last  past  at  the  intersection  of  Rus- 
sell street  and  Grove  street,  two  of  the  pub- 
lic streets  of  the  dty  of  Charleston,  and  was 
endeavoring  to  drive  off  from  the  track  of 


said  defendant  railway  corporation  which 
crosses  said  public  crossing  and  traveled 
place  and  place  where  the  public  and  people 
generally  have  been  accustomed  to  pass  and 
repass  for  more  than  20  years  last  past,  at 
the  intersection  of  said  Russell  and  Grove 
streets,  a  horse  which  was  the  property  of 
said  Jeremiah  F.  Butler;  and,  while  so  en- 
gaged, his  attention  being  occupied  in  his 
efforts  to  control  the  horse  and  prevent  him 
from  being  mn  down  and  killed  by  any 
train  of  said  defendant  corporation,  being 
in  open  and  plain  view  of  an  approaching 
locomotive  and  tender  from  the  north  for  a 
quarter  of  a  mile  or  more,  a  locomotive  with 
a  tender  attached  run,  managed,  and  oper- 
ated by  said  defendant  corporation,  its  serv- 
ant and  servants,  without  any  signal  or 
warning  whatsoever,  running  at  a  rapid  and 
reckless  rate  of  speed  through  the  public 
streets  of  the  dty  of  Charleston,  and  with- 
out having  a  man  with  a  white  flag  in  ad- 
vance of  said  engine  to  display  said  flag 
as  such  train  approadied  Grove  street  one 
of  the  public  streets  of  the  dty  of  Charles- 
ton, in  violation  of  section  No.  726  of  the 
dty  ordinances  of  the  dty  of  Charleston, 
came  upon  the  said  plaintiff,  who  was  not 
aware  of  its  approach,  on  account  of  his  be- 
ing so  engaged  in  endeavoring  to  get  the 
horse  off  of  said  trade,  and  so  terribly  in- 
jured him  that  he  immediately  died.*'  The 
defendant  denied  the  allegations  of  negli- 
gence and  recklessness,  admitted  that  it  did 
not  have  a  man  with  a  flag  in  advance  of 
the  engine  as  it  approached  the  place  where 
plaintifTs  intestate  was  killed,  and  interpos- 
ed the  defense  of  contributory  negligence. 

At  the  close  of  the  plaintiffs  testimony, 
the  defendant's  attorney  made  a  motion  for 
a  nonsuit  on  the  following  grounds:  "That 
even  conceding  that  Russell  street  was  a 
pu-blic  street  and  therefore  required  the 
ringing  of  the  bell  or  blowing  of  the  whistle, 
there  is  no  evidence  on  the  part  of  the  plain- 
tiff to  go  to  the  jury  on  account  of  the  fact 
that  his  death  was  caused  by  his  own  neg- 
ligence, by  his  want  of  slight  care,  and  un- 
der those  circumstances  he  was  guilty  of 
contributory  negligence,  even  supposing  that 
the  statutory  signals  were  not  given.  Snp- 
I)osing  that  to  be  true,  even  conceding  that 
then  he  himself  was  guilty  of  gross  negli- 
gence— that  is  to  say,  the  absence  of  slight 
care — and  therefore  the  proximate  cause  of 
his  death  was  not  the  failure  to  ring  the 
bell  or  blow  the  whistle^  and,  even  if  the 
train  was  or  was  not  going  at  a  high  rate 
of  speed,  the  proximate  cause  of  his  death 
was  his  own  negligence  In  entering  on  the 
track,  and  that  applies  to  all  the  causes  of 
action  stated  in  the  complaint"  The  mo- 
tion was  granted,  and  the  plaintiff  appealed 
upon  the  ground  that  the  testimony  was 
susceptible  of  more  than  one  inference,  and 
that  his  honor,  the  presiding  judge,  there* 
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fore  erred  In  ruling  tbat  the  negligence  of 
the  plaintiff  was  the  proximate  cause  of  the 
injury. 

For  the  purpose  of  this  appeal,  It  must  be 
regarded  as  conceded  that  the  place  where 
the  injury  occurred  was  a  public  street  or 
crossing,  which  required  the  defendant  to 
ring  its  bell  or  blow  its  whistle  in  the  man- 
ner provided  by  statute,  and  that  there  was 
a  failure  to  comply  with  this  statutory  re- 
quirement; also,  that  the  train  was  running 
at  a  high  rate  of  speed. 

[1]  Section  726  of  the  Revised  Ordinances 
of  the  city  of  Charleston  mentioned  in  the 
complaint  is  as  foHows:  ''It  shall  be  un- 
lawful for  any  railroad  train  to  run  at  a 
speed  exceeding  four  (4)  miles  an  hour  with- 
in the  limits  of  the  city  of  Charleston  south 
of  a  line  drawn  from  the  Cooper  river 
through  Shepard  street  to  the  Ashley  river, 
except  in  territory  not  intersected  by  streets, 
and  it  shall  be  the  duty  of  every  railroad 
company  whose  tracks  run  within  the  city 
limits  (street  railways  not  Included)  to  have 
at  the  crossings  of  every  lane,  street  or 
alley,  except  those  not  used  by  the  public, 
across  which  its  tracks  may  run,  a  man 
with  a  white  flag  during  the  daytime  and 
a  man  with  a  red  light  during  the  night- 
time in  advance  of  the  engine  or  train, 
whose  duty  shall  be  to  display  said  flag  or 
light  whenever  a  train  may  be  approaching 
such  streets,  lanes  or  alleys."  There  was 
testimony  tending  to  show  that  the  engine 
was  running  about  10  miles  an  hour.  There 
was  no  i)ositive  testimony  to  the  effect  that 
the  plaintiff's  intestate  knew  that  the  en- 
gine was  approaching.  There  was  testimo- 
ny tending  to  show  that  in  attempting  to 
drive  his  horse  from  the  track  plaintifiTs 
intestate  stumbled  and  fell.  It  cannot  be 
successfully  contended  that  the  ordinance 
requiring  that  a  man  should  display  a  flag 
in  advance  of  the  engine  was  merely  intend- 
ed to  give  notice  of  the  approaching  train. 
It  was  intended  to  subserve  all  useful  pur- 
poses rendered  necessary  for  the  prevention 
of  injuries  at  the  place  therein  mentioned. 
It  may  reasonably  be  supposed  that  one  of 
the  objects  was  to  clear  the  track  of  all 
obstacles;  and  the  failure  to  comply  with 
this  requirement  of  the  ordinance  rendered 
said  place  more  dangerous. 

[2]  A  failure  to  comply  with  the  require- 
ments of  the  ordinance  that  a  train  should 
not  exceed  four  miles  an  hour  or  the  require- 
ment that  a  man  should  display  a  flag  in 
advance  of  the  train  was  negligence  per 
se.  In  the  case  of  Dyson  v.  Railway,  83  S. 
C.  354,  65  S.  E.  344,  it  was  held  that  the  vio- 
lation of  an  ordinance  regulating  the  rate  of 
speed  of  trains  within  the  municipal  limits, 
resulting  in  injury  to  another,  is  negligence 
as  matter  of  law.  In  the  case  of  lindler  v. 
Railway,  84  S.  C.  536,  66  S.  E.  995,  the  court 
ruled  that  the  viola tion  of  a  municipal  or- 


dinance by  leaving  an  engine  standing  oa 
a  street  crossing  is  negligence  per  se.  It 
was  held  in  Craig  v.  RaUway,  89  S.  C.  161, 
71  S.  E.  983,  Chat  it  is  the  duty  of  a  railway 
company  to  keep  a  lookout  for  persons  and 
pedestrians  on  its  track  at  a  highway  cross- 
ing. 

[3]  It  will  thus  be  seen  that  there  was  tes- 
timony tending  to  show  negligence  on  the 
part  of  the  defendant;  and,  even  consider- 
ing that  there  was  negligence,  also,  on  the 
part  of  plaintiff's  intestate,  the  question 
whether  the  negligence  of  the  defendant  or 
that  of  the  plaintiff's  intestate  was  the  prox- 
imate cause  of  the  injury  should  have  been 
submitted  to  the  Jury. 

Judgment  reversed,  and  new  trial  granted. 

WOODS,  J.    I  concur  in  result 
HYDRIOK,  J.,  did  not  sit  In  this  case. 


(90  S.  C.  281) 

WHALET  v.  OSTENDORFP  et  aL 

(Supreme  Court  of  South  Carolina.     Dec.  28, 

1911.) 

Municipal  Cobpobations  (§  765*)— Regdijl- 
TioN  OF  Speed  of  Vehicles— -Neglioencb. 
A  violation  of  a  city  ordinance  regulating 
the  speed  of  automobiles  on  the  public  streets 
is  negligence  per  se,  but  whether  the  negligence 
is  actionable  depends  on  whether  it  was  the 
direct  and  proximate  cause  of  the  injury  com- 
plained of. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  «  1515-1517:  Dec 
Dig.  §  705;*  Highways,  Cent  Dig.  A  460- 
469.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;    R.  C.  Watts,  Judge. 

Action  by  George  Thomas  Whaley  against 
Eugene  F.  Ostendorff  and  another.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

Logan  &  Grace,  for  appellant  Mitchell  & 
Smith,  for  respondents. 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  through  the  negligence  and  reckless 
misconduct  of  the  defendants  in  running  aa 
automobile,  whereby  the  plaintiff  was  in- 
jured while  he  was  upon  the  crossing  of  two 
of  the  public  streets  in  the  city  of  Charles- 
ton. The  complaint  alleges  that  at  the  time 
the  plaintiff  was  struck  by  the  said  auto- 
mobile it  was  being  driven  at  a  greater  rate 
of  speed  than  10  miles  an  hour  in  violation 
of  an  ordinance  of  the  city  of  Charleston 
prohibiting  the  running  of  automobiles  at  a 
greater  rate  of  speed  than  10  miles  an  hoar» 
along  the  streets  of  Charleston,  and  four 
miles  an  hour  where  said  streets  cross  each 
other.  The  jury  rendered  a  verdict  in  favor 
of  the  defendants,  and  the  plaintiff  appealed. 

The  exceptions  assign  error  on  the  part  of 
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Ills  honor,  the  presiding  Judge,  in  charging 
the  Jury  that,  '*to  violate  a  city  ordinance 
regolatlng  the  running  of  an  automobile  is  in 
itself  prima  facie  evidence  of  negligence.  It 
is  not  conclusive.  It  is  only  prima  facie.** 
The  charge  was  not  in  accord  with  the  doc> 
trine  announced  in  Dyson^v,  Railway,  88  S.  C. 
354,  66  S.  E.  344,  Lindler  v.  Railway,  84  S.  G. 
636,  66  S.  E.  995,  and  Butler  v.  Railway,  73 
8.  E.  185,  in  which  the  opinion  has  Just  been 
filed.  When  evidence  of  negligence  is  only 
prima  facie,  it  is  subject  to  rebuttal,  but, 
when  there  is  negligence  per  se,  it  is  conclu- 
sive of  that  question.  The  fact  that  there 
is  negligence  per  se  does  not,  however,  tend 
to  show  that  such  negligence  is  actionable. 
The  question  whether  negligence  is  action- 
able depends  upon  the  further  question 
whether  such  negligence  was  the  direct  and 
proximate  cause  of  the  injury.  The  excep- 
tions raising  this  question  are  sustained. 

Under  this  view  of  the  case,  it  will  not  be 
necessary  to  consider  the  other  exceptions. 

Judgment  reversed,  and  new  trial  granted. 

HYDRICKt  J^  did  not  sit  in  this  case. 

(^  S.  C.  267) 

HAND  T.  CATAWBA  POWER  CO. 

(Supreme  Court  of  South  Carolina.     Dec.  28, 

1911.) 

1.  Evidence  (§  501*)— Nonexpert  Opinions 
—Admissibility. 

When  the  matter  to  which  evidence  relates 
cannot  be  reproduced  or  clearly  described  to 
the  jury,  a  witness,  though  not  an  expert,  may 
give  his  opinion,  after  stating  the  facts  and 
circumstances  upon  which  it  is  based. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2292-2305;   Dec  Dig.  §  501.*] 

2.  BviDSNCB  (S  474*)  —  NoNBXPSBT  Testi- 
mony—Effect OF  Dam. 

In  an  action  for  obstructing  a  stream  to 
the  injury  of  plaintiff's  dam,  his  nonexpert  wit- 
nesses were  properly  permitted  to  state  their 
opinions  that  defendant's  dam  caused  plain- 
tifiTs  injury,  where  the  witnesses  had  for  many 
years  known  and  observed  plaintiff's  water 
power,  were  familiar  with  the  creek  and  the 
surrounding  country,  and  had  observed  the  re- 
sults of  freshets  in  the  streams  involved. 

[Ed.  Note.— For  .other  cases,  see  Evidence, 
Cent  Dig.  ff  2196-2219;   Dec  Dig.  |  474.*] 

3.  £>viDENCB  (§  131*>— Admissibility— Rele- 
vancy. 

In  an  action  for  maintaining  a  dam  in  a 
river  in  such  manner  as  to  obstruct  the  use 
of  plaintiff's  dam  in  a  tributary  creek  above 
defendant's  dam,  defendant  could  not  show 
similar  conditions  as  to  deposit  of  sand,  etc,  in 
another  creek,  emptying  mto  the  river  below 
defendant's  dcun. 

[Ed.  Note.— For  .other  cases,  see  Evidence, 
Dec  Dig.  S  131.*] 

4.  Watebs  and  Water  Courses  (f  53*)— 
Water  Power— Rights  of  Upper  Proprie- 
tors. 

While  an  upper  riparian  owner's  rights  are 
infringed  by  mamtenance  of  a  dam  below  in 
such  manner  as  not  to  give  him  all  the  fall  be- 
tween his  upper  and  his  lower  line  as  the  water 
is  accustomed  to  flow,  the  rights  may  be  in- 
fringed without  decreasing  the  fall,  as  where. 


by  throwing  backwater  to  the  upper  owner's 
line,  sand  collects  in  the  stream  aoove,  so  as 
to  raise  the  bed  uniformly  from  the  upper 
owner's  lower  line  to  his  upper  line. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  45;    Dec  Dig.  § 

5.  Appeal  and  Error  (f  1066*)— Harmless 
Error— iNSTRucno  NB. 

In  an  action  for  obstructing  a  stream  by 
maintenance  of  a  dam,  error  in  instructing  that 
if  plaintiff  was  injured  by  water  backed  upon 
his  water  power  and  consequent  deposit  of 
sand  in  the  stream,  caused  by  defendant's  dam, 
defendant  was  liable,  there  being  no  evidence 
that  backwater  reacned  plaintiff's  lower  line, 
was  harmless,  where  it  appeared  that  plaintiff's 
damage  was  caused  by  the  dam,  and  there  was 
no  claim  that  backwater  reached  plaintiff's 
dam;  plaintiff  relying  on  a  claim  that  defend- 
ant caused  sand  to  be  deposited  in  the  bed  of 
the  creek. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4220;    Dec  Dig.  f  1066.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;  Ernest  Moore,  Special 
Judge. 

Action  by  A  S.  Hand  against  the  Cataw- 
ba Power  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Osborne,  Lucas  A  Cocke,  Witherspoon  & 
Spencers  and  J.  B.  McDonald,  for  appellant 
Thos.  F.  McDow  and  J.  H.  Manon,  for  re- 
spondent 

HYDRICK,  J.  Plaintiff  owns  a  mill  and 
water  power  on  Allison's  creek,  a  tributary 
of  Catawba  river,  which  he  purchased  in 
September,  1906.  In  February,  1904,  de- 
fendant completed  a  dam  across  the  river 
about  3  miles  below  the  north  of  the  creek. 
Plaintiff's  mill  is  about  4  miles  up  the  creek 
from  the  river.  Defendant's  dam  backs  wa- 
ter up  the  river  and  up  the  cre^  to  about 
2%  miles  below  plaintiff's  mill.  Before  de- 
fendant's dam  was  built,  plaintiff's  water 
power  was  good,  and  little  or  no  trouble  was 
experienced  by  the  owner  on  account  of  the 
deposition  of  sand  in  the  cre^  Occasionally 
a  freshet  would  deposit  sand  in  the  cre^ 
below  the  mill,  but  not  enough  to  interfere 
seriously  with  its  operation,  and  usually  the 
next  freshet  would  take  it  away.  There  waS 
testimony  that  after  the  closing  of  defend* 
ant's  dam,  and  before  plaintiff  acquired  title 
to  the  property,  the  water  power  had  been 
affected  at  times,  though  not  seriously,  by 
the  deposition  of  sand  in  the  creek,  which 
was  supposed  to  have  been  caused  by  the 
defendant's  dam.  After  plaintiff  bought  the 
property,  the  deposition  of  sand  in  the  creek 
increased  to  such  an  extent  that,  in  Decem- 
ber, 1907,  he  was  compelled  to  abandon  his 
mill  and  water  power,  same  having  been, 
for  all  practical  purposes,  totally  destroyed. 
This  action  was  brought  to  recover  damages 
for  its  destruction;  plaintiff  alleging  that 
defendant's  dam  obstructed  the  natural  flow 
of  sand  and  water  in  the  creek,  caused  the 
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sand  to  be  deposited  therein,  and  the  bed 
of  the  creek  to  be  raised  thereby,  till  his  wa- 
ter power  was  destroyed.  Defendant  denied 
that  its  dam  was  the  cause  of  the  injury 
complained  of.  According  to  the  testimony 
of  the  defendants  engineers,  the  fall  in  the 
creek  from  plaintiff's  mill  to  the  backwater 
from  defendant's  dam  is  about  2S^^  feet,  and 
they  say  that  It  is  a  physical  impossibility 
for  defendant's  dam  to  have  caused  plain- 
tiff's injury.  Notwithstanding,  there  was  tes- 
timony which  reasonably  warranted  a  con- 
trary opinion,  and  the  jury  took  the  contrary 
view,  and  found  a  yerdict  for  the  plaintiff, 
upon  which  judgment  was  duly  entered. 

[1, 2]  The  court  allowed  plaintilTs  witness- 
es, who  were  not  experts,  but  who  had  for 
many  years  known  and  observed  plaintiff's 
water  power,  and  were  familiar  with  the 
creek  and  the  surrounding  country,  and  had 
observed  the  results  of  freshets  in  the  creek 
and  river,  to  express  their  opinions  that  de- 
fendant's dam  caused  plaintlfiTs  injury.  De- 
fendant contends  that  this  ruling  was  erro- 
neous. The  rule  Is  well  settled  that,  when 
the  matter  or  thing  to  which  the  evidence  re- 
lates cannot  be  reproduced  or  clearly  de- 
scribed to  the  jury,  the  witness,  though  not 
an  expert,  may  give  his  opinion,  after  stat- 
ing the  facts  and  circumstances  upon  which 
it  is  based.  Seibels  v.  Blackwell,  1  McMul. 
66;  Jones  v.  Fuller,  10  S.  G.  70,  45  Am. 
Rep.  761;  Chemical  Go.  v.  Kirven,  57  S.  C; 
448,  35  S.  E.  745.  The  principal  difficulty 
lies  In  the  proper  application  of  the  rule; 
that  is,  in  deciding  when  the  matter  or  thin^ 
to  which  the  testimony  refers  can,  and  when 
it  cannot,  be  adequately  portrayed  to  the  ju- 
ry. Necessarily  some  discretion  must  be  al- 
lowed the  trial  judge  in  determining  the 
question,  and  his  ruling  thereupon  should  not 
be  disturbed,  unless  it  is  clearly  erroneous 
and  prejudidaL  In  this  case,  the  ruling 
was  correct;  for  it  would  have  been  impos- 
sible for  the  witnesses  to  reproduce  before 
the  jury  In  detail  the  almost  innumerable 
facts  and  circumstances  which  had  occurred 
within  their  experience  and  observation,  run- 
ning through  many  years,  and  upon  which 
their  opinions  were  based.  The  case  there- 
fore falls  within  the  rule  above  stated. 

[3]  The  next  assignment  of  error  is  In  ex- 
cluding evidence  of  similar  conditions  in 
another  creek,  which  empties  into  the  river 
below  defendant's  dam.  This  ruling  is  sus- 
tained by  the  case  of  Lynn  v.  Thomson,  17 
8.  0.  134. 

[4]  The  jury  were  charged  that  "a  riparian 
owner's  water-power  rights,  as  against  an 
owner  above,  mediate  or  immediate,  is  to  so 
construct  his  dam  as  to  give  the  latter  all 
the  fall  between  his  upper  and  his  lower 
line  as  the  water  is  accustomed  to  flow." 
Defendant  contends  that,  inasmuch  as  it  ap- 


peared by  undisputed  evidence  that  the  fall 
between  plaintiff's  upper  and  lower  lines 
had  not  been  decreased,  the  verdict  was  con- 
trary to  the  charge,  and  should  therefore 
have  been  set  aside.  Defendant's  primary 
error  Is  in  assuming  that  the  evidence  that 
plaintiff's  fall  had  not  been  decreased  was 
undisputed.  On  the  contrary,  there  was  evi- 
dence from  which  it  could  have  been  rea- 
sonably  concluded  that  his  fall  had  be^i  de- 
creased. Several  witnesses  testified  that  the 
water  did  not  run  as  swiftly  through  his 
premises  as  it  had  formerly,  and  it  was 
evident  that  it  did  not  carry  off  the  sand, 
as  it  had  formerly  done.  Moreover,  while 
the  proposition  charged  is  sound  as  far  as  it 
goes,  it  falls  short  of  being  a  complete  state- 
ment of  the  law;  for  it  is  conceivable  that 
a  lower  riparian  owner  may  cause  damage  to 
his  neighbor  above  without  decreasing  his 
fall.  For  instance,  suppose  he  builds  his 
dam  just  high  enough  to  throw  his  badLwa- 
ter  to  his  neighbor's  line.  According  to  well* 
known  natural  laws,  this  backwater  might 
cause  the  sand  to  be  deposited  in  the  stream 
above,  so  as  to  raise  the  bed  of  it  uniformly 
from  his  neighbor's  lower  line  to  his  upper 
line.  In  that  event,  there  would  be  no  de- 
crease in  his  neighbor's  fall,  yet  damage 
might  be  done  by  the  raising  of  the  bed  of 
the  stream. 

[S]  There  was  no  evidence  that  the  back- 
water from  defendant's  dam  ever  came  near- 
er to  plaintiff's  lower  line  than  two  miles. 
Nevertheless,  the  court  charged  the  jury 
that,  if  plaintiff  was  injured  by  water  back- 
ed to  and  upon  his  water  power,  and  the  con- 
sequent deposition  of  sand  in  the  creek,  caus- 
ed by  defendant's  dam,  defendant  would  be 
liable.  Error  is  assigned  in  this  instruction, 
in  that  the  court  assumed  and  allowed  the 
jury  to  assume,  contrary  to  the  fact,  that 
water  was  backed  upon  plaintiCf s  property. 
The  court  did  not  assume  the  existence  of 
the  fact  involved  in  the  instruction,  but  stat- 
ed the  proposition  hypothetically ;  and,  while 
there  was  no  evidence  upon  which  any  such 
finding  could  have  been  predicated,  still  it 
clearly  appears  from  the  record  that  the 
Instruction  was  a  mere  Inadvertence,  from 
which  defendant  could  not  have  suffered  prej- 
udice. There  was  no  contention  that  back- 
water from  defendant's  dam  ever  reached 
plaintiff's  lower  line,  but  plaintiff's  conten- 
tion was  that  it  did  cause  the  sand  to  be 
deposited  in  the  creek,  and  the  bed  thereof 
to  be  raised,  so  that  his  water  power  was 
destroyed;  and  if  the  backwater  from  de- 
fendant's dam  was  the  proximate  cause  of 
that  effect  It  Is  immaterial  that  it  did  not 
extend  up  to  plaintiff's  lower  line. 

These  considerationa  dispose  of  all  exer- 
tions. 

Judgment  affirmed* 
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(90  a  C.  279) 

BUIST  V.  STJLLIVAN  et  al 

(Supreme  Court  of  South  Carolina.    Dee.  29, 

1011.) 

HOBTOAOXS      (I     86*)--BXBCtJTION— CAPACITT 

OF  Pabtibs— Insanity. 

Evidence  held  insufficient  to  show  that  a 
mortipagor  was  insane  when  he  executed  the 
mortgages  in  question. 

[£Sd.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  I  80.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  QreenyOle  County;  Geo.  W.  Gage,  Judge. 

Action  by  G.  A  Buist  against  Newton 
SoUlTan  and  others  to  foreclose  certain 
mortgages.  Petition  by  B.  Inman,  guardian 
ad  litem  of  the  said  SuUlyan,  to  restrain  the 
purchasers  from  Interfering  with  Sullivan's 
possession  of  the  land.  B^om  a  judgment 
denying  such  relief,  petitioner  appeals.  Af* 
firmed. 

H.  H.  Harris  and  H.  C.  Miller,  for  appel* 
lant.  Townes  &  Martin,  for  respondent,  H. 
E.  Townes. 

WOODS,  J.  The  plaintiff,  G.  A.  Buist,  ob- 
tained by  deftinlt  a  Judgment  of  foreclosure 
on  certain  mortgages  executed  by  Newton 
Sulliyan.  The  mortgaged  land  was  sold  un- 
der the  judgment  In  November,  1910,  and 
purchased  by  H.  K.  Townes,  who  afterwards 
conveyed  to  R.  D.  Dawkins.  In  February, 
1910,  the  defendant  Newton  Sullivan,  by 
E.  Inman  as  guardian  ad  litem,  filed  his  pe- 
tition In  the  foreclosure  case,  alleging  that 
in  the  year  1900  Newton  Sullivan  was  ad- 
judged insane  by  the  probate  court  of  Green- 
ville county,  and  committed  to  the  lunatic 
asylum,  and  has  ever  since  continued  insane, 
though  he  was  released  from  the  asylum  on 
probation  after  two  years*  confinement;  that 
he  was  mentally  Incapable  of  executing  the 
mortgages  referred  to  In  the  complaint  for 
foreclosure;  that  the  summons  and  com- 
plaint were  served  on  him,  but  no  guardian 
ad  litem  was  appointed  to  represent  him  In 
the  snlt  for  foreclosure.  Under  these  al- 
legations, an  Injunction  was  asked  restrain- 
ing Townes  and  Dawkins  from  Interfering 
with  Newton  Sullivan's  possession  of  the 
land.  Judge  Gage  made  a  temporary  re- 
straining order  in  which  he  required  Townes 
and  Dawkins  to  show  why  the  injunction 
should  not  be  granted.  After  hearing  the 
return.  Judge  Gage  refused  to  grant  the  in- 
junction, revoked  the  restraining  order,  and 
ordered  the  sheriff  to  put  Townes  In  posses- 
sion as  the  purchaser  at  the  foreclosure  sale. 

There  can  be  no  doubt  of  the  correctness 
of  the  order.  The  only  evidence  of  Insanity 
was  the  commitment  of  the  petitioner  to  the 
asylum,  and  the  statement  of  his  wife's  opin- 
ion unsupported  by  a  single  fact,  expressed 
in  her  petition  for  the  appointment  of  a 
committee  for  him.  On  the  other  side,  there 
were  before  Judge  Gage  the  fact  that  Sulli- 


van had  been  released  from  the  asylum,  and 
the  affidavit  of  a  number  of  apparently  dis- 
interested persons  that  he  conducted  his 
business  as  a  sane  man,  and  had  numerous 
transactions'  covering  the  period  in  which  the 
mortgages  were  executed  by  Sullivan  and  the 
summons  and  complaint  served  upon  him. 
The  overwhelming  weight  of  the  evidence  be- 
ing to  the  effect  that  there  was  no  disability 
of  Insanity  affecting  either  the  execution  of 
the  mortgages  or  the  service  of  the  summons 
and  complaint,  the  injunction  was  properly 
refused. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(90  S.  C.  278> 

MORGAN  et  aL  v.  MOOBHEAD. 

(Supreme  Court  of  South  Carolina.     Dec  29, 

19U.) 

1,  Appeal  ano  Ebbob  (|  1001*)— Rkvibiw— 
Finding  op  Pact. 

Where  there  is  some  testimony  estab- 
Ushing  the  court's  condusione  of  fact  in  an 
action  at  law,  they  wiU  be  accepted  as  final 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3928-^984;  Dec.  Dig.  | 
1001.*] 

2.  Pbinoipal  and  Aobnt  (|  189*)— Action. 

Under  a  complaint  for  goods  sold  and 
delivered,  it  was  competent  to  show  that  de- 
fendant bought  the  goods  through  his  agent 
whose  acts  he  ratified,  and  lor  whose  pur- 
chases he  promised  to  pay. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Dec.  Dig.  S  189.^] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  Geo.  W.  Gage,  Judge. 

Action  by  J.  H.  Morgan  and  another 
against  W.  L.  Moorhead.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Wm.  G.  Sirrine,  for  appellant  B.  A  Mor- 
gan, for  respondents. 

JONES,  C.  J.  This  was  an  action  for 
building  material  sold  and  delivered  by 
plaintiffs  to  defendant  An  order  was  made 
by  consent  referring  Issues  of  law  and  fact 
to  the  master,  who  found  In  favor  of  plain- 
tiffs. Elzceptions  were  taken  to  the  master's 
report  Judge  Gage  confirmed  the  findings 
of  the  master,  and  gave  judgment  for  the 
plaintiffs  in  the  sum  of  $223.90. 

[1]  There  being  some  testimony  tending  to 
establish  the  conclusions  of  fact  by  the  cir- 
cuit court,  under  the  well-settled  rule  in  ac- 
tions at  law,  we  accept  such  conclusions  as 
final.  From  these  findings  it  appears  that 
defendant  ratified  the  acts  of  J.  A.  Capell  as 
agent  in  purchasing  the  materials  from  plain- 
tiffs, and  Slaving  them  charged  In  defendant's 
name,  and  that  defendant  promised  to  pay 
for  same. 

[2]  The  only  question  of  law  presented  to 
the  circuit  court  was  whether  the  master 
erred  In  allowing  testimony  to  show  a  sub- 
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sequent  promise  by  defendant  to  pay  the 
debts  of  Gapell»  as  there  was  no  allegation  in 
tbe  complaint  that  plaintiffs  relied  on  such 
agreement  Under  a  complaint  for  goods 
sold  and  delivered  by  plaintiffs  to  defendant, 
it  was  competent  to  show  tliat  defendant 
bought  the  goods  through  his  agent  whose 
acts  he  ratified,  and  for  whose  purchases  he 
promised  |x>  pay.  The  appellant's  contention 
that  the  debt  sued  on  was  the  debt  of  Capell 
as  an  independent  contractor  is  opposed  to 
the  facts  as  found  by  the  master  and  circuit 
court 
The  Judgment  of  the  circuit  is  affirmed. 


(90  S.  C.  302) 

LOCKWOOD  y.  McLEAN. 

(Supreme  Court  of  South  Carolina.    Jan.  8, 

1912.) 

1.  Judgment    (8    106*)— Default— Answeb— 

VBRIFICATrON— OmISSIO  N . 

Code  Civ.  Proc  §  178,  with  reference  to 
a  verification  of  pleadings,  provides  that  the 
verification  may  be  omitted  when  any  admission 
of  the  truth  of  the  allegation  might  subject  the 
party  to  prosecution  for  felony,  and  that  the 
verification  of  any  pleading  in  any  court  of  rec- 
ord may  be  omitted  in  all  cases  where  a  party 
caUed  on  to  verify  would  be  privileged  from 
testifying  as  a  witness  to  the  truth  of  any  mat- 
ter denied  by  such  pleading.  Held  that,  where, 
in  an  action  for  alleged  misappropriation  of  the 
proceeds  of  certain  stock,  defendant  filed  an  un- 
verified answer  within  the  time  required  and 
an  affidavit  of  his  counsel,  stating  that  the 
verification  was  omitted  because  an  admission 
of  the  allegations  in  the  complaint  would  sub- 
ject defendant  to  a  prosecution  for  a  felony, 
and  also  because  defendant  would  be  privileged 
from  testifying  as  to  the  truth  of  certain  mat- 
ters embraced  in  the  complaint,  the  answer 
was  sufficient  to  save  a  default 

[Ed.  Note. — For  other  cases,  see  Judgment 
Dec  Dig,  f  106.*] 

2.  Judgment    <§    106*)— Default— Answer- 
Verification— Waiver. 

Where  defendant  served  an  unverified  an- 
swer in  time,  but  the  same  was  returned  as  not 
verified,  and  the  court,  on  application  of  de- 
fendant, extended  the  time  to  answer,  and 
thereafter  the  court  struck  out  an  answer  ten- 
dered within  the  extended  period,  and  held  de- 
fendant in  default,  so  far  as  the  time  was  ex- 
tended under  a  previous  order,  after  referring 
to  the  first  answer,  served  and  returned  be- 
cause unverified,  but  provided  that  the  order 
of  default  was  without  prejudice  to  any  right 
the  defendant  might  have  to  rely  on  that  paper 
as  a  sufficient  answer,  defendant  had'  not  waiv- 
ed his  right  to  stand  upon  such  unverified  orig- 
inal answer. 

[Ed.  Note. — For  other  ci&ses,  see  Judgment, 
Dec.  Dig.  I  106.*] 

8.  Pleading   (§  801*)  —  Answer —•  Verifica- 
tion. 

An  answer,  verified  by  a  statement  that  its 
contents  are  true  on  the  affiant's  own  knowl- 
edge, except  as  to  those  matters  therein  stated 
to  be  on  information  and  belief,  and  as  to  those 
that  he  believes  them  to  be  true,  is  sufficient, 
though  the  answer  contains  no  allegations  on 
information  and  belief. 

[Ed.   Note.— For   other  cases,   see   Pleading. 
Cent.  Dig.  §  895;   Dec.  Dig.  S  301.*] 


Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;    Ernest  Gary,  Judge. 

"To  be  officially  reported." 

Action  by  Joshua  Lockwood  against  A.  H. 
McLean.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Geo.  F.  Von  Kolnitz  and  Wm.  Henry  Park- 
er, for  appellant  Natlian  B.  Barnwell,  for 
respondent 

JONES,  C.  J.  On  September  13,  1910, 
plaintiff  commenced  this  action  against  de- 
fendant on  a  verified  complaint  alleging  two 
causes  of  action:  First  that  on  June  21, 
1910,  plaintiff,  being  the  owner  of  15  shares 
of  the  stock  of  the  United  Wireless  Tele- 
graph Company,  intrusted  and  delivered  the 
same  to  the  defendant  as  broker,  for  sale 
at  a  price  to  net  plaintiff  $37.50  per  share, 
and  that  defendant  sold  and  disposed  of  said 
stock,  and  fraudulently  misapplied  and  ap- 
propriated to  his  own  use  the  proceeds  of 
sale,  amounting  to  $562.50,  and  refuses  on 
demand  to  account  for  and  pay  over  said 
proceeds.  The  second  cause  of  action  al- 
leges that  plaintiff  deposited  said  stock 
with  defendant  under  an  agreement  that 
plaintiff,  as  broker,  would  either  sell  said 
stock  at  a  price  to  net  plaintiff  $37.50  per 
share,  and  immediately  pay  over  the  pro- 
ceeds, or  would  return  the  stock  on  demand; 
that  defendant  failed  to  sell  and  account  for 
the  stock,  and,  although  admitting  that  the 
stock  was  under  his  control,  failed  to  re- 
turn the  same  on  demand,  and  wrongfully  de- 
tained and  has  converted  the  same  to  his 
own  use,  to  plaintiff's  damage,  $562.50.  At 
the  time  of  the  service  of  the  summons  and 
complaint,  bail  and  arrest  proceedings  were 
instituted,  and  thereunder  defendant  was 
arrested  and  released  on  ball  bond  in  the 
sum  of  $650,  with  Thos.  L.  Molly,  James  G. 
Guardineer,  and  Wm.  Minnie  as  sureties. 

On  October  3, 1910,  the  last  day  for  answer- 
ing, defendant's  attorney,  Wm.  Henry  Parker, 
Esq.,  delivered  to  plaintiff's  attorney,  N.  B. 
Barnwell,  Esq.,  an  answer,  which  was  im- 
mediately returned,  because  the  same  was 
not  verified.  There  was  no  statement  In  or 
accompanying  this  answer,  explaining  the 
absence  of  verification.  On  same  day,  on 
the  application  of  the  sureties  on  the  bail 
bond,  Judge  Watts  issued  a  rule  to  show 
cause  why  the  time  for  answering  should 
not  be  extended.  In  the  affidavit  of  Wm. 
Henry  Parker,  E)3q.,  dated  October  4,  1910, 
used  on  the  hearing  of  return  to  the  rule, 
he  stated  that  the  verification  to  the  an- 
swer delivered  to  the  plaintiff's  attorney  was 
omitted,  because  an  admission  of  the  truth 
of  the  allegations  embraced  in  the  complaint 
would  subject  defendant  to  a  prosecution 
for  felony,  and  for  the  further  reason  that 
the  absence  of  the  defendant  made  it  Im- 
possible to  secure  bis  verification,  and  that 
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defendaot  would  be  privileged  from  testify- 
ing as  to  the  truth  of  certain  matters  em- 
braced in  the  complaint  Mr.  Parker  in  his 
affidavit  claimed  the  right  to  await  the  ac- 
tion of  the  court  on  the  application  for  ex- 
tension of  time  to  answer  before  electing  to 
stand  on  the  answer  served  on  Oct6ber  3d,  or 
to  treat  such  answer  as  a  nullity;  and  there- 
fore he  did  not  join  formally  in  the  request 
for  extension,  but  he  Joined  in  the  state- 
ment of  petitioners  that  the  cause  of  Justice 
would  be  subserved  by  granting  the  extension. 
Judge  Watts,  by  order  dated  October  5, 1910, 
granted  defendant  an  extension  of  25  days 
from  the  date  of  the  order  "within  which  to 
answer,  demur,  or  take  such  action  as  he 
may  be  advised  is  proper  In  reference  to 
the  summons  and  complaint  filed,  or  could 
have  been  taken  previous  to  the  granting  of 
this  order." 

On  October  29th,  before  the  expiration  of 
the  extended  time,  defendant's  attorney  serv- 
ed on  plalntifTs  attorney  an  answer  in  terms 
precisely  like  the  answer  of  October  3d,  ex- 
cept that  in  the  answer  of  October  3d  the 
allegation  of  paragraph  1  of  the  complaint 
as  to  each  cause  of  action  was  admitted  "on 
information  and  belief";  whereas,  in  the 
answer  of  October  29th,  this  allegation  was 
admitted  without  qualification. 

The  effect  of  both  answers  was  to  deny 
the  allegations  charging  fraudulent  misap- 
plication and  appropriation  of  the  proceeds 
of  the  stock,  or  wrongful  detention  and  con- 
version of  same,  with  a  further  defense  that 
defendant  has  tendered  to  the  plaintiff  and 
transferred  in  his  name  15  shares  of  the 
stock  of  the  United  Wireless  Company,*' 
made  In  accordance  with  the  agreement  be- 
tween plaintiff  and  defendant,*'  which  tender 
defendant  is  now  ready  to  renew  and  per- 
form. 

This  answer  contained  a  verification  by 
plaintiff,  omittingi  formal  parts,  in  these 
words:  "That  the  foregoing  answer  is  true 
of  his  own  knowledge,  except  as  to  those 
things  therein  stated  to  be  on  information 
and  belief,  and  as  to  those  that  he  believes 
them  to  be  true.  There  was  nothing  in  the 
answer  stated  to  be  on  information  and  be- 
lief. 

Plaintiff's  attorney  returned  this  answer, 
on  the  ground  tliat  it  was  not  properly  veri- 
fied; and  it  appears  that  defendant's  attor- 
ney also  regarded  the  verification  defective, 
as  he  obtained  from  Judge  Watts  an  order, 
dated  October  31,  1910,  reciting  that  the 
verification  was  defective  through  clerical  er- 
ror or  omission,  and  that  application  was 
made  for  an  extension  of  10  days  for  procur- 
ing the  verification  in  a  different  form,  and 
providing  "that  time  for  answering  be  fur- 
ther extended  10  days  from  date." 

Then,  on  November  10,  1910,  within  the 
time  as  last  extended,  defendant's  attorney 
served  an  answer  in  the  precise  terms  of  the 
answer  Of  October  29th,  without  any  verifica- 


tion by  defendant,  but  containing  the  affida- 
vit of  Wm.  Henry  Parker,  as  attorney  for 
defendant,  stating  that  the  verification  was 
omitted  under  section  178  of  the  Code,  be- 
cause .an  admission  of  the  allegations  of  the 
complaint  might  subject  defendant  to  prose- 
cution for  felony,  and  because  defendant 
would  be  privileged  from  testifying  as  a 
witness  to  the  truth  of  the  matter  denied  in 
the  answer.  This  was  done  after  an  effort 
to  secure  a  verification  by  the  defendant, 
who  was  out  of  the  state  and  could  not  be 
reached  in  time.  Plaintiff's  attorney  imme- 
diately returned  tills  answer  as  not  served 
within  time,  as  not  in  compliance  with  the 
order  of  October  81st,  and  as  not  being  veri- 
fied as  required. 

Thereafter  plaintiff*s  attorney  made  a  mo- 
tion to  strike  out  the  paper  served  as  an 
answer  on  November  10,  1910,  and  to  de- 
clare defendant  in  default  Judge  Watts,  by 
his  order  of  November  17,  1910,  struck  out 
the  answer,  and  held  defendant  in  default, 
in  so  far  as  time  was  extended  under  the 
order  of  October  31st,  but,  after  referring 
to  the  answer  served  on  October  3d  and  re- 
turned to  defendant's  attorney  as  unverified. 
Judge  Watts*  last-named  order  provided  as 
follows:  "This  order  is  made  without  prej- 
udice to  any  right  that  the  defendant  may 
now  have  to  rely  on  this  paper  as  a  suffi- 
cient answer  under  section  178  of  the  Code 
of  Civil  Procedure."  Thereafter  defendant's 
attorney  moved,  before  Judge  Ernest  Gary 
presiding,  to  permit  the  answer  of  October 
3d  to  be  considered  as  a  valid  answer.  Judge 
Gary,  by  his  order  of  April  25,  1911,  held  as 
follows:  "The  defendant  had  an  opportunity 
to  hold  to  the  position  that  an  unverified  an- 
swer was  legal  in  this  case,  but.  Instead  of  so 
doing,  his  counsel  accepted  the  benefit  of 
Judge  Watts'  order  for  extending  time  for 
answering,  and  attempted  to  serve  a  verified 
answer.  Moreover,  opportunity  was  again 
afforded  defendant  to  test  the  legality  of  his 
position  when  Judge  Watts  held  him  in  de- 
fault as  to  the  answer  served  on  November 
10,  1910.  He  might  have  appealed  from  this 
decision.  No  attempt,  however,  has  been 
made  to  stand  on  this  position  until  now.  It 
seems  to  me  that  the  position  of  the  defend- 
ant is  simply  this:  By  attempting  to  serve 
subsequent  answers  under  the  orders  of 
Judge  Watts,  he  abandoned  his  original  an- 
swer. The  subsequent  answers  have  been 
held  to  be  irregular,  so  the  defendant  is  now 
in  default    And  it  is  so  ordered." 

After  this  Judgment  by  default  was  ren- 
dered and  entered  against  defendant  for  the 
sum  claimed,  and  defendant  has  appealed 
from  the  Judgment  and  from  the  said  order 
of  Judge  Gary. 

[1]  Upon  the  foregoing  facts  and  the  ex- 
ceptions of  appellant,  we  think  it  was  error 
to  hold  the  defendant  in  default.  Section 
178  of  the  Code,  in  reference  to  the  verifica- 
tion of  pleadings,  provides:    "*     *    *    Tlie 
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verification  may  be  omitted  when  an  admis- 
sion of  the  tmtli  of  tbe  allegation  might 
subject  the  party  to  prosecution  for  felony. 
•  •  •  That  the  verification  of  any  plead- 
ing in  any  court  of  record  in  this  state  may 
be  omitted  in  all  cases  where  a  party  called 
upon  to  verify  would  be  privileged  from  tes- 
tifying as  a  witness  to  the  truth  of  any 
matter  denied  by  such  pleading."  Under  this 
section,  defendant  had  the  right  to  omit  ver- 
ification of  his  answer;  hence  the  answer 
served  on  October  8d  was  In  time,  and  the 
absence  of  verification  was  accounted  for 
by  the  affidavit  of  his  attorney.  While  the 
Code  does  not  specifically  require  that  the 
paper  containing  the  answer  should  state 
why  it  was  not  verified,  it  is  doubtless  good 
practice  so  to  do;  but  the  failure  to  make 
such  explanation  at  the  time  of  the  service 
of  the  answer  ought  not  to  annul  the  an- 
swer, especially  if  such  explanation  is  made 
the  next  day,  as  in  this  case. 

[U  Defendant  should  not  be  held  to  have 
waived  his  right  to  stand  upon  his  answer  of 
October  8d,  because  the  order  of  Judge 
Wlatts,  on  November  17th,  was  without  prej- 
udice to  any  right  of  defendant  to  rely  on 
that  answer.  Viewing  the  matter  broadly,  the 
defendant's  counsel  has  not  by  his  conduct 
manifested  the  slightest  intention  not  to 
serve  proper  answer  in  time,  but,  on  the 
contrary,  answers  have  been  served  three 
times  witliin  the  time  allowed  by  law  or  the 
orders  of  the  court,  and  each  answer  was 
either  proptfly  verified,  or  the  absence  of 
verification  promptly  explained. 

[3]  The  verification  of  the  answer  of  Oc- 
tober 29th  was  not  defective,  as  all  the  par- 
ties seemed  to  think.  In  the  cases  Hecht  & 
Co.  V.  Friesleben,  28  S.  a  181,  6  S.  E.  475, 
Burmester  v.  Mosely,  38  S.  C.  254,  11  S.  E. 
786,  and  Addison  v.  Sujette,  50  S.  C.  200,  27 
8.  EL  831,  the  principle  enforced  was  that  It 
must  appear  with  certainty  from  the  plead- 
ing and  verification  which  allegations  are 
upon  information  and  belief,  and  which  upon 
knowledge.  Such  certainty  appears  in  the 
answer  and  verification  of  October  29th;  for 
nothing  in  the  answer  was  stated  to  be  on 
information  and  belief,  and  the  verification 
was  upon  the  affiant's  own  knowledge,  ex- 
cept as  to  matters  stated  to  be  on  informa- 
tion and  belief,  of  which  there  were  none  in 
the  answer.  We,  however,  do  not  rely  on  the 
fact  that  a  properly  verified  answer  was 
duly  served  in  this  case,  as  the  appeal  does 
not  strictly  bring  that  point  in  review.  The 
circumstance,  nevertheless,  shows  how  hard 
defendant's  attorney  has  striven  to  serve  an 
answer  in  time  and  to  conform  to  the  view 
of  plaintilTs  attorney  as  to  the  law  con- 
cerning verification  of  pleadings.  Substan- 
tial justice  requires  that  defendant  should 
be  allowed  his  day  in  court,  with  opportuni- 
ty to  make  defense.  Whether  the  defenses 
sought  to  be  interposed  are  meritorious  is 


not  now  involved,  and  need  not  be  consid- 
ered. 

The  Judgment  of  the  circuit  court  Is  re- 
versed. 

GARY,  A.  J^  and  WOODS  and  HYDRIOK, 
JJ.,  concor. 

(157  N.  C.  544) 

OVERMAN  V.  LANIER  et  al. 

(Supreme  Court  of  North  Carolina.     Dec  23t 

1911.) 

1.  EZXECUTOBS  AND  AOiaNISTRATOBS  d  496*)^ 

Commissions— AicouNT. 

While  5  per  cent,  ii  the  maximum  allowed 
an  administrator  upon  collections  and  disburse* 
ments,  the  compensation  should  be  proportion* 
ate  to  the  services,  and  rests  in  the  discretion 
of  the  trial  court 

[ESd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  IMg.  H  2107-2116; 
Dec.  Dig.  I  496.*] 

2.  E2XECUT0BS  AND  Administbatobs  (f  501*)^ 

Commissions— AXLOWANCB  bt  Clebk. 
The  ex  parte  allowance  by  the  clerk   of 
commissions  to  an  administrator  is  not  conclu* 
sive. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  ||  2072,  2142- 
2148 ;   Dec  Dig.  f  lS01.*J 

3.  Appeal  and  Bbbob  (§  1022*)  —  Revi];w — 

BINDINGS  OF  Fact. 

Findings  of  fact  by  a  referee,  approved  by 
the  trial  court,  are  conclusive  on  appeal,  when 
supported  by  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |i  401CM018;  Dec.  Dig.  { 
1022.*] 

4.  EQnSOUTOBB  AND  ADMINISTBATOBS  (S  606*)— 
AOOOUNTINO— BUBOEN    OF    PbOOF— STATUTE. 

While  Revlsal  1905.  S  1691,  casta  the  bur- 
den of  proof  upon  a  creditor,  seeking  to  recover 
upon  a  contract  which  the  debtor  has  pleaded 
was  a  gambling  transaction,  distributees,  seek- 
ing to  charge  an  administrator  for  iMyments 
made  by  him  upon  notes  given  by  his  intestate 
in  alleged  gambling  transactions,  have  the  bur- 
den of  proving  the  nature  of  the  transaction. 

[E^d.  Note.~For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  Sl  2169-2177; 
Dec  Dig.  I  606.*] 

6.  EXECXrrOBS  and  ADiaNISTBATOBS  (1 109*)— 
MANAOEliENT  —  DiSBUBSEMENTS  —  NEOLI- 
GENCE  OF   AdMINISTBATOB. 

Where  an  administrator  in  good  faith  paid 
Insurance  premiums  to  keep  up  a  policy  held  as 
collateral  to  a  note  due  the  estate  from  in- 
sured, who  was  old  and  Infirm,  it  does  not  show 
a  negligent  expenditure,  even  though  it  resulted 
in  loss. 

[Bid.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  436-447; 
Dec.  Dig.  I  109.*] 

6.  Execxttobs  and  Administbatobs  ({  109*)— 
Accounting  and  Settlement  —  Commib- 
sionb— Clebk  Hibb. 

Ordinarily  administrators  should  not  be  al- 
lowed for  clerk  hire  and  the  expenses  of  book- 
keeper, for  this  is  part  of  the  ordinary  serv- 
ices for  which  they  receive  commissions. 

[Ed.  Note.-^Far  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  436-447; 
Dec.  Dig.  §  109.*] 

7.  executobs  and  administbatobs  (s  611*) — 
Accounting — Counsel  Fees. 

Where  the  heirs  and  distributees  contested 
the  commissions  and  credits  claimed  by  the  ad- 
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ministrator,  the  administrator  wai  not  entitled 
to  counsel  fees  In  that  litigation. 

[Ed.  Note.— For  other  cases,  see  EJxecutors 
and  Administrators,  Cent  Dig.  H  2257-2266; 
Dec.  Dig.  8  511.*] 

8.  executobs  and  admiz7istratob8  (|  611*)— 
Persons  E^ntitlbd  to  Cost&— Division  of 
Costs. 

Where  the  heirs  and  distributees  of  an  es- 
tate contested  an  administrator's  right  to  com- 
mlislons  and  credits,  and  were  successful  only 
in  part,  costs  should  be  apportioned. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {8  2257-2266; 
Dec  Dig.  8  511.*] 

9.  Costs    (|  256*)  — Appbal  — Unnscessabt 

BXCOBDS. 

In  an  action  where  both  parties  appealed, 
and  the  defendant  at  the  time  of* mailing  up  the 
case  objected  to  the  inclusion  of  unnecessary 
parts  of  the  record,  the  costs  of  the  same,  un- 
der rule  of  court  22  (66  S.  B.  vii),  will  be 
charged  against  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
JMg.  M  96&-971;  Dec  Dig.  |  256.*] 

10.  Appeal  and  EIbbob  (|  560*)— Abstbactb— 

BVIDBNCB. 

Testimony  reported  by  the  stenographer 
should  be  sent  up  on  appeal  In  narrative  form, 
instead  of  in  questions  and  answers. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ekror,  Cent  Dig.  ||  2490-2493;    Dec.  Dig.  8 

ueo.*] 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty;  Lyon,  Judge. 

Final  accounting  by  Li  S.  Overman  as  ad- 
ministrator of  J.  B.  Lanier,  in  which  Mattie 
Lanier  and  others  filed  objections.  From  the 
Judgment,  both  parties  appeaL  Affirmed  on 
the  administrator's  app^l,  and  reversed  and 
remanded  upon  that  of  the  objectors. 

See,  also,  72  S.  O.  576. 

T.  F.  Kluttz,  E.  C.  Gregory,  T.  J.  Jerome, 
EL  J.  Justice,  Li  H.  Clem^t,  and  C.  W.  Til- 
lett,  for  plaintiff.  Walser  ft  Walser,  G.  W. 
Oarland,  Burwell  &  Cansler,  and  Manly, 
Hendren  &  Womble,  for  defendants. 

CLABK,  C  J.  J.  B.  Lanier  of  Salisbury 
died  intestate  In  1894,  and  the  plaintiff  was 
appointed  administrator.  In  September, 
1904,  the  plaintiff  filed  his  petition  for  a 
final  account  and  settlement,  and  the  heirs 
at  law  and  distributees  filed  an  answer  to 
the  petition.  The  matter  was  referred  to  a 
referee,  to  whose  report  both  parties  filed 
exceptions.  The  Judge  overruled  all  excep- 
tions, to  which  action  both  sides  filed  excep- 
tions, and  appealed. 

Plaintiff's  Appeal. 

The  plaintiff  abandons  all  exceptions  in 
his  appeal  except: 

(1)  The  disallowance  of  |250  attorney's 
fees  to  Watson  &  Buxton.  The  referee  found 
as  a  matter  of  fact  that  it  was  unnecessary 
for  the  plaintiff  to  consult  them  in  behalf  of 
the  estate,  and  this  finding  of  fact  has  been 
approved  by  the  Judge.  The  ruling  of  law 
thereon  that  this  fee  should  not  be  allowed 
to  the  administrator  must  be  approved. 


[1,  2]  2.  The  referee  reports  that  the  clerk's 
allowance  of  commissions  to  the  administra- 
tor of  5  per  cent  amounted  approximately 
to  $10,000 ;  that  the  expenditures  for  clerical 
services,  attorney's  fees,  and  expenses  amount 
to  over  $8,000,  making  a  total  of  about  $18,- 
000,  or  over  16  per  cent  of  the  total  receipts, 
the  total  collections  being  about  $110,000; 
that  the  largest  part  of  the  estate  was  set- 
tled in  two  years,  but  the  entire  administra- 
tion lasted  about  nine  years.  The  referee 
going  over  the  record  of  the  administration 
In  full  found  that  4  per  cent  upon  the  re- 
ceipts and  2%  per  cent  upon  the  disburse- 
ments would  be  a  fair  compensation  to  the 
administrator  for  his  services.  Five  per  cent 
is  the  limit  allowed  by  law,  but  within  that 
limit  the  compensation  should  be  proportion- 
ed according  to  the  services  rendered  and  in 
consideration  of  all  the  facts  and  drcum- 
stances.  The  ex  parte  allowance  of  conunis- 
sions  by  the  clerk  is  not  conclusive.  Walton 
V.  Avery,  22  N.  C.  405.  In  Green  ▼.  Barbee, 
84  N.  C.  72,  the  court  said:  "The  compen- 
sation allowed  the  personal  representative 
for  his  services  within  the  limit  of  5  per 
cent  on  both  sides  rests  in  the  sound  discre- 
tion of  the  tribunal  called  to  pass  upon  the 
question."  The  Judge  below  in  reviewing  the 
entire  dealings  and  acts  touching  the  admin- 
istration of  the  estate  concurred  in  the  al- 
lowance made  by  the  referee,  and  we  see  no 
reason  to  disturb  it 

(3)  The  other  exception  is  that  the  referee 
held  that  the  administrator  should  not  be  al- 
lowed more  than  $1,000  for  his  attomey'fi 
fees  in  representing  him  in  this  present  mat- 
ter. The  defendants  except  to  the  allow- 
ance of  any  attorney's  fees  at  all  to  the  ad 
mlnlstrator  for  defending  himself  in  this  ae 
tion,  and  the  whole  matter  will  be  consider 
ed  on  the  defendanti^'  appeal. 

In  the  plaintiff's  appeal  the  Judgment 
should  be  affirmed. 

Defendants'  Appeal. 

[3]  Passing  by  the  exceptions  to  the  find- 
ings of  fact,  as  to  all  which  there  was  evi- 
dence and  the  rulings  upon  which  by  the 
Judge  are  conclusive  upon  us,  the  first  excep- 
tion to  be  considered  is  to  the  allowance  of 
$30,000  paid  upon  the  Rountree  notes  which 
the  defendants  contended  were  given  for 
losses  on  "futures"  in  the  New  York  market, 
and  which  was  therefore  a  gambling  debt 
and  invalid  under  Rev.  1905,  §  1691.  The 
referee  found  as  a  fact  that  "the  record  does 
not  disclose  sufficient  evidence  either  to  show 
affirmatively  that  this  was  a  gambling  con- 
tract or  that  it  was  a  legitimate  contract 
made  with  the  intention  that  the  cotton 
should  be  delivered,  and  the  referee  finds 
that  the  administrator  had  no  such  Imowl- 
edge  of  the  nature  of  the  transaction  which 
resulted  in  the  Rountree  debts,  nor  could 
have  procured  the  same  upcm  reasonable  in- 
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qulry,  as  would  hare  enabled  him  success- 
fully to  resist  suits  brought  thereon  on  the 
ground  that  they  were  incurred  under  gam- 
bling contracts." 

[4]  We  cannot  agree  with  the  defendants 
that,  because  in  their  answer  in  this  proceed- 
ing they  alleged  that  these  were  gambling 
debts,  this  cast  the  burden  of  proof  upon 
the  plaintiff  under  Revisal,  S  1^91.  That  pro- 
vision applies  where  a  party  sues  upon  the 
contract,  and  the  debtor  denies  it,  and  sets 
up  the  defense.  But  here  the  defendants  are 
alleging  that  the  payment  by  the  plaintiff 
of  his  intestate's  notes,  valid  on  their  face, 
is  invalid  because  the  contract  was  founded 
upon  illegal  consideration,  and  the  burden 
was  upon  them  to  prove  it  The  matter  has 
been  very  fully  and  ably  argued  by  counsel 
on  both  sides.  But,  in  view  of  the  findings 
of  fact  by  the  referee  that  it  is  not  shown 
that 'this  debt  was  for  a  gambling  contract 
and  the  approval  of  that  finding  by  the  court, 
we  cannot  sustain  the  exception. 

[6]  Nor  can  we  sustain  the  exception  that 
the  referee  paid  out  insurance  premiums  to 
keep  up  a  policy  which  was  held  as  collat- 
eral to  a  note  due  by  Payne,  who  was  a  man 
in  advanced  ye&rs,  and  in  somewhat  feeble 
health.  It  is  true  that  this  turned  out  a 
loss  to  the  estate.  But  it  is  found  that  the 
administrator  acted  In  good  faith,  and  it  can- 
not be  held  that  a  reasonably  prudent  man 
would  have  acted  differently  under  the  cir- 
cumstances. It  has  bee;D[  forcibly  said  by 
some  one  that  '*our  hindsights  are  better 
than  our  foresights."  Nor  do  tiie  facts  in 
evidence  justify  the  contention  of  the  de- 
fendants that  the  administrator  should  for- 
feit all  commissions.  The  referee  has  not 
found  evidence  of  negligence  and  unlawful 
mismanagement  to  justify  it.  The  findings 
of  fact  in  regard  to  the  management  and  sale 
of  the  distillery  interest  and  liquor  belong- 
ing to  the  estate  preclude  our  sustaining  the 
exceptions  of  law  in  regard  to  the  adminis- 
trator's action  in  that  respect 

[6]  While  ordinarily  administrators  should 
not  be  allowed  for  clerk  hire  and  the  ex- 
penses of  a  bookkeeper,  this  being  usually 
a  part  of  the  ordinary  services  for  which  he 
receives  a  commission,  in  this  case  the  evi- 
dence discloses  that  it  was  necessary  to  em- 
ploy such  clerical  assistance,  and  the  allow- 
ance thereof  was  doubtless  considered  by  the 
court  below  in  fixing  the  commissions  below 
the  limit  allowed  by  law. 

The  defendants  also  except  because  at  the 
time  of  the  death  of  Lanier  there  was  in  the 
bank  the  sum  of  nearly  $5,000,  and  the  de- 
fendants insist  that  commissions  should  not 
be  allowed  on  this  item,  or  at  least  not  as 
high  as  4  per  cent  But  doubtless  this  item 
was  considered  with  others  in  fixing  tlje 
amount  of  the  commissions  allowed  the  ad- 
ministrator. The  administrator  was  allowed 
attorney's  fees  in  the  course  of  the  adminis- 
tration of  the  estate;  1.  e.  (prior  to  the  pres- 
ent suit),    to   the   amount   of   $2,651.39,    of 


which  approximately  $1,000  was  paid  to  his 
resident  counsel.  The  defendants  except  to 
this  allowance,  especially  the  latter,  because 
the  plaintiff  was  himself  an  excellent  lawyer, 
which  was  doubtless  one  cause  of  his  selec- 
tion as  administirator.  While  allowances  fot 
counsel  fees  should  be  carefully  scrutinized, 
the  court  below  and  the  referee  have  found 
that  these  amounts  were  not  excessive,  and. 
In  reviewing  the  history  of  the  management 
of  this  estate  and  the  amount  of  litigation, 
we  cannot  overrule  the  conclusion  of  the 
judge  below. 

[7]  The  defendants  further  except  because 
the  plaintiff  has  been  allowed  $1,000  counsel 
fees  in  this  litigation.  His  final  report  dis- 
closed that  after  handling  the  estate  at  a 
cost  of  $18,000  out  of  which  $10,000  went  to 
him  as  commissions,  $2,631  to  lawyers  for 
fees  in  regard  to  the  litigation  of  the  estate, 
and  between  $5,000  and  $6,000  for  clerk  hire 
and  incidental  expenses,  the  plaintiff  held 
in  his  hands  for  the  heirs  and  distributees 
only  $685.34  out  of  an  estate,  whose  total  as- 
sets amounted  to  $110,000.  To  this  report 
the  defendants  excepted,  and  by  the  judg- 
ment of  the  court  below  the  balance  due  them 
has  been  increased  to  $5,346.33.  This  liti- 
gation has  been  not  in  the  interest  of  the  es- 
tate nor  a  mere  formal  proceeding  to  dose 
it  up,  but  in  truth  and  in  fact  it  has  been 
a  contest  between  the  heirs  at  law  on  the 
one  side  and  the  administrator  whom  they 
sought  to  make  individually  liable  on  the  oth- 
er. The  result  shows  that,  while  the  ad- 
ministrator has  not  been  fixed  with  large 
sums  which  the  defendants  allege  he  should 
be  made  liable  for,  the  contest  has  been  to 
protect  himself  Individually  from  such  lia- 
bility, and  the  services  of  the  attorneys  were 
for  his  personal  benefit  in  that  regard.  Be- 
sides, it  has  been  adjudged  that  he  is  in- 
debted to  the  estate  nearly  $5,000  more  than 
he  returned  in  his  report  as  due  the  heirs  at 
law  and  the  distributees.  The  counsel  fees 
for  opposing  the  recovery  of  such  judgment 
should  be  charged  against  the  administrator 
personally  as  is  the  judgment  itself. 

In  Stonestreet  v.  Frost  123  N.  C.  644,  31 
S.  E.  838,  it  is  said :  "We  think  that  the  ad- 
ministrator should  not  have  been  allowed 
the  $100  fee  which  he  paid  the  attorney  out 
of  the  assets  of  the  estate,  for  the  reason 
that  the  service  was  rendered  by  the  attor- 
ney for  the  attempted  prevention  of  the  re- 
covery against  the  administrator  by  the  dis- 
tributees of  that  which  belonged  to  them." 
And  in  Allen  v.  Royster,  107  N.  C.  283.  12 
S.  E.  135,  It  is  also  said :  "An  administrator 
should  not  be  allowed  credit  for  fees  paid 
counsel  in  defense  of  an  action  to  compel 
him  to  a  final  account  with  the  next  of  kin." 
The  true  rule  that  the  fiduciary  "is  entitled 
to  be  credited  for  a  reasonable  sum  paid  to 
an  accountant  or  attorney  for  stating  the  ac- 
count We  think,  too,  if  there  is  any  difll- 
culty  In  doing  it  he  Is  entitled  to  the  advice 
of  counsel  and  to  credit  for  any  reasonable 
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fee  paid  for  that  purpose.  But  for  any  pay- 
ment beyond  thia  it  must  be  an  exceptional 
case  to  entitle  him  to  credit"  Whitford  y. 
Foy.  65  N.  C.  276. 

[I]  For  the  above  reasons,  we  also  think 
that  the  cost  of  this  litigation  below  should 
be  divided  between  the  parties.  The  final  re- 
sult is  recovery  by  the  defendants  of  about 
$6,000  in  excess  of  the  amount  which  the  ad- 
ministrator admitted  to  be  due  them  in  his 
final  account  But  for  the  fact  that  they 
sought  to  charge  him  with  further  large  sums 
in  which  they  are  not  successful,  the  entire 
cost  of  the  litigation  should  have  fallen  up- 
on the  plaintiff.  Notwithstanding  its  form, 
this  is  really  an  action  by  the  defendants  to 
charge  the  plaintiff  individually  with  sums 
which  he  had  received  for  the  estate,  and  in 
which  action  the  defendants  have  recovered 
judgment  against  him.  The  account  should 
also  be  reformed  to  charge  the  administra- 
tor with  interest  from  the  date  of  filing  the 
report  on  so  much  of  the  amount  which  is 
now  adjudged  to  have  been  due  by  him  at 
that  date,  on  which  interest  is  not  calculated 
in  the  judgment  below. 

[9,  10]  The  defendants  in  accordance  with 
rule  22  (66  S.  EL  vii)  of  this  court  object- 
ed at  the  time  of  making  up  the  case  to  the 
sending  up  of  the  stenographer's  notes  in 
form  of  question  and  answer,  instead  of  in 
narrative  form,  as  we  have  often  stated 
should  be  done.  Cressler  v.  AsheviUe,  138  N. 
C.  482,  51  S.  B.  53.  These  notes,  however, 
were  sent  up.  on  the  demand  of  the  plaintiff, 
together  with  other  unnecessary  parts  of  the 
record.  The  defendants  contend  that  such 
unnecessary  additions  amount  to  175  printed 
pages.  Upon  a  careful  estimate  we  think 
that  at  least  125  printed  pages  of  the  matter 
sent  up  over  the  objection  of  the  defend- 
ants, and  upon  the  demand  of  the  plaintiff, 
were  unnecessary,  and  the  cost  of  copying 
and  printing  the  same  should  be  taxed 
against  the  plaintiff.  Land  Co.  v.  Jennett 
128  N.  O.  4,  37  S.  E3.  954.  This  is  in  addi- 
tion to  the  allowance  of  60  pages  to  be  taxed 
In  favor  of  the  defendant  under  rule  22. 

In  defendants'  appeal  there  is  error. 


(157  N.  C.  514) 

COMMISSIONERS    OF    CUMBERLAND 

COUNTY  V.  COMMISSIONERS  OF 

HARNETT  COUNTY. 

(Supreme  Court  of  North  Carolina.     Dec.  20, 

1911.) 

1.  CouNTixs  (I  24*)  —  Legislative   Control 

OF. 

Counties  as  a  rule  are  mere  agencies  of 
the  state,  constituted  for  the  convenience  of 
local  administration  in  certain  portions  of  the 
state's  territory,  and  in  the  exercise  of  ordinarv 
governmental  functions  they  are  subject  to  al- 
most unlimited  legislative  control,  except  when 
restricted  by  constitutional  provision. 

[Ed.    Note.-— For   other    cases,    see    Counties, 
Cent.  Dig.  |  24 ;    Dec.  Dig.  §  24.*] 


2.  Statutes  (8   21*)— ENAcrsfENT— Divisions 
OF  County—Addition  of— Passage. 

Pub.  Loc  Laws  1911,  c.  691,  purporting  to 
amend  Pub.  Laws  1854-55,  c  8,  creating  Har- 
nett county,  by  adding  thereto  a  strip  of  terri- 
tory detached  from  Cumberland  county,  was 
intended  merely  to  annex  additional  territory 
to  Harnett  county  without  reference  to  the 
power  of  contracting  debts  or  the  levy  and  col- 
lection  of  taxes  to  pay  the  same,  and  was  there- 
fore not  invalid,  because  not  passed  in  the  man- 
ner required  by  Const,  art.  2,  ^  14,  for  the 
passage  of  laws  relating  to  incurring  state  and 
municipal  indebtedness. 

(E2d.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  18-27 ;   Dec.  IHg.  §  21.*] 

3.  Counties  (§  16*)— Change  of  BotiNOABiES 
— Appobtionment  of  Indebtedness. 

When  a  portion  of  a  county  is  detached 
and  added  to  another,  the  burdens  of  existing 
indebtedness  and  the  apportionment  thereof,  in 
the  absence  of  constitutional  provision,  and  in 
so  far  as  the  inhabitants  are  concerned,  are 
matters  entirely  of  legislative  discretion. 

[Ejd.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §§  12-15;   Dec.  Dig.  §  16.*} 

4.  Counties  (S  16*)— Change  of  Boundabies 
-Appobtionment  of  Indebtedness. 

Pub.  Loc.  Laws  1911,  c.  591,  amending 
Pub.  Laws  1854-55,  c.  8,  by  detaching  certain 
territory  from  Cumberland  county  and  adding  it 
to  Harnett  county,  provides  (section  6)  that  the 
commissioners  of  the  two  counties  snail  have 
full  power  to  properly  adjust  the  indebtedness 
of  Cuml)erland  county,  outstanding  on  May  1, 
1911,  which  is  properly  chargeable  to  such  de- 
tached prtoion,  and  to  make  an  equitable  tax 
levy  thereof.  Held  that,  so  far  as  such  act  pro- 
vided for  the  adjustment  of  the  Cumberland 
county  floating  debt,  it  not  only  conferred  a 
power,  but  imposed  a  duty,  that  the  commis- 
sioners were  bound  to  exercise. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  »  12-15 ;  Dec.  Dig.  §  16.*] 

Appeal  from  Superior  Court,  Cumberland 
County;   Whedbee,  Judge. 

Action  by  the  Commissioners  of  Cumberland 
County  against  the  Commissioners  of  Har- 
nett County  to  enjoin  the  latter  from  collect- 
ing taxes  or  exercising  governmental  author- 
ity over  certain  territory.  From  a  decree  in 
favor  of  defendants,  plaintiffs  appeal.  Af* 
firmed. 

On  the  hearing  it  was  properly  made  to 
appear: 

"(1)  That  the  General  Assembly  of  North 
Carolina,  at  its  regular  session  of  1911,  pass- 
ed and  ratified  an  act,  the  same  being  chap- 
ter 591  of  the  Public  Local  Laws  of  1911, 
which  act,  as  well  as  the  same  it  purports  to 
amend,  to  wit,  chapter  8  of  the  Public  Laws 
of  1854-55,  is  hereby  referred  to  and  made 
a  part  of  these  facts  agreed. 

"(2)  That  the  territory  purporting  to  be 
added  to  the  county  of  Harnett  by  said  act 
is  approximately  12  miles  in  length  and  4 
miles  in  width  at  its  widest  point,  embracing 
about  6  square  miles  of  territory,  containing 
about  $280  taxable  property  and  103  taxable 
polls  and  120  voters. 

"(3)  That  said  act  of  1911  was  not  read 
on  three  separate  dajrs  in  either  branch  of 
the  General  Assembly,  nor  was  there  any  roll 
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call  upon  fhe  passage  of  the  same  at  any 
reading,  nor  were  the  ayes  and  noes  record- 
ed on  the  Journals  of  either  the  House  or 
the  Senate;  that  the  bill  was  originally  in- 
troduced in  the  Senate;  said  bill  being  Identi- 
cal with  said  act,  except  that  it  did  not  con- 
tain the  latter  part  of  section  6  of  said  act, 
beginning  with  the  word  "provided,"  and  in- 
cluding the  remainder  of  said  section.  This 
proviso  in  said  section  was  incorporated  as  a 
House  amendment  on  its  third  reading  in 
the  House,  and  the  bill  was  sent  back  to  the 
Senate,  and  this  amendment  was  concurred 
in  by  the  Senate  oh  March  4th,  and  was 
ratified  on  March  6th;  neither  the  bill  nor 
the  amendment  being  passed  as  a  roll  bill. 

''(4)  That  in  the  passage  of  the  bill  which 
forms  the  act  establishing  the  county  of  Har- 
nett, viz.,  chapter  8  of  the  Public  Laws  of 
1854-65,  said  bill  was  not  read  on  three 
separate  days  in  either  branch  of  the  G^ier- 
al  Assembly,  nor  were  the  ayes  and  noes 
called  or  recorded  in  the  Journals.** 

That  the  commissioners  of  Cumberland 
had  levied  taxes  on  the  detached  portion  of 
territory  for  general  and  specific  purposes 
for  the  year  1011,  and  had  placed  the  tax 
lists  in  the  hands  of  the  sheriff  of  Cumber- 
land, who  was  proceeding  to  collect  same  or 
threatening  to  do  so,  and  the  commissioners 
of  Harnett  county  had  done  the  like.  '*That 
there  had  been  no  agreement  between  the 
boards  of  commissioners  of  the  respective 
counties,  either  made  or  attempted,  looking 
to  the  assumption  on  the  part  of  Harnett 
county  or  said  disputed  territory  of  its  pro- 
portional part  of  the  bonded  or  floating  in- 
debtedness of  Cumberland  county,  as  provid- 
ed in  section  6  of  said  act;  such  agreement 
having  been  deferred,  pending  a  Judicial 
determination  of  this  controversy.  •  *  * 
That  each  of  the  respective  boards  of  com- 
missioners, through  the  officers  of  their  re- 
spective counties,  assert  and  are  attempting 
to  maintain  general  Jurisdiction  of  the  terri- 
tory in  question  for  all  governmental  pur- 
poses." 

Upon  these  the  controlling  facts,  relevant 
to  the  inquiry,  it  was  contended  for  the  com- 
missioners of  Cumberland  that  the  act  of 
1011  is  invalid  and  unconstitutional,  and 
th&t  the  territory  in  question  has  always 
been  and  is  now  a  part  of  Cumberland  coun- 
ty; that  the  municipal  authorities  of  Har- 
nett county  should  be  restrained  and  enjoin- 
ed from  collecting  taxes  or  exercising  any 
governmental  authority  over  said  territory. 
Defendfuits  contend  that  the  act  is  valid,  and 
the  commissioners  of  Cumberland  be  restrain- 
ed. The  court  altered  Judgment,  (1)  declar- 
ing the  act  constitutional  and  valid,  (2)  re- 
straining commissioners  of  Cumberland  from 
collecting  taxes  in  said  territory,  and  (3) 
directing  commissioners  of  the  two  counties 
to  ascertain  the  proportionate  part  of  the 
bonded  indebtedness,  etc.,  of  Cumberland 
ooimty  properly  chargeable  to  Harnett,  et 


c. 


To  this  Judgment  commissioners  of  Cumber- 
land excepted  and  appealed. 

Q.  K.  Nimocks,  Newton,  Herring  &  Gates, 
and  y.  C.  Bullard,  for  appellants.  J.  C. 
Clifford,  for  appellees. 

HOKE,  J.  (after  stating  the  facts  as 
above).  [1]  Numerous  and  repeated  decisions 
of  the  court  are  in  affirmance  and  illuscra- 
tion  of  the  principle  that:  "Counties  and 
townships  are,  as  a  rule,  simply  agencies  of 
the  state,  constituted  for  the  convenience  of 
local  administration  in  certain  portions  of 
the  state's  territory,  and  in  the  exercise  of 
ordinary  governmental  functions  they  are 
subject  to  almost  unlimited  legislative  con- 
trol, except  when  restricted  by  constitutional 
provision."  Board  of  Trustees  v.  Webb,  155 
N.  C.  870,  71  S.  E,  520;  Lutterloh  v.  Fayette- 
vUle,  140  N.  C.  66,  e2  S.  B.  758;  Jones  T. 
Commissioners  of  Stokes,  143  N.  O.  59,  55  8L 
E.  427;  State  v.  Commissioners,  122  N.  a 
812,  30  S.  E.  352;  McCormac  v.  Commission- 
ers, 90  N.  C.  441;  Mills  v.  Williams,  33  N.  a 
558.  Speaking  to  this  question  in  Stokes 
Case,  supra,  the  Chief  Justice  said:  "The 
defendant  suggests,  however,  that  it  infring- 
es upon  the  provisions  of  the  Constitution 
'establishing  and  requiring  them  to  be  main- 
tained in  their  integrity.'  But  we  do  not 
find  any  such  provisions.  The  Constitution 
recognizes  the  existence  of  counties,  town- 
ships, cities,  and  towns  as  governmental 
agencies  (White  v.  Commissioners,  90  N.  C. 
437  [47  Am.  Rep.  534]),  but  they  are  all  legis- 
lative  creations,  and  subject  to  be  changed 
(Dare  v.  Currituck,  95  N.  C.  189;  Harriss  v. 
Wright,  121  N.  C  p.  172  [28  S.  E.  269]), 
abolished  (Mills  v.  Williams,  33  N.  C.  558) 
or  divided  (McCormac  v.  Commissioners,  90 
N.  C.  441)  at  the  will  of  the  General  Assem- 
bly." The  power  of  the  Legislature  then  be- 
ing ample,  it  is  clear  from  a  perusal  of  the 
statute  that  the  territory  in  question  has 
been  detached  from  Cumberland  and  made  a 
part  of  the  county  of  Harnett,  and  except  as 
to  taxes  already  levied  and  civil  and  criminal 
cases  already  commenced,  these  limitations 
being  expressly  made  by  the  act  itself,  the 
county  of  Cumberland  and  its  officers  may 
not  further  exercise  direct  authority  in  said 
territory. 

[2]  It  is  urged  that  the  act  in  question  is 
invalid,  because  the  same  was  not  passed  aa 
required  by  article  2,  S  14,  of  the  Constitu- 
tion— that  in  reference  to  incurring  state 
and  municipal  indebtedness.  Connor  &  Chesh- 
ire, Ck)nstitution,  pp.  117,  118.  But  this 
is  not  a  correct  apprehension  of  the  terms 
and  purpose  of  the  act.  The  power  to  exer- 
cise ordinary  governmental  functions,  collect- 
ing taxes  or  other,  was  given  to  the  county 
of  Harnett  in  the  act  creating  the  county, 
in  1855,  and  the  present  statute  simply  an- 
nexed additional  territory  to  the  county, 
thereby  bringing  the  same  within  the  power. 
As  to  contracting  debts  and  the  levy  and 
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collection  of  taxes  to  pay  the  same/  tbeee 
qaestioDS  will  be  referred  to  the  statutes  ap* 
pUcable  and  to  the  revenue  acta,  general  or 
special^  controlling  In  such  matters. 

[3]  When,  as  In  this  case,  a  portion  of  ter- 
ritory Is  detached,  etc.,  the  burdens  of  ex- 
istent Indebtedness  and  the  apportionment 
thereof,  in  the  absence  of  constitutional  /pro- 
vision, and  in  so  far  as  the  inhabitants  are 
concerned,  are  referred  entirely  to  the  le^s- 
latlYe  discretion.  Lutterloh  t.  Fayetteyille, 
supra;  (Commissioners  of  Dare  v.  Ck>mmis- 
sicMiers  of  Currituck,  05  N.  O.  189;  Curri- 
tuck T.  CommissionerB  of  Dare,  T9  N.  C.  565. 

[4]  Under  the  statute  we  are  now  consid- 
ering, the  Legislature  intends  that  the  ex- 
istent indebtedness  shall  be  apportioned,  and 
in  the  proviso  to  section  6  has  directed  that 
the  coomiissloners  of  the  two  counties  ''shall 
have  full  power  and  authority  to  properly 
adjust  the  share  of  the  bonded  and  floating 
debt  of  Cumberland  county,  outstanding  on 
the  1st  day  of  May,  1911,  which  is  properly 
chargeable  to  the  detached  portion  of  Cum- 
berland county.  And  to  make  an  equitable 
levy  of  taxes  thereon  to  cover  the  same  and 
to  provide  for  the  collection  and  payment 
thereof."  This  is  a  case  where  the  conferring 
of  power  imposes  the  duty  for  its  exercise. 
Jones  T.  Commissioners  of  Madison,  137  N. 
C  580,  50  S.  E.  291.  And  the  final  portion 
of  his  honor's  Judgment  comes  well  within 
the  purview  of  the  statute  and  the  prec- 
edents applicable  to  the  facts  presented. 
Commissioners  v.  Commissioners,  107  N.  C. 
291,  12  S.  B.  89. 

There  is  no  error,  and  the  Judgment  of  the 
superior  court  Is  afllrmed. 

Affirmed. 

(157  N.  C.  487) 

BPPLBT  V.  BRTSON  CITY. 

(Supreme  Court  of  North  Carolina.    Dec  20, 

1911.) 

1.  Ehinbnt  Domain  (|  9*)~Statutobt  Pbo- 
VISIONS— Pbocxdubb. 

Priv.  Laws  1911.  c.  217,  |  1,  authorizing 
the  commissioners  of  Bryson  City  to  acquire 
land  by  condemnation  for  the  construction  of 
an  electric  light  plant,  was  insufficient  to  con- 
fer power  on  the  city  to  condemn  land  for 
failure  to  provide  any  procedure  therefor,  un- 
der the  rule  that  the  procedure  necessary  to 
give  effect  to  light  to  condenm  must  also  be 
prescribed. 

[Bid.  Note.— -For  other  cases,  see  Bminent 
Domain,  Cent  Dig.  fS  27-34;   Dec.  Dig.  fi  9.*] 

2.  E^MJNKNT  Domain  (i  9*)— Rioht  of  Mu- 
nicipal CoBPOBATiONs— Statutes. 

Though  Priv.  Laws  1911,  c.  217,  §  1,  at- 
tempting to  confer  power  of  eminent  domain 
on  Bryson  City  to  condemn  land  for  an  elec- 
tric light  plant,  was  insufficient  for  that  pur- 
pose, the  city  was  authorized  to  maintain  such 
Proceedings  under  Pub.  Laws  1911,  c.  86,  | 
amending  Revisal  1905,  {  2916,  granting  to 
all  municipal  corporations  the  right  to  build 
and  operate  a  system  of  electric  light  plants, 
taken  in  connection  with  the  sections  of  the 
Revisal  of  1905,  which  it  amends,  which  not 


only  confers  in  express  terms  the  right  to  con- 
demn property,  but  also  prescribes  the  neces- 
sary procedure. 

[Bd.  Note.— For  other  cases,  see  Eminent 
Domain,  Dec  Dig.  |  9.*] 

Appeal  from  Superior  Court,  Swain  Coun- 
ty;  Webb,  Judge. 

Action  by  Marion  Eppley  against  Bryson 
City  to  enjoin  defendant  from  maintaining 
a  dam  on  Deep  River,  and  praying  its  abate- 
ment as  a  nuisance.  From  an  order  deny- 
ing plaintiff's  motion  for  an  injunction,  be 
appeals.    Affirmed. 

Bryson  &  Black,  for  appellant  F.  C  Fish- 
er, for  appellee. 

BROWN,  J.  The  defendant,  a  municipal 
corporation,  is  duly  authorized  by  law  to 
erect,  own,  and  operate  an  electric  light 
plant  Chapter  217,  Private  Acts  1911.  An 
election  was  held,  and  the  voters  approved 
the  scheme.  The  bonds  were  issued  and  the 
work  commenced,  and  several  thousand  dol- 
lars expended,  and  especially  in  the  pur- 
chase of  land  and  a  water  power  on  Deep 
river.  The  dam  has  been  erected,  and  It 
turns  out  now  that  after  a  survey  of  the 
property  adjacent  to  the  site  of  the  defend- 
ant's dam  about  I'/io  acres  of  plaintiff's 
rocky  hillside  mountain  land  is  flooded.  The 
dam  has  been  finished,  and  the  electric  light 
plant  well  advanced  towards  completion. 

It  appears  from  the  affidavits  in  the  record 
that .  the  only  controversy  between  plaintiff 
and  defendant  is  the  value  of  the  1  s/io  of 
an  acre  of  overflowed  land.  The  plaintiff  de- 
mands $400  damages,  which  sum  defendant 
avers  Is  extortionate,  and  defendant  offers 
to  submit  the  question  to  arbitration. 

[1]  It  is  contended  by  plaintiff  that  the  de- 
fendant has  no  power  of  eminent  domain, 
and  no  right  to  condemn  Us  land  for  munic- 
ipal purposes.  The  act  of  1911  (Private  Laws 
of  1911,  §  1)  reads  as  follows:  "That  the 
board  of  commissioners  of  the  town  of  Bry- 
son City  shall  have  power  to  lay  out,  build 
and  construct  a  system  of  sewerage  and 
sewerage  pipes  for  said  town;  to  build  and 
construct  an  electric  light  plant  and  repair 
the  streets  and  sidewalks  in  said  town,  and 
to  protect  the  same  by  adequate  ordinances ; 
and  if  in  the  construction,  .extension  or  main- 
tenance of  said  sewer  system,  electric  light 
plant  or  repair  work,  it  shall  become  nec- 
essary to  acquire  land^  right  of  way  of  ease- 
ment, both  within  or  without  the  corporate 
limits  of  said  town,  said  board  shall  have 
the  power  to  condemn  the  same  in  the  si^me 
manner  as  is  now  provided  by  law  for  the 
condemnation  of  land  for  streets." 

It  is  contended  that  there  is  no  method  of 
procedure  provided  In  the  acts  incorporat- 
ing Bryson  City  for  condemning  land  for 
streets,  and  that  therefore  there  is  no  pro- 
cedure provided  for  condemning  plaintiff's 
land.    This  seems  to  be  true,  and,  in  order 
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that  a  mimlcipal  corporation  shall  lawfully 
exercise  the  right  of  eminent  domain,  the 
power  must  be  expressly  conferred  or  arise 
by  necessary  implication,  and  the  procedure 
necessary  to  give  it  effect  must  be  provided. 
15  Cyc  568.  But  the  defendant  is  not  con- 
fined to  the  act  in  question  as  the  only  source 
of  its  power  to  appropriate  plaintiff's  land 
and  to  have  his  damage  assessed  by  a  legal 
tribunal. 

[2]  Conceding  that  chapter  217,  Private 
Laws  1911,  is  of  no  effect,  so  far  as  confer- 
ring, either  in  direct  terms  or  necessary  im- 
plication, the  rights  of  eminent  domain  upon 
the  defendant,  still  it  is  not  without  that 
right  Chapter  86,  $  1,  Pub.  Laws  of  1911, 
amending  section  2916,  Revisal  1905,  grants 
to  all  towns,  cities,  and  municipal  incorpora- 
tions the  right  to  build,  construct,  maintain, 
and  operate  a  system  of  electric  plants,  etc. 
That  act,  in  connection  with  the  sections  of 
the  Revisal  of  1905,  which  it  amends,  not 
only  confers  in  express  terms  the  right  to 
condemn  property  for  such  public  purposes, 
but  provides  all  necessary  legal  machinery 
for  appropriating  the  property  and  assessing 
the  owner's  damage.  Unless  the  plaintiff 
and  defendant  can  come  to  some  agreement 
as  to  the  value  of  his  overflowed  land  and 
the  damages  incident  thereto,  if  any,  the  de- 
fendant can  proceed  under  that  act  to  have 
them  assessed. 

The  judgment  of  the  superior  court  is 
afllrmed. 

(1B7  N.  C.  489) 

EPPLEY  V.  BRYSON  CITY. 

(Supreme  Court  of  North  Carolina.     Dec.  20, 

1911.) 

Appeal  from  Superior  Court,  Swain  County; 
Webb,  Judge. 

Action  by  Marion  Eppley  against  Bryson 
City  to  enjoin  defendant  from  erecting  a  dam 
for  an  electric  light  plant  on  Deep  River. 
Plaintiff  moved  for  a  restraining  order,  which 
was  denied,  and  he  appeals.    Affirmed. 

Bryson  &  Black,  for  appellant.  F.  C.  Fish- 
er, for  appellee. 

BROWN,  J.  This  action  was  commenced  to 
restrain  defendant  from  building  the  dam  be- 
fore its  erection  was  begun. 

As  the  court  refused  to  enjoin  them,  the 
authorities  of  defendant  proceeded  to  build 
the  dam,  and  it  is  now  completed.  The  matter 
involved  is  the  same  as  in  the  other  case  be- 
tween same  parties  (73  S.  E.  197)  at  this  term, 
and  is  governed  by  that  decision. 

The  judgment  is  affirmed. 


(167  N.  C.  608) 

HAYNIB  ▼.  NORTH  CAROLINA  EXEO- 
TRIC  POWER  CO.  et  al. 

(Supreme  Court  of  North  Carolina.    Dec.  20, 

1911.) 

1.  Passnt  and  Child  (§  7*)— LiABiLrrr  fob 
INJUBT  TO  Sebvawt  —  Action  —  Theobt — 

CONTBACT— BUBDEN   OP  PBOOF. 

Where,  in  an  action  for  the  death  of  a  boy 
in  the  employment  of  the  defendant,  the  plain- 


tiff based  his  claim  upon  a  violation  by  the  de- 
fendant of  the  contract  of  hiring  by  which  the 
injury  occurred,  the  burden  is  on  plaintiff  to 
show  the  breach  of  contract  and  that  it  was  the 
proximate  cause  of  the  child's  death. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
CJhild,  Cent.  Dig.  H  86-99 ;   Dec  Dig.  i  7.*] 

2.  Pabent  and  Child  (|  7*)— Action  fob 
Cause  of  Death  of  Infant— Theobt—Con- 

TBACT— BUBDEN  OF  PBOOF. 

A  father  who  hires  his  son  out  may  stipu- 
late as  to  the  kind  of  worlc  his  child  may  be 
employed  in  (unless  prohibited  by  statute),  and 
the  consent  of  the  parent  that  the  child  may  be 
employed  at  one  kind  of  labor  is  not  a  consent 
that  he  be  placed  in  another  and  more  danger- 
ous work. 

[EM.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  S{  86-99 ;    Dec.  Dig.  8  7.*] 

3.  Pabent  AND  Child  (8  7*)— Death  of  In- 
fant Servant— Liability  of  Dmployebs — 
Cabe  Required— Contbact  of  Hibing. 

Where  persons  hired  an  infant  as  water 
carrier  under  an  agreement  with  his  father  that 
he  should  be  kept  on  a  certain  side  of  a  river, 
and  not  allowed  to  go  near  the  engines  and  ma- 
chinery, situated  on  the  opposite  side,  they  were 
bound  to  use  due  diligence  to  keep  the  child 
away  from  the  machinery  and  at  the  work  he 
was  hired  to  perform,  or  to  return  him  to  his 
father,  and  a  showing  of  his  presence  near  the 
machinery  with  the  knowledge  of  the  defendants 
shows  a  violation  of  a  duty  to  him  which  will 
support  an  action  for  his  death. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  88  8^99 ;    Dec.  Dig.  8  7.*] 

4.  Pabent  and  Child  (8  7*)--Infant  Bm- 
pLOYfi— Contbact  of  Hibing — Bbbach— 
Death— Pboximatb  Cause. 

In  an  action  for  the  death  of  an  infant,  a 
showing  of  a  failure  of  his  employers  to  keep 
him  away  from  dangerous  machinery,  as  requir- 
ed by  the  contract  of  hiring,  with  knowledge  of 
his  habit  of  playing  there,  will  permit  the  jury 
to  infer  that  if  the  agreement  had  been  carried 
out  his  death  would  not  have  been  caused  by 
such  machinery,  and  is  a  sufficient  showing  of 
proximate  cause  to  support  a  finding  for  the 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  88  86-99 ;    Dec,  Dig.  8  7.*] 

6.  Pabent  and  Child  (8  7*)- Death  of  In- 
fant EMPLOYfi--CONTBACT  OF  HiBINQ— CON- 

tbibutobt  Negligence. 

Where  an  action  for  the  death  of  an  infant 
is  based  upon  an  alleged  violation  of  the  agree- 
ment of  hiring,  made  with  the  infant's  father,  by 
which  it  was  stipulated  that  such  infant  should 
be  kept  away  from  machinery,  etc.,  that  the 
boy  went  near  dangerous  machinery  in  disobedi- 
ence of  orders  was  the  thing  the  defendants 
contracted  they  would  not  allow  him  to  do,  and 
cannot  be  availed  of  as  a  defense  on  the  ground 
of  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent.  Dig,  88  86-99 ;    Dec.  Djg.  8  7.*] 

6.  Pabent  and  Child  (8  7*)— Liability  for 
Injuby  to  Infant  Servant— Action— Con- 
tract—Acquiescence  IN  Breach— BuBDEN. 
Where,  in  an  action  for  the  death  of  an  in- 
fant servant,  the  theory  of  the  action  is  that  a 
breach  of  the  contract  of  hiring  made  with  the 
deceased's  father  was  the  proximate   cause  of 
the  injury,  the  burden  is  upon  the  defendants  to 
show  that  the  father  acquiesced  in  the  breach, 
unless  the  facts  appear  from  the  plaintiff's  own 
evidence. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  88  86-99 ;    Dec.  Dig.  8  7.*3 
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Appeal  from  Superior  Ck>urt,  Madison 
County;    Webb,  Judge. 

Action  by  Peter  Haynle,  administrator  of 
William  O.  Haynle,  deceased,  against  tbe 
North  Carolina  Electric  Power  Company  and 
another.  From  a  judgment  of  nonsuit  grant- 
ed at  the  close  of  plaintilTs  case,  plaintiff 
appeals.    BeTersed,  and  new  trial  granted. 

Locke  Craig,  Moore  &  Rollins,  and  Jones 
&  Williams,  for  appellant  Martin  &  Wright, 
for  appellees. 

BROWN,  J.  The  evidence  offered  by  plain- 
tiff tends  to  prove  that  his  son,  the  intestate, 
aged  13  years,  was  killed  In  the  engine  room 
of  defendants  situated  on  the  west  side  of  the 
French  Broad  river  about  July  12,  1910,  by 
falling  on  the  belt  connected  with  the  engine. 
The  evidence  tends  to  prove  that  the  boy  was 
employed  by  defendants  Willard  &  Son  as  a 
water  carrier,  for  the  men  engaged  on  the 
east  side  of  the  river.  In  building  a  railroad 
track,  and  that  on  the  west  side  of  the  river 
were  situated  all  the  engines  and  machinery 
for  blasting  and  moving  rock,  etc.  The  evi- 
dence shows  that  at  the  time  the  boy  was  kill- 
iA  the  engineer  in  charge  of  the  engine  was 
Raymond  Turner,  aged  20.  The  boy  was 
killed  by  falling  on  the  belt  The  belt  threw 
him  off  between  the  belt  and  the  wall.  His 
skull  was  cracked,  his  leg  broken,  and  he 
was  mashed  to  pieces  and  died  in  four  hours. 
The  boy  had  often  been  seen  playing  around 
the  belt  by*  Turner,  the  engineer,  Correll,  the 
foreman,  and  he  was  notified  of  the  danger, 
but  kept  on  playing  around  the  belt  The 
evidence  tends  to  show  further  that  C.  R. 
Willard  knew  of  the  boy's  conduct  and  that 
the  engineer  and  foreman  had  repeatedly 
warned  the  boy.  The  foundation  of  plain- 
tiff*s  action  is  the  allegation  that  his  son 
was  non  sul  Juris,  inexperienced,  and  incap- 
able of  appreciating  great  danger,  and,  by 
reason  of  his  youth  and  inexperience^  care- 
less in  incurring  danger;  that  he  hired  his 
son  to  defendants  to  work  upon  the  east 
side  of  the  river  as  a  water  carrier  away 
from  the  dangerous  machinery  and  he  should 
be  protected  from  such  dangers  by  the  de- 
fendants. Plaintiff  avers  that  this  agree- 
ment was  violated  by  defendants  and  his 
son  permitted  to  go  in  the  engine  house  on 
the  west  side  of  the  river  and  to  be  around 
and  about  the  machinery  in  consequence  of 
which  he  was  killed. 

[1]  The  plaintiff  does  not  base  his  claim 
upon  any  defective  machinery,  but  upon  a 
distinct  violation  by  defendants  of  the  con- 
tract of  hiring.  Upon  the  allegations  of  the 
complaint,  the  burden  rests  upon  plaintiff  to 
show  a  breach  of  the  contract  and  that  it 
was  the  proximate  cause  of  his  son's  death. 

The  plaintiff  testifies  that  he  consented  to 
the  employment  of  his  son  by  defendants  for 
the  purpose  of  carrying  water  on  the  east 
side  of  the  river;  that  he  forbade  them  to 
let  his  son  go  on  the  other  side  where  the 


machinery  was;  that  the  foreman  promised 
that  his  son  would  be  kept  at  work  on  the 
east  side;  and  that  he  would  see  to  it 

[2]  It  is  well  settled  that  the  father  may 
stipulate  as  to  the  kind  of  work  his  child 
may  be  employed  in  (unless  forbidden  by 
statute),  and  the  consent  of  the  parent  that 
the  child  may  be  employed  at  one  kind  of 
labor  is  not  consent  that  he  be  placed  in 
another  and  a  more  dangerous  kind  of  work.. 
Braswell  v.  Oil  Co.,  7  Ga.  App.  167,  66  S.  B. 
539.  Thus  it  was  held  that  the  fact  that  a 
parent  hired  his  son  as  a  "doffer  boy"  did 
not  authorize  the  employer  to  change  his 
work  and  plaoe  him  in  more  dangerous  en- 
vironments. Cotton  Mills  V.  King,  51  Tex. 
Civ.  App.  518,  112  S.  W.  132;  Hendrickson 
V.  Railroad,  137  E^y.  562,  126  S.  W.  117,  30 
L.  R.  A.  (N.  S.)  311.  The  notes  to  this  case 
are  very  instructive  and  contain  many  cases 
illustrating  and  supporting  this  view. 

The  sum  and  substance  of  the  many  cases 
cited  in  those  notes  are  that  it  is  a  general 
rule  that  an  employer  putting  a  minor  serv- 
ant, against  his  parent's  consent,  to  do  work 
by  which  the  child  is  injured,  commits  an 
actionable  wrong  for  which  the  employer  is 
liable,  although  there  is  no  other  evidence 
of  negligence  upon  his  part  Union  Pac.  R. 
R.  V.  Fort  17  Wall.  553,  21  L.  Ed.  739,  and 
cases  cited  in  Rose's  notes  annotating  this 
case.  And  under  such  circumstances  it  is 
also  held  that  the  minor  servant's  contrib- 
utory negligence  is  no  defense  to  such  action. 
Marbury  Lumber  Co.  v.  Westbrook,  121  Ala. 
179,  25  South.  914,  and  cases  cited.  As  il- 
lustrating this  doctrine,  we  may  refer  to 
cases  in  ante  helium  days,  where  slaves  were 
hired  out  to  perform  certain  kinds  of  work 
and  within  certain  limits,  and  the  owner  was 
permitted  to  recover  damages  for  a  breach  of 
the  contract  because  of  Injury  to  the  slave. 
Slocumb  V.  Washington,  51  N.  C.  357 ;  Spivey 
V.  Farmer,  3  N.  C.  339. 

In  the  brief  of  the  learned  counsel  for  the 
defendant  it  is  contended: 

[31.1.  That  plaintiff  failed  to  show  that 
defendants  violated  any  duty  to  plaintiff's 
intestate.  The  evidence,  if  believed,  shows 
that  defendants  violated  the  contract  of  hir- 
ing. 

[4]  2.  That  there  is  no  evidence  that  any 
act  or  omission  of  defendant  was  the  proxi- 
mate cause  of  the  boy's  death.  From  the 
evidence  it  is  a  Just  inference  which  a  Jury 
may  draw  that  if  the  defendants  had  car- 
ried out  the  agreement  and  kept  the  boy 
away  from  the  machinery,  or  returned  him 
to  his  father,  the  injury  would  not  have  oc- 
curred. 

[5]  3.  That  all  the  evidence  shows  that  the 
boy  was  guilty  of  negligence  and  disobedi- 
ence of  orders  in  going  into  the  engine  room 
where  he  was  killed.  To  guard  against  that 
was  the  very  reason  why  the  plaintiff  re- 
stricted his  child's  employment  and  required 
the  defendants  to  confine  him  to  the  east  side 
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of  the  river.  Under  mieh  circamstances,  the 
defendants  cannot  avail  themselves  of  such 
defense.  Marbnry  Lumber  Co.  v.  Westbrook, 
supra. 

We  do  not  mean  to  hold  that  the  defend- 
ants became  Insurers  of  the  Intestate's  life; 
but,  if  the  agreement  be  as  testified  to  by 
plaintiff,  it  was  the  duty  of  defendants  to 
use  due  diligence  and  care  to  keep  him  away 
from  the  machinery  and  at  the  work  he  was 
hired  to  perform,  or  else  to  return  him  to 
his  father. 

[6]  It  may  be  that  the  father  waived  the 
terms  of  the  agreement  and  acquiesced  In  his 
son  working  on  the  west  side  of  the  river; 
but  the  burden  would  be  on  defeadants  to 
show  that  unless  the  fiicts  appear  from  the 
plaintiff's  own  evidence. 

The  Judgment  of  nonsuit  is  set  aside. 

New  triaL 

(1J68  N.  c.  tt) 

PATILLO  et  aL  v.  LYTL«E  et  at. 

(Supreme  Court  of  North  Carolina.    Dec.  23, 

1911.) 

1.  JUDOMKNT  (I  668*)— JUBISDICnON   OF  PEB- 

son—Unauthobized  Joindeb  as  Plaintiff. 
Mere  knowledge  by  a  tenant  in  common, 
who  had  been  joined  as  plaintiff  in  partition 
without  authority,  of  the  institution  of  the  pro- 
ceedings, is  insufficient  to  bind  him  by  a  sale 
therein. 


[Ed.   Note.— For  other 
Dec.  Dig.  f  668.*] 


cases,  see  Judgment, 


2.  Estoppel  (ft  91^)— JnDOMBNT~SAiJ&— Set- 
ting Aside— Estoppel. 

Where  a  tenant  in  common  has  l>een  Joined 
as  a  plaintiff  in  partition  without  authority, 
failure  to  object,  or  even  an  expression  of  will- 
ingness that  the  land  should  be  sold,  will  not 
estop  him  to  move  to  set  aside  the  sale,  in  the 
absence  of  any  act  which  will  cause  injury  to 
the  other  parties,  or  the  purchaser,  if  such  ten- 
ant be  not  held  bound. 

[Ed.    Note.— For   other   cases,    see   Estoppel, 
Cent  Dig.  §§  257-259;   Dec  IMg.  f  91.*] 

8.  Pabtition  (f  78*>— Sale— Saub  of  Fbao- 

TIONAL  INTEBEST. 

The  sale  of  an  undivided  fractional  inter- 
est less  than  the  whole  tract  in  partition  pro- 
ceedings, leayine  the  remainder  to  be  held  in  sev- 
eralty by  one  of  the  tenants  in  common,  was  not 
a  comphance  with  Acts  1887,  e  214,  S  1  (Revis- 
al  1905,  §  2506),  providing  that  in  proceedings 
for  partition  actual  division  may  be  made  of  a 
part  of  the  land  and  a  sale  of  the  remainder,  or 
a  part  held  b^  the  cotenants  may  be  partitioned, 
and  the  remainder  held  in  common,  and  was  un- 
authorized. 

[E3d.    Note.— For  other   cases,   see  Partition, 
Cent.  Dig.  §|  265-273;   Dec.  Dig.  f  78.*] 

4.  Pabtition    (5    106*)— Sale— Absence    of 

CJO  N  FIBMATION— E>rFECT. 

An  intending  purchaser  at  a  partition  sale 
is  a  mere  preferred  proposer,  and  not  a  purchas- 
er, until  alter  the  sale  has  been  confirmed. 

[EM.    Note.— For   other   cases,   see  Partition, 
Dec.  Dig.  i  106.*] 

5.  Pabtition     (|    110*)— Sale— Absence    of 

CONFIBMATION— E?FFECT. 

Revisal  1905,  |  2512,  provides  that  on  the 
coming  in  of  a  report  of  a  partition  sale  and  its 
confirmation,  and  payment  of  the  purchase  mon- 
ey, tide  shall  be  made  to  the  purchaser  as  direct- 


ed by  the  court  Section  2513  provides  that  the 
person  authorized  to  sell  property  in  partition 
shall  file  his  rei>ort  of  sale,  and,  if  no  exception 
be  filed  thereto  within  20  days,  it  shall  be  con- 
firmed, providing  that  any  party  after  confirma- 
tion may  impeadi  the  prooeedings  for  mistake, 
etc,  by  petition.  Held,  that  a  deed  executed  by 
the  commissioner  without  confirmation  was  un- 
authorized and  void. 

[Ed.  Note.— For  other  cases,  see  Partitloii« 
Cent  Dig.  §S  398-400 ;   Dec.  Dig.  S  110.*1 

6.  Pabtition  (§  107*)— Salb—Vaoatxon— Pro- 
ceedings—Motion. 

Nominal  plaintiff  in  partition,  who  did  not 
in  fact  authorize  the  use  of  their  names  as  such« 
properly  assailed  the  sale  by  motion  in  the  caose 
to  set  it  aside. 

[E>d.  Note.— For  other  cases,  see  Partitloii« 
Dec.  Dig.  I  107.*] 

7.  Pabtition  (8  107*>-Judgment  by  Gonbeut 

—Pasties  Afucoted. 

Parties  to  a  suit  cannot  by  agreeing  to  m 
consent  decree  affect  the  rights  of  persons  in  in- 
terest not  parties;  so  that  the  fact  that  a  de- 
cree of  partition  and  sale  which  partitioned  all 
of  the  land  was  by  consent  would  not  prevent 
the  tenants  in  common,  who  were  not  parties, 
from  moving  to  set  it  aside. 

[Ed.  Note.— For  other  esses*  see  Partition, 
Dec.  Dig.  8  107.*1 

Appeal  from  Superior  Oonrt^  Buncombe 
CSonnty;  Webb,  Judge. 

Partition  by  John  PatUlo  and  others 
against  James  Lytle  and  others.  From  an 
order  denying  a  motion  by  Hattie  Moore  i^nd 
other  plaintiffs  to  set  aside  the  sale,  they 
appeal.  Reversed,  and  Judgment  and  order 
of  sale  ordered  set  aside. 

This  is  a  proceeding  for  the  partition  of 
the  land  described  in  the  pleadings  among 
the  heirs  of  Thomas  PatiUo.  At  June  term, 
1011,  an  order  was  made  for  the  sale  of  the 
land,  which  was  made  by  the  commissioner 
on  August  7,  1911,  and  D.  W.  Harrison  be- 
came the  highest  bidder,  and  the  land  was 
knocked  down  to  him  at  the  price  of  $1,205, 
which  he  paid  to  the  commissioner.  No  re- 
port of  sale  was  made  by  the  commissioner, 
and  the  sale  was,  of  course,  never  confirmed 
by  the  court.  The  commissioner,  without 
any  order  authorizing  him  to  do  so,  execut- 
ed a  deed  for  the  land  to  the  bidder,  D.  W. 
Harrison.  At  October  term,  1011,  Carrie 
Burgin,  Hattie  Moore,  Rose  Bradley,  Delia 
Davidson,  and  Ida  Mims  made  a  motion 
before  the  court  to  set  aside  the  sale,  be- 
cause, while  their  names  appeared  in  the 
list  of  plaintiffs,  they  had  not  authorized 
counsel  for  the  other  plalnturs,  or  any  one 
else,  to  make  them  parties,  and  that  they 
were  thus  made  parties  without  their  knowl- 
edge or  consent,  and,  further,  that  they  are 
opposed  to  a  sale  of  the  land  and  desire  an 
actual  partition  thereof.  Judge  Lane  found 
as  facts  at  the  hearing  of  the  motion  that 
the  land  brought  its  full  value  at  the  sale ; 
that  three  of  the  movers  had  notice  of  the 
suit  after  it  was  commenced,  and  made  no 
objection  thereto;  that  one  of  them  at  the 
sale  expressed  her  willingness  to  have  the 
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land  sold*  bnt  tliat  Carrie  Bnrgln  did  not 
know  of  the  proceeding,  and  therefore  had 
given  no  authority  to  any  one  to  make  her 
a  party,  nor  had  she  been  notified  what 
had  becai  done.  He  further  found  that  a 
sale  of  the  land  was  necessary  for  a  fair 
diTlsion  of  the  same.  He  thereupon  denied 
the  moticm  of  all  the  parties,  confirmed  the 
sale,  and  adjudged  D«  W.  Harrison  to  be 
be  the  owner  of  all  the  undivided  interests 
in  said  land  except  that  owned  by  Carrie 
Bnrgln,  and,  further,  that  they  were  tenants 
in  common,  Harrison  owning  all  the  undi- 
vided interests,  except  the  one  belonging  to 
Carrie  Burgin.  The  motioners  excepted  and 
appealed. 

Mark  W.  Brown,  for  appellants.  Craig, 
Martin  &  Thomason,  for  appellees. 

• 

WALKEB,  J.  This  case  proceeded  Tery 
irregularly  in  the  court  below  from  the  be- 
ginning to  the  end  of  it  The  court  evident- 
ly found  as  a  fact  that  the  motioners  had 
not  authorized  the  proceeding  to  be  brought, 
and  that  all  except  Carrie  Burgin  were 
bound  by  the  orders  and  decrees  therein,  be- 
cause they  happened  to  know  of  it;  one  of 
them  having  shown  a  willingness  at  the  sale 
that  the  land  should  be  sold.  It  would  have 
been  better  if  his  honor  had  distinctly  found 
whether  or  not  they  had  authorized  them- 
selves to  be  made  parties,  but  without  any 
such  specific  finding  we  think  it  a  fair  in- 
ference from  the  other  findings  tliat  he  con- 
cluded as  a  matter  of  fact  that  no  such  au- 
thority had  been  given. 

[1,2]  We  do  not  think,  therefore,  that 
they  were  in  law  parties  to  the  proceeding. 
A  mere  knowledge  of  the  proceedings,  in  the 
absence  of  authority  given  to  make  them 
parties,  would  not  be  sufficient  to  bind  them, 
nor  did  a  mere  expression  of  ?rlllingness 
that  the  land  might  be  sold  have  that  ef- 
fect as  to  Ida  Mlms.  Before  they  could  be 
estopped  by  conduct,  they  must  have  done 
something  which  caused  the  other  parties 
or  the  purchaser  to  act  in  some  way  which 
will  pnjudice  them  if  they  are  not  held 
bound  by  what  has  been  done  in  the  pro- 
ceedings, and  no  such  result  has  followed. 
Boddie  V.  Bond,  154  N.  C.  359,  70  S.  B.  824; 
Eaton's  Equity,  p.  160. 

[S]  But  there  Is  another  more  serious 
question  in  the  case.  The  court,  if  It  had 
the  power  to  confirm  the  sale  and  further 
adjudge  as  It  did,  without  first  bringing  in 
all  necessary  parties,  has  in  legal  effect  par^ 
titioned  only  a  fractional  interest  in  the 
land,  instead  of  the  whole  thereof.  It  is 
true  Acts  1887,  c.  214,  §  1  (Revisal,  f  2506), 
provides  that  In  all  proceedings  for  parti- 
tion actual  division  may  be  made  of  a  part 
of  the  land  and  a  sale  of  the  remainder, 
or  a  part  only  of  any  land  held  by  the  ten- 
ants in  common  may  be  partitioned  and 
the  remainder  held  in  common,  but  this  pro- 
Tision  does  not  sustain  the  Judgment  ren- 


dered below  upon  the  motion  to  set  aside 
the  order  of  sale.  The  court's  order  did  not 
provide  for  a  sale  of  a  part  and  actual  di- 
vision of  the  remainder,  or  that  a  part  only 
be  partitioned  and  the  remainder  held  in 
common,  but  it  simply  ordered  the  sale  to 
stand  as  to  a  fractional  interest,  .an  undi- 
vided interest,  less  than  the  whole,  and  the 
remainder  to  be  held,  not  in  common,  as 
the  statute  provides,  but  in  severalty  by 
Carrie  Burgin.  But  there  is  direct  authority 
upon  the  subject.  In  Brooks  v.  Austin,  96 
N.  Cb  474,  the  court,  adverting  to  a  similar 
state  of  facts,  says  by  Chief  Justice  Smith: 
**A  three-tenths  Interest  in  the  30-acre 
tract  is  proposed  to  be  sold  for  division,  the 
tenant  or  tenants  of  the  other  seven-tenths 
not  being  before  the  court,  nor  could  they 
rightfully  be,  since  they  have  the  property 
in  common  in  the  larger  tract  Simpson  t. 
Wallace,  83  N.  C.  477.  We  have  met  with 
no  case  in  which  such  an  undivided  Interest 
has  been  the  subject  of  partition  and  sale 
at  the  instance  of  those  owning  it,  when 
the  other  tenants  are  not  present  in  the  ac- 
tion. The  statute  requires  actual  parti- 
tion among  tenants  in  common  of  the  whole 
tract,  though  shares  may  be  united  and  ap- 
portioned to  several,  or  a  single  share  may 
be  allotted  to  one,  the  residue  of  the  land 
being  still  held  in  common  by  the  other  ten- 
ants, but,  however  done,  the  partition  must 
be  of  the  whole.  The  sale  as  a  mode  of  par- 
tition can  only  be  resorted  to  when  other- 
wise it  would  be  to  *the  injury  of  some  or 
all  of  the  parties  interested.'  Code,  $  1904. 
The  actual  divisibility  of  the  land  into  parts 
as  an  inquiry  to  be  made  before  an  order 
of  sale  can  only  be  legally  made  when  all 
the  tenants  are  before  the  court"  See  al- 
so, Gregory  v.  Gregory,  69  N.  C.  522. 

[4]  There  is  no  Innocent  purchaser  in  this 
case  who  can  be  affected  by  setting  aside 
the  decree.  Harrison  is  no  such  a  pur- 
chaser. He  is  not  a  purchaser  at  all,  but  a 
mere  "preferred  proposer,'*  as  he  is  styled. 
Miller  V.  Feezor,  82  N.  C.  192;  Joyner  r. 
Putrell,  136  N.  C.  301,  48  8.  E.  649.  In 
the  last-dted  case  it  is  said:  "The  only 
other  question  which  we  need  consider^-^ 
that  is,  as  to  the  validity  of  the  deed  of 'the 
executor  and  its  sufficiency  to  pass  the  title, 
without  any  confirmation  of  the  sale  by  the 
court — ^is  equally  well  settled.  This  court 
and  all  courts,  we  believe,  having  Jurisdic- 
tion to  pass  upon  judicial  proceedings  for 
the  sale  of  land,  have  uniformly  held  that 
it  iB  necessary  that  the  sale  be  rep6rted  to 
the  court,  and  that  it  be  confirmed,  before 
the  commissioner  or  other  person  appointed 
by  the  court  to  make  the  sale  can  have  any 
power  to  make  title  to  the  purchaser.  The 
commissioner  Is  invested  with  a  naked  pow- 
er, which  must  be  exercised  under  the  super- 
vision and  control  of  the  court  and  he  has 
no  authority  to  act  save  that  which  he  de- 
rives from  the  court  under  Its  order  or  Judg- 
ment    The  bidder  at  a  Judicial  sale,  on 
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the  otber  hand,  acquires  no  right  before 
the  sale  is  reported  by  the  officer  and  the 
sale  is  confirmed  by  the  acceptance  of  his 
bid.  Until  then,  the  bargain  with  him  is 
not  complete,  and  he  acquires  no  title  of 
any  kind  to  the  land.  He  is  regarded  as  a 
mere  preferred  proposer  until  he  has  been 
accepted  by  the  court  as  the  purchaser,  and 
every  bidder  is  presumed  to  know,  because 
he  should  know,  that  his  bid  is  made  sub- 
ject to  the  condition  of  its  acceptance  or 
rejection  by  the  court  A  formal  direction 
to  make  title  is  not  always  necessary  to 
confer  upon  the  commissioner  the  power  to 
convey  the  land  to  the  purchaser  by  deed, 
but  a  confirmation  of  the  sale  cannot  be 
dispensed  with  in  any  case,  unless  perhaps 
in  some  way  it  has  been  waived.  It  is  a 
condition  precedent  to  the  exercise  of  the 
right  to  convey  the  title.  This  principle 
has  been  settled  by  numerous  authorities. 
Bost,  Ex  parte,  56  N.  0.  482;  Brown  v. 
Ck)ble,  76  N.  G.  391;  Mebane  v.  Mebane,  80 
N.  C.  34 ;  Latta  v.  Vickers,  82  N.  O.  501 ; 
Foushee  v.  Durham,  84  N.  G.  56;  Miller 
V.  Feezor,  82  N.  G.  102;  Attorney  General 
v.  Navigation  Co.,  86  N.  O.  408;  Dicker- 
son,  Ex  parte.  111  N.  G.  108  [15  S.  R  1025]; 
Vanderbilt  v.  Brown,  128  N.  G.  488,  39  S. 
E.  36;  Mason  v.  Osgood,  64  N.  G.  467; 
Rorer,  Jud.  Sales,  §  122." 

[6]  We  also  held  that  the  deed  of  the 
commissioner  without  confirmation,  being 
unauthorized,  was  void.  Revisal,  §§  2512, 
2513.  Harrison  is  to  be  treated,  therefore, 
as  a  mere  proposer,  whose  bid  was  await- 
ing acceptance  by  the  court,  and  was  sub- 
ject to  its  rejection.  But,  if  the  sale  had 
been  confirmed,  it  would  not  have  bound 
Carrie  Burgin,  who  was  not  a  party  to  the 
proceeding  (Henderson  y.  Wallace,  72  N.  C. 
451)  and  without  whose  presence,  as  a  par- 
ty, the  court  could  not,  as  we  have  seen, 
proceed  under  the  statute  to  partition  the 
land.  The  Judge  cannot  make  an  order  of 
sale  or  any  other  order  in  the  case,  which 
is  contrary  to  the  mandatory  provisions  of 
the  statute.  The  court  and  the  parties 
must  proceed  according  to  the  statute,  and 
not  otherwise.  It  is  a  wise  provision  which 
requires  all  the  land  to  be  partitioned  in 
some  way  pointed  out  by  the  statute,  which 
we  cannot  repeal  or  modify  by  Judicial 
construction,  nor  can  we  approve  such  a 
radical  departure  from  statutory  methods. 
What  we  have  said  in  this  case  is  support- 
ed by  the  decision  of  the  court  at  this  term 
in  Tayloe  v.  C^rrow,  72  S.  B.  76,  as  will 
appear  in  the  opinion  of  which  the  follow- 
ing passage  is  a  clear  summary:  "The 
Judge  in  the  beginning  was  vested  with  the 
power  to  decree  actual  partition,  or  a  par- 
tial partition,  or  a  sale  for  partition.  Hav- 
ing set  aside  the  report,  as  he  had  power 
to  do,  the  matter  was  then  open  to  him 


as  res  nova.  Being  better  advised  by  tbe 
report  or  further  evidence,  he  could  not 
only  refer  it  to  new  commissioners,  but  be 
could  direct  actual  partition  of  the  whole 
tract,  or  a  sale  of  the  whole,  or  a  partition 
of  part  and  a  sale  of  the  remainder,  Junt 
as  he  could  originally.  No  title  vested  until 
the  decree  of  confirmation  upon  the  final  re- 
port of  the  commissioners.  Until  the  decree 
of  confirmation  the  proceedings  are  not 
final,  but  interlocutory,  and  rest  in  the  dis- 
cretion of  the  court,  even  though  the  piur^ 
chase  money  has  been  paid  and  the  pur- 
chaser has  taken  possession  of  the  prem- 
ises.   Knapp  on  Partition,  336." 

[6]  The  parties  took  the  proper  course  to 
set  aside  the  decree  by  a  motion  in  the 
cause,  as  they  were  parties  nominally, 
though  not  so  in  fact  Doyle  v.  Brown,  72 
N.  G.  393 ;   Sumner  v.  Sessoms,  94  N.  G.  377. 

[7]  It  is  suggested  that  this  is  a  consent 
decree.  But  parties  to  a  suit  cannot  by 
consent  impair  the  rights  of  those  in  inter- 
est, who  are  not  made  parties,  and  the  de- 
cree directly  affects  their  rights,  though 
they  were  not  heard.  The  whole  of  the 
land  was  partitioned,  and  the  Judgment^ 
therefore,  operates  upon  every  interest  in  it 

The  Judgment  will  be  set  aside,  as  also 
the  order  of  sale,  and  deed  to  the  commis- 
missioner,  the  latter  returning  the  purchase 
money  to  D.  W.  Harrison,  and  the  case  may 
then  proceed  by  making  all  necessary  par- 
ties, and  in  other  respects  as  the  patites 
may  be  advised. 

Error. 

(157  N.  C  40S) 

PATTERSON  ▼.  NIOHOLS. 

(Supreme  Gourt  of  North  Garolina.     Dee.  20, 

1911.) 

1.  Master  and  Sebvant  (f  107*>— Master's 

LlA  BILITT— NEOLIGENCB. 

If  the  place  where  an  employ^  was  re- 
quired to  work  was  not  in  a  reasonably  safe 
condition,  the  employer  was  negligent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  |  179;   Dec.  Dig.  |  107.*] 

2.  Master  and  Servant  (S  234*)— Injuries— 

GONTRIBUTORT  NeOLIGBNCE. 

In  an  employe's  action  for  personal  in- 
juries, the  court  instructed  that,  before  the 
jury  could  find  contributory  negligence,  they 
must  be  satisfied  that  plaintiff  knew  of  the 
danger  he  was  incurring,  or  in  the  exercise  of 
reasonable  care  could  have  known  thereof, 
and  that  the  work  was  so  obviously  dangerous 
that  one  of  reasonable  prudence  would  not 
have  engaged  in  it,  or  that  in  the  performance 
of  his  work  he  did  not  exercise  reasonable 
care  for  his  own  safety.  Held,  that  the  in- 
struction was  proper. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  §{  684-686;  Dec  Dig.  f 
234.*] 

3.  Master  and  Servant  (§  203*)— Injttribs-^ 
Instructions— Negligence. 

Plaintiff  was  injured  while  extending  a 
shaft  in  a  laundry,  which  was  suspended  from 
the  ceiling  by  hangers,  by  having  his  oTeralls 
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eatisM  in  the  set  screw  which  projected  below 
the  shaft;  plaindif  at  that  time  standing  on 
a  ladder  placed  aeainst  the  wall  to  enable  him 
to  reach  the  shaft  The  court  on  the  first  is- 
sue of  negligence  charged  the  jury  to  answer 
that  issue,  '^Yes,**  if  they  found  that  defend- 
ant was  negligent  in  not  supplying  plaintiff 
with  a  safer  appliance  while  in  the  perform- 
ance of  his  duty,  and  to  answer  it,  ^'No/*  if 
they  fonnd  that  a  collar  with  a  projecting 
screw  was  in  common  use  in  such  places.  Per- 
mitting the  screw  to  project  was  one  of  the 
grounds  of  negligrence  relied  on.  Held^  that 
the  instruction  was  inconsistent  and  mislead- 
ing, since  the  jury  might  haye  properly  found 
that  both  facts  existed,  in  which  case  they 
were  told  how  to  answer. 

[E3d.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  |  2d3.*] 

4.  Nkguokitce  (f  139*)— Instructions, 

When  plaintiff  relies  upon  seyeral  acts  of 
negligence,  it  is  proper  to  submit  them  sep- 
arately and  to  charge  that,  if  the  jury  do  not 
find  the  facts  as  contended  by  plaintiff  upon 
each  question  of  negligence,  the  jury  should 
find  for  defendant  on  that  question. 

[Bid.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §|  371--377;   Dec  Dig.  §  139>] 

5.  Masteb  and  Sebtant  (|  298*)— Injxtbibs-^ 
IK8TBT7CTI0N8— Appliances. 

Plaintiff  was  injured  while  standing  on  a 
ladder  engaged  in  extending  a  laundry  shaft 
suspended  frosi  the  ceiling  by  hangers.  Plain- 
tiff placed  the  ladder  against  the  wall,  instead 
of  hanging  it  over  the  shafting  by  hooks  at- 
tached to  the  ladder,  and  was  standing  upon  it 
with  his  back  toward  tiie  shafting,  when  his 
oTeralls  were  caught  by  a  projecting  set  screw 
in  the  shaft.  The  court  instructed  that  if  de- 
fendant provided  a  ladder  for  plaintiff  to  stand 
on  while  putting  on  the  belt,  and  that  was  a 
part  of  plaintiff*s  duty,  and  the  ladder  was  the 
only  appliance  fumlsned  by  defendant  upon 
which  to  staad  while  putting  on  the  belt,  and 
was  a  reasoaabhr  safe  appliance  to  use  for 
that  purpose,  and  it  was  necessary  for  him  to 
use  the  ladder  wUle  performing  such  duty, 
and  that  defendant  was  negligent  in  not  sup- 
plying plaintiff  with  a  safer  appliance  on  which 
to  stand  in  the  performance  of  his  duty,  caus- 
ing the  injury,  the  jury  should  find  that  the 
plaintiff  was  injured  by  defendant's  negligence. 
Held,  that  the  instruction,  fairly  interpreted, 
referred  to  the  ladder  as  an  appliance  and  to 
its  safety  for  the  purpose  for  which  it  was 
used,  and  did  not  submit  the  question  of  any 
defect  in  the  ladder. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1148-1161;  Dec  Dig.  8 
293.*] 

6.  Masteb  and  Servant  (8  107*)— EmpijOT- 
EB's  Duty— ^FE  Place  to  Wobk. 

It  is  an  employer's  duty,  in  the  exercise 
of  reasonable  care,  to  furnish  a  reasonably 
safe  place  of  work,  especially  where  the  ma- 
chinery is  somewhat  complicated. 

[Ed.  Note.~For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  179;   Dec  Dig.  §  107.*] 

7.  BlASlXB  AND  Sebvant  (§  105*>~Mastieb'8 
DuTT— Safe  Appliances. 

It  is  an  employer's  duty  to  supply  appli- 
ances and  machinery,  which  are  reasonably 
safe  and  suitable  for  the  work,  and  such  as  are 
approved  and  in  general  use  m  similar  plants. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  186;   Dec  Dig.  8  105.*] 

&  Masteb  and  Sebvant  m  101,  102*)~Mas- 
teb's  Dutt— -Repaibino  machinebt. 

An  employer  is  required  to  maintain  ma- 
chinery  and   appliances  in  a  reasonably  safe 


condition  by  the  exercise  of  reasonable  care, 
as  well  as  to  originally  put  it  in  that  condi* 
tion. 

[Ed.  Note.—For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  173;  Dec  Dig.  8§  101» 
102,*) 

9.  Masteb  and  Sebvant  (8  278*)— InjubIes^ 
Safe  Appliances— Evidence. 

In  determining  whether  a  place  of  work 
is  reasonably  safe,  evidence  as  to  the  appli- 
ances used  therein  is  competent;  but  the  fact 
that  they  are  approved  and  in  general  use  may 
not  be  conclusive  as  to  their  sufficiency,  and 
where  an  employ^  was  injured  while  attempt- 
ing to  put  a  belt  on  a  pulley,  and  there  was 
no  evidence  that  it  was  practicable  to  use  a 
shifter  at  a  pulley  so  located,  or  that  one  had 
ever  been  used  in  any  plant  for  any  purpose, 
or  that  any  other  employ^  had  ever  been  re- 
quired to  touch  the  pulley,  it  was  error  to  sub- 
mit the  question  of  the  use  of  the  shifter  to 
put  the  belt  on. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8  960;   Dec  Dig.  8  278.*] 

Appeal  from  Superior  Court,  Boncombe 
County;   Lane,  Judge. 

Action  by  Sherman  Patterson  against 
James  J.  Nichols.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed,  and 
new  trial  granted. 

This  is  an  action  to  recover  damages  for 
personal  injury. 

On  the  6th  day  of  March,  1909,  the  plain- 
tiff, who  had  been  employed  in  the  wash- 
room of  the  defendant's  laundry  for  four 
years,  was  engaged  by  the  defendant  as  re- 
pairman, repairing  defendant's  machinery. 
He  had  been  at  this  work  about  two  weeks, 
when  he  was  directed  to  extend  a  shaft  so 
that  another  machine  might  be  put  in.  In 
order  to  extend  the  shaft,  It  was  necessary 
for  the  plaintiff  to  stop  that  part  of  the  ma- 
chinery, and  that  was  done  by  throwing  off 
the  b^t  which  connected  it  with  the  main 
shaft.  This  belt  was  usually  thrown  with  a 
pole,  but  was  put  on  by  hand. 

The  shaft  which  was  being  extended  was 
suspended  from  the  ceiling.  It  was  about 
10  or  12  feet  from  the  floor  and  2  feet  from 
the  wall.  Where  the  end  went  into  the  hang- 
ers, there  was  a  collar,  which  was  kept  tight 
by  a  set  screw  which  projected  below  the 
shaft  about  4  inches.  The  set  screw  was 
close  to  the  hanger  and  12  or  14  inches  away 
from  the  pulley  on  which  the  belt  ran.  After 
the  plaintiff  had  made  the  extension,  he 
undertook  to  put  the  belt  on  to  see  whether 
the  shaft  would  run  right  For  the  purpose 
of  getting  to  the  shaft  to  put  the  belt  on  the 
pulley,  there  was  provided  a  ladder  with 
hooks  on  it  so  that  it  could  be  hung  over 
the  shaft  And,  when  used  in  this  way,  a 
person  putting  on  the  belt  would  be  working 
with  his  face  towards  the  shafting  and  the 
set  screw.  The  plaintiff.  Instead  of  hanging 
the  ladder  over  the  shafting,  leaned  It 
against  the  wall,  on  the  side  of  the  pulley 
where  the  set  screw  was,  so  that  in  climbing 
up  he  had  his  back  to  the  shaft  and  the 
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screw,  and  a  space  of  about  two  feet  betweoi 
the  shaft  and  the  wall,  in  which  to  work. 

As  the  plaintiff  was  climbing  the  ladder, 
and  reaching  oyer  to  pull  the  belt  on  the 
pulley,  the  set  screw  caught  in  the  back  of 
the  collar  of  his  overalls,  and  he  was  thrown 
around  the  revolving  shaft  and  injured. 
There  was  evidence  that  the  hooks  on  the 
ladder  were  for  the  purpose  of  hangring  over 
the  shaft,  to  oil  the  machinery  when  not  in 
motion,  and  that,  in  the  performance  of  the 
duty  Imposed  on  the  plaintiff,  it  was  necessa- 
ry to  rest  the  ladder  against  the  wall. 
There  was  no  evidence  of  any  defect  in  the 
ladder..  No  shifter  was  used  by  the  defend- 
ant, and  there  was  no  evidence  that  a  shifter 
was  fh  general  use  for  putting  on  and  off 
belts  at  pulleys  located  as  was  the  one  at 
which  the  plaintiff  was  injuredt  or  elsewhere. 
There  was  evld^ice  that  in  modem  laun- 
dries the  set  screw  is  countersunk,  and  not 
permitted  to  project  from  the  collar. 

The  following  verdict  was  returned  by  the 
jury: 

(1)  Was  the  plaintiff  Injured  by  the  negli- 
gence of  the  defendant,  Nichols,  as  alleged 
in  the  complaint?    Answer:  Yes. 

(2)  Did  the  plaintiff  by  his  own  negligence 
contribute  to  his  injury?    Answer:   No. 

(3)  What  damage,  if  any,  has  the  plain- 
tiff sustained?   Answer:  $2,000. 

ms  honor  charged  the  Jury  on  the  first 
issue  as  follows,  omitting  his  statement  of 
the  contentions  of  the  parties: 

"In  order  for  the  plaintiff  to  recover  in 
this  action,  he  must  satisfy  you  by  the  pre- 
ponderance or  greater  weight  of  the  evi- 
dence: First,  that  this  defendant  was  negli- 
gent, as  alleged,  and  the  plaintiff  must  sat- 
isfy you  that  he  was  Injured,  and  that  the 
negligence  of  the  defendant  was  the  proxi- 
mate cause  of  his  Injury.  If  he  fails  to  satis- 
fy you  in  any  one  of  these  propositions,  then 
he  would  not  be  entitled  to  recover. 

"Now,  what  is  negligence?  Negligence  is 
the  failure  to  exercise  such  care,  prudencet 
and  caution,  under  all  of  the  circumstances 
surrounding  the  situation,  as  an  ordinarily 
careful,  prudent,  and  cautious  man  would 
be  expected  to  use  and  exercise  under  the 
drcumstanoes.  It  is  the  failure  to  exercise 
such  care  and  the  failure  to  do  something 
that  an  ordinarily  careful,  prudent,  and 
cautious  man  would  be  expected  to  do  under 
the  dFCumstances,  or  it  is  the  doing  of  some- 
thing that  an  ordinarily  cautious,  careful, 
and  prudent  man  would  not  be  expected  to 
do  under  all  the  circumstances  that  existed, 
surrounding  the  case.  So  it  is  the  failure 
to  use  proper  care  under  the  circumstances, 
by  the  doing  or  the  omission  of  some  act 
that  a  reasonably  prudent,  careful,  and  cau- 
tious man  would  be  expected  to  do. 

"If  the  jury  find  by  the  greater  weight  of 
the  evidence  that  the  defendant,  James  J. 
Nichols,  provided  for  the  plaintiff  a  ladder  to 
stand  on  while  putting  on  the  belt;  that  the 
putting  on  of  this  belt  was  a  part  of  the 


duty  of  the  plaintiff  while  engaged  In  the 
service  of  the  defendant;  that  this  ladder 
was  the  only  appliance  furnished  by  the  de- 
fendant upon  which  to  stand  while  putting 
on  the  belt;  that  the  ladder  was  a  reason* 
ably  safe  appliance  to  use  for  the  purpose  of 
putting  on  the  belt;  that  it  was  necessary 
for  him  to  use  the  ladder  while  in  the  per- 
formance of  his  duty;  that  the  defendant 
was  negligent  in  not  supplying  the  plaintiff 
with  a  safer  appliance  on  which  to  stand 
while  in  the  performance  of  his  duty;  and 
that  such  negligence  was  the  proximate  cause 
of  the  injury  to  the  plaintiff — ^the  Jury  will 
answer  the  first  issue,  'Yes.* 

"If  the  jury  find  by  the  greater  weight  of 
the  evidence  that  the  defendant,  James  J. 
Nichols,  did  not  equip  his  plant  at  the  placa 
where  the  plaintiff  was  changing  the  belt 
with  a  shifter  and  idler,  that  such  shifter 
and  idler  would  have  been  a  safe  appliance 
and  suitable  for  the  purpose  of  changii\g  the 
belt,  that  the  putting  on  and  off  of  the  belt 
without  such  shifter  and  idler  was  danger- 
ous and  uselessly  dangerous  to  the  plaintiff, 
that  it  was  uselessly  dangerous  to  require 
the  plaintiff  to  put  on  and  off  this  belt  with 
a  stick  while  standing  on  a  ladder,  that  the 
defendant  was  negligent  in  not  suppljTing  hia 
plant  at  this  place  with  a  shifter  and  idler» 
and  that  such  negligence  was  the  proximate 
cause  of  the  injury  to  the  plaintiff,  the  Jury 
will  answer  the  first  issue,  'Yes.' 

"But  if  you  find  that  the  defendant  did 
provide  proper  appliances  for  the  purpose 
of  putting  on  and  taking  off  this  belt,  and 
that  the  stick  provided  there  for  taking  off 
the  belt  was  a  suitable  and  reasonably  safe 
appliance  for  taking  it  off,  and  such  as  was 
in  general  use  in  plants  and  places  of  tbla 
kind  for  removing  belts,  and  that  the  belt 
could  have  been  put  on  by  the  use  of  this 
ladder  in  a  proper  manner,  by  standing  It 
at  the  proper  place,  as  the  defendant  con- 
tends, by  pushing  on  the  belt,  that  that  was 
a  reasonably  safe  and  suitable  way  and  ap- 
pliance there  for  putting  on  and  taking  off 
the  belt,  then  you  would  answer  ^tbe  first 
Issue  of  negligence,  'No';  otherwise  you  would 
answer  it,  'Yes.' 

"Now  if  you  find  by  the  greater  weight  of 
the  evidence  that  there  was  a  set  screw  pro- 
jecting about  an  inch  from  one  of  the  shafts; 
that  it  was  necessary  for  the  plaintiff  in  the 
discharge  of  his  duty  to  work  in  dose  proxim- 
ity to  this  set  screw;  that  had  the  set 
screw  been  countersunk,  as  described  by  the 
witness,  it  would  not  have  been  dangerous; 
that  in  the  exercise  of  reasonable  care  it  was 
the  duty  of  the  defendant  to  countersink 
this  set  screw;  that  it  was  dangerous  for 
the  plaintiff  to  perform  his  duty  as  he  was 
required  to  perform  it  while  this  set  screw 
was  projecting  from  the  shaft,  as  described 
by  the  witness ;  that  it  was  negligent  in  the 
defendant  to  require  the  plaintiff  to  work  in 
close  proximity  to  the  projecting  set  screw; 
and  that  such  negligence  was  the  proximate 
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cause  of  the  injury  to  the  plaintiff — ^the  Jury 
will  answer  the  first  Issue,  Tes.' 

'^I  charge  yon  further,  gentlemen  of  the 
Jury,  that  the  law  did  not  require  the  defend- 
ant to  do  more  than  to  exercise  reasonable 
care  to  provide  reasonably  safe  machinery 
and  appliances,  and  the  defendant  was  not 
required  to  adopt  the  latest  appliances  or 
machinery,  but  only  to  use  that  which  was 
in  general  use,  in  places  of  like  kind  and 
character.  And  if  the  Jury  shall  find  from 
the  eTldence  that  shafting  with  projecting 
set  screws  was  in  general  use  in  steam 
laundries  of  the  kind  and  character  the  de- 
fendant was  operating,  the  use  of  shafting 
with  a  projecting  set  screw  by  the  defendant 
would  not  be  negligence,  and  the  Jury  should 
answer  the  first  issue,  'No/ 

"The  defoidant,  Nichols,  was  not  required 
to  use  a  shaft  with  a  sunken  set  screw  mere^ 
ly  because  such  shafts  were  put  upon  the 
market  and  were  being  used  and  approved 
by  others,  and  if  the  Jury  shall  find  from  the 
evidence  that  machinery  such  as  was  being 
used  by  the  defendant  was  in  general  use  in 
other  laundries,  the  use  of  such  machinery 
with  a  projecting  set  screw  would. not  be 
negligence,  and  the  Jury  should  answer  the 
first  issue,  'No.' 

'That  if  the  Jury  shall  find  from  the  evi- 
dence that  a  shaft  collar  with  a  projecting 
Bcrew  such  as  was  being  used  by  the  de- 
fendant, Nichols,  was  in  common  use,  and 
that  the  shaft  which  he  was  using  was  of 
the  kind  that  was  being  used  in  other  laun- 
dries, the  use  of  a  shaft  with  a  projecting 
screw  would  not  constitute  negligence  on  the 
part  of  the  defendant,  and  the  Jury  should 
answer  the  first  issue,  'No.' " 

The  defendant  excepted  to  the  different 
parts  of  the  charge  instructing  the  Jury  how 
the  issue  should  be  answered.  At  the  con- 
clusion of  the  evidence,  the  defendant  moved 
for  Judgment  of  nonsuit,  which  was  over- 
ruled, and  the  defendant  excepted.  There 
was  a  Judgment  upon  the  verdict,  and  the  de- 
fendant appealed. 

A.  8.  Barnard,  for  appellant  Philip  G. 
Cocke,  for  appellee. 

ALLE^,  J.  The  motion  for  Judgment  of 
nonsuit  was  properly  overruled. 

[1]  There  was  evidence  for  the  considera- 
tion of  the  Jury  that  the  place,  where  the 
plaintiff  was  required  to  perform  his  duty, 
was  not,  under  all  the  circumstances,  rea- 
sonably safe,  and  that  this  was  the  cause 
of  the  plaintifiTs  injury,  and,  if  so,  there  was 
evidence  of  negligence. 

The  absence  of  a  shifter,  the  presence  of  a 
projecting  set  screw,  the  fact  that  a  ladder 
bad  to  be  used,  that  the  ladder  had  to  be 
set  against  the  wall,  that  the  plaintiff  had  to 
go  up  the  ladder  In  a  space  of  two  feet  be- 
tween the  shaft  and  the  wall,  with  his  back 
to  the  screw,  and  had  to  reach  over  the  pul- 
ley to  put  on  the  belt  while  the  machinery 
was  in  motion,  are  all  drcumstaneea,   If 


found  to  exist,  which  enter  into  the  question 
of  a  reasonably  safe  place. 

[2]  We  are  also  of  opinion  that  his  honor 
correctly  charged  the  Jury  on  the  second  is- 
sue that:  "Before  you  can  answer  the  sec- 
ond Issue,  'Yes,'  you  must  be  satisfied  by  the 
greater  weight  of  the  evidence  that  the  plain- 
tiff knew  the  danger  which  he  was  incurring, 
or  in  the  exercise  of  reasonable  care  could 
have  known  it,  and  that  the  work  required 
of  him  by  the  defendant  was  obviously  so 
dangerous  that  a  man  of  reasonable  prudiaice 
would  not  have  engaged  in  it,  or  that  in  the 
performance  of  his  work  he  did  not  exercise 
reasonable  care  for  his  own  safety.  Unless 
the  Jury  so  find  that  the  plaintiff  was  negli- 
gent as  herein  stated,  you  will  answer  the 
second  issue,  'No'" — and  that  he  could  not, 
as  matter  of  law,  direct  the  Jury  to  answer 
the  second  issue,  "Yes.'* 

[3]  We  think,  however,  there  is  error  In 
the  instructions  on  the  first  issue,  which 
entitles  the  defendant  to  a  new  trial. 

When  the  charge  on  the  first  issue  is  con- 
sidered as  a  whole,  there  are  inconsistent 
directions  to  the  Jury,  which  must  have  left 
them  in  doubt  as>  to  a  oorrect  finding  upon 
the  issue. 

To  illustrate:  His  honor  charged  the  Jury 
to  answer  the  first  issue,  "Yes,"  if  they  found 
that  the  defendant  was  negligent  in  not  sup- 
plying the  plaintiff  with  a  safer  appliance  on 
which  to  stand  while  in  the  performance  of 
his  duty,  and  to  answer  it,  "No,"  if  they 
found  that  a  collar  with  a  projecting  screw 
was  in  common  use.  Suppose  the  Jury  found 
both  facts  to  exist,  how  should  the  issue  be 
answered? 

[4]  When  several  acts  of  negligence  are 
relied  on  by  the  plaintiff  and  there  is  evi- 
dence to  support  them,  it  is  proper  to  submit 
(separate  charges  as  to  each,  presenting  the 
contentions  of  the  plaintiff,  upon  which  the 
issue  of  negligence  may  be  answered  in  the 
affirmative,  and  telling  the  Jury  that,  if  they 
do  not  find  the  facts  as  contended,  the  de- 
fendant would  not  be  negligent  in  that  re- 
spect. 

[6]  The  charge  upon  the  use  of  the  ladder 
as  a  safety  appliance  is  not  free  from  doubt 
If,  by  proper  construction,  it  was  intended 
to  leave  to  the  Jury  the  question  of  a  defect 
in  the  ladder,  we  would  hold  it  erroneous, 
because  no  evidence  of  such  defect  was  in- 
troduced; but  we  think  a  fair  interpretation 
of  the  language  leads  to  the  conclusion  that 
his  honor  was  speaking  of  the  ladder  as  an 
appliance,  and  of  its  safety  for  the  purpose 
for  which  it  was  being  used. 

We  also  think  there  was  error  In  the 
charge  as  to  the  use  of  a  shifter,  upon  the 
ground  that  there  was  no  evidence  to  support 
it 

[6-8]  It  is  the  duty  of  the  employer, 
"where  the  machinery  is  more  or  less  compli- 
cated, and  more  especially  when  driven  by 
mechanical  power,  to  provide  for  his  em- 
ployds^  In  the  exercise  of  propw  care,  a  rea- 
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sonably  safe  place  to  work,  and  to  supply 
them  with  machinery,  implements,  and  appli- 
ances reasonably  safe  and  suitable  for  the 
work  In  which  they  are  engaged,  and  such 
as  are  approved  and  in  general  use  in  plants 
and  places  of  like  kind  and  character;  and 
an  employer  Is  also  required  to  keep  such 
machinery  in  such  condition  as  far  as  this 
can  be  done  in  the  exercise  of  proper  care 
and  diligence.  Witsell  v.  Railroad,  120  N.  C. 
557  [27  S.  E.  125];  Marks  v.  Cotton  Mills, 
.135  N.  C.  287  [47  S.  E.  432]^  Hicls  v.  Man- 
afacturing  Ck>.,  138  N.  G.  326,  50  S.  E.  705. 

The  rule  is  well  stated  by  Justice  Walker 
in  West  V.  Tanning  Co.,  154  N.  C.  47,  69  S. 
E.  680:  "The  master  does  not  guarantee  the 
safety  of  his  servant  while  engaged  in  the 
discharge  of  his  duties.  He  is  not  an  insurer, 
and  is  not  bound  to  furnish  him  an  absolute- 
ly safe  place  to  work  in,  but  is  required  sim- 
ply to  use  reasonable  care  and  prudence  in 
providing  such  a  place.  He  is  not  bound  to 
furnish  the  best  known  machinery,  imple- 
ments, and  appliances,  but  only  su'ch  as  are 
reasonably  fit  and  safe  and  in  general  use. 
He  meets  the  requirements  of  the  law  if,  in 
the  selection  of  machinery  and  appliances, 
he  uses  that  degree  of  care  which  a  man  of 
ordinary  prudence  would  use,  having  regard 
to  his  own  safety,  if  he  were  supplying  them 
for  his  own  personal  use.  It  is  culpable 
negligence  which  makes  the  efmployer  lia- 
ble, not  a  mere  error  of  judgment" 

[9]  In  determining  whether  the  place  is 
reasonably  safe,  evidence  as  to  the  appli- 
ances used  is  competent,  but,  if  shown  to  be 
such  as  are  approved  and  in  general  use, 
may  not  be  conclusive,  and  it  may  be  that, 
in  the  absence  of  evidence  that  shifters  were 
in  general  use,  circumstances  might  arise  in 
which  it  would  be  proper  to  submit  the  ques- 
tion of  negligence  to  the  Jury  upon  proof 
that  no  shifter  was  used,  as  in  cases  where 
the  employ^  is  working  at  the  machine  and 
is  required  constantly,  in  the  performance 
of  his  duty,  to  shift  the  belt;  but  these  con- 
ditions do  not  exist  here. 

The  plaintiff  was  injured  at  a  pulley  10 
or  12  feet  from  the  floor,  and  there  is  no 
evidence  that  it  was  practicable  to  use  a 
shifter  at  a  pulley  so  located,  or  that  one  had 
ever  been  used  in  any  plant  for  any  purpose, 
or  that  any  employ^  of  the  defendant,  ex- 
cept the  plaintiff,  had  ever  been  required  to 
touch  the  pulley,  and  the  plaintiff  does  not 
show  that  he  had  done  so,  except  when  doing 
the  work  of  extending  the  shaft,  immediately 
before  his  injury. 

In  the  absence  of  evidence,  it  was  erro- 
neous to  submit  this  view  of  the  case  to  the 
jury.  Burton  v.  Mfg.  Co.,  132  N.  C.  17,  43 
S.  E.  480;  Jones  v.  Johnson,  133  N.  C.  487, 
46  S.  E.  1030;  Stewart  v.  Carpet  Co.,  138  N. 
C.  61,  60  S.  E.  562. 

There  is  also  an  exception  to  the  charge 
on  damages,   which  it  is  not  necessary  to 


consider;  but  we  call  attention  to  the  fact 
that  the  rule  as  to  the  measure  of  damages 
stated  in  Wallace  v.  Railroad,  104  N.  C.  451, 
10  S.  E.  552,  is  full  and  comprehensive,  and 
that  elements  of  damage  embraced  therein, 
as  to  which  no  evidence  is  offered,  should  be 
eliminated. 

For  the  errors  pointed  out,  there  must  be 
a  new  triaL 

New  triaL 

a57  N.  C.  898) 
ARTHUR  ▼.  HBNRT  et  aL 

(Supreme  Court  of  North  Carolina.    Dee.  20, 

1911.) 

1.  Master  and  Servant  (S  823*)— Injxtbt  to 
Third  Parties— Independent  Contbaotob. 

An  owner  of  a  quarry  began  blasting  in 
operating  it.  and  thereby  threw  stones  on  the 
premises  ox  the  adjacent  owner,  who  com- 
plained and  gave  notice  of  the  danger  to  him. 
The  owner  then  leased  the  quarry  to  a  third 
person  for  the  purpose  of  having  the  opera* 
tions  continued,  and  the  third  person  agreed 
to  indemnify  the  owner  against  damages,  aeld, 
that  the  owner  was  liable  for  the  acts  of  the 
lessee  in  the  operation  of  the  quarry. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  1264;  Dec  Dig.  {  323.*] 

2.  Adjoining    Landowners    (|    8*)— Neoli- 
OENCE  IN  Blasting. 

Where  one  in  operating  a  quarry  on  his 
land  threw  stones  on  the  land  of  the  adjacent 
owner  without  the  consent  of  the  latter,  the 
latter  could  recover  the  damages  sustained. 

[Ed.  Note. — For  other  cases,  see  Adjoining 
Landowners,  Cent.  Dig.  $  63;   Dec  Dig.  {  8.*] 

3.  Adjoining  Landowners  (|  8*)  — Negli- 
gent Blasting. 

An  owner  of  land,  who  consents  to  the 
operation  by  the  adjacent  owner  of  a  quarry 
on  the  adjacent  land,  may  not  recover  for 
damages  to  his  land  unless  there  Is  negligence 
in  the  operation  of  the  quarry. 

[Ed.  Note. — For  other  cases,  see  Adjoining 
Landowners,  Cent.  Dig.  $  63;   Dec  Dig.  $  8.*] 

4.  Adjoining    Landowners    (§    8*)— Negli- 
gence IN  Blasting — Evidence. 

Evidence  held  to  show  negligence  in  the 
operation  of  a  quarry  causing  injury  to  ad- 
jacent land,  authorizing  a  recovery  for  the 
damages  sustained. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Dec  Dig.  §  8.*! 

5.  Appeal  and  Error  (§  994*)— Credibilitt 
OF  Wixnesses— Question  for  Court. 

The  court  on  appeal  will  not  pass  on  the 
credibility  of  the  witnesses. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3001-3906;  Dec  Dig.  | 
994.*  1 

6.  Damages  (8  91*)  —  Punitive  Daicagbs  — 
When  Recoverable. 

Where  the  acts  of  a  wrongdoer  evince 
a  reckless  indifference  to  the  rights  of  anoth- 
er, or  the  acts  were  done  wantonly,  or  from 
a  bad  motive,  punitive  damages  are  recovera- 
ble. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  f§  193-201;   Dec  Dig.  §  91.*] 

7.  Adjoining  Landowners  (|  8*)— Nbougbnt 
Blasting — ^Waktonness—Evidence. 

Evidence  held  to  justify  a  finding  of  wan- 
tonness in  the  operation  of  a  quarry  causing 
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injury   to  adjacent  land,   authorizing  punitive 
damages. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Dec.  Dig.  $  8.*] 

8*  Adjoining    Landowners    (§    8*)--Neqli- 

GENT    BlaSTINO— NOTICS    OF    DANGER— EVI- 
DENCE. 

Where  a  lessee  of  a  quarry  wantonly  op- 
erated it  to  the  injury  of  the  adjacent  land, 
and  the  owner  of  the  quarry  executed  the 
lease  with  knowledge  of  injurv  from  the  op- 
eration and  for  the  purpose  of  continuing  the 
operation,  evidence  of  a  conversation  of  the 
owner  of  the  adjacent  land  and  the  owner  of 
the  quarry,  prior  to  the  execution  of  the  lease, 
as  to  the  operation  and  injuries  resulting 
therefrom  by  rock  falling  on  the  adjacent  land, 
was  admissible  to  charge  the  owner  of  the 
quarry  with  notice  of  the  danger  to  the  ad- 
jacent land  at  the  time  of  the  execution  of  the 
lease. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Dec.  Dig.  |  8.*] 

9.  Damages  (§  181*)— Puwrnvi  Daxaoes— 
Evidence— WEALTH  of  Defendant. 

Where  punitive  damages  may  be  awarded, 
evidence  of  the  financial  condition  of  defendant 
is  admissible  in  behalf  of  plaintiff. 

{Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §§  474,  499;    Dec  Dig.  §  181.*] 

10.  BviDENOB  (S  211*)— -Admissions. 

A  statement  by  plaintiff,  while  testifying 
in  an  action  for  injuries  to  his  land,  that  he 
claimed  no  damages  prior  to  a  designated  date, 
does  not  prevent  an  inquiry  as  to  all  damages 
not  barred  by  limitations,  for  it  does  not 
amount  to  a  retraxit,  and  does  not  show  a 
contract  for  want  of  mutuality  and  considera- 
tion, but  is  a  mere  statement  which  ought  to 
have  weight  with  the  jury  in  determining  the 
damages. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  I  211.*] 

11.  Tbial  (S  351*)— Isst7ES— Special  Issttes— 

SUFFICIENCT. 

Where  the  issues  adopted  by  the  trial 
court  are  sufficient  to  present  all  the  conten- 
tions of  the  parties  arising  on  the  pleadings, 
the  refusal  to  submit  other  issues  is  not  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  834;   Dec  Dig.  §  351.*] 

12.  Limitation  of  Actions  (§  85*)— Injubt 
to  propebtt  —  absence  of  defendant 
FBOM  State. 

A  plaintiff  suing  for  injuries  to  his  land 
caused  by  the  operation  by  defendant  of  a 
quarry  on  adjacent  land  is  entitled,  under  Re- 
visal  1905,  §  366,  to  recover  damages  for  acts 
done  within  three  years  before  the  commence- 
ment of  the  action,  excluding  from  the  com- 
putation the  time  defendant  was  absent  from 
the  state. 

[Ed.  Note. — ^For  other  cases,  see  Limitation 
of  Actions,  Gent.  Dig.  §{  449-455;  Dec  Dig.  S 
85.*] 

13.  Tbial  (§  252*)— Instbuctions. 

Where,  in  an  action  for  the  negligent  op- 
eration of  a  quarry,  there  was  no  evidence  of 
injury  to  the  health  or  person  of  plaintiff,  nor 
suggestion  that  he  claimed  damages  on  that 
account,  but  the  evidence  confined  the  damages 
to  his  land^  the  refusal  to  charge  that  there 
was  no  evidence  that  plaintiff  sustained  any 
personal  injury  was  not  erroneous,  though 
the  court  might  have  given  the  charge  as  a 
precautionary  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |§  596-612;   Dec  Dig.  §  252.*] 


Appeal  from  Superior  Ck>art,  Buncombe 
County;  Carter,  Judge. 

Action  by  John  P.  Arthur  against  Philip 
S.  Henry  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

This  action  was  brought  by  the  plaintiff 
against  the  defendant  to  recover  damages 
alleged  to  have  been  sustained  by  the  plain- 
tiff on  account  of  the  operation  of  a  stone 
quarry  by  the  defendant  Philip  S.  Henry  on 
land  belonging  to  the  defendant  and  ad- 
joining plaintiff's  land.  An  injunction  was 
sought  In  the  case  against  all  the  defendants, 
but  damages  claimed  only  as  against  the  de- 
fendant Philip  S.  Henry.  The  plaintiff  claim- 
ed that  the  defendant  had  operated  his 
quarry,  which  was  within  a  few  feet  of  the 
line  between  plaintiff  and  defendant,  and 
about  400  feet  from  the  plaintiff's  house,  in 
a  negligent,  careless,  and  reckless  manner, 
and  had  thrown  stones,  dirt,  dust,  and  other 
substances  on  the  plaintiff's  premises;  had 
killed  and  destroyed  his  fruit  trees,  shade 
trees,  herbs,  and  grass;  had  thrown  stones 
and  dirt  and  dust  into  and  on  the  plaintiff's 
house;  and  had,  by  means  of  the  noise  caus- 
ed in  the  operation  of  said  stone  quarry 
and  in  operation  of  a  stone  crusher  as  a  part 
thereof,  created  a  nuisance  and  seriously 
damaged  his  property.  The  plaintiff  also 
claimed  that  the  defendant  had  made  a  lease 
of  his  stone  <|uarry  for  the  purpose  of  avoid- 
ing liability  for  damages  to  the  plaintiff,  and 
that  the  lessee,  Faragher  Engineering  Com- 
pany, operated  said  quarry  in  a  negligent, 
careless,  and  reckless  manner,  damaging  his 
property;  and,  further,  that  all  of  these  acts 
were  done  by  the  defendant  willfully  and 
wantonly  and  committed  for  the  purpose  of 
injuring  the  plaintiff,  and  with  the  knowl- 
edge that  said  action  would  injure  the  plain- 
tiff and  his  property. 

Gfhe  quarrying  was  begun  in  May  or  June, 
1904,  and  blasting  was  necessary  and  re- 
sorted to,  and,  in  the  progress  of  the  work 
stones  were  thrown  upon  the  plaintiff's  land 
and  on  his  house.  The  defendant  carried  on 
his  operations  from  June,  1904,  to  some 
time  in  October,  1906.  The  evidence  of  the 
plaintiff  himself  shows  that  he  had  no  per- 
sonal knowledge  as  to  the  date  of  the  com- 
mencement of  these  operations,  being  away 
from  home  at  the  time;  that  on  his  return 
he  found  that  a  rock  had  been  thrown  onto 
the  roof  of  his  house,  injuring  it,  requiring 
an  expense  of  $1.50  for  repairs,  which  de- 
fendant paid.  Upon  the  throwing  of  the  stone 
on  the  house  appellant  ceased  his  operations 
and  did  not  resume  until  plaintiff  consented 
he  might  No  stones  were  ever  thrown  upon 
the  house  after  the  first  one,  but  were  thrown 
in  his  yard.  The  plaintiff  was  never  at  home 
when  the  blasting  was  going  on,  but  at  his 
office  in  the  First  National  Bank  Building 
and  Library  Building,  but  could  hear  the  ex- 


•fi'or  other  eases  see  ■ame  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexei 


208 


78  SOUTHBASTBRN  REPOBTEB 


(N.a 


plosions.  He  made  no  claim  for  the  injury 
done  the  house,  and  makes  none  In  this  ac- 
tion, and  said  on  his  examination  that  he 
did  not  claim  damages  prior  to  the  4th  day 
of  August,  1906.  In  July,  1906,  the  at- 
torney in  fact  of  appellant  leased  the  quar- 
ries to  a  corporation  called  Faragher  Bhi- 
gineering  Company,  and  this  company  began 
operating  the  quarries  about  August  or  Sep- 
tember afterwards,  and  continued  until 
March  or  April,  1907. 

There  was  evidence  showing  that  the  plain- 
tiff owned  a  lot  of  land  in  the  city  of  Ashe- 
ville,  consisting  of  several  acres,  where  he 
resided  with  his  sister,  both  being  unmarried ; 
that  defendant  purchased  a  tract  of  land 
adjoining  the  plaintiff's;  that  the  defend- 
ant's land  was  situated  south  and  east  of 
the  plaintiff's  land  on  the  side  of  the  Town 
Mountain  in  the  corporate  limits  of  Ashe- 
ville;  that  the  defendant's  land  lay  consid- 
erably above  the  plaintiff's  land;  that  in 
1904  the  defendant  opened  up  a  stone  quarry 
on  his  land  at  a  point  about  30  or  40  feet 
from  the  plaintiff's  line,  and  about  400  feet 
from  the  plaintiff's  house,  but  at  an  eleva- 
tion of  50  to  100  feet  above  the  plaintiff's 
residence ;  that  this  stone  quarry  was  opera- 
ted by  means  of  blasting;  and  that  a  stone 
crusher  was  operated  at  the  quarry,  where 
the  stone  was  crushed  into  dust  and  small 
pieces  of  stone,  which  stone  crusher  was 
run  by  steam  power.  The  evidence  tended 
to  show:  That,  beginning  in  1904,  the  de- 
fendant had  in  person  operated  the  quarry 
from  time  to  time.  That'  while  he  so  oper- 
ated it  the  plaintiff's  lands  were  damaged, 
as  alleged  by  the  plaintiff.  That  in  June 
and  September,  1905,  and  February,  1906, 
the  defendant  told  the  plaintiff  that  he  want- 
ed an  agreement  drawn  whereby  the  quarry 
could  be  operated  without  liability  on  his 
part,  and  proposed  to  make  some  arrange- 
ment with  Insolvent  persons  to  conduct 'the 
quarry,  and,  after  considerable  talk  about 
the  matter,  there  were  some  bitter  words 
between  the  parties;  the  defendant  saying, 
"I  will  find  a  way  to  use  that  quarry  with- 
out being  liable."  That  in  July,  1906,  the 
defendant  leased  the  quarry  to  the  Faragher 
Engineering  Company,  to  whom  defendant 
had  promised  to  lease  it  before  he  left  for 
Europe.  In  this  lease,  defendant  retained 
the  right  to  have  a  representative  at  the 
quarries  to  measure  the  stone  removed,  and 
had  the  lessee  to  agree  to  indemnify  him 
against  all  claims  and  actions  for  damages, 
but  did  not  retain  the  right  to  supervise  the 
proper  and  safe  operation  of  those  quarries, 
or  require  the  lessee  to  agree  to  conduct 
them  safely.  Operations  in  the  mine  again 
began  in  1909.  There  was  also  evidence 
that  the  defendant  knew  the  injurious  char- 
acter of  the  operations  at  the  quarry;  that 
he  knew  the  operations  were  calculated  to 
injure  the  plaintiff;  that  he  had  endeavored 
to  get  the  plaintiff  to  draw  a  contract  where- 
by he  would  be  released  from  liability,  had 


endeavored  to  get  him  to  act  as  his  attorney 
and  adviser,  had  proposed  to  lease  the  quarry 
to  insolvent  persons  for  the  purpose  of  being 
relieved  of  liability,  and  finally  had  told 
the  plaintiff  that  he  would  find  a  way  to 
operate  the  quarry  without  liability;  and 
that  he  leased  the  quarry  to  the  Faragher 
Engineering  Company.  The  defendant  was 
absent  from  the  state  from  May,  1906,  to 
October,  1907. 

At  the  conclusion  of  the  evidence,  the  de- 
fendant moved  for  judgment  of  nonsuit,  upon 
the  ground  that  the  operation  of  the  mine 
up  to  the  time  the  Faragher  Company  began 
work  was  with  the  consent  of  the  plaintiff, 
and  that  the  defendant  was  not  responsible 
for  the  acts  of  Faragher  Company,  which 
was  overruled,  and  the  defendant  excepted.' 

The  defendant  tendered  the  following  is- 
sues, which  his  honor  declined  to  submit,  and 
the  defendant  excepted : 

"(1)  Was  the  plaintiflTs  property  injured 
by  the  willful  and  wanton  acts  and  negligence 
of  the  defendant  prior  to  August  4,  1906,  as 
alleged  in  the  complaint? 

"(2)  If  60,  what  actual  damages  is  plain- 
tiff entitled  to  recover? 

"(3)  Is  plaintiff  entitled  to  recover  punitive 
damages  on  account  of  said  willful  and  wan- 
ton acts  and  negligence,  and«  if  so,  how 
much? 

"(4)  Was  the  cause  of  action,  if  any,  of 
plaintiff  against  defendant  prior  to  August, 
1906,  barred  by  the  statute  of  limitations  at 
the  date  of  the  commencement  of  this  action? 

"(5)  Was  plaintiff's  property  injured  by  the 
willful  and  wanton  acts  and  negligence  of 
the  Faragher  Engineering  Company,  as  al- 
leged in  the  complaint,  after  August  4,  1906? 

"(6)  Is  the  defendant  liable  to  plaintiff  for 
the  willful  and  wanton  acts  and  negligence 
of  the  Faragher  Engineering  ComjMiny,  as 
alleged  in  the  complaint? 

"(7)  If  so,  what  actual  damage  is  plain- 
tiff entitled  to  recover? 

"(8)  Is  plaintiff  entitled  to  recover  from 
the  defendant  punitive  damages  on  account 
of  the  willful  and  wanton  acts  of  the  Fara- 
gher Engineering  Company^  alleged  in  the 
complaint? 

"(9)  If  so,  how  much?" 

The  court  adopted  the  following  issues,  to 
which  defendant  excepted: 

''(1)  Was  the  plaintiff,  John  P.  Arthur, 
damaged  by  the  negligent,  wrongful,  and  un- 
lawful acts  of  the  defendant,  Philip  S.  Henry, 
as  alleged  in  the  complaint? 

*'(2)  What  amount  of  damages  by  way  of 
compensation  for  such  acts  committed  after 
4th  of  March,  1905,  if  any,  is  the  plaintiff 
entitled  to  recover? 

"(3)  Were  such  acts  done  by  the  defendant 
wantonly  and  willfully  and  in  reckless  and 
wanton  disregard  of  the  plaintiff's  rights? 

"(4)  What  amount  of  punitive  damages, 
if  any,  is  the  plaintiff  entitled  to  recover  for 
such  acts  committed  after  the  4th  of  March?" 

The  defendant  requested  the  court  to  in- 
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struct  the  Jury  as  follows,  which  request  the 
court  refused,  except  as  stated : 

"(1)  There  Is  no  evidence  In  the  ease  to 
Justify  the  awarding  hy  the  jury  of  punitive 
or  exemplary  damages  for  any  of  the  alleged 
acts  of  the  defendant  committed  prior  to 
August  4,  1906. 

"(2)  Punitive  or  exemplary  damages  cannot 
be  recovered  by  plaintiff  against  defendant 
for  any  acts  of  the  Faragh^  Engineering 
Company,  alleged  in  the  complaint. 

"(3)  There  Is  no  evidence  in  the  case  of 
malice  or  wantonness  toward  plaintiff  on  the 
part  of  the  defendant 

"(4)  There  Is  no  evidence  in  the  case  that 
any  of  the  alleged  acts  of  the  defendant  were 
wIllfuL 

"(5)  There  Is  no  evidence  in  the  case  to  fix 
any  liability  upon  defendant  for  any  of  the 
acts  alleged  against  the  Faragher  Engineer- 
ing Company,  or  for  damages  or  Injuries 
done  defendant  by  said  company. 

"(6)  If  the  jury  shall  find  from  the  evi- 
dence in  the  case  that  the  defendant  conduct- 
ed his  blasting  operation  with  the  consent 
of  the  plaintiff,  the  plaintiff  cannot  recover 
damages   against   the  defendant 

"(7)  If  the  jury  shall  find  from  the  evi- 
dence In  the  case  that  plaintiff  from  time  to 
time  in  the  progress  of  the  quarrsrlng  oper- 
ations of  defendant,  alleged  In  the  complaint, 
requested  defendant  to  continue  his  work  and 
not  to  stop  on  his  (plaintiff's)  kccount,  and 
defendant  did  continue  until  notified  by  plain- 
tiff to  desist  and  cease  to  carry  on  said  oper- 
ations, and  the  defendant,  upon  receipt  of 
such  notice,  did  desist  and  cease,  the  plain- 
tiff cannot  recover  damages  on  account  of 
Injuries  to  his  property  resulting  from  said 
operations.**  The  court  modified  this  In- 
struction by  adding  thereto  the  following: 
''Provided  due  care  was  exercised  in  the  con- 
duct of  such  operations."  As  modified,  the 
said  instruction  was  given. 

"(8>  That  the  cause  of  action  of  plaintiff 
for  damage  and  Injury  to  the  plaintiff's  trees 
and  shrubbery.  If  any  was  done  by  the  de- 
fendant was  barred  by  the  statute  of  lim- 
itations when  this  action  was  begun. 

"(9)  There  is  no  evidence  that  the  plain- 
tiff sustained  any  personal  injury  or  Injury 
to  his  health  by  any  operations  of  defendant 
or  his  lessee.** 

There  are  also  exceptions  to  evidence  and 
to  parts  of  the  charge. 

The  jury  answered  all  the  Issues  in  favor 
of  the  plaintiff,  and  from  a  judgment  there- 
on the  defendants  appealed. 

Jas.  H.  Merrlmon  and  J.  G.  Merrlmon,  for 
appellants.  Locke  Craig,  Jones  &  Williams, 
and  MartlQ  ft  Wright,  for  appellee. 

ALrliBN,  J.  There  are  43  exceptions  in 
the  record,  all  of  which  may  be  considered 
under  the  following  propositions : 

(1)  Is  there  evidence  which  justified  sub- 
mitting the  case  to  the  Jury? 
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(2)  Is  there  evidence  upon  which  the  de^ 
fendant  can  be  held  liable  for  the  acts  of 
Faragher  Company? 

(3)  Is  there  any  evidence  of  wanton  or  ma- 
licious conduct  on  the  part  of  the  defend- 
ant which  will  support  an  award  of  punitive 
damages? 

.  (4)  Did  the  plaintiff  consent  to  the  oper- 
ations of  the  defendant,  and,  if  so,  does  such 
consent  absolve  him  from  liability? 

(5)  Does  the  evidence  of  the  plaintiff  that 
he  claimed  no  damages  prior  to  August,  1906, 
prevent  a  recovery  of  other  damages,  not 
barred  by  the  statute  of  limitations? 

(6)  Is  there  error  in  refusing  the  issues 
tendered  by  the  defendant  or  in  submitting 
those  passed  on  by  the  jury? 

(7)  Is  the  plaintiff's  cause  Of  action,  or 
any  part  thereof,  barred  by  the  statute  of 
limitations? 

Eliminating  for  the  present  the  effect  of 
consent  by  the  plaintiff  to  the  operations  of 
the  defendant  and  also  the  plea  of  the  stat- 
ute of  limitations,  It  is  well  to  consider  the 
first  three  propositions  together,  as  much  of 
the  evidence  bears  on  all  of  them,  and  it  Is 
also  advisable  to  determine  in  the  outset  how 
ttir,  If  at  all,  the  defendant  is  liable  for  the 
conduct  of  the  Faragher  Company. 

[1]  It  is  in  evidence  that  prior  to  the  lease- 
to  the  Faragher  Company,  the  defendant  had 
been  operating  his  quarry;  that  blasting  was" 
necessary  in  the  work  he  was  doing ;  that  he 
had  thrown  stones  on  the  premises  of  the 
plaintiff ;  that  complaint  had  been  made,  and 
he  had  been  told  of  the  danger  to  the  plaia- 
tiff;  and  that  the  lease  to  the  Faragher 
Company  was  for  the  purpose  of  having  these 
operations  continued,  ilt  is  also  in  evidence 
that  the  quarry  was  within  the  corporate 
limits  of  the  city  of  Asheville,  and  that  there 
were  several  homes,  including  that  of  the 
plaintiff,  near  to  It 

This  evidence,  if  accepted  by  the  jury, 
brings  the  case  within  the  doctrine  of  Hunter 
V.  Railroad,  162  N.  C.  688,  68  S.  E.  237,  29 
L.  R.  A.  (N.  8.)  851,  136  Am.  St  Rep.  854,  in 
which  the  defendant  b^an  blilsting  on  its 
right  of  way  for  a  lawful  purpose,  and,  after 
notice  of  danger  to  the  plaintiff,  entered  into 
an  agreement  with  another  to  do  the  work  in 
the  same  way,  under  a  contract  which,  by  its 
terms,  would  establish  the  relation  of  Inde 
pendent  contractor,  and  It  was  held  that  the 
defendant  was  liable  for  the  acts  of  the  con- 
tractor. 

In  Thomas  v.  L.  Co.,  153  N.  C.  358,  69  S.  B. 
275,  32  L.  R  A.  (N.  S.)  584,  Justice  M:anning 
reviews  the  cases  holding  that  one  cannot 
escape  liability  by  entering  Into  an  inde 
pendent  contract,  if  the  work  to  be  done  is 
intrinsically  dangerous,  and  says,  with  refer- 
ence to  the  Hunter  Case,  supra:  ''In  Hunt- 
er's Case,  this  court  ruled  that  the  work 
there  handed  over  to  the  Independent  contrac- 
tor to  be  done,  to  wit  blasting  of  rock,  fell 
within  the  established  exception  to  the  rule 
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of  nonllabilltT,  by  reason  of  Its  dangerous 
character." 

These  decisions  were  the  result  of  the 
unanimous  opinion  of  the  court,  and  on  their 
authority  we  must  hold  that  the  work  to  be 
done  was  of  such  character  that  the  defend- 
ant could  not  protect  himself  by  the  lease 
he  made,  and  that  he  is  liable  for  the  acts 
of  the  Faragher  Company  in  the  prosecu- 
tion of  the  work. 

If  so,  all  the  evidence  as  to  the  operation 
of  the  quarry  may  be  considered  in  deter- 
mining whether  there  was  sufficient  evidence 
to  be  submitted  to  the  jury. 

[2,  3]  The  plaintiff  was  entitled  to  recover 
damages,  if  the  defendant  threw  stones  upon 
his  land  without  his  consent,  and,  if  he  con- 
dented  to  the  use  of  the  quarry,  he  could  also 
recover  if  the  work  was  negligently  done. 

As  we  are  not  now  considering  the  effect 
of  consent  on  the  part  of  the  plaintiff,  the 
question  then  arises:  Was  there  evidence 
of  negligence  on  the  part  of  the  defendant  or 
Faragher  Company? 

[4]  There  was  evidence  that  by  the  use  of 
proper  precautions  there  would  be  no  danger 
to  the  plaintiff's  property,  and  that  persons 
400  or  500  yards  away  would  not  be  dis- 
turbed by  the  noises  more  than  by  ordinary 
traffic.  There  was  also  evidence  that  the 
precautions  used  were  not  sufficient;  that 
the  defendant  used  for  smothering  the  blasts 
six  small  pine  logs;  that  stones  were  show- 
ered on  the  premises  of  the  plaintiff,  and  fell 
around  the  house  the  plaintiff  and  his  sister 
were  living  in;  that  one  stone  as  large  as 
an  ordinary  letter  box  came  over  the  hoi«se 
and  shattered  the  limbs  of  a  tree  in  front  of 
the  house;  that  stones  fell  on  the  sheds  on 
the  premises ;  and  that  grapevines  and  fruit 
trees  were  destroyed.  There  was  also  evi- 
dence that  one  of  the  blasters  employed  at 
the  quarry  was  reckless,  and  that  another 
said,  just  before  a  blast,  that  he  was -going  to 
shell  the  town,  and  that  when  he  fired  the 
blast  rocks  and  stones  flew  everywhere.  This 
was,  in  our  opinion,  ample  evidence  of  negli- 
gence. 

[6]  There  was  much  evidence  to  the  con- 
trary, tending  to  prove  that  diligence  was 
exercised  by  the  defendant,  and  that  he  was 
careful  to  avoid  injury  to  the  plaintiff;  but 
it  is  not  within  our  province  to  pass  on  the 
credibility  of  the  witnesses. 

If  there  was  evidence  of  negligence  for 
the  consideration  of  the  jury,  was  there  any 
view  of  the  case  in  which  the  question  of  pu- 
nitive damages  could  be  submitted  to  them? 

[6]  If  there  was  evidence  that  the  acts 
of  the  defendant  evinced  a  reckless  indiffer- 
ence to  the  rights  of  the  plaintiff,  that  they 
were  done  wantonly,  or  from  a  bad  motive, 
punitive  damages  could  be  awarded. 

[7]  There  was  evidence  that  the  defendant 
knew  that  the  operation  of  the  quarry  was 
dangerous,  and  that  it  was  injurious  to  the 
property  of  the  plaintiff;   that  he  had  tried 


to  buy  the  plaintilTs  property;  that  com- 
plaints had  been  made  to  him  from  time  to 
time,  and  he  had  promised  to  correct  the 
trouble;  that  he  had  endeavored  to  secure 
the  services  of  the  plaintiff  to  draw  a  con- 
tract for  him  with  other  persons,  by  which 
he  would  escape  liability;  that  he  had  pro- 
posed to  lease  the  quarry  to  insolvent  per- 
sons for  this  purpose;  that  he  had  threat- 
ened the  plaintiff,  saying  he  was  going  to 
operate  a  power  house  all  night;  that  the 
plaintiff  told  him  that  he  would  have  him 
indicted,  and  he  replied  that  he  would  find 
a  way  by  which  he  could  use  the  quarry 
without  incurring  any  liability  to  the  plain- 
tiff ;  that  within  a  few  months  he  leased  the 
quarry  to  the  Faragher  Company  for  the 
purpose  of  having  it  operated,  in  which  lease 
there  was  no  stipulation  for  prudent  manage- 
ment, or  that  any  precautions  should  be  taken 
to  protect  the  property  of  the  plaintiff,  but 
it  was  provided  therein  that  said  company 
would  save  the  defendant  harmless  from 
any  and  all  actions  or  claims  for  damages 
of  all  kind,  character,  or  description  caused 
by  any  operations,  conduct,  or  work  in,  at,  and 
upon  the  said  quarries,  by,  through,  and  with 
its  servants,  agents,  and  employte,  and  would 
prosecute  any  and  all  actions  necessary  for 
the  full,  complete,  and  ample  protection  of 
the  defendant  against  such  claims ;  and  that 
while  the  quarry  was  operated  by  the  Fara- 
gher Company  conditions  were  worse  than 
before. 

There  was  also  evidence  on  the  part  of  the 
defendant  directly  contradicting  the  evidence 
of  the  plaintiff,  and  tending  to  prove  that  he 
had  treated  the  plaintiff  at  all  times  with 
neighborly  consideration;  that  he  had  al- 
ways discontinued  the  operations  when  the 
plaintiff  asked  him  to  do  so;  that  he  never 
resumed  the  operation  of  the  quarry  unless 
requested  to  do  so  by  the  plaintiff;  that  he 
made  the  lease  to  the  Faragher  Engineering 
Company  in  good  faith  and  for  the  purpose 
of  carrying  out  works  of  public  improvement ; 
that  the  Faragher  Engineering  Company  was 
capable  of  carrying  on  these  operations  in 
an  inoffensive  manner;  that  Mr.  Odell,  the 
engineer  of  the  Faragher  Engineering  Com- 
pany, was  an  engineer  of  ability  and  knew 
how  to  carry  on  these  operations  without 
offense;  and  that  it  would  be  contrary  to 
all  the  intercourse  between  the  plaintiff  and 
the  defendant  to  find  that  the  defendant  had 
been  actuated  by  the  sinister  motive  of  wish- 
ing to  injure  the  plaintiff  by  this  lease! 

These  were  matters  for  the  jury,  and  at 
least  furnished  some  evidence  that  the  de- 
fendant was  recklessly  indifferent  to  the 
rights  of  the  plaintiff. 

[8,  9]  If  there  was  evidence  of  negligence 
and  wantonness  on  the  part  of  the  Faragher 
Company,  the  conversation  of  the  plaintiff 
with  the  defendant  in  1904,  as  to  the  opera- 
tion of  a  quarry  near  him,  the  letter  of  Feb- 
ruary 16,  1906,  and  the  rock  which  fell  on 
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the  house  of  the  plaintiff  In  1904,  were  com- 
petent as  tending  to  fix  the  d^endant  with 
notice  of  the  danger  to  the  plaintiCTs  prop- 
erty at  the  time  of  the  lease  to  the  Faragher 
Company,  and,  whenever  pnnitlTe  damages 
may  be  awarded,  evidence  of  the  financial 
condition  of  the  defendant  is  admissible 
in  behalf  of  the  plaintiff  (Tncker  v.  Winders, 
130  N.  G.  147,  41  a  B.  8),  and  his  honor 
carefnlly  restricted  the  evidence  to  these 
purposes. 

This  brings  ns  to  the  consideration  of  the 
evidence  tending  to  show  consent  on  the  part 
of  the  plaintiff,  and  it  mnst  be  remembered 
that  the  defendant  has  at  all  times  denied 
that  there  was  negligence  in  the  operation 
of  the  quarry,  and  that  his  contention  is 
tiiat  the  plaintiff  consented  for  him  to  work 
the  quarry,  and. not  for  liim  to  work  it  neg- 
ligently. 

There  is  evidence  of  such  consent,  but  it 
is  coupled  with  the  condition  that  the  quarry 
must  not  threaten  injury  to  life  or  property, 
and  the  question  was  properly  submitted  to 
the  jury,  as  follows :  "If  the  Jury  shall  find 
from  the  evidence  in  the  case  that  the  plain- 
tiff, from  time  to  time,  in  the  progress  of  the 
quarrying  operations  of  defendant,  alleged 
in  the  complaint,  requested  defendant  to  con- 
tinue his  work  and  not  to  stop  on  his  (plain- 
tiff's) account,  and  defendant  did  continue 
until  notified  by  the  plaintiff  to  desist  and 
cease  to  carry  on  said  operations,  and  the  de- 
fendant, upon  the  receipt,  of  such  notice,  did 
desist  and  cease,  the  plaintiff  cannot  recover 
damages  on  account  of  injuries  to  liis  prop- 
erty resulting  from  said  operations,  provided 
due  care  was  exercised  in  the  conduct  of 
such  operations,  but  a  request  of  the  plaintiff 
to  the  defendant  not  to  cease  and  discontinue 
his  work  on  those  premises  will  not  be  con- 
strued by  the  law  to  authorize  the  defendant 
to  conduct  these  operations  in  a  negligent 
or  in  an  obviously  dangerous  manner,  and 
if  you  find  from  the  evidence  that  the  oper- 
ations of  the  defendant  in  this  quarry  and 
this  stone  crusher,  during  the  period  covered 
by  your  inquiry,  were  at  the  instance  and 
express  suggestion  of  the  plaintiff^  and  you 
further  find  that  these  operations  were  con- 
ducted with  due  care,  and  that  there  was  no 
other  or  further  Injury  to  the  property  of  the 
plaintiff  than  was  necessarily  involved  In  the 
operation  of  the  quarry,  then  the  plaintiff 
would  not  be  entitled  to  recover.  But  if 
you  find  that  the  operations  were  n^ligently 
carried  on,  and  that  unnecessary  injury  was 
done  to  the  property  of  the  plaintiff,  the  fact 
of  the  plaintiff's  request  or  suggestion  would 
not  deprive  him  of  the  right  to  recover  here." 

[10]  Nor  did  the  statement  of  the  plaintiff 
on  the  witness  stand  that  he  claimed  no 
damages  prior  to  August  4,  1006,  prevent  an 
Inquiry  as  to  all  damages  not  barred  by  the 
statute  of   limitations.     It  is  a   statement 


which  ought  to  have  had  weight  with  the 
jury;  but  It  does  not  amount  to  a  retraxit, 
and  as  a  contract  there  is  no  mutuality  and 
no  consideration. 

[11]  The  Issues  adopted  by  the  court  were 
sufficient  to  present  all  the  contentions  of 
the  parties,  and  they  arose  on  the  pleadings, 
and,  when  this  is  true,  the  refusal  to  sub- 
mit other  issues  Is  not  error. 

[12]  Nor  do  we  find  any  error  as  to  the 
statute  of  limitations.  The  action  was  com- 
menced on  the  4th  day  of  August,  1909,  and 
it  was  admitted  that  the  defendant  was  ab- 
sent from  the  state  continuously  for  17 
months,  from  May  22,  1906,  and  his  honor 
told  the  Jury  they  could  not  award  damages 
for  acts  done  prior  to  three  years  before 
the  commencement  of  the  action,  excluding 
from  the  computation  the  time  the  defendant 
was  absent  from  the  state,  which  is  in  accord 
with  the  statute.    Rev.  1905,  |  866. 

[13]  His  honor  might  with  propriety  have 
given  the  ninth  prayer  for  instruction  as  a 
cautionary  measure;  but  he  was  not  com- 
pelled to  do  so,  as  there  was  no  evidence  of 
injury  to  the  health  or  person  of  the  plain- 
tiff, and  there  is  no  suggestion  in  the  record 
that  he  claimed  damages  on  that  account, 
and  the  charge  permits  no  recovery  except 
for  injury  to  property. 

We  liave  examined  the  record  with  care, 
and  have  considered  all  the  exceptions,  and 
find  no  error. 

No  error. 


(157  N.  C.  4S8) 
ARTHUR  V.  HENRY. 

(Supreme  Court  of  North  Carolina.    Dec.  20, 

1911.) 

Damages  (|  62*)—Triajc^— Physical  Injury. 

One  may  not  recover  damages  for  fright 
unaccompanied  by  physical  injury;  but,  where 
one  is  frightened  to  such  an  extent  that  he 
suffers  physical  pain  and  is  made  Bick,  the 
wrongdoer  is  liable  provided  the  fright  brought 
about  by  his  negligence  was  the  proximate  cause. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {  100;   Dec.  Dig.  S  62.*] 

Appeal  from  Superior  Court,  Buncombe 
County;   Webb,  Judge. 

Action  by  Fanny  V.  Arthur  against  P.  S. 
Henry.  From  a  Judgment  for  plaintifl!»  de- 
fendant appeals.    Affirmed. 

James  H.  Merrimon  and  James  G.  Merri- 
mon,  for  appellant  Locke  Craig,  Martin  & 
Wright,  and  Jones  &  Williams,  for  appellee. 

ALXjEN,  J.  The  evidence  in  this  case  and 
the  questions  presented  are  practically  iden- 
tical with  those  in  the  case  of  John  P.  Arthur 
V.  Henry,  73  S.  B.  206,  at  this  term,  except 
in  that  case  the  plaintiff  was  seeking  to  re- 
cover damages  for  injury  to  his  property, 
I  compensatory  and  punitive,  while  in  this  the 
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pljaintiff,  who  la  a  sister  of  John  P.  Arthur 
and  lived  In  the  house  with  him,  sues  to 
recover  damages  for  Injury  to  her  health.  In 
this  action  punitive  damages  were  not  award- 
ed. 

There  was  evidence  which,  If  accepted  hy 
the  jury,  established  the  fact  that  the  plain- 
tiff was  made  sick  and  suffered  in  body  and 
mind,  as  the  result  of  the  operations  of  the 
defendant  and  of  the  Faragher  Company,  for 
whose  acts  the  defendant  was  liable,  and 
bis  honor  was  careful  to  exclude  the  Idea 
that  the  plaintiff  could,  recover  for  fright 
unaccompanied  by  physical  Injury.  He  said 
to  the  Jury:  'That  mere  fright  Is  not  action- 
able. Because  a  man  or  woman  gets  fright- 
ened at  something,  it  is  not  actionable.  If 
you  find  that  the  plaintiff  In  this  cause  was 
frightened,  that  she  was  put  In  fear,  the 
court  charges  you  that  that  Is  not  actionable ; 
but  If  you  find  that  she  was  put  In  fear  and 
frightened  to  such  an  extent  that  she  suffer- 
ed physical  pain,  suffered  In  body  and  mind, 
and  was  made  sick,  and  that  such  fright  and 
fear  was  brought  about  by  the  negligence  of 
the  defendant  and  was  Its  proximate  cause, 
then  the  law  says  It  Is  actionable.  If  you 
find  the  defendant  was  guilty  of  negligence, 
and  that  rocks  fell  about  the  house,  and 
that  thereby  she  was  put  In  fear  or  fright- 
ened, but  If  you  find  that  she  was  not  made 
sick  by  reason  of  such  fright,  but  her  sick- 
ness was  caused  by  other  causes,  that  her 
sickness  came  from  some  other  cause,  and 
that  she  was  not  made  sick  by  reason  of 
this  fright,  and  that  she  was  made  sick 
by  some  other  cause  than  the  fright,  she 
could  not  recover.  As  I  have  said,  mere 
fright  Is  not  actionable,  but  If  she  was  put 
In  fear  by  reason  of  rocks  falling  around,  If 
you  find  they  did  so  fall,  and  she  became 
sick,  and  that  the  sickness  was  the  Immedi- 
ate result  of  the  fright,  that  the  sickness 
followed  from  the  fright,  and  that,  had  It 
not  been  for  such  fright  and  fear,  the  sick- 
ness would  not  have  come,  then  It  Is  action- 
able; but.  If  It  did  not  flow  directly  from 
that,  she  would  not  be  entitled  to  recover. 
Or  It  you  find  that  she  was  not  put  In  fear 
and  not  frightened,  and  not  made  sick  by 
the  negligence  of  the  defendant.  If  such  acts 
were  negligent,  then  she  would  not  be  en- 
titled to  recover.  If  you  find  that  she  was 
consulted  and  that  she  consented  that  they 
might  go  on  with  the  blasting,  on  condition 
that  they  would  come  and  give  her  notice 
before  the  blasts  were  set  off,  and  that  they 
did  give  her  notice,  then  the  court  charges 
you  that  she  could  not  recover." 

This  follows  the  principle  announced  In 
Klmberly  y.  Rowland,  143  N.  G.  3d8,  55  8. 
B.  778,  7  L.  B.  A.  (N.  S.)  545,  which  has 
been  affirmed  at  this  term  In  May  ▼•  TeL 
Co.,  72  S.  B.  1059. 

We  find  no  error. 

No  error. 


a^  N.  C.  568> 

BITTBB  liUMBEB  CO.  T.  MOFPITT. 

(Supreme  Court  of  North  Carolina.    Dec.  20, 

19U.) 

Appeal  and   Ebbob  (S  273^)^B!zcEpnons^ 

SCOPK. 

An  exception  to  the  whole  charge  on  a  cer- 
tain issue  which  contains  several  distinct  propo- 
sitions, and  which  does  not  point  out  the  errors 
complained  of,  will  not  be  considered  on  appeal. 

[Dd.  Note.~For  other  cases,  see  Appeal  and 
£3rror,  Dec  Dig.  |  278;*  Trial,  Cent  Dig.  | 
($94.1 

Appeal  from  Superior  Court,  Ma^n  Coun* 
ty;   Cllne,  Judge. 

Action  by  the  Bitter  Lumber  Company 
against  George  W.  Moffitt  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

The  plaintiff  alleges  In  Its  complaint  thai 
on  the  2d  day  of  May,  1908,  the  defendant 
executed  his  five  notes,  by  which  he  promised 
to  pay  the  plaintiff,  in.  the  aggregate,  |987.- 
84,  and  that  on  the  same  day  he  executed 
certain  chattel  mortgages  to  secure  the  pay- 
ment of  the  same.  The  defendant  In  his  an- 
swer admits  the  execution  of  the  notes  and 
mortgages,  and  alleges,  by  way  of  counter- 
claim, that  he  and  the  plaintiff  had  entered 
Into  a  logging  contract,  which  the  plaintiff 
had  failed  to  perform,  and  that  he  had  been 
damaged  thereby.  Separate  Issues  were  sub- 
mitted to  the  Jury  on  the  items  of  damage 
alleged  in  the  answer,  all  of  which  were  an- 
swered In  favor  of  the  defendant,  except  the 
third  as  to  reskld^lng  logs.. 

The  allegation  of  the  answer  In  reference 
to  reskiddlng  Is  as  follows:  "(2)  And  that 
the  said  plaintiff  agreed  with  this  defendant 
to  keep  the  tramroads  running  and  to  re- 
move all  logs  as  fast  as  they  were  skidded* 
and  this  the  said  plaintiff  failed  And  refus- 
ed to  do,  so  that  this  defendant  was  com- 
pelled to  reskid  about  1,000,000  feet  of  logs, 
to  his  great  damage,  to  wit.  In  the  sum  of 
$750.**  And  the  parts  of  the  written  con- 
tract relating  thereto  are:  **The  said  party 
of  the  first  part  (Moffitt)  agrees  to  cut  all 
of  said  trees  and  timber  into  mill  lengths 
of  twelve,  fourteen,  and  sixteen  feet  long, 
allowing  on  each  log  four  Inches  to  square 
the  lumber,  and  will  deliver  the  same  at  such 
place  on  the  double-deck  skldways  along  the 
tram  as  may  be  designated  by  the  said  party 
of  the  second  part  (the  Lumber  Company). 
The  trees  and  timber  cut  and  delivered  as 
aforesaid  shall  be  Inspected  and  measured  ac- 
cording to  'Lumberman's  Favorite  Log  Scale 
Bule,'  and  all  logs  shall  be  measured  at  the 
small  end,  under  the  bark,  narrow  diameter, 
and  all  logs  shall  be  delivered  on  the  tram- 
road  skldways,  which  are  to  be  double-deck 
skldways,  and  shall  be  scaled  at  the  mill." 

The  defendant,  among  other  things,  testi- 
fied: That  he  and  the  plaintiff  executed  the 
contract  set  out,  and  attached  to  and  made 
a  part  of  the  defendant's  answer,  and  that 
this  was  the  only  written  contract  about  the 
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tiftnaactlon.  That*  pnrsnaBt  to  the  tenna  of 
said  contract,  he  commenoed  to  build  akid- 
ways  along  th^L  line  of  trapway  mentioned 
in  said  contract,  the  tramroad  not  being  bnllt 
at  that  time,  but  had  been  definitely  marked 
out  and  suryeyed  and  pegs  placed  along  the 
line  of  survey.  That  he  built  100  or  more 
skidways  along  the  line  of  the  tramway  that 
had  been  surveyed.  That  some  of  the  skid- 
ways  were  double  decked  and  some  single 
decked.  He  admitted  It  was  his  duty  to  con- 
stmct  the  skidways  provided  for  in  the  con- 
tract, upon  which  the  logs  were  to  be  deliv- 
ered. 

He  further  testifled  that,  independent  of 
the  written  contract,  the  defendant^  agreed 
to  have  the  logs  removed  to  the  mill* as  fast 
as  the  defendant  put  them  on  the  skids,  and 
thus  ke^  the  skidways  clear,  and  that  it 
ftdled  to  do  so,  and  that  the  skidways  were 
consequently  filled  up  with  logs,  and  defend- 
ant was  compelled  to  drag  about  1,000,000 
feet  of  the  logs  into  the  vicinity  of  the  skid- 
ways and  leave  them  there,  and  then,  when 
the  skidways  Were  cleared  of  logs,  def^idant 
was  obliged  to  take  his  hands  and  cattle 
back  and  reskld  this  1«000,000  feet  or  hire 
other  parties  to  do  this  for  him;  that  is  to 
say,  to  put  these  logs  cm  the  skidways  in 
position  to  be  loaded  on  the  tram  cars,  and 
that  this  necessitated  an  additional  expense 
of  60  cents  a  thousand  to  the  defendant  to 
reskld  this  1,000,000  feet,  or  a  total  of  |500, 
which  the  plaintiff  had  not  paid  him  for. 

From  a  judgment  rendered  in  accordance 
with  the  issues,  the  defendant  appealed. 

J.  Frank  Ray  and  Robertson  &  Benbow, 
for  appellant  Johnston  &  Horn  and  L.  C 
Bell,  for  appellee. 

PER  CURIAM.  There  are  seven  excep- 
tions in  the  record,  all  of  which  are  formal, 
except  three  to  parts  of  the  charge. 

The  first  of  these  must  be  disregarded,  be- 
cause it  is  to  the  whole  charge  on  the  third 
issue,  which  covers  3^  pages  of  the  printed 
record,  and  oontalns  several  distinct  prop- 
ositions, and  the  errors  complained  of  are 
not  pointed  out.  Owaltney  v.  Assur.  Co.,  132 
N.  a  929,  44  S.  E.  059. 

The  second  is  to  the  part  of  the  charge  on 
the  third  issue,  as  foUows:  '*The  defendant 
obligated  himself  In  this  contract  to  skid 
logs,  and  on  double-deck  skids,  along  the 
skidways  over  the  tram,  and,  as  the  court 
thinks,  there  is  nothing  in  the  written  con- 
tract in  regard  to  the  time  when  the  logs 
would  be  taken  off  the  skidways  by  the  lum- 
ber company;  and  so  I  charge  you  that, 
nothing  else  appearing,  the  defendant  could 
not  recover  anything  under  this  issue."  An 
examination  of  the  contract  shows  that  there 
is  no  stipulation  requiring  the  plaintiff  to 
move  the  logs  from  the  skldway  in  any  par^ 
ticular  time,  and,  if  the  defendant  relied  on 
the  contract  alone,  there  could  be  no  recovery 


on  this  item  of  damage,  as  stated  by  his 
honor,  as  the  evidence  shows  that  the  de- 
fendant did'  not  rely  upon  the  position  that 
under  the  contract  the  plaintiff  could  not 
unreasonably  delay  the  removal  of  the  logs, 
but  on  an  independent  agreement  between 
him  and  the  plaintiff.  This  question  was 
submitted  to  the  jury  under  proper  instruct 
tiona. 

The  third  exception  is  to  the  statement  of 
the  contentions  of  the  x>arties,  all  of  which 
arose  on  the  evidence. 

Upon  an  examination  of  the  whole  record, 
it  appears  to  us  that  the  case  has  been  tried 
impartially,  and  that  there  is  no  error. 

1^0  error. 

(157  N.  c.  M» 

BEARD  V.  TATLOR. 

(Supreme  Court  of  North  Carolina.    Dec  20, 

1911.) 

DSBDS     (I     38*)—- DKSOBIPTION— BUFfTGIBlf  OT-f- 

Xndkfiniteness. 

A  deed,  issued  at  an  execution  sale,  called 
for  a  tract,  owned  by  the  debtor  (naming  him), 
**containing  about  11  acres,  where  he  now  lives, 
excepting  three  acres  including  house  and  bam 
^which  was  allotted  him  as  ms  homestead  the 
remaining  eight  acres  or  so  much  thereof  as  may 
be  necessary  to  satisfy  said  execution.'*  Held, 
that  the  deed  was  void  for  indefinitenes^  in  tliat 
it  could  not  be  said  what  part  of  the  eiJe^t-acre 
tract  was  intended  to  be  conveyed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  65-79 ;   Dec.  Dig.  S  38.»J 

Appeal  from  Superior  Court,  Swain  Coun- 
ty; Webb,  Judge. 

Action  by  T.  G.  Beard  against  W.  M.  Tay- 
lor. From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

The  entire  case  on  appeal  is  as  follows: 
'*This  Is  an  action  of  ejectment  against  Tay- 
lor, the  judgment  debtor,  by  Beard,  judgment 
creditor,  the  grantee  of  the  purchaser  at  the 
execution  sale.  The  court  submitted  the 
fourth  issue,  set  out  in  the  record,  and 
charged  upon  the  same  as  follows:  'The 
court  charges  you  that,  if  you  believe  all  the 
evidence  in  this  case,  you  will  answer  the 
fourth  issue,  ''No."  The  court  Is  of  the  opin- 
ion, and  so  charges  you,  that  the  descrip- 
tion in  that  deed  from  the  sheriff  to  the  par- 
ty under  whom  the  plaintiff  claims  is  so 
vague  and  insufficient  that  it  does  not  con- 
vey any  property  at  all,  or  any  part  thereof. 
So  the  court  charges  you  that,  if  you  believe 
all  the  evidence,  you  will  answer  the  fourth 
issue,  ''No.*"  To  this  charge  the  plaintiff, 
Beard,  excepts,  or,  to  be  more  specific,  to 
the  part:  The  court  charges  you  that,  if 
you  believe  all  the  evidence  in  this  case,  you 
will  answer  the  fourth  issue,  "No." '  Also  to 
the  part:  The  court  is  of  the  opinion,  and  so 
charges  you,  that  the  description  in  that  deed 
from  the  sheriff  to  the  party  under  whom  the 
plaintiff  claims  is  so  vague  and  insufficient 
that  it  does  not  convey  any  property  at  all, 
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or  any  part  thereof.*  The  plaintiff,  Beard, 
excepts  to  that  part  of  the  judgment  In  this 
action  on  said  fourth  Issue  declaring  that 
plaintiff  Is  not  the  owner  of  the  11  acres,  or 
any  part  thereof.** 

The  following  statement  appears  In  the 
record:  "Calls  of  SherUTs  Deed  of  11- Acre 
Tract  Also  another  tract  of  land,  owned 
by  W.  M.  Taylor,  containing  about  11  acres, 
where  he  now  lives,  excepting  three  acres  In- 
cluding house  and  bam — which  was  allotted 
him  as  his  homestead  the  remaining  eight 
acres  or  so  much  thereof  as  may  be  neces- 
sary to  satisfy  said  execution." 

There  was  a  Judgment  In  favor  of  the  de- 
fendant, and  the  plaintiff  excepted  and  ap- 
pealed. 

F.  O.  Fisher,  for  appellant  Bryson  ft 
Black,  for  appellee. 

ALLEN,  J.  The  case  on  appeal  does  not 
disclose  what  evidence  was  introduced  on 
the  trial,  nor  does  it  set  out  or  Identify  the 
deed  referred  to,  and  as  the  action  of  the 
judge  Is  presumed  to  be  correct  we  must  af- 
firm the  judgment  If,  however,  the  excep- 
tion Is  Intended  to  present  the  correctness  of 
a  ruling  by  the  judge  that  the  description 
under  the  heading,  **Call8  of  sheriff's  deed 
for  11-acre  tract,"  Is  void  for  uncertainty, 
we  would  hold  that  there  Is  no  error.  If 
the  description  had  stopped  at  the  word 
"homestead,"  It  would  have  been  sufficient, 
but  the  additional  clause  makes  It  impossible 
to  say  what  part  of  the  eight  acres  Is  In- 
tended to  be  conveyed. 

Cathey  v.  Lumber  Co.,  151  N.  0.  5d2,  66  S. 
B.  580,  Is  In  point  In  that  case  the  grantor 
attempted  to  convey  824  acres,  part  of  a  tract 
of  land  of  724  acres,  and  It  was  held  that  no 
title  passed:  the  court  saying:  "The  deed 
under  which  defendant  claims  does  not  pur- 
port to  convey  the  whole  of  a  described  tract 
of  land,  but  only  a  certain  number  of  acres 
thereof,  to  wit  *324  acres  of  land,  part  of  a 
certain  tract  of  land  composed  of  Nos.  3044, 
8097,  and  3098,  In  Graham  county.'  The 
boundaries  of  the  entire  tract  from  which 
the  824  acres  are  to  be  taken,  are  set  out 
with  exactness,  and  the  entire  tract,  as  stat- 
ed In  the  deed,  contains  724  acres.  The  deed 
furnishes  no  means  by  which  the  324  acres 
can  be  Identified  and  set  apart  nor  does 
the  instrument  refer  to  something  extrinsic 
to  It  by  which  those  acres  may  be  located. 
It  is  self-evident  that  a  certain  part  of  the 
whole  cannot  be  set  apart,  unless  the  part  can 
be  In  some  way  Identified.  Therefore,  where 
a  grantor  undertakes  to  convey  a  part  of  a 
tract  of  land,  his  conveyance  must  Itself  fur- 
nish the  means  by  which  the  part  can  be 
located;  otherwise  his  deed  Is  void,  for  it  Is 
elementary  that  every  deed  of  conveyance 
must  set  forth  a  subject-matter,  either  cer- 
tain within  Itself,  or  capable  of  being  made 


certain  by  recurrence  to  something  extrioBle^ 
to  which  the  deed  refers." 

The*  judgment  must  be  affirmed. 

No  error* 


(167  N.  C.  621) 
BTATB  ▼.  CORPENING. 

(Supreme  Court  of  North  Carolina.    Dec  20^ 

1911.) 

1.  Criminal  Law  (J  409*)~EiViDENCB. 

The  part  of  a  letter  which  contained  8eve]> 
able  and  distinct  admissions  by  accused  tending 
to  show  guilt  were  admissible  in  evidence, 
though  the  remaining  part  was  lost  or  destroy- 
ed; distinct  parts  of  a  writing  containing  ad- 
missions favorable  to  the  offering  party  beinf 
admissible  in  evidence,  leaving  the  other  party 
to  put  the  remaining  part  of  the  document  in 
evidence  If  it  explains  or  qualifies  the  admls* 
sion. 

[Ed.  Note.— For  other,  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  918,  919;  Dec.  Dig.  %  409.^] 

2.  Cbiminal  Law  ({  719*)— Tbial— Iicpbopeb 
Aboument. 

It  was  error  for  the  state's  attorney.  In  a 
seduction  case,  to  read  to  tbe  jury  the  facts  in 
a  similar  case  in  an  adjoining  county,  relied 
upon  as  supporting  prosecutrixs  evidence,  and 
to  state  to  the  jury  that  a  jury  in  the  other 
county  had  convicted  in  that  case,  and  that  the 
supporting  evidence  was  much  stronger  in  tlie 
present  case  than  in  the  other  case,  though  the 
state's  attorney  may  properly  state  the  facts  of 
the  decisions  relied  upon  by  him  to  the  extent 
of  applying  the  law  of  such  decisions  to  the  in* 
stant  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  719.*] 

Appeal  from  Superior  Court,  Macon  Coun- 
ty;  Webb,  Judge. 

WlU.Corpenlng  was  convicted  of  seduction, 
and  he  appeals.  Reversed,  and  new  trial 
ordered. 

Defendant  assigned  as  error  the  fact  ap- 
pearing of  record  that,  with  other  letters, 
complete  in  form  and  tending  to  establish 
guilt,  the  court,  over  defendant's  objection, 
admitted  a  portion  of  a  letter  containing  rel- 
evant admissions  of  defendant,  the  remain- 
ing portions  of  the  letter  having  been  lost 
or  destroyed;  that  the  plaintill's  attorney, 
over  defendant's  objections,  was  allowed  to 
make  improper  user  of  the  facts  of  another 
case  In  his  argument  to  the  jury. 

Johnston  &  Horn  and  J.  Frank  Ray,  for 
appellant  T.  W.  Blckett,  Atty.  Gen.,  Geo, 
L.  Jones,  Asst  Atty.  Gen.,  and  Robertson  ft 
Benbow,  for  the  State. 

HOKIV  J*  [1]  The  portion  of  the  letter 
admitted  In  evidence  contained  severable  and 
distinct  declarations  or  admissions  tending  to 
establish  gi  lit  on  the  part  of  the  defendant, 
and,  in  our  opinion,  the  same  were  properly 
received  in  evidence. 

The  portion  of  the  letter  which  remain- 

ed   afforded  the  best  evidence   of   the   ad- 
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miflslons  contained  In  It,  and  apart  from  this 
admissions  of  this  character  are  not  ordi- 
narily considered  to  be  within' the  best  evi- 
dence rule.  McKelrey  on  Evidence,  p.  94« 
It  Is  sometimes  said  that,  when  an  admission 
appears  in  a  writing,  the  whole  instrument, 
or  80  much  of  It  as  relates  to  the  matter 
embraced  in  the  admissions,  must  be  read; 
but  this  must  be  taken  with  some  qualifica- 
tion, and  a  party  may  always  offer  a  dis- 
tinct and  severable  portion  of  a  writing,  con- 
taining declarations  or  admissions  of  his 
adversary  which  tend  to  establish  his  posi- 
tion, leaving  to  that  other  the  right  to 
put  such  remaining  portions  in  evidence 
which  may  serve  to  explain  or  qualify  the 
admission.  1  Ency.  of  Evidence,  pp.  385, 
609,  and  note  50,  p.  610;  Rouse  v.  Whited,  25 
N.  T.  170,  82  Am.  Dec  337;  Cramer  v.  Gregg, 
40  111.  App.  442;  Jones  v.  Fort,  36  Ala.  449; 
1  Elliott  on  Evidence,  S  241,  p.  349. 

In  this  last  citation,  it  is  said:  '*Every  ad- 
mission is  to  be  taken  as  an  entirety  of  the 
fact  which  makes  for  the  one  side,  with  the 
qualifications  which  limit,  modify,  or  destroy 
its  effect  on  the  other  side.  Thus,  as  is  al- 
ready shown,  where  part  of  a  statement  or 
document  Is  introduced  as  an  admission  by 
and  against  a  party,  or  even  part  of  a  con- 
versation or  correspondence  is  so  used,  he 
is  entitled  to  introduce  such  other  part  there- 
of,  if  any,  as  modifies  or  explains  the  alleged 
admission.  Indeed,  there  is  some  authority 
to  the  effect  that  the  party  offering  the  evi- 
dence as  an  admission  must  put  in  the  en- 
tire conversation  or  document,  but  the  bet- 
ter rule  is  that,  while  he  may  do  so,  it  is 
generally  sufl^dent  for  him  to  introduce  such 
part  as  he  desires  to  use,  at  least  where  it 
appears  complete  in  itself,  and  nothing  more 
appears  to  be  necessary  in  order  to  under- 
stand It" 

[2 J  We   think,  however,  there  must  be  a 

new  trial  of  this  cause,  by  reason  of  improp- 
er user  of  the  facts  in  another  prosecution 
for  like  offense,  which  had  taken  place  in  an 
adjoining  county  the  preceding  year.  State 
V.  Halonee,  154  N.  C.  200,  68  S.  B.  786.  As 
we  understand  the  record,  the  counsel  for 
the  prosecution  read  the  facts  In  Malonee*s 
Case,  relied  upon  as  supporting  evidence  to 
the  prosecutrix,  and*  over  defendants  ob- 
jection, was  allowed  by  the  court  to  say  in 
effect  tiiat  a  Jury  of  Jackson  county  had  con- 
victed Malonee,  and  the  supporting  evidence 
was  much  stronger  "than  in  Malonee's  Case," 
etc.  True,  we  have  held  that  under  our  stat- 
ute attorneys  are  allowed  to  argue  the  whole 
case  to  the  Jury,  both  as  to  the  law  and  the 
facts,  and  they  are  permitted  to  state  the 
facts  of  the  decision  relied  upon  to  the  ex- 
tent of  applying  the  law  of  such  case  to  the 
one  being  tried.  Harrington  y.  Wadesboro, 
153  N.  C.  439,  69  S.  E.  399.  It  is  also  true 
that  on  perusal  of  the  entire  statement  the 


solicitor  for  the  state,  capable  and  eonsciOi- 
tious  as  he  is,  was  evidently  using  the  facts 
of  Malonee's  Case  to  sustain  his  position  that 
there  was  evidence,  as  required  by  the  stat- 
ute, in  support  of  the  testimony  of  the  prose- 
cutrix; but  we  are  of  opinion,  as  stated, 
that  in  the  faithful  effort  to  discharge  his 
duty  he  exceeded  the  rule  which  should  pre- 
vail in  such  cases  by  using  the  facts  in  Ma- 
lonee's Case,  and  the  action  of  another  Jury 
upon  them,  in  aid  of  the  prosecution  here. 

For  the  error  in  allowing  the  argument  to 
proceed,  the  cause  must  be  submitted  to  an- 
other Jury,  and  it  is  so  ordered. 

New  triaL 


Om  N.  C.  464) 

BRAZILLE  T.  CAROLINA   BARYTES   CO. 

(Supreme  Court  of  North  Carolina.    Dec  20^ 

1911.) 

1.  Evidence  (|  474*)— Opinions— Mental  Ca 

PACITY. 

On  an  issue  of  plaintiff's  mental  capacity 
when  he  signed  a  release  of  a  claim  against  de- 
fendant for  personal  injury  his  wife  was  prop- 
erly permitted  to  give  her  opinion  as  to  us 
mental  incapacity  at  that  time. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §S  2196-2219 ;    Dec.  Dig.  §  474.*3 

2.  Evidence  (§  67*)— Pbesumptions— Contik- 
UATioN  OF  Mental  Condition. 

One  suing  for  personal  injury^  though 
found  to  have  been  incompetent  to  sign  a  re- 
lease of  claim  therefor  on  December  23,  1909, 
through  physical  and  mental  suffering,  is  not 
presumed  to  have  so  far  remained  in  that  con- 
dition as  to  affect  his  right  to  maintain  the  ac- 
tion in  October,  1911. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  §§  87,  88,  103 ;   Dec.  Dig.  t  67.*] 

8.  Master  and  Servant  (S  296*)— Injury  to 
BMPLOTft  —Instructions  —Contributory 
Neoligencb. 

In  an  employe's  personal  Injury  action,  an 
Instruction  that,  if  he  was  negligent  in  any  de- 
gree, and  this  was  the  proximate  cause  of  liis 
injury,  he  could  not  recover  was  properly  re- 
fused, as  tending  to  confnse  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servantt  Cent  Dig.  HI  1180-1194;  Dec.  Dig.  | 
296.*] 

4.  Release  (8  67*)—Execution— Fraud— Evi- 
dence— Sufficiency. 

Elvidence  held  to  sustain  a  finding  that  a 
release  of  claim  for  personal  injury  was  obtain- 
ed through  fraud. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  §§  106-108;  Dec  Dig.  S  57.*] 

6.  Master  and  Servant  (§  296*)— Blasting 
Operations— Injury  to  EmployA- Instruc- 
tions. 

In  an  action  for  injury  to  an  inexperienced 
employ^  while  tamping  dynamite  in  a  hole  for 
blasting,  an  instruction  requested  by  defendant 
that,  if  the  accident  was  caused  by  the  manner 
in  which  the  hole  was  loaded,  defendant  was  not 
negligent  was  properly  modified  by  requiring  a 
finding  that  the  way  adopted  was  not  a  reason- 
ably safe  way  of  loading. 

[Ed.  Note.— EV>r  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1180-1194;  Dec  Dig.  | 
29fl.*] 
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6.  Masteb  and  SEBVAnr  <|  150*)--BLAsnno 
Opebatiows— Duty  op  Bmploteb. 

One  is  bound  to  instruct  his  employes  in 
the  use  of  dangerous  machinery  or  dynamite  be- 
fore assigning  them  to  such  duty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §i  29&-301,  30&-307 ;  Dec. 
Dig.  §  150.*1 

7.  Reuoass  (§  56*)— BxEOunoN—FBAUD— Evi- 
dence. 

Gross  inadequacy  of  consideration  for  a 
release  of  claim  for  personal  injury  is  a  cir- 
cumstance which  may  ce  considered  on  an  issue 
of  fraud  in  its  procurement 

[Ed.  Kote.— For  other  cases,  see  Release,  Cent 
Dig.  S(  101-106;  Dec.  Dig.  t  56.*] 

8.  Mastxb  and   Sebyant  (|  217*)~AssnMP- 
TiON  OF  Risk— Blasting  Opebations. 

.  Unless  plaintiff  emplo;^6  knew  of  the  great 
danger  in -using  iron  tamping  rods  in  a  blasting 
operation  and  Toluntarily  risked  their  use,  he 
did  not  assume  the  risk  of  injury  therefrom. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  tf  674-600;  Dec.  Dig.  i 
217.*] 

9.  Masteb  and  Sebyant  (I  219*)— Assuicp- 
TioN  OF  Risk— Blasting  Opebations. 

Use  of  an  iron  tamping  rod  by  an  employ^ 
in  a  blasting  operation  will  not  prevent  him 
from  recovering  for  injury  resulting  therefrom, 
unless  the  apparent  danger  was  so  great  that 
its  assumption  would  amount  to  a  reckless  in- 
difference to  probable  consequences. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §{  610-^24;  Uec  Dig.  i 
219.»] 

10.  Masteb  and  Sebyant  (t  208*)— Risks  As- 
sumed. 

An  employ^  assumes  the  risk  ordinarily  in- 
cident to  his  employment  but  not  dangers  aris- 
ing from  the  employer's  failure  to  furnish  rea- 
sonably safe  and  suitable  tools,  unless,  in  care- 
ful performance  of  the  work  with  the  tools  fur^ 
nished,  the  inherent  probabilities  of  injury  are 
greater  than  those  of  safety. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  661 ;   Dec.  Dig.  §  208.*] 

11.  Masteb  and  Sebyant  (S  226*)— Injxtbt  to 
BaMPLoy^- Neougbnoe    of    Fellow     Em- 

.  floy£— Effect. 

One  is  liable  to  his  employ^  for  injury 
proximately  caused  by  a  breach  of  the  employ- 
er's duty,  notwitlistanding  concurrent  negligence 
of  a  fellow  servant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  669-667;  Dec  Dig.  § 
226.*1 

12.  Costs  (S  266*)— Unnbcessabt  Recobds- 
Taxation  • 

Under  Supreme  Court  rale  22  (140  N.  O. 
661,  66  S.  E.  Yii),  providing  for  taxation  of 
costs  against  a  party  on  appeal  who  causes  un- 
necessary records  to  be  sent  up,  appellee  is  prop- 
erly chargeable  with  costs  created  by  his  caus- 
ing to  be  sent  up  contentions  of  the  parties  as  a 
part  of  the  charge,  and  putting  in  a  large  part 
of  the  testimony  in  the  form  of  stenographer's 
notes,  instead  of  in  narrative  form;  the  con- 
tentions of  the  parties  not  being  material  to 
any  of  the  exceptions  urged. 

[Ed.  Note<— For^  other  cases,  see  Cbsta,  Gent 
Dig.  Si  968-971 ;  Dec.  Dig.  {  266.*] 

Appeal  from  Superior  Court,  Madison 
County;  Lane,  Judge. 

Action  by  Charles  Brazllle  against  the  Caro- 
lina Barytes  Company.  Judgment  for  plain- 
tiff, and  deftodant  appeals.    Affirmed. 


Martin  &  Wright,  for  appellant  Guy  V. 
Roberts,  W.  W.  Zachary,  and  Moore  &  Rol- 
lins, for  appellee^  • 

CLARK,  C.  J.  This  is  an  action  to  re- 
cover damages  for  personal  injuries.  The 
plaintiff  alleges  that  the  company  furnished 
him  and  other  employes  iron  tamping  rods* 
to  be  used  in  tamping  dynamite,  and  while 
so  being  used  the  iron  tamping  rods  caused 
an  explosion  which  seriously  and  permanent- 
ly injured  the  plaintiff.  He  further  alleges 
that  in  a  few  days  after  his  return  from  the- 
hospital,  and  while  blind  and  suffering  in 
mind  and  body  from  said  injuries,  and  men« 
tally  incompetent  and  incapable  of  trans- 
acting any  business,  the  defendant  company, 
by  fraud  and  false  representation,  secured 
his  signature  to  an  alleged  release.  The  de* 
fendant  denied  that  the  release  was  procured 
by  fraud,  and  alleged  that  the  plaintiff  wa» 
competent  to  transact  business  at  the  time 
it  was  signed.  There  was  evidence  that 
the  plaintiff  was  an  inexperienced  miner,  and 
did  not  know  the  danger  of  using  the  iron 
tamping  rods;  that  the  defendant  knew 
that  it  was  highly  dangerous  to  allow  its 
employes  to  use  them,  but  decided  to  take 
the  risk,  as  the  company  could  get  along 
faster  and  do  more  work.  The  Jury  found* 
in  response  to  the  13  issues  submitted  to  it» 
that  the  plaintiff  was  injured  by  the  negli« 
gence  of  the  defendant  company;  that  he 
was  not  guilty  of  contributory  negligence; 
that  he  did  not  assume  the  risk ;  that  he  was 
not  injured  by  the  negligence  of  a  fellow 
servant;  that  the  plaintiff  did  not  have 
sufficient  mental  capacity  to  execute  the 
release;  that  the  defendant  had  knowledge 
of  plaintilTs  mental  incapacity;  that  the 
release  was  obtained  by  fraud  and  fraudu- 
lent representation;  and  that  the  amount 
($372)  paid  the  plaintiff  at  the  time  he  sign- 
ed the  release  was  not  a  fair  and  reasonable 
consideration,  and  assessed  the  plaintiff*a 
damages  at  |4360. 

[1]  The  first  exception  is  because  the  plain- 
tiff's wife  was  allowed  to  testify  as  to  iii» 
mental  incapacity  the  day  he  signed  the  re- 
lease. This  was  competent  Stewart  y.  Stew- 
art 166  N.  a  341,  71  S.  B.  808;  Clary  t. 
Clary,  24  N.  C  78;  Whitaker  ▼.  HamUtoiw 
126  N.  C.  466,  36  S.  B.  816 ;  Horah  y.  Knox» 
87  N.  C.  486;  Bost  y.  Bost  87  N.  a  479. 

Exception  2,  for  refusal  of  the  motion 
to  nonsuit,  cannot  be  sustained. 

[2]  Exception  8  is  because  the  court  did 
not  set  aside  the  verdict  upon  the  motion 
of  the  defendant,  on  the  ground  that,  the 
Jury  having  found  the' plaintiff  mentally  in- 
competent when  he  signed  the  release,  and 
he  having  failed  to  allege  and  prove  sanity 
since,  he  could  not  bring  this  action.  If 
there  was  estoppel,  It  was  upon  the  defend- 
ant,  who  had  alleged  In   its   answer  that 
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the  plaintiff  had  mental  capacity.  It  la 
tme  the  jury  found  that  the  plaintiff  waa 
Incompetent  to  sign  the  release  Deosmber 
2S,  1900,  by  reason  of  his  physical  and  men* 
tal  snfferhig  at  that  time,  caused  by  his  In- 
Jurles;  but  there  was  no  presumption  that 
snch  suffering,  with  the  consequent  mental 
and  physical  Inability  to  attend  to  business, 
continued  down  to  the  time  of  the  trial  In 
October,  1911. 

Ehcoeptlon  4  was  because  the  court  signed 
Judgment  upon  the  yerdlcL 

[S]  Exception  6  Is  because  the  court  re- 
fused to  Instruct  the  Jury  that  If  "the  plaln- 
tlfl  was  negllgeDt  In  any  degree  and  this 
was  the  proximate  cause  of  his  Injury  they 
will  answer  the  tenth  Issue  'yes.'"  An  In- 
struction that  If  the  plaintiff  was  "negligent 
In  any  degree'*  would  simply  confuse  the 
Jury  and  has  been  condemned  In  ■■  v. 
,  at  this  term.    Beach,  Con.  Neg.  §S 


21-26;  Thompson,  Negligence,  H  170-172, 
aiid267;  7  A.&  BL  Bnc.d83.  The  court  prop- 
erly refused  to  Instruct  the  Jury  that  If  they 
beUered  the  evidence  to  answer  the  tenth 
Issue  '*yes"  and  also  In  refusing  to  Instruct 
the  Jury  to  make  the  same  response  if  the 
plaintiff  knew  the  danger  of  using  an  Iron 
tamping  rod.  These  are  the  6th  and  7th  ex- 
ertions. In  Ilea  of  them  the  Instruction  of 
the  court  on  these  propositions  was  in  accord- 
ance with  our  precedents. 

[4]  The  8th,  12th  and  18th  ^ceptlons  are 
beause  the  court  refused  to  Instruct  the 
Jury  to  answer  the  Issue  as  to  fraud  In  ob- 
taining the  release  In  the  negatlva  There 
was  erldenoe  tending  to  show  fraud  whldi 
was  sufficient  If  bellered  by  the  Jury  to 
Justify  the  finding  of  the  issue  In  the  affirm- 
ative. Among  them  was  the  evidence  that 
the  plaintiff's  wife  and  brother  were  not 
permitted  to  be  present  in  the  office  when 
the  release  was  signed  but  were  left  out^ 
side  in  the  cold;  that  the  release  was  exe- 
cuted In  a  few  days  after  the  plaintiff  left 
the  hospital,  and  while  he  was  suffering 
great  pain  and  mental  anxiety  occasioned 
by  his  Injuries;  that  plaintiff  was  Ignorant 
and  unable  to  write,  blind,  and  his  hearing 
badly  Impaired;  that,  as  he  testified,  he 
thought  that  he  was  giving  a  receipt  for 
wages ;  that  he  had  no  friends  or  counsel  to 
advise  him;  that  the  consideration  paid  was 
1872,  whereas  the  Jury  found  that  $4360 
was  reasonable  and  just  compensation. 
These  and  oth^  circumstances  were  suffi- 
cient to  carry  the  case  to  the  Jury  and  jus- 
tify Its  finding.  Hayes  v.  B.  B.,  148  N.  G.  128, 
55  &  Ek  487 ;  Dorsett  v.  Mfg.  Co.,  131  N.  a 
259,  42  S.  E.  612;  Bean  v.  B.  B.,  107  N.  C. 
746,  12  8.  B.  600. 

(SI  The  ninth  exception  is  because  the  court 
modified  an  Instruction  asked  by  the  defend- 
ant, that  If  the  accident  was  caused  by  the 
manner  in  which  the  hole  was  loaded  to 
answer  the  issue  as  to  the  defendant's  negli- 
gence, "No,"  by  adding,  "if  this  was  not  a 
reasonably  safe  way  of  loading  a  hole." 


[6]  I>iception  10  is  because  the  court  In- 
structed the  Jury  "that  It  was  the  duty  of 
the  employers  to  Instruct  their  employte 
in  the  use  of  dangerous  machinery  or  dyna- 
mite before  assigning  them  to  Such  duty." 
This  Instruction  was  proper.  Home  v.  Bail- 
road,  153  N.  C.  239,  69  S.  B.  132.  Exception 
11  was  on  substantially  the  same  grounds. 

[7]  Exception  14  is  because  the  court 
charged  the  jury  that  If  they  found  that  the 
consideration  paid  for  the  release  was  grossly 
Inadequate  that  this  was  a  circumstance 
which  they  could  consider  in  iwsslng  upon  the 
fourth  Issue,  as  to  fraud  In  procuring  the  re- 
lease. This  charge  was  In  accordance  with 
Dorsett  v.  Manafacturlng  Co.,  131  N.  a  259, 
42  S.  E.  612. 

[I]  Exception  16  is  because  the  court 
charged  the  Jury:  "That,  unless  you  find 
by  the  greater  weight  of  the  evidence  that 
the  plaintiff  knew  of  the  great  danger  In 
using  iron  tamping  rods,  and  voluntarily  and 
willingly  made  up  his  mind  to  run  the  great 
risk  Incident  to  using  the  sam^  then  yon 
should  answer  the  twelfth  issue,  *No.' "  This 
charge  is  In  accordance  with  Hicks  v.  Man- 
ufacturing Co.,  138  N.  a  320,  50  S.  EL  703 ; 
lioyd  V.  Hanes,  126  N.  C.  859,  35  S.  B.  611. 

[9]  Exception  16  is  l>ecause  the  court  charg- 
ed the  jury  "that  the  use  of  an  Iron  tamping 
rod,  if  It  was  obviously  dangerous,  will  not 
prevent  the  plaintiff  from  recovering  for  an 
Injury  resulting  therefrom,  unless  the  appar- 
ent danger  is  so  great  that  its  assumption 
would  amount  to  a  reckless  Indifference  to 
probable  consequences."  This  is  practically 
the  language  used  by  the  court  In  Coley  v. 
Ballroad,  129  N.  C.  411,  40  S.  B.  195,  57  L.  B. 
A  817. 

[10]  Exception  17  Is  because  the  court 
charged:  '*That  the  servant  assumed  the 
risk  ordinarily  Incident  to  Ms  employment, 
but  he  does  not  assume  the  risk  from  dan- 
gers which  arise  from  the  failure  of  the 
master  to  furnish  his  servant  reasonably 
safe  and  suitable  tools  with  which  to  do 
the  work  required  of  him,  unless.  In  the 
careful  performance  of  the  work  with  the 
tools  furnished,  the  inherent  probabilities 
of  Injury  are  greater  than  those  of  safety." 
The  defendant  admits  that  this  language  1b 
substantially  what  was  said  In  Hicks  v.  Man- 
ufacturing Co.,  138  N.  C.  319,  50  8.  B.  703. 

[II]  The  eighteenth  and  last  exception  is 
because  the  court  erred  In  Instructing  the 
jury:  "Where  the  master  fails  in  his  duty 
to  the  injured  servant,  this  failure  is  the 
proximate  cause  of  the  Injury,  and  the  fact 
that  the  negligence  of  a  fellow  servant  also 
commingles  with  it  as  a  proximate  cause  will 
not  exonerate  the  master  ftom  liability.'* 
This  exception  cannot  be  sustained.  Thomp- 
son on  Negligence,  §S  4856,  4857,  4858. 

This  court  said.  In  Kornegay  v.  BaUroad, 
154  N.  C.  392,  70  S.  E.  732 :  '*The  charge  of 
the  court,  when  properly  considered  as  a 
whole,  was  in  accordance  with  the  principle 
settled  in  the  cases  just  dted.    We  are  not 
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permitted  to  select  detached  portions  of 
the  charge,  even  if  in  themselves  subject  to 
criticism,  and  assign  errors  as  to  them,  when, 
if  considered  with  the  other  portions  of  the 
charge,  they  are  readily  explained,  and  the 
charge  in  its  entirety  appears  to  be  correct. 
Each  portion  of  the  charge  must  be  construed 
with  reference  to  what  precedes  and  follows 
it- 

[12]  The  defendant  excepted  at  the  time 
of  settling  the  case  on  appeal,  "for  that  the 
court,  at  the  instance  of  the  plaintiff,  sent 
up  the  contentions  of  the  parties  as  a  part 
of  the  charge,  and  put  in  a  large  part  of  the 
testimony  in  the  form  of  stenographer's  notes, 
instead  of  in  narrative  form."  This  ex- 
ception was  in  accordance  with  the  provi- 
sions of  rule  22  of  this  court  (140  N.  C.  661, 
66  S.  E.  vii),  and  complies  with  the  repeated 
decisions  thereon.  Cressler  ▼.  Asheville,  138 
N.  O.  482,  61  S.  a  63.  As  there  was  no 
point  made  on  the  judge's  reciting  the  con- 
tention of  the  parties,  and  they  were  not 
needed  to  enlighten  the  court  as  to  any  of 
the  exceptions,  it  was  unnecessary  to  send 
them  up;  and  it  was  also  improper  to  send 
the  stenographer's  notes  up  In  the  form  of 
question  and  answer,  but  the  evidence  should 
have  been  stated  in  narrative  form,  as  we 
have  so  often  ruled.  The  unnecessary  matter 
thus  sent  up  we  estimate  at  40  printed  pages, 
the  cost  of  copying  and  printing  which  will  be 
taxed  against  the  appellee,  as  provided  in 
rule  22.  Land  Co.  v.  Jennett,  128  N.  a  3,  37 
8.  E  964. 

No  error. 

(168  N.  G.  1) 

HERRING  et  ux.  ▼.  WILLIAMS  et  aL 

(Supreme  Court  of  North  Carolina.     Dec  23. 

1911.) 

1.  Wills  (|  614*)— Co wstbuctiow— Estates- 
Devises. 

Where  a  testator  gave  his  wife  all  his 
property,  real,  personal,  and  mixed,  and  what- 
ever the  same  should  be  at  his  death,  "to  have 
and  to  hold  during  her  natural  life,"  and  at 
her  death,  the  property,  or  so  much  thereof  as 
might  be  then  in  her  possession,  over  to  an- 
other, the  wife  took  only  a  life  estate,  subject 
to  a  remainder  in  fee,  and  hence  the  wife  hav- 
ing conveyed  her  estate,  her  grantee  was  liable 
for  waste  committed  upon  the  property  during 
her  life. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  §  614.*] 

2.  Powers  (§  33*)— Conbtbuction— Deed. 

Where  a  devisee  had  an  estate  for  life  and 
the  power  of  disposition,  her  deed  to  the  prop- 
erty, which  did  not  refer  to  tlie  power,  con- 
veyed only  her  life  estate. 

[Ed.  Note.— For  other  cases,  see  Powers, 
Cent  Dig.  §§  110-120;    Dec  Dig.  (  33.*] 

Wallier  and  Holce,  JJ.,  dissenting. 

On  petition  for  rehearing.  Petition  al- 
lowed, and  former  opinion  overruled. 

For  former  opinion,  see  153  N.  C.  231,  69 
S.  E.  140,  138  Am.  St  Rep.  659. 


BROWN,  J.  We  have  given  this  case  a 
re-examination,  and  have  been  forced  to  the 
conclusion  that  our  former  construction  of 
the  will  of  the  testator  Williams  was  er- 
roneous. The  writer  hol^  himself  as  much 
responsible  for  the  conclusion  reached  In  the 
first  opinion  as  if  he  had  written  it  himself 
instead  of  the  learned  and  able  Judge  whose 
name  is  prefixed  to  it  But  further  exam- 
ination having  convinced  us  that  we  were  in 
error,  it  is  our  duty  to  say  so,  and  to  hold 
that  the  original  judgment  of  his  honor, 
Judge  Guion,  is  correct 

The  facts  are  fully  and  accurately  stated 
in  the  first  opinion.  By  reference  to  the  re- 
port of  the  case  it  will  be  seen  tliat  the  de- 
fendant Carrie  Williams,  widow  of  the  tes- 
tator, executed  an  ordinary  deed  in  fee  to 
her  codefendant  Williams,  without  any  ref- 
erence in  the  deed  whatever  to  any  power 
conferred  by  the  will.  This  is  an  action  by 
the  remainderman  Bettie  Meton  or  Melton* 
the  feme  plaintiff,  against  Careen  for  waste, 
damages,  etc.,  for  wrongfully  cutting  all  the 
timber  from  the  land  for  purposes  of  sale 
only. 

[1]  It  is  said  in  the  former  opinion  of  the 
court  in  this  case  that  "the  primary  pur- 
pose of  the  courts,  when  a  will  is  presented 
for  construction,  is  to  ascertain  the  inten- 
tion of  the  testator  from  the  language  used 
by  him.**  And  in  determining  this  question 
the  courts  hold,  as  pointed  out  by  Justice 
Manning,  that  the  rules  of  construction  re- 
quire that  all  the  words  used  by  the  testa- 
tor shall  be  given  effect,  ''unless  they  are 
in  themselves  meaningless,  or  so  vaguely  ex- 
pressed a  purpose  that  no  definite  intention 
can  be  inferred,  or  are  plainly  inconsistent 
with  an  otherwise  clearly  expressed  inten- 
tion, or  are  repugnant  to  some  established 
rule  of  law."  It  is  in  our  application  of 
this  latter  principle  to  the  will  presented 
for  construction  that  we  now  think  we  feU 
into  error  in  the  decision  of  this  appeal.  We 
gave  to  the  words  "or  as  much  thereof  as 
may  be  in  her  possession  at  the  time  of  her 
death"  an  effect,  which,  after  further  con- 
sideration and  investigation  of  the  author- 
ities, we  do  not  thinlc  can  fairly  be  sustain- 
ed. The  will  of  the  testator,  William  R. 
Williams,  contained  the  following  language: 
"I  give,  devise  and  bequeath  unto  my  be- 
loved wife,  Carrie  Williams,  all  my  proper- 
ty, real  and  personal  and  mixed,  of  what 
nature  or  Icind  so  ever,  and  wherever  the 
same  shall  be  at  the  time  of  my  death  to  have 
and  to  hold  during  her  natural  life,  and 
at  the  death  of  my  wife,  the  said  Carrie 
Williams,  the  said  property  or  as  much 
thereof  as  may  be  in  her  possession  at  the 
time  of  her  death  is  to  go  to  Bettie  Meton, 
her  heirs  and  assigns  forever." 

In  construing  this  will,  we  held  that  the 
use  of  the  words  *'or  so  much  thereof  as 
may  be  in  her  possession  at  the  time  of  her 
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deatli"  conferred  npon  Mrs.  WUllams  a  pow- 
er of  disposition  and  tliereby  enlarged  her 
life  estate  into  an  estate  In  fee  In  the  event 
she  should  exercise  such  power.  Qulded 
now  by  that  cardinal  rule  for  the  construc- 
tion of  wills — ^the  intention  of  the  testator — 
we  are  of  opinion  that  it  was  the  Intention 
of  Mr.  WUllams  to  give  his  wife  merely  a 
life  estate  with  remainder  to  Bettle  Metou 
In  fee. 

In  order  to  give  expression  to  every  word 
used  by  the  testator,  we  are  not  required 
to  hold  that  the  language  quoted  above  re- 
fers to  real  property,  but  can  restrict  it  to 
the  personalty  of  the  testator,  and  such 
restriction  is  sustained  by  both  reason  and 
authority  because  it  avoids  Inconsistency  in 
the  provisions  of  the  will  and  maintains  its 
integrity.  Adopting  this  construction,  we 
hold  that  the  interest  of  Mrs.  Williams,  the 
wife  of  the  testator,  in  the  real  estate  la 
fixed  by  the  specific  language  of  the  will  "to 
have  and  to  hold  during  her  natural  life." 

It  is  said  in  American  &  English  Ency. 
of  Law,  vol.  30,  pp.  737,  788,  that:  ** Where 
the  quantity  of  the  estate  Is  devised  def- 
initely and  specifically,  the  rule  that  a  de- 
vise coupled  with  an  unlimited  power  of 
disposition  and  control  carries  an  absolute 
Interest  in  the  property  has  no  application, 
and  only  a  life  estate  coupled  with  a  power 
of  disposal  passes.  This  power  it  has  been 
adjudged  is  only  coextensive  with  the  estate 
which  the  devisee  takes  under  the  will." 
And  the  same  text  contains  this  statement: 
"It  is  clear,  however,  that  by  appropriate 
expressions  of  Intent  the  power  will  not  re- 
fer merely  to  the  life  Interest  of  the  first 
taker,  but  will  give  him  a  life  estate  cou- 
pled with  a  power  to  dispose  of  the  entire 
estate  absolutely."  This  latter  statement  is 
sustained  by  Troy  v.  Troy,  60  N.  C.  624,  in 
which  property  was  devised  to  the  wife  for 
life  with  remainder  to  testator's  son,  and 
the  wife  was  by  express  terms  given  power 
to  sell  all  or  any  part  of  the  property  in 
the  exercise  of  her  judgment,  and  other  ex- 
pressions in  the  will  indicated  a  clear  in- 
tention on  the  part  of  the  testator  to  con- 
fer upon  his  wife  a  general  power  of  dispo- 
sition and  to  enlarge  the  life  estate  created 
by  the  will.  Referring  to  this  power  Chief 
Justice  Pearson  says  that  it  is  "a  power  ap- 
purtenant to  the  life  estate,  and  the  estate 
which  may  be  created  by  Its  exercise  will 
take  effect  out  of  the  life  estate  as  well  as 
out  of  the  remainder."  This  case  Is  not  au- 
thority for  the  contention  that  the  language 
in  the  will  before  us  should  be  so  construed 
as  to  give  Mrs.  Williams  a  general  power 
of  difiposition  and  thereby  empower  her  to 
convey  the  real  property  in  fee.  The  in- 
tention to  confer  the  power  was  clearly  ex- 
pressed in  Troy  v.  Troy,  and  the  question  of 
the  establishment  of  such  power  by  impli- 
cation was  not  presented.  The  decisions  in 
other  courts  are  to  the  effect  that  the  inten- 
tion to  create  the  x)ower  of  disposition  must 


f  clearly  appear  from  the  language  of  the  will, 
and  will  not  be  implied  from  language  en- 
tirely consistent  with  the  special  reference 
to  the  life  estate,  and  in  that  view  we  con- 
cur. 

In  considering  a  case  In  which  the  testa- 
tor used  the  words  "the  remainder  that  is 
left,"  the  Supreme  Ck)urt  of  Missouri  says: 
"It  is  needless  to  say  that  an  Intention 
clearly  expressed  in  a  will  should  not  be  de- 
feated, except  by  some  inflexible  rule  of  law 
or  puhlic  policy,  unless  a  wholly  inconsistent 
intention  is  manifest  upon  reading  the  en- 
tire instrument  This  is  particularly  true 
when  the  inconsistency  is  raised  by  Impli- 
cation only.  The  implication  to  have  such 
effect  should  be  very  conclusive."  In  Ward- 
ner  v.  Baptist  Memorial  Board,  232  111.  613, 
83  N.  E.  1060,  122  Am.  St  Rep.  138,  it  is 
held  that  the  use  of  the  words  "all  that  re- 
mains of  the  property"  did  not  manifest  an 
Intention  to  create  a  power  in  the  life  ten- 
ant to  dispose  of  the  whole  estate,  the  court 
saying:  "It  is  a  general  rule  in  all  cases 
where  by  the  terms  of  the  will  there  has 
been  an  express  limitation  of  an  estate  to 
the  first  taker  for  life  and  a  limitation  over, 
with  general  expressions  apparently  giving 
the  tenant  for  life  an  unlimited  power  over 
the  estate,  but  which  do  not  in  express  terms 
do  so,  that  the  power  of  disposal  is  only  co- 
extensive with  the  estate  which  the  devisees 
take  under  the  will,  and  means  such  a  dis- 
posal as  the  tenant  for  life  could  make,  un- 
less there  are  other  words  clearly  showing 
that  a  larger  power  was  intended."  And  in 
Giles  V.  Little,  104  U.  S.  291,  26  L.  Ed. 
745,  the  testator's  property,  real  and  person- 
al, was  left  to  his  wife  with  the  provision 
that  "if  she  should  marry  again,  then  it  is 
my  will  that  all  the  estates  herein  bequeath- 
ed, or  whatever  may  remain^  shall  go  to  my 
surviving  children,  share  and  share  allke^" 
It  was  contended  that  there  are  words  In 
this  clause  of  the  will  which  imply  an  ab- 
solute power  of  disposition,  and  give  to  the 
children  only  what  may  remain  undisposed 
of  in  the  wife*s  hand  at  the  termination  of 
her  estate.  "The  contention,"  says  Mr.  Jus- 
tice Wood,  "rests  upon  the  words  *or  what- 
ever may  remain,'  and  is  that  they  imply 
that  a  part  or  all  of  the  estate  might  be  ab- 
solutely disposed  of  by  the  wife  during  her 
widowhood.  If  the  purpose  of  the  testator 
in  the  disposition  of  his  property  Is  what 
the  other  parts  of  his  will  clearly  indlcate> 
then  these  words  cannot  be  construed  to 
change  that  purpose.  They  can  have  opera- 
tion without  giving  them  that  effect  He 
was  seised  of  real  estate  and  possessed  of 
personal  property.  Both  were  included  on 
the  devise  to'  the  wife,  and  she  was  to  have 
the  enjoyment  of  both  during  her  widow- 
hood. The  use  of  many  species  of  personal 
property  necessarily  consumes  It.  The  words 
under  consideration  may,  therefore,  fairly 
be  construed  to  refer  to  the  personalty,  and 
the  entire  clause  to  give  to  his  children  a 
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remainder  in  the  real  estate  and  wbateyer 
of  the  personalty  was  not  consumed,  by  the 
widow  during  widowhood."  Smith  v.  Bell, 
6  Pet  68»  8  L.  Ed.  322,  and  Bramell  t. 
Cole,  136  Mo.  201,  37  S.  W.  924,  58  Am.  St 
Rep.  619,  are  to  the  same  effect 

The  case  of  Green  y.  Hewitt,  97  111.  118, 
37  Am.  Rep.  102,  strongly  supports  the  views 
expressed  in  the  foregoing  cases.  The  fol- 
lowing language  was  used  by  the  testator  In 
that  case:  **!  give  and  bequeath  to  my  be* 
loved  wife  •  •  •  the  farm  on  which  we 
now  reside,  •  •  •  also  all  my  personal 
property  of  every  description,  so  long  as  she 
remains  my  widow;  at  the  expiration  of 
that  time  the  whole,  or  whatever  remains, 
to  descend  to  my  daughter."  It  was  held 
that  the  wife  took  a  mere  life  estate  in  the 
entire  gift  The  court  says:  'The  misap- 
prehension of  the  legal  effect  of  the  devise 
doubtless  grows  out  of  the  use  of  the  expres- 
sion 'whatever  remains'  by  the  testator,  in 
limiting  the  remainder  to  his  daughter. 
The  use  of  that  expression  is  of  no  vital 
significance,  and  cannot  be  permitted  to 
override  the  clearly  expressed  intention  that 
the  widow  should  take  a  life  estate  only. 
*  ^  ^  It  had  reference  to  the  anticipated 
condition  of  the  personal  estate  when  it 
would,  under  the  limitation,  pass  into  his 
daughter's  hands.  And  this  is  all  the  sig- 
nificance the  expression  has."  See,  also, 
Thompson  v.  Adams,  205  111.  552,  69  N.  E. 
1,  a  more  recent  decision  by  the  same  court 

In  Russell  v.  Wemts,  88  Md.  210,  44  Atl. 
219,  the  testator  gave  the  residue  of  his  prop- 
erty to  his  wife  '*to  hold  and  dispose  of  as 
she  may  see  fit,  while  she  remains  single, 
and  at  her  death  or  marriage,  the  remairir 
ing  property  is  to  be  equally  divided  between 
my  two  daughters."  The  court  held  that 
the  widow  took  only  a  life  estate  in  the  real 
property,  with  remainder  to  the  daughters, 
and  that  she  had  no  power  to  dispose  of  the 
same  in  fee.  "But  it  is  contended,"  says  the 
court,  *'that  the  words  'the  remaining  prop- 
erty* should  be  regarded  as  indicating  that 
the  testator  intended  that  the  appellant 
should  have  the  right  to  diminish  the  corpus 
of  the  estate.  But  we  do  not  accept  this 
view.  The  will,  evidently,  was  not  drawn 
by  one  accustomed  to  the  preparation  of 
such  Instruments.  The  words  employed  were 
not  chosen  with  regard  to  their  technical 
meaning.  The  property  that  passed  under 
the  second  item  comprehended  both  realty 
and  personalty.  All  of  it  was  liable  to  waste 
OS  decay.  Some  portions  of  it  doubtless 
would  deteriorate  by  its  use,  and  other  ar- 
ticles were  of  such  nature  that  their  use  was 
their  consumption.  In  view  of  the  general 
and  particular  intents  of  the  will,  it  is  not 
straining  the  construction  of  these  words  to 
regard  them  as  indicating  the  intention  of 
the  testator  that  his  widow  should  not  be 
accountable  for  such  loss  or  waste  as  might 
result  from  her  personal  enjoyment  of  the 
property."    In  Ck>x  y.  Slms»  125  Pa,  522,  17 


Atl.  465,  the  testator  gave  to  his  wife  the 
residue  of  his  estate  for  life,  and  after  his 
death  all  of  said  property  or  "so  much  as 
may  remain  unexpended"  to  his  children. 
The  court  in  disposing  of  the  appeal  said: 
"We  are  satisfied  that  her  estate  in  the  lands 
of  the  testator  is  for  life,  and  that  she  has 
no  power,  express  or  implied,  to  dispose  of 
any  interest  therein."  A  similar  ruling  was 
made  in  Taylor  v.  Bell,  158  Pa.  651,  28  AtL 
208,  38  Am.  St  Rep.  857. 

The  English  cases,  which  are  reviewed  bx 
the  New  Jersey  Court  of  Chancery  in  Tooker 
y.  Tooker,  71  N.  J.  Eq.  513,  64  Atl.  806»  will 
be  found  to  sustain  our  conclusion  that  the 
words  used  in  the  will  before  us  are  not  suf- 
ficient to  create  power  to  dispose  of  the 
real  property  of  the  testator  in  fee.  Consta- 
ble V.  Bull,  18  L.  J.  Eq.  302 ;  Bibbens  v.  Pot- 
ter, 10  Ch.  Dlv.  733;  In  re  Adams  Trast» 
11  Jur.  N.  S.  961. 

The  view  that  the  language  of  this  will, 
which  it  is  contended  creates  a  general  pow- 
er of  disposition,  refers  to  the  personal  prop- 
erty that  may  be  in  Mrs.  Williams'  posses- 
sion at  the  time  of  her  death,  finds  direct 
support  in  Williams  v.  Parker,  84  N.  G.  90, 
in  which  the  devise  was  in  the  following 
language :  *'I  give  and  bequeath  to  my  wife^ 
Polly  Williams,  and  my  grand-daughter,  Sa- 
rah Jane  Williams,  all  my  land  whereon  I 
now  live,  and  all  my  personal  property  of 
every  order,  during  my  wife  Polly's  life- 
time, and  at  my  wife  Polly's  decease,  if  there 
should  be  any  property  or  money  left,  then 
I  devise  and  bequeath,"  etc.  It  was  held 
by  this  court  that  the  property  referred  to 
as  being  left  was  personal  property  and  did 
not  include  the  real  estate.  This  case  Is 
cited  and  approved  in  Brawley  v.  Collins,  88 
N.  C.  605,  in  which  the  following  clause  ap- 
peared in  the  will  under  consideration:  "It 
is  my  will  that  all  property,  money  and  ef- 
fects wUled  by  me  to  my  wife,  Mary,  thaft 
may  be  left  at  her  decease,  shall  be  equal- 
ly divided  between  my  daughter  Betsy,  and 
grandsons,  Stephen  Brawley  and  Peter  W. 
Brawley."  The  plaintiffs,  the  grandsons  re- 
ferred to  in  this  clause,  asserted  title  to  the 
land  in  dispute  as  a  limitation  in  remainder 
to  them  and  their  aunt  in  equal  parts,  after 
the  death  of  the  testator's  wife,  contending 
that  the  use  of  the  word  "property"  included 
real  and  personal  estate.  This  court  in  an 
opinion  by  Chief  Justice  Smith  rejected  this 
contention,  and  held  that  It  was  the  inten- 
tion of  the  testator  to  limit  the  scope  of  the 
expression  "all  property,  money  and  effects 
that  may  be  left  at  her  decease"  to  personal 
property.  Chief  Justice  Smith  says:  "Man- 
ifestly as  land  is  not  subject  to  a  contingen- 
cy, since  it  muatf  not  mat/,  be  left  when  life 
estate  expires,  he  intended  such  goods  as 
might  be  destroyed  or  consumed  by  the  pre- 
ceding owner,  but  in  fact  are  not,  but  re- 
main for  the  bequest  in  remainder  to  oper- 
ate on."  The  court  was  guided  in  that  case 
by  the  intention  of  the  testatori  and  at  the 
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flame  tliiie  all  the  langnai^  of  the  will  was 
glTen  effect,  and  we  accomplish  a  ilmUar  re- 
salt  in  the  case  before  us  by  holding  that 
the  words  "or  as  mnch  thereof  as  may  be  in 
her  possession'*  refer  only  to  personal  prop- 
erty, thereby  preventing  the  repugnancy  that 
arises  from  a  constmctlon  by  which  the  will 
is  held  to  create  a  life  estate  with  remainder 
over  and  in  the  same  sentence  grants  a  pow- 
er by  which  the  life  estate  may  be  enlarged 
into  a  fee  and  the  remainderman  disappoint- 
ed. As  the  conrt  says  in  Brawley  ▼.  Collins, 
snpra,  onr  duty  Is  not  to  inquire  what  the 
words  may  comprehend,  but  what  do  they 
signify,  and  in  what  sense  are  they  used  by 
the  testator,  and,  '*when  this  is  satisfacto- 
rily ascertained  from  an  inspection  and  com- 
parison of  the  several  provisions  of  the  in- 
strament,  the  construction  must  be  adopted 
which  carries  out  the  intent" 

We  have  not  deemed  it  necessary  to  review 
the  authorities  dted  in  our  former  opinion. 
Ifany  of  them  will  be  found  to  fall  within 
one  of  two  classes,  both  of  which  are  read- 
ily distinguishable  from  our  case:  First, 
cases  in  which  there  is  a  devise  for  life  with 
language  which  expressly  gives  the  devisee 
a  general  power  to  dispose  of  both  real  and 
personal  property;  and,  second,  cases  in 
which  the  devise  is  not  limited  to  a  life  es- 
tate^ but  the  property  is  devised  absolutely 
with  a  provision  that  what  remains  at  the 
death  of  the  devisee  shall  go  to  certain  des- 
ignated persons.  The  cases  of  Troy  v.  Troy, 
supra,  and  Parks  ▼.  Robinson,  138  N.  C. 
269,  50  S.  B.  649,  fbll  within  the  first  class. 
There  is  a  point  made  by  the  plaintiff,  which 
we  overlooked,  which  seems  to  us  to  be  con- 
clusive of  her  right  to  recover  damages  as 
against  defendant  Green. 

[2]  If  we  should  concede  that  the  language 
of  the  will  should  be  so  construed  as  to  con- 
fer upon  Mrs.  Williams  the  power  to  dispose 
of  the  real  property,  such  construction  would 
not  defeat  the  plaintifTs  right  to  recover  in 
this  action  against  her  grantee  Qreen.  The 
deed  to  the  defendant  Green  by  Mrs.  Wil- 
liams does  not  purport  to  have  been  made 
in  the  ezercise  of  the  power  of  disposition; 
it  contains  no  reference  whatever  to  such 
power,  and,  upon  a  well-settled  principle  of 
law  in  this  court,  the  deed  could  not  convey 
an  estate  in  fee.  The  will,  by  language  that 
is  unequivocal,  gives  Mrs.  Williams  a  life 
estate  in  her  husband's  property,  real,  per- 
sonal, and  mixed,  and  her  deed,  in  the  ab- 
sence of  any  reference  to  the  power  of  dis- 
position, which  she  claims  is  conferred  by 
the  wUl,  is  held  to  convey  only  her  life  es- 
tate. ''When  the  donee  of  a  power  to  sell 
has  an  estate  of  her  own  in  the  property  af- 
fected by  the  power,  and  makes  a  conveyance 
of  the  property  without  reference  to  the  pow- 
er, the  construction  established  by  the  deci- 
sions is  that  she  intends  to  convey  only  what 
she  might  rightfully  convey  without  the  pow- 
er." Towles  V.  Fisher,  77  N.  C.  440;  Blxum 
V.  Baker,  118  N.  a  545,  24  S.  £.  351.    And 


''the  intention  to  execute  the  power  must  be 
apparent  and  clear,  so  that  the  transaction  is 
not  fairly  susceptible  of  any  other  interpre- 
tation; and  if  it  be  doubtful  under  all  the 
circumstanoes,  that  doubt  will  prevent  it 
from  being  deemed  an  execution  of  the  pow- 
er." Oarraway  v.  Moseley,  152  N.  C.  353,  67 
S.  VL  765.  We  are  of  opinion,  therefore,  that 
it  was  properly  held  in  the  court  below  that 
the  deed  from  Mrs.  Williams  to  the  defend- 
ant Green  conveyed  only  her  life  estate. 

In  view  of  the  fact  that  this  opinion  af- 
firms the  Judgment  of  the  superior  court  in 
favor  of  the  plaintiff,  we  have  examined  the 
other  exceptions  in  the  record  and  find  that 
they  are  without  merit.  It  was  not  neces- 
sary to  consider  them  when  the  case  was 
originally  before  the  court  because  the  main 
question  was  decided  in  favor  of  the  defend- 
ant who  brought  the  appeal  to  this  court 

Petition  allowed. 

ALLEN,  J.  (concurring).  Petitions  to  re- 
hear, except  as  to  the  time  of  filing,  are  reg- 
ulated by  rules  adopted  by  this  court,  and 
not  by  statute,  because  a  statute  cannot  be 
suspended,  and  a  rule  may  be,  if  the  justice 
of  the  cause  requires  it  They  are  for  con- 
venience and  to  aid  in  the  attainment  of  Jus- 
tice, and  not  to  perpetuate  a  wrong.  If, 
therefore,  I  come  to  the  conclusion  that  a 
decision  of  this  court  is  erroneous,  and  that 
it  unjustly  deprives  a  citizen  of  his  proper- 
ty, I  shall  favor  a  reversal  of  the  decision, 
although  no  fact  has  been  overlooked,  and 
no  new  authority  can  be  found.  Entertain- 
ing this  view,  I  feel  that  it  is  proper  for  me 
to  consider  the  questions  presented  by  the 
petition,  and  in  the  outset  it  is  well  to  state 
the  facts. 

In  August,  1902,  W.  R.  Williams  died,  seis- 
ed in  fee  of  the  land  In  controversy  and  of 
a  town  lot,  leaving  a  will,  in  which  he  dis- 
posed of  his  property  as  follows:  "I  give, 
devise  and  bequeath  unto  my  b^oved  wife, 
Carrie  Williams,  all  my  property,  real  and 
personal  and  mixed,  of  what  nature  or  idnd 
soever,  and  wheresoever  the  same  shall  be  at 
the  time  of  my  death,  to  have  and  to  hold 
during  her  natural  life,  and  at  the  death  of 
my  wife,  the  said  Carrie  Williams,  the  said 
property  or  as  much  thereof  as  may  be  in 
her  possession  at  the  time  of  her  death,  is 
to  go  to  Bettie  Meton,  her  heirs  and  assigns 
forever.  And  I  do  nominate,  constitute  and 
appoint  my  said  wife  the  sole  executrix  of 
this  my  last  will  and  testament,  hereby  re- 
voking and  making  void  all  and  every  other 
will  or  wills  at  any  time  heretofore  made  by 
me,  and  do  declare  this  my  last  Will  and 
Testament"  Shortly  thereafter  the  devisee, 
Carrie  Williams,  executed  a  deed  to  the  de- 
fendant Green,  her  brother-in-law,  purporting 
to  convey  the  town  lot  in  consideration  of 
$700,  which  the  defendant  alleges  in  his  an- 
swer he  paid  to  her,  and  on  February  23, 
1903,  she  purported  to  convey  to  said  defend- 
ant in  fee  the  tract  of  land  in  controversy  in 
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exchange  for  a  town  lot  conveyed  to  her 
In  fee.  The  deed  to  the  defendant  does  not 
refer  to  any  power  conferred  by  the  will, 
and  the  only  consideration  to  support  it  Is 
the  execution  of  the  deed  to  her  In  ex- 
change therefor. 

W.  R.  Williams  and  wife  had  no  children, 
and  Bettle  Melton,  now  Bettle  Herring,  is 
their  foster  child,  reared  by  them  since  she 
was  ten  weeks  old.  It  Is  true  that  the  in- 
tention of  the  testator  should  be  gathered 
from  the  will  and  the  attendant  circumstanc- 
es, but  it  should  be  clear  and  unmistakable 
before  it  is  held  that  one  who  takes  a  life 
estate  under  the  will  can,  within  six  months 
after  the  death  of  the  testator,  sell  one  of 
the  two  pieces  of  land  devised,  and  hold 
and  use  the  money,  and  can  exchange  the 
other  for  other  land  and  own  that  in  fee  sim- 
ple, and  thereby  defeat  the  interest  of  the 
remainderman. 

I  concur  in  the  construction  placed  upon 
the  will  In  the  opinion  of  Mr.  Justice 
BROWN,  but  If,  by  any  interpretation,  a 
power  of  disposition  Is  conferred  on  the  life 
tenant  as  to  the  land,  it  could  only  be  exer- 
cised when  necessary  for  support  and  main- 
tenance, which  does  not  appear  here.  The 
testator  gave  to  his  wife  a  life  estate  in 
the  land  and  personal  property,  and  to  his 
foster-child  an  estate  in  remainder,  and  he 
must  have  intended  both  to  take  effect.  He 
appointed  his  wife  executrix,  and  knew  his 
personal  property  would  be  in  her  posses- 
sion, and  he  also  knew  that  it  might  be 
consumed  or  destroyed,  and  that  in  all  prob' 
ability  some  of  It  might  not  be  in  her  pos- 
session at  her  death,  and  it  seems  to  me 
that  a  reasonable  construction  of  the  lan- 
guage "or  as  much  thereof  as  may  be  in  her 
possession  at  the  time  of  her  death,'*  is  that 
It  refers  to  the  personalty.  When  there  are 
found  two  species  of  property,  the  one  tech- 
nically and  precisely  answering  the  descrip- 
tion in  the  devise,  and  the  other  not  so  ex- 
actly answering  that  description,  the  latter 
will  be  excluded.  Bolick  v.  Bolick,  23  N.  C. 
248.  I  will  not  undertake  to  review  the  au- 
thorities supporting  this  view,  as  they  are 
stated  with  clearness  and  accuracy  In  the 
opinion  of  the  court.  I  also  think  It  was 
necessary  for  the  deed  to  refer  to  the  power. 

It  is  said  in  Kent,  vol.  4,  p.  335:  "The 
general  rule  of  construction,  both  as  to 
deeds  and  wills,  is  that  if  there  be  an  in- 
terest and  a  power  existing  together  in  the 
person,  over  the  same  subject,  and  an  act 
be  done  without  a  particular  reference  to 
the  power,  it  will  be  applied  to  the  inter- 
est and  not  to  the  power" — and  this  is  cited 
with  approval  in  Exum  v.  Baker,  118  N.  0. 
545,  24  S.  E.  351.  The  case  of  Towles  v. 
Fisher,  77  N.  C.  438,  is,  I  thfaik,  a  direct 
authority  on  this  point  In  the  case  under 
consideration  all  the  property,  real,  personal, 
and  mixed,  is  devised  to  Carrie  Williams 
for  life,  and  at  her  death  the  said  property, 
or  80  much  thereof  as  may  be  in  her  pos- 


session at  the  time  of  her  death,  is  given  to 
Bettle  Melton.  Carrie  Williams  attempted 
to  convey  to  the  defendant  in  fee. 

in  the  Towles  Case,  William  Shaw  devised 
his  land  to  his  wife  for  life,  and  he  devised 
to  James  Callum  and  Mary  Callum  '*on  the 
death  of  his  wife,**  all  the  property,  real  and 
personal,  belonging  to  his  estate,  which  may 
be  in  possession  at  the  time  of  her  death. 
There  was  a  codicil  providing  that  sales 
should  be  made  with  the  consent  of  the  ex- 
ecutors. The  wife  attempted  to  convey  in 
fee  without  the  consent  of  the  executors, 
and  without  reference  to  the  power.  After 
holding  that  the  deed  was  not  valid  because 
the  executors  did  not  consent  thereto,  the 
court  says:  *'In  addition  to  this,  when  the 
donee  of  a  power  to  sell  has  an  estate  of 
her  own  in  the  property  affected  by  the  pow- 
er, and  makes  a  conveyance  of  the  property 
without  reference  to  the  power,  the  con- 
struction established  by  the  decisions  is  that 
she  intends  to  convey  only  what  she  might 
rightfully  convey  without  the  power.  These 
doctrines  are  so  generaly  accepted  that  we 
think  no  reference  to  the  authorities  is  nec- 
essary. They  may  be  found  cited  in  the 
brief  of  the  counsel  for  the  plaintiff.  The 
deed  to  Primrose  conveyed  only  the  life  es- 
tate of  Priscilla  Shaw.'*  The  rule  seems  to 
be  well  established,  and  it  seems  to  me  to 
be  meaningless  if  It  be  said,  that  when  one, 
who  owns  an  interest  with  a  power  of  dis- 
position, conveys  more  than  he  owns,  with- 
out reference  to  the  power,  that  the  con- 
veyance will  be  referred  to  the  power. 

If,  however,  these  views  are  not  sound, 
and  by  correct  construction  the  wife  took 
a  life  estate  under  the  will,  with  the  power 
to  sell  the  land,  I  still  think  the  deed  to 
the  defendant  is  not  good,  because  I  do  not 
think  an  exchange  of  lands  was  contemplat- 
ed, or  that  It  would  be  a  valid  execution  of 
the  power  for  the  life  tenant  to  convey  the 
land  devised  to  her  for  life  to  her  brother- 
in-law  in  fee,  and  receive  in  exchange  there- 
for a  deed  in  fee  for  another  tract  of  land. 

WALKER,  J.  (dissenting).  This  court  has 
repeatedly  held,  and  with  decided  emphasis, 
that  the  weightiest  considerations  demand 
that  the  court  should  adhere  to  its  former 
decision  in  a  case,  where  it  was  made  with 
unanimity  and  after  full  argument  and  con- 
sideration (Lewis  V.  Rountree,  81  N.  C.  20; 
Ashe  V.  Gray,  90  N.  C.  137);  and  it  will  not 
on  petition,  however  earnestly  and  zealously 
pressed  by  counsel,  re-examine  the  same  au- 
thorities and  reconsider  the  same  course  of 
reasoning  in  order  to  reverse  Its  previous 
ruling  (Dupree  v.  Insurance  Co.,  93  N.  C. 
237 ;  Hannon  v.  Grizzard,  09  N.  C.  161,  6  S. 
E.  93).  No  case  ought  to  be  reheard  upon 
petition  unless  It  was  decided  hastily  and 
some  material  point  was  overlooked,  or  some 
direct  and  controlling  authority  was  not 
called  to  the  attention  of  the  court  and  was 
overlooked  by  it.    Watson  v.  Dodd,  72  N.  C 
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240 ;  Hicks  T.  Skinner,  72  N.  C  1 ;  Deveretix 
▼.  Devereuz,  81  N.  a  12 ;  Haywood  v.  Daves, 
81  N.  C.  8.  In  Welsel  v.  Cobb,  122  N.  0.  67, 
30  S.  K  312,  it  was  said  that  'Prehearings 
of  onr  decisions  are  granted  only  in  excep- 
tional cases,  as  the  highest  principles  of 
public  policy  favor  a  finality  of  litigation, 
and  even  when  granted,  every  presumption  Is 
In  favor  of  the  judgment  of  the  court  already 
rendered,"  and,  further,  that  where  neither 
the  record  nor  the  briefs  on  the  rehearing 
of  a  case  disclose  anything  that  was  not  ap- 
parently considered  at  the  first  hearing,  the 
judgment  will  not  be  distnrbed.  The  present 
Chief  Justice^  in  Elmore  v.  Railroad,  131  N. 
C.  576,  42  S.  E.  080,  strongly  and  earnestly 
Inveighed  against  the  prevalent  and  increas- 
ing tendency  to  ask  for  rehearings,  and  stat- 
ed what  he  thought  should  be  the  invariable 
rule,  and  the  one  established  by  more  than 
a  hundred  decisions  of  tills  court,  that  the 
purpose  of  a  rehearing  is  not  to  consider  the 
same  facta,  briefs,  and  authorities  used  on 
the  former  hearing.  With  all  possible  def- 
erence, I  assert  that  we  are  doing  that  very 
thing  now,  as  the  sequel  will  show.  Nothing 
was  brought  forward  on  the  rehearing  but 
what  we  heard  and  knew  before,  viz.,  that 
there  is  some  conflict  in  the  authorities,  but 
I  do  not  think  that  I  take  much  risk  in  stat- 
ing that  the  great  weight  of  authority  In 
this  country,  if  not  in  England,  favors  the 
judgment  formerly  rendered  by  this  court. 
The  case  was  thoroughly  and  carefully  con- 
sidered by  us,  and  it  is  manifest,  from  the 
opinion  delivered  by  Justice  Manning — one 
of  the  ablest  and  most  learned,  one  of  the 
most  diligent  and  painstaking  and  exhaustive 
in  investigation,  of  the  judges  who  have  ever 
sat  in  this  court — that  no  authority  of  im- 
portance was  overlooked  or  disregarded.  It 
is  only  a  question  now,  as  will  be  seen,  wheth- 
er we  should  follow  our  own  decisions  and 
the  majority  of  the  courts,  or  the  minority 
of  them.  It  may  be  remarked  generally,  and 
in  limine,  that  the  cases  cited  in  the  opinion 
now  filed,  as  supporting  the  decision,  have 
no  application  to  the  special  facts  of  this 
case,  but  were  rendered  upon  a  state  of  facts 
substantially  different  Consider  the  case  of 
Giles  V.  Little,  104  U.  S.  201,  26  L.  Ed.  745, 
the  principal  one  relied  on  in  the  opinion  of 
the  court,  and  we  find  that  there  was  per- 
sonal property  of  a  kind  which  would  be  con- 
sumed by  its  use  and  where  the  expression 
^'whatever  may  remain"  Is  used  in  a  limita- 
tion over,  it  was  held  as  restricted  to  the 
consumable  personal  property,  such  as  crops 
and  provisions,  and  this  testator  had  none 
of  this  sort  But  even  this  view  is  rejected 
by  some  of  the  other  courts,  as  not  only 
changing  the  words,  but  as  defeating  the 
clearly  expressed  Intention  of  the  testator. 
In  those  cases  where  it  Is  held  that  the  jus 
disponendi  Is  confined  to  the  life  estate  given 
by  the  will,  it  appeared  that  there  was  no 
limitation  over,  and  the  language  and  na- 
ture of  the  devise  required  such  a  construc- 


tion. A  very  few  courts,  oonfoimdlng  cases 
like  ours  with  cases  of  that  kind,  have  been 
misled  into  holding  that  where  the  general 
right  to  dispose  of  the  property  is  given  to 
the  life  tenant,  with  a  limitation  over  of 
what  remains,  it  is  restricted  to  the  life  es- 
tate and  does  nqt  extend  to  the  fee.  The 
fallacy  of  this  reasoning  is  apparent  when 
we  consider  that  the  life  tenant  has,  by  law, 
the  right  to  dispose  of  the  life  estate,  and 
did  not  require  any  authority  or  power  from 
the  testator  to  do  so,  and  such  a  ruling 
makes  the  words  as  to  the  disposal  useless 
and  inoperative,  contrary  to  the  rule  that  we 
must  sustain  the  wUl  as  a  whole,  giving  ef- 
fect to  every  part  of  it  The  testator  having 
devised  the  life  estate,  could  not  unreason- 
ably restrict  the  right  to  dispose  of  it,  which 
is  a  legal  incident  of  it  and  why  should  -we 
say  that  he  intended  to  give  that  right  which 
she  already  had,  rather  than  that  which 
would  be  of  some  use  and  benefit  to  her? 
Why  should  we  practically  strike  out  words, 
rather  than  give  them  the  only  meaning  they 
could  reasonably  have?  The  first  and  great 
rule  in  the  exposition  of  wills,  to  which  all 
other  rules  must  yield,  is  that  the  intention 
of  the  testator,  expressed  in  his  wUl,  shall 
prevail,  provided  it  be  consistent  with  the 
rules  of  law.  Smith  v.  Bell,  6  Pet  68,  8  L. 
Ed.  322.  And  in  seeking  for  the  Intention  of 
the  testator  as  to  the  construction  or  inter- 
pretation that  should  be  placed  upon  ambig- 
uous terms  or  clauses  in  a  will,  the  relation 
of  the  parties,  the  nature  and  situation  of 
the  subject-matter,  the  purpose  of  the  in- 
strument and  the  motives  which  might  rea- 
sonably be  supposed  to  Influence  him  in  the 
disposition  of  his  property,  may  properly  be 
considered.  Smith  v.  Bell,  supra;  17  Am. 
&  Eng.  Enc.  of  Law  (2d  Ed.)  p.  21 ;  17  Cyc. 
673,  and  cases  cited  in  each.  In  this  case 
it  appears  that  the  testator  owned  the  land, 
which  was  sold  to  the  defendant  John  H. 
Green,  and  a  mule  and  wagon,  and,  perhaps, 
a  cart  things  not  consumed  in  their  use.  He 
gives,  devises,  and  bequeaths  all  his  property, 
real,  personal,  and  mixed,  of  every  kind,  to 
his  wife  during  her  life,  and  at  her  death, 
the  property t  or  as  much  thereof  as  may 
then  be  in  her  possession,  to  Bettie  AdCelton. 
It  is  evident  from  the  words  used  that  the 
testator  Intended  to  give  his  widow  the  same 
use  and  benefit  of  all  his  property.  There 
is  nothing  in  this  will  or  in  the  character 
and  condition  of  his  estate,  or  the  state  of 
his  family,  which  authorizes  the  construction 
that  he  intended  to  restrict  the  words  of  lim- 
itation over  to  the  personalty  or  the  con- 
sumable part  thereof,  any  more  than  to  the 
real  property,  for  his  words  are,  "the  said 
property  (that  is,  real,  personal,  and  mixed) 
or  as  much  thereof  (that  is,  the  same  prop- 
erty just  described,  it  being  the  only  meaning 
of  this  adverb),  as  may  be  in  her  possession 
at  the  time  of  her  death,  is  to  go  to  Bettie 
Melton."  Is  that  not  the  only  natural  and 
reasonable  construction  of  his  language?    He 
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had  the  undoubted  right  to  give  her  a  life 
estate  with  the  general  power  of  disposal, 
and  how  more  clearly  could  he  have  express- 
•ed  such  a  pnrpose?  When  he  says  "the  said 
property^  or  as  much  thereof  as  may  be  in 
her  possession,"  how  can  we  say  that  he  did 
not  mean  all  of  the  property,  though  he  said 
•so,  but  only  a  part?  Suppose,  as  here,  he 
had  no  consumable  property,  by  which  she 
<H>uld  support  herself,  such  as  crops  or  pro- 
yIsIqus,  and  she  had  no  funds  with  which 
ito  make  the  other  property  available  for  her 
support  and  maintenance,  must  she  starve 
for  the  want  of  power  under  the  will  to  con- 
vert what  he  did  give  her  into  productive 
or  consumable  property?  Was  it  intended  by 
the  testator  to  give  his  widow,  who  was 
entirely  dependent  upon  his  bounty,  a  stone 
when  she  needed  bread?  He  must  be  sup- 
posed to  have  understood  the  situation  and 
to  have  provided  for  her  with  reference  to 
it  The  plahitUTs  own  witness,  F.  G.  Ward, 
testified,  that  the  property  was  *in  such 
shape"  that  she  could  not  make  a  living 
upon  it,  or  it  seemed  to  him  that  way.  Any 
construction  that  prevents  her  from  dispos- 
ing of  all  the  property  would  lead  to  the 
conclusion  that  her  husband  intended  to  give 
her  something  which,  instead  of  being  a 
benefit,  would  be  a  burden  to  her. 

It  was  held  in  Hemingway  v.  Hemingway, 
22  Conn.  462,  that  the  word  ''possessed'*  de- 
notes ownership  and  not  merely  personal  or 
corporeal  occupation.  When  the  testator  lim- 
ited over  the  property — ^real,  personal,  and 
mixed — "in  her  possession  at  the  time  of  her 
death,"  he  clearly  meant  such  as  she  had 
not  disposed  of  by  sale  or  otherwise,  for 
property  which  was  in  her  actual  possession, 
«nd  under  her  control,  would  go  to  the  re- 
mainderman anyhow.  It  is  better  and  safer 
to  give  effect  to  the  words  of  the  testator, 
and  all  of  them,  according  to  their  natural 
sense  and  their  accepted  meaning,  than  to 
surmise  that  while  he  expressed  himself 
broadly  and  comprehensively  in  favor  of  his 
dependent  wife,  so  that  his  gift  to  her  could 
take  effect  beneficially,  he  did  not  mean  it, 
but  something  else  that  favors  a  remainder- 
man, who  was  not  his  child,  or  even  a  blood 
relation,  so  far  as  appears.  The  first  object 
of  his  care  and  bounty,  it  would  seem,  must 
be  less  considered  than  the  second,  so  that 
the  latter  may  enjoy  the  substantial  benefit 
of  the  gift.  The  language  of  the  court  in 
Olark  V.  Middlesworth,  62  Ind.  240,  in  con- 
struing a  testamentary  clause  substantially 
like  this  one,  is  very  significant  in  this 
•connection:  ^We  think  it  quite  clear  that 
the  will  of  A.  B.  Clark  gave  to  his  widow, 
Mary  A.  Olaik,  a  life  estate  in  said  lot,  and 
that  it  also  gave  her,  by  the  clearest  impli- 
•cation,  a  power  to  dispose  of  the  same.  The 
words  'and  at  her  death,  should  anything 
remain,*  are  senseless  and  without  meaning 
unless  the  testatcnr  intended  that  the  tenant 
for  life  might,  prior  to  her  death,  dispose  of 
the  property  devised  to  her  for  life.    The 


words  show  that  he  must  have  contemplated 
this  at  the  time^  and  therefore  have  intend- 
ed it"  And  so  are  the  words  of  Justice 
Connor  in  Parks  v.  Bobinson,  138  N.  G.  269, 
50  S.  B,  649:  'To  restrict  the  power  of 
disposal  of  her  life  estate  would  be  to  nulll> 
fy  its  effect  She  had  such  power  incident  to 
her  life  estate.  To  confine  the  power  of  dis- 
posal to  such  life  estate  would  do  violence 
to  the  rtile  of  construction  that  every  word 
used  by  the  testator  should  be  given  force.** 
That  was  held  to  be  law  by  this  court,  con- 
trary to  some  of  the  authorities  cited  in 
support  of  the  impending  ruUng,  and,  too, 
where  there  was  no  ulterior  limitation.  How 
much  more  does  the  construction  now  placed 
upon  this  will  neutralize  their  meaning,  if  it 
does  not  literally  excise  the  words  used  by 
the  testator  to  express  his  desire  in  respect 
to  his  wife,  who  needed  his  help  far  more 
than  the  feme  plaintiff.  It  has  the  effect  of 
reading  out  of  the  will  something  that  we 
would  expect  him  instlnctivdy  to  put  into  it 
and  reading  into  it  something  that  It  would 
be  unnatural  for  him  to  have  wUled,  con- 
sidering the  admitted  fticts  and  circumstanc- 
es. The  difference  between  a  gift  for  life 
with  a  power  of  disposal,  express  or  im- 
plied, and  without  an  ulterior  limitation, 
and  one  with  such  a  limitation,  is  stated 
in  80  Am.  &  Eng.  Enc  pp.  737,  738,  which 
is  quoted  by  the  court  in  its  opinion.  In 
the  latter  case,  the  estate  is  for  life,  and 
the  remainder  will  take  effect  as  to  all 
property  not  disposed  of,  and  as  to  this,  the 
fee  passes  to  the  purchaser,  the  same  as  if 
the  property  had  been  given  in  fee,  instead 
of  for  life,  to  the  devisee  and  legatee.  In 
other  words,  as  said  by  Judge  Pearson  in 
Troy  V.  Troy,  60  N.  G.  (Hinsdale  Ed.)  624, 
"the  power  is  appurtenant  to  the  life  estate; 
and  the  estate  created  by  its  exercise  will 
take  effect  out  of  the  life  estate,  as  well  aa 
out  of  the  remainder."  But  It  is  useless  to 
continue  the  argument  in  favor  of  the  cor- 
rectness of  our  former  decision,  as  it  is  so 
fully  sustained  by  cases  decided  by  courts  of 
the  highest  authority,  whose  opinions  are 
respected  and  followed  everywhere,  and  by 
text-writers.  "Although  a  devise  be  express- 
ly for  life  of  a  devisee,  yet  if  the  devisee  be, 
by  other  clauses  of  tbe  will,  permitted  to 
use  and  dispose  of  the  subject  absolutely  at 
his  pleasure,  or  if  so  much  as  may  remain 
undisposed  of  by  him  at  his  death  (which 
implies  a  power  of  unqualified  disposition) 
be  given  over  at  his  decease,  the  devisee  is 
construed,  by  a  necessary  implication  of  the 
te8tator*s  intention,  to  take  a  fee  simple."  2 
Minor's  Insts.  969,  970.  So  in  Madden  v. 
Madden,  29  Va.  877,  in  an  able  and  exhaus- 
tive review  of  the  cases  on  the  subject  it  was 
ruled  to  be  settled  law  that  ''Whenever 
there  is  an  Interest  given,  coupled  with  an 
absolute  power  of  disposition  in  respect  to 
all  property  of  every  description,  real  and 
personal,  the  first  taker  would  have  the  al>- 
solute  property,  and  that  there  was  no  dis- 
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tinctioQ  between  a  case  of  a  gift  for  life, 
with  a  power  of  disposition  added,  and  a 
gift  to  one  indefinitely,  with  a  superadded 
power  to  dispose  of  by  deed  or  wilL"  In 
Parish  y.  Wayman,  91  Ya.  430,  21  S.  EL  810, 
the  estate  was  to  Agnes  Redd  for  life,  with 
this  provision:  "Should  she  die  without 
leaving  a  cliild,  in  that  case  the  property 
or  what  remains  of  the  same,  to  go  to  Nancy 
Hassie" — and  it  was  held  that  she  could  dis- 
pose of  it  absolutely  in  fee,  the  court  saying: 
**This  language  cannot  be  reasonably  con- 
strued otherwise  than  that  the  devisee  under 
it  has  not  only  the  power  to  use  this  proper- 
ty, but  to  consume  it,  if  she  wilL  The  gift 
over  at  her  death  of  what  'may  remain  of 
the  same'  shows  that  the  testator  intended^ 
notwithstanding  the  direction  that  the  prop- 
erty was  to  be  held  by  the  trustees  named, 
during  her  natural  life,  that  she  should  have 
the  power  to  dispose  of,  consume,  or  spend 
it  in  her  lifetime,  which  she  could  only  do 
by  being  Invested  with  the  fee  simple.  What 
might  remain  of  the  same  was  all  that  was  to 
go  over.  The  language  forcibly  implies  an 
unlimited  and  unqualified  power  of  disi)osi- 
tion.  The  devisee  could  acquire  no  greater 
estate,  nor  exercise  greater  power  over  it 
To  pot  any  restriction  upon  her  absolute 
dominion  over  it,  would  be  to  say  that  the 
whole,  or  some  part  of  it,,  should  go  over  to 
second  taker,  when  the  will  expressly  says 
that  only  'what  may  remain  of  the  same' 
shall  pass  to  the  second  taker."  To  the 
same  ^ect  is  Clark  ▼.  Mlddlesworth,  82  Ind. 
240,  in  wlilch  the  testator  gave  all  his  real 
and  personal  estate  to  his  wife  for  life,  and 
at  her  death,  if  anything  remained,  the  same 
to  be  divided  among  his  heirs  at  law.  The 
same  court  followed  this  decision  in  Silvers 
V.  Canary,  109  Ind.  267,  9  N.  R  904,  where 
the  clause  of  the  will  was  substantially  like 
that  we  are  construing  in  this  case.  It  was 
held  that  the  wife,  to  whom  the  real  and 
personal  property  were  given  for  her  life, 
had  power  to  convey  the  fee  tn  the  land,  and 
might  do  so  without  referring  to  the  will. 
It  seems  to  me  that  the  reasoning  in  Paine 
V.  Barnes,  100  Mass.  470,  Is  directly  applica- 
ble to  this  case.  The  property  willed  was 
real  and  personal,  and  the  court  said  that, 
upon  the  authorities,  the  meaning  of  the 
phrase,  "if  anything  should  remain  in  con- 
nection with  the  devise  of  a  remainder  of 
real  property  after  an  estate  for  life,"  would 
imply  a  power  to.  convey,  as  otherwise  there 
could  be  no  reason  for  the  doubt  whether 
the  estate  would  remain.  There  are  many 
other  cases  of  the  same  purport,  but  as  a 
number  of  th^n  are  reviewed  in  the  former 
opinion  of  the  court,  it  is  not  necessary  to 
comment  upon  them.  It  seems  to  me  also 
that  this  case  may  be  distinguished  from 
those  cited  in  the  opinion  of  the  court  by 
the  fact  that  the  testator  uses  the  word  "pos- 
sessed" or  "in  her  possession,"  thereby  nec- 
essarily implying,  not  as  the  word  "remain*' 
or  "remaining**  may,  perhaps,  be  construed, 
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that  she  might  dispose  of  some,  If  not  all 
of  the  property,  real  and  personal,  and  it 
might  not,  at  her  death,  be  "in  her  posses- 
sion*'; that  is,  owned  and  held  by  her.  I 
do  not  find  that  word  used  in  any  will  con- 
strued in  the  cases  on  this  subject 

If  I  were  at  liberty  to  discuss  the  evidence 
to  be  found  in  the  record,  the  intention  of 
the  testator,  as  it  was  adjudged  to  be  at  the 
former  hearing,  would  be  made  manifest 
Williams  V.  Parker,  84  N.  C.  90,  and  Braw* 
ley  V.  Collins,  88  N.  C.  605,  have  no  bearing 
at  all  upon  the  question  in  this  case.  They 
only  decide  that  "personal  property"  was 
intended,  where  the  word  "property"  was 
used,  because  of  the  association  of  the  latter 
with  other  words  which  clearly  Indicated 
such  a  purpose,  and  in  Brawley  v.  Collins, 
Chief  Justice  Smith  said  that  the  word 
"property**  would  embrace  all  kinds — ^real 
and  personal  and  mixed — ^unless  its  meaning 
is  restricted  by  the  context;  citing  Foster  v. 
Craige,  22  N.  C.  209.  The  words  in  this  wiU 
are  more  indicative  of  a  purpose  to  in- 
clude all  kinds  of  property,  real,  personal* 
and  mixed,  for  those  very  words  are  used* 
and  they  are  followed  by  these:  "The  said 
pi^operty  or  as  much  thereof  as  may  be  in 
her  possession  at  the  time  of  her  death.*' 
The  word  "property,**  as  thus  used,  mani- 
festly refers  to  the  kind  just  above  enumer- 
ated, and  this  interpretation  is  directly  war- 
ranted by  what  is  said  in  the  cases  just 
cited.  So  that  they  are  authorities,  in  my 
judgment,  against  the  present  conclusion  of 
the  court  Each  case  must  be  determined 
by  its  own  facts.  Where,  therefore.  It  appears 
from  the  context  of  the  will  under  construc- 
tion that  the  testator,  in  using  the  word 
"property,**  referred  to  both  kinds — ^real  and 
personal — the  word,  as  this  court  said,  muaf 
have  that  meaning.  That  is  our  case  ex- 
actly. If  the  words  of  the  will,  when  con- 
sidered with  the  context,  or  with  the  cir 
cumstances  surrounding  the  testator,  at  the 
time  it  was  written,  show  that  he  must 
have  intended  to  include  real  estate  in  the 
term  "property,**  it  must  have  that  meaning, 
and  this  should  be  so  even  though  there  are 
consumable  things.  I  may  be  permitted  to 
add  to  the  authorities  above  cited  the  re- 
cent case  of  Underwood  v.  Cave,  176  Mo.  1, 
75  S.  W.  451,  decided  by  one  of  the  ablest 
courts  of  the  Union,  and  in  which  I  find  the 
following:  "It  is  my  will  that  the  property, 
real  and  personal,  hereby  bequeathed  to  my 
wife,  shall  be  hers  absolutely  during  her 
natural  life,  to  use  and  enjoy  as  she  may 
see  proper,  and  at  her  death,  if  there  should 
be  anything  left,  my  will  is  that  it  be  vest 
ed  and  applied  to  t^e  use  of  the  Lone  Jack 
Baptist  Church,  used  as  may  be  thought 
most  conducive  to  the  advancement  of  the 
Christian  religion.**  It  was  held  that  the 
wife  took  a  life  estate,  with  superadded 
power  to  dispose  of  the  fee,  and  that  the 
exercise  of  the  power  by  her  cut  out  the 
remainderman.     So  in  Burford  v.  Aldridge, 
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165  Mo.  419,  eS  S.  W.  109,  65  S.  W.  720, 
we  find  a  still  stronger  authority  and  a  case 
more  like  ours.  The  clause  of  the  will  was 
as  follows:  "I  will,  devise,  and  bequeath  to 
my  belowed  wife,  Sarah,  all  of  my  property, 
personal,  real  and  mixed,  that  may  'be  left 
after  paying  the  above  bequests,  to  use  and 
manage  as  she  may  deem  best  as  long  as 
she  may  live;  and  at  her  death,  I  desire 
and  so  will,  that  what  may  be  left  of  my 
estate  after  her  death  shall  be  divided 
equally  between  my  two  brothers,  Emsley 
Wharton  and  John  Q.  Wharton,  and  my  sis- 
ter Eliza  Plummer,  and  my  brother-in-law 
D.  W.  Burford."  In  commenting  on  this 
language  in  the  will.  Judge  Valliant  says: 
"But  under  this  will  the  widow  was  enti- 
tled to  consume  as  much  of  the  estate  as  she 
desired,  the  body  as  well  as  the  product. 
And  on  the  other  hand,  if  she  lived  within 
the  rents  and  Interest  and  left  a  surplus  of 
that,  there  Is  at  least  room  for  contention 
that  such  surplus  would  not  have  gone  to 
her  administrator  on  her  death,  but  to  the 
remainderman  under  the  will.  Therefore, 
whilst  she  was  in  a  sense  a  trustee  of  the 
property  for  the  use  of  the  remaindermen, 
yet  she  had  a  very  substantial  interest  In  it, 
and  the  remaindermen  could  not  call  her  to 
account  or  restrict  her  in  amount  in  what 
she  chose  to  expend  for  her  own  gratifica- 
tion, even  though  it  consumed  the  whole  es- 
tate, as  long  as  good  faith  was  preserved." 
"If  we  seek  admittance  into  the  family  cir- 
cle and  learn  the  relations  and  feelings  of 
the  testator  towards  each  of  the  beneficiaries 
of  his  bounty,"  and  follow  the  controlling 
rule  in  the  construction  of  wills,  to  which 
all  technical  rules  should  give  way,  and  give 
eflfect  to  the  true  intention  of  the  testator, 
as  the  same  may  be  gathered  from  the  whole 
instrument,  if  not  violative  of  some  estab- 
lished rule  of  law,  and  in  arriving  at  that 
intention,  if  we  take  into  account  the  re- 
lation of  the  testator,  not  only,  as  we  have 
said,  his  relations  to  the  beneficiaries,  but 
also  the  conditions  and  circumstances  sur- 
rounding him  at  the  time  of  the  execution 
of  his  will,  reading  it,  as  near  as  may  be, 
from  his  standpoint,  and  giving  full  eflfect, 
if  possible,  to  every  clause  and  portion  of  It, 
we  cannot  conclude  otherwise  than  that  he 
intended  his  wife  to  be  the  first  object  of 
his  bounty  and  to  provide  for  her  a  com- 
fortable and  sufllcient  support,  without  ham- 
pering her  in  the  use  and  enjoyment  of  the 
property,  but  allowing  her  to  deal  with  it,  in 
her  own  way,  as  her  necessities  might  re- 
quire, and  leaving  only  what  might  be  left 
of  it  to  the  remainderman. 

It  is  said,  though,  that  there  was  error 
in  the  former  decision,  because  we  overlook- 
ed the  fact  that  the  deed  to  Green  did  not 
refer  to  the  will  or  the  power.  •  This  is  a 
misapprehension  as  to  the  nature  of  this 
power  of  disposal.  "It  has  repeatedly  been 
held  that  where  a  person  having  power  to 
convey  the  fee-simple  estate,  and  also  hav- 


ing a  life  estate  or  other  interest,  executed  a 
conveyance  of  the  fee,  the  deed  will  be  re- 
ferred to  the  execution  of  the  power  (or 
Jus  disponendl),  because  otherwise  it  cannot 
take  full  eflfect  according  to  its  terms.**  31 
Cyc.  1125.  The  case  referred  to  in  the  opin- 
ion of  the  court  is  presented  where  there 
is  an  estate  which  is  coupled  with  a  power 
disconnected  therewith,  in  which  the  donee 
has  no  beneficial  interest  In  such  a  case  it 
will  be  presumed  that  the  deed  is  intended 
to  pass  the  Interest  and  not  to  execute  the 
power,  unless  the  latter  is  in  some  way  re- 
ferred to  in  it  Besides,  In  this  case,  we  are 
dealing  with  the  Jus  disponendl,  and  not 
with  a  technical  power,  or  a  naked  power 
of  appointment  The  case  of  Grace  v.  Per- 
ry, 197  Mo.  550,  95  S.  W.  875,  is  directly  In 
point  and  holds  that  no  reference  to  the  will 
was  necessary  to  constitute  a  good  and  valid 
exercise  of  the  power.  See,  also.  Underwood 
V.  Cave,  supra. 

It  is  suggested  that  Towles  v.  Fisher,  77 
N.  C.  437,  is  an  authority  for  the  position 
that  the  deed  of  the  testator's  widow  con- 
veys only  a  life  estate,  because  it  does  not 
refer  to  the  power  contained  in  the  will. 
That  case  is  in  perfect  accord  with  the  law, 
as  I  have  before  stated  it  to  be.  In  Towles 
V.  Fisher,  the  testator  conferred  upon  his 
wife,  Priscilla,  the  power  of  appointment  to 
"charitable  or  religious"  uses,  and,  by  a  cod- 
icil, the  power  to  sell  and  dispose  of  any 
part  of  the  land  by  and  with  the  consent 
and  advice  of  his  executors,  and  the  court 
very  correctly  held  that  it  was  necessary  to 
have  the  consent  of  the  executors  and  to 
refer  to  the  power  in  her  deed,  for  other- 
wise it  would  only  pass  the  life  estate.  But 
It  cannot  be  successfully  argued  from  the 
construction  of  the  provision  of  that  will 
that  a  reference  to  the  will  in  her  deed  was 
required  In  order  to  a  valid  exercise  of  Mrs. 
Williams'  right  of  alienation  or  Jus  dispo- 
nendl, for  that  Is  what  it  is  and  all  that  It 
is.  If  we  hold  otherwise,  it  seems  to  me» 
with  all  due  deference,  that  we  will  be  out 
of  line  with  the  controlling  authorities  upon 
the  subject,  both  text-writers  and  cases* 
But  it  is  very  evident  from  the  language 
of  the  court  in  Towles  v.  Fisher  that  the 
words  "all  the  property,  real  and  personal, 
belonging  to  my  estate,  which  may  be  In  her 
possession  at  the  time  of  her  decease  (shall 
go  over)  and  be  equally  divided  between 
James  and  Mary  Galium,"  .would  have  con- 
ferred upon  his  wife,  Priscilla,  the  abso- 
lute right  of  alienation  in  fee,  but  for  the 
other  provisions  which  are  Inconsistent  with 
the  existence  of  such  a  right  and  which  are 
not  in  the  will  of  W.  B.  Williams,  the  tes- 
tator in  this  case.  It  would  not  have  been 
necessary,  in  order  to  meet  the  contention  of 
the  plaintifTs  in  that  case,  to  have  referred 
to  the  express  and  inconsistent  power  given 
by  the  will  to  be  exercised  only  with  the 
consent  of  the  executors,  if  the  court  had 
thought  that  she  did  not  have  the  right  of 
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disposal  under  tbe  words  of  the  will  which 
we  have  quoted.  The  dear  inference  from 
the  course  of  Justice'  Rodman's  reasoning  Is 
that  such  words  would  confer  the  right  to 
sell  and  conyey  in  fee;  otherwise  he  would 
have  sufficiently  answered  the  argument  of 
the  plaintiffs  by  simply  stating  that  it  did 
not,  irrespectiye  of  any  other  clauses  of  the 
wilL 

We  have  not  adverted  to  the  ffeict,  which 
was  mentioned  in  our  former  opinion,  that 
this  is  an  action  of  waste,  alleged  to  hare 
been  committed  on  the  land  devised,  and  Is 
not  one  for  the  recovery  of  the  tract  of  land 
which  was  received  by  the  widow  in  ex- 
change, or  as  the  consideration  for  the  land 
she  conveyed.  Surely  the  testator  did  not 
Intend  to  subject  her  to  an  action  for  waste. 

My  conclusion  is  that  the  former  decision, 
being  right,  should  be  approved,  and  that 
the  petition  should  be  dismissed. 

HOKE,  J.,  concurs  In  the  dissenting  opin- 
ion of  WAIiKER,  J. 


(157  N.  C.  484) 

ROGERS  V.  WHITING  MPO.  00. 

(Supreme  Court  of  North  Carolina.     Dec.  20, 

1911.) 

1.   BlASTEB  AND  SERVANT  (|S  101,  102*)— MaS- 

TSB'8  Duty— Safb  Placs  of  Work. 

An  employer  is  required  to  exercise  rea- 
sonable care  to  provide  a  reasonably  safe  place 
of  work  for  his  employ^,  especially  where 
they  work  about  machinery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  179;  Dec.  Dig.  H  101, 
102.*] 

2.  Mastsb  and  Servant  H  105*)— Master's 
DuTT— Safe  Appliances— Custom. 

An  employer  is  bound  to  exercise  reason- 
able care  to  furnish  such  reasonably  safe  ma- 
chineiy  and  appliances  suitable  for  the  work  as 
are  approved  and  in  general  use  in  similar 
plants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  185-191;  Dec  Dig.  ( 
106.*] 

3.  Master  and  Servant  ({  270*)— Injuries 
—Admission  op  Evidence— Usage  in  Oth- 
er Plants. 

In  a  woodworking  employe's  action  for  in- 
juries while  operating  a  lathe,  claimed  to  have 
been  caused  by  failure  to  furnish  a  guard  over 
tbe  saws  to  prevent  them  from  throwing  back 
splinters,  evidence  that  guards  were  in  general 
use  on  similar  machines  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  021;   Dec  Dig.  (  270.*) 

4.  Master  and  Servant  (S  286*)— Injuries 
—Jury  Question— Neoliqenoe. 

In  an  action  for  injuries  while  operating 
a  lathe  caused  by  failure  to  furnish  a  guard 
over  the  saws,  evidence  held  to  make  it  a  jury 
question  whether  defendant  was  negligent  in 
not  so  guarding  the  saws. 

[Ed.  Note.-^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1028;   Dec.  Dig.  {  286.*} 

5.  Trial  ({  253*)— iNSTRucriONa— Applica- 
biutt  to  Evidence. 

In  a  mill  employe's  action  for  personal  in- 
juries by  failure  to  furnish  a  guard  or  shield 


over  saws  to  prevent  their  throwing  splinters, 
a  requested  charge  that,  even  if  the  jury  find 
that  a  mill  in  each  of  two  states  named  and 
one  in  each  of  two  other  places  named  had 
machines  to  which  saw  shields  were  attached, 
that  was  not  sufficient  to  show  a  general  cus- 
tom, was  properly  refused,  where  a  witness 
testified  that  he  had  seen  nine  different  mills 
in  which  such  guards  were  used. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {(  6ia-«23;    Dec  Dig.  S  253.*] 

6.  Master  and  Servant  ({  121*)— Injurieb 
—Proximate  Cause. 

If  the  flying  of  a  splinter  from  a  saw  in- 
juring an  employe  was  caused  by  the  absence 
of  a  shield  over  the  saw,  and  failure  to  provide 
a  shield  was  a  want  of  reasonable  care  by  the 
employer,  he  would  be  liable  for  the  injuries. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  228-231;  Dec  Dig.  ( 
121.*] 

7.  Appeai«  and    Brror    {§   1078*)— Assign- 
ments OF  E^ROR— Abandonment. 

Appellant  abandons  assignments  of  error 
not  discussed  in  his  briefs. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  4256-4261;    Dec.  Dig.  { 

1078.*] 

Appeal  from  Superior  Court,  Graham  Coun- 
ty;   Cline,  Judge. 

Action  by  A.  C.  Rogers  against  the  Whit- 
ing Manufacturing  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Davis  &  Davis,  for  appellant  Morphew  & 
Phillips,  for  appellee. 


CLARK,  C.  J.  This  Is  an  action  for  dam- 
ages for  an  injury  sustained  while  operating 
a  lathe  machine  for  the  defendant  The 
plaintiff  contended  that  the  proximate  cause 
of  his  injury  was  the  failure  of  the  defend- 
ant to  furnish  a  guard  or  shield  to  go  over 
the  saws  to  prevent  their  throwing  splinters 
and  pieces  of  wood  bacls,  by  reason  of  which 
defect  the  plaintiff  was  injured. 

[1,  2]  It  is  settled  law  in  this  state  "that 
an  employer  of  labor  to  assist  in  the  opera- 
tion of  railways,  mills,  and  other  plants 
where  the  machinery  is  more  or  less  compli- 
cated, and  more  especially  where  driven  by 
mechanical  power,  is  required  to  provide  for 
the  employes  in  the  exercise  of  proper  care  a 
reasonably  safe  place  to  work  and  supply 
them  witii  machinery,  Implements,  and  ap- 
pliances reasonably  safe  and  suitable  for  the 
work  in  which  they  are  engaged  and  such  as 
are  approved  and  in  general  use  in  plants 
and  places  of  like  kind  and  character.'* 
Hicks  V.  Mfg.  Co.,  138  N.  C.  325,  50  S.  E 
703,  citing  WitseU  v.  Railroad,  120  N.  C.  557, 
27  S.  E.  125,  and  Marks  v.  Cotton  Mills,  135 
N.  C.  287,  47  S.  E.  432,  and  which  is  itself 
cited  and  approved  in  Helms  v.  Waste  Co., 
151  N.  C.  372,  66  S.  E.  312. 

[31  The  first  nine  of  the  defendant's  excep- 
tions are  to  the  introduction  of  evidence 
tending  to  show  that  guards  or  shields  were 
in  general  use  in  machines  of  like  character 
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or  kinds.  But  such  evidence  Is  competent, 
and  In  this  case  it  was  shown  that  the  wit- 
nesses had  seen  nine  different  mills  in  which 
such  guards  were  In  use. 

[4]  This  Was  sufficient  to  Justify  the  court 
In  leaving  It  to  the  Jury  to  find  whether  the 
defendant  had  been  guilty  of  negligence  In 
not  having  a  protection  of  this  kind,  and  It 
was  not  error  to  refuse  a  prayer:  "Even  If 
the  jury  shall  find  a  mill  In  G^eorgla,  one  In 
Tennessee,  one  In  Andrews,  and  one  In  Swain 
county  has  machines  upon  which  were  shields 
or  hoods,  this  is  not  sufficient  to  show  a  gen- 
eral custom.**  < 

[5]  The  prayer  was  properly  refused,  for 
the  evidence  was  there  were  at  least  nine 
mills  as  to  which  the  evidence  showed  use 
of  these  shields  over  saws,  though  it  is  true 
that  as  to  some  of  them  the  lathe  machines 
were  not  in  use  in  a  sawmill,  as  was  the 
case  here;   but  that  was  Immaterial. 

[6]  Nor  was  It  error  to  refuse  the  defend- 
ant's prayer  to  charge  that  "unless  the  plain- 
tiff has  shown  by  the  greater  weight  of  evi- 
dence that  these  hoods  or  shields  were  in 
general  use,  the  Jury  could  not  consider  sb 
proximate  cause  any  injury  caused  by  a  chip 
flying  out  and  striking  the  plaintiff.**  If  the 
flying  out  of  the  chip  was  caused  by  the  ab- 
sence of  the  shield  or  hood,  and  the  jury 
should  further  find  that  this  would  have 
been  prevented  by  the  use  of  the  shield  or 
hood,  and  the  failure  to  provide  such  was 
want  of  reasonable  care  on  the  part  of  the 
defendant,  it  would  be  liable.  Mason  v. 
RaUroad,  111  N.  0.  482,  16  S.  E.  toS,  18  L. 
R.  A.  845,  32  Am.  St  Rep.  814. 

[71  The  defendant  in  his  brief  restricts 
himself  to  the  first  10  assignments  of  error, 
thus  under  the  rule  abandoning  the  othelrs, 
which  hence  need  not  be  discussed.  This 
case,  in  its  general  features,  resembles  Sims 
V.  Lindsay,  122  N.  C.  678,  30  S.  B.  19,  which 
has  been  often  cited.    See  notes  in  Anno.  Ed. 

No  error. 

(158  N.  G.  104) 

LUDWICK  et  al.  v.  PENNY  et  aL 

(Supreme  (}ourt  of  North  Carolina.     Dec.  23, 

1911.) 

1.  Judgment  (j  739*)— Estoppel— Defenses. 
Revisal  1905,  {  570,  proyides  that,  in  an 
action  to  recover  the  possession  of  personal 
property,  a  judgment  for  plaintiif  may  be  for 
possession  or  for  the  value  thereof  if  delivery 
cannot  be  had,  and  for  damages  for  detention, 
and,  if  defendant  claims  a  return  of  the  prop- 
erty. Judgment  for  defendant  may  be  for  a  re- 
turn or  for  its  value,  with  damages  for  the  tak- 
ing and  withholding.  Plaintiffs,  in  a  former 
suit  against  them  by  defendant  to  recover  per- 
sonalty in  which  the  property  was  taken  under 
claim  and  delivery,  only  counterclaimed  for  the 
conversion  of  their  property.  Held,  that  plain- 
tiffs were  not  estopped  by  the  judgment  in  their 
favor  from  suina  tor  damages  for  wrongfully 
suing  out  the  claim  and  delivery  proceedings 
and  levying  process  upon  the  property,  since, 
under  the  statute,  plaintiffs,  even  if  they  had  I 


claimed  them,  could  not  have  recovered   such 
damages  in  the  other  action. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
CJent  Dig.  {  1267 ;   Dec.  Dig.  f  7a9.*] 

2.  JUDGICENT  (S  640^— **RB8  JUMOATA." 

The  rule  of  res  judicata  is  baaed  upon  the 
idea  that  there  should  be  an  end  of  litigation, 
as  well  as  upon  the  maxim  that  one  should  not 
be  twice  vexed  for  the  same  cause. 

[Ed.   Note. — FV>r  other  cases,  see   Judgment, 
Cent.  Dig.  f  1079 ;   Dec  Dig.  {  540.* 

For  other  definitions,  see  Words  and  Phraaea, 
vol,  7,  pp,  (J12tM$130 ;   voL  8,  pp.  778tt,  TTSTJ 

8,  Judgment  (9  713*)— Res  Judicata. 

While  a  judgment  is  conclusive  upon  mat- 
ters raised  by  the  pleadings  or  which  might 
have  been  properly  adjudicated  thereunder,  it 
is  not  conclosive  aa  to  causes  of  action  which 
plaintiff  might  have  joined,  but  which  were  not^ 
in  fact,  joined  or  included  in  the  pleadings. 

[Ed.  Note.— B^>r  other  cases,  see  Jadgment* 
Cent  Dig.  {(  1234-1241;  Dec  Dig.  (  713.*] 

4.  Process  (f  168*)— "Abuse  or  Pbocess"-^ 
"Malicious  Pboseoution." 

There  is  a  clear  distinction  between  the 
malicious  proaecution  of  an  action  so  as  to  in* 
terfere  with  another's  property  or  business,  and 
the  malicious  abuse  of  process,  which  ia  the 
willful  and  wrongfal  use  of  the  process  itself, 
and  does  not  require  a  termination  of  the  suit 
in  which  the  process  issued  to  be  available  aa 
a  cause  of  action. 

[E)d.    Note.— For    other    cases,    see    Process, 
Cent.  Dig.  (  257 ;   Dec  Digr8168.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  BO;   vol.  6,  pp.  4309-4310.] 

6.  Malicious  Pbosecution  (8  34*)— Right  of 
Action. 

Since  the  malicious  prosecution  must  hava 
terminated  before  an  action  for  damages  tber^ 
for  will  lie,  a  cause  of  action  for  maliciously  in- 
stituting an  action  to  recover  property,  sup- 
ported by  claim  and  delivery  proceedings  for  the 
purpose  of  destroying  defendant's  business, 
could  not  be  set  up  as  a  coimterclaim  or  other- 
wise by  defendant  in  such  action  itself. 

[Ed.    Note.— For   other  cases,   see   Malicious 
Prosecution,  Cent  Dig.  |  70 ;   Dec  Dig.  |  34.*) 

(S.  Malicious  Pbosecution  (|  47*)  —  Allega- 
tions OF  Complaint. 

The  complaint  alleged  that  plaintiffs  were 
engaged  in  the  restaurant  business  and  paid  a 
sum  to  defendant  which  was  due  him  from  the 
person  from  whom  they  purchased  the  business, 
defendant  agreeing  at  the  time  that  the  proper- 
ty was  free  from  liens,  but  that  he  afterwards 
was  "guilty  of  abuse  of  process,  in  that  he 
wrongfully,  unlawfully,  and  maliciously  insti- 
tuted *  *  *  a  civil  action  and  seized  the 
property  •  •  •  by  claim  and  delivery  pro- 
ceedings, and  thereby  took  advantage  of  plain- 
tiff's inability  to  give  a  bond,  deprived  them  of 
the  opportunity  ot  carrying  on  their  business"; 
that,  by  reason  of  the  wrongful  conduct  of  de- 
fendant "in  prosecuting  the  said  action,"  he 
caused  valuable  goods  to  become  worthless; 
that,  when  defendant  began  "the  civil  action" 
against  plalntifb,  he  caused  their  propert;^  to 
be  seized  under  claim,  and  delivery  proceedings, 
knowing  that  it  was  free  from  incumbrance,  and 
that  he  instituted  "said  dvU  action"  and  seized 
plaintiflts'  property  willfully  to  coerce  plaintiffs 
to  pay  him  money,  and  that,  by  reason  of  "the 
abuse  of  the  process  sued  out  against  plaintiff*' 
and  the  wrongful  and  malicious  conduct  afore- 
said, plaintiffs  were  damaged,  etc.  Held,  that 
the  complaint  alleged  a  cause  of  action  for  the 
malicious  prosecution  of  a  civil  action,  and  an 
interference  with  the  property  by  claim  and  de- 
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liTery  proceeding!,  and  not  merely  for  the  mm* 

Hcious  abuse  of  process. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  f (  91,  92 ;  Dec.  Dig.  | 
47.*] 

7.  Pleading    (}  84*>— Oonstbi^otion— Libkb- 
al.  constbugtion. 

Pleadings  are  liberally  construed,  and  plain- 
tiff will  be  permitted  to  recover  according  to 
his  allegations. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S8  <KS^75 ;   Dec.  Dig.  I  34.*] 

8.  Appbal  and  Bbbob  ($  232^)— Psbsbhta- 

TEON   BBLOW. 

A  party  cannot  rely  on  appeal  on  a  differ- 
ent ground  of  objection  to  evidence  than  that 
stated  below. 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  1351,  1368,  1430,  1431; 
Dec  Dig.  I  232.^] 

BrowBf  J^  dissenting. 

Appeal  from  Superior  Court,  Guilford 
County ;   Daniels,  Judge. 

Action  by  O.  J.  Ludwlck  and  another 
against  George  T.  Penny  and  another.  From 
a  Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

See,  also,  152  N.  C.  875,  67  S.  B.  919. 

The  complaint  was  as  follows: 

**The  plaintiffs,  complaining  of  the  defend- 
ant, allege: 

"(I)  That  the  plaintiffs  were  engaged  in 
business  In  the  city  of  High  Point,  Guilford 
county,  N.  C,  up  to  August  18,  1907,  under 
the  partnership  name  of  the  Acme  Cafe, 
and  were  the  owners  of  property  of  the 
value  of  about  $3,800  which  they  owned  and 
used  In  connection  with  their  said  business, 
and  without  which  they  could  not  carry  on 
their  business. 

''(2)  That  the  plaintiffs  engaged  in  business 
as  the  Acme  Caf6,  and  had  a  large  patron- 
age, and  were  making  of  their  business  a 
financial  success. 

"(3)  That  these  plalntlfCs  bought  the  Acme 
Caf6  from  F.  £.  Thomas  on  or  about  Feb- 
ruary 28,  1907,  and  at  the  time  they  pur- 
chased it  they  paid  to  the  defendant  George 
T.  Penny,  on  account  of  certain  Indebtedness 
which  F.  E.  Thomas  owed  him,  the  sum  of 
$1,500,  and  the  defendant  George  T.  Penny 
at  the  time  of  the  payment  of  the  said  mon- 
ey, and  in  consideration  thereof,  represent- 
ed to  the  plaintiffs  that  the  property  connect- 
ed with  the  Acme  Caf6  was  free  from  all 
liens  and  incumbrances,  and  the  said  George 
T.  Penny  agreed  in  consideration  of  the 
payment  of  said  $1,500  to  cancel  a  certain 
mortgage  which  bad  theretofore  been  exe- 
cuted to  him  on  said  property  by  F.  E. 
Thomas. 

"(4)  That  the  defendant  was  guilty  of  abuse 
of  process,  in  that  he  wrongfully,  unlawful- 
ly, and  maliciously  instituted  about  August 
13,  1907,  a  civil  action  and  seized  the  prop- 
erty of  these  plaintiffs  by  claim  and  deliv- 
ery proceedings,  and  thereby  taking  advan- 
tage of  the  plaintiffs'  inability  to  give  a  re- 


plevy bond,  deprived  thism  of  the  opportuni- 
ty of  carrying  on  their  business,  and  com- 
pletely destroyed  the  same. 

"(5)  That  by  reason  of  the  wrongful*  un- 
lawful, and  malicious  conduct  of  the  defend- 
ant in  prosecuting  the  said  action  against 
these  plaintiffs,  and  in  taking  their  proper- 
ty from  them,  thereby  depriving  them  of  the 
opportunity  of  carrying  on  their  business, 
the  defendant  caused  valuable  perishable 
property  which  these  plaintiffs  had  and  own- 
ed in  connection  with  their  said  business  to 
spoil  and  become  worthless,  to  their  great 
damage. 

"(6)  That  at  the  time  the  defendant  in  this 
action  began  the  civil  action  against  these 
plaintiffs,  to  wit,  on  or  about  August  13, 
1907,  and  at  the  time  he  caused  the  proper- 
ty of  these  plaintiffs  to  be  seized  under 
claim  and  delivery  proceedings,  he  knew  that 
the  plaintiffs  did  not  owe  him  any  amount 
whatsoever,  and  that  the  property  of  these 
plaintiffs  was  free  from  any  and  all  incum- 
brances to  hhn,  and  was  not  subject  to  be 
rightfully  taken  under  dalm  and  delivery 
proceedings. 

"(7)  That,  as  these  plaintiffs  are  Informed 
and  believe,  the  defendant  George  T.  Penny 
instituted  said  dvll  action  against  them  and 
caused  their  property  to  be  seized  as  afore- 
said, wantonly,  recklessly,  and  willfully,  for 
the  purpose  of  unlawfully  coercing  the  plain- 
tiffs to  pay  him  money  which  they  did  not 
owe.  \ 

"(8)  That  by  reason  of  the  abuse  of  the 
process  sued  out  against  plaintiffs  by  de- 
fendant, and  the  wrongful,  unlawful,  and 
malicious  conduct  of  the  defendant  as  afore- 
said, these  plaintiffs  sustained  and  are  en- 
titled to  recover  of  the  defendant  the  sum 
of  $4,000  actual  damages. 

'*(9)  That  by  reason  of  the  wrongful,  reck- 
less, wanton,  and  malicious  abuse  of  process 
by  the  defendant  issued  against  the  plaintiff, 
and  the  wrongful  conversion  thereby  of  the 
property  of  the  plaintiff  to  the  use  of  the 
defendant  as  above  alleged,  these  plaintiffs 
are  entitled  to  recover  of  the  defendant  the 
sum  of  $4,000  as  punitive  damages.'* 

T.  J.  Gold  and  King  &  Kimball,  for  appel- 
lants.    Justice  &  Broadhurst,  for  appellees. 

WALKER,  J.  Plaintiffs  brought  this  ac- 
tion to  recover  damages  for  unlawfully  and 
maliciously  suing  out  process  and  levying 
upon  plaintiffs'  property,  thereby  breaking 
up  and  destroying  their  business.  Defend- 
ant had  previously  sued  the  plaintiffs  for 
the  recovery  of  the  property,  and  under 
claim  and  delivery  proceedings  had  seized 
the  same.  That  suit  was  decided  In  favor 
of  the  defendants  for  the  reason  hereinafter 
stated.  The  defendant  held  a  note  and  a 
mortgage  on  the  property  to  secure  the  same, 
which  was  executed  by  one  Thomas  to  Pen- 
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ny.  The  property  was  afterwards  sold  by 
Thomas  to  the  plaintiffs  Ludwick  &  Bame, 
who  undertook  to  pay  the  note  secured  by  the 
mortgage.  They  alleged  that,  by  an  agree- 
ment between  all  interested  parties,  and  the 
payment  of  $1,500,  the  debt  and  mortgage 
had  been  satisfied,  when  Penny  brought  his 
suit  against  them.  The  jury  so  found  in 
that  action,  and  further  found,  in  answer  to 
issues  submitted  to  them,  that  the  value  of 
the  property  sold  and  unsold  by  Penny  was 
$2,500.  The  court  thereupon  adjudged  that 
the  defendants  in  that  suit,  Ludwick  & 
Bame,  recover  of  the  plaintiff  Geo.  T.  Pen- 
ny the  sum  of  $750,  the  value  of  the  prop- 
erty which  had  been  sold,  and  the  costs  of 
the  action,  and  also  the  sum  of  $1,800,  the 
value  of  the  unsold  property,  as  found  by 
the  jury,  but  as  to  the  latter  sum  ($1,800)  a 
stay  of  execution  was  ordered,  so  that  the 
plaintiff  Penny  might  have  the  opportunity 
to  redeliver  the  unsold  property.  The  de- 
fendants in  that  action,  Ludwick  &  Bame, 
set  up  a  counterclaim  for  the  unlawful  and 
wrongful  conversion  of  their  property  by 
Penny,  and  for  nothing  more. 

[11  The  defendant  in  this  action  Geo.  T. 
Penny  pleads  that  the  plaintiffs  are  estop- 
ped by  the  judgment  in  the  action  of  Penny 
V.  Ludwick  &  Bame  to  claim  any  damages 
for  "breaking  up  and  destroying  their  busi- 
ness by  unlawfully  and  maliciously  suing 
out  process  of  claim  and  delivery  and  seiz- 
ing their  property,  as  that  question  was  di- 
rectly involved  in  the  former  suit."  We  do 
not  adopt  this  view  of  the  matter.  The  jury 
found  in  this  case  that  "the  defendant  Geo. 
T.  Penny  had  unlawfuly,  willfully,  wrong- 
fully, wantonly,  recklessly,  and  maliciously 
sued  out  the  process  of  the  court  in  the  case 
of  Penny  v.  Ludwick  &  Bame,  as  alleged  in 
the  complaint,"  which  was  equivalent  to 
saying  that  Penny,  knowing  that  he  had  no 
cause  of  action  against  the  defendants  in 
that  suit,  Ludwick  &  Bame,  had  wrongful- 
ly, maliciously,  and  wantonly  brought  the 
suit  and  levied  upon  their  property  which 
was  used  in  their  business,  which,  it  is  al- 
leged, subsequently  destroyed  it.  This  mat- 
ter was  not  involved  in  the  former  suit  Re- 
visal  1905,  {  570,  provides  that  In  an  action 
to  recover  the  possession  of  personal  prop- 
erty, if  the  property  has  been  delivered  to 
the  plaintiff,  and  the  defendant  claims  a  re- 
turn thereof,  and  becomes  entitled  to  it  by 
succeeding  in  the  action,  judgment  for  him 
shall  be  for  a  return  of  the  property,  or  for 
the  value  thereof,  in  case  a  return  cannot 
be  had,  and  damages  for  taking  and  with- 
holding the  same.  It  is  true  the  defendants 
in  that  case  set  up  a  counterclaim,  but  they 
did  not  allege  any  facts  which  would  enti- 
tle them  to  any  greater  relief  than  is  given 
to  them  by  Revisal,  {  570,  and  the  counter- 
claim was  superfluous  pleading.  The  cause 
of  action  alleged  in  this  case  was  not,  there- 
fore, involved  in  that  suit,  nor  was  it  at 
all  considered,  nor  did  the  defendants  there- 


in recover  any  damages  on  that  account. 
One  valid  reason  for  not  estopping  the  plain- 
tiffs in  this  action  by  the  judgment  in  the 
former  suit  is  that  the  statute  we  have  cited 
limits  the  recovery  in  the  latter  to  the  prop- 
erty or  the  value  thereof,  unless,  perhaps, 
the  defendants  in  that  suit  had  set  up  a 
counterclaim  for  more;  that  Is,  not  only  • 
for  such  damages,  but  for  maliciously  break- 
ing up  and  destroying  their  business. 

The  defendant  Penny  relies  upon  the  fol- 
lowing principles,  which  he  says  are  establish- 
ed by  Porter  v.  Mack,  50  W.  Va.  681,  592,  40 
S.  E.  459,  463,  and  numerous  other  authori- 
ties cited  in  the  brief  of  his  counsel:  "When 
a  person  has  a  cause  of  action  which  he 
may  assert  by  an  action  ex  contractu  for  the 
direct  damages,  or  ex  delicto  for  both  the 
direct  and  indirect  damages,  if  he  selects  the 
former,  he  waives  the  latter,  including  all 
claim  for  indirect  damages.  Both  actions  are 
regarded  as  for  the  same  wrong,  of  which 
he  can  have  but  a  single  satisfaction,  though 
it  in  no  wise  compensates  him  for  the  dam- 
ages sustained."  21  Am.  &  Eng.  Enc.  p.  237, 
note  1;  Webb's  Pollock  on  I'orts,  658;  Ken- 
dall V.  Stokes,  3  How.  87, 11  L.  Ed.  506;  Nor- 
ton  V.  Doherty,  3  Gray  (Mass.)  372;,  63  Am. 
Dec.  758;  Ware  v.  Percival,  61  Me.  391,  14 
Am.  Rep.  565;  Newby  v.  Caldwell,  54  Iowa, 
102,  6  N.  W.  154;  Wagner  v.  Wagner,  36 
Minn.  239,  30  N.  W.  766;  Thompson  v.  My- 
rick,  24  Minn.  12;  Whitney's  Adm'r  v.  Town 
of  Clarendon,  18  Vt  258,  46  Am.  Dec.  150; 
Smith  V.  Way,  9  Allen  (Mass.)  473.  And 
again:  "In  all  cases  where  the  plaintiff  has 
his  option  in  the  outset  to  bring  tort  or  con- 
tract to  recover  damages  for  one  and  the 
same  injury  upon  a  state  of  facts  which  will 
support  either,  an  adjudication  in  one,  which- 
ever he  may  elect,  is,  upon  principle,  a  bar 
to  the  other."  And,  further,  it  Is  urged  by 
him  that  "a  cause  of  action  and  the  damages 
recoverable  therefor  are  an  entirety.  The 
party  injured  must  be  plaintiff,  and  must  de- 
mand all  the  damages  he  has  suffered  or 
which  he  will  suffer  from  the  injury,  griev- 
ance, or  cause  of  action  of  which  he  com- 
plains. He  cannot  split  a  cause  of  action  and 
bring  successive  suits  for  parts,  because  he 
may  not  at  first  be  able  to  prove  all  the  Items 
of  the  demand,  or  because  all  the  damages 
have  not  been  suffered.  If  he  attempts  to 
do  so,  a  recovery  in  the  first  suit,  though  for 
less  than  his  whole  demand,  will  be  a  bar 
to  a  second  action."  The  principle  here  as- 
serted in  defendant's  behalf,  as  defeating  the 
plaintiffs*  right  of  recovery  in  this  action, 
finds  support  in  the  decisions  of  this  court. 
Eller  V.  Railroad,  140  N.  C.  140,  52  S.  E.  305, 
3  L.  R.  A.  (N.  S.)  225;  Mast  v.  Sapp,  140  N. 
C.  538»  53  S.  E.  350,  5  L.  R.  A.  (N.  S.)  379, 
111  Am.  St  Rep.  864. 

The  defendant  also  contends  that  the  court 
has  adopted  in  such  cases  as  this  the  follow- 
ing rule:  "Where  two  or  more  successive  ac^ 
tions  are  identical  as  to  the  parties,  the  al- 
leged cause  of  action^  the  defenses  relied  up- 
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«ii  and  tbe  relief  demanded,  a  Judgment  up- 
on tbe  merits  in  the  flrst  action  will  estop 
any  and  all  partlefi  from  maintaining  the 
subsequent  ones.  Except  in  special  cases, 
the  plea  of  res  adjudicata  applies,  not  only 
to  points  upon  which  the  court  was  actually 
fequired  to  pronounce  judgment,  but  to  every 
point  which  properly  belonged  to  the  subject 
of  the  issue,  and  which  the  parties,  exercis- 
ing reasonable  diligence,  might  have  brought 
forward.  Under  our  present  system  of  plead- 
ing and  practice,  a  party  is  conclusively  pre- 
sumed, when  sued  in  a  second  action  on  mat- 
ters before  litigated,  to  have  set  up  in  the 
former  action  all  the  equitable  defenses  of 
which  he  might  have  availed  himself  to  de- 
feat the  legal  title."  Tuttte  v.  Harrill,  85 
N.  C.  456;  Anderson  v.  Rainey,  100  N.  C. 
321,  5  8.  EL  182;  Buchanan  v.  Harrington, 
152  N.  G.  835,  67  S.  E.  747,  136  Am.  St. 
Rep.  828;  Harper  v.  Lenoir,  152  N.  C.  723, 
68  S.  B.  228;  Wagon  Co.  v.  Byrd,  119  N.  C. 
460,  26  S.  E.  144. 

We  have  no  desire  to  contravene  what  is 
thus  stated  by  the  authorities,  for  we  believe 
that,  when  they  are  properly  considered  and 
understood,  it  will  be  found  that  the  princi- 
ple is  correctly  formulated  by  them,  and  is 
in  itself  just  and  right 

[2]  There  should  be  an  end  of  litigation, 
and  this  is  the  fundamental  idea  upon  which 
the  rule  of  res  judicata  is  founded,  and  to 
this  may  be  added,  as  another  reason  for  the 
Rile,  tihe  maxim  of  the  law  that  no  one  should 
be  twice  vexed  for  the  same  cause. 

(3]  But  does  this  well-settled  rule  apply  to 
tbis  ease?  We  think  not,  and  the  case  of 
Tyler  v.  Capeheart,  125  N.  G.  64,  34  S.  E. 
108,  which  explains  and  defines  the  doctrine 
oa  this  question,  is  decisively  against  the  de- 
fendant's contention*  It  is  said  in  that  case 
that:  ''A  judgment  is  decisive  of  the  points 
raised  by  the  pleadings,  or  which  might  be 
properly  predicated  upon  them;  but  does  not 
embrace  any  matters  which  might  have  been 
brought  into  the  litigation,  or  causes  of  ac- 
tion which  the  plaintiff  might  have  joined, 
but  whch  In  fact  are  neither  joined  nor  em- 
braced by  the  pleadings.  Although  the  pres- 
ent cause  of  action  might  have  been  set  up  as 
a  second  cause  of  action  in  the  former  suit, 
as  it  was  not,  and  was  not  actually  litigated, 
and  was  not  'such  matter  as  was  necessarily 
involved  therein,'  the  plea  of  res  judicata 
will  not  avail."  We  have  seen  that  our  stat- 
ute confines  the  recovery  in  an  action  for 
personal  property  with  the  ancillary  remedy 
of  claim  and  delivery  to  the  property  Itself 
or  the  value  thereof,  which,  of  course,  ex- 
cludes the  recovery  of  any  damages  for  ma- 
liciously suing  out  process  and  destroying 
the  plaintiff's  business,  which  is  a  distinct 
caase  of  action  with  a  different  rule  as  to  the 
measure  of  damages.  In  his  treatise  on 
Torts  (Vol.  1  [3d  Ed.]  p.  348),  Judge  Cooley 
tells  us  when  an  action  wiU  lie  for  the  mali- 
cious prosecution  of  a  civil  suit;  and  in  that 


connection  he  says;  "So  a  suit  for  malicious 
prosecution  will  Vie  where  the  plaintifTs 
property  or  business  has  been  interfered  with 
by  the  appointment  of  a  receiver,  the  grant- 
ing of  an  injunction,  or  by  writ  of  replevin.** 
Brownstehi  v.  Sahlein,  65  Hun,  365,  20  N. 
T.  Supp.  213;  McPherson  v.  Runyon,  41 
Minn.  524,  43  N.  W.  392,  16  Am.  St.  Rep. 
727.  He  also  says  that  the  same  rules  apply 
to  actions  for  malicious  civil  suits  as  for  crim- 
inal prosecutions,  and  thus  states  this  branchj 
of  the  rule:  "It  is  laid  down  or  assumed  in 
all  the  cases  that  an  action  for  the  malicious 
prosecution  of  a  civil  suit  is  governed  by  the 
same  principles  as  one  for  the  malicious  pros- 
ecution of  a  criminal  action.  There  must  be 
malice  and  the  want  of  probable  cause  and  the 
same  rules  apply  in  the  proof  or  disproof  of 
these  elements.  So  the  advice  of  counsel 
will  have  the  same  effect  as  in  case  of  crim- 
inal prosecution,  under  the  same  conditions. 
And  the  malicious  suit  must  be  terminated 
in  favor  of  the  plaintiff  in  that  action."  Id. 
p.  352.  Speaking  of  the  malicious  abuse  of 
process,  he  distinguishes  it  from  a  malicious 
civil  suit,  where  there  is  an  interference  with 
property  or  business,  as  follows:  "If  process, 
either  civil  or  criminal,  is  willfully  made  use 
of  for  a  purpose  not  justified  by  the  law,  this 
is  abuse  for  which  an  action  will  lie.  The 
following  are  illustrations:  Bantering  a  judg- 
ment and  suing  out  an  attachment  for  an 
amount  greatly  in  excess  of  the  debt;  caus- 
ing an  arrest  for  more  than  is  due;  levying 
an  execution  for  an  excessive  amount;  caus- 
ing an  arrest  when  the  party  cannot  procure 
bail,  and  keeping  him  Imprisoned  until,  by 
stress  thereof,  he  is  compelled  to  surrender 
property  to  which  the  other  is  not  entitled. 
In  these  cases  proof  of  actual  malice  is  not 
important,  except  as  it  may  tend  to  aggra- 
vate damages.  It  is  enough  that  the  process 
was  willfully  abused  to  accomplish  some  un- 
lawful purpose.  *Two  elements  are  necessary 
to  an  action  for  the  malicious  abuse  of  legal 
process:  First,  the  existence  of  an  ulterior 
purpose;  and,  second,  an  act  in  the  use  of 
the  process  not  proper  in  the  regular  prose- 
cution of  the  proceeding.  Regular  and  legit- 
imate use  of  process,  though  with  a  bad  in- 
tention, is  not  a  malicious  abuse  of  process.' 
In  a  suit  for  malicious  abuse  of  process  it 
is  not  necessary  that  there  should  have  been 
a  termination  of  the  suit  in  which  the  process 
was  issued,  nor  a  want  of  probable  cause 
for  the  suit."    Id.  p.  354  et  seq. 

[4]  The  distinction  is  clear.  One  consists 
in  commencing  and  prosecuting  a  suit  mali- 
ciously and  interfering  with  property  or  busi- 
ness, and  the  other  consists  in  the  willful, 
unlawful,  and  wrongful  use  of  the  process 
itself. 

[5]  As  the  suit  must  have  been  terminated 
before  an  action  will  lie  for  prosecuting  it 
maliciously,  this  cause  of  action  could  not 
be  set  up  in  the  action  itself  as  a  counter- 
claim or  otherwise.    Fulton  Grocery  Co.  t 
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Maddox,  HI  Cku  200,  86  S.  B.  647;  Booney 
y.  King,  103  111.  App.  601;  Luby  v.  Bennett, 
111  Wis.  613,  a7  N.  W.  804,  56  li.  R.  A.  261, 
87  Am.  St  Rep.  897.  But  the  concluslye  an- 
swer to  the  contention  tUat  the  former 
judgment  is  res  Judicata  is  that  the  defend- 
ant asked  for  no  more  than  the  statute  al- 
lowed him  to  recover  in  that  action;  that 
is,  the  damages  for  the  conversion  only  and 
nothing  more.  This  being  the  measure  of 
his  recovery,  as  fixed  by  the  statute,  he  was 
not  at  liberty  to  ask  for  more  damages  than 
those  authorized  by  the  positive  law  in  such 
cases,  and  therefore,  having  no  opportunity 
to  recover  them  in  that  action,  he  is  not 
estopped  to  ask  for  them  in  this  one.  The 
very  question  involved  in  this  case  is  decid- 
ed against  the  defendant's  contention  in  Mc- 
Pherson  v.  Runyon,  41  Minn.  524,  43  N.  W. 
392,  16  Am.  St  Rep.  727. 

[6]  It  is  suggested  that  the  complaint 
shows  that  the  plaintiffs  are  suing  for  a 
malicious  abuse  of  process  only,  but  a  cur- 
sory reading  of  the  complaint  will  make  It 
appear,  we  think,  that  the  action  Is  really 
one  for  the  malicious  prosecution  of  a  civil 
action,  and  an  interference  with  their  prop- 
erty by  claim  and  delivery  proceedings.  It 
is  true  plaintiffs  allege  that  there  was  a 
malicious  abuse  of  the  process  issued  by  the 
court,  but  they  base  this  allegation  solely 
upon  the  fact  that  they  were  unable  to  re- 
plevy the  property  by  giving  bond,  which  is 
manifestly  insufficient  to  sustain  such  an 
action.  They  do  allege,  though,  in  substance, 
facts  which  are  sufficient  to  constitute  a 
good  cause  for  malicious  prosecution,  for 
they  say  that  defendant,  knowing  the  plain- 
tiffs were  not  indebted  to  him  at  all  upon 
the  debt  and  mortgage,  unlawfully,  wrong- 
fully, willfully,  wantonly,  and  recklessly 
commenced  said  action  and  prosecuted  the 
same  to  their  damage.  They  do  not  use  the 
words  **without  probable  cause,"  but  no  set 
form  of  words  Is  required,  if  those  of  equiva- 
lent import  are  used,  and  the  language  of 
this  complaint  in  that  respect  is  much  strong- 
er than  if  the  plaintiffs  had  employed  the 
words,  "and  without  probable  cause."  If 
what  the  plaintiff  alleges  is  true,  there  was 
no  probable  cause  but  the  action  was  wanton- 
ly instituted  and  with  reckless  indifference 
to  plaintiffs'  rights  of  property. 

[7]  Pleadings  are  now  construed  liberally, 
and  plaintiff  recovers  according  to  his  alle- 
gations. Cheese  Ck>.  v.  Pipkin,  155  N.  G.  894, 
71  S.  B.  442;  Voorhees  v.  Porter,  184  N.  0. 
591,  47  S.  E.  31,  65  L.  R.  A.  736 ;  Blackmore 
V.  Winders,  144  N.  a  212,  56  S.  B.  874.  But, 
after  all  is  said  the  fact  remains  that  the 
plaintiff  in  the  former  action  alleged  no 
more  than  would  enable  him  to  recover  what 
the  statute  allowed  him  to  recover  as  dam- 
ages, and  that  corresponded  exactly  with 
the  allegation.  The  case  is  governed  by  Bow- 
en  V.  King,  146  N.  C.  385,  59  S.  B.  1044, 
where  it  is  said:    ^Whlle  the  allegation  of 


the  complaint  may  be  broad  enough  to  con- 
stitute a  demand  for  the  possession,  it  is 
evident  from  a  perusal  of  the  entire  plead- 
ings that  the  demand  was  not  intended  to 
be  for  the  possession,  which-  the  plaintiff 
undoubtedly  had  when  the  action  was  com- 
menced, but  was  to  recover  damages  caused 
by  reason  of  the  wrongful  seizure  and  de- 
tention of  the  property.  As  heretofore  stat- 
ed, it  does  not  definitely  appear  how  plain- 
tiff reacquired  possession  of  the  property; 
but  assuming — and  there  are  statements  from 
some  of  the  witnesses  tending  to  show  this — 
that  the  possession  was  restored  by  means 
of  a  former  action  of  claim  and  delivery, 
while  plaintiff  could  have  had  his  damages 
assessed  in  the  former  action  (Revlsal,  | 
570),  the  authorities  seem  to  be  to  the  ef- 
fect that  he  was  not  required  to  take  this 
course,  but,  after  obtaining  possession,  could, 
in  another  action,  recover  damages  for  the 
injury  done  by  the  wrongful  seizure  and  de- 
tention of  his  property.  Woody  y.  Jordan, 
69  N.  G.  189;  Asher  v.  Reizenstein,  105  N. 
G.  213  [10  S.  E.  8891."  Our  conclusion  is 
that  the  plaintiffs  are  not  estopped  by  the 
former  judgment 

The  testimony  of  the  plaintiff  O.  J.  Lud- 
wlck  was  objected  to  upon  the  ground  that 
the  former  judgment  was  res  judicata,  and 
the  assignment  of  error  based  upon  this  ex- 
ception cannot  be  broader  than  the  excep- 
tion itself. 

[8]  Where  a  party  states  the  ground  of  his 
objection  to  evidence  below,  he  cannot  rely 
upon  a  different  ground  in  this  court  This 
is  well  settled.  Kidder  v.  Mcllhenny,  81  N. 
0.  123 ;  Jones  v.  Cal,  93  N.  0.  179.  We  do 
not  mean  to  imply  that  there  was  any  error 
In  the  court's  ruling  upon  the  evidence,  or  in 
its  charge  to  the  jury  upon  the  damages. 
Those  questions  are  not  presented  to  us  by 
the  exceptions  and  assignments  of  error. 

The  court  properly  refused  to  sign  the 
judgment  tendered  by  the  defendant  upon  a 
verdict  in  favor  of  the  plaintiff. 

No  error. 

BROWN,  J.  (dissenting).  The  facts,  as  I 
understand  them,  are  that  Penny  brought  an 
action  against  Ludwlck  to  recover  posses- 
sion of  certain  personal  property,  consisting 
of  a  soda  fountain,  cash  register,  cigar  case, 
stove,  electric  meter,  refrigerator,  electric 
fan,  and  a  motor  fan,  used  in  a  restaurant  in 
High  Point,  and  took  out  the  ancillary  rem- 
edy of  claim  and  delivery,  Ludwick  failed  to 
replevy,  and  the  property  was  delivered  to 
Penny.  At  the  trial  Penny  failed  to  estat>- 
lish  his  right  to  recover  the  property,  and 
judgment  was  given  for  Ludwick.  The  case 
is  reported.  162  N.  O.  376,  67  S.  B.  919.  In 
that  action,  as  appears  in  this  record,  Lud- 
wick not  only  denied  Penny's  title  to  the 
property  and  right  to  recover,  but  set  up 
(something  he  was  not  compelled  to  do)  a 
counterclaim,  in  which  he  averred  that  Pen- 
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ny  had  nnlawftally  and  wronirfally  seized 
the  property,  and  converted  it  to  his  own 
use,  to  his  great  damage.  Ludwlck  asked  as 
relief  that  the  property  be  restored,  and 
that  he  recover  as  damages  94»000.  Ludwlck 
recovered  Judgment  for  $700  on  third  Issue, 
and  $1,800  on  fourth  issue.  152  N.  G.  377, 
67  S.  EL  919. 

liUdwick  now  brings  this  suit,  alleging 
that  Penny  had  maliciously  sued  out  the  claim 
and  delivery,  and  had  destroyed  his  business 
by  the  wrongful  seizure  of  his  property.  I 
am  of  opinion  that  the  plaintiff  Ludwlck, 
having  seen  fit  to  plead  a  counterclaim  in 
the  other  action,  and  to  claim  damages  for 
the  wrong  done  him,  should  have  set  up  all 
his  items  and  claims  for  damage  in  that 
counterclaim,  and  have  them  all  determined 
on  one  trial.  He  should  not  be  permitted  to 
divide  up  his  damages  as  they  all  grew  out 
of  one  and  the  same  transaction  and  one 
and  the  same  tort  For  a  long  time  I 
thought  such  a  counterclaim  could  not  be 
pleaded  in  an  action  on  nature  of  claim  and 
delivery,  and  that  the  defendant  must  wait 
until  that  action  was  ended  in  his  favor  and 
then  sue  for  damages.  But  that  question 
was  settled  by  this  court  in  Smith  v.  French, 
141  N.  a  10,  68  &  B.  438,  wherein  it  is 
held  that  the  defendant  may  plead  his  coun- 
terclaim for  damages  for  the  tort  In  the  claim 
and  delivery  action.  In  that  case  Mr.  Jus- 
tice Hoke  says:  ''BTven  if  the  present  opin- 
ion should  be  found  to  conflict  with  some 
former  decision,  it  is  only  a  question  of  pro- 
cedure not  involving  a  rule  of  property, 
and  we  think  it  better  that  our  present  con- 
struction of  the  statute  should  now  be  de- 
clared the  true  one  as  more  in  accord  with 
the  spirit  and  letter  of  our  Code,  which,  as 
heretofore  stated,  designs  and  contemplates 
that  all  matters  growing  out  of  or  connected 
with  the  same  controversy  should  be  adjust- 
ed in  one  and  the*  same  action.  A  counter- 
claim connected  with  plaintiff's  cause  of 
action  or  with  the  subject  of  the  same  will 
nearly  always  take  its  rise  before  action 
brought,  but  we  hold  that  neither  the  stat- 
ute nor  the  reason  of  the  thing  require  that 
such  counterclaim  should  necessarily  or  en- 
tirely mature  before  action  commenced  nor 
even  before  answer  filed,  if  the  provisions  of 
the  Ck>de  permit,  and  right  and  Justice  re- 
quire that  an  amendment  be  allowed  which 
will  enable  parties  to  end  the  same  contro' 
versy  in  one  and  the  same  litigation." 

Thus  we  see  that  this  plaintiff  had  the 
right  to  plead  a  counterclaim  for  damages 
for  the  wrongful  seizure  of  his  property  in 
the  other  action,  and  also  that  he  did  plead 
it  Having  chosen  to  plead  it,  he  should 
have  set  up  all  his  items  of  damage  in  that 
counterclaim,  and  should  not  be  heard  again 
concerning  same  transaction.  It  is  imma- 
terial that  plaintiff  now  avers  that  the  tak- 
ing of  his  property  by  legal  process  was 
maliciously  done.    It  was  all  connected  with 


and  grew  out  of  the  one  act,  and  could  and 
should  have  been  onbraced  in  his  counter- 
claim in  the  former  suit  It  is  a  well-settled 
principle  that  the  commission  of  a  single 
tortious  act  creates  a  single  cause  of  action 
only,  and  all  damages  resulting  therefrom 
must  be  recovered  in  one  suit  24  Am.  & 
Bag.  Ency.  p.  788.  The  counterclaim  set  up 
by  plaintiff  in  the  former  action  is  to  be 
treated  as  if  he  had  chosen  to  commence  an 
independent  action  for  damages.  He  should 
have  set  up  all  his  damages  in  the  one  ac- 
tion, and  have  them  determined  on  the  one 
trial.  This  is  the  true  spirit  and  value 
of  code  pleading.  In  the  case  of  Porter  v. 
Mack,  50  W.  Va.  581,  592,  40  S.  E.  459,  463, 
it  is  said:  *The  law  seems  to  be  well  set- 
tled that  when  a  person  has  a  cause  of  ac- 
tion which  he  may  assert  by  an  action  ex 
contractu  for  the  direct  damages,  or  ex  de- 
licto for  both  the  direct  and  indirect  dam- 
ages, if  he  selects  the  former,  he  waives  the 
latter,  including  all  claim  for  indirect  dam- 
ages. Both  actions  are  regarded  as  for  the 
same  wrong,  of  which  he  can  have  but  a 
single  satisfaction,  though  it  in  no  wise  com- 
pensates him  for  the  damages  sustained." 
In  that  case  a  recovery  was  sought  to  be 
had  for  an  alleged  conspiracy  to  break  up 
the  business  of  the  plaintiff,  and  this  was  a 
second  action,  and  the ,  plaintiff  was  held 
bound  by  the  adjudication  of  the  previous 
action. 

In  his  counterclaim  this  plaintiff  averred 
that  the  taking  of  the  property  was  wrong- 
ful. He  could  Just  as  easily  have  averred 
that  it  was  malicious.  He  could  have  claim- 
ed damages  to  his  business  as  the  result  of 
the  taking  as  well  as  the  injury  and  sacri- 
fice of  his  property.  In  21  Am.  and  Eng. 
Ency.  (1st  Ed.)  p.  237,  it  is  said:  "In  aU 
cases  where  the  plaintiff  has  his  option  in 
the  outset  to  bring  tort  or  contract  to  re- 
cover damages  for  one  and  the  same  injury 
upon  a  state  of  facts  which  will  support 
either,  an  adjudication  in  one,  whichever 
he  may  elect,  is,  upon  principle,  a  bar  to 
the  other."  See,  also,  Norton  v.  Doherty,  8 
Gray  (Mass.)  372,  63  Am.  Dec.  758;  Ware  v. 
Percival,  61  Me.  391,  14  Am.  Rep.  565;  New- 
by  V.  CJaldweU,  54  Iowa,  102,  6  N.  W.  154; 
Wagner  v.  Wagner,  36  Minn.  239,  30  N.  W. 
766.  In  Norton  v.  Doherty,  supra.  Chief 
Justice  Shaw  says:  "On  consideration  the 
court  are  of  the  opinion  ;that  the  former 
Judgment  was  a  good  bar,  because  the  first 
action  was  brought  to  recover  damages  for 
the  same  wrong  or  injury,  and  because  it 
could  be  supported  by  the  same  evidence." 
Mr.  Sutherland  says:  ''Causes  of  action  not 
divisible. — ^A  cause  of  action  and  the  dam- 
ages recoverable  therefor  are  an  entirety. 
The  party  injured  must  be  plaintiff,  and 
must  demand  all  the  damages  he  has  suffer- 
ed or  which  he  will  suffer  from  the  injury, 
grievance,  or  cause  of  action  of  which  he 
complains.    He  cannot  split  a  cause  of  action 
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and  bring  amccesslye  snits  for  parts.  He 
may  not  be  able  at  first  to  prove  all  the 
items  of  the  demand,  or  because  all  the  de- 
mands hare  not  been  suffered.  If  he  at- 
tempt to  do  B0|  a  recovery  in  the  first  suit, 
though  for  less  than  his  whole  demand,  will 
be  a  bar  to  a  second  action.*'  In  support  of 
this  statement  the  author  cites  a  large  num- 
ber of  cases,  amongst  others.  Porter  v.  Mack, 
supra.  These  well-settled  principles  are  clear- 
ly stated  in  the  well-considered  opinion  of 
Mr.  Justice  Clark  in  Wlagon  Go.  v.  Byrd,  119 
N.  a  460,  26  S.  B.  144,  in  which  It  is  held 
that:  ''The  judgment  or  decree  of  a  court  of 
competent  jurisdiction  Is  conclusive,  not  only 
as  to  the  subject-matter  actually  determined 
thereby,  but  also  as  to  eveiy  other  matter 
which  properly  belonged  to  the  subject  in 
litigation,  and  which  the  parties  by  the  ex- 
ercise of  reasonable  diligence  might  have 
brought  forward  at  the  time  and  had  de- 
termined respecting  it*'  The  only  evidence 
of  damage  which  plaintiff  offers  on  this 
trial  Is  Injury  to  his  business  by  reason  of 
the  wrongful  taking  of  his  restaurant  fix- 
tures. He  could  and  should  have  alleged 
and  proven  the  same  Item  of  damage  on  the 
trial  of  his  counterclaim.  This  Is  not  an 
action  for  malicious  prosecution  which  could 
not  be  commenced  until  after  the  termina- 
tion of  the  former  action.  The  complaint 
does  not  allege  a  want  of  probable  cause, 
or  any  other  of  the  usual  and  necessary 
allegations  in  a  suit  for  malicious  prose- 
cution. On  the  contrary,  in  section  4  of 
the  complaint  this  action  is  characterized 
as  one  for  '*abnse  of  process."  Such  an  ac- 
tion need  not  await  the  termination  of  the 
former  proceeding.  "An  action  for  damages 
for  the  abuse  of  legal  process  may  be  main- 
tained before  the  action  in  which  such  pro- 
cess was  issued  is  terminated."  19  Cyc. 
632.  It  seems  to  me  plain  that  every  ele- 
ment of  damage  set  up  in  this  action  could 
and  should  have  been  set  up  in  the  coimter- 
daim  in  the  former  under  the  principles  laid 
down  in  Smith  v.  French,  supra. 

I  am  of  opinion  that  the  former  judgment 
for  damages  rendered  in  plaintiff's  favor  on 
his  counterclaim  is  a  bar  to  the  recovery  of 
further  damages  for  same  wrong. 

(156  N.  C.  55S) 

PEBLB  V.  POWELL. 

(Supreme  Court  of  North  Carolina.     Nov.  9, 

1911.) 

1.  FsAUDS,  Statute  of  (i  17*)— Pbomisb  to 
Answer  roB  Debt  or  Anotheb— "Special 

PBOiaSE." 

A  "special  promise"  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  means 
an  express  promise,  and  not  one  implied  by 
law. 

[Ed.  Note. — For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  H  16,  17;  Dec  Dig.  | 
17.* 

For  other  definitiona,  see  Words  and  Phras- 
es, voL  7,  p.  6590.] 


2.  Frauds,  Statute  of  Q  88*)— Pbohisb  to 
Answer  fob  Debt  of  Another  —  Consid- 
eration. 

Whether  a  promise  to  answer  for  the  debt 
of  another  is  made  orally  or  in  writing,  it  must 
have  a  consideration  to  support  it. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  {{  5(MSS,  56;  Dec  Dig. 
§  33.*] 

3.  Frauds,  Statute  of  (f  158*>— Parol  Evi- 
dence—Consideration OF  Written  Prom- 
ise TO  Answer  for  Debt  of  Another. 

Where  a  promise  to  answer  for  the  debt 
of  another  is  in  writing,  the  consideration  need 
not  appear  in  the  writing,  but  may  be  shown 
by  paroL 

[Ed.  Note.— For  other  cases,  see  Frauds^ 
Statute  of,  Cent  Dig.  §(  373^76;  Dec  Dig.  f 

158.*] 

4.  Frauds,  Statute  of  (|  33*)  —  Promise  to 
Answer  for  Debt  of  Another— Originajl 
Promise. 

An  original  promise  to  answer  for  the  debt 
of  another,  based  on  a  consideration,  is  valid^ 
though  not  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds. 
Statute  of.  Cent  Dig.  SI  50-53;  Dec  Dig.  I 
33.*] 

5.  Frauds,  Statute  of  (f  23*>  —  Promise  to 
Answer  for  Debt  of  Anotheb- "Original 
Promise." 

An  obligation  to  answer  for  the  debt,  de- 
fault or  miscarriage  of  another  is  original  and 
valid,  though  in  parol,  if  made  at  the  time  or 
before  a  debt  is  created,  where  credit  is  given 
solely  to  the  promisor:  or  where  credit  is  giv- 
en on  the  promises  or  both,  as  principals  and 
Jointly  liable,  and  not  on  the  promise  of  one, 
as  surety  for  the  other;  or  a  promise,  made 
after  the  debt  is  created,  when,  by  reason  of 
the  promise,  the  original  debtor  is  released ;  or 
if  it  is  a  promise  to  pay  out  of  fands  placed 
in  the  hands  of  the  promisor  by  the  debtor;  or 
if  it  be  a  promise  based  on  a  new  consideration 
of  benefit  or  harm  passing  between  the  prom- 
isor and  the  creditor. 

[Ed.  Note.— For  other  cases,  see  FrandSL 
Statute  of.  Cent  Dig.  fS  18,  19;    Dec  Dig.   S 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,  pp.  5063-5064.] 

6.  Frauds,  Statute  of  ({  84*)  — Promise  to 
Answer  fob  Debt  of  Anothbb  —  Payment 
OUT  OF  Particular  Fund. 

A  promise  to  answer  for  the  debt  of  an- 
other out  of  a  particular  fund,  which  is  not 
received  by  the  promisor,  is  not  binding. 

[Ed.  Note.— For  other  cases,  see  Frauds* 
Statute  of.  Cent  Dig.  {  54;  Dec.  Dig.  |  34.*] 

7.  Frauds,  Statute  of  (|  34*)  — Promise  to 
Answer  for  Debt  of  Another— Oonsideb- 

ATION. 

A  promise  to  answer  for  the  debt  of  an- 
other, which  is  all  or  part  of  the  consideration 
for  property  conveyed  to  the  promisor,  is  valid, 
though  not  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  {  54;   Dec  Dig.  |  34.*] 

8.  Frauds,  Statute  of  ({  28*)  — Promise  to 
Answer  for  Debt  of  Another— Consid- 
eration. 

A  promise  to  make  good  notes  of  an- 
other, transferred  by  the  promisor  in  payment 
for  property,  is  valid,  though  not  in  writing. 

[Ed.  Note. — For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  §  45;   Dec.  Dig.  §  28.*) 
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9.  FRAUim,  Statots  ov  a  28*)  — Pbomise  to 
Answxb  for  Debt  ov  Anothxb  —  Coixat- 
BBAL  Promise. 

Where  there  is  no  benefit  to  one  promising 
to  answer  for  the  debt  of  another,  and  the 
promise  does  not  create  an  original  obligation, 
but  is  a  collateral  promise,  merely  superadded 
to  the  promise  of  another  to  pay  the  debt,  the 
original  promisor  remaining  hable,  the  collat- 
eral promisor  is  not  liable,  unless  there  is  a 
writing,  whether  the  promise  la  made  when  the 
debt  is  created  or  not. 

[Ed.  Note.— For  other  cases,  see  Frauds. 
Statute  of,  Gent  Dig.  |{  18,  10;  Dec  Dig.  | 
23.»] 

10.  Frauds,  Statute  of  ({  158*)— Aoiassioir 
OF  Evidence— Account. 

Whe^  there  is  evidence  of  a  valid  prom- 
ise to  pay  for  ^oods  furnished  to  another,  the 
creditor's  itemized  and  verified  statement  of 
account  of  goods  sold  to  such  other  person  for 
the  amount  alleged  to  be  due  by  him  in  his 
complaint  is  competent  to  prove  indebtedness 
of  such  other  person. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Gent  Dig.  $§  373-376;  Dec  Dig.  S 
15a*] 

11.  Frauds,  Statute  of  (|  158*)— Evidence 
—Sufficiency. 

Evidence,  in  an  action  to  enforce  an  alleg- 
ed promise  by  defendant's  intestate  to  answer 
for  the  debt  of  another,  held  not  to  show  the 
promise. 

.  [Ed.    Note.— For    other    cases,    see    Frauds, 
Statute  of,  Gent  Dig.  §f  87^^76;   Dec  Dig.  f 

12.  Evidence  (§  854*)  —  Documentary  Evi- 
dence—Books OF  Account— Declarations 
in  Own  Interest. 

In  an  action  ag:alnst  defendant's  intestate 
on  his  alleged  promise  to  answer  for  the  debt 
of  another,  plaintiff's  ledger  and  daybook,  show- 
ing goods  furnished  to  such  other  person,  were 
not  competent,  as  they  were  merely  declara- 
tions of  plaintiff  in  his  own  interest. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1432-1483;   Dec  Dig.  t  354.*] 

Walker  and  Hoke,  JJ.,  dissenting. 

Appeal  from  Superior  Gourt,  Bertie  Goun- 
ty;    Garter,  Judge. 

Action  by  G.  T.  Peele  against  Isa  O.  Pow- 
ell, administratrix  of  Edgar  Powell,  deceas- 
ed. From  a  judgment  of  nonsuit,  plaintiff 
appeals.    No  error. 

This  is  an  action  brought  by  G.  T.  Peele 
against  Isa  G.  Powell,  administratrix  of 
Edgar  Powell,  to  recover  $286.65  and  interest 
thereon  from  March  27,  1907,  the  value  of 
goods  sold  and  delivered  to  J.  T.  Cook,  for 
which  it  is  alleged  the  defendant's  Intestate 
Is  liable. 

The  plaintiff  offered  the  following  evi- 
dence: An  itemized  and  verified  statement 
of  account  of  goods  sold  and  delivered  to 
J.  T.  Cook  for  the  amount  alleged  to  be  due 
by  him  In  his  complaint.  Objection  by  de- 
fendant sustained,  and  plaintiff  excepted. 
The  account  was  against  Tom  Gook;  Edgar 
Powell,  security. 

liuther  Bryant  testified:  That  he  was 
derk  in  plaintiff's  store  from  January  1, 
1906,  till  the  end  of  the  year  1908 ;  that  for 


all  goods  sold  to  J.  T.  Cook  from  February 
22,  1906,  to  March  27,  1907,  the  credit  there- 
for was  extended  to  Edgar  Powell;  that 
about  the  time  of  the  last-mentioned  date  Mr. 
Peele  told  him  (the  witness)  not  to  let  Mr. 
Cook  have  any  more  goods  without  a  writ- 
ten order  from  Mr.  Powell.  Gook  had  no 
credit  at  that  time,  and  was  a  tenant  of 
Mr.  Powell.  That  in  July,  1906,  he  heard 
Powell  tell  plaintiff  to  let  Cook  have  goods, 
and  he  ^ould  see  that  they  were  paid  for. 

F.  li.  Bishop  tesUfied  as  follows:  ''On  or 
about  the  2Sth  day  of  March,  1908,  I  met 
Mr.  Powell  in  the  road,  and  in  the  conver- 
sation between  us  Mr.  Powell  stated  that 
Mr.  Peele  had  him  charged  with  a  great  big 
account  that  Mr.  Gook  had  made  at  his 
store;  and  that  he  did  not  think  that  he 
ought  to  pay  it,  because  Mr.  Peele  ought  not 
to  have  let  Mr.  Cook  have  so  many  goods 
on  such  a  crop  as  Mr.  Gook  was  then  work- 
ing,  but  that  he  [Mr.  PoweU]  had  told  Mr. 
Peele  to  let  Mr.  Gook  have  some  goods,  and 
that  he  reckoned  he  would  have  to  pay  it. 
I  then  told  Mr.  Powell  what  Mr.  Peele  had 
told  me  to  tell  him ;  that  he  presented  Mr. 
Cook*s  account  to  him  [Powell],  and,  unless 
he  made  some  arrangements  about  that  ac- 
count, that  he  [Peele]  was  going  to  take  some 
steps  to  collect  it;  tbat  Mr.  Peele  said  that 
he  hated  to  take  such  measures  against  him, 
and  that  he  wanted  to  avoid  it  if  possible, 
but  that  he  could  not  afford  to  lose  the  ac^ 
count." 

li.  J.  Brewer  testified:  That  in  March, 
1906,  he  was  at  Powell's  house,  and  saw 
some  one  going  out  the  gate,  and  that  he 
asked  Mr.  Powell  who  it  was,  and  he  re- 
plied that  it  was  Charlie  Peele,  who  had 
been  to  see  him  about  Cook's  account,  and 
that  he  told  him  that  it  was  all  right  He 
testified  also  that  on  another  occasion,  at 
the  sheep  shelter,  in  1908,  that  Mr.  Powell 
told  him  that  Mr.  Peele  had  a  large  account 
against  him  for  Tom  Gook,  and  that  it 
amounted  to  about  $290. 

The  plaintiff  offered  to  prove  by  himself 
that  he  sold  the  goods  to  Cook,  and  the 
amount  of  the  sales,  which  was  excluded, 
and  the  plaintiff  excepted.  He  also  of- 
fered in  evidence  his  ledger  and  daybook, 
for  the  purpose  of  proving  the  account  against 
Cook,  and  excepted  to  its  exclusion.   ' 

The  principal  controversy  between  the 
plaintiff  and  the  defendant  is  as  to  the  ef- 
fect of  the  evidence ;  the  defendant  contend- 
ing that  it  is  not  sufficient,  under  the  statute 
of  frauds,  to  bind  the  estate  of  his  intestata 
His  honor  was  of  this  opinion,  and,  upon  the 
conclusion  of  the  evidence,  entered  Judgment 
of  nonsuit,  and  the  plaintiff  excepted  and  ap- 
pealed. 

L.  L.  Smith,  for  appellant  Winston  & 
Matthews,  for  appellee. 


*For  other  casot  see  tame  tc^lc  and  aection  NUMBBR  ia  Dec  Dig.  ft  Am.  Dig.  Key  No.  Sertee  ft  Rep'r  Indexes 


236 


78  S0UTH13ASTBBN  REPORTER 


(N-a 


AliLEN,  J.  (after  otatlng  the  facts  as 
above^  The  liability  of  a  promisor  to  an- 
swer, **tipoii  special  promise,  for  the  debt, 
default*  or  miscarriage  of  another  person,'* 
has  been  considered  in  numerous  decisions  of 
this  court,  and  there  is  frequently  much  dif- 
ficulty in  determining  whether  a  particular 
promise  is  within  the  statute. 

[1]  The  term  "special  promise"  means  an 
express  promise,  and  not  one  implied  by 
law.    Browne,  Stat.  Frauds,  |  166. 

[2,  3]  Whether  oral  or  in  writing,  it  must 
have  a  consideration  to  support  it  (Draughan 
V.  Bunting,  31  N.  Q  10 ;  Stanly  v.  Hendricks, 
35  N.  C.  87;  Combs  t.  Harshaw,  63  N.  G. 
198;  Haun  v.  Burrell,  119  N.  0.  547,  26  S. 
EL  111);  but>  if  in  writing,  the  consideration 
need  not  appear  in  the  writing,  and  may  be 
shown  by  parol  (Nichols  t.  Bell,  46  N.  0. 
32;  Haun  y.  Burrell,  119  N.  O.  547,  26  S. 
B.  111). 

[4]  If  the  promise  is  based  on  a  considera- 
tion, and  is  an  original  obligation,  it  is  valid, 
although  not  in  writing.  Hospital  Ass'n  y. 
Hobbs,  153  N.  G.  188,  69  S.  E.  79. 

[6]  The  obligation  is  original,  if  made  at 
the  time  or  before  the  debt  is  created,  and 
the  credit  is  given  solely  to  the  promisor, 
as  in  Morrison  v.  Baker,  81  N.  C.  80,  and 
Sheppard  v.  Newton,  139  N.  G.  536,  52  S. 
E.  143,  or  if  credit  is  given  on  the  promises 
of  both,  as  principals  and  as  Jointly  liable, 
and  not  on  the  promise  of  one,  as  the  surety 
for  the  other  (Browne,  Stat  Frauds,  %  197; 
Home  V.  Bank,  108  N.  a  119,  12  S.  B.  840). 
So  is  a  promise,  made  after  the  debt  is  creat- 
ed, when,  by  reason  of  the  promise,  the  orig- 
inal debtor  is  released  (Sheppard  v.  Newton, 

139  N.  G.  533, 52  S.  E.  143;  Jenkins  t.  Holley, 

140  N.  a  379,  53  S.  E.  237,  111  Am.  St  Rep. 
846) ;  and  also  if  it  is  a  promise  to  pay  out 
of  funds  placed  in  the  hands  of  the  promisor 
by  the  debtor  (Stanly  y.  Hendricks,  35  N.  G. 
86;  Threadglll  y.  McLendon,  76  N.  C.  24; 
Mason  v.  Wilson,  84  N.  G.  53,  87  Am.  Rep. 
612;  Voorhees  v.  Porter,  134  N.  C  604,  47 
S.  E.  31,  65  li.  R.  A.  736);  or  If  a  promise 
based  on  a  new  consideration  of  benefit  or 
harm  passing  hettoeen  the  promisor  and  the 
ereditor  (Whitehurst  t.  Hyman,  90  N.  G. 
489). 

[8]  If,  however,  there  is  a  promise  to  pay 
out  of  a  particular  fund,  and  the  fund  is 
not  received  by  the  promisor,  it  is  not  bind- 
ing. Bagley  v.  Sasser,  55  N.  G.  350.  If  one, 
under  the  former  practice,  was  arrested  in  a 
civil  action,  and  was  released  on  the  oral 
promise  of  another  to  pay  the  debt,  the  prom- 
ise was  binding  because  the  release  from 
arrest  satisfied  the  original  debt  (Cooper  v. 
Chambers,  15  N.  G.  261,  25  Am.  Dec.  710; 
Draughan  v.  Bunting,  81  N.  G.  10);  but  it 
was  otherwise  of  an  oral  promise  to  pay 
upon  condition  that  the  creditor  would  not 
arrest  the  debtor,  because  the  debtor  remain- 
ed liable  (Britton  v.  Thrailkill,  50  N.  G.  331 ; 
Rogers  V.  Rogers,  51  N.  0.  800;  Combs  v. 
Harshaw,  63  N.  C.  198). 


[7, 8]  Where  the  promise  Is  for  the  benefit 
of  the  promisor,  and  he  has  a  personal,  im- 
mediate, and  pecuniary  benefit  in  the  trans- 
action, as  in  Neal  v.  Bellamy,  73  N.  C.  384, 
and  in  Dale  v.  Lumber  Co.»  152  N.  C.  658, 
68  S.  B.  134,  28  L.  R.  A.  (N.  S.)  407,  or  where 
the  promise  to  pay  the  debt  of  another  Is  all 
or  part  of  the  consideration  for  property  con- 
veyed to  the  promisor,  as  in  Hockaday  v. 
Parker,  53  N.  G.  17,  Little  v.  McCarter,  89 
N.  C.  233,  Deaver  v.  Deaver,  137  N.  C.  242; 
49  S.  E.  113,  Satterfleld  v.  Kindley,  144  N.  C. 
455,  57  S.  B.  145,  15  L.  R.  A.  (N.  S.)  399,  or 
is  a  promise  to  make  good  notes  transferred 
in  payment  of  property,  as  in  Adcock  v. 
Fleming,  19  N.  G.  225,  Ashford  T.  Robinson, 
30  N.  G.  114,  and  in  Rowland  ▼.  Rorke,  49 
N.  C.  337,  the  promise  is  valid,  although  In 
parol. 

[8]  If,  however,  the  promise  does  not  cre- 
ate an  original  obUgation,  and  it  is  collateral, 
and  is  merely  superadded  to  the  promise  of 
another  to  pay  the  debt,  he  remaining  liable^ 
the  promisor  is  not  liable,  unless  there  is  a 
writing,  and  this  is  true,  whether  made  at 
the  time  the  debt  is  created  or  not.  Smith- 
wick  V.  Shepherd,  49  N.  G.  197;  Bagley  v. 
Sasser,  55  N.  C.  350;  Scott  v.  Bryan,  73  N. 
G.  582;  Rowland  v,  Barnes,  81  N.  G.  239; 
Haun  V.  Burrell,  119  N.  G.  547.  26  S.  B.  Ill; 
WUliams  Co.  v.  HamiU,  131  N.  C.  59,  42  S. 
B.  448;  Sheppard  v.  Newton,  139  N.  C.  535, 
52  S.  B.  143;  and  Supply  Co.  v.  Finch,  147 
N.  G.  106,  60  S.  E.  904.  In  our  opinion,  this 
case  falls  within  the  last  class. 

[10]  There  is  no  evidence  of  benefit  to  the 
intestate,  and,  while  the  Jury  would  have 
been  justified  in  finding  from  the  evidence 
that  he  promised  to  pay,  it  is  not  sufildent 
to  sustain  a  finding  that  it  was  more  than  a 
promise  to  pay  the  debt  of  Cook,  for  which 
he  (Cook)  remained  liable.  The  verified  ac- 
count and  the  evidence  of  the  plaintiff  were 
competent  to  prove  the  indebtedness,  of  Cook, 
as  neither  involved  a  transaction  or  conver- 
sation  with  the  deceased,  and  there  would 
be  error  in  their  exclusion,  which  would  en- 
title the  plaintiff  to  a  new  trial,  if  there  was 
evidence  of  a  valid  promise  of  the  intestate 
to  pay.  It  was  because  his  honor  thought 
there  was  no  such  evidence  that  he  ruled  as 
he  did,  and  we  concur  in  his  opinion.  The 
definition  of  a  promise  to  answer  for  the 
debt  of  another,  which  is  not  enforceable, 
adopted  in  our  court  and  applicable  here,  is: 
'*An  undertaking  by  a  person,  not  before 
liable,  for  the  purpose  of  securing  or  per- 
forming the  same  duty  for  which  the  party, 
for  whom  the  undertaking  is  made,  continues 
liable."  Sheppard  v.  Newton,  supra.  Tested 
by  this  rule,  we  think  the  action  cannot  be 
maintained. 

[11]  The  account  began  on  the  22d  day  of 
February,  1906,  and  ended  the  27th  day  of 
March,  1907.  The  witness  for  the  plaintiff, 
Bryant,  testified  that  about  the  time  of  the 
last  date  (March  27,  1907)  the  plaintiff  told 
him  not  to  let  Cook  have  any  more  good* 
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without  a  wrltteo  order  from  Ppwell,  and 
that  Cook  bad  no  credit  at  that  time.  The 
inference  is  that  Cook  had  credit  prior  to 
the  time,  and  no  goods  were  afterwards  sold 
to  him.  It  is  true  that  same  witness  also 
said  that  for  all  goods  sold  to  Cook  credit 
was  extended  to  Powell,  and  this  would  be 
entitled  to  great  weight.  If  he  had  stated 
something  said  or  done  by  Powell,  authorlz- 
in^:  the  extension  of  credit.  A  similar  state- 
ment was  made  by  a  witness  in  Williams  Go. 
▼.  Hamlll,  ISl  N.  a  59,  ^  S.  B.  44S,  and  was 
held  insufficient  to  charge  the  promisor. 
Again  he  says,  in  July»  1906,  he  heard  Powell 
tell  the  plaintiff  to  let  Cook  have  goods,  and 
he  would  see  that  they  were  paid  for.  He 
does  not  state  whether  or  not  any  goods 
were  sold  to  Ck>ok  at  that  time,  and,  so  far 
as  we  can  see,  the  promise  related  to  a  single 
transaction,  and  there  is  no  evidence  that  it 
is  embraced  in  the  account  sued  on.  We 
would  not  be  Justified  in  giving  such  a  prom- 
ise both  a  retrospective  and  prospective  con- 
struction, to  include  the  part  of  the  account 
before  the  promise,  and  that  part  made  after 
it 

The  evidence  of  the  witnesses  Brewer  and 
Bishop  does  not  show  liability  on  the  part 
of  the  intestate.  The  most  material  statement 
made  by  either  is  by  Brewer:  "Tliat  in  March, 
1906,  he  was  at  Powell's  house,  and  saw  some 
one  going  out  the  gate,  and  that  he  asked 
Mr.  Powell  who  it  was,  and  he  replied  that 
it  was  Charlie  Peele,  who  had  been  to  see 
him  about  Cook's  account,  and  that  he  told 
him  that  it  was  all  right"  We  will  assume 
that  "him,"  as  last  used,  applies  to  Peele, 
although  it  is  not  certain,  but  if  bo,  it  was 
**Cook's  account"  that  was  all  right  and 
there  is  no  suggestion  in  the  evidence  that 
Cook  was  not  liable  therefor.  Suppose  he 
had  said,  "Cook  owes  Peele  an  account,  and 
I  have  promised  to  pay  it"  No  one  would 
contend  that  this  would  create  a  legal  liabil- 
ity,  and  the  evidence  is  not  as  strong  as  this. 

The  action  is  against  the  estate  of  a  de- 
ceased person.  The  intestate  lived  one  year 
and  eight  months  after  the  last  item  in  the 
account  and  no  action  was  instituted  against 
bim  during  this  period.  The  defendant  ad- 
ministrator has  no  personal  knowledge  of  the 
transactions,  and  death  has  destroyed  any 
opportunity  of  replying  to  the  evidence  of  the 
plaintiff.  Under  these  circumstances,  the 
evidence  should  be  carefully  examined,  and  if 
it  does  not  conform  to^  the  requirements  of 
the  law,  it  should  be  so*  declared. 

[12]  The  ledger  and  daybook  of  the  plain- 
tiff were  properly  excluded,  as  they  were  mere 
declarations  of  the  plaintiff  in  his  own  in- 
terest Bank  v.  Clark,  8  N.  C.  36;  Bland  v. 
Warren,  65  N.  C.  374;  Dyeing  Co.  v.  Hosiery 
Co.,  126  N.  C.  294,  35  S.  B.  686. 

We  find  no  error. 

No  error. 

WAUB:ER,  J.  (dissenting).  It  is  suggested, 
in  opoiing  the  opinion  of  the  court  that 


there  is  frequently  much  difficulty  in  deter- 
mining whether  a  particular  promise  to  an- 
swer for  the  debt  default  or  miscarriage 
of  another  person  falls  within  the  provisions 
of  the  statute  of  frauds.  It  would  not  seem 
so  difficult  if  we  did  not  attempt  to  apply 
well-recognized  principles,  which  are  clearly 
stated  in  the  opinion,  to  disputed  facts,  and 
the  situation  would  be  much  simplified,  and 
the  difficulty  otherwise  encountered  would 
be  removed,  if,  when  the  facts  are  not  set- 
tled, the  case  should  be  submitted  to  the 
jury,  which  is  invariably  done  in  other  cases, 
to  ascertain  what  the  promise  or  contract 
was,  or  what  vras  the  intention,  understand- 
ing, and  agreemwt  of  the  partiea  Was  it 
the  intention  of  Peele  and  Powell  that  the 
latter  should  become  the  sole  and  responsible 
debtor,  or,  in  other  words,  did  he  promise 
for  himself  to  pay  the  debt  oar  did  he  promise 
as  surety  or  guarantor  for  Cook?  In  the 
former  case,  the  promise  would  be  an  origi- 
nal one,  not  within  the  statute,  and  in  the 
latter  it  would  be  a  superadded  one;  Cook 
still  remaining  liable  for  the  debt 

I  have  the  highest  and  best  authority  for 
saying  that  this  case  should  have  gone  to 
the  Jury,  so  that  they  might  find  what  was 
the  promise.  It  was  so  held  (Chief  Justice 
Pearson  delivering  the  opinion)  in  Thread- 
gill  V.  McLendon,  76  N.  C.  24^  when  there 
was  much  less  dispute  about  the  facts,  or 
where  the  facts  were  much  more  significant 
of  the  true  nature  of  the  promise,  than  are 
those  in  this  case.  In  ThreadglU's  Case,  Mc- 
Lendon requested  Threadgill  to  furnish  goods 
and  supplies  to  one  Treadaway,  who  was 
a  cropper  of  McLendon,  such  goods  and  sup- 
plies as  he  might  want,  and  he  (McLendon) 
would  see  that  Threadgill  was  paid  for  them, 
and  that  upon  this  request  and  promise 
Treadaway  obtained  credit  at  ThreadgUl's 
store,  and  received  the  goods  as  he  wanted 
them,  amounting  in  value  to  $156.  That  of 
this  account  $66  was  charged  to  McLendon 
and  $100  to  Treadaway.  This  court  after 
stating  that  the  trial  judge  had  attached  too 
much  importance  to  the  manner  of  making 
the  entries  upon  the  books,  said:  "Consider- 
ing the  fact  that  tbe  defendant  was  bound 
to  furnish  the  cropper  with  necessary  sup- 
plies, and  had  a  lien  upon  the  crop,  it  ought 
to  have  been  left  to  the  jury  to  say  whether 
the  credit  was  not,  in  the  first  instance,  given 
to  the  defendant  and  the  entries  on  the 
books  made  simply  to  discriminate  what  was 
for  farm  purposes,  and  what  for  the  personal 
use  of  the  cropper  and  his  family."  Ours 
is  a  much  stronger  case  than  that  for  a  sub- 
mission to  the  jury  of  the  vital  question,  as 
to  the  nature  of  the  promise,  as  understood 
by  the  parties.  I  find  abundant  evidence  in 
the  record  which  tends  most  strongly  to 
show  that  Powell  understood  and  agreed 
with  Peele  to  become  himself  the  payer,  re- 
gardless of  Cook,  and  that  he  was  looked  to 
as  the  sole  responsible  debtor.    . 
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And  still  weightier,  If  anything,  as  an  an- 
tl^orlty,  Is  the  opinion  of  the  present  Chief 
Justice  in  Jenkins  v.  Holley,  140  N.  C.  379, 
53  S.  E.  237,  111  Am.  St.  Rep.  846.  where 
It  is  said:  "The  evidence  offered  by  plaintiff 
should  have  been  left  to  the  Jury,  with  any 
evidence  the  defendant  might  offer,  upon  the 
issue  whether  Holley  became  sole  debtor,  or 
was  merely  responsible,  if  Wilson  did  not 
pay."  The  facts  of  that  case  are  substan- 
tially like  those  we  find  In  this  record. 
There  was  evidence  In  that  case,  and  there 
is  evidence  here,  that  the  plaintiff  had  "look- 
ed to"  the  defendant  as  his  debtor,  and  that 
defendant  said  It  was  *'all  right,"  and  upon 
this  state  of  facts  It  was  said,  in  Jenkins  v. 
Holley:  ''The  language  was  strong.  If  not, 
Indeed*  conclusive,  evidence"  of  a  promise, 
not  within  the  statute,  and  then  follows  what 
is  above  quoted  from  the  opinion,  to  the  ef- 
fect that  the  case,  should  at  least  have  gone 
to  the  Jury  to  ascertain  the  Intention  of  the 
parties.  In  Sheppard  v.  Newton,  139  N.  C. 
533,  52  S.  E.  143,  the  Judge  held,  as  did  the 
lower  court  In  this  case,  that  the  promise 
was  within  the  statute,  and  ordered  a  non- 
suit This  ruling  was  reversed  by  this  court 
upon  appeal,  and  a  new  trial  awarded ;  Jus- 
tice Hoke  saying.  In  the  course  of  the  opin- 
ion: "A  statement  on  the  same  subject,  some- 
what more  extended  and  very  satisfactory, 
will  be  found  in  Clark  on  Contracts,  p.  67, 
as  follows:  *There  must  either  be  a  present 
or  a  prospective  liability  of  a  third  person 
for  which  the  promisor  agrees  to  answer.  If 
the  promisor  becomes  himself  primarily  and 
not  collaterally  liable,  the  promise  is  not 
within  the  statute,  though  the  benefit  from 
the  transaction  accrues  to  a  third  person.  If, 
for  Instance,  two  persons  come  into  a  store, 
and  one  buys,  and  the  other,  to  gain  him 
credit,  promises  the  seller,  **if  he  does  not 
pay  you,  I  will,"  this  is  a  collateral  under- 
taking, and  must  be  in  writing;  but,  if  he 
says,  "Let  him  have  the  goods,  and  I  will 
pay,"  or,  **I  will  see  you  paid,"  and  credit 
is  given  to  him  alone,  he  is  himself  the  buy- 
er, and  the  undertaking  is  original.  In  oth- 
er words,  whether  the  promise  in  such  a 
case  is  within  the  statute  depends  on  how 
the  credit  was  given.  If  It  was  given  ex- 
clusively to  the  promisor,  his  undertaking 
is  original,  but  it  is  collateral  if  any  credit 
was  given  to  the  other  party.*  To  like  ef- 
fect are  the  decisions  of  our  own  court. 
Whltehurst  v.  Hyman,  90  N.  C.  487;  White 
V.  Tripp,  125  N.  C.  523  [34  S.  E.  686]." 

It  will  be  observed  that  the  case  he  puts, 
where  the  promisor  is  liable  and  cannot  hide 
himself  behind  the  statute,  is  the  very  one 
we  have  under  consideration.  ''Let  him  have 
the  goods,  and  I  will  pay,"  or,  ''I  will  see 
you  are  paid."  We  will  see  presently,  when 
I  review  the  evidence,  that  credit  was  given 
to  Powell  alone.  It  was  not  necessary  that 
Powell  should  say,  as  Intimated  in  the  opin- 
ion, that  credit  should  be  given  to  him  alone, 


in  order  to  bind  him,  or  that  he  should  have 
expressly  assented  to  such  a  course;  but  if 
he  requested  that  the  goods  be  sold  on  his 
credit,  as  he  most  assuredly  did,  and  Peele, 
acting  upon  bis  request  and  induced  thereby, 
sold  the  goods  on  his  credit,  and  looked  to 
him  alone,  the  promise  was  binding  as  an 
original  one.  It  was,  at  least,  as  Chief  Jus- 
tice Clark  said,  and  as  Justice  Hoke  clearly 
suggests,  a  question  for  the  Jury  as  to  what 
was  meant,  and  as  to  "how  the  credit  was 
given."  Sheppard  v.  Newton,  supra.  Quot- 
ing from  that  case  again  Its  concluding 
words:  "Applying  these  principles  to  the 
foregoing  statement  of  the  evidence,  the 
court  is  of  opinion  that  there  was  error  in 
directing  a  nonsuit,  and  the  plaintiff  Is  en- 
titled to  have  his  cause  submitted  to  the 
Jury,  on  the  question  whether  the  defendant 
is  not  answerable  as  the  original  or  present 
debtor  on  the  plaintifiTs  demand."  This  is 
striking  language  and  worthy  of  much  con- 
sideration. It  would  attract  the  attention 
of  any  one  familiar  with  the  evidence  In  this 
case,  as  showing  a  close  similarity  between 
the  two. 

Let  me  now  notice  two  other  cases  decid- 
ed by  this  court  In  White  v.  Tripp,  125  N. 
C.  523,  34  S.  E.  686,  it  appeared  that  the 
goods  were  charged  to  both  the  promisor  and 
the  person  (defendant's  son)  who  received  the 
goods,  or  for  whose  benefit  they  were  pur- 
chased. The  court  held  that  this  fact  was 
not  controlling,  and  that  the  case  was  one 
for  the  Jury.  Plaintiff  testified  that  he  gave 
sole  credit  to  the  father,  Joseph  Tripp,  with- 
out there  being  any  evidence  that  the  latter 
had  assented  to  such  an  arrangement  It 
did  not  occur  to'  the  court  that  such  assent 
was  necessary.  It  was  held  that  the  case 
was  one  for  the  Jury,  as  to  the  Intention  of 
the  parties,  upon  the  question  as  to  whom 
was  the  credit  given.  The  court  with  ref- 
erence to  the  state  of  the  proof,  said:  "If 
the  defendant  authorized  the  selling  to  the 
son,  the  plaintiff  could  recover,  although  the 
goods  were  charged  to  J.  B.  Tripp  in  the 
manner  stated  in  the  case.  He  also  charg- 
ed the  Jury  on  the  law  of  principal  and 
agent  and  that  if  the  credit  was  given  to 
J.  B.  Tripp,  with  Joseph  Tripp  as  surety, 
then  the  defendant  would  not  be  liable. 
There  is  nothing  In  these  instructions  of 
which  the  defendant  can  justly  complain. 
The  promise,  as  the  Jury  have  found  it  to 
be  under  the  charge,  is  not  required  to  be 
in  writing.  Neal  v.  Bellamy,  73  N.  C.  384. 
The  liability  of  the  defendant  depends  upon 
his  agreement  with,  or  promise  to,  the  plain- 
tiff, and  not  upon  the  manner  In  which  the 
plaintiff  stated  the  account  on  his  books. 
The  latter  was  evidence,  properly  before  the 
Jury,  under  the  circumstances,  and  for  the 
purpose  already  stated."  As  will  be  seen, 
the  charge  was  approved  and  the  Judgment 
was  affirmed;  the  court  holding  that  the  lia- 
bility of  Joseph  Tripp,  the  promisor,  depend- 
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c(l  vLiion  his  agreement  with  the  plaintiff, 
nnd  not  upon  the  manner  in  which  the  goods 
were  charged  on  the  books ;  it  being  for  the 
Jury  to  say  what  was  the  intention. 

Justice  Hoke,  in  Dale  v.  Lnmber  Co.,  152 
N.  C  651,  68  S.  E.  134,  28  L.  R.  A.  (N.  S.) 
407,  states  the  law  clearly,  and  in  principle 
that  case  is  not  unlike  this  one.  He  says: 
"In  Emerson  v.  Slater,  63  U.  S.  28-43  [16 
L.  Ed.  360],  a  decision  on  this  section  of 
the  statute  of  frauds,  the  court  said:  *But 
whenever  the  main  pxupose  and  object  of 
the  promisor  is  not  to  answer  for  another, 
but  to  subserre  some  pecuniary  or  business 
purpose  of  his  own,  involving  either  a  bene- 
fit to  himself  or  damage  to  the  other  con- 
tracting party,  his  promise  is  not  within  the 
statute,  although  It  may  be  in  form  a  promise 
to  pay  the  debt  of  another,  and  although  the 
performance  of  it  may  incidentally  have  the 
effect  of  extinguishing  that  liability.'  This 
position  has  been  sustained  and  applied  in 
other  cases  by  the  same  court,  notably  in 
Davis  V.  Patrick,  141  U.  S.  479,  12  Sup.  Ct 
58,  35  Is.  Ed.  826,  in  which  it  was  held:  'In 
determining  whether  an  alleged  promise  is 
or  is  not  a  promise  to  answer  for  the  debt 
of  another,  the  following  rules  may  be  ap- 
plied: (1)  If  the  promisor  Is  a  stranger  to 
the  transaction,  without  interest  in  it,  the 
obligations  of  the  statute  are  to  be  strictly 
upheld;  (2)  but,  if  he  has  a  personal,  Im- 
mediate, and  pecuniary  interest  in  a  trans- 
action in  which  a  third  party  is  the  original 
obligor,  the  courts  will  give  effect  to  that 
promise.  The  real  character  of  a  promise 
does  not  depend  altogether  upon  form  of  ex- 
pression, but  largely  upon  the  situation  of 
the  parties,  and  upon  whether  they  under- 
stood it  to  be  a  collateral  or  direct  promise.' " 

Powell  had  a  business  purpose,  and,  too, 
a  pecuniary  one,  to  subserve,  as  appears  In 
this  case,  as  Cook  was  his  tenant,  without 
credit,  and  unable  to  get  supplies  to  make 
his  crop  without  the  credit  of  Powell  at 
Peele's  store.  He  made  the  promise  to  ad- 
vance his  own  interests,  and  no  doubt  re- 
ceived the  full  benefit  of  it  in  the  way  of 
rent,  and,  perhaps,  enough  besides  to  pay 
for  the  goods  and  supplies  Peele  furnished 
to  his  tenant.  Cook,  at  his  request,  as  he  had 
a  lien  under  the  statute  for  both  rent  and 
advancements.  Therein  consists  the  extreme 
hardship  of  the  court's  ruling,  and  the  facts 
of  the  case  so  strongly  appeal  to  my  sense 
of  justice  and  right,  as  did  the  facts  in 
Liverman  v.  Cahoon,  72  S.  E.  327,  at  this 
term,  where  the  statute  of  limitations  was 
pleaded,  that  I  could  not,  and  cannot  in  this 
case,  refrain  from  giving  my  reasons  at 
length  for  my  earnest  dissent  from  the  con- 
clusion, as  well  as  the  reasoning,  of  the 
court.  I  think  that  in  both  cases  the  defend- 
ants were  seeking  to  take  an  unconsdonabre 
advantage  of  the  plaintiffs,  and  one  which 
the  law,  according,  to  my  understanding  of 
it,  did  not  countenance^  much  less  justify. 


The  statute  of  limitations  and  the  statute  of 
frauds  are  to  he  considered  as  good  legal 
defenses,  when  applicable  to  the  facts;  but 
they  were  designed,  as  Chief  Justice  Pear- 
son said,  in  Threadgill  v.  McLendon,  supra, 
"to  prevent  fraud,"  and  not  as  a  doak  for  It. 

There  is  no  evidence  in  this  case  that  the 
plaintiff  ever  trusted  Cook  for  a  moment,  for 
it  appears  that  he  was  utterly  insolvent  and 
without  credit,  and  for  that  very  reason  the 
promise  was  made  by  Powell.  Who  can 
doubt,  upon  the  evidence,  that  the  credit  of 
Powell  alone  entered  into  the  transaction? 
He  knew  his  tenant  had  no  credit,  and  that 
his  crop  would  be  lost,  unless  he  should  be* 
come  the  debtor  to  Peele.  There  is  at  least 
evidence  of  all  this,  which  should  have  been 
submitted  to  the  jury.  Our  judicial  duties 
at  this  time  have  been  so  onerous  and  ex- 
acting that  I  have  little  or  no  time  to  ex- 
amine the  authorities  very  closely,  but  a 
mere  cursory  reading  of  them  warrants  me 
in  saying  that  they  fully  support  my  con- 
clusion. ''An  oral  promise  to  pay  for 
goods  furnished  to  a  third  person,  at  the 
request  of  the  promisor  and  on  his  sole  cred- 
it, is  an  original  undertaking,  and  not  with- 
in the  statute  of  frauds.  The  same  rule 
applies  In  respect  of  other  considerations 
moving  from  the  promisee  and  beneficial  to 
a  third  person,  at  the  request  and  upon  the 
sole  credit  of  the  promisor,  such  as  the  ad- 
vancing of  money,  the  rendering  of  services, 
renting  premises,  balling  goods,  or  supply- 
ing board."  29  Am.  &  Eng.  Enc.  of  Law, 
923-930,  where  the  law  is  fully  stated,  and 
authority  will  be  found  covering  every  point 
in  this  case,  and  especially  does  it  sustain 
the  view  that  the  case  is  at  least  one  for 
the  jury.  In  Morrison  v.  Baker,  81  N.  C. 
76,  it  was  held  that,  •*where  goods  are  fur- 
nished to  A.  upon  the  unconditional  promise 
of  B.  to  pay  for  them,  it  is  not  an  undertak- 
ing to  pay  the  debt  of  another,  but  the  per- 
sonal debt  of  B."  It  Is  clear  to  my  mind, 
upon  the  conceded  facts,  that  the  promise  of 
Powell  to  Peele  was,  in  law,  not  a  collateral, 
but  an  original,  one;  but,  If  not  so,  as  mat- 
ter of  law,  the  question  as  to  the  nature  of 
the  promise  should  have  been  submitted  to 
the  jury. 

Now  as  to  the  evidence.  Luther  Bryant  tes- 
tified: "I  was  a  clerk  in  plaintiff's  store 
from  January  1,  1906,  till  the  end  of  the 
year  1908;  for  all  goods  sold  to  J.  T.  Cook 
from  February  22,  1906,  to  March  27,  1907, 
the  credit  therefor  was  extended  to  Edgar 
Powell;  that  about  the  time  of  the  last- 
mentioned  date,  Mr.  Peele  told  me  not  to 
let  Mr.  Cook  have  any  more  goods  without 
a  written  order  from  Mr.  Powell.  Cook  had 
no  credit  at  that  time,  and  was  a  tenant  of 
Mr.  Powell."  It  is  true  he  afterwards  said 
that  Powell  told  plaintiff  *to  let  Cook  have 
the  goods,  and  he  would  see  that  they  were 
paid  for."  But  how  does  this  affect  Pow- 
ell's liability?    It  does  not  exclude  the  idea 
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that  he  would  be  solely  responsible  to  Peele. 
Identical  words  were  not  allowed  any  such 
effect  in  Threadgill  y.  McLendon,  supra. 
They  rather  strengthen  the  other  evidence. 
The  court  says  It  does  hot  appear  that  he 
let  Cook  have  any  goods- at  that  time.  Why, 
Luther  Bryant  had  already  said  that  there 
was  a  running  account  at  the  store  from 
February  22,  1906,  to  March  27,  1907 ;  goods 
having  been  furnished  between  those  dates 
by  Peele  to  Cook  solely  upon  Powell's  credit 

It  is  also  stated  by  the  court,  in  the  opin- 
ion, that  Peele  told  his  derk,  Bryant,  about 
March  27,  1907,  not  to  let  Cook  have  any 
more  goods  without  a  written  order  from 
Powell,  and  that  Cook  had  no  credit,  and  it 
is  argued  ftom  this  that  Cook  had  credit 
prior  to  that  time,  and  no  goods  were  after- 
wards sold  to  him;  but  no  such  inference, 
I  respectfully  submit,  is  at  all  warranted. 
Bryant  expressly  stated  that  Cook  never  had 
any  credit  between  February  22,  1906,  and 
March  27,  1907.  It  makes  no  difference 
whether  he  got  any  goods  afterwards  or  not 
Besides,  the  court  excluded  all  evidence  as 
to  the  account  between  Peele  and  Cook,  and 
thus  prevented  the  plaintiff  from  proving  and 
developing  his  case.  His  ruling  was  wrong, 
of  course,  as  the  transaction  between  Peele 
and  Cook  was  no  transaction  with  the  de- 
ceased party»  PoweU.  The  reason  why  Bry- 
ant was  instructed  not  to  let  Oook  have  any 
more  goods  without  an  order  from  Powell 
was  that  he  was  increasing  his  account  to 
such  an  extent,  and  so  rapidly,  that  he 
thought  it  right  to  notify  Powell  and  get  his 
order.  Powell  himself  referred  to  this  after- 
wards, according  to  the  witness  F«  U  Bishop. 

It  also  appears  from  Bishop's  and  Brew- 
er's testimony  that  Powell  admitted  his  liabil- 
ity to  Peele,  and  stated  that  it  was  "all  right" 
This  kind  of  admission  Is  held  to  be  some 
evidence  of  an  independent  and  original 
promise,  in  the  beginning  of  the  transaction, 
to  pay  for  the  goods  himself,  as  will  appear 
by  reference  to  the  Am.  &  Eng.  Elnc.  of  Law, 
above  cited.  It  is  not  necessary  to  give  the 
promise  '*a  retrospective  and  prospective  con- 
struction to  include  the  part  of  the  account 
before  the  promise,  and  that  part  made  aft- 
er it,*'  as  said  in  the  court's  opinion;  for 
there  is  ample  evidence  to  show  a  promise, 
both  at  the  time  of  the  first  conversation,  be- 
fore any  goods  were  furnished,  and  after- 
wards. And,  again,  when  Powell  said,  "it 
was  all  right,"  it  is  plain  to  my  mind,  from 
the  context,  what  he  meant,  and  there  is 
but  one  interpretation  to  be  placed  upon  his 
words.  He  referred  to  his  liability  for  the 
account,  for  that  was  what  Peele  had  gone 
to  his  home  to  see  him  about,  and  nothing 
else.  In  one  sense,  he  was  referring  to 
"Cook's  account,"  and  that  is  that  Cook  had 
got  the  goods  which  Powell  had  promised  to 
pay  for,  and  he  went  to  see  him  about  it  for 


the  purpose  of  getting  his  money.  But  he 
never  intimated,  by  word  or  act,  that  he 
looked  to  Cook  for  the  money.  Why  should 
he  look  to  an  insolvent?  "You  can't  get 
blood  out  of  a  turnip"  (ex  nihilo  nihil  fit)* 
to  speak  figuratively,  and  Peele  knew  that 
Cook  would  never  have  any  money  for  him, 
and  for  that  reason  he  depended  upon  Pow- 
ell alone.  The  fact  that  Powell  is  dead  is 
utterly  irrelevant  to  the  question.  The  stat- 
ute of  frauds  does  not  protect  a  man  because 
he  is  dead,  any  more  than  it  does  a  living 
person.  They  both  stand  with  reference 
to  it  on  an  equality;  one  has  no  greater 
right  under  it,  and  is  entitled  to  no  greater 
consideration,  than  the  other. 

The  case  of  Garrett- Williams  Co.  y.  Ham- 
ill,  131  N.  C.  57,  42  S.  E.  448,  so  much  re- 
lied on  by  the  court,  with  other  cases  of  a 
like  kind,  and  which  was  strenuously  urged 
upon  our  attention  by  defendant's  counsel 
as  directly  in  point,  does  not  fit  this  case 
by  any  means.  The  promise  there  was  by 
T.  A*  Hamill  to  pay,  if  F.  A.  Hamill  did 
not  "We  went  to  Whitakers,  and  T.  L. 
Hamill  bought  goods,  and  said  ship  goods 
in  future  to  F.  A.  Hamill  whenever  he  need- 
ed them,  until  he  notified  us  not  to  ship,  and 
he  would  see  us  paid,  and  to  collect  from  F. 
A.  Hamill  when  I  came  around,  and  if  F.  A. 
Hamill  failed  to  pay,  he  would."  That  was 
distinctly  a  collateral  promise — a  promise  of 
T.  A.  Hamill  superadded  to  that  of  the  prin- 
cipal debtor,  F.  A.  Hamill. 

It  seems  to  me  that  the  necessity  which  the 
court  found  for  explanatory  argument  upon 
the  facts,  in  order  to  show  that  the  statute 
does  not  apply,  is  a  cogent  reason  for  send- 
ing the  case  to  a  jury. 

My  conclusion  is  (1)  that  the  plaintiff  was 
deprived  of  the  right  to  develop  his  case  by 
erroneous  rulings  of  the  court  upon  the  tes- 
timony, and  (2)  that  the  evidence  is  such  as 
to  require  the  intervention  of  a  Jury,  and 
for  either  or  both  reasons  the  nonsuit  should 
be  set  aside,  and  a  new  trial  ordered. 

HOKE,  J.,  concurs  in  the  dissenting  opin- 
iaa  of  WALKER,  J. 

057  N.  a  4M> 

WHITEHURST  v.  PADGETT  et  aL 

(Supreme  Court  of  North  Carolina.     Dec.  18» 

1911.) 

1.  Frauds,  Statute"  of  (f  23*)— Debt  of  An- 

OTHEB— "ObIOINAL    PBOMISB^'— ''COLLATSBAIi 

Promise." 

A  promise  made  at  the  time  or  before  a 
debt  is  created,  and  where  credit  is  gfven  solely 
to  the  promisor  or  to  both  promisors  as  prin- 
cipals, or  a  promise  based  on  a  new  considera- 
tion passing  between  the  promisor  and  the 
creditor,  or  a  promise  for  the  benefit  of  the 
promisor  where  he  has  a  personal  and  pecuni- 
ary interest  in  the  transaction  in  which  a  third 
party  is  the  ori^nal  obligor,  is  an  "original 
promise,"  which  is  not  withiu  the  statute  of 
frauds,  but  a  promise  not  creating  an  original 
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obligation  and  merely  superadded  to  the  prom- 
ise of  another  who  remains  liable,  to  pay  such 
debt,  is  a  collateral  promise  required  by  the 
statute  to  be  in  writing  and  signed,  whether 
made  at  the  time  the  debt  was  created  or  aft- 
erwards. 

[Ed.  Note.— For  other  cases,  see  Fraads, 
Statute  of,  Dec  Dig.  |  28.* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  2,  p.  1252;   yoX  6,  pp.  6063,  5064.] 

2l  F&atjdb,  Statuts  or  (|  159*)  —  Qxjbstion 

FOB   JUBT. 

Where  a  landlord  interested  to  ha^e  his 
tenant  furnished  with  supplies  to  make  his 
crop  is  sought  to  be  charged  on  his  promise 
for  goods  furnished  the  tenant,  and  the  evi- 
dence whether  the  credit  was  In  the  first  in- 
stance given  to  him  as  a  joint  principal,  is  con- 
flicting, the  question  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent.  Dig.  |  378;  Dec  Dig.  i  159.*] 

8.  Appeal  and  Ebbob  (§  1066*)  —  HABifiiBSS 
£iBfiOB— Admission  of  Evidence. 

The  admission  of  evidence  in  an  action 
against  a  landlord  and  his  tenant,  seeking  to 
recover  for  goods  furnished  the  tenant,  that 
plaintifE  had  charged  the  goods  on  his  books  to 
both  the  landlord  and  titie  tenant  is  irrelevant, 
and  hence  harmless  as  to  the  tenant. 

'[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4220;   Dec.  Dig.  |  1066.*] 

4.  Apfeai.  and  Ebbob  ({  499*)— Suivioienct 
OF  Objection— BuLi  of  Coubt. 

An  objection  made  by  one  of  two  defend- 
ants without  showing  which  one  made  it,  and 
which  is  untenable  as  to  one  defendant,  must 
fail  in  view  of  Supreme  Court  rule  27  (140 
N.  C.  662,  66  S.  E.  viii)  providing  that  it  shall 
not  be  ground  for  exception  that  evidence, 
competent  for  some  purposes,  but  not  for  all, 
is  admitted,  unless  appellant  asks  at  the  time 
of  admission  that  its  purpose  be  restricted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  499.*] 

5.  Evidence  (|  171*)  — Best  ob  Sbcondabt 
Evidence— CoLLATEBAL  Wbitings. 

In  an  action  against  a  landlord  and  his 
tenant  to  recover  for  goods  furnished  tiie  ten- 
ant on  an  alleged  oral  promise  of  the  landlord 
to-  pay  for  them,  where  the  plaintijf's  book  oli 
entry  and  its  contents  were  only  collaterally 
involved  in  the  issue,  parol  evidence  on  the 
part  of  plaintiff  as  to  whom  he  had  charged  the 
goods  on  his  books  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §S  460,  528;   Dec  Dig.  |  171.*] 

Appeal  from  Superior  Court,  Pitt  County; 
Ferguson,  Judge. 

Action  by  S.  C.  Whitehurst  against  E  P. 
Padgett  and  M.  A.  James.  Judgment  for 
plaintiff,  and  defendants  appeal.    No  error. 

Julius  Brown,  for  appellants.  F.  O.  James 
A  Son,  for  app^ee. 

WALKER,  J.  Plaintiff  had  a  store  at 
Grindool,  and  defendant,  Alexander  Padgett, 
lived  on  the  Bamhill  land,  which  he  had 
leased  from  his  codefendant,  M.  A.  James. 
There  was  evidence  tending  to  show  that 
Whitehurst,  at  the  request  of  Padgett  and 
James,  furnished  Padgett  with  fertilizers  to 
the  amount  of  $284.31,  for  use  on  the  Bam- 
hill place,  as  tenant  of  James.  The  material 
facts,  according  to  the  plaintiff's  testimony. 


were  these:  Padgett  applied  to  Whitehurst 
for  the  fertilizer  and  told  him  that  Jamea 
would  pay  for  it  Whitehurst  saw  James 
afterwards,  who  said  to  him,  '*A11  right,  go 
ahead  and  furnish  Padgett,  and  I  will  see 
that  you  get  your  money."  He  was  after- 
wards told  by  Whitehurst  ttiat  the  debt  for 
the  fertilizer  was  due,  when  he  said,  "I  will 
see  that  you  get  your  money,  if  I  do  not  get 
a  cent."  There  was  evidence  for  the  defend- 
ants that  no  such  promise  had  been  made  by 
James,  but,  on  the  contrary,  that  Whitehurst 
had  refused  to  accept  the  promise  of  Jamea 
to  pay  for  the  fertilizer.  Defendants  also 
relied  upon  the  statute  of  frauds.  The  court 
charged  the  Jury  that  Padgett  could  not  bind 
James  by  any  declaration  that  the  latter 
had  told  him  to  buy  the  fertilizer  on  his 
credit  and  responsibility,  unless  they  foimd 
that  James  had  authorized  the  purchase  by 
Padgett  from  Whitehurst,  and  agreed  to  be- 
come liable  for  the  same;  that  they  would 
consider  all  the  evidence  and  find  therefrom 
whether  such  authority  had  been  given,  and 
that  if  they  should  find  that  the  authority 
was  given,  their  verdict  would  be  for  the 
plaintiff,  otherwise  for  defendants.  The  Jury 
returned  a  verdict  against  defendants,  and 
th^  appealed. 

[1]  We  see  no  objection  to  the  charge  of 
the  court  At  this  term,  in  Peele  v.  Powell, 
73  S.  E.  234,  we  held  that  a  promise  ia 
not  within  the  statute  of  frauds,  if  it  i» 
based  upon  a  consideration  and  \a  an  origi- 
nal  one,  and  that  it  \a  original  if  made  at 
the  time  or  before  the  debt  is  created,  and 
the  credit  is  giv^n  solely  to  the  promisor  or 
to  both  promisors,  as  principals,  or  if  the 
promise  is  based  upon  a  new  consideratioa 
of  benefit  or  harm  passing  between  the  prom- 
isor and/  the  creditor,  or  if  the  promise  i» 
for  the  benefit  of  the  promisor  and  he  haa 
a  personal,  immediate,  and  pecuniary  inter- 
est in  the  transaction,  in  which  a  third  party 
is  the  original  obligor,  but  if  the  promise 
does  not  create  an  original  obligation,  and 
is  collateral  and  merely  superadded  to  the 
promise  of  another  to  pay  the  debt,  who  re- 
mains liable  therefor,  the  statute  applies,, 
and  the  second  promisor  is  not  liable  upon 
his  promise,  unless  it  was  reduced  to  writ- 
ing and  signed,  as  required  by  the  statute, 
and  tills  is  true  whether  his  promise  waa 
made  at  the  time  the  debt  was  created  or 
afterwards.  Numerous  authorities  were  cit- 
ed to  support  these  principles,  and,  among 
others,  the  following:  Neal  v.  Bellamy,  73 
N.  C.  384;  Dale  v.  Lumber  Co.,  152  N.  C.  653^ 
68  S.  E.  134,  28  U  R.  A.  (N.  S.)  407;  Hos- 
pital Ass'n  V.  Hobbs,  153  N.  C.  188,  69  S.  E. 
79;  Morrison  v.  Baker,  81  N.  C.  80;  Shep- 
pard  T.  Newton,  139  N.  C.  536,  52  S.  E.  143 
Haun  V.  Burrell,  119  N.  C,  547,  26  a  B.  Ill 
Home  V.  Bank,  108  N.  C.  119,  12  S.  E.  840 
Browne  on  Statute  of  Frauds,   i  197,  and 
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the  authorities  sostain  the  rules  laid  down 
by  the  court 

[2]  Whether  the -defendant  James  Intended 
to  become  a  joint  principal  with  Padgett,  his 
tenant,  was  fairly  and  correctly  submitted 
to  the  jury  by  the  court  upon  all  the  evi- 
dence^ and  there  was  more  than  we  have 
considered  it  necessary  to  recite.  James  had 
a  direct  personal  and  pecuniary  interest  in 
the  transaction,  and  made  the  promise,  as 
the  jury  finds,  at  the  time  the  goods  were 
furnished  or  the  debt  was  contracted,  and 
it  ia  evident,  the  jury  having  found  the  fact 
as  to  the  promise  in  favor  of  plaintiff,  that 
he  relied  upon  it  at  the  time  and  furnished 
the  fertilizer  upon  the  faith  of  it  In  the 
case  of  ThreadgiU  v.  McLendon,  76  N.  C. 
24,  were  words  almost  identical,  and,  at 
least,  substantially  the  same  as  those  used 
by  James,  according  to  plaintiff's  testimony, 
the  court  held  that  it  was  properly  left  to 
the  jury  to  say  whether  the  credit  was  not 
in  the  first  tustance  given  to  the  promisor, 
who  was  a  landlord,  and  who,  as  the  court 
says,  was  interested  to  have  his  tenant  or 
cropper  furnished  with  necessary  supplies 
to  make  his  crop  and  had  a  lien  upon  it 
That  was  the  first  reason  for  the  decision, 
and  it  is  applicable  to  this  case.  It  would 
not  be  fair  for  the  defendants  to  rely  upon 
the  statute,  under  such  circumstances,  it  hav- 
ing been  passed  to  prevent  frauds  and  not 
to  encourage  them,  as  was  said  by  Judge 
Pearson,  for  the  court  in  Threadgill  v.  Mc- 
Lendon, supra. 

[3]  The  plaintiff  was  asked  by  his  coun- 
sel to  whom  he  had  charged  the  goods  on 
his  books,  and  replied  that  they  were  charg- 
ed to  Padgett  and  James.  Defendants  ob- 
jected to  the  question,  but  it  was  irrelevant 
as  to  Padgett  and,  of  course,  harmless,  and 
therefore,  was  not  objectionable  as  to  him. 
It  does  not  appear  that  James  individually 
objected  to  it 

[4]  If  we  treat  the  objection  as  having 
been  made  by  one  of  the  defendants,  and  not 
by  both,  it  does  not  appear  which  one  made 
it  and  the  objection,  being  untenable  as  to 
Padgett  must  faU.  Rule  27  (140  N.  C.  662, 
66  S.  m  viii). 

[5]  But  we  think  the  "best  or  primary 
rule"  does  not  apply.  The  book  entry  and 
its  contents  are  not  directly  involved  in  the 
issue.  The  plaintiff  was  not  suing  upon  the 
entries,  but  upon  the  contract  which  was 
not  required  to  be  in  writing.  McKelvey 
on  Evidence  (2d  Ed.)  pp.  425-428,  after  stat- 
ing the  old  rule,  thus  refers  to  the  modem 
rule:  "Where  the  writing  is  not  in  issue, 
but  merely  collateral  to  it,  it  is  held  that 
the  rule  has  no  application,  and  parol  evi- 
dence may  be  given,  even  though  it  covers 
the  contents  of  the  writing.  An  interesting 
question  arises  where  the  allegations  that  a 
book  or  documents  do  not  contain  certain 


matter.  It  has  been  held  here  that  oral  tes- 
timony of  any  one  who  has  examined  the 
writing  may  be  given  in  support  of  the  alle- 
gation. In  a  certain  sense  the  writing  it- 
self may  certainly  be  'regarded  as  the  best 
evidence  of  what  it  does  not  contain,  as 
well  as  what  it  does  contain,  yet  there  may 
not  be  the  same  diificulty  in  establishing  that 
a  certain  matter  is  not  contained  to  a  writ- 
ing as  in  determining  with  exactness  its  ac- 
tual contents,  and  there  may,  therefore,-  be 
less  reason  for  the  enforcement  of  the  best- 
evidence  rule."  He  cites  the  case  of  Goon- 
rod  V.  Madden,  126  Ind.  197,  25  N.  B.  1102, 
and  our  case  of  Ledford  v.  Emerson,  138 
N.  C.  502,  51  S.  E.  42,  which  seems  to  be 
as  extreme  an  application  of  the  rule  of  the 
best  evidence  as  can  be  supposed.  It  was 
there  held  that  "the  rule  excluding  parol 
evidence  as  to  the  contents  of  a  written  in- 
strument applies  only  in  actions  between 
parties  to  the  writing,  and  when  its  enforce- 
ment is  the  substantial  cause  of  action,  and 
not  where  the  writing  is  collateral  to  the 
issue." 

We  have  carefully  considered  the  other 
rulings  of  the  court  to  which  exceptions 
were  taken,  and  find  no  reversible  error 
therein. 

No  error. 

(157  N.  C.  460) 

GAINESVILLE  &  ALACHUA  COUNTI 

HOSPITAL  ASS*N  v.  ATLANTIC 

COAST  LINE  R.  CO.  et  aL 

(Supreme  Court  of  North  Carolina.     Dec  20, 

1911.) 

1.  Corporations  (|  514*)  —  Action  —  Plead- 
ing— Issues  and  Proof. 

In  an  action  by  a  hospital  association  be- 
gUn  in  a  justice's  court  defendant  was  sum- 
moned to  answer  the  plaintiff  corporation  for 
the  nonpayment  of  a  sum  due  by  contract,  and 
tlie  answer  set  up  nonliability,  the<  statute  of 
frauds  and  want  of  jurisdiction,  field,  that  the 
pleadings  did  not  sufficiently  raise  the  issue  of 
plaintifif  s  corporate  existence. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  S|  2052-2081;  Dec  Dig.  i 
514.*] 

2.  Corporations  (i  34*)— Corporate  Exist- 
ence—Estoppel TO  Dent  Corporate  Ex- 
istence. 

Where  defendant  has  dealt  with  the  plain- 
tiff as  if  plaintiff  had  been  duly  incorporated 
and  liad  the  capacity  to  enter  into  the  con- 
tract whether  express  or  implied,  it  is  estop- 
ped from  denying  plaintiff*8  corporate  exist- 
ence. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §§  81-96;   Dec.  Dig.  {  34.*] 

3.  Appeal  and  Error  (|  1097*)— Subsequent 
Appeals  —  Former  Decision  as  Law  of 
Case. 

The  decision  on  a  former  appeal  is  the 
law  of  the  case  in  a  subsequent  appeal  where 
the  same  questions  are  raised  upon  evidence 
not  substantially  different  from  that  in  the 
former  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4358-4368;  Dec.  Dig.  5 
1097.*] 
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4.  Afpkal  and  Ebbob  ({  1097*)— Rehkabino 
— Gboundb— Erbob  '  ON  Review. 

Matters  decided  on  a  former  appeal  must 
be  questioned  by  a  petition  to  rehear  the  case 
or  for  a  reversal  of  the  decision,  if  erroneous. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4358-4368;  Dec.  Dig.  S 
1097.*] 

5.  FBAUD8,  Statutb  OF  (|  23*)  — Pbomiss  to 
Answeb  fob  Debt  of  Anothsb-^Obiqutal 
Pbokise. 

An  original  promise  to  answer  for  the  debt 
of  another  is  not  within  the  statute  of  frauds, 
and  hence  is  not  required  to  be  in  writing. 

[Bd.  Note.— For  other  cases,  see  Frauds, 
Statute  oU  Cent  Dig.  (i  18-19;  Dec.  Dig.  | 
23.*] 

Appeal  from  Snperlor  Gonrt,  Sampson 
County;  dine,  Judge. 

Action  by  the  Gainesville  ft  Alachua  Conn« 
ty  Hospital  Association  against  the  Atlantic 
Coast  Line  Railroad  Company  and  another. 
Jndipnent  for  plaintiff,  and  the  Atlantic 
Coast  Line  Railroad  Company  appeals.  No 
«rrop. 

Defendant  in  this  action  was  summoned  to 
appear  in  a  Justice's  court  '*to  answer  the 
complaint  of  the  plaintiff  corporation  for  the 
nonpayment  of  the  sum  of  1127.75  with  in- 
terest on  the  same  from  the  21st  day  of 
July,  1908,  due  by  contract  or  quasi  contract, 
and  demanded  by  said  plaintiff,"  and  made 
answer  to  this  complaint  as  follows: 

"(1)  That  It  does  not  owe  the  plaintiff 
anything. 

•*(2)  That  if  the  defendant  Georgia  Hobbs 
is  indebted  to  the  plaintiff,  this  defendant 
is  not  liable  therefor;  that  this  defendant 
cannot  be  made  liable  for  the  debt  of  Miss 
Georgia  Hobbs,  except  upon  a  promise  in 
writing,  signed  by  It  or  some  one  legally  au- 
thorized to  make  and  sign  such  promise; 
and  this  defendant  avers  that  no  such  prom- 
ise was  ever  made,  and  this  defendant  pleads 
specially  the  statute  of  frauds. 

'*(3)  That  it  is  Informed  and  believes  that 
the  basis  of  the  plaintiffs  claim  Is  some 
matter  and  things  which  occurred  In  the 
state  of  Florida,  and  this  court  has  no  ju- 
risdiction. 

*'(4)  That  no  contract  or  quasi  contract  ex- 
ists or  ever  has  existed  pursuant  to  which 
this  defendant  is  liable  to  the  plaintiff  in 
any  amount'* 

Junius  Davis,  for  appellant  Falson  & 
Wright  for  appellee. 

WALKER,  J.  An  examination  of  the  rec- 
ord in  this  case  discloses  the  fact  that  every 
question  now  raised  was  presented  in  the 
former  appeal  and  then  decided  by  this 
court  If  it  was  material  at  the  former 
hearing  for  the  plaintiff  to  have  established 
its  incorporation,  the  nonsnit  should  have 
been  sustained,  and  there  is  no  less  evidence 
of  that  fact  now  than  there  was  then. 

[If  21  But  we  concur  with  the  judge,  who 


presided  at  the  trial,  that  the  question  of 
incorporation  is  not  sufficiently  raised  by  the 
pleadings,  and,  besides,  if  our  former  deci- 
sion was  correct,  the  appellant  (Railway 
Company)  dealt  with  the  plaintiff  as  if  it 
had  been  duly  incorporated  and  had  the  ca- 
pacity to  enter  into  the  contract  whether 
express  or  implied.  Banking  &  Trust  Co.  v. 
Duffy,  72  S.  B.  06,  at  this  term. 

[3,4]  The  question  as  to  the  statute  of 
frauds,  and  the  remaining  one  as  to  the  au- 
thority of  H.  O.  McArthur  to  act  for  the 
company  in  the  particular  matter,  were  both 
passed  upon  when  the  case  was  here  before. 
The  evidence  is  not  Bul)stantlally  different 
from  what  it  was  in  the  former  appeal.  We 
then  held  that  it  was  sufficient  for  submis- 
sion to  the  jury,  and  we  must  so  decide  now, 
as  the  same  question  cannot  be  raised  by  a 
second  appeal,  but  it  must  be  done  by  a  peti- 
tion to  rehear  the  case,  and  for  a  reversal  of 
our  decision  if  we  were  in  error.  Jones  v. 
Railroad,  131  N.  C.  133,  42  S.  B.  069 ;  Wright 
V.  Railroad,  128  N.  G.  77,  38  S.  B.  288;  Kra- 
mer V.  Railway  Co.,  128  N.  C.  209,  38  S.  B. 
872;  Holley  v.  Smith,  132  N.  C.  36,  43  S.  E. 
501.  The  motion  to  nonsuit  is  governed  by 
the  same  rule.  We  do  not  mean  to  imply 
that  our  former  rulings  were  erroneous,  but 
simply  that  they  cannot  be  reviewed  in  this 
way.  There  is  no  practical  difference  be- 
tween this  case  and  the  one  we  formerly 
heard.  [5]  Assuming  that  McArthur  had  suf- 
ficient authority  to  represent  defendant 
which  we  formerly  decided  to  exist,  the  rul- 
ing that  the  promise  to  pay  the  plaintiff  its 
charges  for  medical  and  other  services  to 
Miss  Hobbs,  as  an  original  one,  is  not  af- 
fected by  the  statute  of  frauds,  and,  there- 
fore, is  not  required  to  be  in  writing,  finds 
some  support  in  two  cases  decided  at  this 
term.  Peele  v.  Powell,  73  S.  E.  234,  and 
Whitehurst  v,  Padgett  73  S.  B.  240. 

No  error, 

(TO  W.  Va.  97) 

ADKINS  et  aL  ▼•  GUYANDOTTB  TIMBBR 

CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  12,  1911.) 

(Syllabus  hy  the  Court.) 

Navigable  Watebs  (|  26*>— Action  fob  Ob* 
STBucTioN— Pleading. 

A  declaration  in  an  action  for  damages 
from  tlie  temporary  obstruction  of  a  river  by 
a  boom  company  whereby  a  raft  was  detained 
from  its  destination  and  lost  in  a  flood,  must 
aver  that  the  owner  of  the  raft  requested  the 
boom  company  to  permit  the  raft  to  pass. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Dec.  Dig.  |  26.*] 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  B.  E.  Adkins  and  another  against 
the  Guyandotte  Timber  Company.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Reversed  and  remanded. 
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Campbell,  Brown  &  DavlB,  for  plaintiff  in 
error.  George  J,  McCk)ma8  and  Daniel  Daw- 
son, for  defendants  In  error. 

BOBINSON,  J.  The  action  la  one  for  the 
recovery  of  damages  from  the  loss  of  a 
raft  of  logs.  Plaintiffs  dalm  that  the  loss 
was  caused  by  defendant,  a  boom  company, 
In  negligently  and  unlawfully  blocking  the 
channel  of  the  river,  so  that  the  raft  was 
detained  therein  until  a  flood  came  and 
swept  it  away. 

The  case  is  similar  to  that  considered  in 
Ironton  Lumber  Co.  v.  Guyandotte  Timber 
Co.,  68  W.  Va.  858,  69  S.  B.  815.  The  de- 
cision in  that  case  controls  the  determina- 
tion of  a  material  point  in  the  case  at  hand. 
There  Is  no  averment  in  the  declaration  that 
plaintiffs  requested  defendant  to  open  the 
boom  and  allow  their  raft  to  pass  through. 
Demurrer  to  the  declaration  was  overruled. 
It  should  have  been  sustained. 

On  the  authority  of  the  case  dted,  we 
must  reverse  the  judgment,  set  aside  the 
verdict,  sustain  the  demurrer,  and  remand  the 
case  with  leave  to  amend  the  declaration. 


(70  w.  Va.  113) 

ELKINS  NAT.  BANK  v.  BBGBB  et  aL 

{Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  12,  1911.) 

(ByUabiu  ly  the  Court,) 

1.   TeNDOB     and     PtTBGHASER     (J    279*)— VEN- 
DOR'S Lien— ENroBCEMBNT. 

In  a  suit  to  enforce  a  vendor's  lien,  a 
sabsequent  trust  lien  creditor,  holding  a  prior 
vendor's  Hen  note  as  collateral  security  for 
his  trust  lien  debt,  is  a  necessary  party. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §S  77^-782 ;  Dec  Dig.  § 
279.*] 

2.  Vendob   and   Purohaseb   (I   279*)— Yen- 
dob's  Lien— Enforcement. 

Under  such  circumstances,  it  does  not  suf- 
fice to  maice  the  trustee  in  the  deed  of  trust 
a  party  as  representing  bis  cestui  que  trust, 
since  he  has  neither  authority  to  collect  the 
debt  nor  title  to  the  collateral  note. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {(  77a-782;  Dec  Dig.  ( 
279.*1 

Appeal  from  Clrcnit  Conrt,  Bandolph  Coun- 
ty. 

Bill  by  the  Elkins  National  Bank  against 
Ella  D.  B.  Roger  and  others.  Decree  for 
complainant,  and  defendants  appeal.  Revers- 
ed and  remanded. 

C.  H.  Scott  and  H.  Q.  Kump,  for  appel- 
lants.   £.  A.  Bowers,  for  appellee. 

POFFENBARGER,  J.  Having  become  pos- 
sessed, In  the  manner  hereinafter  stated,  of 
a  promissory  note  for  the  simi  of  $1,310,  ex- 
ecuted by  Mrs.  Ella  D.  B.  Roger  and  secured 
upon  her  property  by  a  vendor's  lien,  the  El- 
kins National  Bank  brought  this  suit  to  en- 
force the  lien.    The  note  was  for  part  of  the 


purchase  money  of  the  property  proceeded 
against  and  made  payable  to  the  vendor, 
Mrs.  Elizabeth  B.  Tibbetts.  The  deed  for  the 
property  was  adLUOwledged  August  31,  1904. 
On  the  same  day  Mrs.  Tibbetts  assigned  the 
note  to  Shelton  L.  Beger,  the  husband  of 
Mrs.  Roger.  About  the  same  time-  the  hus- 
band and  wife  made  and  delivered  their 
promissory  note  to  the  Elkins  National  Bank 
for  11,200,  and  the  former  assigned  to  said 
bank,  as  collateral  security  for  said  $1,200 
note»  the  note  executed  by  his  wife  to  Mrs. 
Tibbetts  and  by  her  assigned  to  him.  The 
proceeds  of  this  note  were  placed  to  his 
credit  and  he  checked  out  the  money,  but  to 
whom  and  for  what  purpose  it  does  not  very 
clearly  appear.  The  $1,200  note  reads  in 
part  "I  promise  to  pay,"  but  is  signed  by 
both  parties.  At  the  time  of  the  assignment 
of  the  $1,310  note  as  collateral,  Mrs.  Beger 
assigned  to  the  bank,  aa  further  8ecarity« 
three  promissory  notes  of  $800  each,  execute 
ed  to  her  by  Dora  Watson  and  Creede  Wat- 
son, and  secured  by  a  vendor's  lien  on  prop- 
erty other  than  that  involved  here.  The 
$1,200  note  was  renewed  once  or  twice,  and, 
default  liaving  been  made  in  the  payment  of 
the  last  renewal  note,  the  bank  sold  the  col- 
lateral notes  at  public  auction,  and  bought 
them  in  through  its  attorney  at  the  price  of 
$1,590.  It  then  brought  this  suit  to  enforce 
the  lien  of  the  $1,310  note  on  the  property  of 
Mrs.  Roger.  There  was  a  prior  vendor's  lien 
on  it  in  favor  of  Mrs.  Grace  Davis  Lee  for 
purchase  money  due  her  from  Mrs.  Tibbetts, 
payment  of  which  Mrs.  Reger  had  assumed. 
At  the  time  of  the  purchase  by  Mrs.  Reger, 
this  lien  amounted  to  $2,500,  evidenced  by 
three  promissory  notes,  one  for  $834,  and 
two  for  $833  each.  Some  time  after  the  pur- 
chase by  Mrs.  Reger,  her  husband  went  to 
the  Elkins  National  Bank,  where  these  last- 
mentioned  notes  were  held  for  collection,  and 
paid  off  the  first  one,  calling  for  $834.  Claim- 
ing an  assignment  of  that  note,  by  reason  of 
his  having  paid  it  or  taken  it 'up  with  mon- 
ey claimed  to  have  been  his  own,  he  assign- 
ed it  to  J.  W.  Knopsnyder  as  collateral  se- 
curity for  a  $500  loan  made  by  said  Knop- 
snyder to  Mrs.  Reger,  and  further  secured 
by  a  deed  of  trust  upon  the  property  here 
proceeded  against  in  which  E.  D.  Talbott 
was  made  trustee.  Mrs.  Grace  Davis  Lee, 
holding  her  two  vendor's  lien  notes,  Ella  D. 
B.  Reger,  Shelton  L.  Reger,  B.  D.  Talbott, 
trustee,  and  Elizabeth  B.  Tibbetts,  payee  in 
the  $1,810  note  and  promissor  in  the  $834 
note  and  the  two  $833  notes,  were  made  par- 
ties defendant  Knopsnyder  is  shown  by  the 
answers  filed,  but  not  by  the  bill,  to  have 
been  dead  at  the  time  of  the  institution  of 
this  suit,  and  his  executor,  the  Davis  Trust 
Company,  was  not  made  a  party.  Without 
referring  the  cause  to  a  commissioner,  the 
court  decreed  the  debt  of  Mrs.  Lee,  then 
amounting  to  $2,030,  to  be  the  first  lien  up- 
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on  the  property,  that  of  the  bank,  amount- 
ing to  $1,641«43,  the  second,  and  that  of  Knop- 
snyder  the  third  lien,  and  ordered  the  prop- 
erty sold  to  satisfy  these  liens  in  default  of 
payment  by  Mrs.  Tibbetts  of  the  debt  due 
Mrs.  Lee,  and  by  Mrs.  Roger  of  the  debt  due 
the  bank,  and  appointed  a  commissioner  for 
the  purpose  of  executing  the  decree.  A  sale 
was  made  to  N.  I.  Hall  for  the  sum  of 
$4,900,  which  was  paid  in  cash,  and  then 
Shelton  L.  Roger  and  others  put  in  an  up- 
set bid  of  $5,200.  This  bid  was  accompa- 
nied by  a  petition  of  Mrs.  Reger,  praying  the 
court  to  set  aside  the  sale  and  resell  the 
property.  From  this  decree,  the  Rogers  have 
appealed. 

[1]  Of  the  many  assignments  of  error,  the 
most  important  <^ne  is  founded  upon  the  fail- 
ure to  make  Knopsnyder's  executor  a  party, 
after  discoTory  of  its  possession  of  the  $834 
note  and  the  manner  and  purpose  of  its  ac- 
quisition. As  the  bill  did  not  disclose  these 
facts,  the  demurrer  was  no  doubt  properly 
overmled;  but,  if  the  executor  was  a  nec- 
essary party,  the  disclosure  of  its  interest 
at  any  stage  of  the  proceeding,  no  matter  in 
what  way,  made  it  necessary  for  the  plaln- 
tUf  to  amend  by  making  the  executor  a  par^ 
ty.  As  the  bill  accords  to  Mrs.  Lee  the  first 
lien  on  the  property  and  claims  the  place  of 
second  lienor  for  the  bank,  one  of  its  pur- 
poses was,  after  the  disclosure  of  the  alleged 
assignment  of  the  $834  note  to  Knopsnyder 
through  S.  L.  Reger,  to  assert  priority  of 
the  bank's  Hen  over  Knopsnyder's  right.  If 
any,  as  holder  of  that  note,  and  such  was 
the  effect  of  the  decree.  Indeed,  the  decree 
allowed  nothing  to  anybody  on  account  of 
the  $834  note.  It  treated  that  note  as  hav- 
ing been  paid,  although  it  was  shown  to  be 
in  the  hands  of  the  executor  of  Knopsnyder. 
But  for  this  dalm  of  priority,  Knopsnyder's 
executor  might  have  been  omitted,  under  the 
authority  of  Turk  ▼.  Skiles,  38  W.  Va.  404, 
18  S.  E.  661,  and  Arnold  y.  Goburn,  32  W. 
Ya.  272,  9  S.  E.  21,  holding  It  unnecessary,  in 
a  suit  of  this  character,  to  make  a  lienor  un- 
der a  deed  of  trust  subsequent  to  the  ven- 
dor's lien  a  party,  and  sufficient  to  make  the 
trustee  a  party,  so  as  to  bring  the  legal  ti- 
tle before  the  court  Turk  v.  Skiles,  how- 
ever, says  It  is  necessary  to  make  the  cestui 
que  trust  a  party,  if  there  is  a  controversy 
as  to  priority  between  the  vendor's  lien  and 
the  trust  Hen,  on  the  theory  of  a  waiver  or 
estoppel  on  the  part  of  the  holder  of  the  for- 
mer in  favor  of  the  holder  of  the  latter. 
Here  the  question  of  priority  stands  upon  a 
ground  higher  than  that  of  waiver  or  es- 
toppel. Mrs.  Lee  admittedly  had  the  first 
Hen  for  the  $834  note.  If  she  assigned  it  to 
Reger,  and  Reger  to  Knopsnyder,  It  is  clear- 
ly entitled  to  preference  over  the  lien  assert- 
ed by  the  bank.  There  may  not  be  much 
merit  in  this  claim  of  assignment;  but  it  is 
a  claim, '  and  an  adjudication  against  It,  in  I 


the  absence  of  Knopanyder'a  executor,  can- 
not bind  It.  Hence,  the  failure  to  make  it 
a  party  was  an  obvious  error,  which  wiU  re- 
verse the  decree,  unless  it  can  be  excused  up- 
on some  ground. 

[2]  The  presence  of  the  trustee  in  the  deed 
of  trust  as  a  party  Is  reUed  upon  as  a  suffi- 
cient excuse,  on  the  theory  of  his  represen- 
tation of  the  Knopsnyder  debt,  secured  by 
the  deed  of  trust,  as  well  as  by  the  $834 
note.  The  deed  of  trust  was  such  in  form 
and  effect  as  is  ordinarily  taken  to  secure  a 
debt  and  conferred  no  authority  upon  the 
trustee  to  collect,  wherefore  he  did  not  rep- 
resent it  Bryan  v.  McCann,  55  W.  Va.  372, 
47  S.  B.  143;  George,  Trustee,  v.  Zinn,  57 
W.  Ya.  15,  49  S.  E.  904,  110  Am.  St  Rep. 
721.  Hence  the  trust  deed  debt  was  not 
represented,  nor  was  the  holder  of  the  $884 
note  before  the  court  Though  Talbott  seems 
to  have  filed  it  with  a  deposition,  he  had  no 
title  to  it,  nor  right  to  collect  it  otherwise 
than  as  attorney  or  agent  Nor  did  8.  li, 
Reger  represent  it,  although  he  claimed  an 
equitable  right  respecting  it  For  the  pur- 
poses of  adjudication,  it  was  not  before  the 
court  at  all. 

Nor  do  we  think  Mrs.  Reger  released  or 
waived  the  error  by  asking  the  court  to  set 
aside  the  sale  and  resell  the  property.  In 
every  substantial  view,  this  act  was  one  in 
resistance  of  the  sale,  and  not  an  acceptance 
of  the  benefit  of  the  decree  complained  of. 

Though  the  Knopsnyder  estate  may  not 
be  interested  in  some  of  the  controversies 
raised  by  the  assignments  of  error,  it  is  dif- 
ficult to  say  how  far  that  Interest  extends, 
and,  as  the  decree  must  be  reversed  for  lack 
of  a  necessary  party,  we  refrain  from  fur- 
ther consideration  of  the  assignments,  in 
conformity  with  the  general  rule. 

For  the  error  aforesaid,  the  decree  com- 
plained of  wlU  be  reversed,  and  the  cause 
remanded,  with  leave  to  the  plaintiff  to 
make  Knopsnyder's  executor  a  party  and 
amend  its  biU. 


(70  w.  Va.  M) 

WILEY  et  aL  v.  HATCHER. 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

Dec  12,  1911.) 

(Byllaliu  hy  the  Court,} 

1.  BouNDABiES  (§  3*)— Description— Rela- 
TivB  Importance  of  Gonflictinq  Ele- 
ments. 

In  locating  the  boundaries  of  land,  ordi- 
narily the  courBe  of  a  line  must  yield  to  a  call 
for  a  natural  monument. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  §§  3-41;   Dec.  Dig.  (  3.*] 

2.  Boundaries  (§  3*)— Description— Rela- 
tive Importance  of  Conflicting  Ele- 
ments. 

A  call  in  an  ancient  deed  for  *'two  white 
oaks  on  Cooper's  Point"  must  control  over  a 
course  given  for  the  line  which  will  not  take 
it  to  Cooper's  Point,  when  the  location  of  that 
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place  Hi  definitely  estabUihedt  though  the  trees 
are  not  found  there. 

£Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec  Dig.  i  3.*] 

3.  Ejt&ctmbnt  (i  10*)— Title  of  Plaintiff— 
Adverse  Possession. 

When  a  plaintiff  in  ejectment  proves  that 
he  and  those  under  whom  he  holds  have  had 
adverse  possession  of  the  land  for  a  period 
exceeding  ten  years,  he  need  not  trace  his  ^- 
tle  to  the  commonwealth. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  §$  3(Mil;  Dec.  Dig.  (  10.*] 

Error  to  Circuit  Court,  Summers  County. 

Action  by  C.  D.  Wiley  and  others  against 
James  E.  Hatcher  and  another.  Judgment 
for  plaintiffs,  and  defendant  James  E.  Hatch- 
er brings  error.    Affirmed. 

M.  F.  Matheny  and  E.  C.  Eagle,  for  plain- 
tiff in  error.  T.  N.  Bead  and  Farley,  Sutphin 
&  Ward,  for  defendants  in  error, 

BOBINSON,  J.  Trial  of  this  acUon  in 
ejectment  was  had  by  Jury  and  resulted  tn 
a  verdict  for  plaintiffs.  Judgment  thereup- 
on followed.  Defendant  assigns  error  and 
seeks  a  reversal. 

The  whole  controversy  turns  on  the  loca- 
tion of  the  true  line  between  a  tract  of  land 
long  in  the  possession  of  plaintiffs  and  an 
adjoining  tract  long  in  the  possession  of 
defendant  The  parties  seem  agreed  that  the 
line  runs  from  a  particular  corner.  But 
each  side  claims  a  different  corner  for  the 
other  end  of  the  line.  So  a  triangular  parcel 
belongs  to  one  tract  or  the  other,  according 
to  the  establishment  of  the  corner  in  dispute. 
As  we  shall  see,  the  location  of  this  disputed 
comer  was  a  matter  for  the  Jury  to  deter- 
mine, mostly  from  parol  testimony.  Their 
finding  is  by  no  means  unsupported  by  the 
evidence.  Certain  it  is,  the  finding  is  not 
against  a  clear  preponderance  of  the  evi- 
dence. The  Jury  were  properly  instructed. 
We  cannot  disturb  their  verdict   . 

Plaintiffs'  deed  calls  for  the  line  of  de- 
fendant's land.  Defendant  says  that  plain- 
tiffs are  bound  by  this  call  of  their  deed 
and  can  claim  only  to  the  line  of  his  land. 
But  the  question  still  remains,  where  is  the 
proper  location  of  the  line  in  relation  to 
defendant's  tract?  Defendant  has  not  had 
an  enclosure  of  the  disputed  territory,  nor 
has  he  had  possession  of  it  to  the  exclusion 
of  plaintiffs.  The  greater  portion  has  lain 
in  the  common.  Indeed  plaintiffs  long  had 
possession  of  a  part  of  the  disputed  terrl- 
vtory  until  defendant  entered  shortly  prior  to 
the  beginning  of  this  suit  Plaintiffs  are 
bound  by  the  true  location  of  the  line  of 
defendant's  tract,  since  their  deed  calls  for 
the  line  of  his  land,  but  they  are  not  bound 
by  any  location  of  the  line  that  defendant 
sees  fit  to  make.  If  the  line  is  where  plain- 
tiffs claim,  the  disputed  parcel  is  a  part  of 
the  tract  which  has  long  been  in  their  pos- 
session under  claim  and  color  of  their  deed. 


Their  possession  of  the  tract  has  extended 
over  this  parcel  also.  If  the  line  is  where 
defendant  claims,  this  disputed  parcel  has 
been  in  his  possession  as  a  part  of  liis  tract, 
except  as  to  the  portion  which  plaintiffs  have 
actually  occupied.  Though  plaintiffs'  deed 
calls  for  defendant's  line,  plaintiffs  are  en- 
titled to  claim  their  tract  to  the  true  loca- 
tion of  that  line. 

[2]  Defendant  testifies  that  "the  Syms  line" 
is  the  true  line  of  his  land*  Deeds  in  his  chain 
of  title,  as  well  as  deeds  in  plaintiffs'  chain 
of  title,  plainly  show  that  an  old  line  called 
"the  Syms  line"  is  the  division  line  between 
these  two  tracts  of  land*  According  to  de- 
fendant's title  papers  "the  Syms  line"  ex- 
tends from  the  comer  well  established  as 
one  end  of  the  line,  and  as  to  which  there  is 
practically  no  dispute,  to  a  comer  described 
as'  "two  white  oaks  on  Cooper's  Pointt"  a 
distance  of  360  poles.  This  call  for  the  line 
is  first  found  in  the  deed  from  Beckl^  to 
Syms,  made  in  1842,  conveying  the  land  now 
owned  by  defendant,  where  the  direction  of 
the  line  is  given  as  N.  78  E.  The  later 
title  papers  of  defendant  call  for  this  same 
line.  It  appears  that  "the  Syms  line"  was 
once  called  "McDaniel's  line,"  before  Syms 
owned  the  land.  In  plaintiffs'  title  papers 
there  is  a  deed  from  Beckley  to  Cooper,  made 
in  1835,  which  calls  for  this  line  as  "Mr. 
McDanlel's  line  on  Cooper's  Point"  Then 
the  deed  from  Cooper  to  Meador,  conveying 
the  land  which  plaintiffs  now  own,  calls  for 
the  line  as  "John  Simses  line  on  Cooper's 
Point"  Clearly,  "the  Syms  line"  is  the  di- 
vision line  between  the  land  of  plaintiffs  and 
the  land  of  defendant  There  can  be  no 
question  as  to  the  location  of  the  comer  for 
one  end  of  the  line.  The  testimony  of  the 
county  surveyor  as  to  the  location  of  that 
comer  sufficiently  establishes  it  Indeed  de- 
fendant accepts  the  location  of  that  comer, 
but  insists  that  the  line  shall  run  from  it 
to  a  comer  other  than  the  one  claimed  by 
plaintiffs.  The  controversy  narrows  to  a 
dispute  over  the  location  of  the  end  of  the 
line  at  the  comer  called  for  "on  Cooper's 
Point"  The  testimony  establishes  a  sharp 
point  of  the  mountain  to  be  Cooper's  Point 
Old  citizens  of  the  vicinity  testify  that  this 
particular  spot  has  been  Imown  by  the  name 
for  many  years.  Cooper's  Point  is  found  and 
by  the  evidence  unquestionably  established. 
But  the  "two  white  oaks"  are  not  found  on 
it  Nor  does  the  course  of  the  line  when 
run  to  It  fit  the  direction  call  in  the  old 
Syms  deed.  It  is  N.  65 — %  E.,  whereas  with 
proper  variation  from  the  old  call  it  should 
be  N.  82  E.  The  distance  of  360  poles,  how- 
ever, fits  exactly.  When  the  line  is  run  N. 
82  E.  360  poles,  it  goes  far  off  from  Cooper's 
Point,  but  reaches  a  small  marked  white 
oak  on  a  ridge.  Defendant  contends  that 
this  is  the  proper  corner  and  that  the  place 
is  Cooper's  Point     The  parol   evidence  is 
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clearly  against  his  conteiitlon  in  this  par- 
ticular. Besides,  when  the  line  is  run  to  that 
place  it  must  improperly  go  Ult  across  anoth- 
er diyislon  line  of  plaintiffs'  land  and  must 
eliminate  one  of  the  lines  of  plaintifte'  sur- 
vey as  well  as  a  clearly  marked  and  well 
estabUShed  comer  of  the  same.  If  the  line 
Is  run  to  the  place  established  by  the  old 
people  as  €k>oper's  Point,  it  fits  with  adjoin- 
ing surveys.  When  the  survey  of  plaintiffs' 
tract  was  made  in  1835»  Cooper's  Point  was 
recognized  therein  as  being  far  to  the  left  of 
the  place  where  defendant  now  contends  it 
should  be  found.  It  was  then  recognized  as 
being  to  the  left  of  the  clearly  marked  and 
well  established  comer  which  defendant 
would  now  eliminate  or  disregard.  All  the 
witnesses  well  qualified  to  testify  in  the 
particular,  old  men  speaking  from  the  no- 
toriety of  early  days,  locate  Ck>oper*8  Point 
where  this  early  survey  of  plaintiffs'  land 
located  it. 

Defendant  relies  on  the  fact  that  he  has 
shown  a  small  marked  white  oak  at  the  end 
of  the  line  when  run  on  the  course  for  whicn 
the  old  deed  calls,  while  the  two  white  oaks 
that  are  called  for  "on  Cooper's  Point"  are 
not  there.  The  evidence  as  to  the  marks 
on  the  small  white  oak  and  as  to  its  age  is 
^f  doubtful  consequence.  At  any  rate,  that 
tree  is  not  "on  Cooper's  Point"  It  can  have 
no  standing  as  a  corner  since  it  is  not  at 
the  place  it  should  be.  The  line  calls  not 
simply  for  white  oaks.  Those  white  oaks 
to  be  recognized  as  comer  trees  for  the  line 
must  be  "on  Cooper's  Point"  That  place 
Is  a  natural  monument  that  cannot  be  disre- 
garded. True,  the  white  oaks  are  not  found 
"on  Cooper's  Point,!'  but  there  is  no  evi- 
dence in  the  case  that  they  were  never  there. 
There  has  been  ample  time  for  them  to  dis- 
appear since  1842.  Defendant  does  not  even 
undertake  to  prove  that  the  white  oaks  as 
called  for  were  never  since  the  date  of  the 
deed  at  the  place  which  the  witnesses,  es- 
tablish as  Cooper's  Point  Trees  naturally 
fall,  decay  and  disappear,  but  the  point  of 
a  mountain  is  eternal  in  its  existence. 

[1]  In  locating  the  boundaries  of  land, 
ordinarily  course  and  distance  must  yield 
to  a  call  for  a  natural  monument  Chief 
Justice  Marshall  said:  "All  lands  are  sup- 
posed to  be  actually  surveyed,  and  the  in- 
tention of  the  grant  is  to  convey  the  land 
according  to  that  actual  survey ;  consequent- 
ly if  marked  trees  and  marked  comers  be 
found  conformable  to  the  calls  of  the  patent, 
or  mountains  or  any  other  natural  objects, 
distances  must  be  lengthened  or  shortened, 
and  courses  varied  so  as  to  conform  to  those 
objects."  Mclver  v.  Walker,  9  Cranch,  173, 
3  L.  Ed.  694.  In  the  case  before  us,  it  is 
only  the  course  that  must  yield.  The  dis- 
tance fits  the  call  for  the  natural  monu- 
ment— ^the  sharp  point  of  the  mountain.  The 
course  can  be  changed  or  disregarded,  but 


the  fixed  location  of  the  point  of  ,a  mountain 
cannot  be  moved  to  another  place.  The  evi- 
dence abundantly  establishes  the  location  of 
each  of  the  comers  pertaining  to  "the  Syms 
line."  That  line  must  be  drawn  between 
them.  The  jury  most  properly  so  found. 
The  words  of  Judge  Tucker  are  appropriate 
here:  "If  a  patent  or  deed  refer  to  any  no- 
torious landmarks,  or  natural  boundaries^ 
which  cannot  be  mistaken,  and  are  not  lia- 
ble to  change  or  decay,  as  the  comers  or 
angles  of  a  plat  such  notorious  landmarks 
are  to  be  regarded  as  termini,  from  whence 
straight  lines  ar^  to  be  run  from  one  to  the 
other,  without  regard  to  the  correspondence 
of  either  course  or  distance,  which  may  in 
such  cases  be  mistaken  in  the  deed."  Dogan 
V.  Seekright  4  Hen.  &  M.  (Ya.)  130. 

[8]  It  was  not  incumbent  on  plaintiffs  to 
trace  their  title  to  the  commonwealth.  The 
testimony  sufficiently  shows  that  they,  and 
those  under  whom  they  hold,  have  been  in 
the  continuous  exclusive  possession  of  the 
tract  to  which  the  disputed  parcel  belongs 
for  a  period  much  longer  than  the  statutory 
bar.  That  possession  extended  to  the  bounds 
of  their  deed.  It  extended  to  "th6  Syms 
line."  They  were  in  possession  of  the  tract 
claiming  to  that  line.  They  may  recover  in 
ejectment  under  such  circumstances  without 
establishing  a  chain  of  paper  title  running 
to  the  commonwealth.  Riffle  v.  Skinner,  67 
W.  Va.  75,  67  S.  B.  1075. 

An  order  will  be  entered  affirming  the 
judgment 
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LOGAN  A  S.  RY.   CO.  v.  ISLAND  CREEK 

R.  CO. 

(Supreme  Court  of  Appeals  of  West  Yirginia. 

Dec.  12,  1911.) 

(Syllahiu  hy  the  Court.) 

1.  Injuncjtion  (§  28*)— Subjects  or  Reliei^ 
Condemnation  Pboceedinqs. 

The  fact  that  a  railroad  company  desiring 
to  cross  at  grade  or  otherwise  the  right  of 
way  or  track  of  another  railroad  company  has 
not  as  a  prerequisite  condition,  and  before  in- 
stituting suit  to  condemn  the  same,  obtained 
a  decree  in  equity,  fixing  the  points  and  man- 
ner, and  the  terms  and  conditions  on  which 
such  crossing  may  be  made,  gives  a  court  of 
equity  no  jurisdiction  at  the  suit  of  the  con- 
demnee  company  to  restrain  the  prosecution  of 
such  suit  to  condemn;  the  defense  at  law  be- 
ing ample  and  complete. 

[Ed.  Note.->For  other  cases,  see  Injunction, 
Cent.  Dig.  §§  62-65;   Dec  Dig.  (  28.*] 

2.  Eminent  Domain  (J  274*)  —  Restraining 
Proceedings— Ibbeparable  Injubt. 

Nor  is  there  jurisdiction  in  equity  to*  re- 
strain such  condemnation  suit  on  the  broader 
equitable  ground  of  irreparable  injury  to  the 
property  and  plant  of  the  condemnee;  all  such 
matters  being  properly  addressed  to  the  con- 
sideration  and  judgment   of  tbe   court  in  the 
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suit  of  the  condemnor  against  the  condemnee 
to  obtain  a  decree  fixing  the  points,  the  man- 
ner, and  the  terms  and  conditions  on  which 
such  crossing  may  properly  be  made. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, CentDig.  1 753,  765-768 ;  Dec.Dig.  §  274.*] 

3.  RAILBOADS    (J     91*)— CB0S8ING&— Pboceed- 

INGS  TO  Take  Pbopebtt—Conditions  Pbb- 

CEDENT. 

Such  decree  of  a  court  of  equity*  obtained 
pursuant  to  section  11,  c  52,  Code  1906,  is 
a  prerequisite  condition  to  the  exercise  of  the 
right  of  one  railroad  company  to  cross,  at 
grade  or  otherwise,  the  right  of  way  or  tracks 
of  another  railroad  company  given  by  para- 
graph 7  of  section  50,  c  54,  Code  1906,  or 
to  mstitute  a  suit  to  condemn  such  crossing 
pursuant  to  section  48  of  said  chapter.  Ap- 
proving Railroad  Co.  v.  Traction  Co.,  56  W. 
Va.  18,  48  S.  B.  746,  and  interpreting  the 
points  of  the  syllabus  in  Railroad  Co.  v.  Rail- 
road Co.,  56  W.  Va.  458,  49  S.  E.  582. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  249-259;   Dec.  Dig.  S  91.*] 

Appeal  from  and  Error  to  Circuit  Court* 
Logan  County. 

Bill  In  equity  by  the  Island  Creek  Rail- 
road Company  against  the  Logan  &  South- 
ern Railway  Company.  From  a  decree  for 
defendant,  plaintiff  appeals.    Affirmed. 

Condemnation  proceedings  by  the  Logan  & 
Southern  Railway  Company  against  the 
Island  Creek  Railroad  Company.  From  a 
judgment  for  plalntlif,  defendant  brings  er- 
ror. Reversed,  and  petition  dismissed,  with- 
out prejudice. 

Vinson  &  Thompson,  for  appellant  and 
plaintiff  In  error.  Campbell,  Brown  &  Da- 
vis and  Brown,  Jackson  &  Knight,  for  ap- 
pellee and  defendant  In  error. 

MILLER,  J.  The  bill  of  the  Island  Creek 
Railroad  Company,  which  on  demurrer  was 
dismissed,  for  want  of  equity,  sought:  First, 
to  enjoin  tlie  Logan  &  Southern  Railway 
Company,  from  prosecuting  its  proceeding 
at  law  to  condenm  a  crossing  at  grade  over 
plaintilTs  railroad,  at  two  points  proposed 
in  its  petition:  Second,  to  require  the  Lo- 
gan &  Southern  Company,  to  construct  and 
maintain  an  overhead  crossing,  over  Its 
track,  in  place  of  the  proposed  grade  cross- 
ings: Third,  to  have  the  court  fix  the  place, 
plans  and  specifications,  and  the  terms  upon 
which  such  overhead  crossing  should  be 
made,  and  thereby  waiving  right  to  compen- 
sation for  the  use  of  Its  lands  taken  there- 
for, and  damages  to  the  residue  occasioned 
thereby:    And,  fourth,  general  relief. 

The  Logan  &  Southern  Company,  by  its 
petition,  professing  to  be  proceeding  pur- 
suant to  the  seventh  paragraph  of  section 
50,  c.  54,  Code  1906,  and  section  48,  of  that 
chapter,  as  provided  by  the  former,  alleg- 
ing its  inability  to  agree  with  defendant 
upon  the  amount  of  compensation,  or  upon 
the  points  or  manner  of  crossing,  sought  to 
have  the  court  in  tliat  proceeding  ascertain 
and  determine  that  petitioner  was  entitled 


to  cross  or  intersect  the  right  of  way  and 
track  of  defendant  at  grade,  at  the  two 
points,  and  substantially  In  the  manner 
shown  by  exhibits  filed  with  its  petition; 
and  to  have  commissioners  appointed,  as 
provided  by  law,  to  ascertain  a  just  compen- 
sation to  defendant  for  said  crossing  or 
intersections,  to  be  made  by  petitioner,  and 
that  upon  payment  thereof,  the  title  and 
right  to  such  crossings  or  intersections,  and 
each  of  them  might  be  vested  in  petitioner, 
and  for  such  further  relief  as  the  court 
might  deem  proper  In  the  premises. 

The  points  and  manner  of  the  proposed 
crossings,  as  the  petition  shows,  w^ e  those 
which  petitioner,  without  agreement  or  con- 
sultation with  the  condemnee,  had  arbltra* 
rily  chosen,  and  the  petition  contains  no  al- 
legation, nor  was  it  claimed  or  proven  on 
the  trial,  that  before  the  filing  thereof,  the 
points  and  manner  of  making  the  proposed 
crossings  or  intersections  had  been  decreed 
to  petitioner  by  suit  in  equity,  as  provided 
by  section  11,  c.  52,  Code  1906.  On  the  con- 
trary it  was  conceded  that  no  such  decree 
had  been  procured. 

Among  the  numerous  defenses  pleaded  by 
defendant,  one  is  that  although  petitioner 
had  been  requested  by  it  to  institute  a  suit 
in  equity,  pursuant  to  said  section  11,  of 
chapter  52,  for  the  purpose  of  procuring  a 
decree,  adjudging,  ascertaining  and  spedty- 
ing  the  place,  method  and  manner  of  making: 
said  crossings,  in  order  that  justice  might 
be  done  to  both  parties,  petitioner  had  fail- 
ed and  refused  to  do  so,  and  it  pleads  the 
want  of  such  decree  In  bar  of  said  actioa 
at  law. 

On  the  hearing,  upoh  pleadings  and  proofs* 
the  court  below  on  July  29,  1910,  pronounc- 
ed the  judgment  complained  of,  that  the 
petitioner  had  lawful  right  to  cross  or  in- 
tersect at  grade  the  right  of  way  and  track 
of  the  defendant  at  the  two  points  proposed 
in  its  petition,  and  shown,  upon  the  plats  or 
maps  exhibited  therewith;  that  said  cross- 
ings and  each  of  them  were  necessary  for 
its  purposes,  and  will  be  used  therefor,  and 
that  said  crossings  respectively  should  be 
located,  constructed,  maintained  and  oper- 
ated as  described  in  said  petition,  and  shown 
upon  said  maps  or  plats,  respectively.  By 
the  same  judgment  commissioners  were  also 
appointed  to  ascertain  a  just  compensation 
to  defendant  therefor. 

By  stipulation  of  counsel  both  cases  have 
been  conjointly  argued  and  submitted  for 
decision,  and  both  will  be  disposed  of  in 
this  opinion. 

[1]  First  we  will  dispose  of  the  appeal 
from  the  decree  dismissing  the  bill  of  the 
Island  Creek  Company.  Appellant  seeks  to 
support  that  bill  upon  two  principal  grounds* 
viz.:  First,  on  its  alleged  right,  as  a  con- 
dition  precedent,   to   have  the   points   and 
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manner  of  the  proposed  croBsings  or  con- 
nections decreed  by  a  court  of  equity,  pur- 
suant to  said  section  11,  of  chapter  52 ;  sec- 
ond, on  the  broad  general  ground  of  equity 
Jurisdiction  to  prevent  by  injunction,  irrep- 
arable injury  to  its  plant  and  property, 
by  the  proposed  crossings,  which  it  is  al- 
leged can  not  be  adequately  and  Justly  com- 
pensated in  damages,  and  as  an  overhead 
crossing  is  practicable,  the  proposed  grade 
crossings  are  wholly  unnecessary,  unreason- 
ably burdensome*  and  practically  destructive 
of  its  property  and  franchises. 

It  Is  contended  also,  and  we  are  disposed 
to  BO  hold,  in  giving  proper  construction 
to  our  partienlar  atatutes,  that  it  Is  a  con- 
dition precedent  to  the  right  of  one  rail- 
road company  desiring  to  cross  at  ■  grade 
or  otherwise  the  right  of  way  and  tracks 
of  another  railroad  company,  and  before  a 
suit  In  condemnation  will  lie,  that  it  should 
first  obtain  a  decree  in  equity,  fixing  the 
points  and  manner  and  the  terms  and  con- 
ditiona  of  making  such  crossing  or  connec- 
tion. It  follows,  therefore,  as  a  necessary 
corollary,  that  the  absence  of  such  decree 
and  of  allegation  and  proof  thereof,  consti- 
tutes a  complete  and  adequate  defense  at 
law,  and  there  being  such  defense  at  law 
there  is  no  Jurisdiction  in  equity  to  grant 
the  reUef  prayed  for  in  the  bill.  This  prop- 
osition is  elementary,  and  it  has  been  dis- 
tinctly applied  by  this  court  in  a  case  sim- 
ilar to  this.  Bailroad  Go.  v.  Bailroad  Co., 
56  W.  Va.  458»  49  S.  B.  632.  The  basis  of 
this  holding  will  be  further  considered  in 
disposing  of  the  writ  of  error  to  the  Judg- 
moit  in  the  condemnation  suit. 

[21  But  has  equity  Jurisdiction,  as  claim- 
ed by  counsel,  on  broader  equitable  grounds? 
We  have  considered  all  the  numerous  spec- 
ifications of  fkct  alleged  as  constituting 
irreparable  injury,  and  as  a  reason  for  re- 
quiring defendant  to  make  an  overhead 
crossing,  and  to  require  the  crossing  to  be 
made  diifferently  from  those  proposed  in  the 
petition  in  condemnation,  and  so  far  as  we 
can  see  aU  of  them  entitled  to  considera- 
tion, can  be  available  as  a  defense,  or  as 
advice  to  the  court  on  bill  filed,  to  deter- 
mine the  character  and  manner  of  the  cross- 
ings that  should  be  made  by  the  condemnor. 
This  being  so,  and  we  do  not  perceive  any 
reason  why  it  should  be  otherwise,  th^ 
proper  and  only  place  to  present  all  these 
matters  is  to  the  court  having  Jurisdiction 
to  decree  the  points  and  manner,  and  the 
terms  and  conditions  of  making  such  cross- 
ings, for  we  hold  that  one  railroad  company 
can  not  condemn  a  crossing  at  grade  or 
otherwise,  over  the  right  of  way  or  tracks 
of  another  company,  until  it  has  obtained 
a  decree  as  the  basis  of  its  suit  to  condemn, 
and  that  until  such  decree  has  been  ob- 
tained the  defense  to  any  action  by  It 
seeking  to  cross  in  any  manner  the  tracks 
of  the  other  company  is  ample  and  com- 


plete. Our  opinion,  therefore,  Is  that  the 
bill  in  this  case  was  properly  dismissed  and 
that  the  decree  below  should  be  affirmed. 

[3]  We  have  next  to  dispose  of  the  writ 
of  error  to  the  Judgment  of  condemnation. 
We  have  already  indicated  our  opinion  that 
that  Judgment  must  be  reversed.  If  as  we 
hold  the  decree  of  a  court  of  equity  defining 
the  points  and  manner  of  crossings  and  con- 
nections, and  the  terms  and  conditions  on 
which  they  may  be  made,  is  a  prerequisite 
condition  to  a  suit  to  condemn  the  same, 
authorized  by  said  paragraph  7  of  sec- 
tion 50,  c.  54  of  the  Code,  the  want  of  such 
decree,  pleaded  by  defendant,  constitutes 
a  complete  defense  to  the  petitioner's  action^ 
and  we  need  not,  and  should  not  further 
consider  the  many  other  grounds  of  defense 
alleged;  they  are  substantially  the  same  as 
those  alleged  in  the  bill  of  the  condenmee 
company,  and  as  we  said  of  those  so  we 
may  say  of  these,  they  are  all  the  proper 
subjects  of  consideration  by  the  court  on 
bill  filed  pursuant  to  said  section  11,  c.  52 
of  the  Code,  and  should  not  be  prejudged 
on  this  writ  of  error. 

Oounsel  for  the  Logan  and  Southern  Com- 
pany, however,  earnestly  controvert  the  prop- 
osition that  a  decree  in  equity  was  a  pre- 
requisite condition  to  its  suit  to  condemn. 
It  is  conceded  that  such  course  was  open 
to  it,  t>ut  that  it  had  right  of  election  of 
remedies,  and  that  having  chosen  the  more 
speedy  and  expedient  proceeding  by  peti- 
tion in  condemnation,  given  by  said  section 
50,  c  54  of  the  Code,  it  can  not  be  denied 
relief  in  the  legal  forum,  because  the  equi- 
table remedy  was  also  open  to  it  His  ar- 
gument in  support  of  his  theory  of  plenary 
and  concurrent  remedy  at  law,  is  based 
on  the  claim  that  paragraph  seven  of  said 
section  50  of  chapter  54,  is  a  particular  pro- 
vision, applicable  alone  to  securing  a  cross- 
ing by  one  railroad  company  over  the  right 
of  way  and  tracks  of  another  railroad  com- 
pany, an  absolute  right,  as  it  is  claimed, 
and  of  which  it  can  not  be  denied,  given 
by  said  sectidn;  while  the  provisions  of 
said  section  11  of  chapter  52,  are  general, 
and  applicable  to  other  classes  of  public 
service  corporations,  and  tnat  for  this  rea- 
son, and  because  the  former  statute  is  also 
the  later  statute,  if  there  is  conflict  or  in- 
consistency the  earlier  and  more  general 
statute  must  yield  to  the  later  and  special 
law,  on  the  theory  of  implied  repeal  or  mod- 
ification by  the  later  statute.  The  well  rec- 
ognized canons  of  construction,  laid  down 
by  Sutherland  on  Statutory  Construction 
(2d  Ed.)  §§  274-276;  Winn,  Adm'x,  etc.,  v. 
Jones,  6  Leigh  (Va.)  74;  Justice  v.  Com- 
monwealth, 81  Va.  211;  Fox's  Adm'r  v. 
Commonwealth,  16  Grat.  (Va.)  1;  Hogan 
V.  Gulgon,  29  Grat.  (Va.)  710;  Conley  v. 
Supervisors,  2  W.  Va.  416;  Shields  &  Pres- 
ton V.  Bennett,  8  W.  Va.  74;  and  Hawkins 
V.  Bare  &  Carter,  63  W.  Va.  431,  436,  437, 
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60  S.  1^  391 — are  invoked  by  counsel  In 
support  of  his  contentions.  In  our  opinion, 
however,  a  proper  construction  of  said  par- 
agraph seven  of  said  section  50,  does  not 
require  application  of  these  rules  of  con- 
struction. Section  11  of  chapter  52,  does 
not  furnish  a  concurrent  remedy.  It  Is 
simply  a  provision  of  the  statute  for  estab- 
lishing by  decree  the  place  and  manner  of 
crossings  and  connections.  Resort  must 
then  be  had  to  a  suit  at  law  to  condemn 
the  right  to  cross  or  connect  as  decreed.  Said 
section  11,  of  chapter  52,  constitutes  a  curb 
on  the  arbitrary  power  of  one  railroad  com- 
pany to  cross  at  will  property  already  de- 
voted to  public  use.  Equity  and  Justice 
require  such  judicial  ascertainment.  Lake 
Shore  A  M.  S.  Ry.  Co.  v.  C.  W.  &  M.  Ry.  Co., 
116  Ind.  578,  582,  19  N.  E.  440. 

We  can  not  construe  said  paragraph  7 
as  it  is  construed  by  counsel  for  the  peti- 
tioner, and  we  think  the  rules  invoked,  for 
the  most  part,  inapplicable.  Said  para- 
graph 7  is  contained  in  the  chapter  relating 
to  '*Joint  Stock  Companies,*'  and  for  what 
purposes  they  may  be  Incorporated,  etc. 
The  first  section  of  that  chapter  Is  perti- 
nent; it  provides:  "Joint  Stock  Companies, 
Incorporated  under  this  cliapter,  shall  be 
subject  to  the  provisions  of  the  fifty-second 
and  fifty-third  chapters  of  the  Code,  so  far 
as  the  same  are'  applicable."  The  particu- 
lar provision  of  that  paragraph  relied  on 
by  counsel,  as  giving  plenary  and  concurrent 
remedy  is:  "If  the  two  corporations  can- 
not agree  upon  the  amount  of  compensation 
to  be  made  therefor,  or  the  points  and  man- 
ner of  such  crossing  and  connections,  the 
same  shall  be  ascertained  and  determined 
in  the  manner  prescribed  by  section  forty- 
eight  of  this  chapter."  When  we  turn  to 
section  48,  however,  we  do  not  find  there 
any  specific  provision  for  determinating 
the  points  and  manner  of  making  such 
crossing  or  connections.  The  only  perti- 
nent provision  of  that  section  Is:  "If  any 
railroad  corporation  shall  be  unable  to 
agree  with  the  owner  of  any  real  estate 
for  the  purchase  thereof  for  its  corporate 
purposes,  it  may  have  such  real  estate  con- 
demned for  such  purposes  under  the  provi- 
sions of  chapter  forty-two  of  the  Code." 
Cliapter  42  is  the  general  statute  relating  to 
the  taking  of  land  without  the  owner's  consent 
for  public  use,  but  there  is  no  provision  of 
this  chapter  specifically  covering  this  subject 
The  provisions  of  this  chapter  are  general, 
applying  to  all  cases  where  land  of  a  private 
person  may  be  taken  for  public  use.  It 
is  not  distinctly  claimed,  however,  that 
under  said  paragraph  7  the  Logan  & 
Southern  Company,  though  in  terms  given 
the  right  thereby  "to  cross  at  grade  or  to 
cross  over  or  under"  the  right  of  way  and 
track  of  the  Island  Creek  Company,  that 
this  right  is  wholly  an  arbitrary  right;  but 
It  is  insisted  that  In  so  far  as  it  can  be 


controlled  as  to  the  points  and  manner  of 
such  crossings  and  connections,  the  court  ob 
its  law  side,  is  empowered,  by  virtue  of 
said  paragraph  7  of  section  50  to  determine 
the  points  and  manner  of  such  crossings 
and  connections,  and  that  its  rights  and 
those  of  defendant  can  be  as  fully  protect- 
ed in  that  forum  as  by  a  prior  decree  in 
equity.  Is  this  a  correct  interpretation  of  our 
statutes?  If  it  is  we  can  see  no  practical 
purpose  of  section  11  of  chapter  62;  for 
if  a  decree  in  equity  pursuant  to  that  sec- 
tion is  not  a  prerequisite  condition  to  the 
right  to  condemn  a  crossing  or  connection 
over  the  right  of  way  of  another  railroad, 
the  condemnor  even  after  obtaining  such 
decree  would  not  be  bound  to  adopt  it,  per- 
haps. Nothing  but  res  judicata,  if  appli- 
cable, could  prevent  it  from  disregarding 
the  decree.  If  said  section  48  did  in  fact 
make  specific  provision  for  determining  the 
points  and  manner  of  crossings  and  connec- 
tions, there  would  be  force  in  the  posi- 
tion of  counsel;  but  there  being  no  such 
specific  provision,  it  seems  to  us  neces- 
sary in  order  to  give  true  interpretation  to 
said  paragraph  7,  and  as  we  are  plainly 
told  to  do  by  the  first  section  of  the  same 
chapter,  to  declare  it  subject  to  section  11 
of  chapter  52,  for  it  is  clearly  applicable, 
and  if  we  read  the  provisions  of  that  sec- 
tion into  section  48,  as  it  seems  to  us  we 
must  do,  the  way  in  which  the  points  and 
manner  of  securing  such  crossings  and  con- 
nections, is  clearly  indicated,  there  is  har- 
mony and  no  conflict  in  these  statutes.  The 
proceedings  provided  by  chapter  42,  on  the 
law  side  of  the  court,  limited  as  the  appli- 
cant and  defendant  are  by  the  pleadings 
in  such  proceedings,  are  not  sufficiently  elas- 
tic to  vary  the  points  and  manner  of  the 
crossings  and  connections  sought  to  be  con- 
demned, to  conform  to  the  equitable  rights 
of  the  parties;  hence  the  necessity  for  the 
prior  decree  of  a  court  of  equity,  enfor- 
clble  against  the  parties,  and  limiting  them, 
in  proceedings  to  condenm,  to  the  provi- 
sions and  requirements  thereof.  Railroad 
Co.  V.  Traction  Co.,  56  W.  Va.  18,  48  S.  B, 
746,  was  a  suit  in  equity  filed  pursuant  to 
said  section  11  of  chapter  52,  to  obtain  a 
decree  fixing  the  point  and  manner  of  cross- 
ing at  grade  the  railway  crack  of  the  de- 
fendant company,  but  framed  on  the  theory 
also  that  the  court  had  jurisdiction,  which 
was  denied,  to  condemn  the  property,  de- 
creed to  be  taken.  In  that  case  the  history 
of  said  section  11  is  gone  into,  and  it  iB 
distinctly  decided,  with  reference  to  that 
history,  that  in  case  of  disagreement,  though 
the  right  to  cross  must  be  obtained  by  con 
demnation  under  the  general  law,  yet  that 
it  is  a  prerequisite  condition  to  the  enforce- 
ment of  that  right,  that  a  decree  In  equity 
be  obtained  designating  the  place  at  which 
and  the  manner  in  which  the  crossing  de- 
sired shall  be  made.     This  construction  of 
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these  statutes  was  followed  approvliigly  by 
Dayton,  Judge,  In  Elkins  Electric  Ry.  Go. 
V.  Western  Maryland  R.  Co.  (C.  C.)  163 
Fed.  724.  But  it  is  said  our  later  case  of 
Railroad  Co.  v.  Railroad  Co.,  66  W.  Va. 
45S,  49  S.  B.  632,  is  in  conflict  with  this 
rule.  The  first  point  of  the  syllabus  in 
that  case  may  be  susceptible  of  that  inter- 
pretation, but  the  point  was  not  necessarily 
involved  in  that  case,  and  the  point  ought 
not  be  so  interpreted.  That  was  a  suit,  as 
was  the  equity  suit  disposed  of  in  this  opin- 
ion, by  one  railroad  company  against  anoth- 
»  to  enjoin  condemnation  proceedings  at. 
law.  and  was  disposed  of  in  the  same  way, 
denying  equity  Jurisdiction  by  injunction  to 
stay  the  proceeding  at  law,  on  the  ground, 
according  to  the  body  of  that  opinion,  of 
complete  remedy  at  law.  Limited  as  herein, 
the  two  points  of  the  syllabus  in  that  case, 
are  correct  legal  propositions;  but  we  can 
not  approve  the  interpretation  put  upon 
them  by  counsel  for  the  Logan  &  Southern 
Company.  The  construction  given  in  Rail- 
way Cbmpany  v.  Traction  Co.,  supra,  and 
followed  in  this  opinion  we  regard  the  true 
construction  of  our  statutes,  and  the  only 
one  consonant  with  reason,  and  the  purposes 
and  objects  which  the  Legislature  Intended 
in  enacting  them.  In  those  Code  states, 
with  statutes  similar  to  our  own,  but  where 
law  and  equity  are  administered  under  one 
form  of  proceeding,  and  where  commission- 
ers are  authorized  to  go  upon  the  ground, 
and  to  determine  the  points  and  manner  of 
making  crossings  and  connections,  the  rule 
may  be  different  See  Railroad  Co.  v.  Rail- 
road Co.,  72  Mich.  200,  40  N.  W.  436;  In 
re  St  Paul  &  Northern  Pacific  Ry.  Co.,  37 
Minn.  164,  33  N.  W.  701;  In  re  Minneapo- 
lis &  St  Louis  Ry.  Co.,  86  Minn.  481,  32 
N.  W.  656;  St  Louis  Transfer  Ry.  Co.  v. 
St  Louis,  I.  M.  &  S.  Ry.  Co.,  100  Mo.  419, 
13  S.  W.  710;  In  re  Lockport  &  Buffalo  R. 
R.  Co.,  77  N.  Y.  657;  and  Union  Pac.  Ry. 
Co.  V.  Leavenworth  N.  &  S.  Ry.  Co.  (C.  O.) 
29  Fed.  728. 

Our  conclusion  is,  therefore,  to  reverse 
the  Judgment  below,  and  to  dismiss  the  pe- 
tition, but  to  be  without  prejudice,  however, 
to  any  new  and  proper  proceedings  brought 
to  vindicate  the  rights  of  defendant  in  error. 


C70  W.  Va.  U7) 

POLING  et  al.  v.  PICKENS  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  12,  1911.) 

(Syllahut  ly  the  Court,) 

1.  Libel  and  Slandieb  (8  80*)  —  Pleading  — 
Declaration. 

A  declaration  for  slander  in  charing  the 
plaintiff  with  swearing  a  lie,  not  stating  that 
the  plaintiff  made  the  false  statement  in  a  le- 
gal proceeding,  and  not  stating  that  she  was 
under  oath  when  making  the  statement,  is  not 
good  as  a  declaration  for  common-law  slander; 


bat  as  it  avers  that  the  slanderem  words  ac- 
cording to  their  usual  construction  and  com- 
mon acceptation  are  construed  as  insults  and 
tend  to  yiolence  and  breach  of  the  peace,  it 
is  good  as  a  declaration  for  insulting  words 
under  Code  of  1006,  c  108,  8  2,  and  is  not  sub- 
ject to  demurrer. 

[Ed.  Note.^For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  {§  184-186;  Dec  Dig.  ( 
80.*] 

2.  Action  (fi  88*)— Single  Cause  of  Action. 

A  declaration  in  an  action  for  slander  in 
the  usual  form  of  a  declaration  for  common- 
law  slander,  reciting  the  good  character  and 
reputation  of  the  plaintiff,  and  malicious  in- 
tent of  the  defendant  to  injure  the  good  name 
and  reputation  of  the  plaintiff,  and  alleging 
damage  to  it  from  the  act  of  the  defendant, 
thus  importing  to  be  an  action  for  common- 
law  slander,  yet  averrhig  that  the  words  spo- 
ken, according  to  their  usual  construction  and 
common  acceptation,  are  construed  as  insults, 
and  tend  to  violence  and  breach  of  the  peace, 
thus  showing  that  the  action  is  for  statutory 
slander  mider  Code  of  1906,  c.  103,  §  2,  is  a 
declaration  for  statutory  slander,  and  not  open 
to  the  charge  that  it  unites  in  the  same  count 
the  two  kinds  of  slander.  The  recital  of  good 
character  and  injury  to  it  is  treated  as  induce- 
ment and  surplusage. 

[Ed.  Note.-^For  other  cases,  see  Action,  Dec 
Dig.  (  88.*] 

3.  Husband  and  Wife  <(  102*)— Tobts  of 
Wife— Liability  of  Husband. 

A  husband  is  liable  for  slander  by  his 
wife,  whether  present  or  not,  notwithstanding 
the  married  woman*s  separate  estate  act. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  C^nt.  Dig.  (§  878-^380;  Dec.  Dig.  8 
102.  •! 

Error  to  Circuit  Court,  Upshur  County. 

Action  by  Matilda  J.  Poling  and  another 
against  Emma  V.  Pickens  and  another.  Judg- 
ment for  plalntifTs,  and  defendants  bring  er- 
ror.   Affirmed. 

John  Bassel  and  C.  G.  Higglnbotbam,  for 
plaintifTs  in  error.  Wm.  S.  O'Brien  and  J. 
M.  N.  Downes,  for  defendants  in  error. 


BRANNON,  J.  Matilda  J.  Poling  and 
Lewis  W.  Poling,  her  husband,  sued  Emma 
V.  Pickens  and  Robert  Pickens,  her  husband, 
in  the  circuit  court  of  Upshur  county  for 
slander  of  Matilda  Poling  by  Emma  Pickens, 
and  there  was  a  verdict  for  the  plaintiffs  and 
judgment  thereon.  We  bave  a  writ  of  error 
from  that  judgment 

[11  The  plaintiffs  in  error  assign  it  as  er- 
ror that  the  demurrer  to  the  declaration, 
consisting  of  one  count,  was  overruled.  The 
declaration  avers  that  the  plaintiff  Matilda 
J.  Poling  was  a  true  and  honest  citizen,  and 
had  always  well  behaved  herself,  and  until 
the  wrong  imputed  by  the  defendant  was  al- 
ways reputed,  esteemed,  and  accepted  by  her 
neighbors  and  other  good  citizens  to  whom 
she  was  known  to  be  a  person  of  good  name, 
fame  and  credit,  and  had  obtained  the  good 
opinion  of  her  neighbors  and  other  good  citi- 
zens to  whom  she  was  known;  and  that  Em- 
ma V.  Pickens,  well  knowing  the  premises. 


•For  othor  cases  see  tame  topic  and  lection  NUMBER  in  Dec.  Dig.  4k  Am.  Dig.  Key  No.  Series  A  Rep'r  Indezei 
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but  contriving  and  maliciously  intending  to 
insult  Matilda  J.  Poling  and  injure  her  good 
name,  fame  and  credit,  and  to  bring  her  Into 
public  scandal,  infamy,  and  disgrace,  and  to 
cause  It  to  be  believed  by  her  neighbors  and 
other  citizens  that  she  had  been  guilty  of  ' 
telling  ftilsehoods,  and  being  otherwise  a 
mean  and  unworthy  citizen,  did  on  the  ■ 

June,  1907,  in  the  county  of  Upshur,  in  the 
presence  and  hearing  of  Leviris  W.  Poling, 
her  husband,  and  other  good  citizens,  falsely 
and  maliciously,  and  with  the  intention  to 
insult  said  plaintiff,  speak  and  publish  of 
and  concerning  Matilda  Poling  the  false, 
scandalous,  malicious,  defamatory,  and  in- 
sulting words,  which  the  plaintiff  avers  to 
be  in  their  usual  construction  and  common 
acceptation  construed  as  insults,  and  tend  to 
violence  and  breach  of  the  peace — that  is  to 
say,  *'You"  (meaning  the  plaintiff  Matilda  J. 
Poling)  "go  down  town  and  swear  another 
lie  on  me"  (meaning  that  the  said  plaintiff 
Matilda  J.  Poling  had  sworn  a  lie  on  her, 
the  said  Emma  V.  Pickens) — by  means  of 
which  the  plaintiff  was  injured,  etc.  It  is 
said  this  declaration  is  not  good.  It  is  said 
it  was  error  to  join  the  husband  of  Matil- 
da Poling  as  a  plaintiff.  This  point  is  not 
argued.  It  is  well  established  that  at  com- 
mon law  the  husband  may  Join  his  wife  in 
an  action  in  tort  by  her. 

[21  The  frame  of  this  declaration  reads  as 
If  the  action  were  for  common-law  slander 
Injurious  to  the  name,  fame  and  reputation 
of  Matilda  Poling,  and  has  words  in  it  treat- 
ing the  words  used  as  actionable  under  sec- 
tion 2,  c  103,  Code  1906,  saying  that  "all 
words  which  from  their  usual  construction 
and  common  acceptation  are  construed  as  in- 
sults, and  tend  to  violence  and  breach  of  the 
peace,  shall  be  actionable.  No  demurrer  shall 
preclude  a  jury  from  passing  thereon."  If  I 
understand  the  point  made  against  the  dec- 
laration, it  is  that  it  joins  common-law  slan- 
der and  statutory  slander  in  the  same  count 
I  do  not  consider  this  mode  of  framing  a  dec- 
laration as  very  good  pleading  or  artistic 
pleading.  Statutory  slander,  if  of  a  character 
to  insult  and  produce  anger  and  breach  of  the 
peace,  gives  action,  though  it  may  not  impute 
legal  crime,  or  injure  fame  or  reputation,  but 
merely  insults,  and  therefore  I  would  think 
that  the  declaration  should  merely  state  that 
the  defendant  spoke  certain  words  of  and  con- 
cerning the  plaintiff  maliciously  and  unlaw- 
fully, with  an  averment  that  they  were  such 
words  as  from  their  usual  construction  and 
common  acceptation  are  construed  as  insults 
^  and  tend  to  violence  and  breach  of  peace.  All 
allegations  of  the  plaintiff's  good  character 
and  of  intent  on  the  part  of  the  defendant 
to  defame  it  and  allegation  of  injury  there- 
to seem  useless  and  out  of  place  in  actions 
for  statutory  slander;  but  eminent  writers 
on  pleadings.  Minor,  Barton,  and  Hogg  give 
the  forms  used  in  this  case.  Their  forms 
follow  the  precedents  for  common-law  slan- 
der, with  the  addition  of  words  suggested 


above,  indicating  that  the  action  ia  one  for 
statutory  slander.  These  precedents  are  bas- 
ed on  decisions  holding  that  words  of  com- 
mon-law slander,  sufficient  to  sustain  action, 
may  still  be  treated  as  ground  for  action  un- 
der this  statute.  Under  that  statute,  words 
of  a  character  to  insult  and  tending  to  vio- 
lence and  breach  of  the  peace,  though  not 
actionable  at  common  law,  are  so  under  the 
statute;  but  words  actionable  at  common 
law  may  also  be  made  the  subject  of  action 
under  that  statute  if  the  declaration  contain 
words,  as  this  declaration  plainly  does,  show- 
ing that  the  action  is  for  statutory  slander. 
Sweeney  v.  Baker,  13  W.  Va.  158,  point  5^ 
31  Am.  Rep.  767;  Payne  v.  Tancll,  98  Va. 
262,  85  S.  E.  725;  Chaffin  v.  Lynch,  83  Ya. 
106,  1  S.  B.  803.  There  it  is  said  that  in  an 
action  for  statutory  slander  so  much  of  the 
declaration  as  follows  the  common-law  form 
of  declaration  for  slander  is  mere  matter  of 
inducement,  and  unobjectionable.  1  would 
say  it  is  surplusage.  It  is  claimed  that  from 
the  frame  of  the  declaration  above  given  we 
must  say  that  this  declaration  Joins  both 
common-law  and  statutory  slander,  which  is 
forbidden  by  decisions.  Moseley  v.  Moss,  6 
Grat  (Va.)  534;  fafogan  v.  Wllmoth,  16  Grat 
(Va.)  80;  Payne  v.  Tancll,  98  Va.  262,  35 
S.  E.  725.  But  this  declaration  is  not  open 
to  an  objection  of  blending  common-law  and 
purely  statutory  slander.  That  rule  against 
blending  means  where  you  put  into  the  same 
count  common-law  slanderous  words  and 
words  not  such,  but  only  insulting  words, 
not  actionable  at  common  law.  We  have 
just  shown  that  a  declaration  going  for  in- 
sulting words  under  the  statute  may  contain 
only  words  constituting  common-law  slander, 
and  it  cannot  be  in  this  case  that  there  is  a 
blending  of  the  two  kinds  of  slander.  The 
most  that  can  be  said  against  this  declara- 
tion is  that  it  declares  on  the  words  as  if 
actionable  at  common  law.  It  contains  only 
the  slanderous  words  above  given,  no  other 
words  of  different  character  of  slander. 
How  can  it  be  said  to  unite  two  kinds  of 
slander?  In  an  action  under  the  statute  for 
common-law  slander  your  declaration  must 
show  that  the  action  is  under  the  statute  by 
averment  to  the  effect  that  such  words  from 
their  usual  construction  and  common  accep- 
tation are  construed  as  insults  and  tend  to 
violence  and  breach  of  peace,  or  some  aver- 
ment of  that  import.  Hogan  v.  Wllmoth,  16 
Grat.  (Va.)  80.  This  declaration  does  so, 
thus  showing  that  the  action  is  under  the 
statute. 

There  is  another  reason  against  the  de- 
murrer. For  this  reason  we  need  not  have 
considered  the  demurrer.  As  stated  above 
this  declaration  declares  on  its  face  that  it 
goes  for  statutory  slander.  For  that  reason 
we  must  consider  it  such.  But  there  is  an- 
other reason  requiring  us  to  consider  it  so. 
It  does  not  allege  that  Matilda  Poling  was 
sworn  when  she  made  the  alleged  false  state- 
ment, or  that  it  was  made  in  a  Judicial  pro- 
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ceeding,  or  that  it  was  material.  Aa  stated 
in  the  opinion  at  its  opening  In  Brooks  v. 
Galloway,  12  Leigh  (Va.)  470,  it  is  therefore 
not  a  good  declaration  for  common-law  slan- 
der. Hogan  V.  Wilmoth,  16  Grat  (Va.)  80. 
The  declaration  therefore  is  to  be  viewed  as 
one  under  the  statute.  Thi^  being  so,  the 
statute  prohibits  a  demurrer  from  preventing 
a  jury  to  pass  on  the  words  spoken.  This 
declaration  is  really  for  insulting  words  hurt- 
ing the  feelings,  causing  anger  and  violence 
and  breach  of  the  peace.  No  demurrer  lies 
to  this  declaration,  as  would  be  the  case  if 
It  were  for  common-law  slander  only,  with- 
out showing  that  it  is  filed  under  the  statute, 
or  if  it  united  two  kinds  of  slander  in  one 
count.  Whether  the  words  spoken  are  an  in- 
sult under  the  statute  is  to  be  left  to  the 
Jnry. 

[S]  Another  question.  Judgment  was  ren- 
dered against  Emma  Pickens  and  her  hus- 
band for  words  spoken  by  the  wife.  The 
role  of  the  common  law  is  that  the  husband 
Is  liable  for  slander  by  the  wife.  It  is  con- 
tended that  this  is  no  longer  in  our  time  the 
law,  owing  to  the  acts  providing  for  the  sep- 
arate estate  of  the  wife  and  the  rights  to 
sue  and  be  sued  and  to  contract.  The  au- 
thorities conflict  on  this  question,  but  pre- 
ponderance of  authorities  is  that  the  rule  of 
the  coDunon  law  yet  prevails.  In  obiter  ex- 
pressions in  Gill  V.  State,  39  W.  Va.  479,  20 
S.  B.  568,  26  L.  R.  A.  656,  45  Am.  St.  Rep. 
92S,  and  Withrow  v.  Smithson,  37  W.  Va. 
761.  17  S.  E.  316,  19  U  R.  A.  762.  I  con- 
demn this  rule,  but  held  it  yet  prevailing  in 
this  state.  These  dicta  were  given  force 
of  law  in  Kellar  v.  James,  63  W.  Va.  139, 
69  8.  Bl  939,  14  L.  R.  A.  (N.  S.)  1003,  in 
which  case  Judge  Poffenbarger  carefully  dis- 
cussed the  question.  We  are  asked  to  recon- 
sider the  matter.  We  decline  to  rediscuss  it. 
The  authorities  are  given  in  those  cases.  I 
cite  the  case  of  Henley  v.  WUson,  137  GaL 
278,  70  Pac.  21,  58  L.  R.  A.  941,  92  Am.  St 
Rep.  160,  holding  the  oommon-law  rule  still 
In  force,  not?dthstanding  the  married  wo- 
men's act  An  elaborate  note  to  that  case 
condemns  the  rule,  but  admits  it  to  be  law. 
I  refer  also  to  volume  9,  p.  1220,  of  that  late 
valuable  work,  Am.  &  sing.  Ann.  Cas.  where 
we  find  a  full  note  of  cases  in  many  states 
holding  that  the  old  odious  rule  of  the  com- 
mon law  making  the  husband  liable  for  the 
torts  of  the  wife  still  prevails,  and  that  ac- 
tion therefore  must  be  brought  against  both, 
and  judgment  rendered  against  both.  In  14 
li.  R.  A.  (N.  S.)  our  case  of  Kellar  v.  James 
is  elaborately  annotated,  giving  diverse  au- 
thorities. Our  Legislature,  in  my  own  opin- 
ion, should  abrogate  the  rule  that  the  hus- 
band is  liable  for  independent  torts  of  the 
wife.  I  have  no  reference  In  what  is  said 
above  to  torts  by  a  wife  as  to  her  separate 
property. 

We  affirm  the  judgment 


(70  w.  V&.  ioe> 

BROEMSEN  et  aL  v.  AGNIG. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  12,  1911.) 

(SyUahud  hy  the  Court.) 

1.  Vendoband  Purchases  ((  75*)— Gontbaot 
—Vali  DCTT— Certainty. 

A  contract  selling  land  is  not  void  for 
uncertainty  because  no  time  is  specified  for 
executing  or  tendering  the  deed,  or  payment 
of  the  purchase  money.  Where  no  time  is 
specified,  a  reasonable  time  la  always  implied. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  11^-126;  Dec  Dig.  | 
75.*] 

2.  vsitdob  and  purohasbb  ({  69*>— contract 
—Certainty  as  to  Parties. 

A  contract  of  sale  and  parchase  of  land, 
signed  on  behalf  of  the  vendors,  "H.  Broem- 
sen  Heirs,  by  L.  A.  Rolf,  Agent"  is  not  void 
and  nneniorceable  because  of  uncertainty  of 
parties. 

[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  90;   Dec  Dig.  i  69.*] 

3.  Specific  Performance  (I  106*)- Sale  of 
Land— Enforcement  by  vendor— Laches. 

Delay  of  several  months,  by  a  vendor  aft- 
er promptly  tendering  a  deed  to  the  vendee, 
to  institute  a  suit  against  the  vendee  to  spe- 
cifically execute  a  contract  of  sale,  there  being 
nothing  in  the  facts  or  circumstances  showing 
an  intention  on  his  part  to  abandon  the  con- 
tract will  not  defeat  such  suit  on  the  ground 
of  laches. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Cent  Dig.  |(  826-341;  Dec.  Dig. 
i  105.*] 

4.  Specific  Performance  (ft  96*)— Contract 
TO  Sell  Land— Tender  of  Performance 
BY  Vendor. 

If  at  or  before  the  time  of  the  decree  for 
specific  execution  of  a  contract  the  vendor 
is  able  to  do  so,  and  tenders  a  good  and  suf- 
ficient deed,  conveyina  the  land  as  called  for 
by  the  contract  specific  execution  thereof  may 
be  decreed. 

• 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  S§  278-286;  Dec  Dig.  | 
96.*] 

Appeal  from  Circuit  Court  Ohio  County. 

Action  by  Edward  Broemsen  and  others 
against  Michael  Agnlc.  Decree  for  plaintiifSr 
and  defendant  appeala.    Affirmed. 

J.  B.  Sommerville,  for  appellant  A.  L. 
Sawtell  and  T.  S.  Rtiey,  for  appellees. 


MILLER,  J.  D^endant  has  appealed  from 
the  decree  below,  pronounced  December  17, 
1909,  specifically  executing  his  contract  of 
purchase  and  giving  decree  against  him  for 
92200.00,  balance  of  purchase  money,  as  fol- 
lows: ••Wheeling,  W.  Va.  January  14,  1907. 
This  is  to  certify  that  Mike  Agnlc  has  bar- 
gained to  buy  from  H.  Broemsen  Heirs,  per 
L.  A.  Rolf,  agent  their  agent  the  property 
known  as  2648  Main  Street  for  the  sum  of 
$2300.00  to  be  paid  as  foUows:  |100.00  cash 
in  hand,  the  receipt  of  which  is  hereby  ac> 

Imowledged,  the  balance  $ to  be  paid 

or  arranged  for  on  tender  of  a  good  general 


•Vte  other 
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warranty  and  safe  deed.  [Signed]  H.  Broem- 
sen  Heirs  [Seal],  by  L.  A.  Rolf,  Agent  Mi- 
chael Agnle,  [SeaL]" 

That  defendant  made  the  contract,  and  that 
appellees,  through  their  agent  or  attorney,  on 
or  about  February  — -,  1907,  tendered  to 
defendant  or  his  authorized  agent,  a  deed  for 
the  property  purchased,  and  exhibited  or  ten- 
dered with  the  bill,  dated  January  15,  1907, 
and  purporting  to  convey  to  him  with  cove- 
nants of  general  warranty  ''all  their  right,  ti- 
tle, interest,  claim  or  demand,  whatsoever  in 
and  to"  said  lot,  and  that  plaintifTs  title  Is 
good,  are  facts  alleged  in  the  bill,  not  speci- 
fically denied  In  the  answer,  and  are  fully 
proven  by  the  evidence.  There  is  evidence 
that  defendant's  attorney,  after  the  deed  was 
tendered  made  some  captious  objections  to 
the  title,  but  the  evidence  shows  they  were 
without  substantial  merit 

[1]  The  decree  below  is  first  attacked  on 
the  ground  of  alleged  uncertainty  of  the  con- 
tract: First  in  failing  to  fix  a  time  for  exe- 
cution of  the  deed,  the  tender  thereof,  to 
whom  to  be  tendered,  and  the  payment  of 
the  purchase  money ;  in  other  words  that  the 
contract  was  not  binding  on  appellees,  and 
upon  the  principles  of  Eclipse  Oil  Co.  v. 
South  Penn  Oil  Co.,  47  W.  Va.  84,  34  S.  E. 
923,  was  void  for  want  of  mutuality,  and  not 
binding  on  appellant  There  is  nothing  in 
this  position,  and  the  case  cited  is  inapt. 
The  rule  is  that  where  no  time  is  specified, 
and  unless  time  is  of  the  essence  of  the  con- 
tract, not  made  so  by  this  contract,  a  reason- 
able time  is  always  implied. 

[2]  Second,  it  is  said  the  contract  is  uncer- 
tain as  to  parties,  and  therefore  void,  being 
signed  "H.  Broemsen  Heirs,  by  L.  A.  Rolf, 
Agent,"  the  names  of  the  heirs  not  being 
given,  and  that  as  it  appears  H.  Broemsen 
disposed  of  his  property  by  will,  his  devisees 
and  not  his  heirs  could  sell  and  convey  the 
same.  We  see  no  merit  in  this  point.  It  is 
true  a  contract  must  be  reasonably  certain 
as  to  parties,  as  well  as  to  subject  matter. 
Hissam  v.  Parrish,  41  W.  Va.  686,  24  S.  E. 
600,  56  Am.  St.  Rep.  892 ;  Pomeroy  on  Con- 
tracts (2d  Ed.)  S147.  But  reasonable  cer- 
tainty is  all  that  is  required.  H.  Broemsen's 
heirs  made  the  contract  reasonably  certain 
as  to  the  vendors;  besides  it  was  not  neces- 
sary that  the  contract  should  be  signed  by 
the  principals,  it  being  signed  by  an  agent 
authorized  to  make  it  on  their  behalf.  Arm- 
strong V.  Coal  Co.,  67  W.  Va.  589,  598,  69  S. 
E.  195,  and  authorities  cited.  The  fact  that 
the  contract  was  made  on  behalf  of  "H. 
Broemsen  Heirs,"  when  it  appears  the  prop- 
erty had  been  devised  by  H.  Broemsen  to  his 
wife,  Georgine  Broemsen,  and  that  though 
heirs  of  both,  the  vendors  had  derived  the 
property  directly  from  their  mother  and  not 
from  the  father  will  not  relieve  defendant 
from  performance  of  his  contract  Blaisdell 
V.  Morse,  75  Me.  542;    David  v.  Williams- 


burgh  City  Fire  Ins.  Co.,  88  N.  7.  265^  38 
Am.  Rep.  418.  The  erroneous  description  by 
which  parties  undertake  to  sell,  or  convey 
land  makes  no  difference,  if  as  individuals 
they  have  the  right  and  title  to  sell  and 
convey.  Williams  v.  Hardie  (Tex.  Civ.  App.) 
21  S.  W.  267. 

[3]  Another  point  of  attack  is  that  appel- 
lees were  guilty  of  laches,  and  therefore 
not  entitled  to  specific  performance  of  the 
contract.  It  is  claimed  they  failed  to  show 
themselves  ready,  desirous,  prompt  and  eager 
to  perform  the  contract  on  their  part  We 
see  no  merit  in  this  contention.  The  bill  and 
evidence  shows  reasonable  promptness  in 
making  and  tendering  a  deed.  While  the 
deed  may  have  been  technically  objection- 
able, the  vendors  appear  to  have  been  ready, 
able  and  eager  to  make  a  good  deed,  if  the 
one  tendered  was  not  satisfactory  in  form. 
The  evidence  satisfies  us  that  appellant  did 
not  intend  to  execute  the  contract  on  his 
part,  and  that  a  deed  in  any  form  would  not 
have  been  accepted.  Plaintiffs  brought  the 
suit  within  a  reasonable  time  after  defend- 
ant's, refusal  to  perform  the  contract  on  his. 
part  There  is  nothing  in  the  delay  to  su^^- 
or  in  the  facts  and  circumstances  pleaded  or 
relied  on  in  defense  to  show  any  intent  to 
abandon  the  contract,  or  excuse  the  perform- 
ance of  the  contract  by  defendant  so  as  to 
bring  the  case  within  the  rule  of  Harrison 
V.  Harrison,  36  W.  Va.  656,  15  S.  E.  87; 
Bluestone  Coal  Co.  v.  Bell,  38  W.  Va.  297,  18 
S.  E.  493;  or  Gish's  Ex'r  y.  Jamison,  96  Va. 
312,  31  S.  E.  521,  relied  on  by  defendant's 
counsel. 

[4]  Lastly  it  is  objected  to  the  decree  that 
a  good  deed  such  as  the  contract  called  for, 
was  not  tendered  before  suit,  or  with  the  bill. 
Defendant  had  declined  to  perform  the  con- 
tract before  suit  on  other  grounds  than  the 
objectionable  form  of  the  deed,  which  we 
think  were  not  well  founded.  The  rule  is, 
that  if  before  decree  a  vendor  is  able  to  ten- 
der a  good  and  sufficient  deed  this  will  sufilce 
for  a  decree  of  specific  performance.  Arm- 
strong V.  Coal  Co.,  supra;  Tavenner  v.  Bar- 
rett 21  W.  Va.  656;  Vaught  v.  Cain,  31  W. 
Va.  424,  7  S.  E.  9.  A  writ  of  certiorari 
awarded  here  has  brought  up  as  a  part  of 
the  record,  a  deed  identified  by  the  endorse- 
ment of  the  clerk  of  the  circuit  court  as  the 
deed  tendered  at  the  time  of  the  final  decree 
appealed  from.  This  deed  we  think  good  in 
form  and  in  strict  compliance  with  the  con- 
tract No  objection  to  it  for  want  of  form 
or  substance  is  pointed  out  on  the  hearing 
here.  Appellant  was  thereby  given  choice  of 
the  two  deeds,  the  one  tendered  before  suit, 
and  with  the  bill,  or  the  one  tendered  at  the 
date  of  the  decree. 

We  have  found  no  substantial  error  there- 
in, for  which  the  decree  appealed  from 
should  be  reversed,  and  our  conclusion  ia 
that  it  should  be  affirmed. 


GO 


WHiLIAMS  T.  MAYOR,  ETC.,  OF  CJITY  OP  BRUNSWICK 
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ELLISON  y.  STATE. 
(Supreme  Court  of  Georgia.     Dec.  13,  1911.) 

(8yUahu$  by  ilte  Court.) 

L  HoiaciDE  (fi  107*)  — JUSmPICATION  — R^A- 
SONABUB  FEAB. 

The  doctrine  of  reasonable  fears  as  a  de- 
fense does  not  apply  to  any  case  of  homicide 
where  the  danger  apprehended  is  not  urgent 
and  pressing,  or  apparently  so,  at  the  time 
of  the  killing.  Jackson  t.  State,  91  Ga.  271, 
18  S.  B.  298.  44  Am.  St.  Rep.  22;  Williams  t. 
State,  120  Ga.  870,  873,  48  S.  B.  368. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |  137;   Dec  Dig.  {  107.»] 

2.  Homicide    (J    146*)  —  Pbbsumptionb    and 

Burden  of  pboof— Malice. 

The  law  relating  to  the  presumption  oi 
malice  arising  from  proof  of  a  Toluntary  homi- 
cide, where  the  evidence  adduced  to  estabhsh 
the  homicide  does  not  negative  the  existence  of 
malice,  and  relating  to  the  burden  of  proof  to 
show  circumstances  of  alleviation  or  justifica- 
tion, unless  they  appear  from  the  evidence  ad- 
duced against  the  accused,  is  settled  by  .the  de- 
cision in  Mann  v.  State.  124  Ga.  760,  53  S.  B. 
324,  4  L,  R.  A.  (N.  SO  934,  and  cases  folio wmg 
it.    Delk  V.  State,  135  Ga.  312,  69  S.  B.  541. 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  U  265-271;    Dec.  Dig.  §  146.*1 

3.  HOHICIDB    (I    185*>— lNSTBronON&-J08TI- 
tication.  „   , 

Where  one  indicted  for  murder  relied  on 
the  defense  of  acting  under  the  fears  of  a  rea- 
sonable man,  under  Pen.  Code  1910,  S  71, 
which  declares  that  "a  bare  fear  of  any  of 
those  offenses,  to  prevent  which  the  homicide 
is  alleged  to  have  been  committed  shall  not 
be  sufficient  to  justify  the  killing,  but  the  cir- 
cumstances must  be  such  as  to  excite  the  fears 
of  a  reasonable  man."  there  was  no  error  in 
^ving  in  charge  section  70,  defining  justifiable 
homicide  in  defense  against  one  who  manifestly 
intends  or  endeavors,  by  violence  or  surprise 
to  commit  a  felony  upon  the  person  of  the 
slayer,  in  order  that  the  jury  might  understand 
the  reference  to  "a  bare  fear  of  any  of  those 
offenses,"  in  the  section  first  cited. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  §  185.»1 

4.  Homicide  (|  101*)—Juotiiication— Provo- 
cation. .      .^  ,  .     ,  .„ 

While  a  husband  may  be  justified  in  kill- 
ing another  man,  if  necessary  to  prevent  the 
latter  from  committing  rape  on  the  wife  of  the 
former,  he  will  not  be  justified  at  a  later  day 
in  kiUing  the  other  person  in  revenge  for  a  pre- 
vious attempt  to  commit  rape  upon  his  wife. 
Hill  V.  State,  64  Ga.  453;  Futch  v.  State,  90 
Ga.  472,  480,  16  S.  B.  102;  O'Shields  v.  State, 
125  Ga.  310,  54  S.  B.  120;  Mize  v.  State,  135 
Ga.  291,  297,  69  S.  B.  173. 

(a)  The  facts  in  Biggs  v.  State,  29  Ga.  723, 
76  Am.  Dec.  630,  and  the  points  actually  decid- 
ed, were  different  from  a  case  involving  killing 
merely  in  revenge  for  a  past  offense.  The  lan- 
guage used  in  the  discussion  in  that  case  has 
been  considered,  and  held  not  to  conflict  with 
later  rulings,  so  as  to  override  them.  Wilker- 
Bon  V.  State,  91  Ga.  729.  733,  17  S.  E.  990,  44 
Am.  St.  Rep.  63 ;  Gossett  v.  State,  123  Ga.  431, 
435,  51  S.  E.  394. 

(b)  The  charge  of  the  court  on  this  subject 
was  quite  as  favorable  as  the  plaintiff  could 
have  asked,  if  not  more  favorable  to  him  than 
he  was  entitled  to  have  given. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  §  101.»] 


5.  Homicide  (8  45*)— Manslaughtbb— Pbov- 

OCATION. 

In  determining  whether  a  homicide  shaJl 
be  reduced  from  murder  to  voluntary  man- 
slaughter, on  the  ground  that  the  slayer  acted 
without  malice  and  under  the  excitement  of 
passion  justified  by  the  circumstances,  provoca- 
tion by  words,  threats,  menaces,  or  contempt- 
uous gestures,  wlU  not  be  sufficient  to  reduce 
the  homicide  to  manslaughter.  Pen.  Code 
1910,  I  65. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  69;    Dec.  Dig.  S  45.»] 

6.  HoMiciDB   (S   309*)— Instructions— Justi- 
fication. 

Where  the  judge  charged  the  law  in  ref- 
erence to  justification  If  the  slayer  acted  under 
the  fears  of  a  reasonable  man  in  accordance 
with  Pen.  Code  191Q,  S  71,  and  also  charged 
the  law  touching  voluntary  manslaughter  and 
the  reduction  of  the  homicide  from  murder  to 
manslaughter  in  accordance  with  Pen.  Code 
1910,  §  §5,  it  furnishes  no  ground  for  reversal 
that  he  failed,  in  connection  with  the  latter 
charge,  to  specifically  instruct  the  jury  as  to 
what  consideration  mFght  be  given  to  threats 
and  menaces  in  connection  with  the  doctrine  of 
reasonable  fears.  Futch  v.  State  (Nov.  14, 
1911)  137  Ga.  — ,  72  S.  E.  911. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  §  309.*] 

7.  Criminal  Law  (S  824*>—TriaI/— Instruc- 
tions—Requests. 

A  failure  to  charge  in  regard  to  the  con- 
sideration to  be  given  by  the  jury  to  evidence 
of  good  character  of  the  defendant,  in  the  ab- 
sence of  a  request  for  such  a  charge,  will  not 
require  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1996-2004;  Dec.  Dig,  | 
824.*] 

8.  No  Error. 

While  some  of  the  rulings  of  which  com- 
plaint was  made  were  to  some  degree  subject 
to  criticism  in  the  light  of  the  evidence  and  of 
the  entire  charge,  none  of  them  were  such  as 
to  require  a  reversal. 

Error  from  Superior  Court,  Worth  County; 
Frank  Park,  Judge. 

Willis  Ellison  was  convicted  of  homiddev 
and  brings  error.    Affirmed. 

Tipton  &  Passmore,  for  plaintiff  in  error. 
W.  B.  Wooten,  Sol.  Gen.,  F.  A.  Hooper,  and 
T.  S.  Felder,  Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(X87  Ga.  178) 

WILLIAMS  V.  MAYOR  AND  COUNCIL  OF 
CITY  OF  BRUNSWICK. 

(Supreme  Court  of  Georgia.     Dec.  13,  1911.) 

(Byttahut  ty  the  Court,) 

1.  Purpose  or  AcnoN— Recovery  of  Dam- 
ages. 

This  was  an  action  for  damages,  in  which 
the  only  recovery  sought  was  for  the  loss  of 
rents  which  plaintiff's  property  would  have 
earned  had  the  conduct  of  the  municipality,  of 
which  complaint  was  made,  not  occurred,  and 
for  attorney's  fees  in  prosecuting  an  injunc- 
tion suit  to  prevent  the  conduct  alleged  to  be 
unlawful. 
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2.  Trespass  (S  16^>— Natubb  of  Action. 

Th^  petition  cannot  be  properly  constraed 
as  one  setting  forth  a  cause  of  action  for  tres- 
pass. Fulton  Grocery  Co,  ▼.  Biaddox,  111  Ga. 
260  (2),  36  S.  E.  647. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Dec.  Dig.  S  16.*] 

3.  Malicious  Pbosecxttion  Q§  49,  60*)— Pbo- 
CES8  (§  168*)  —  Abuse  of  fbocess  —  Sum- 
oiENCT  OF  Petition. 

The  action  was  founded  on  either  a  mali- 
cious use  of  legal  process,  or  the  malicious 
abuse  of  such  process,  or  both.  Under  either 
•construction  the  petition  was  fatally  defec- 
tive, because:  (a)  As  an  action  for  the  mali- 
cious use  of  process,  there  was  no  allegation 
that  the  process  or  legal  proceedings  on  be- 
half of  the  municipality  which  caused  the  dam* 
jtge  to  the  plaintiff  was  maliciously  and  with- 
out probable  cause  employed  by  the  defendant, 
(b)  As  a  suit  for  the  malicious  abuse  of  pro- 
•cess.  it  was  not  alleged  that  the  process  or 
legal  proceedings  employed  by  the  defendant, 
with  the  alleged  damaging  result  to  plaintiff, 
were  employed  for  any  specified  unlawful  ob- 
ject, and  not  for  the  purposes  which  they  were 
designed  b^  law  to  accomplish.  For  discus- 
sions relative  to  actions  for  malicious  '^ise'* 
and  malicious  "abuse"  of  legal  process,  see 
Brantley  v.  Rhodes-Haverty  Furniture  Co.,  131 
Oa.  276  (1-2),  62  S.  E.  222,  and  citations. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  §{|  94-97;  Dec.  Dig.  || 
49,  60  ;*    Process,  Cent  Dig.  |  257;  Dec.  Dig. 

4.  Dismissal  of  Petition. 

The  judge  did  not  err  in  dismissing  the  pe- 
tition on  general  demurrer. 

Error  from  Superior  Court,  Qlynn  County ; 
•O.  B.  Conyers,  Judge. 

Action  by  William  Williams  against  the 
Mayor  and  Council  of  the  City  of  Bruns- 
wick. Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

William  Williams.  Instituted  suit  against 
the  mayor  and  council  of  the  city  of  Bruns- 
wick. The  petition  alleged  that  plaintiff  was 
the  owner  of  certain  real  estate  in  the  city 
of  Brunswick,  and  was  engaged  In  construct- 
ing a  building  thereon.  The  municipality  by 
Its  chief  of  police  early  in  December  entered 
upon  the  premises,  and  ordered  petitioner 
and  his  employ^  to  desist  at  the  peril  of 
prosecution   and   punishment   In   the   police 


court  To  prevent  such  interference,  peti- 
tioner on  December  16th  instituted  proceed- 
ings for  Injunction,  and  obtained  a  restrain- 
ing order  against  the  city.  Subsequently  the 
city  applied  to  the  Judge  for  an  order  to  pre- 
serve the  status,  and  on  December  20th  an 
order  was  passed  enjoining  the  petitioner 
also.  At  the  trial,  on  the  4th  day  of  April, 
next  ensuing,  the  Judge  granted  an  ad  In- 
terim injunction  against  the  city,  but  refused 
to  enjoin  petitioner.  The  city  sued  out  a 
writ  of  error  and  gave  a  supersedeas  bond« 
and  subsequently  the  Judgment  of  the  lower 
court  enjoining  the  dty  was  affirmed  by  the 
Supreme  Court,  and  the  Judgment  of  the  lat- 
ter court  was  by  appropriate  order  made  the 
Judgment  of  the  superior  court,  thus  termi- 
nating the  Injunction  case  In  favor  of  peti- 
tioner. The  effect  of  the  interference  by  the 
chief  of  police  and  the  order  of  the  Judge  pre- 
serving the  status  was  to  delay  petitioner 
in  the  construction  of  his  building.  Exc^>t 
for  such  Interference  the  building  would  have 
been  completed  and  rented  about  December 
20th,  and  continued  to  be  rented  at  a  stated 
monthly  rental.  In  order  to  enforce  his 
rights  In  the  premises,  it  was  necessary  for 
petitioner  to  employ  counsel,  which  he  did  at. 
reasonable  cost  The  prayer  was  for  the 
recovery  of  damages  covering  the  value  of 
rents  which  would  have  been  earned  from  the 
date  of  the  order  of  the  Judge  In  the  injunc- 
tion case  preserving  the  status,  and  al^  for 
the  amount  paid  out  as  attorney's  fees. 

F.  H.  Harris,  for  plaintiff  in  error.  J.  T. 
Colson,  for  defendant  tn  error. 

ATKINSON,  J.  The  case  presented  by  the 
record  is  controlled  by  the  rulings  announc- 
ed in  the  headnotes.  The  questions  of  law 
decided  ^re  fully  discussed  in  the  authorities 
cited  in  the  headnotes  and  in  other  decisions 
of  this  court  dted  In  the  authorities  men- 
tioned. Under  these  circumstances,  elabora- 
tion would  be  unprofitable. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 
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STONSQA  COKB  &  COAL  CO.  ▼.  ADDING- 

TON. 

(Supreme  Court  of  Appeals  of  Virginia.    Not. 

16,  1911.    Kehearing  Denied  Jan. 

18.  1912.) 

1.  DaMAOEB  (§  62*)  "-  CONTBAOTS  —  Mbasttbx 

OF  Damages, 

Where  an  owner  of  coal  mines,  who  em- 
ployed a  contractor  to  drive  entries  into  the 
mines,  to  do  all  the  temporary  timbering,  and 
to  remove  the  slate  and  refuse  in  the  entries, 
etc.,  failed  to  furnish,  as  required  by  the  con- 
tract, pumps,  pipes,  and  wrenches,  which  could 
be  purchased  for  a  very  small  sum,  the  contrac- 
tor was  required  to  purchase  the  same,  and 
where  he  failed  to  do  so  he  could  not  recover 
the  value  of  any  labor  done  by  reason  of  the 
owner's  failure  to  furnish  the  articles,  since 
the  rule  that  a  party  cannot  recover  for  avoid- 
able consequences  is  applicable  to  contracts,  as 
well  as  torts. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §§  124-131;  Dec  Dig.  {  62.^1 

2L  Mines  and  Minerals  ({109*)— Contracts 
— Breach— Waiver.  , 

An  owner  of  a  coal  mine,  employing  a  con- 
tractor to  drive  entries  into  the  mine,  failed  to 
furnish  the  contractor  pumps,  pipes,  and 
wrenches  for  pumping  the  water  out  of  the 
mine,  as  required  by  the  contract  The  con- 
tractor continued  to  work  for  several  months 
after  such  failure,  and  informed  the  owner  that 
he  would  bail  the  water  out.  Eeld,  that  the 
contractor  waived  his  rights  under  the  contract, 
especially  where  he  could  have  furnished  the 
articles  at  a  triiaing  cost. 

[EkL  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  §  109.'»1 

3.  Appeai,  and  Error  (|  843*)— Questions 
Reviewable. 

The  Supreme  Court  of  Appeals,  reversing 
a  case  for  errors  in  instructions,  will  not  con- 
aider  the  motion  to  set  aside  the  verdict  as 
contrary  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  eoid 
BSrror,  Cent  Dig.  §S  3331-^341;  Dec.  Dig.  8 
a43.*J 

Error  to  Circuit  Court,  Wise  County. 

Action  by  C.  M.  Addington  against  the 
Stonega  Coke  &  Coal  Company.  There  was 
a  judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed  and  remanded  for 
new  trial. 

Bullitt  &  Chalkley,  for  plaintiff  in  error. 
Bond  &  Bruce,  for  defendant  in  error, 

KEITH,  P.  C.  M.  Addington  brought  an 
action  of  assumpsit  in  the  circuit  court  of 
Wise  county  against  the  Stonega  Coke  &  Coal 
Company,  in  which  he  states  that,  at  the 
request  of  the  defendant,  he  had  agreed  to 
drive  two  entries  Into  its  mines  In  the  coun- 
ty of  Wise  for  a  distance  of  1,700  feet,  to 
mine  out  all  the  "break-throughs,"  and  to  do 
all  the  temporary  timbering,  and  to  remove 
and  clean  up  all  the  slate,  dirt,  and  refuse 
in  said  entries  and  *'break-throughs,"  except 
wlien  there  was  a  fall  of  slate  more  than 
12  inches  In  thickness;  to  drive  the  head- 
ing of  the  usual  width,  and  take  out  all  of 


the  coal  therein  to  the  roof,  unless  the  entry 
could  be  driven  6  feet  in  height,  and  leave 
a  roof  or  top  of  coal  at  least  12  inches  thick, 
and  in  that  event  the  entry  was  to  be  left 
6  feet  in  height;    and   to  load  into  mine 
cars  all  of  the  coal  taken  out  of  said  en- 
tries and  '*break-through8"   in   driving  the 
same  as  aforesaid ;  and  the  defendant  then 
and  there  undertook  and  agreed  with  the 
plaintiff  to  furnish  and  provide  at  the  drift 
mouth  of  said  entries  all  props,  cross-beams, 
and  other  timbers  necessary  to  support  the 
roof  of  said  mine,  and  all. ties,  spikes,  part- 
ings, and  switches  and  other  material  and 
appliances  necessary  to  make  the  said  track, 
and  all  pumps,   pipes,   and  wrenches,   and 
tools  and  appliances  necessary  to  pump  or 
siphon  the  water  out  of  said  mine,  and  to 
furnish  all  cars  necessary  to  load  the  coal 
and  other  material  taken  from  said  entries, 
and  to  haul  all  ties,  props,  rails,  and  timber 
into  said  entries,  and  haul  out  all  loaded 
cars  as  fast  as  the  same  were  loaded,  and 
to  pay  the  plaintiff  $4  per  lineal  yard  for 
each  yard   of  entry  and   '*break-throughs*' 
driven  by  him  as  aforesaid,  and  to  pay  to 
him  on  its  regular  pay  day  in  each  month 
all  amounts  due  to  him  for  the  work  done 
under  and  in  pursuance  of  said  agreement 
for  the  preceding  month.    The  plaintiff  avers 
that  he  always,  from  the  time  of  making  the 
agreement,  performed  all  things  on  his  part 
to  be  performed;    that   he   purchased  and 
provided  himself  with  tools,  materials,  and 
supplies  necessary  to  do  said  work,  and  did 
mine  and  drive  a  considerable  portion  of 
said   entries   and   "break-throughs,"  or  the 
most  difficult  and   expensive  part  thereof, 
and  did  bail  and  haul  out  of  said  mine  large 
quantities  of  water;    and  that  he  has  al- 
ways been  ready,  able,  wUling,  and  anxious 
to  perform  and  complete  the  whole  of  said 
work  in  pursuance  of  his  agreement;    that 
the   defendant,   not   regarding  its  promise, 
but  Intending  to  injure  the  plaintiff,  did  not 
perform  the  agreement  on  its  part,  but  fail- 
ed and  refused  to  furnish  and  provide  the 
plaintiff  with  props,  cross-beams,  and  other 
timbers  necessary   to   support  the  roof   of 
said  mine,  and  ties,  rails,  spikes,  partings, 
switches,  and  other  material  and  appliances 
necessary  to  make  the  said  track,  and  pumps, 
pipes,  wrenches,  tools,  and  appliances  neces- 
sary to  pump  or  siphon  the  water  out  of 
said  entries  and  "break-throughs,"    and    to 
furnish  cars  necessary  to  load  said  coal  and 
other  material  taken  from  said  mine,  and  to 
haul  the  timbers,  props,  rails,  and  ties  into 
the  said  mine,  and  to  haul  out  the  loaded 
cars;   and  that  in  November,  1908,  the  de- 
fendant would  not  permit  or  suffer  the  plain- 
tiff to  complete  his  work,  and  then  and  there 
hindered  and  prevented  him  from  doing  so, 
and  discharged  the  plaintiff  from  any  furth- 
er performance  or  completion  of  his  said 
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agreement,  to  the  damage  of  the  plaintiff 
$2,000. 

The  plaintiff's  bill  of  particulars  is  for 
damage  by  reason  of  the  failure  of  the  de- 
fendant to  furnish  pipes,  wrenches,  and 
pumps  ($200),  and  for  profit  on  contract  ($1,- 
800).  The  defendapt  filed  a  bill  of  particu- 
lars, which  is  nothing  more  than  an  ampli- 
fication of  the  plea  of  nonassumpsit 

The  case  was  submitted  to  a  Jury,  which 
found  a  verdict  in  favor  of  the  plaintiff  for 
$800,  upon  which  the  court  entered  judgment, 
and  the  case  is  before  us  upon  a  writ  of 
error  awarded  the  defendant 

The  first  error  assigned  is  that  the  court 
erred  in  giving  to  the  Jury  a  certain  instruc- 
tion asked  for  by  the  plaintiff,  which  is  as 
follows: 

"The  court  Instructs  the  Jury  that,  if  they 
believe  from  the  evidence  that  the  plaintiff 
and  defendant  made  the  agreement  as  al- 
leged in  the  declaration,  and  that  the  plain- 
tiff has  complied  with  all  the  requirements 
of  the  contract  on  his  part  to  be  performed, 
and  that  there  was  a  material  breach  of  the 
contract  by  the  defendant,  then  they  must 
find  for  the  plaintiff. 

**The  court  further  tells  the  Jury  that  if 
they  find  for  the  plaintiff  they  shall  assess 
such  damages  as  in  their  opinion  he  has 
sustained,  and  in  assessing  the  damages  they 
shall  take  into  consideration  the  value  of  any 
labor  which  the  plaintiff  has  done  by  rea- 
son of  the  failure  of  the  defendant  to  fur- 
nish pipes,  wrenches,  and  pumps,  if  they 
believe  that  defendant  was  to  furnish  same, 
and  they  shall  allow  him,  also,  any  profit 
which,  in  their  opinion,  the  plaintiff  would 
have  made,  if  he  had  been  permitted  to  com- 
plete the  contract" 

The  defendant,  in  lieu  of  this  instruction, 
asked  the  court  to  tell  the  jury  that,  '*al- 
though  they  believe  from  the  evidence  that 
the  defendant  agreed  to  furnish  the  plain- 
tiff with  pumps,  pipes,  and  wrenches  for  the 
purpose  of  syphoning  the  water  out  of  the 
mine,  and  did  not  furnish  ^he  same,  or  did 
not  furnish  pumps  and  pipes  which  would 
properly  do  the  work,  yet,  if  the  plaintiff 
continued  to  work  for  several  months  after 
the  defendant  had  failed  to  furnish  the 
said  appliances,  and  stated  to  the  company 
that  he  would  bail  the  water  out,  he  can- 
not now  claim  that  the  said  failure  to  fur- 
nish the  said  pumps,  pipes,  and  wrenches 
was  a  violation  of  the  contract  on  defend- 
ant's part,  and  cannot  recover  damages  on 
account  thereof." 

The  court  refused  to  give  this  instruction 
as  asked,  and  modified  the  same  by  insert- 
ing ther^Ui,  after  the  words  "bail  the  water 
out,**  the  following  words,  viz.,  "and  waived 
his  right  to  have  said  appliances  furnished 
him,  then,*'  and  gave  said  instruction  as  so 
modified.  To  all  of  which  the  defendant  ex- 
cepted. 

[1]  The   giving   of   the    first    instruction. 


considered  In  connection  with  the  facts  in 
this  case,  presents  an  interesting  question 
ot  law.  It  is  shown  by  the  plaintiff's  own 
evidence  that,  conceding  that  the  defendant 
was  bound  to  furnish  pumps,  pipes,  and 
wrenches,  and  that  it  failed  to  comply  with 
its  agreement  in  this  respect,  they  could 
have  been  purchased  for  a  very  small  sum; 
and  the  contention  of  the  defendant  is  that 
the  cost  to  the  plaintiff  of  such  appliances 
is  the  true  measure  of  the  damages  to  which 
he  is  entitled  by  reason  of  the  failure  of  the 
defendant  to  furnish'  them  in  accordance 
with  its  contract,  and  not  the  "value  of  any 
labor  which  the  plaintiff  has  done  by  rea- 
son of  the  failure  of  the  defendant  to  fur- 
nish pipes,  wrenches,  and  pumps."  In  other 
words,  the  defendant  invokes  the  familiar 
doctrine,  that  the  plaintiff  cannot  recover 
for  avoidable  consequences. 

This  subject  is  treated  at  large  in  Sedg- 
wick on  Damages  (8th  Ed.)  {{  201,  202,  and 
205,  and  numerous  cases  are  cited  which  il- 
lustrate the  doctrine. 

In  Miller  v.  Mariner's  Church,  7  Me.  51,  20 
Am.  Dec.  341,  it  is  said  that:  '*The  delinquent 
party  is  holden  to  make  good  the  loss  occa- 
sioned by  its  delinquency.  But  his  liability 
is  limited  to  direct  damages,  which,  accord- 
ing to  the  nature  of  the  subject,  may  be  con- 
templated or  presumed  to  result  from  his 
failure.  ♦  •  •  If  the  party  entitled  to 
the  benefit  of  a  contract  can  protect  himself 
from  a  loss  arising  from  a  breach,  at  a  trifiing 
expense  or  with  reasonable  exertions,  he  fails 
in  social  duty  if  he  omits  to  do  so.  For 
example,  a  party  contracts  for  a  quantity  of 
bricks  to  build  a  house,  to  be  delivered  at  a 
given  time,  and  engages  masons  and  carpen- 
ters to  go  on  with  the  work.  The  bricks  are 
not  delivered.  If  other  bricks,  of  an  equal 
quality  and  for  the  stipulated  price,  can  be  at 
once  purchased  on  the  spot,  it  would  be  unrea- 
sonable, by  neglecting  to  make  the  purchase, 
to  claim  and  receive  of  the  delinquent  party 
damages  for  the  workmen,  and  the  amount 
of  rent  which  might  be  obtained  for  the 
house  if  it  had  been  built" 

"So  in  trespass  in  Massachusetts,  it  ap- 
pearing that  the  defendant  had  broken  down 
the  plaintiff's  fence  in  November,  but  that 
the  plaintiff  did  not  repair  the  breach  till 
May,  in  consequence  of  which  cattle  got  in 
and  destroyed  the  crop  of  the  next  year,  and 
the  claim  being  for  the  loss  of  the  subse- 
quent year's  crop,  as  well  as  the  expense  of 
repairing  the  fence,  the  Supreme  (>ourt  said: 

"  *In  assessing  damages,  the  direct  and  im- 
mediate consequences  of  the  injurious  act  are 
to  be  regarded,  and  not  remote,  speculativa^ 
and  contingent  consequences,  which  the  party 
Injured  might  easily  have  avoided  by  his 
own  act  Suppose  a  man  should  enter  his 
neighbor's  field  unlawfully,  and  leave  the 
gate  open;  if,  before  the  owner  knows  it, 
cattle  enter  and  destroy  the  crop,  the  tres- 
passer is  responsible.  But  if  the  owner 
sees  the  gate  open,  and  passes  it  frequently, 
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and  willfully  and  obstinately,  or  through 
gross  negligence,  leaves  it  open  all  summer, 
and  cattle  get  in,  it  is  his  own  folly.  So,  if 
one  throw  a  stone  and  break  a  window,  the 
cost  of  repairing  the  window  is  the  ordinary 
measure  of  damage.  But,  if  the  owner  suf- 
fers the  window  to  remain  without  repair- 
ing a  great  length  of  time  after  notice  of  the 
fact,  and  his  furniture,  or  pictures,  or  other 
valuable  articles,  sustain  damage,  or  the 
rain  beats  in  and  rots  the  window,  tliia 
damage  would  be  too  remote.' " 

And  in  section  205  (Sedgwick,  supra),  it  is 
said  that  "the  rule  applies  both  in  contract 
and  tort,  and  illustrations  may  be  drawn 
from  every  branch  of  the  law." 

See,  also,  13  Cyc.  p.  71:  "Where  an  in- 
jured party  finds  that  a  wrong  has  been  per- 
petrated on  him,  he  should  use  all  reason- 
able means  to  arrest  the  loss.  He  cannot 
stand  idly  by  and  permit  the  loss  to  increase, 
and  then  hold  the  wrongdoer  liable  for  the 
loss  which  he  might  have  prevented.  It  is 
only  incumbent  upon  him,  however,  to  use 
reasonable  exertion  and  reasonable  expense, 
and  the  question  in  such  cases  is  always 
whether  the  act  was  a  reasonable  one,  hav- 
ing regard  to  all  the  circumstances  of  the 
particular  case."  See  Factors'  &  Traders' 
Ins.  Co.  V.  Werlein,  42  La.  Ann.  1046,  8  South. 
435,  11  L.  R.  A.  361;  1  Sutherland  on  Dam- 
ages, 152. 

In  Warren  v.  Stoddart,  105  U.  S.  224,  26 
L.  Ed.  1117,  the  rule  is  thus  stated:  "Where 
a  party  is  entitled  to  the  benefit  of  a  con- 
tract, and  can  save  himself  from  a  loss  aris- 
ing from  a  breach  of  it  at  a  trifling  expense 
or  with  reasonable  exertions,  it  is  his  duty 
to  do  it,  and  he  can  charge  the  delinquent 
with  such  damages  only  as  with  reasonable 
endeavors  and  expense  he  could  not  prevent" 

Authorities  upon  this  subject  might  have 
been  multiplied  to  an  almost  unlimited  ex- 
tent, but  those  we  have  cited  are  deemed 
sufficient. 

The  testimony  shows  that  the  pump  work- 
ed well  at  first;  that  it  afterwards  got  stop- 
ped up  with  coal,  by  reason  of  not  having 
a  nozzle  attached  to  it.  One  of  the  witnesses 
for  the  plaintiff  was  asked: 

"Q.  How  much  did  a  nozzle  cost?  A  Don't 
know  how  much  it  would  have  cost.  Man 
could  have  took  a  tin  can  and  made  one. 

"Q.  You  just  preferred  to  work  it  along 
and  let  it  get  stopped  up  with  coal?  A  We 
was  working  by  the  day,  and  had  to  work- 
according  to  Mr.  Addington'8  orders." 

And  then,  with  reference  to  the  wrench, 
the  witness  was  asked: 

"Q.  How  much  would  it  have  cost  to  have 
gotten  a  wrench?    A  Not  a  great  deal. 

*«Q.  How  much  would  a  pipe  wrench  have 


cost?    A  A  large  one  maybe  $1.00  or  $1.75 ; 
something  like  that" 

Another  complaint  was  that  the  cylinder 
of  the  pump  was  not  properly  packed.  The 
question  was  asked  the  witness: 

"Q.  That  you  could  have  taken  out  and 
packed  very  easily?  A.  Yes,  sir;  a  mechanic 
could  have  taken  it  out  and  packed  it 

"Q.  How  long  would  it  have  taken  to  have 
done  that?    A.  Oh,  a  couple  of  hours." 

We  think  these  facts  clearly  bring  the  case 
within  the  operation  of  the  principle  we  have 
discussed,  and  that  it  was  error  to  give  the 
instruction  asked  for  by  the  plaintiff. 

[2]  The  instruction  asked  for  by  the  plain- 
tiff in  error,  defendant  in  the  court  below, 
which  was  refused  as  asked  for  and  given 
with  an  amendment,  is  predicated  upon  the 
theory  that  the  defendant  agreed  to  furnish 
the  plaintiff  with  pumps,  pipes,  and  wrenches 
for  the  purpose  of  syphoning  the  water  out  of 
the  mine;  that  it  did  not  furnish  the  same, 
and  did  not  furnish  appliances  which  would 
properly  do  the  work;  but  that  plaintiff  con- 
tinued to  work  for  several  months  after  such 
failure  upon  the  part  of  the  defendant,  and 
stated  to  the  company  that  he  would  bail 
the  water  out  Then  the  instruction,  as 
originally  prepared,  told  the  jury  that  the 
plaintiff  could  Dot  afterwards  claim  damages 
for  a  violation  of  the  contract  on  the  part 
of  the  defendant  to  furnish  pumps,  pipes,  and 
wrenches. 

Plaintiff  could  have  furnished  pumps, 
pipes,  and  wrenches  at  a  trifling  cost  or,  if 
that  could  not  be  done,  he  might  have  insist- 
ed upon  a  compliance  by  the  defendant  with 
its  contract  to  furnish  them;  but  having  done 
neither  of  these  things,  and  having  informed 
the  company  that  he  would  bail  the  water 
out  W  the  jury  believed  that  such  was  the 
fact  he  must  be  taken  to  have  waived  his 
right  under  the  contract;  for  non  constat 
plaintiff  in  error,  without  this  statement  on 
the  part  of  defendant  in  error,  would  itself 
have  furnished  the  needed  appliances.  If  the 
facts  stated  in  this  instruction  constitute  a 
waiver,  then  plainly  it  was  error,  ^fter  the 
words  "he  would  bail  the  water  out,"  to  add 
the  words  "and  waived  his  right  to  have  said 
appliances  furnished  him,  then,"  for  that  was 
equivalent  to  telling  the  jury  that  the  facts 
stated  did  not  constitute  a  waiver. 

[3]  As  the  case  has  to  be  reversed  for  error 
in  instructions,  we  shall  not  consider  the  mo- 
tion to  set  aside  the  verdict  as  contrary  to 
the  evidence. 

The  judgment  is  reversed,  the  verdict  set 
aside,  and  the  cause  remanded  for  a  new 
trial  to  be  had  not  in  conflict  with  the  views 
herein  expressed. 

Reversed. 
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(ByH4ihu»  hy  the  Court.) 

L  Bquitt  ({  355*)  — Depositions  — Tunc  of 

Taking. 

Except  by  consent  of  parties,  depositions 
for  use  as  tlie  basis  of  a  final  decree  cannot 
be  taken  before  the  execution  of  process  or 
appearance  or  filing  of  the  bill. 

tEd.  Note.— For  other  cases,  see  Equity, 
Cent.  Dig.  {{  120-124;   Dec.  Dig.  %  355.*] 

2.  PB0CE88  (I  4*>— Suit  in  Equity— Notice. 
The    summons    and   proceedings    at    rules 
cannot  be  dispensed  with  by  notice  of  Intention 
to  apply  to  a  court  of  equity  for  a  final  decree. 

[Ed.  Note.— For  other  cases,  see  Processt 
Dec  Dig.  {  4.*] 

8.  Equity  ({  855^}— DismissaIt-Ibbbqulabi- 
TY  IN  Takinq  Dispositions. 

If  depositions  improperly  taken  are  ex- 
cepted to,  the  court  should  expressly  pass 
upon  the  exceptions,  sustain  them,  and  Uien  al- 
low the  depositions  to  be  retaken,  if  they  dis- 
close the  existence  of  evidence  likelr  to  sus- 
tain the  bill,  when  put  in  proper  form.  In 
such  case,  dismissal  of  the  bill  as  upon  the 
merits  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  H  739-742;   Dec.  Dig.  {  355.*] 

Appeal  from  Circuit  Court,  Randolph 
County. 

Bill  by  James  Cooper  against  A.  J.  Ben- 
nett and  others.  Decree  for  defendants,  and 
complainant  appeals.  Reversed  and  re- 
manded. 

X  W.  Harman,  for  appellant  W.  E. 
Baker  and  W.  B.  Maxwell,  for  appellees. 

POFFENBARGER,  J.  Desiring  an  in- 
junction to  vindicate  his  alleged  right  to  a 
private  way  over  the  lands  of  A.  J.  Ben- 
nett, Robert  Bazzle  and  Marcus  Bazzle, 
James  Cooper,  on  the  7th  day  of  February, 
1910,  gave  said  parties  a  written  notice, 
accompanied  by  a  copy  of  his  hill  in  equity, 
of  his  intention  to  present  the  bill  to  the 
circuit  court  of  Randolph  county,  on  the 
17th  day  ot  February,  1910,  and  then  and 
there  ask  for  an  injunction  upon  the  same, 
in  accordance  with  the  prayer  thereof,  com- 
pelling them  to  remove  certain  obstructions 
to  the  road  and  enjoining  them  from  further 
obstructing  the  same,  and  also  of  his  in- 
tention to  take  depositions  to  sustain  the 
allegations  of  his  bill  on  the  10th  day  of 
February,  1910.  Pursuant  to  this  notice, 
he  took  the  depositions  of  his  witnesses  on 
said  10th  day  of  February,  and,  on  the  28th 
day  of  that  month,  filed  his  bill  in  court, 
accompanied  by  the  depositions  so  taken. 
The  defendants  api>eared  and  excepted  to 
the  depositions,  because  taken  before  the 
cause  had  reached  a  stage  authorizing  such 
action.  On  the  filing  of  the  bUl  and  depo- 
sitions, the  defendants  appeared  and  enter- 
ed their  demurrer  and  filed  their  Joint  and 


separate  answers,  and  the  court  gave  time 
to  mature  the  cause  for  hearing.  No  sum- 
mons was  Issued  in  the  cause  nntU  March 
29,  1910.  At  April  rules,  what  is  called  a 
general  and  special  replication  to  the  an- 
swer was  filed,  and  on  the  17th  day  of  August 
1910,  the  court  entered  a  decree  dismissing 
the  bill,  from  which  the  plaintiff  has  ap- 
pealed. 

The  decree  appealed  from  says  the  cause 
came  on  that  day  to  be  finally  heard  upon 
the  bill,  exhibits,  affidavits  filed  therewith, 
exceptions  to  said  affidavits,  answer  of  the 
defendants,  and  replication  thereto.  The 
depositions  taken  and  filed  were  thus  de- 
scribed and  evidently  treated  as  affidavits, 
and,  instead  of  expressly  passing  upon  the 
exceptions  thereto,  the  court  dismissed  the 
bill  as  upon  the  m^its.  It  is  said  this,  in 
effect,  overruled  the  demurrer  and  the  ex- 
ceptions, and  treated  the  depositions,  though 
described  as  affidavits,  as  having  been  prop- 
erly taken,  and,  as  the  decree  was  favorable 
to  the  defendants,  they  make  no  complaint 
of  the  overruling  of  the  demurrer  and  ex- 
ceptions, if  such  is  the  legal  result  In- 
sisting upon  the  sufficiency  of  the  deposi- 
tions in  form  and  substance  and  the  pro- 
priety of  overruling  the  exceptions,  the  plain- 
tiff seeks  reversal  of  the  decree  of  the  court 
below  and  a  decree  here  giving  him  the  re- 
lief sought 

[1,  2]  The  exceptions  should  have  been  sus- 
tained. Technically,  there  was  jio  suit  pend- 
ing when  the  depositions  were  taken.  No 
summons  was  issued,  no  bill  had  been  flledt 
and  there  had  been  no  appearance.  For 
the  purposes  of  a  preliminary  injunction, 
affidavits  may  be  filed  in  support  of  the  al- 
legations of  the  bill,  and  depositions  taken 
as  these  were  might  be  treated  as  affidavits. 
But,  offered  here  as  the  basis  of  a  final  de- 
cree, they  are  insufficient  Hager  v.  Melton, 
66  W.  Va.  62,  66  S.  E.  13.  For  the  purposes 
of  a  preliminary  injunction,  a  notice  and 
presentation  of  tiie  bill  to  the  Judge  or  court 
are  sufficient,  but  they  cannot  be  substituted 
for  the  summons  or  appearance  and  the  fil- 
ing of  a  bill,  in  the  acquisition  of  an  ordi- 
nary decree.  For  such  a  decree,  or  final  re- 
lief, a  bill  must  be  matured  and  proceeded 
with  regularly,  even  though  the  relief  de- 
sired is  only  an  injunction  by  way  of  final 
decree  or  the  perpetuation  of  a  provisional 
injunction.  We  know  of  no  statutory  or 
other  authority  for  the  taking  of  deposi- 
tions before  the  formal  commencement  of  a 
suit  *'The  cause  must  have  been  set  for 
hearing  before  the  depositions  are  taken, 
and  the  person  to  be  affected  by  them  must 
be  then  a  party  to  the  suit'*  Barton's  Ch. 
Pr.  p.  785.  The  rule  thus  stated  may  be 
too  strict,  and  it  may  be,  and  probably  Is, 
permissible  to  take  depositions  after  the 
filing  of  the  bill ;  but  there  must  necessarily 
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be  a  pending  gait  within  the  meaning  of  the 
law  relating  to  regular  proceedings.  A  pre- 
liminary injmiction  is  an  extraordinary  pro- 
ceeding in  which  the  statute  dispenses  with 
■ome  things  indispensable  in  regular  pro- 
ceedings. Section  8  of  chapter  133  of  the 
Code,  relied  upon  here  to  sustain  the  depo- 
sitions, applies  to  provisional  injunctions 
only. 

As  the  depositions  tAken  indicate  the  ex- 
istoice  of  evidence  strongly  tending  to  sus- 
tain the  allegations  of  the  bill,  and  the 
cause  was  submitted,  without  having  had 
the  exceptions  first  passed  upon  by  an  ex- 
press ruling,  we  think  the  case  falls  with- 
in the  principle  of  Hager  v.  Melton,  cited, 
ealling  for  a  reversal  of  the  decree  and  a 
remand  of  the  cause,  with  leave  to  the  plain- 
tiff to  take  the  proof  he  appears  to  have. 
For  other  applications  of  the  principle,  see 
Love  T.  Tlnsley,  32  W.  Va.  25,  9  S.  B.  44; 
Holt  ▼.  Taylor,  43  W.  Va.  153,  27  S.  B.  320 ; 
Hylton  V.  Hylton,  1  Grat.  (Va.)  161;  Cropper 
▼.  Burton,  5  Leigh  (Va.)  428;  Duff  v.  Duff, 
8  Leigh  (Va.)  523;   Miller  v.  Argyle's  Bx*rs, 

6  Leigh  (Va.)  460 ;  and  Sitlington  v.  Brown, 

7  Leigh  (Va.)  271. 

[3]  Dismissal  under  the  circumstances 
here  shown  operated  as  a  surprise  upon  the 
plaintiff  and  subordinated  substance  to  shad- 
ow. The  action  of  the  court  compelled 
him  to  liazard  his  whole  case  on  his  judg- 
ment as  to  the  sufficiency  of  his  proof  in 
point  of  form  only.  Besides  the  decree  is 
equivocal.  The  exceptions  may  be  appealed 
to  in  support  of  it  or  in  condemnation  there- 
of, according  to  the  interest  of  the  party. 
From  one  point  of  view  it  is  a  decree  upon 
the  merits,  and,  from  another,  it  Is  not 
Hence  the  losing  party  Is  unable  to  say 
with  certainty  upon  what  ground  he  lost  his 


For  these  reasons,  the  decree  will  be  re- 
versed, the  exceptions  to  the  dex)ositlons 
sustained,  and  the  cause  remanded,  with 
leave  to  the  plaintiff  to  take  evidence  to 
sustain  his  bill. 


(70  W.  Va.  136) 

GOAL  &  COKE  BY.  CX>.  ▼.  MABPLB  et  aL 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

Dec  12,  1911.) 

r/Sfylta^iM  hy  the  Court.) 

Taxation   (|  677^)— Salv  fob  Taxes— Com- 
bination Between  Biddebs. 

An  agreement  between  two  or  more  per- 
sons, not  general  partners,  who  are  competi- 
tive bidders  at  delinquent  tax  sales,  that  they 
will  become  partners  in  all  lands  that  may  be 
thereafter  parchased  by  either  of  them,  con- 
travenes public  policy,  and  will  render  void  a 
tax  deed  acquired  pursuant  to  such  agreement. 

PSM.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  %  1357;   Dec  Dig.  I  677.*] 

Brannon  and  Poffenbarger,  JJ.,  dissenting. 


Appeal  from  C^cuit  Court,  Braxton  Coun- 
ty. 

Action  by  the  Coal  &  Coke  Ballway  Com- 
pany against  John  li.  Marple  and  others. 
Decree  for  plaintiff,  and  defendants  Marple 
and  John  I.  Bender  appeaL    Affirmed. 

Morrison  &  Bider,  for  appellants.  Bay- 
mond  &  Fox,  for  appellee. 

WILLIAMS,  P.  Plaintiff  brought  its  suit 
in  equity  against  John  M.  Marple  and  John 
I.  Bender  and  others  to  cancel  a  tax  deed 
for  66%  acres  of  land,  made  by  the  clerk  of 
the  county  court  of  Braxton  county  to  said 
Marple  and  Bender,  and  obtained  a  decree 
in  its  favor,  on  the  12th  day  of  December, 
XWl.  From  that  decree  Marple  and  Bender 
have  appealed. 

The  land  was  owned  by  M.  A.  Stump,  and 
on  the  28th  of  December,  1900,  he  and  his 
wife  conveyed  it  to  Henry  G.  Davis.  In 
September,  1901,  said  Davis  and  wife  con- 
veyed it  to  the  Washington  Ck>al  &  Coke  Com- 
pany, and  it,  in  turn,  conveyed  it  to  plain- 
tiff in  February,  1904.  The  deed  from  Stump 
and  wife  to  Henry  G.  Davis  was  not  record- 
ed until  April  15,  1901,  and  hence  too  late 
to  be  transferred  on  the  land  book  and  charg- 
ed with  taxes  in  the  name  of  said  grantee. 
It  was  therefore  properly  returned  delinquent 
in  the  name  of  said  Stump  for  nonpayment 
of  taxes  for  the  year  1901. 

The  learned  circuit  Judge  who  heard  the 
cause  prepared  a  very  elaborate  and  able 
written  opinion  which,  on  motion  of  plain- 
tiff, was  made  a  part  of  the  record.  That 
opinion  has  been  of  much  service  to  us  in 
our  effort  to  reach  a  just  conclusion.  Many 
facts  were  averred  in  the  bill  as  constituting 
sufficient  grounds  for  avoiding  the  tax  deed. 
But  it  is  necessary  for  us  to  consider  only 
one  of  them,  because  all  the  others  relate  to 
matters  which  this  court  has  heretofore  held, 
In  similar  cases,  to  be  either  unimportant, 
or  to  be  such  defects  In  the  proceedings  ag 
are  expressly  cured  by  statute. 

The  ground  on  which  the  court  set  aside 
the  tax  deed  is  that  an  agreement  had  been 
entered  into  between  said  Marple  and  Ben- 
der, In  1902  or  1903,  to  become  partners  in 
all  lands  that  might  thereafter  be  sold  for 
taxes  and  purchased  by  either  of  them  at 
tax  sales.  This,  we  think,  was  sufficient 
ground  to  avoid  the  deed.  Marple  and  Ben- 
der filed  their  joint  answer,  in  which  they 
aver:  ''That  said  tract  of  land  was  purchas- 
ed at  said  tax  sale  by  them  at  a  risk;  that 
they,  nor  neither  of  them,  knew  whether  or 
not  there  was  any  land  there;  that  said  land 
was  simply  purchased  by  them  because  it 
was  cheap;  that  they  did  not  know  of  said 
tract  of  land  when  they  attended  said  tax 
sale,  nor  did  they  know  said  tract  of  land 
belonged  to  plaintiff.*'  They  deny,  however, 
that  there  was  any  arrangement  or  agree- 
ment between  them  before  said  sale,  or  at 
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the  sale,  or  at  any  other  time,  "as  to  this 
tract  of  land.*'  Defendants  do  not  deny  that 
there  was  a  partnership  agreement,  previous- 
ly made,  which  related  to  and  embraced  all 
lands  that  either  of  them  might  thereafter 
purchase  at  a  tax  sale.  Their  qualified  de- 
nial is  a  virtual  admission  that  such  partner- 
ship existed,  which  embraced  any  and  all 
lands  that  either  of  them  might  thereafter 
purchase.  Moreover,  Marple  testified  as  fol- 
lows: "In  1902  and  1903,  we  made  arrange- 
ments. Bender  and  I  were  both  buying  land 
at  sherifiTs  tax  sales,  and  I  suggested  to 
him  that  we  go  in  partners,  and  we  agreed  to 
do  so."  The  land  in  question  was  sold  in 
January,  1904,  after  the  partnership  arrange- 
ment was  made,  and  the  whole  tract  was 
purchased  by  Marple  at  the  price  of  $5.54. 
The  testimony  above  quoted  proves  that  the 
agreement  to  become  partners  was  made  to 
prevent  competitive  bidding,  at  tax  sales,  be- 
tween Marple  and  Bender.  They  had  been 
competing  bidders,  and,  in  order  to  prevent 
competition  between  themselves,  they  agreed 
to  become  partners.  The  partnership  em- 
braced a  matter  concerning  which  the  two 
parties  had  theretofore  been  competitors — 
nothing  else.  The  real  purpose  was  to  pre- 
vent competition.  Such  a  partnership  would 
not  be  created  between  noncompetitors,  and, 
when  entered  into  by  competing  bidders,  it 
is  equivalent,  in  law,  to  an  agreement  not 
to  compete  with  each  other,  which  is  against 
public  policy. 

The  collection  of  taxes  by  the  sale  of  land, 
simply  upon  notice  posted  and  published  in 
a  newspaper,  without  Judicial  process,  is 
purely  a  statutory  proceeding,  and  is  a  very 
drastic  remedy.  The  constitutionality  of 
such  proceeding  was,  for  a  long  time,  serious- 
ly doubted  by  many  men  learned  in  the  law, 
and,  while  the  question  may  now  be  regarded 
as  fairly  well  settled  in  favor  of  the  staters 
right  to  collect  its  revenue  by  that  method, 
still  it  has  always  been  the  uniform  policy 
of  the  law  to  protect  the  rights  of  the  delin- 
quent landowner  with  every  reasonable  safe- 
guard, consistent  with  the  right  of  the  state  to 
collect  its  revenues  without  unreasonable  de- 
lay. One  of  these  safeguards  is  the  statutory 
provision  that  no  more  of  the  delinquent 
owner's  land  shall  be  sold  for  the  taxes  due 
thereon  than  is  necessary.  Another  is  that 
the  sale  shall  be  at  public  auction,  at  a  cer- 
tain place,  and  on  certain  days,  and  after 
due  publication  in  a  manner  particularly  set 
out  in  the  statute.  Still  another  safeguard 
is  the  one  embedded  in  the  general  policy  of 
the  law,  which  is  that  the  bidding  shall  not 
be  stifled,  or  competition  discouraged.  It 
cannot  be  said  -that  a  delinquent  taxpayer 
deserves  no  consideration  at  the  hands  of 
the  state  because  he  has  failed  to  perform 
one  of  the  most  important  duties  which  she 
has  enjoined  upon  him.  The  statute  is  not 
penal,  but  remedial.  The  state  seeks  only 
to  get  her  revenue  by  this  means,  not  to  pun- 


ish the  delinquent  taxpayer.  The  right  of 
property  is  involved  which,  in  the  eyes  of  the 
law,  has  been  a  sacred  right  from  time  im- 
memorial. The  right  of  the  state  to  its  rev- 
enue, only,  is  superior  to  that  of  the  owner. 
The  remedy  was  not  designed  for  the  benefit 
of  land  speculators.  The  rights  of  the  de- 
linquent landowner  stand  next  to  those  of 
the  state.  He  has  a  right  to  demand  that 
competition  at  the  sale  shall  be  unfettered 
by  any  arrangement,  or  agreement,  between 
prospective  bidders,  which  has  for  its  object 
the  acquisition  of  the  greatest  amount  of  his 
land  for  the  taxes  due  on  it  Such  an  agree- 
ment between  competitive  bidders,  or  pro- 
spective bidders,  is  a  fraud  upon  the  law. 
The  agreement  between  Marple  and  Bender, 
who  were  not  general  partners,  to  become 
partners  in  all  lands  thereafter  sold  for  tax, 
and  purchased  by  either  of  them,  is  purely  a 
speculative  contract  It  is,  In  effect,  an 
agreement  not  to  bid  against  each  other,  and 
is  therefore  against  public  policy.  That  the 
agreement  does  not  relate  to  any  particular 
piece,  or  tract,  of  land,  but  comprehends  all 
lands  that  may  be  thereafter  sold  for  taxes, 
regardless  of  quantity,  locality,  or  ownership, 
renders  the  agreement  all  the  more  objection- 
able, as  showing  more  clearly  the  purpose  to 
stifle  competition.  If  such  an  arrangement 
between  two  competitive  bidders  could  be 
considered  lawful,  then  it  would  follow  that 
the  same  arrangement  between  any  number 
of  persons  would  likewise  be  lawful,  because 
there  is  no  limit  upon  the  number  of  persons 
that  may  form  a  partnership,  and  that  would 
lead  to  the  destruction  of  competition  alto- 
gether. But  such  an  agreement  is  against 
public  policy  and  is  ground  for  avoiding  the 
tax  sale  and  deed.  The  authorities  are  not 
harmonious  on  the  question  here  discussed; 
but  we  think  the  weight  of  reason,  if  not  the 
greater  number  of  adjudicated  cases,  sup- 
ports our  conclusion. 

The  land  in  the  present  case  is  worth  over 
$6,000,  and  was  purchased  for  $5.54,  the 
amount  of  tax  due  on  it  If  Marple  and 
Bender  had  competed  for  the  purchase  of  it, 
it  is  more  than  likely  that  not  more  than 
one  acre  of  it  would  have  been  sold  for  the 
tax.  Is  it  not  more  consonant  with  Justice^ 
and  far  the  better  policy,  to  hold  such  specu- 
lative contracts,  which  tend  to  destroy  com- 
petition, unlawful,  than  it  would  be  to  up- 
hold them?  We  think  so.  The  purchasers 
lose  nothing  but  their  bargain.  They  get 
their  money  back  with  large  interest  But, 
if  the  contract  should  be  held  lawful,  plain- 
tiff would  lose  its  land.  A  purchaser  who 
buys  at  a  tax  sale,  knowing  the  land  to  exist, 
takes  no  risk.  He  has  all  to  gain  and  noth- 
ing to  lose.  Justice,  in  the  present  case,  is 
clearly  on  the  side  of  the  landowner. 

The  following  authorities  will  be  found  to 
support  this  opinion,  viz.:  Dudley  v.  Little, 
2  Ohio,  504,  15  Am.  Dec.  576;  Slater  v.  Max- 
well, 6  Wall.  268,  18  L.  Ed.  796;   Kerwer  v. 
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Allen,  31  Iowa,  578;   Easton  y.  Mawkinney, 
37  Iowa,  601;   1  Blackwell  on  Tax  Titles,  § 
559;  2  Cooley  on  Taxation  (3d  Ed.)  p.  943. 
We  afl9rm  the  decree  of  tbe  lower  court 

BRANNON,  J.  (dissenting.  I  cannot  see 
that  an  agreement  between  two  persons  to 
bny  jointly  at  a  tax  sale  is  nnlawfnl ;  there 
being  no  combination  to  prevent  competition. 
It  is  a  sale  nnder  state  authority.  Two  may 
purchase  at  a  judicial  sale.  Henderson  v. 
Henrie,  61  W.  Va.  183,  56  S.  B.  369.  What 
diflPerenoe?  ''No  combination  to  prevent  com- 
petition at  a  tax  sale  is  to  be  implied  from 
the  mere  fact  of  a  Joint  purchase  by  two  per- 
sons of  tracts  of  land  struck  oCF  at  such  sale." 
Kerr  v.  Kipp,  37  Minn.  25,  33  N.  W.  116. 
"It  being  lawful  to  buy  at  tax  sales,  a  part- 
nership to  acquire  lands  at  such  sales  is  le- 
gal.'*  Dawson  v.  Ward,  71  Tex.  72,  9  S.  W. 
106.  '*Two  persons  or  more  may  unite  in 
bidding  off  property,  if  their  purpose  is  not 
to  prevent  competition  among  bidders,  but 
for  their  mutual  convenience,  as  with  the 
view  of  enabling  them  to  become  Joint  own- 
ers, or  in  case  each  desires  to  purchase  a 
part  only  of  certain  property  offered  entire, 
or  for  any  other  reasonable  or  proper  pur- 
pose." Blackwell  on  Tax  Titles,  S  559.  Black 
on  Tax  Titles,  §  246,  says  it  is  clear  that 
two  or  more  persons  may  agree  to  bid  Jointly, 
if  they  do  so  to  protect  their  own  interest 
and  not  to  prevent  competition.  I  dte,  also, 
27  Am.  &  Eng.  Ency.  Law,  840,  and  37  Cyc. 
1360,  and  Ckx)ley  on  Taxation,  944.  The  cases 
cited  by  Judge  WILLIAMS  will  not  sustain 
him.  They  are  cases  of  rings  or  agreements 
not  to  bid  against  each  other,  or  where  the 
purchaser  had  declared  the  owner  would 
redeem,  and  the  like.  Even  in  the  Ohio 
case  (Dudley  v.  Little,  2  Ohio,  504,  15  Am. 
Dec.  575)  there  was  combination.  The  opin- 
ion says  it  was  not  meant  to  hold  that  part- 
ners cannot  purchase  at  a  tax  sale  for  con- 
venience of  business.  Judge  Poffenbarger, 
in  Lohr  v.  George,  65  W.  Va.  241,  6i  S.  E. 
609,  refers  to  this  subject  There  he  suggests 
that  the  agreement  must  relate  to  the  par- 
ticular land.  That  is  not  the  case  in  this 
instance.  He  dtes  authority  for  the  proposi- 
tion. Who  is  hurt  by  the  agreement  in  this 
case? 

P0FFENBARGB2R,  J.,  also  dissents,  and 
concurs  In  this  note. 

(70  W.  Vo.  122) 

WORLBY  V.  RALEIGH  LUMBER  (X). 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

Dec  12,  1911.) 

(Byllahut  hy  ike  Oowri,) 

1.  liASTEB    AND    SERVANT    (§§    101,    102*)— In- 

jTTBifis    TO    Sebvant-— Appliances  — Cabs 
Required. 

A  master  does  not  owe  to  his  servant  en- 
gaged  in    using   appliances   furnished    by    the 


master  in  building  a  sawmill  the  same  degree 
of  care  in  furnishing  safe  appliances  as  he 
would  owe  in  case  of  a  completed  and  operat- 
ing mill. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§_  135,  171,  174,  178,  179, 
180-184,  192;    Dec.  Dig.  K  101,  102.*] 

2.  Master  and  Servant  (§§  101,  102*)— Inju- 
ries TO  Servant— Appliances— Garb  Re- 
quired. 

The  rule  of  law  is  not  that  a  master  must 
furnish  to  his  servant  reasonably  safe  ma- 
chinery, appliances,  or  instrumentalities  for 
work;  but  it  is  that  the  master  must  exercise 
reasonable  care  and  diligence  to  furnish  rea- 
sonably safe  machinery,  appliances,  and  in- 
strumentalities. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  135,  137,  174.  178,  179, 
180-184,  192;    Dec.  Dig.  |{  101.  102.*] 

8.  Master  and  Servant  (|  265*)— Injuries 
to  Servant— Appliances— Care  Required 
—Burden  of  Proov. 

In  an  action  by  a  servant  against  a  mas- 
ter for  injury  from  a  defect  in  an  appliance, 
machine,  or  instrumentality  furnished  by  the 
master,  it  is  incumbent  on  the  servant  to  show 
such  defect,  and  that  the  injury  comes  from 
it.  If  it  might  have  come  from  one  or  an- 
other cause,  for  one  of  which  the  master  is 
not  liable,  there  can  be  no  recovery.  Recov- 
ery cannot  rest  on  mere  surmise  or  conjec- 
ture as  to  the  cause  or  source  of  the  injury. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  894-908;  Dec.  Dig.  i 
265.*1 

Error  to  Circuit  Court,  Raleigh  County. 

Action  by  George  W.  Worley  against  the 
Raleigh  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed, Judgment  set  aside,  and  new  trial 
granted. 

Vinson  &  Thompson,  James  J.  Divine,  and 
McGinnis  ft  Hatcher,  for  plaintiff  in  error. 
Farley,  Sutphin  &  Ward,  for  defendant  In 
error. 

BRANNON,  J.  Raleigh  Lumber  Company 
had  about  completed  a  new  mill.  It  was  en- 
gaged in  putting  in  its  place  a  pipe  of  con- 
siderable length  running  from  the  boiler  to 
some  part  of  the  sawmill  for  the  conveyance 
of  steam,  and  was  adjusting  and  testing  the 
pipe.  Steam  was  turned  on  into  this  pipe, 
and  it  disclosed  a  leak  between  two  sections 
of  the  pipe.  Steam  was  turned  off,  and 
George  W.  Worley,  a  workman  who  had 
been  employed  in  the  construction  of  the 
mlH,  was  engaged  at  the  point  of  leakage 
in  tightening  up  a  flange  coupling  which  was 
leaking,  when  an  ell  burst  at  his  feet,  and 
a  large  quantity  of  steam,  which  had  been 
turned  on  again,  escaped  and  badly  burned 
Worley.  In  an  action  brought  by  him  against 
the  lumber  company  he  recovered  verdict 
and  Judgment  for  |3,000,  from  which  the 
lumber  company  has  sued  out  a  writ  of  er- 
ror. 

Much  argument  is  made  to  sustain  a  de- 
murrer to  the  declaration  overruled  by  the 
court     We  think  the  declaration  is  good. 
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It  Involves  nothing  necessary  to  be  here 
stated. 

[1]  iDStrnctlon  No.  1  for  the  plaintiff  is 
excepted  to.  It  reads  as  follows:  'The  court 
instructs  the  jury  that  the  duties  of  the 
master  to  provide  a  reasonably  safe  and  suit- 
able machinery  and  appliances  for  the  busi- 
ness and  to  furnish  a  safe  place  In  which 
his  servant  is  to  work  are  duties  which  the 
master  can  either  perform  personally  or 
delegate  their  performance  to  some  one  else; 
but  if  both  the  master  and  the  person  to 
whom  such  duties  are  delegated  fail  in  the 
performance  of  any  of  said  duties,  and  in- 
jury results  to  the  servant  by  reason  of 
said  failure,  the  master  is  liable  for  such 
injury."  This  mill  was  yet  incomplete.  It 
was  not  yet  in  actual  operation.  The  piping 
that  was  being  put  down  was  indispensable 
for  the  operation  of  the  mill.  Worley  was 
helping  to  put  that  pipe  in  place.  The  ob- 
jection to  this  instruction  is  that  it  sets  up 
a  standard  of  duty  of  the  employer  applica- 
ble to  a  complete  operating  mill.  It  demands 
of  the  employer  the  same  degree  of  duty 
as  to  machiuei'y  exacted  of  an  owner  of  a 
running  mill.  The  principle  governing  the 
trial  seems  to  be  wrong.  The  trial  was  up- 
on an  erroneous  theory,  that  of  a  running 
mill.  You  cannot  exact  of  a  mill  builder 
that  high  degree  of  care  as  to  good  machin- 
ery or  appliances,  when  they  are  being  put 
up  and  tested,  as  if  completed  and  running. 
You  cannot  demand  the  same  degree  of  duty 
as  to  a  new  and  untried  pipe,  when  being 
put  down  and  tested,  as  you  could  in  the 
case  of  a  steam  pipe  in  a  finished  and  operat- 
ing mill.  Labatt  on  Master  and  Servant,  {  29, 
says:  "It  is  well  settled  that,  where  the  in- 
strumentality which  caused  the  injury  was 
still  incomplete  at  the  time  of  the  accident, 
and  the  injured  servant  was  engaged  in  the 
work  of  bringing  it  to  completion,  the  ques- 
tion whether  the  master  was  in  the  exercise 
of  due  care  is  determined  with  reference  to 
a  lower  standard  than  that  which  is  applied 
in  the  case  of  instrumentalities  which  have 
been  put  in  a  finished  condition  and  are  in 
regular  use  in  the  normal  course  of  the  busi- 
ness. A  similar  qualification  of  the  master's 
liability  is  admitted  where  the  injured  serv- 
ant, was  hired  for  the  express  purpose  of 
assisting  in  the  repair,  demolition,  or  altera- 
tion of  some  Instrumentality,  and  the  un- 
safe conditions  from  which  the  injury  result- 
ed arose  from  or  were  Incidental  to  the  work 
thus  undertaken  by  him."  In  Armour  v. 
Hahn,  111  U.  S.  313,  4  Sup.  Ot  433,  28  L. 
Ed.  440,  it  was  held:  '"The  obligation  of  a 
master  to  provide  reasonably  safe  places 
and  structures  for  his  servants  to  work  upon 
does  not  oblige  him  to  keep  a  building,  ^hich 
they  are  employed  in  erecting,  in  a  safe  con- 
dition at  every  moment  of  their  work,  so  far 
as  its  safety  depends  on  the  due  performance 
of  that  work  by  them  and  their  fellow  serv- 
ants," 

[21  There  is  another  objection  to  that  in- 


struction. It  says  that  the  master  must  pro- 
vide  "a  reasonably  safe  and  suitable  ma« 
chinery  and  appliances  for  the  business." 
This  makes  the  master  guarantee  the  safety 
of  the  pipe.  The  law  Is  that  it  is  the  duty 
of  the  master  to  use  reasonable  care  and  dili- 
gence to  furnish  suitable  machinery  and  ap- 
pliances. In  Osner  v.  Zadek,  120  111.  App. 
444,  an  instruction  like  this  one  was  given. 
The  court  said:  "Under  the  instruction  the 
jury  may  have  found  for  the  plaintiff,  if  they 
believed  from  the  evidence  that  the  machin- 
ery was  not  reasonably  safe,  even  though 
the  appellant  used  the  utmost  diligence  to 
procure  a  safe  machine,  and  even  though 
there  was  no  defect  discoverable  by  the  ex- 
ercise of  ordinary  diligence.  This  Is  not 
the  law.  The  master's  obligation  is  not  to 
supply  the  servants  with  absolutely  safe 
machinery  or  any  particular  kind  of  machin- 
ery; but  his  obligation  is  to  use  ordinary 
and  reasonable  care  not  to  subject  the  serv- 
ant to  extraordinary  and  unreasonable  dan- 
ger. The  law  Imposes  upon  the  company  the 
obligation  to  use  reasonable  care  and  dili- 
gence in  providing  suitable  and  safe  machin- 
ery." In  Belleville  Pump  Works  v.  Bender, 
69  111.  App.  189,  the  court  says:  "The  second 
instruction  given  for  the  plaintiff  was  er- 
roneous. It  told  the  jury  that  it  was  the 
duty  of  the  master  to  furnish  his  servants 
with  tools  and  appliances  that  were  reason- 
ably safe.  The  law  is  that  he  is  only  re- 
quired to  use  reasonable  and  ordinary  care 
and  diligence  in  providing  suitable  and  safe 
machinery.  Camp  Point  Co.  v.  Ballon,  71  IlL 
421."  In  Wonder  v.  B.  &  O.,  32  Md.  411, 
3  Am.  Rep.  143,  it  is  stated  that:  "All  that 
can  be  required  of  the  master  is  that  he 
should  use  due  and  reasonable  diligence  in 
providing  safe  and  sound  machinery."  In 
Southern  Ry.  Co.  v.  Mauzy,  98  Va.  692,  37 
S.  E.  285,  it  is  held  that:  ''It  is  error  to 
charge  in  an  action  by  an  employ^  for  in- 
juries received  that  one  of  the  personal  du- 
ties of  the  master  is  to  furnish  safe  and 
sound  machinery  for  the  use  of  the  servants, 
since  it  is  his  duty  to  use  only  ordinary  care 
and  diligence  to  provide  reasonably  safe  and 
suitable  machinery."  Much  law  sustains 
this  position.    Atlantic  &  D.  Ry.  Co.  v.  West, 

101  Va.  13,  42  S.  E.  914;    Parlett  v.  Dunn, 

102  Va.  459,  46  S.  E.  467.  The  rule  is  so 
stated  in  9  Encyclopedia  Digest  of  Va.  & 
W.  Va.  R.  674. 

Another  objection  to  instruction  No.  1  is 
that  it  requires  the  defendant  to  furnish  a 
safe  place  for  work.  The  plaintiff  had  been, 
and  at  the  time  of  the  injury  was,  working 
in  the  construction  of  this  new  mill.  Could 
he  expect  a  safe  place  to  work  in  wh^i  the 
mill  was  in  process  of  construction? 

But  that  is  not  all  as  to  this  feature  of 
the  instruction.  There  was  no  evidence  as 
to  the  unsafety  of  the  place,  or  of  that  being 
the  cause  of  the  misfortune.  If  the  evidence 
tends  to  show  anything  as  the  cause  of  the 
accident  it  is  the  want  of  drain  holes  in  the 
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en  of  the  pipe.  That  only  is  alleged  hy  the 
plaintiff  as  such  cause.  This  instruction 
makes  the  safety  of  the  place  of  work  an 
element  to  be  passed  on  by  the  jury.  It  tend- 
ed to  mislead  the  jury.  This  instruction 
told  the  Jury  that  the  master  must  furnish 
a  safe  place  for  work  when  he  was  only 
bound  to  use  care  to  do  so,  as  in  the  case  of 
suitable  machinery.  And  this  instruction  did 
not  suit  the  case  of  an  incomplete  mill.  It 
strikes  me  that  this  instruction  is  also  want- 
ing in  failing  to  put  to  the  jury  the  question 
whether  the  master  knew  or  should  haye 
known  of  the  alleged .  defects  in  the  pipes. 
Hoffman  y.  Didsinson,  81  W.  Ya.  142,  6  S. 
E.  53,  point  11.  These  terrible  accidents 
will  happen  in  such  operations  as  that  in 
this  case.  Negligence  must  be  established. 
The  master  does  not  guarantee  the  safety 
of  the  servants.  His  duty  is  reasonable  care 
having  relation  to  the  parties,  the  business 
on  band  and  in  view  of  the  situation  of  the 
parties  under  the  circumstances.  Oliver  v. 
Ohio  River  Co.,  42  W.  Ya.  708,  26  8.  B. 
444;  Fulton  v.  Crosby  Co.,  57  W.  Ya.  91, 
49  S.  S).  1012.  Remember  that  this  was  not 
an  operating  mill,  but  still  in  process  of 
construction,  especially  so  as  to  this  piping. 
Worley  was  engaged  in  constructive  work. 

Instruction  No.  8  Is  bad  for  reasons  above 
stated,  ^he  court  instructs  the  jury  that 
it  is  the  direct  personal  and  absolute  obliga- 
tion of  the  master  to  provide  a  reasonably 
safe  and  suitable  machinery  and  appliance 
for  the  business.  This  includes  the  exercise 
of  reasonable  care  in  furnishing  such  ap- 
pliances. The  master  must  furnish  a  rea« 
Bonably  safe  place  in  wl\ich  his  servant  is 
to  work.  And  the  jury  are  further  instructp 
ed  that  a  master  is  liable  for  any  injury  due 
to  the  neglect  or  failure  of  the  master  to 
provide  such  reasonably  safe  and  suitable 
machinery  and  appliances  for  the  business, 
or  to  exercise  such  reasonable  care  in  fur- 
nishing such  appliances  or  to  furnish  his 
servants  a  .reasonably  safe  place  in  which 
to  work."  This  instruction  seems  to  intro- 
duce the  rule  of  reasonable  care  in  furnish- 
ing appliances.  Instruction  No.  1  does  not 
do  so.  If  instruction  3  is  to  be  construed  as 
stating  that  all  that  is  required  of  the  master 
is  that  he  use  care  in  furnishing  appliances, 
it  is  inconsistent  with  No.  1,  which  declares 
that  the  master  must  provide  reasonably 
safe  appliances  and  machinery  and  safe 
place  to  work  In.  Which  instruction  would 
the  jury  follow?  But  does  instruction'  3 
say  that  all  that  is  required  Is  that  the 
master  use  care  in  furnishing  good  appli- 
ances? It  opens  by  saying  that  it  is  the  "di- 
rect personal  and  absolute  obligation  of  the 
master  to  provide  a  reasonably  safe  and 
suitable  machinery  and  appliances.*'  It  then 
says  that  this  includes  reasonable  care  in 
furnishing  such  appliances.  Which  standard 
of  duty  are  we  to  take  as  spoken  by  this 
iiistructlon?  It  is  unclear  and  uncertain, 
and  liable  to  mislead  the  jury  in  addition  to 


reasons  given  above  rendering  It  bad.  It 
does  not  properly  and  clearly  state  the  duty 
of  the  master. 

We  do  not  think  instruction  4  is  bad. 

[3]  On  consideration  of  the  evidence  of  the 
plaintiff  alone  we  have  come  to  the  conclu- 
sion that  it  does  not  sustain  the  action,  be- 
cause it  does  not  clearly  show  and  identify 
the  cause  of  the  injury  to  the  plaintiff.  This 
\a  an  action  based  on  negligence,  which  the 
plaintiff  must  prove.  He  must  show  the 
cause  of  the  injury  and  also  the  defend- 
ant's negligence  responsible  for  it  The 
plaintiff's  evidence  Is  aimed  to  show  that 
there  were  no  traps  or  drain  holes  in  the 
steam  pipes,  and  that  from  condensation  of 
steam  there  was  a  water  deposit  in  the  pipe, 
and  that  when  the  steam  would  be  turned 
on  It  would  break  the  pipe  because  of  the 
presence  of  this  water  producing  what  is 
called  "water  hammer,"  which  broke  the 
pipe.  It  is  not  shown  that  the  want  of  drain 
holes  caused  the  pipe  to  burst  by  producing 
water  hammer  which  would  break  the  pipe. 
It  is  claimed  that  water  in  the  pipe  when 
steam  is  turned  on  will  produce  water  ham- 
mer which  may  break  the  steel  pipe.  It  is 
not  established  that  water  hammer  will  break 
the  pipe.  Water  hammer  makes  a  loud  noise. 
Nobody  heard  it     No  evidence  at  all  proves  It 

The  evidence  is  indefinite  to  show  that  the 
want  of  drain  holes  caused  the  accident  It 
may  have  come  from  latent  defect  in  the 
pipe,  a  theory  more  plausible  than  that  a 
little  water  in  the  pipe  would  burst  it  The 
law  requires  definite  evidence  fixing  the 
cause  of  disaster.  "The  doctrine  stated  in 
the  last  section  involves  the  corollary  that  a 
servant  cannot  recover  where  it  is  merely 
a  matter  of  conjecture,  surmise,  speculation, 
or  supposition,  whether  the  injury  was  or 
was  not  due  to  the  negligence  of  the  master 
or  of  an  employ^  for  whose  acts  and  omis- 
sions he  is  responsible."  Labatt,  Master  & 
Servant,  {  887.  In  Patton  v.  Texas  R.  R. 
Co.,  179  U.  S.  658,  21  Sup.  Ct  275,  45  L. 
Ed.  361,  the  Supreme  Court  said:  "It  is  not 
sufficient  for  the  employ^  to  show  that  the 
employer  may  have  been  guilty  of  negligence; 
the  evidence  must  point  to  the  fact  that  he 
was.  And  where  the  testimony  leaves  the 
matter  uncertain,  and  shows  that  any  one  of 
a  half  dozen  things  may  have  brought  about 
the  injury  for  some  of  which  the  employer 
is  responsible,  and  for  some  of  which  he  is 
not,  it  is  not  for  the  jury  to  guess  between 
these  half  dozen  causes  and  find  that  the 
negligence  of  the  employer  was  the  real 
cause,  when  there  is  no  satisfactory  founda- 
tion in  the  testimony  for  that  conclusion." 
For  this  plain  proposition  abundant  law 
will  be  found  in  Green  v.  R.  R.  Co.,  72  S. 
C.  398,  52  S.  B.  45,  5  Am.  &  Eng.  Ann.  Cas. 
165,  and  note.  The  evidence  of  three  of  the 
plaintiff's  witnesses  tends  to  show  that  the 
want  of  these  drain  holes  was  the  source  of 
the  accident;  but  one  of  them,  perhaps  two, 
say  that  they  could  not  say  with  any  certain- 
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ty  what  caused  the  accident.  They  seem  to 
surmise  that  such  was  the  cause-^ve  that 
as  their  opinion.  Their  evidence  to  that  ef- 
fect is  given  with  hesitancy.  They  do  not 
assert  it  with  any  confidence,  but  manifest 
uncertainty  of  opinion.  On  the  other  hand, 
nine  witnesses  for  the  defense,  experienced 
millwrights  and  mechanics  who  had  erected 
mills  of  this  type,  declared  that  drain 
holes  or  steam  traps  were  for  the  purpose 
of  draining  the  pipes  to  prevent  freezing  or 
to  protect  the  engine  or  cylinder,  and  not 
to  secure  safety  or  to  prevent  bursting  of 
the  pipes.  Two  other  witnesses  declared 
that  drain  holes  were  not  necessary  for  safe- 
ty. The  witnesses  for  the  plaintiff  had  only 
worked  about  mills  some,  but  were  not  ma- 
chinists, mechanical  engineers,  or  mill- 
wrights. The  plaintiff  did  not  sustain  his 
case. 

Again,  if  the  pipe  burst  from  want  of 
drain  holes,  who  is  responsible?  Who  should 
have  put  them  in?  The  millwright,  his  neg- 
ligence, if  any,  is  negligence  of  a  fellow 
servant  But  the  case  does  not  establish  any 
negligence. 

We  think  that  the  plaintiff's  instruction 
7,  directing  the  Jury  to  find  for  the  defend- 
ant, should  have  been  given.  Under  these 
principles  we  are  led  to  reverse  the  judg- 
ment, set  aside  the  verdict,  grant  a  new 
trial  and  remand  the  cause. 


W.  Va.  560) 
SOHOONOVBQEl  v.  BALTIMORE  &  O.  R.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  24,  1911.     Rehearing  Denied 

Jan.  12,  1912.) 

(Byllahut  hy  the  Court,) 

1.  JuDOMENT  ({  273*)  — Entry  Nunc  Peo 
Tunc. 

A  final  Judgment,  rendered  but  not  entered 
by  reason  of  inadvertency  of  the  clerk,  may  be 
entered  by  a  nunc  pro  tunc  order  at  a  term  of 
the  court  subsequent  to  the  one  at  which  it 
was  rendered,  provided  the  evidence  of  the  ren- 
dition thereof  is  sufficient 

[Ed.   Note. — For  other  cases,   see   Judgment, 
Cent  Dig.  SI  52&-541 ;   Dec.  Dig.  S  273.*] 

2.  Appkal  and  Ebbob  (S  134*)— RBcoBn— Cob- 

BECTION. 

A  writ  of  error  to  such  a  judgment  awarded 
and  perfected  before  entry  thereof  may  be  sus- 
tained by  the  filing  of  a  supplemental  record  in 
the  appellate  court  showing  amendment  by 
such  nunc  pro  tunc  order. 

[£3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  898;  Dec.  Dig.  S  131.*] 

3.  Railroads  (§  325*)— Injuries  to  Minors 
— contbibutobt  nsoligencb. 

In  an  action  by  an  infant  between  11  and 
12  years  old  against  a  railroad  company  to  re- 
cover damages  for  an  injury  sustained  by  the 
former  on  a  highway  crossing,  or  one  treated  as 
such,  by  the  negligence  of  the  latter,  the  trial 
court  may  hold  the  plaintiff  barred  by  his  con- 
tributory negligence,  upon  a  proper  application 
for  such  ruling,  if  the  facts  and  circumstances 
of  the  case  warrant  it. 

[Ed.   Note.— For  other   cases,   see  Railroads, 
Cent  Dig.  |{  1029-1036 ;   Dec  Dig.  |  325.*] 


4.  Railboads  (JI  325*)— Injubies— Contbibu- 
tory  Negligence— Childben. 

In  the  use  of  highways,  children  must  ex- 
ercise such  reasonable  care,  caution,  and  pru- 
dence for  their  safety  as  may  be  expected  from 
them,  in  view  of  their  immaturity.  The  stand- 
ard or  measure  of  duty  in  each  case  is  determin- 
able by  the  capacity  ordinarily  possessed  and 
exercised  by  children  of  the  age  and  develop- 
ment of  the  class  to  which  the  individual  be- 
longs. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1029-1036 ;    Dec.  Dig.  S  325.*] 

5.  Railboads  (S  300*)— Opebation— Ihjubieb 
AT  Crossing — Duty  of  Railroad. 

In  passing  its  train  over  a  crossing  pro- 
vided bj  itself  for  public  use,  though  not  legally 
a  public  crossing,  a  railroad  company  must 
comply  with  the  common-law  requirements,  im- 
posed for  the  safety  of  persons  using  public 
crossings. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  955 ;   Dec  Dig.  i  300.*] 

6.  Railroads  (S  338*)— Operation— Injubibs 
AT  Crossing — Injuby  Avoidable  Notwith- 
standing CONTBIBUTOBY  NEQLIGENCB. 

Though  a  person  injured  on  such  a  crossing 
by  a  train  was  himself  in  fault  bis  negligence 
does  not  preclude  recovery  for  the  injury,  if 
the  servants  of  the  railway  company  in  charge 
of  the  train  could  have  discovered  the  danger 
and  prevented  the  injury  b^  keeping  a  lookout 
on  the  crossing  and  checkme  or  stopping  the 
train.  In  such  case,  their  failure  of  duty  is 
the  latest  negligence  and  the  proximate  cause 
of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §|  1096-1099 ;   Dec.  Dig.  |  338.*] 

Error  to  Circuit  Court  Cabell  County. 

Action  by  Clifford  Scboonover  against  tbe 
Baltimore  &  Ohio  Railroad  Company.  Judg- 
ment for  defendant  and  plaintiff  brings  er- 
ror.   Reversed. 

Williams,  Scott  *&  Lovett,  for  plaintiff  in 
error.  Vinson  &  Thompson,  for  defendant  in 
error. 


POFFENBARGER,  J.  In  an  action  of 
trespass  on  the  case,  brought  by  Clifford 
Scboonover  against  the  Baltimore  &  Ohio 
Railroad  Company,  in  the  circuit  court  of 
Cabell  county,  for  the  recovery  of  damages 
for  a  personal  injury,  alleged  to  have  been 
wrought  by  the  negligence  of  the  defendant, 
there  was  a  demurrer  to  the  evidence  of  the 
plaintiff,  which  the  court  sustained,  after  a 
conditional  verdict  had  been  found  by  the 
jury,  assessing  the  damages  at  the  sum  of 
$3,000.  Agreeably  to  the  finding  of  the  court 
upon  the  law  of  the  case,  an  order  was  en- 
tered, sustaining  the  demurrer  and  giving 
the  defendant  a  judgment  for  costs,  but  not 
dismissing  the  action.  However,  a  writ  of 
error  was  awarded,  and  the  case  submitted  to 
the  court  as  upon  a  final  judgment  That  this 
was  not  a  final  judgment  In  appellate  law  ap- 
pears from  Epstein  v.  Totten.  63  W.  Va.  602, 
60  S.  E.  614;  De  Armit  v.  Whitmer,  63  W. 
Va.  301, 60  S.  E.  136;  Ritchie  County  Bank  v. 
Bee,  60  W.  Va.  386,  55  S.  K  380;  Oorley  v. 
Corley,  53  W.  Va.  142,  44  S.  E.  132,  47  S.  BL 
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145 ;  Hannah  y.  Bank,  53  W.  Va.  82,  44  S.  E. 
152. 

After  submission  of  tbe  case  in  this  court, 
however,  the  circuit  court  entered  an  order, 
reciting  rendition  of  Judgment  of  nil  capiat 
at  the  time  of  the  entry  of  the  order  above 
described  and  clerical  omission  to  Include 
It  In  that  order,  and  entering  the  Judgment 
nunc  pro  tunc.  This  raises  the  question  of 
power  in  the  trial  court  to  amend  its  record, 
after  perfection  of  a  writ  of  error  and  sub- 
mission in  the  appellate  court. 

[1]  Legally  the  Inquiry  divides  into  two 
parts,  the  first  of  which  is  whether  a  final 
Judgment  can  be  entered  nunc  pro  tunc ;  and 
the  other  whether  an  amendment  so  made 
win  sustain  the  writ  of  error.  Such  an 
amendment  may  be  made.  Vance  v.  Railway 
Co.,  53  W.  Va.  338,  44  S.  E.  461;  Nlnde  v. 
Clarke,  4  Am.  St  Rep.  832,  note,  pp.  828-^0. 
In  this  valuable  note,  we  find  the  following 
proposition,  sustained  by  numerous  deci- 
sions: "A  court  which  has  ordered  a  Judg- 
ment which  the  clerk  has  failed  or  neglected 
to  enter  in  the  record  has  power,  even  after 
the  term  at  which  it  was  rendered  has 
passed,  to  order  the  Judgment  so  rendered 
to  be  entered  nunc  pro  tunc,  provided  there 
be  satisfactory  evidence  that  the  Judgment 
was  rendered  as  alleged,  and  of  the  nature 
and  extent  of  the  relief  granted  by  it."  Suf- 
ficiency of  the  evidence  upon  which  the 
amendment  was  made  la  not  questioned. 

[2]  That  an  amendment  of  the  record  of 
a  case  in  the  trial  court,  pending  a  writ  of 
error,  may  be  carried  into  the  record  in  the 
appellate  court  and  made  effective  there  Is 
also  affirmed  by  authority.  After  such  an 
amendment,  carried  up  as  aforesaid,  the  ap- 
pellate court  will  act  upon  the  record  as  cor- 
rected. Wells  V.  Smith,  49  W.  Va.  78,  38  S. 
E.  547 ;  Gauley  Coal  Land  Ass'n  v.  Spies,  61 
W.  Va.  19,  55  S.  E.  903;  Hopkins  v.  Railroad 
Co.,  42  W.  Va.  535,  26  S.  E.  187 ;  18  Enc.  PL 
&  Pr.  958.  We  find  no  authority  inconsistent 
with  this  view.  Hastily  read,  Tatum  v.  Sni- 
dow,  2  Hen.  &  M.  (Va.)  542,  may  seem  to  be 
so,  but  it  is  not  Though  t£e  subsequent  or- 
der therein  entered  recited  omission  of  entry 
of  the  judgment  by  the  clerk,  the  Judgment 
was  not  entered  nunc  pro  tunc  and  virtually 
dated  back,  as  In  this  case,  so  as  to  work  an 
amendment 

Reason  and  Justice,  ad  well  as  authority, 
sustain  our  conclusion,  ^e  defect  resulted 
from  mere  inadvertence  and  was  purely  tech- 
nicaL  Until  the  hearhig  on  the  writ  of  er- 
ror, both  parties  proceeded  under  the  impres- 
sion that  the  Judgment  was  technically,  as 
well  as  substantially,  final.  Discovery  of  the 
defect  then  was  matter  of  surprise  to  them, 
as,  no  doubt,  it  was  to  the  trial  court  on  the 
application  for  amendment  Correction 
thereof  by  amendment  saves  time  and  ex- 
pense and  facilitates  disposition  of  business, 
without  working  injury  In  any  respect. 

The  plaintiff,  a  boy  about  11^  years  old. 


was  so  badly  injured  on  the  track  of  the  de- 
fendant company  that  one  of  his  legs  had  to 
be  amputated  below  the  knee.  The  injury 
occurred  at  a  point  used  as  a  crossing,  but 
the  status  of  that  crossing  is  an  element  in 
the  case.  It  would  be  in  the  line  of  Seven- 
teenth street,  of  the  city  of  Huntington,  if 
extended  northward  so  as  to  cross  the  rail- 
road, but  had  never  been  established  by  the 
city  as  a  street  or  public  crossing.  The  gen- 
eral direction  of  the  railroad  at  that  point 
is  east  and  west  On  the  south  side  thereof 
and  west  of  Seventeenth  street,  running  to 
the  railroad  at  right  angles,  there  was  a 
park,  boarded  up  along  the  railroad  on  one 
side,  and  along  said  street  on  another,  in 
which  a  game  of  baseball  was  played  on  the 
day  of  the  injury.  The  grandstand,  occu- 
pied by  spectators,  was  In  the  angle.  Occa- 
sionally, foul  balls  would  go  over  the  fence, 
and  boys  on  the  outside  recovered  and  re- 
turned them,  in  consideration  of  which  they 
were  admitted  into  the  park.  The  plaintiff 
and  a  number  of  other  persons  were  on  the 
outside;  some  watching  the  game  through 
cracks  in  the  fence,  and  others  looking  over 
the  fence  from  the  tops  of  box  cars,  standing 
on  a  switch  on  the  opposite  side  of  the  rail- 
road track.  A  foul  ball  having  gone  over  the 
fence  and  diagonally  across  the  railroad  in  a 
northeasterly  direction,  and  stopped  a  short 
distance  beyond,  from  15  to  30  feet,  the 
plaintiff  ran  after  it,  and  having  obtained  it 
ran  back  on  the  track,  whence  he  threw  it 
into  the  park,  halting  momentarily,  some  of 
the  witnesses  say.  At  this  time,  a  train, 
consisthig  of  an  engine  and  two  cars,  drawn 
by  the  engine  running  backwards,  was  ap- 
proaching from  the  east  at  the  rate  of  10  to 
15  miles  per  hour.  When  the  boy  threw 
the  ball.  In  apparent  ignorance  of  its  ap- 
proach, the  engine  was  not  more  than  60  or 
70  feet  distant  The  train  was  going  west, 
and  he  diagonally  across  the  track  in  a 
southwesterly  direction.  Hence  his  face  was 
turned  from  the  train,  but  he  went  on  the 
track  without  looking  for  an  approaching 
train  or  engine.  Wholly  absorbed  in  what  he 
was  doing,  he  was  oblivious  of  the  train. 
Some  witnesses  testify  that  they  and  others, 
seeing  the  danger,  called  to  him,  but  are  un- 
able to  say  he  heard  them,  as  there  was 
much  noise  and  confusion,  both  inside  and 
outside  of  the  park.  As  he  left  the  track, 
the  train,  rushing  on,  caught  his  right  foot 
and  leg.  Some  distance  east  of  the  place 
of  the  injury  there  was  a  cattle  pen,  near 
which  some  witnesses  say  there  were  two 
long  blasts  of  the  whistle  of  the  approaching 
engine,  one  east  and  the  other  west  Others 
say  they  never  heard  them.  There  is  no  evi- 
dence that  any  bell  was  rung  as  the  train  ap- 
proached the  crossing,  and  all  the  witnesses 
agree  that  Just  about  the  time  the  boy  was 
struck  two  or  three  short  sharp  blasts  from 
the  whistle  were  heard.  There  was  nobody 
on  the  tender  of  the  backing  engine,  nor  doeii 
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it  appear  that  anybody  on  the  engine  kept 
a  lookout  upon  the  crossing. 

That  the  train  was  running  at  a  higher 
rate  of  speed  than  the  city  ordinance  per- 
mitted seems  not  to  be  controverted.  At  any 
rate,  it  could  have  been  inferred  from  the 
evidence.  That  a  lower  rate  of  speed  would 
have  avoided  the  injury  is  another  inference 
justified  by  it,  since  the  boy  was  almost  out 
of  danger  when  the  train  struck  him.  There- 
fore we  may  safely  assume  negligence  on 
the  part  of  the  defendant  company. 

[8]  Whether  the  conduct  of  the  plaintiff 
amounted  to  contributory  negligence  is  an 
important  inquiry  In  the  case.  Had  he  been 
an  adult,  his  contributory  negligence  in  go- 
ing upon  the  railroad  track  directly  in  front 
of  the  approaching  train,  plainly  in  view, 
without  looking  in  either  direction  along  the 
track,  or  in  any  way  exercising  his  powers  of 
observation  for  his  own  safety,  would  be 
clearly  manifest  Rledel  v.  Traction  Co., 
63  W.  Va.  522, 61  S.  B.  821, 16  L.  R.  A.  (N.  S.) 
1123.  But  this  boy  was  only  about  11  years 
and  5  months  old.  He  testified,  in  January, 
1906,  that  he  had  attained  hfs  thirteenth  year 
in  the  preceding  November.  The  action  was 
brought  at  October  rules,  1904,  and  the  dec- 
laration avers  that  he  was-  hurt  on  the  23d 
day  of  April,  1904.  As  to  whether  a  person 
of  that  age  is  sui  juris  within  the  law  of 
negligence,  and  how  the  fact  is  to  be- deter- 
mined, there  is  some  conflict  among  the  au- 
thorities. In  some  jurisdictions,  the  courts 
hold  that,  between  the  ages  of  7  and  14,  therle 
is  a  presumption  of  a  lack  of  prudence,  fore- 
sight, caution,  and  comprehension  of  danger 
which  carries  every  case  to  the  jury,  and  de- 
nies to  the  court  the  power  to  say  there  was 
contributory  negligence  as  matter  of  law. 
Trumbo's  Adm'r  v.  Street  Car  Co.,  89  Va. 
780,  17  S.  E.  124;  Railway  Co.  y.  Quayle,  95 
Va.  741,  30  S.  B.  391;  City  of  Roanoke  v. 
ShuU,  97  Va.  419,  34  S.  E.  34,  75  Am.  St.  Rep. 
791.  Other  cases,  proceeding  upon  the  same 
theory,  will  be  found  cited  in  the  note  to 
Barnes  v.  Railroad  Co.,  49  Am.  St.  Rep.  400, 
410.  See,  also,  3  Elliott  on  Railroads,  § 
1261,  note  122.  But  this  rule  is  by  no  means 
generally  accepted.  Numerous  decisions  de- 
clare that  in  cases  of  injury  occurring  upon 
highways  and  railroads  failure  of  a  child  to 
exercise  such  care,  caution,  and  foresight  as 
is  ordinarily  possessed  and  exercised  by  chil- 
dren of  bis  age  will  bar  recovery  for  an  in- 
jury thereby  occasioned. 

[4]  In  these  cases,  the  measure  or  standard 
of  care  required  is  not  that  of  adults,  but  of 
the  class  of  persons  to  which  the  injured 
party  belongs,  and  seems  to  rest  upon  the 
view  that,  in  using  a  highway,  provided  for 
all  classes  of  persons  who  are  accustomed  to 
go  abroad  without  guardians  or  protectors, 
the  traveler  is  bound  to  use,  in  the  exercise 
of  that  right,  such  judgment  and  prudence  as 
are  usually  and  ordinarily  possessed  by  per- 
lona  of  the  class  to  which  he  belongs;   and 


that  failure  to  exercise  the  same  constitutes 
negligence,  whether  he  be  above  or  below 
the  age  of  14.  This  proposition  is  sustained 
by  a  decided  weight  of  authority  in  all  ac- 
tions by  infants  for  personal  injuries,  except 
those  between  master  and  servant.  Railway 
Co.  V.  McDonnell,  43  Md.  534;  Railroad  Co, 
V.  Hanlon,  53  Ala,  70;  Railroad  Co.  v.  Mur- 
ray, 71  111.  601;  Swift  V.  Railroad  Co.,  123 
N.  Y.  645,  25  N.  E.  378;  Hayes  v.  Norcross, 
162  Mass.  546,  39  N.  E.  282;  Wright  v.  RaU- 
way  Co.,  77  Mich.  123,  43  N.  W.  765;  Collins 
V.  Railroad  Co.,  142  Mass.  301,  7  N.  B.  856,  56 
Am.  Rep.  675;  Messenger  v.  Dennie,  141 
Majss.  335.  5  N.  E.  283;  Id.,  137  Mass.  197, 
50  Am.  Rep.  295;  Hayes  v.  Norcross,  162 
Mass.  546,  39  N.  B.  282;  Stackpole  v.  Railway 
Co.,  193  Mass.  562,  99  N.  B.  740;  Fitzhenry 
V.  Traction  Co.,  64  N.  J.  Law,  674,  46  Atl.  698; 
Railway  Co.  v.  Flanagan,  57  N.  J.  Law,  696, 
30  Ati.  476;  Brady  v.  Traction  Co.,  63  N.  J. 
Law,  25,  42  Atl.  1054;  Payne  T.  Railroad 
Co.,  129  Mo.  405,  31  S.  W.  885;  Colcomb  v. 
Railway  Co.,  100  Me.  418,  61  Atl.  898;  Fen- 
ton  V.  Railroad  Co.,  126  N.  T.  625,  26  N.  Bl 
967;  Tucker  v.  Railroad  Co.,  124  N.  Y.  308, 
26  N.  E.  916,  21  Am.  St.  Rep.  670;  Thompson 
V,  Railway  Co.,  145  N.  Y.  196,  39  N.  B.  700; 
Railroad  Co.  v.  Todd,  54  Kan.  551,  38  Pac 
804;  Railway  Co.  v.  Einlnger,  114  HI.  79,  29 
N.  E.  196;  Masser  v.  Railroad  Co.,  68  Iowa, 
602,  27  N.  W.  776;  Normand  v.  Electric  Co., 
35  Queb.  329;  Mowrey  ▼.  Railway  Co.,  51 
N.  Y.  666;  Evans  v.  Mills,  119  Ga.  449,  46  S. 
E.  674:  Young  v.  Small,  188  Mass.  4,  73  N.  E. 
1019.  108  Am.  St  Rep.  457. 

Practically  all  courts  hold  infants  between 
the  ages  of  7  and  14  capable  of  contributory 
negligence.  Those  in  which  the  view  here 
announced  does  not  prevail  submit  to  the 
jury,  upon  the  facts  and  circumstances,  the 
Inquiry  whether  there  has  been  contributory 
negligence.  The  mere  submission  of  the  ques- 
tion asserts  capacity  of  the  infant  negligently 
to  contribute  to  his  injury,  within  the  mean- 
ing of  the  law,  under  certain  circumstances. 
The  difference  or  conflict  respects  a  rule  of 
practice,  not  principle;  some  courts  saytng 
the  question  is  always  one  for  the  jury,  and 
others  that  it  is  for  jury  determination  only 
when  the  evidence  makes  it  a  jury  question, 
under  the  rules  of  practice  applicable  to  other 
questions.  If  the  act  of  an  infant  plaintiff 
is  so  obviously  dangerous  that  no  reasonable 
man  can  truthfully  say  children  of  his  age 
do  not  ordinarily  know  it  to  be  dangerous 
and  voluntarily  abstain  from  it,  there  is  no 
more  reason  for  submitting  the  question  of 
contributory  negligence  to  the  jury  than  in 
the  case  of  an  adult  plainly  guilty  of  such 
negligence,  and  there  is  the  same  reason  why 
it  should  not  do  so.  Prudence  and  capacity 
to  comprehend  danger  are  not  the  only  ele- 
ments involved.  These  may  be  clear  beyond 
doubt,  as  in  the  case  of  an  adult.  The  de- 
fensive issue  raised  is  negligence,  in  which 
the  age,  intelligence^  and  characteristics  of 
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the  plaintiff  are  only  factors.  Hence  it  is 
fallacious  to  say  that*  because  these  are  in- 
ferior to  those  of  an  adult,  the  issue  must  be 
submitted  to  a  jury.  Though  inferior  in  that 
sense,  they  may  be  amply  and  indisputably 
such  as  to  hold  the  plaintiff  to  responsibility 
for  his  acts,  under  the  circumstances  of  the 
case.  Inferiority  to  an  adult  in  these  re- 
spects does  not  absolve  him  ftom  responsi- 
bility. If  it  did,  the  case  could  not  even  go 
to  the  Jury  on  the  question  of  contributory 
negligence.  That  defense  could  not  be  made. 
But  practically  all  courts  admit  it,  except  in 
the  cases  of  very  young  children,  deemed 
incapable  of  appreciating  common  or  ordi- 
nary danger.  The  standard  or  measure  of 
responsibility  is  lower  than  that  for  adults, 
but,  if  an  infant  plaintiff  comes  clearly  up  to 
it,  there  is  no  occasion  for  submitting  his 
capacity  to  the  Jury  as  a  doubtful  question; 
and  If  the  danger  encountered  by  him  was  so 
plainly  obyious  that  one  of  his  years  must 
have  appreciated  it,  or  the  duty  omitted  by 
him  so  clear  and  natural  that  he  must  be 
deemed  to  have  been  cognizant  of  it,  the 
court  should  declare  his  contributory  negli- 
gence, upon  a  proper  application,  as  in  other 


The  basis  of  the  conflict  in  authority  seems, 
therefore,  to  arise  from  failure  or  refusal 
on  the  part  of  those  courts  which  insist  upon 
making  the  question  of  negligence  on  the 
part  of  an  infant  between  the  ages  of  7  and 
14  years  always  one  for  the  jury  to  recognize 
any  standard  or  measure  of  responsibility  in 
dilldren.  That  they  have  some  intelligence 
cannot  be  denied.  Nor  Is  it  possible  to  say 
they  do  not  have  enough  to  enable  them  to 
appreciate  or  comprehend  certain  forms  of 
obvious  danger,  or  to  know  how  to  avoid  it, 
or  to  feel  a  sense  of  duty  under  certain  dr- 
cumstances.  If  the  court  can  say,  and  it 
does,  as  matter  of  judicial  knowledge,  that 
an  adult  ought  to  know  certain  things  and  be 
able  to  take  adequate  precaution  for  his  own 
safety,  why  has  it  not  the  same  power  to 
say,  as  a  matter  of  judicial  knowledge,  that 
chOdren  of  certain  ages  are  able  to  compre- 
hend and  avoid  certain  kinds  of  danger? 
The  adoption  of  the  theory  or  view  that  a 
child  must  exercise  such  care,  caution,  pru- 
dence, and  foresight  as  children  of  his  age 
ordinarily  possess  and  exercise  makes  the 
question  of  contributory  negligence  in  the 
case  of  a  child,  treated  as  one  of  law  for 
determination  by  the  court,  Just  as  easy  of 
solution  as  In  the  case  of  an  adult,  and  the 
conclusion  is  reached  by  exactly  the  same 
process  of  reasoning. 

That  contributory  nei^gence  in  cases  of 
this  class  is  frequently  declared  to  be  gen- 
erally a  question  for  the  Jury  is  not  in- 
consistent with  the  conclusion  here  stated, 
for  that  is  said  of  all  cases  Involving  this 
defense,  and  it  is  true.  More  cases  of  each 
class  go  to  the  juries  than  are  decided  by 
the  courts.  The  expression  means  only  that 
det^mlnatlon  by  the  jury  is  the  general 


rule,  and  by  the  court  the  exception  thereto. 

This  conclusion  does  not  necessarily  con* 
flict  with  the  principle  declared  in  Bare  v. 
Coal  Co.,  61  W.  Va.  28,  55  S.  B.  907,  8  L. 
R.  A.  (N.  S.)  284,  123  Am.  St  Rep  966,  and 
Wilkinson  v.  Coal  Co.,  64  W.  Va*  93,  61  S. 
B.  875,  20  U  R.  A.  (N.  S.)  331,  and  other 
cases  arising  between  master  and  servant, 
and  vastly  different  in  many  respects  from 
this.  As  between  master  and  servant,  there 
is  a  contractual  relation.  There  is  none 
here.  These  parties  were  strangers,  stand- 
ing substantially  upon  an  equal  footing  in 
respect  to  the  use  of  a  highway.  The  differ- 
ence between  the  reciprocal  rights  of  the 
plaintiff  and  defendant  here  and  those  be- 
tween an  adult  and  such  a  defendant,  in  a 
similar  situation,  is  the  requirement  of  more 
care  on  the  part  of  the  latter  in  its  rela- 
tions with  the  former,  in  view  of  his  im- 
maturity, lowering  the  standard  of  responsi- 
bility. Highway  and  railroad  risks,  dangers, 
and  reciprocal  rights  are  matters  of  daily 
cognizance  and  experience  with  boys  as  with 
men.  No  presumption  of  their  ignorance 
thereof  can  be  indulged  or  supposed.  They 
are  not  brought  into  or  kept  in  contact  with 
them  by  the  compulsion  of  restraint  of  the 
railroad  companies  or  other  persons  using 
the  highways.  Boys  employed  in  mills,  fac- 
tories, and  mines  are  held  by  their  contracts 
to  duties  wliich  necessitate  unaccustomed 
precautions  against  danger,  and  constantly 
expose  them  to  hazards  dangerous  and  unfa- 
miliar. Frequent  recurrence  of  these  ex- 
posures and  precautionary  duties,  incident  to 
the  performance  of  the  work,  requires  vigi- 
lance, constancy,  and  singleness  and  stead- 
iness of  purpose-~characteristic  of  adults, 
rather  than  children.  That  such  ability,  nat- 
ural or  acquired,  is  necessary  to  the  pro- 
tection of  thems^ves  and  their  fellow  serv- 
ants in  such  situations  seems  to  be  reason- 
ably dear.  Hence  there  is  cogent  reason  for 
a  higher  standard  or  measure  of  capacity 
on  the  part  of  the  infant  In  cases  arising 
between  master  and  servant  In  service  the 
boy  is  charged  with  novel  duties  and  ex- 
posed to  unaccustomed  hazards,  and  charged 
with  responsibilities  like  or  very  similar  to 
those  imposed  upon  adults.  He  has  not 
grown  up  with  them,  as  he  has  with  the 
hazards  of  the  street,  the  playground,  and 
mere  casual  contact  with  men,  structures, 
machines,  animals,  vehicles,  and  other  means 
of  injury.  Without  noting  it  or  giving  any 
reason  for  it,  the  courts  seem  to  make  this 
distinction.  In  cases  between  master  and 
servant,  in  which  the  plaintiff  is  an  infant 
under  14  years  of  age,  contributory  negli- 
gence is  seldom  declared  as  matter  of  law. 
In  other  cases,  this  result  is  of  frequent  oc- 
currence, as  will  appear  from  an  examina- 
tion of  the  long  list  of  decisions  herein  dted. 

We  have  no  doubt  the  plaintiff  knew  the 
danger  of  going  upon  a  railroad  track  with- 
out looking  for  trains.  His  home  was  In 
Clay  counter,  on  the  line  of  a  railroad,  and 
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he  was  In  Huntington,  at  the  time  of  the 
injnry,  attending  the  spring  term  of  school 
at  Marshall  College.  His  situation  and  en- 
gagement at  the  time  Indicate  possession  of 
the  Intelligence  and  discretion  of  boys  of  his 
age,  thousands  of  whom  dally  cross  rail- 
roads, trolley  lines,  and  highways,  exercis- 
ing discretion  and  prudence  requisite  to 
their  safety.  Hence  the  trial  court  properly 
held  him  guilty  of  negligence  as  matter  of 
law. 

[1,6]  But,  If  the  servants  of  the  railway 
company  In  charge  of  the  train  omitted  a 
duty,  performance  of  which  would  have 
avoided  the  Injury,  such  omission  must  be 
deemed  the  proximate  cause  thereof,  and 
the  defendant  Is  liable,  notwithstanding  the 
plaintiff's  negligence.  Though  not  establish- 
ed by  the  city  as  a  public  one,  the  crossing 
on  which  the  boy  was  hurt  was  a  way  pro- 
vided by  the  defendant  company  itself  for 
travel  across  Its  tracks.  It  was  at  the  end 
of  a  city  street  regularly  established  and 
maintained,  and  planked  between  the  rails 
and  on  the  outside  thereof  by  the  defendant, 
and  a  post  with  cross-arms,  bearing  the  warn- 
ing :  "Look  out  for  the  locomoti^^e.  Railroad 
Crossing** — stood  near  It.  Under  principles 
declared  in  Ray  v.  C.  &  O.  Ry.  Co.,  57  W. 
Ya.  383,  50  S.  B.  413,  this  may  have  been 
such  a  crossing  as  required  the  statutory  sig- 
nals. Be  that  as  it  may,  persons  coming  up- 
on the  track  at  that  point  were  there  by  in- 
vitation, and  the  company  owed  them  the 
common-law  duty  Imposed  in  favor  of  persons 
on  a  public  crossing,  since  they  were  neither 
trespassers  nor  bare  licensees.  Elliott  on 
Railroads,  |  1154,  sustained  by  ample  au- 
thorities cited.  Such  common-law  duty  In- 
cludes maintenance  of  a  lookout  or  other 
adequate  means  of  avoiding  collision  at 
crossings,  and  failure  to  do  so  is  negligence, 
constituting  proximate  cause  of  injury,  even 
though  the  plaintiff  himself  was  negligent  in 
going  upon  the  track,  if  the  performance  of 
such  duty  would  have  prevented  injury.  2 
Thomp.  Neg.  U  1596,  1597;  Elliott,  Ball- 
roads,  §  1175.  The  principle  has  been  rec- 
ognized and  applied  in  a  crossing  case,  as 
well  as  others,  by  this  court  Bledel  v. 
Traction  Co.,  71  S.  E.  174;  Washington  v. 
Bailroad  Co.,  17  W.  Va.  190;  Downey  v. 
Railway  Co.,  28  W.  Va.  732 ;  Vance  v.  Rail- 
way Co.,  53  W.  Va.  338,  44  S.  B.  461;  Me- 
Kelvey  v.  Railway  Co.,  35  W.  Va.  500,  14  S. 
E.  261;  Layne  v.  Railroad  Co.,  35  W.  Va. 
438,  14  S.  B.  123;  Raines  v.  Railway  Co., 
39  W.  Va.  60,  19  S.  B.  565,  24  L.  R.  A.  226. 
Opinions  of  witnesses  vary  as  to  the  dis- 
tance of  the  train  when  the  boy  came  upon 
the  track,  as  well  as  the  rate  of  speed;  but 
the  Jury  could  have  found  the  distance  to 
be  60  or  60  feet,  and  the  rate  of  speed  12 
miles  per  hour,  and  also  that  injury  would 
have  been  avoided  by  a  checking  of  the 
speed  of  the  train.  Uncontradicted  testi- 
mony was  adduced,  showing  the  engineer 
could  have  checked   the  speed   almost   in- 


stantaneously, had  he  seec  the  boy  when 
he  came  on  the  track,  and  adopted  emer- 
gency precautions.  It  was  also  competent 
for  them  to  infer  that  the  engineer  would 
have  seen  him  when  he  came  on  the  track, 
or  even  earlier,  and  apparently  intending 
to  come  upon  it,  if  he  had  performed  the 
duty  incumbent  upon  him  in  running  his 
train  over  a  crossing.  Opposing  this  is  evi- 
dence tending  to  prove  the  boy  was  struck 
almost  as  soon  as  he  got  on  the  track,  and 
that  the  train  was  so  close  no  assistance 
could  be  rendered  him;  but  this  Is  not  con- 
clusive. We  are  of  the  opinion,  therefore, 
that  the  case  should  have  been  permitted 
to  go  to  the  Jury,  and  that  the  trial  court 
erred  in  sustaining  the  demurrer  to  the  evi- 
dence. 

The  Judgment  will  be  reversed,  the  de- 
murrer to  the  evidence  overruled,  and  Judg- 
ment rendered  for  the  damages  assessed  by 
the  Jury  and  costs,  both  in  this  court,  and 
the  court  below. 

Reversed. 

BRANNON  and  MII/LBR,  JJ.,  concur. 
WILLIAMS,  P.,  and  ROBINSON,  J.,  concur 
only  in  result  and  syllabus;  WILLIAMS,  P.» 
reserving  right  to  file  concurring  note. 

WILLIAMS,  P.  (concurring).  I  concur  in 
the  Judgment,  but  not  in  the  correctness  of 
all  the  principles  asserted  in  the  opinion. 
I  do  not  believe  It  accords  with  the  weight 
of  authority,  and  I  know  it  does  not  with- 
our  own  previous  decisions,  to  say  that  the 
court  can  determine,  as  matter  of  law, 
whether  or  not  an  infant  under  the  age  of 
14  is  guilty  of  negligence.  Nor  do  I  ac- 
quiesce in  the  view  that  the  relation  of . 
master  and  servant  can  have  any  effect  ta 
vary  the  rules  of  evidence  respecting  neg- 
ligence. Such  relation  may,  and  often  does,, 
determine  relative  duties.  But  once  they 
are  determined,  it  must  be  ascertained  what 
is  negligence  in  any  given  case,*  independent 
of  any  contractual  relation.  The  law  of 
negligence  rests  upon  relative  duties.  The 
policy  of  the  law  forbids  any  one  to  contract 
against  negligence.  Every  one  is  bound  to- 
exercise  reasonable  care  for  his  own  safety 
and  for  the  safety  of  others.  He  may  by^ 
contract  enlarge  his  duties,  but  he  cannot 
lessen  them,  whether  he  be  employer  or  em- 
ploy6.  The  degree  of  care  required  must  be 
commensurate  with  the  danger  attending: 
the  business  the  party  is  engaged  In,  if  he 
Is  employer;  or  commensurate  with  the- 
amount  of  risk  he  has  assumed,  if  he  Is- 
employ&  Negligence  which  causes  injury  is 
a  wrong,  and  the  remedy  therefor  is  by  an 
action  in  tort  The  duty  to  exercise  care, 
both  for  one's  own  safety  and  the  safety  of 
others,  exists,  independent  of  contractual  re- 
lations, and  I  can  see  no  sufficient  reason  for 
applying  one  rule  of  evidence  to  prove  what 
is  negligence  in  one  case,  and  a  different 
rule  to  prove  it  in  another.    Of  course,  con- 
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tractual  relation  may  have  the  effect  to 
create  duties  whicli  did  not  before  exist, 
bnt  once  the  new  duties  are  determined,  the 
rules  respecting  the  kind  and  quantity  of 
evidence  necessary  to  prove  whether  a  party 
has  failed  in  the  performance  of  his  duty,  or 
not»  are  the  same.  In  other  words,  an  in- 
fant under  14  years  of  age  is  no  more 
capable  of  caring  for  bis  safety  when  he  is 
unemployed  than  when  he  is  employed. 

According  to  the  weight  of  authorities,  and 
according  to  our  own  decisions,  the  ques- 
tion of  negligence  in  an  infant  under  14 
years  of  age  cannot  be  determined,  as  matter 
of  law,  by  the  court,  but  must  be  left  to  the 
jury  to  decide,  under  proper  instructions  by 
the  court  as  to  the  principles  of  law  to  be 
applied  in  determining  a  fact  Negligence 
of  an  infant  imder  14  depends  largely  upon 
tiis  capacity,  knowledge  of  danger,  and  the 
degree  of  caution  which  a  child  of  his  tem- 
perament will  exercise,  even  in  the  presence 
of  a  known  danger.  There  are  such  variable 
quantities  tn  children  between  7  and  14 
years  of  age  that  the  law  provides  no  fixed 
standard  by  which  to  measure  the  negligence 
of  all  children  between  those  ages.  The 
same  act  which  would  constitute  negligence 
In  one  child  might  not  amount  to  negligence 
in  another  of  the  same  age.  By  a  unani- 
mous opinion,  we  held,  in  Ewlng  v.  Lanark 
Fuel  Co.,  65  W.  Va.  726,  65  S.  B.  200,  29 
L.  R.  A.  (N.  S.)  487,  that  an  infant  under 
14  years  of  age  is  not  presumed  to  have  suf- 
ficient capacity  to  avoid  danger;  and  that 
his  capacity  had  to  be  proven,  in  order  to 
make  out  the  defense  of  his  contributory 
negligence.  Now,  if  there  is  no  presumption 
in  ftivor  of  capacity,  and  the  capacity  is  a 
question  of  fact  essential  to  be  proven,  in 
order  to  determine  whether  or  not  the  child 
has  been  gniUty  of  negligence,  how  can  it  be 
properly  said  that  the  court  can  determine 
the  question  of  negligence  as  matter  of  law? 


definite  deacription,  he  thereby  adopts  such 
lines  and  corners  as  a  part  of  the  descriptioa 
of  the  land  which  he  conveys. 

[Bd.  Note. — For  other  cases,  see  Deeds,  Gent. 
Dig.  SC  323,  324 ;   Dec.  Dig.  S  112.*) 

8.  DeKDS    (I    111*) — OONSTBUCnON— Dbscbip- 
TION  OF  IjAND. 

If  two  inconsistent  descrlptioDs  of  land  in- 
tended to  foe  conveyed  are  contalfaed  in  a  deed 
of  conveyance,  one  general  and  indefinite  as  to 
boundaries,  and  the  other  specific  as  to  bounda- 
ry lines  and  corners,  the  latter  description  will 
prevail  over  the  former. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Gent. 
Dig.  f  315 ;  Dec.  Dig.  f  111/^ 

Appeal  from  Gircuit  Gourt,  Barbour  Goun- 


ty. 

Bill  by  Edward  H.  Grim  and  Gora  M.  Peck 
against  Daniel  O'Brien  and  others.  Decree 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

W.  T.  Ice,  Jr.,  for  appellants.  Wm.  T. 
George,  for  appellees. 

WILLIAMS,  P.  m  H.  Grim  and  Gora  M. 
Peck,  devisees  of  J.  N.  B.  Grim,  deceased, 
brought  a  suit  in  equity  in  the  circuit  court 
of  Barbour  county  against  Daniel  O'Brien 
and  others,  for  the  puri>ose  of  correcting 
what  is  alleged  to  be  a  mistake  in  the  de- 
scription of  a  certain  tract  of  land  Intended 
to  be  conveyed  by  them  as  the  devisees  and 
heirs  of  J.  N.  B.  Grim  to  said  O'Brien,  on  the 
ground  that  the  mistake  was  a  mutual  one. 
On  the  29th  of  September,  1908,  the  court 
heard  the  cause  upon  the  pleadings  and  evU 
dence,  and  denied  plaintiffs  relief  and  dis- 
missed their  bUl,  and  they  have  appealed. 

The  deed  sought  to  be  corrected  is  dated 
May  3,  1906,  and  describes  the  land  conveyed 
in  the  following  language,  to  wit :  "All  that 
certain  tract  or  parcel  of  645  acres  of  land, 
more  or  less,  situate  on  the  west  side  of  the 
Tygarts  Vall6y  river,  in  Valley  district  of 
Barbour  county.  West  Virginia,  owned  by  the 
said  J.  N.  B.  Grim  and  devised  to  said  dev- 
isees, parties  of  the  first  part,  by  his  last 
will  and  testament,  which  is  duly  probated 
in  the  office  of  the  clerk  of  the  county  court 
of  said  county  in  Will  Book  No.  2,  and  the 
same  land  theretofore  conveyed  to  the  said 
J.  N.  B.  Crlm  by  Melville  Peck,  special  com- 
missioner, in  the  chancery  cause  of  J.  N.  B. 
Grim  V.  Melville  N.  O'Brien  and  others,  lately 
pending  in  the  circuit  court  of  Barbour  coun- 
ty, by  deed  which  is  duly  recorded  in  said 
county  clerk's  office  in  Deed  Book  No.  47,  at 
page  405,  and  being  the  same  tract  of  land 
theretofore  conveyed  to  said  Melville  N. 
O'Brien  by  Benjamin  Rich  and  others,  by  deed 
dated  November  12th,  1883,  which  is  recorded 
in  said  county  clerk's  office,  in  Deed  Book 
No.  23,  at  page  354,  and  therein  described  as 
containing  795  acres,  except  150  acres  there- 
of,  now  owned   by  Daniel    O'Brien,   which 

r  more  "certain  descriptfon^of  it  Tiy^boundal^  I  ^^^  devised  to  him  by  the  last  will  and  testa- 
lines  and  comers,  for  the  purpose  of  a  more  I  ment  of  one  Hannah  O'Brien,  deceased,  to 


<©  W.  Va.  754) 

GRIM  et  aL  v.  O'BRIEN  et  al. 

<Sapreme  Gourt  of  Appeals  of  West  Virginia. 

Nov.  14,  1911.     Rehearing  Denied 

Jan.  12,  1912.) 

(8yUabu9  h^f  the  Court,) 

1.  Rl^OBlCATION     OF     INSTBUMSNTS     (|     19*>— 

Mistake  in  Deed. 

Before  equity  will  reform  a  deed  on  the 
ground  of  a  mistake,  it  must  be  established  by 
clear  proof  that  the  mistake  was  mutual  be- 
tween grantor  and  grantee. 

[Ed.  Note. — ^Por  other  cases,  see  Reformation 
of  Instruments,  Gent  Dig.  §S  74-78;  Dec.  Dig. 
8  19.*] 

2.  Deeds    (5   112*)— GoNSTBuonow— Debobif- 

TION  OF  IjAND. 

If  a  grantor  describe  the  land  intended  to 
be  conveyed  by  his  deed  only  in  general  terms, 
and  then  make  reference  to  another  deed  of 
conveyance  for  the  same  land  which  contains 


*FoT  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Die  Key  No.  Series  ft  Rep'r  Indexes 
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all  of  which  said  Beveral  deeds,  reference  is 
here  made  for  a  more  particular  description 
of  the  said  tract  of  645  acres  of  land,  more 
or  less,  hereby  conveyed  as  aforesaid,  but 
this  is  a  conveyance  in  gross,  not  by  the 
acre."  The  160  acres  excepted  is  not  In- 
volved. 

A  brief  history  of  the  title  to  this  and 
other  adjoining  tracts  of  land  is  essential  to 
a  clear  understanding  of  the  question  here 
involved.  The  645-acre  tract  is  a  part  of 
a  tract  of  T95  acres,  surveyed  and  entered  by 
Daniel  O'Brien  and  Enoch  Hall  in  1858. 
They  did  not  obtain  a  grant  for  it,  but,  on 
discovering  that  it  lay  within  the  boundary 
of  a  tract  of  100,000  acres  owned  by  Benja- 
min Rich  and  others,  Melville  N.  O'Brien,  the 
son  of  Daniel  O'Brien,  procured  a  conveyance 
thereof  from  them  to  himself,  on  the  12th 
of  November,  1883.  That  deed  described  the 
795  acres  by  metes  and  bounds,  and  as  *'be- 
ing  the  same  land  embraced  in  a  survey 
made  for  Enoch  Hall  and  Daniel  O'Brien, 
dated  the  29th  of  April,  1858."  In  1858,  Dan- 
iel O'Brien  conveyed  to  Bridget  McGinnis,  by 
metes  and  bounds,  243^  acres,  a  part  of 
which  lies  within  the  bounds  of  the  Rich 
deed  to  M.  N.  O'Brien.  That  Daniel  O'Brien 
did  not  then  have  title  is  not  material,  inas- 
much as  the  controversy  relates  only  to  the 
question  of  identification  by  description.  In 
1883  Bridget  McGinnis  divided  the  243-acre 
tract,  and  conveyed  147  acres  to  Patrick  Mc- 
Ginnis, and  the  balance  to  Bridget  Caughlin. 
These  two  tracts  are  known  in  the  suit  as 
the  Caughlin  and  the  McGinnis  tracts.  The 
former  is  not  claimed  by  any  of  the  parties 
to  the  suit  But  the  boundary  lines  of  the 
Rich  deed  to  Melville  N.  O'Brien  Include 
13.8  acres  of  the  McGinnis  tract  The  13.8 
acres  is  the  bone  of  contention;  plaintiffs 
contending  that  It  was  Included  within  the 
description  of  the  boundaries  of  their  deed 
to  Daniel  O'Brien  for  the  645  acres  by  mis- 
take; and  O'Brien  denying  that  there  was 
such  mistake. 

At  the  time  they  made  the  deed  to  O'Brien, 
plaintiffs  were  the  owners  of  both  the  645 
acres  and  the  McGinnis  147-acre  tract,  hav- 
ing acquired  title  to  the  latter  tract  by  Ju- 
dicial sale  and  a  commissioner's  deed,  made 
in  a  suit  against  Patrick  McGinnis  by  his 
lien  creditors,  and  title  to  the  former  by  a 
Judicial  sale  and  commissioner's  deed,  made 
at  a  later  time,  In  a  suit  against  M.  N. 
O'Brien  by  his  lien  creditors.  Melville  Peck 
was  the  commissioner  to  make  deed  In  the 
latter  suit,  and  in  1901  did  make  deed  to 
J.  N.  B.  Crlm,  the  purchaser  of  the  645 
acres.  Said  commissioner,  in  his  deed,  did 
not  describe  the  land  by  metes  and  bounds, 
but  only  generally,  as  "being  the  land  de- 
scribed In  the  deed  of  Benjamin  Rich,  etc., 
to  said  O'Brien,  dated  Nov.  12,  1883,  and  of 
record  In  the  proper  office  in  Deed  Book  23, 
page  354,  except  150  acres  thereof  now 
owned  by  said  Hannah  O'Brien,  containing 


645  acres,  more  or  less,  being  the  home  place 
of  M.  N.  O'Brien  and  Daniel  O'Brien," 

By  the  testimony  of  Alva  Wolverton,  who 
surveyed  the  lines  of  the  Rich  tract,  and 
also  the  lines  of  the  McGinnis  and  the 
Caughlin  tracts,  and  made  plats  thereof, 
which  are  parts  of  the  record,  it  appears 
that  the  Rich  tract  Includes  13.8  acres  of 
the  McGinnis  tract,  and  also  a  considerable 
portion  of  the  Caughlin  tract  but  how  much 
of  the  latter  tract  Is  included  does  not  ap- 
pear, nor  is  It  material.  The  13.8  acres  is 
therefore  a  part  of  both  the  Patrick  Mc- 
Ginnis tract  and  the  645-acre  tract,  to  both 
of  which  tracts  plaintiffs  had  title  at  the 
time  of  making  the  deed  to  Daniel  O'Brien 
for  the  645  acres. 

At  the  time  plaintiffs  sold  this  tract  to 
Daniel  O'Brien,  a  number  of  suits  were  pend- 
ing. In  which  the  Crlms  and  O'Briens  were 
interested;  one  suit  styled  Nancy  O'Brien 
V.  J.  N.  B.  Crlm  and  others,  the  object  of 
which  was  to  cancel  certain  Judgments  recov- 
ered by  said  Crlm  against  Melville  O'Brien, 
Hannah  O'Brien,  and  Wm.  S.  O'Brien; 
another  suit,  brought  by  M.  N.  O'Brien 
against  J.  N.  B.  Crlm  and  others,  the  ob- 
ject of  which  was  to  establish  a  trust  be-, 
tween  M.  N.  O'Brien  and  said  Crlm,  In  re- 
lation to  the  645  acres  of  land;  and  still 
another  suit  styled  State  of  West  Virginia 
V.  W.  F.  S.  Auvil  and  others,  one  object  of 
which  was  to  sell  the  645  acres,  as  forfeited 
to  the  state  for  nonpayment  of  taxes.  It 
was  for  the  purpose  of  compromising  and 
settling  these  suits  that  the  sale  and  con- 
veyance of  the  645  acres  was  made  by  the 
plaintiffs  to  Daniel  O'Brien.  J.  N.  B.  Crlm 
had  died  testate,  devising  the  land  to  plain- 
tiffs. On  the  30th  of  April,  1906,  the  execu- 
tors and  devisees  of  J.  N.  B.  Crlm,  deceased^ 
and  Daniel  O'Brien  and  M.  N.  O'Brien,  act- 
ing by  their  attorney  In  fact  Samuel  V. 
Woods,  made  a  written  contract,  which  re- 
cites that  Daniel  O'Brien  and  J.  N.  B.  Crlm 
had  both  filed  petitions  In  the  suit  last  above 
named,  each  claiming  the  right  to  redeem 
the  645  acres  of  land;  that  it  was  agreed 
that  the  title  to  the  645  acres  should  be  re- 
deemed by  the  devisees  of  J.  N.  B.  Crlm; 
and  that  it  should  then  be  by  them  conveyed 
to  Daniel  O'Brien  in  consideration  of  $10,000. 
The  $10,000  was  paid,  and  the  land  was  con- 
veyed to  Daniel  O'Brien,  pursuant  to  that 
written  agreement  which  describes  the  land 
as  follows:  "All  their  [plaintiffs']  right  ti- 
tle and  Interest  whether  now  owned  or  here- 
after acquired  In  said  redemption  proceed- 
ings. In  said  suit  as  aforesaid  or  in  any  other 
suits  or  proceedings,  touching  the  same,  in 
and  to  the  said  tract  ot  645  acres  of  land, 
which  Is  situate  in  Valley  district  of  said 
county,  on  the  Tygarts  Valley  and  Middle 
Fork  rivers,  which  is  the  same  land  hereto- 
fore conveyed  by  Melville  Peck,  special  com- 
missioner, in  the  chancery  cause  of  Crlm  v. 
Melville  N.  0*BrIen,  etc.,  lately  pending  la 
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Bald  circuit  court  to  said  J.  N.  B.  Grim,  de- 
ceaBed,  by  deed  which  is  duly  recorded  in 
the  county  clerk's  office  of  Barbour  county." 
[2, 3]  The  bill  does  not  aver  that  there  is 
any  mistake  in  the  description  in  the  con- 
tract;   neither  does  it  aver  fraud.     Hence 
the  written  contract  is  the  best  evidence  of 
what  the  grantors  intended  to  convey  by  the 
deed  to  be  made  in  consummation  thereof; 
and  parol  evidence  is  not  admissible  to  vary 
it    The'  description  of  the  land  in  the  deed 
is  substantially  the  same  as  in  the  contract ; 
they  vary  a  little  in  verbiage,  but  they  both 
describe  the  same  identical  tract  of  land. 
Both   descriptions   are  general,   it  is  true; 
but  they   both  refer  to  the  Melville  Peck 
commissioner's  deed  to  Grim,  for  description, 
and,  by  reference  to  that  deed,  we  find  that 
it  contains  a  reference  to  the  Benjamin  Rich 
deed  to  M.  N.  O'Brien,  for  description,  and 
reading  that  deed  we  find  it  describes  the 
land   by  metes  and  bounds,   by  lines   and 
corners.     The  deed  which  the  bill  prays  to 
have  reformed  describes  the  land  by  direct 
reference  to  both  the  Peck  commissioner's 
deed  and  the  Benjamin  Rich  deed,  for  the 
express  purpose  of  "a  more  particular  de- 
scription of  the  8aid  tract  of  645  acres  of 
landr*    Thus,  by  reference  to  the  Rich  deed, 
the  grantors   have  given  a   description  of 
the  land  by  metes  and  bounds.     It  is  the 
only  deed  in  the  chain  of  title  which  does 
give   courses  and  distances,  and   plaintiffs 
have  adopted  the  particular  description  giv- 
en in  that  deed  by  referring  to  it  for  de- 
scription.   And  Wolverton's  survey  and  map, 
read  in  connection  with  his  testimony,  lo- 
cates the  boundary  lines,  and  shows  them  to 
contain  13.8  acres  'of  the  McGinnis   tract 
Therefore,  plaintifTs  cannot  now  be  heard  to 
say  that  it  was  not  their  intention  to  in- 
clude that   portion  of  the   McGinnla  tract 
in  their  deed  to  Daniel  O'Brien.     General 
description  must  yield  to  particular  descrip- 
tion, when  there  is  discrepancy.    Hence  such 
general  description  of  the  land  as  "the  home 
place  of  M*  N.  O'Brien  and  Daniel  O'Brien" 
must  yield  to  the  description  by  boundary 
lines  found  in  the  Rich  deed.     South  Penn 
OU  Go.  V.  Knox,  68  W.  Va.  362,  69  S.  B.  1020; 
13  Cyc.  631;    Tiedeman'.s  Real  Prop,  f  592. 
But   the    description,    '*the   home   place   of 
M.  N.  O'Brien  and  Daniel  O'Brien,"  is  not 
found  in  plaintiffs'  deed  to  Daniel  O'Brien. 
That  description  is  found  only  in  the  deed 
from  Melville  Peck,  commissioner,  to  J.  N.  B. 
Grim,  and  the  fact  that  grantors  did  not  use 
those  words  of  general  description  in  their 
deed  to  Daniel  O'Brien  is  a   circumstance 
which  would  seem  to  indicate  that  they  did 
not  mean  to  so  limit  the  quantity  of  land, 
which  they   were  conveying,   because  they 
owned  both  the  O'Brien  home  place  and  the 
McGinnis  tract  adjoining  it.     When  refer- 
ence is  made  in  a  deed,  containing  only  a 
general  description  of  land,  to  another  deed 
or  plat,  which  contains  description  by  metes 
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and  bounds,  for  the  purpose  of  describing 
the  land  intended  to  be  conveyed,  it  has  the 
same  effect  as  if  such  particular  description 
in  the  deed  or  plat  referred  to  were  incor- 
porated in  the  deed.  13  Gyc.  632;  Tiede- 
man's  Real  Prop.  §  605;  Snooks  v.  Wtng- 
fleld,  52  W.  Va.  441,  44  S.  E.  277;  Bank  v. 
Stewart,  93  Va.  447,  25  S.  B.  543. 

O'Brien  denies  that  there  was  a  mistake, 
and  plaintiffs  have  not  only  failed  to  prove 
that  O'Brien  knew  there  was  a  mistake 
when  he  took  the  deed,  but,  in  view  of  the 
written  contract  of  sale,  the  correctness  of 
which  they  iiave  not  assailed,  they  have  faO- 
ed  to  establish  that  a  mistake  occurred  on 
their  own  part. 

[1]  The  only  ground  of  relief  is  an  alleged 
mistake  in  the  description  in  the  deed  of 
the  land  intended  to  be  conveyed,  and  be- 
fore equity  will  correct  such  mistake,  un- 
accompanied with  fraud,  it  must  be  clearly 
proven,  and  must  be  a  mutual  one.  To  cor- 
rect a  mistake,  not  mutual  between  the  par- 
ties, would  be  in  effect  to  make  a  contract 
for  them.  Robinson  v.  Braiden,  44  W.  Va. 
183,  28  S.  E.  798;  JFerrell  v.  Ferrell,  53  W. 
Va.  515,  44  S.  E.  187;  Pusey  v.  Gardner, 
21  W.  Va.  469.  See,  also,  Diman  v.  Provi- 
dence, etc.,  R.  R.  Co.,  5  R.  I.  130.  Before 
a  deed  will  be  reformed  for  mistake,  the  evi- 
dence to  establish  it  must  be  clear  and  con- 
vincing. Koen  V.  Kerns.  47  W.  Va.  575,  35 
S.  E.  902. 

The  testimony  of  witnesses  as  to  the  im- 
pressiions  or  opinions  Byrer  may  have  had 
concerning  the  particular  land  intended  to 
be  conveyed  is  hearsay,  and  altogether  im- 
proper. He  acted  only  as  scrivener  in  draw- 
ing up  the  deed,  which  was  evidently  pre- 
pared according  to  the  written  contract  of 
compromise  and  sale.  Plaintiffs  themselves 
did  not  know  the  land  and  its  surroundings ; 
they  had  never  been  on  it,  and,  of  course, 
were  not  familiar  with  its  boundaries. 
Therefore  it  clearly  appears  that  they  are 
resting  their  case  upon  proof  of  facts  and 
conditions  which,  although  they  existed  at 
the  time,  have  become  known  to  them  since 
they  made  their  deed  to  O'Brien.  This 
makes  their  case  very  much  weaker  than  it 
might  otherwise  have  been,^  because,  not 
knowing  the  land,  how  could  they  have 
been  mistaken  as  to  its  boundary  lines?  The 
inference  Is  that  they  described  it  by  re- 
ferring to  another  deed  with  metes  and 
bounds,  because  that  was  the  surest  way  of 
describing  it  then  known  to  them. 

That  a  public  road  separates  the  13.8  acres 
from  the  other  portion  of  the  645  acres,  and 
that,  on  the  day  after  the  deed  was  made 
to  O'Brien,  he  sold  the  coal  underlying  all 
the  land,  except  the  13.8  acres,  are  facts 
relied  on  by  plaintiffs -to  prove  that  O^Brien 
knew  that  it  was  not  plaintiffs'  intention  to 
include  in  the  deed  any  part  of  the  Mc- 
Ginnis tract  But  these  are  only  circum- 
stances tending  to  prove  a  fact ;  they  are  not 
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inconsistent  with  O'Brien^s  claim  that  he 
knew  the  deed  conveyed  to  him  a  part  of  the 
McGinnis  tract;  he  had  a  right  to  sell  any, 
or  all,  of  his  coal.  These  facts  are  not  suf- 
ficient to  overcome  the  presumption  that 
it  was  the  grantors*  Intention  to  convey  all 
the  land  in  the  bounds  of  the  Rich  deed, 
except  the  150  acres  not  in  dispute. 

O'Brien  has  strung  a  wire  fence  around 
the  McGinnis  tract,  and  apparently  claims 
the  whole  of  it,  by  virtue  of  his  deed  from 
plaintiffs,  but  the  decision  of  thI6  case  af- 
fects 13.8  acres  only  of  the  McGinnis  tract; 
it  being  that  part  of  it  included  within  the 
boundary  lines  of  the  deed  from  Benjamin 
Rich  to  Melville  N.  O'Brien.  Title  to  said 
13.8  acres  passed  from  plaintiffs  to  O'Brien, 
by  virtue  of  their  deed. 

Bridget  Gaughlin  is  not  a  party  to  the  bill, 
and,  of  course,  her  rights  are  not  affected; 
no  party  to  the  suit  seems  to  be  claiming  any 
part  of  her  land,  notwithstanding  a  part  of 
it,  also,  is  included  within  the  boundary 
lines  of  the  Rich  deed. 

It  appears  from  the  evidence  that  no  part 
of  any  of  the  smaller  tracts  of  land  which 
Daniel  O'Brien,  after  receiving  his  deed,  con- 
veyed to  Joseph  O'Brien,  Lucy  O'Brien,  Mag- 
gie J.  O'Brien  Booth,  and  George  Booth,  and 
to  Melville  N.  O'Brien,  Ues  within  the  Mc- 
Ginnis tract,  and  none  of  the  coal  conveyed 
to  Lewis  underlies  any  part  of  it ;  and  hence 
none  of  those  parties  was  a  proper  party  to 
the  suit. 

For  the  reasons  herein  stated,  the  decree 
of  the  lower  court  will  be  affirmed. 

(70  W.  Va.  18C) 

ICB  V.  MAXWELL  et  aL 

(Supreme  Oourt  of  Appeals  of  West  Virginia. 

Dec.  19,  1911.) 

(ByUdhus  hy  the  Court,) 

Appeal  and  Error  (J  1097*)— Second  Ap- 
peai>-Law  op  the  Case. 

This  is  a  review  of  this  case  on  writ  of 
error  to  a  judgment  rendered  In  a  second  trial. 
There  was  also  a  review  by  this  court  of  the 
first  trial,  reported  in  61  W.  Va.  9,  55  S.  B. 
899.  The  law  governing  this  review  of  the 
case  will  be  found  in  the  syllabus  to  the  for- 
mer review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  §§  435^-4368;  Dec.  Dig.  f 
1097.*] 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  B.  Clark  Ice  against  W.  B.  Max- 
well and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

C.  H.  Scott  and  H.  G.  Kump,  for  plaintiffs 
in  error.  James  A.  Bent  and  Samuel  T. 
Spears,  for  defendant  In  error. 

WILLIAMS,  P.  Plaintiff  recovered  a  judg- 
ment for  $500  against  W.  B.  Maxwell,  L.  P. 
Loudin,  William  Flint,  and  J.  A.  Cunning- 
ham, and  they  have  obtained  this  writ  of 


error.  This  case  was  reviewed  upon  a  for- 
mer writ  of  error,  and  will  be  found  reported 
in  61  W.  Va.  9,  55  S.  B.  899. 

Plaintiff^s  suit  is  for  services  rendered  in 
procuring  a  purchaser  for  a  tract  of  timber 
land  in  Randolph  county  controlled,  and 
later  owned,  by  defendants,  pursuant  to  an 
alleged  oral  agreement  that  for  such  serv- 
ices he  should  be  paid  $500.  That  he  did 
procure  a  purchaser  and  introduce  him  to 
defendants,  and  that  defendants  thereupon 
began  negotiations  with  him,  which  In  a 
short  time  thereafter  ended  in  their  selling 
the  land  to  him,  are  undisputed  facts.  In  re- 
lation to  a  number  of  facts,  however,  the 
testimony  of  the  plaintiff  and  of  the  defend- 
ants is  irreconcilably  in  conflict  But  as  to 
the  credibility  of  witnesses,  the  weight  of 
this  testimony,  the  jury  were  the  judges. 
We  cannot  disturb  the  verdict  when  it  rests 
upon  conflicting  testimony  of  witnesses. 

At  the  time  plaintiff  was  employed  to  find 
a  purchaser  defendants  were  not  the  owners 
of  the  land  in  question,  but  Mr.  Cunningliani 
had  an  option  contract  with  the  owners  to 
purchase  it  at  a  certain  price.  That  option 
expired  on  the  28th  day  of  February,  1903. 
It  was  on  the  11th  of  March  following  that 
plaintiff  introduced  to  defendants  the  man 
who  purchased  from  them.  On  the  day  before 
the  option  expired,  the  land  was  taken  over 
by  defendants.  It  was  then  conveyed  by  the 
owners  to  L.  P.  Loudin,  trustee,  who  held 
it  in  trust  for  himself  and  the  others  in  the 
following  proportions,  viz.:  Flint  and  Max- 
well each  a  fourth,  Loudin  one-eighth,  and 
Cunningham  three-eighths.  On  the  same  day 
a  written  declaration  of  trust  was  signed 
by  all  four  of  the  defendants,  showing  the 
several  interests  as  above  stated.  Prior  to 
that  time  Mr.  Maxwell  had  become  jointly 
interested  with  Mr.  Cunningham  in  the  op- 
tion, and,  not  finding  a  purchaser  and  seeing 
the  option  about  to  expire,  they  decided  to 
purchase  the  land  themselves,  and  did  so, 
by  interesting  the  two  other  defendants,  Lou- 
din and  Flint,  as  partners.  They  bought  the 
land  for  the  purpose  of  speculation,  and  were 
as  anxious  to  find  a  purchaser  after  the  28th 
of  February  as  before.  The  cause  for  limit- 
ing plaintiff  to  the  28th  of  February  as  the 
time  in  which  he  could  find  a  purchaser  was 
removed  by  their  taking  over  the  land  them- 
selves, and  by  their  continuing  desire  to  sell, 
and  they  never  notified  plaintiff  of  their  own 
purchase  of  the  land,  but  apparently  permit- 
ted him  to  continue  his  efforts  to  find  a 
purchaser,  without  any  new  agreement  or 
understanding.  Being  now  the  owners,  they 
had  the  power  to  extend  plaintiff's  time,  as 
well  as  the  opportunity  to  receive  the  benefit 
of  his  services.  Whether  or  not  the  time 
was  extended  was  a  fact,  which  the  jury 
might  have  inferred  from  the  facts  and  the 
conduct  of  the  parties. 

Plaintiff  testifies  that,  on  the  day  the  pur- 
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chaser  with  whom  he  had  been  In  corre- 
spondence arrived  in  the  city  of  Elkins,  he 
went  to  Mr.  Maxwell  and  asked  him  if  the 
land  was  still  for  sale,  and  told  him,  if  it 
was,  he  would  bring  the  man  to.  his  office 
and  Introduce  him  to  him,  and  that  Mr.  Max- 
well replied  that  the  land  was  still  on  the 
market,  and  that  the  man  had  come  just  at 
the  right  time,  because  Mr.  Cunningham  was 
In  town,  and  could  show  him  the  timber 
thoroughly,  and  would  more  probably  make 
a  sale  than  anybody  else.  He  says  Mr.  Max- 
well told  him  to  bring  the  party  around,  and 
that  he  did  so,  and  introduced  him  to  Mr. 
Maxwell  and  Mr.  Cunningham.  He  also  says 
that,  before  introducing  the  purchaser,  he 
asked  Mr.  Maxwell  what  figures  he  should 
price  the  land  to  him,  and  that  Mr.  Max- 
well replied  that  he  had  better  price  it  at 
$31  per  acre,  and  give  them  a  chance  to  drop 
a  little  on  it.  The  land  was  sold  to  this  pur- 
chaser at  $27  per  acre.  After  the  sale  was 
consummated,  and  the  consideration,  or  a 
portion  of  it  paid,  $100  was  left  in  the  hands 
of  Mr.  Maxwell  to  pay  plaintiff  for  his  serv- 
ices ;  defendants  admitting  that  he  was  en- 
titled to  something,  but  claiming  that,  as 
the  land  had  not  been  sold  before  the  28th 
of  February,  and  was  sold  for  less  than  $30 
an  acre,  plaintiff  was  not  entitled  to  $500,  as 
per  the  original  agreement.  But,  if  plain- 
tlflTs  testimony  is  true,  it  tends  to  prove  a 
waiver  of  the  time  limit  in  the  contract  of 
employment,  or  an  extension,  rather,  of  the 
original  agreement.  Defendants  accepted 
the  benefit  of  plaintiff's  services,  after  the 
28th  of  February,  and  at  a  time  when  his 
services  seem  to  be  Just  as  beneficial  to  them 
as  If  they  had  been  rendered  before  the  28th 
of  February.  Point  5  of  the  syllabus,  de- 
clared by  this  court  on  the  former  hearing, 
is  binding  on  both  this  court  and  the  liti- 
gants. It  is  the  law  of  this  case,  whether  it 
correctly  states  the  law  or  not  Pennington 
V.  GiUaspie,  66  W.  Va.  643,  66  S.  E.  1009. 
By  that  law,  if  plaintifTs  testimony  is  true, 
defendants  are  liable  for  the  sum  fixed  by  the 
agreement 

Seven  instructions  were  given  on  behalf 
of  plaintiff.  It  -is  useless  to  review  them 
seriatim,  as  they  involve  no  novel  legal  prop- 
osition. It  suffices  to  say  that  we  have  care- 
fully considered  them,  and  find  that  they 
conform  to  the  law  as  announced  on  the 
former  hearing. 

Five  instructions  asked  for  by  defendants 
were  refused.  As  an  abstract  proposition  of 
la'w.  No.  1  is  correct;  but,  if  applied  to  the 
facts  of  this  case,  it  would  be  misleading, 
because  it  ignores  the  question  of  any  im- 
plied extension  of  time  beyond  the  28th  of 
February  for  plaintiff  to  find  a  purchaser. 
Nos.  2  and  4  are  bad,  because  they  are  con- 
fusing and  misleading.  They  would  lead  the 
jury  to  believe  that  the  purchase  of  the  land 
by  defendants  themselves  would  defeat  re- 


covery, unless  there  was  a  new  contract  of 
service  made  thereafter,  or  an  express  ex- 
tension of  the  old  one.  This,  we  have  al- 
ready said,  is  not  the  law  to  apply  to  this 
case.  Defendants'  purchase  under  the  option, 
and  the  conveyance  of  the  land  to  Loudin, 
trustee  for  all  the  defendants,  does  not  de- 
feat plaintifTs  right  to  recover  on  the  orig- 
inal contract  of  service,  because  it  is  admit- 
ted that  he  furnished  a  purchaser  to  whom 
defendants  afterwards  sold.  That  the  pur- 
chaser was  introduced  after  the  28th  of 
February,  and  the  sale  made  to  him  at  a 
price  under  $30  per  acre,  does  not  defeat 
recovery,  in  view  of  the  law  of  this  case, 
above  referred  to.  By  accepting  plaintiff's 
services,  by  selling  to  the  purchaser  whom 
he  found  and  introduced  to  them,  defendants 
became  liable  under  the  original  agreement 

No.  3  is  objectionable,  and  was  properly 
refused,  because  there  is  no  evidence  what- 
ever that  plaintifTs  services  were  to  be  gra- 
tuitous. And  No.  5  is  bad  because  it  intro- 
duces the  element  of  a  new,  or  additional, 
contract  concerning  which  there  is  no  evi- 
dence offered,  by  either  party. 

But  for  the  special  contract,  plaintiff  might 
have  recovered  a  judgment  two  or  three 
times  as  large,  on  a  quantum  meruit,  under 
the  common  assumpsit  counts.  His  evidence 
tends  to  prove  that  such  service  as  he  ren- 
dered was  reasonably  worth  much  more  than 
he  had  agreed  to  accept. 

We  find  no  error  calling  for  a  reversal,  and 
will  affirm  the  judgment 


(70.  W.  Va.  190) 

CARR  V.  COFFMAN. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec   19,   1911.) 

(SyUalus  by  the  Court,) 

1.  Sales    (f    126*)— Rescission— Unseason- 
able Delay. 

Delay  for  30  days  by  the  buyer  to  rescind 
the  purchase  of  a  bow,  bought  for  breeding 
purposes,  under  a  guaranty  that  she  is  preg- 
nant, and  giving  him  the  right  to  rescind  the 
sale  if  she  should  afterwards  prove  not  to  be 
pregnant,  is  not  unreasonable  delay. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  if  313-317;   Dec  Dig.  |  126.*] 

2.  Sales  (|  121*)— Pbofositions  of  Settle- 
ksniv-acquiescenge  bt  buteb. 

Mere  silence  and  failure  to  reply  to  a 
written  proposition,  when  there  is  no  legal 
duty  to  reply,  does  not  amount  to  acquiescence 
therein,  so  as  to  constitute  an  agreement  be- 
tween  parties. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §1  296-301;    Dec  Dig.  f  121.*] 

Error   to  Circuit   Court,   Mercer   County. 

Action  by  W.  W.  Carr  against  W.  H.  Coff- 
man.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Ritz  &  Ritz,  for  plaintiff  in  error.  Hale 
&  Pendleton  and  Longley  &  Jordan,  for  de- 
fendant In  error. 


•For  other  cmm  bm  same  topic  uid  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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WILLIAMS,  P.  This  suit  Is  to  recover 
the  price  of  a  sow,  known  as  Lady  Premier 
the  III,  of  Willowdale,  which  W.  H.  Coff- 
man  sold  to  W.  W.  Oarr  on  the  2d  of  Febru- 
ary, 1907,  at  the  price  of  $425,  under  the  fol- 
lowing guaranty,  viz.:  "Every  sow  sold  in 
pig  is  guaranteed  to  be  safe  In  pig,  or  will  be 
kept  at  our  risk  and  expense  until  safely 
over  two  periods.  If  by  chance  a  sow  should 
come  in  again  after  shipping  we  wiU  satis- 
fy the  buyers  either  by  refunding  his  money 
and  shipping  charges  and  taking  sow  back, 
or,  if  he  prefers,  we  will  substitute  another 
sow  in  pig  and  equally  good,  or  else  he  can 
breed  the  sow  himself  and  we  will  refund 
him  a  reasonable  amount  for  loss  of  time.'* 

The  sow  was  shipped  to  plaintiff  on  June 
20th,  and  he  was  notified  that  she  was  due 
to  farrow  the  latter  part  of  July,  or  first 
of  August  She  did  not  farrow  at  that  time, 
and  plaintiff  wrote  defendant  on  the  27th 
of  August  that  she  had  not  farrowed,  and 
that  there  was  no  indication  that  she  was 
with  pig,  and  that  on  the  80th  of  August  he 
would  ship  her  back.  In  the  letter  he  says: 
*'I  paid  you  $190  cash  and  gave  you  note  for 
$500  for  six  hogs  (5  sows  and  boar)  ('tis  five) 
after  returning  Lady  Premier  3rd  of  Wil- 
lowdale I  will  have  only  Danesfield  Majesty 
2nd,  $75  and  Premier  Lad,  $55,  making  a 
total  of  $130.  Please  let  me  know  what  the 
express  has  been  on  hogs  both  ways,  so 
that  I  may  know  Just  how  we  stand.  •  •  • 
I  do  not  like  to  take  the  sows,  but  if  you 
can't  get  them  to  breed  with  all  of  your 
facilities,  they  don't  look  promising  for  me 
off  here  by  myself.  Judging  from  your 
last  sale  you  can  resell  them  at  much  higher 
prices  than  I  bought  them,  and  I  certainly 
hope  so  and  wish  you  all  success  in  future 
sales."  Pursuant  to  this  notice,  plaintiff 
shipped  the  sow  on  the  30th  of  August 

On  the  29th  of  August,  1907,  defendant 
wrote  plaintiff  as  follows:  "Replying  to 
your  letter  of  August  27th,  will,  say  that  we 
are  almost  grieved  that  Lady  Premier  3rd 
of  Willowdale  did  not  prove  to  be  safe.  We 
felt  sure  that  she  was  safe  before  we  shipped 
her.  She  should  have  been  safe  to  farrow 
long  about  the  first  of  August  I  am  sorry 
that  you  allowed  so  much  time  to  elapse  In 
case  you  want  us  to  breed  her  again.  We 
will  look  out  for  this  sow  and  do  the  best 
we  can  for  her."  On  August  30th  defendant 
again  wrote  as  follows:  "Lady  Premier 
arrived.  I  will  send  her  over  to  a  lot  in 
the  woods.  I  will  have  to  keep  her  in  quar- 
antine before  I  can  let  her  come  in  contact 
with  my  hogs.  In  the  crate  she  looks  pret- 
ty good.  I  think  we  can  fix  her  up  for  you, 
especially  when  the  weather  gets  a  little 
cooler.  Lady  Premier  Is  in  excellent  con- 
dition at  this  time.  We  felt  sure  that  this 
BOW  was  safe  before  we  shipped  her.  Pos- 
sibly she  had  some  accident"  To  this  let- 
ter plaintiff  made  no  reply,  but  on  the  10th 
of  October  following  he  again  wrote  defend- 
ant, demanding  a  return  of  the  money  paid 


for  the  sow,  and  threatening  .to  sue  if  the 
money  was  not  refunded.  On  the  12th  of 
October  defendant  wrote  a  lengthy  reply  to 
this  letter,  in  which  he  complained  because 
plaintiff  had  kept  the  sow  30  or  40  days 
after  her  time  to  farrow  had  passed,  without 
making  complaint,  and  says:  "There  was 
that  much  time  lost  When  she  was  re- 
turned to  us  to  be  bred,  we  stated  that  we 
could  not  breed  her  until  she  passed  through 
quarantine.  •  •  •  We  think  it  is  too 
soon  for  you  to  kick,  and  more  especially 
when  we  have  had  one  of  your  hogs'  ready 
to  ship  for  some  time.  You  must  consider 
that  we  have  kept  this  hog  for  you  and  she 
has  been  no  expense  to  you.  This  has  been 
helping  us  to  keep  our  guarantee."  In  this 
letter  he  also  denies  the  right  of  plaintiff 
to  demand  a  refunding  of  the  price. 

The  facts  are  that  when  the  sow  was  re- 
turned defendant  placed  her  in  quarantine 
and  kept  her  there  about  two  months,  that 
he  then  put  her  in  what  he  called  the  de- 
tention lot,  and  after  she  had  been  in  there 
for  a  week  or  ten  days  she  became  lame,  and 
never  recovered  from  the  lameness,  and  he 
never  allowed  his  boar  to  go  to  her  after  her 
return.  The  sow  died  on  the  27th  or  28th 
of  January,  1908,  of  pneumonia,  having  been 
sick  with  this  disease  only  about  three  days. 
Tbe  suit  was  begun  on  the  17th  of  January, 
1908. 

Coffman  defends  the  suit  on  two  grounds: 
(1)  He  insists  that  plaintiff  waived  his  right 
to  "rescind"  the  contract  of  sale  by  his  fail- 
ure to  act  promptly  after  discovering  that 
the  sow  was  not  In  pig;  and  (2)  tliat  plain- 
tifTs  failure  to  reply  to  defendant's  letter 
of  August  30th  amounted  to  an  acquiescence 
in  the  proposition  therein  contained  to  re- 
breed  the  sow  for  plalntilE. 

What  were  plaintiff's  rights  under  the  con- 
tract of  warranty,  when  he  discovered  that 
the  sow  was  not  in  pig?  Clearly  he  could 
elect  to  do  any  one  of  three  things,  all  of 
which  are  expressly  stipulated  In  the  writ- 
ten guaranty.  (1)  He  could  return  the  sow* 
and  demand  that  the  price  be  refunded ;  (9 
he  could  return  her,  and  demand  another, 
safe  in  pig,  equally  as  good.;  or  (3)  he  could 
keep  her  and  breed  her  himself,  and  demand 
a  reasonable  sum  for  the  loss  of  time  In 
breeding.  His  letter  of  August  27th,  above 
quoted  from,  indicates  very  clearly  that 
plaintiff  had  elected  to  take  the  benefit  of 
the  first  of  said  provisions.  We  do  not  see 
how  his  letter  and  his  conduct,  in  view  of 
the  contract,  could  have  been  otherwise  In- 
terpreted by  defendant  He  did  not  intimate 
that  he  was  returning  the  sow  to  have  her 
bred.  But,  on  the  contrary,  he  suggests  to 
defendant  that  he  can  resell  the  sow  at  a 
better  price  than  plaintiff  had  paid  for  her. 

[1]  It  is  Insisted  that  plaintiff  did  not  ex- 
ercise his  right  to  "rescind"  the  contract 
within  a  reasonable  time.  But  this  is  not  a 
case  involving  the  right  of  rescission,  where 
no  such  right  is  reserved  In  the  contract 
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Here  the  right  to  rescind  is  a  part  of  the 
express  aja:reement,  and  in  rescinding  the 
sale  plaintiff  is  only  exercising  a  contractual 
right  He  is  not  breaking  the  contract,  but 
he  is  complying  with  its  very  terms.  Re- 
scission of  the  sale  is  one  of  the  three 
means  stipulated  in  the  contract  of  sale 
whereby,  according  to  plaintiff's  election, 
defendant  can  make  good  his  guaranty.  No 
doubt  plaintiff  would  have  to  exercise  his 
choice  of  rights  within  a  reasonable  time, 
but  we  do  not  understand  that  he  Ip  held 
to  such  strict  diligence  in  exercising  such  a 
contractual  right  as  he  would  be  if  he  were 
seeking  to  rescind  a  contract  of  sale  for 
fraud.  But  he  should,  at  least,  be  reasonably 
diligent;  and  we  think  plaintiff  has  shown 
such  diligence.  He  explains  why  he  did 
not  ship  the  sow  back  as  soon  as  he  learned 
that  she  was  not  in  pig,  and,  in  view  of 
the  facts  in  this  case,  we  do  not  think  the 
delay  was  unreasonable.  He  testified  that 
another  sow  that  he  bought  of  defendant  had 
gone  two  weeks  over  the  time  when  he  was 
advised  she  would  farrow,  and  that  he  want- 
ed to  give  Lady  Premier  a  fair  test,  and 
be  sure  she  was  not  in  pig  before  returning 
her;  aod,  furthermore,  that  at  the  time  he 
became  satisfied  she  was  not  in  pig  he  knew 
defendant  was  in  Illinois,  and  he  wanted  to 
reshlp  the  sow  when  defendant  was  at  home, 
and  waited  for  his  return.  Moreover,  it 
appears  from  defendant's  own  evidence  that 
the  delay  was  no  disadvantage  to  him.  He 
states  in  his  letter  that  he  would  "fix  her 
up*'  when  the  weather  got  cooler,  meaning 
he  would  have  her  bred  to  his  boar.  It  was 
then  the  last  of  August  Plaintiff  had  kept 
the  sow  through  the  hot  month  of  August, 
a  time  when  defendant  would  not  have  bred 
her,  If  he  had  had  her. 

[2]  This  case  is  not  controlled  by  Ford  v. 
Friedman,  40  W.  Va.  1T7,  20  S.  E.  030,  as 
counsel  for  defendant  insist  The  goods,  In 
that  case,  were  not  sold  upon  a  guaranty,  as 
was  the  sow  in  the  present  case.  In  that 
case  the  buyer  refused  to  receive  the  goods 
because  they  were  shipi)ed  too  late  for  the 
q[>ring  sales,  for  which  they  had  been  bought 
The  seller  wrote  the  buyer,  recognizing  his 
right  to  return  the  goods,  and  proposed  that, 
if  he  would  accept  them,  he  would  extend 
the  time  of  payment  To  the  letter  the  buy- 
er made  no  reply,  and  did  not  return  the 
goods.  The  court  properly  held  in  that  case 
ttiat  fair  dealing  required  that  the  buyer 
should  either  have  replied  to  the  seller's  let- 
ter, or  re-marked  the  goods  for  return,  and 
mailed  to  seller  the  bill  of  lading;  and  that, 
not  having  done  either,  his  silence  and  his 
refusal  to  act  amounted  to  acquiescence  in 
the  seller's  proposition  to  keep  the  goods  in 
consideration  of  an  extension  of  the  time  of 
payment  But  in  the  present  case  the  sow 
was  returned  in  a  reasonable  time,  pursuant 
to  express  agreement  that  she  might  he  re- 
turned and  the  price  refunded,  if  she  proved 
not  to  be  in  pig,  and  was  received  by  the  sel- 


ler "in  excellent  condition,**  as  he  himself 
states.  The  buyer  then  owed  the  seller  no 
further  duty.  He  had  done  all  that  the  sel- 
ler had  any  right  to  require,  or  to  expect,  of 
him  under  their  agreement  The  seller  then 
had  both  the  sow  and  her  purchase  price. 
The  contract  of  sale  did  not  provide  that 
the  buyer  might  return  the  sow  to  have  her 
rebred ;  and  therefore  the  seller  had  no  right 
tp  interpret  the  buyer's  letter,  or  his  action 
in  returning  the  sow,  to  mean  that  he  wished 
her  to  be  rebred.  In  view  of  the  terms  of  the 
agreement,  the  return  of  the  sow  could  have 
meant  nothing  more  or  less  than  a  rescission 
of  the  sale. 

But,  suppose  defendant  did  interpret  plain- 
tiff's refusal  to  reply  to  his  letter  of  August 
30th  to  be  an  acceptance  of  the  proposition 
therein  contained,  his  own  evidence  clearly 
proves  that  he  was  not  thereby  misled  to  his 
injury.  He  did  not  attempt  to  rebreed  the 
sow,  notwithstanding  he  had  her  in  his  pos- 
session from  August  30th  to  some  time  in 
November,  during  nearly  all  of  which  time 
she  appears  to  have  been  doing  well.  He 
does  not  explain  why  he  did  not  let  his  boar 
to  her  on  some  cool  morning  in  October,  aft- 
er she  had  been  in  quarantine  for  more  than 
a  month.  He  has  not  shown  reasonable  dili- 
gence to  comply  with  his  own  proposition,  to 
which  he  now  seeks  to  hold  plaintiff  bound, 
as  if  it  had  been  accepted.  He  first  com- 
plains that  plaintiff  did  not  return  the  sow 
soon  enough,  but,  after  receiving  her  '^  ex- 
cellent condition,"  as  he  states,  he  placed 
her  in  quarantine  and  kept  her  there  for  two 
months,  and  then  transferred  her  to  the. de- 
tention lot  and  kept  her  there  for  a  week  or 
10  days  before  she  became  lame;  and  all 
this  time  he  did  not  let  his  boar  to  her,  and 
the  only  explanation  given  is  that  there  was 
danger  of  losing  his  boar  by  allowing  him  to 
go  to  a  sow  when  the  temperature  of  the 
weather  was  above  70  degrees. 

As  to  the  second  point  of  defense,  that 
plaintiff's  failure  to  reply  to  defendant's  le^ 
ter  of  August  30th  should  be  construed  to  be 
an  acquiescence  in  the  proposition  to  rebreed 
the  sow,  it  may  be  said  that  that  was  a  thing 
wholly  different  from  anything  stipulated  in 
the  agreement  It  was  a  proposition  which 
required  acceptance  before  becoming  an 
agreement  Mere  silence  and  refusal  to  ac^ 
cept  a  proposition  will  not  be  construed  into 
acquiescence,  when  there  Is  no  duty  to  reply. 
Garr's  failure  to  reply  to  Coffman's  letter 
was  not  an  acquiescence  in  the  proposition 
submitted  to  rebreed  the  sow.  There  is  no 
evidence  that  their  minds  ever  met  on  that 
proposition.  True,  plaintiff  testifies  that  he 
had  not  fully  made  up  his  mind  not  to  keep 
the  sow  until  about  the  10th  of  October,  but 
his  indecision  was  never  communicated  to  de- 
fendant; and  therefore  he  could  not  have 
been  misled  by  plaintiff's  silence.  He  may 
have  been  all  that  time  deciding  whether  or 
not  he  would  accept  defendant's  proposition. 
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Sucb  proposition,  being  a  departure  from  the 
original  contract  of  sale,  could  not  become 
binding  upon  plaintiff  until  it  was  accepted, 
and  it  never  was  accepted. 

The  judgment  of  the  lower  court  will  be 
affirmed. 

(69  W.  Va.  572) 

OASSIDAY  FORK  BOOM  &  LUMBER  CO. 

V.  TEKRY  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  19,  1911.     Rehearing  Denied 

Jan.  16,  1912.) 

(SyllahiM  hp  the  Court,) 

1.  Vendob  and  Pubchaseb  (j  229*)— Cow- 
8TBUCTIVB  Trust  in  Land— Notice  of  £)q- 
uitaboje  Title  in  Third  Person. 

In  a  suit  in  equity,  the  object  of  which  is 
to  establish  a  constructive  trust  in  land,  found- 
ed upon  an  alleged  fraudulent  conveyance,  made 
by  a  corporation,  the  fact  that  the  deed  of  the 
corporation  was  delivered  in  consideration  of 
money  paid  to,  or  a  debt  due  from,  the  president 
of  the  corporation,  without  proof  of  want  of 
consideration  moving  from  the  president  to  the 
corporation,  is  not  notice  of  an  equitable  title 
to  the  land  so  conveyed  in  a  third  party. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §f  477-494;  Dec  Dig. 
f  229.*] 

2.  Cobpobationb  (|  429*)— Fbaud  of  Agent- 
Notice. 

That  one  of  two  deeds  contemporaneously 
delivered  to  the  same  grantee  subsequently  turn- 
ed out  to  have  been  forged,  and  was  canceled  as 
a  forged  deed,  is  not  alone  evidence  of  fraud 
on  the  part  of  the  grantee  in  the  acceptance  of 
the  other  deed,  or  of  knowledge  on  his  part  of 
fraudulent  intent  on  the  part  of  the  grantor 
or  his  agent  in  executing  and  delivering  the 
same. 

[CM.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  SS  1720-1723;   Dec.  Dig.  f  429.*] 

3.  Vendor  and  Pubghaseb  (S  242*)— Bona 
Fide  Pubchaseb  fob  Value— Bubden  of 
Pboof. 

When  a  claim  to  protection  as  a  bona  fide 
purchaser  for  value  and  without  notice  la  in- 
volved, the  burden  is  on  the  party  denying  the 
validity  of  the  purchase  to  prove  notice  of  his 
equity,  and  upon  the  other  party  to  prove  eood 
faitJi  and  payment  of  an  adequate  considera- 
tion. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  60{^-e05;  Dec  Dig. 
I  242.*] 

4.  Vendob  and  Pubchaseb  (|  236*)— Bona 
Fide  Pubohaseb^-Conbideration. 

If  the  property  in  question  in  such  case 
has  been  purchased  along  with  numerous  other 
pieces  of  property  for  a  lump  sum,  the  pur- 
chaser la  not  denied  protection  because  he  is 
unable  to  show  that  a  specific  price  was  fixed 
upon  the  property  In  controversy,  if  he  proves 
payment  of  an  adequate  consideration  for  all 
the  property  included  in  the  purchase. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  |  570 ;  Dec.  Dig.  9  230.«] 

5.  Depositionb  (}  HI*)— EKaiqnation  of 
Pabtt  Bkfobb  Tbiai/— Kefubal  to  Anbweb 
Question— Necebbitt  fob  RauNG. 

A  decree  pronounced  upon  the  pleadings 
and  evidence  as  made  up  and  filed  in  the  court 
below  will  not  be  reversed  for  failure  of  a  de- 
fendant, examined  as  a  witness  in  another  state, 
to  answer  questions  propounded  to  him,  if  it 
appears  that  he  has  submitted  to  an  examina- 


tion, answered  many  of  the  questions  substan- 
tially covering  the  case,  but  declined  to  answer 
others,  claiming  he  is  not  bound  to  do  so,  and 
no  ruling  of  the  court  below,  respecting  his  duty 
to  answer,  has  been  asked  for  or  taken,  and  he 
has  had  no  opportunity  to  answer  them  after 
an  adverse  ruling  on  bis  objections  thereto.  By 
submitting  the  case  without  having  made  an 
attempt  to  obtain  answers  to  the  questions^  the 
plaintiff  is  deemed  to  have  waived  any  rights 
he  may  have  had  respecting  them. 

[E}d.  Note.— For  other  cases,  see  Depositioiifl» 
Gent  Dig.  U  329-339 ;  Dec  Dig.  S  111.*] 

e.  Pbincipal  and  Agent  (§  177*)- NomoB  to 
Agent  Binding  upon  Pbincipal. 

The  principle  of  law  making  notice  to  an 
agent  bind  his  principal  applies  in  the  case  of 
a  purchase  of  property  through  an  agent,  in 
violation  of  an  equitable  title  thereto,  or  right 
respecting  it,  in  a  third  party;  and,  if  the 
agent  with  such  notice  purchases  the  property 
for  his  principal,  the  latter  holds  the  title  in 
trust  for  such  third  person. 

[EU.  Note.— For  other  cases,  see  Principal  and 
Agent,   Gent.    Dig.    %%  670-679;   Dec.   Dig.    i 

177.*] 

7.  Pbincipai«  and  Agent  (9  14*)— £2sisikncb 
OF  Relation- Necbsbitt  fob  kxpbsss  Gon- 

TBACT. 

Proof  of  an  express  contract  of  agency  is 
not  essential  to  the  establishment  of  the  rela- 
tion. It  may  be  inferred  from  facts  and  cir- 
cumstances, including  conduct. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  ||  26-33;    Dec.  Dig.  i  14.*1 

8.  Pbincipal  and  Agent   (|  70*)— Agency 
for  Both  Parties  to  a  Gontract. 

The  law  does  not  inhibit  agency  for  both 
parties  to  a  contract. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Gent  Dig.  i  146;  Dec  Dig.  i  70.*] 

9.  Principal  and  Agent  (§  189*)— Strrr  to 
Establish— Sttfficibngt  of  Bill. 

A  bill  against  a  purchaser  of  land  who 
has  acquired  it  by  an  agent  on  the  theory  of  a 
purchase,  in  violation  of  an  equitable  right  in 
the  plaintiff,  known  to  the  agent  aH  the  time 
of  the  purchase,  need  not  aver  notice  to  the 
prindpsl  by  or  through  the  agent  It  suffices 
to  charge  notice  of  the  right  generally. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Dec  Dig.  §  189.*] 

Robinson  and  Brannon,  JJ.,  dissenting. 

Appeal  from  Glrcait  Court,  Randolph 
Gounty. 

Bill  by  the  Gassiday  Fork  Boom  &  Lum- 
ber Company  against  Henry  G.  Terry,  Trus- 
tee, and  others.  Decree  of  dismissal,  and 
plaintiff  appeals.    Reversed  and  remanded. 

Van  Winkle  ft  Ambler,  for  appellant  W. 
B.  Maxwell,  W.  E.  Baker,  and  E.  A.  Bowers, 
for  appellees  Henry  C.  Terry,  EL  J.  Ber- 
wlnd  and  H.  Gw  Daris. 


POFFBNBARGER,  P.  From  a  decree  of 
the  circuit  court  of  Randolph  county  dismiss- 
ing its  bill  against  Henry  G.  Terry,  trustee, 
the  Middle  Fork  Goal  &  Lumber  Company, 
the  Roaring  Greek  Goal  ft  Ooke  Company, 
and  Samuel  B.  Diller,  praying  relief  against 
them  in  respect  to  two  tracts  of  land,  con- 
taining, in  the  aggregate,  1,788^4  acres,  the 
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Casslday  Fork  Boom  &  Lamber  Company  has 
appealed. 

The  appellant  is  a  corporation  to  which 
on  the  2d  day  of  November,  1891,  said  land, 
known  as  lots  No.  16  and  17,  of  a  certain 
tract,  containing,  respectively,  916  acres  and 
872^  acres,  had  been  conveyed  by  one  O. 
O.  Womelsdorf  and  wife.  On  the  16th  day 
of  August,  1893,  said  corporation  conveyed 
the  same  to  the  Roaring  Creek  Coal  &  Coke 
Company  for  and  in  consideration  of  $9,000 
of  the  bonds  of  the  Roaring  Creek  &  Charles- 
ton Railroad  Company  and  $131  in  cash.  At 
the  time  there  was  a  lien  on  the  land  for 
$2,500  of  the  original  purchase  money  In 
favor  of  J.  N.  B.  Crim  and  G.  B.  Harvey 
which  sum  the  Roaring  Greek  Coal  &  Coke 
Company  agreed  to  pay.  By  deed  bearing 
date  March  30,  1894,  and  admitted  to  record 
in  the  clerk's  office  of  the  county  court  of 
Randolph  county  on  April  6,  1894,  said  two 
tracts  of  land  were  conveyed  by  the  Roaring 
Creek  Coal  &  Coke  Company  to  the  Middle 
Fork  Coal  &  Lumber  Company,  another  cor- 
poration. On  the  22d  day  of  May,  1894,  an 
order  was  made  by  the  directors  of  the  Cas- 
slday Fork  Boom  &  Lumber  Company  in- 
structing its  treasurer  to  give  to  S.  B.  DUler 
for  the  repurchase  of  said  two  tracts  of 
land  from  the  Roaring  Creek  Coal  &  Coke 
Ck>mpany  said  railroad  company  bonds  and 
$131  in  cash,  and  $500  to  pay  to  the  Roar- 
ing Greek  Coal  &  Coke  Company  on  account 
of  the  unpaid  purchase  money,  which  it  had 
then  paid,  or  was  supposed  to  have  paid,  to 
Crlm  and  Harvey,  and  to  arrange  for  the 
payment  of  the  remaining  $2,000  later.  Dil- 
ler  was  the  president  of  the  Middle  Fork 
Coal  &  Lumber  Company,  and  it  was  under- 
stood and  agreed  that  he  was  to  take  the 
bonds  and  cash  to  the  office  of  the  Roaring 
Creek  Coal  &  Coke  Company  in  New  York, 
and  have  a  deed  made  conveying  these  tracts 
to  the  plaintiff  company.  As  we  have  seen, 
the  Roaring  Creek  Coal  &  Coke  Company 
had  already  conveyed  the  land  to  the  Middle 
Fork  Coal  JL  Lumber  Company,  and  on  the 
21st  day  of  September,  1894,  a  deed  was 
made  by  that  company,  through  its  president 
S.  6.  Diller,  conveying  the  timber  on  the 
land  back  to  the  Roaring  Greek  Coal  ft  Coke 
Company,  and  on  the  11th  day  of  June,  1895, 
said  company,  by  Diller,  its  president,  con- 
veyed said  two  tracts  of  land  to  the  defend- 
ant Henry  O.  Terry,  trustee.  The  plaintiff 
alleges  its  ignorance  until  a  short  time  be- 
fore the  institution  of  this  suit,  July  21, 
1898,  of  the  conveyances  made  by  the  Roar- 
ing Creek  Coal  &  Coke  Company  to  the  Mid- 
dle Fork  Coal  &  Lumber  Company,  and  by 
that  company  back  to  the  Roaring  Creek 
Coal  &  Coke  Company  and  Terry,  trustee, 
and  fraud  on  the  part  of  Diller  and  notice 
thereof  and  participation  therein  on  the  part 
of  Terry,  trustee,  the  Roaring  Creek  Goal 
&  Coke  Company,  and  the  Middle  Fork  Coal 
&  Lumber  Company.    It  further  charges  that 


the  Middle  Fork  Coal  &  Lumber  Company, 
though  in  form  a  corporation,  consisted  of 
the  defendant  S.  B.  Diller,  and  never  had 
any  legal  board  of  directors,  and  never  au- 
thorized any  conveyance  by  Diller  to  Terry, 
and  never  paid  anything  either  to  the  Roar- 
ing Creek  Coal  &  Coke  Company  or  the 
plaintiff  for  said  land. 

An  amended  and  supplemental  bill  was 
ffied  making  Edward  J.  Berwlnd  a  party  de- 
fendant, and  containing  the  following  addi- 
tional allegations  of  fact:  That  the  defend- 
ant Henry  C.  Terry  represented  said  Ber- 
wlnd in  a  large  number  of  transactions  re- 
lating to  real  estate  and  other  property  in 
Randolph  county,  including  the  two  tracts 
of  land  in  controversy,  and  acted  as  his 
trustee  in  respect  thereto;  that  Berwlnd  had 
entered  into  a  contract  with  Henry  O.  Davis, 
dated  February  15,  1902,  by  which  he  had 
sold  all  of  said  property,  including  said  two 
tracts  of  land,  to  said  Davis ;  that  said  con- 
tract made  specific  reference  to  the  claim  of 
the  Cassiday  Fork  Boom  &  Lumber  Company 
to  said  two  tracts  of  land,  wherefore  Davis 
had  notice  thereof;  that,  although  the  deed 
made  by  the  Roaring  Creek  Coal  &  Coke 
Company,  bearing  date  March  30,  1894,  con- 
veying said  two  tracts  of  land  to  the  Middle 
Fork  Company,  antedates  the  meeting  of  the 
Casslday  Fork  Company,  at  which  the  money 
and  securities  were  turned  over  to  Diller 
with  instructions  to  repurchase  said  two 
tracts  of  land,  negotiations  had  been  pending 
for  the  repurchase  thereof  through  Diller 
long  before  said  meeting  was  held,  and  the 
Roaring  Creek  Company  had  agreed  to  re- 
convey  the  same  in  consideration  of  the  rail- 
road bonds  and  cash  aforesaid,  and  it  was 
then  understood  and  believed  that  the  title 
to  said  tract  of  land  still  stood  in  the  name 
of  said  company;  that  the  plaintiff  did  nol; 
at  that  time  know  the  same  had  been  con- 
veyed to  the  Middle  Fork  Company;  that 
Diller  was  president  of  the  Middle  Fork 
Company,  and  fully  aware  of  the  right  of 
the  plaintiff  to  have  the  legal  title  to  the 
land  which  the  Roaring  Creek  Oompany  had 
conveyed  to  said  Middle  Fork  Company;  that 
it  had  also  been  discovered,  shortly  before 
the  institution  of  this  suit,  that  the  Middle 
Fork  Company,  holding  the  title  to  said  land 
with  full  notice  of  the  plaintiff's  right  there- 
to in  equity,  iiad  attempted  to  convey  the 
same  to  said  Terry ;  that  about  the  date  of 
the  deed  in  question  here  Diller  had  forged 
a  deed  purporting  to  convey  from  the  plain- 
tiff to  said  Terry,  trustee,  5,000  acres  of 
land,  which  deed  had,  before  the  institution 
of  this  suit,  been  declared  a  forgery  and  set 
aside  in  another  suit  brought  by  the  plain- 
tiff against  Terry  and  others  in  the  circuit 
court  of  Randolph  county ;  that  Terry's  par- 
ticipation in  that  fraudulent  transaction, 
contemporaneous  with  the  transactions  com- 
plained of  in  this  suit,  and  the  Intimate 
business  relations  existing  between  him  and 
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Diller  since  about  the  1st  day  of  January, 
1895,  and  the  fact  that  the  railroad  bonds 
mentioned  had  In  some  way  passed  Into  the 
hands  of  Terry,  trustee,  all  taken  together, 
established  Terry's  fraudulent  participation 
In  the  transaction  now  In  question;  that  no 
money  or  other  thing  of  value  was  given  by 
Terry,  trustee,  or  any  person  claiming  by, 
through,  or  under  him  for  said  land;  that 
as  plaintiff  Is  Informed  and  believes  Berwlnd, 
or  Terry,  trustee,  had  about  the  middle  of 
April,  1896,  advanced  to  Diller,  on  account 
of  the  purchase  of  certain  lands  and  prop- 
erty, about  $448,672.09,  in  consideration  of 
which  Diller,  on  demand  for  additional  se- 
curity therefor,  undertook  to  transfer  and 
convey  said  $5,000  acres  and  2,000  acres  of 
plaintiff's  lands;  that  these  conveyances 
were  made  In  fraud  of  the  rights  of  the 
plaintiff,  and  accepted  with  notice  of  the 
fraudulent  intent;  that,  if  said  lands  were 
conveyed  as  security,  Berwlnd  had  sold  the 
same,  together  with  other  property  of  Dil- 
ler's  for  a  sum  largely  in  advance  of  the  in- 
debtedness, to  wit,  $875,000,  and,  besides, 
Berwlnd  had  received  large  returns  from  the 
property  as  proceeds  of  coal  and  timber  tak- 
en therefrom ;  and  that*  Davis  In  the  pur- 
chase of  said  lands  and  other  property  did 
not  estimate  said  two  tracts  of  land  as  hav- 
ing any  value  to  him,  in  view  of  the  daim  of 
the  plaintiff  thereto,  and  did  not  pay  any- 
thing therefor. 

Berwlnd  answered  the  amended  bUl,  de- 
nying all  allegations  of  fraud  on  his  part, 
and  on  the  part  of  his  trustee,  and  knowledge 
of  any  fraudulent  Intent  on  the  part  of  Dill- 
er. His  answer  avers  that  all  the  property 
sold  to  Davis  was  sold  for  a  lump  sum,  and 
that  the  respondent  is  unable  to  say  how 
much  of  the  purchase  money  was  treated  or 
regarded  as  applicable  to  said  two  tracts  of 
land.  It  further  avers  that  the  respondent 
In  the  latter  part  of  December,  1894,  upon 
representations  made  to  him  by  Diller,  which 
afterwards  proved  untrue,  had  invested  a 
large  sum  of  money  in  the  mortgage  bonds 
of  the  Roaring  Creek  &  Charleston  Rail- 
road Company,  and,  in  order  to  save  the  mon- 
ey so  Invested,  was  compelled  to  acquire  fur- 
ther interests  in  the  railroad  property,  and 
also  large  quantities  of  timber  and  coal  lands 
in  the  section  of  country  in  which  the  road 
was  located;  that  his  purchases  of  all  this 
property  were  made  in  the  name  of  Terry, 
his  trustee;  that  he  was  informed  and  be- 
lieved full  and  fair  consideration  in  money 
had  been  paid  for  all  of  said  property,  in- 
cluding the  two  lots  in  question;  that  some 
of  the  lands  so  purchased  were  lands  which 
Diller  claimed  to  own  or  control,  and  which 
he  had,  at  the  time,  proposed  to  give  re- 
spondent as  security  for  a  proposed  loan 
and  as  a  bonus  for  such  loan;  that  none  of 
said  property  was  in  fact  taken  as  security, 
it  having  been  ascertained  that  Diller  did 
not  own  the  same,  but  Chat,  on  the  contrary, 
they  were  purchased  from  the  owners  there- 


of, or  those  who  appeared  by  the  records  to 
be  the  owners  thereof  and  were  believed  so 
to  be;  that  he  had  allowed  DUler,  at  Us  re- 
quest, to  attempt  to  find  a  market  for  the 
property,  or  make  sale  thereof,  under  an 
arrangement  by  which  Diller  would  have 
profited,  had  such  disposition  been  made,  but 
not  under  any  agreement  or  understanding 
which  imposed  upon  the  respondent  any 
legal  or  moral  obligation  to  make  sale 
thereof;  that  neither  respondent  nor  his 
trustee  ever  held  said  properties  or  any  of 
them  as  security  for  advances  to  Diller; 
and  that  neither  Diller  nor  his  representa- 
tive, nor  any  other  person,  has,  or  ever  had, 
any  rightful  claim  to  any  settlement  of  ac- 
count in  respect  to  the  acquisition  or  dlB- 
positlon  of  said  properties  or  any  of  them. 
The  answer  of  Terry,  trustee,  to  the  bill  and 
amended  bill,  is  equally  as  broad,  direct, 
and  specific  as  to  all  allegations  of  fraud 
and  notice  thereof  as  that  of  Berwlnd,  and 
makes  substantially  the  same  averments  of 
fact,  but  goes  more  into  the  details  thereof 
giving  dates,  particulars,  and  circumstances 
not  stated  in  the  answer  of  Berwlnd,  but 
all  subsidiary  in  character,  and  tending  to 
the  same  legal  effect  as  those  stated  more 
generally  in  the  answer  of  Berwlnd.  The 
answer  of  Henry  O.  Davis  admits  knowl- 
edge of  the  claim  of  the  plaintiff,  and  sets 
up  no  rights  or  equities  superior  to  those  of 
Berwlnd  and  Terry,  trustee.  In  substance 
and  effect  it  is  the  same  as  those  of  Terry 
and  Berwlnd.  It  denies  fraud  and  notice 
thereof  on  their  part,  avers  good  title  in 
them,  and  therefore  in  himself. 

The  evidence  consists  principally  of  the 
depositions  of  W.  F.  Diller,  O.  C.  Womels- 
dorf,  and  Henry  O.  Terry,  and  a  large  num- 
ber of  documents,  brought  into  the  record  as 
exhibits  and  otherwise,  principally  copies  of 
records  in  other  suits,  both  in  this  state 
and  in  Pennsylvania,  relating  to  the  trans- 
actions between  Diller  on  the  one  side,  and 
Terry  and  Berwlnd  on  the  other.  W.  F. 
Diller  was  president  and  treasurer  of  the 
plaintiff  company.  He  proves  the  sale  of 
the  two  tracts  of  land  to  the  Roaring  Creek 
Coal  &  Coke  Company  in  1893,  and  the  de- 
livery to  S.  B.  Diller  of  the  bonds  and  cash, 
hereinbefore  metioned,  for  the  repurchase 
thereof,  and  says  his  company  never  intend- 
ed to  part  with  the  title  to  said  lots  per- 
manently, and  that  a  repurchase  thereof 
was  understood  between  the  two  companies 
from  the  date  of  the  sale  thereof.  He  says 
there  was  a  verbal  understanding  and  agree- 
ment from  the  date  of  the  conveyance  that 
this  property  was  to  be  repurchased.  He 
further  says  he  made  repeated  demands  up- 
on his  brother  for  the  deed  from  the  Roar- 
ing Creek  Coal  &  Coke  Company  to  the  plain- 
tiff company  for  said  two  tracts  of  land,  and 
was  assured  by  him  that  It  had  been  made 
and  sent  to  West .  Virginia  for  recordation, 
and  later  that  he,  said  S.  B.  Diller,  had  the 
same  in  his  safe  in  his  office  in  the  dty  of 


W.Va.) 


CSASSIDAY  FORK  BOOM  ft  LUMBER  GO.  y.  TERRY 


281 


Phlladelpbia.  He  testifies  further  that,  after 
the  discovery  of  the  forged  deed  for  the 
5,000  acres,  his  company  examined  the  rec- 
ords as  to  the  title  to  their  other  lands,  and 
fonnd  that  lots  10  and  17  had  been  conveyed 
first  to  the  Middle  Fork  Company,  and  theri 
to  Terry,  trustee,  and  denies  that  any  au- 
thority or  direction  had  ever  been  given  to 
make  such  conveyances.  He  further  says 
that  in  1899  Terry  Informed  him  that  he 
would  probably  be  able  to  arrange  for  a 
sale  of  air  the  West  Virginia  properties  to 
a  Mr.  Steck,  of  Pittsburgh,  and  suggested  the 
advisability  of  a  conveyance  of  lots  16  and 
17  from  him  to  the  Gassiday  Fork  Company, 
and  then  a  deed  from  that  company  to  the 
pnrchaser,  and  said  he  could  convey  said  lots 
with  a  recital  that  they  had  been  mlscon- 
veyed  to  him.  Womelsdorf  testified  that 
in  1899  he,  under  instructions  given  to  him 
by  Diller,  pursuant  to  a  conversation  had 
between  Diller  and  Terry  at  the  office  of 
the  latter  In  Philadelphia,  went  to  Beverley, 
W.  Va.,  and  had  a  deed  prepared  for  the  con- 
veyance, by  Terry,  of  lots  16  and  17  to  the 
Gassiday  Fork  Company.  Just  what  the 
conversation  between  Diller  and  Terry  was 
he  did  not  know,  since  he  had  not  heard  all 
of  It  This  \s  evidently  the  occasion  and  con- 
versation spoken  of  by  W.  F.  Diller  in  his 
testimony. 

It  further  appears  from  the  testimony  of 
Womelsdorf  that  he  was  the  general  man- 
ager of  the  Gassiday  Fork  Company  in  1893, 
and  for  some  time  thereafter,  charged  with 
the  duty  of  taking  care  of  its  lands  and  pay- 
ing the  taxes  thereon,  and  that  probably  in 
the  year  1893  S.  B.  Diller  came  there  in 
company  with  one  Slaymaker,  of  the  firm 
of  Witmer  ft  Sons,  and  a  man  by  the  name  of 
Savage,  and  executed,  on  behalf  of  the  Mid- 
dle Fork  Company,  a  contract  with  Wit- 
mer ft  Sons  for  the  cutting  of  timber  on 
lots  16  and  17,  which  contract  Womelsdorf 
witnessed,  but,  asstmilng  that  Diller,  who 
had  been  prominent,  conspicuous,  and  in- 
fluential in  respect  to  the  affairs  of  the  com- 
pany, was  doing  nothing  more  than  he  had 
authority  to  do  and  was  proper,  he  did  not 
inform  the  Gassiday  Fork  Company  of  the 
transaction.  He  was  not  only  general  man- 
ager of  said  company,  but  a  stockholder  and 
director.  Terry's  deposition  is  very  lengthy. 
^I>eeming  a  great  many  questions  irrelevant 
and  immaterial,  he  declined  to  answer  them, 
sometimes  of  his  own  volition,  and,  at  other 
times,  by  direction  of  his  counsel.  He  ad- 
mits that  he  was  'trustee  for  Berwlnd,  and, 
as  such,  handled  and  disbursed  for  him  in 
the  purchase  of  various  properties  in  West 
yirginla  many  thousands  of  dollars.  How 
much  was  paid  for  each  of  the  several  prop- 
erties he  does  not  disclose,  and  he  repeat- 
edly refused  to  state  the  exact  amount  paid 
for  the  two  tracts  of  land  in  question,  but 
persisted  in  the  statement  that  they  were 
included  among  the  purchases  made,  and  had 
cost  his  principal  a  large  amount  of  money. 


He  says  lots  16  and  17  were  conveyed  to  him 
by  virtue  of  a  written  agreement  between 
Berwind  and  S.  B.  Diller,  which  is  not  pro- 
duced, and  which  he  says  cannot  be  found. 
He  supplements  this  with  the  following 
additional  statement:  "The  original  con- 
veyance to  me  as  trustee  by  the  Middle  Fork 
Company  was  an  absolute  one  for  a  full 
consideration,  so  far  as  I  can  now  state. 
There  was  no  specific  sum  that  I  can  fix  In 
my  mind  which  made  up  that  consideration; 
but  the  deed,  as  I  recall  it,  not  having  look- 
ed at  it  for  some  time,  was  an  isibsolute  one, 
and  was  a  part  of  the  transaction  which  in- 
volved the  payment  of  a  very  large  sum  of 
money  by  Mr.  Berwlnd  through  me,  in  ex- 
cess, I  believe,  of  what  the  value  of  these 
lots  was."  Being  asked  what  the  amount  ad- 
vanced was,  he  said:  ''I  cannot  recall  the 
exact  amount  accurately,  but  it  was  approx- 
imately more  than  $400,000."  The  convey- 
ance was  made,  it  will  be  remembered,  by 
the  Middle  Fork  Company,  and  Mr..  Terry 
says,  in  response  to  a  question:  "I  do  not 
think  any  consideration  was  paid  to  the 
Middle  Fork  Goal  ft  Lumber  Company,  but 
full  consideration  was  paid  to  Mr.  Samuel 
B.  Diller  individually,  to  the  best  of  my 
knowledge,  although  I  cannot  state  in  dol- 
lars and  cents  how  much ;  but  it  was  a  part 
of  the  general  advances  made  by  me."  He 
says  further:  "I  do  not  not  recall  the  pay- 
ment of  any  specific  sum ;  but  I  was  making 
advances  on  behalf  of  Mr.  Berwind  to  Mr. 
Diller  almost  continuously,  and  on  the  day 
that  the  deed  was  delivered,  which  day  I 
do  not  recollect,  I  may  or  may  not  have 
paid  Mr.  Diller  money.  But  I  certainly  paid 
to  him  at  some  time  or  other,  in  some  way, 
moneys  which  covered  the  consideration  for 
the  conveyance  of  this  property,  but  I  can- 
not now  recall  what  the  value  of  the  prop- 
erty in  question  was  fixed  at"  Being  asked 
as  to  the  amount  paid  for  the  6,000  acres 
and  lots  16  and  17,  he  replied  that  he  could 
not  tell  the  specific  amount  paid  for  said 
lots  or  any  other  lots  embraced  In  the  ques- 
tion, and  said  he  did  not  think  a  reference 
to  any  books  or  accounts  kept  by  him  would 
disclose  such  information.  He  says  he  thinks 
the  deed  for  the  5,000-acre  tract  and  for 
lots  16  and  17  were  delivered  to  him  at  the 
same  time.  As  to  whether  the  advancements 
made  and  charged  to  Diller  before  the  deed 
for  lots  16  and  17  was  delivered  included 
moneys  that  had  been  paid  in  the  acquire- 
ment of  the  stock  of  the  Roaring  Greek  ft 
Charleston  Railroad  Company,  he  declined 
to  answer.  He  also  declined  to  say  whether 
the  property  which  had  cost  him  over  $400,- 
000  included  $100,000  of  the  bonds  of  the 
Roaring  Creek  ft  Charleston  Railroad  Com- 
pany, and  also  to  say  what  property  he 
had  bought  with  said  $400,000  other  than 
the  land  in  question;  but  he  did  say  the 
amount  charged  against  Diller  was  for  mon- 
eys advanced  to  him  in  a  general  way,  and 
was  represented  in  property  which  Diller  had 
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secared  to  be  conveyed  to  Mm  as  tmsteet 
and  that  these  properties  Included  lots  16 
and  17.  He  says  all  these  advancements 
were  made  to  Dlller  personally,  and  not  to 
the  corporations  represented  by  him,  and 
that  he  understood  that  fDiller  owned  a  ma- 
jority of  the  stock  of  the  Middle  Fork  Com- 
pany, substantially  all  of  it,  as  he  believed 
at  the  time.  The  minute  book  of  the  Mid- 
dle Fork  Ck)mpany  was  demanded  of  him, 
and  he  said  he  was  unable  to  produce  it. 
This  important  book  was  not  produced  by 
anybody,  and  its  contents  are  not  disclosed 
by  any  part  of  the  record. 

A  matter  deemed  important  by  counsel  for 
the  appellant  is  a  disclosure  made  by  Terry 
of  a  transaction  between  him  and  Diller  in 
AprU,  1896.  On  the  17th  day  of  April,  1896, 
Diller  made  a  written  proposition  to  pur- 
chase numerous  tracts  of  land,  including  the 
5,000-acre  tract  and  lots  16  and  17  and  a 
vast  amount  of  personal  property,  for  the 
sum  of  $748,Cf72,  payable  in  60  days  from 
that  date,  for  which  sum  he  gave  his  col- 
lateral note,  pledging  for  the  payment  there- 
of all  of  the  property  named  in  the  instru- 
ment, and,  in  addition  thereto,  a  large 
amount  of  other  property.  This  note,  dated 
April  18, 1896,  recited  the  delivery  of  the  prop- 
erty to  Terry,  trustee,  as  collateral,  author- 
ized sale  thereof  in  case  of  default,  and 
gave  authority  to  said  Terry,  as  attorney  at 
law,  or  to  any  other  attorney  of  any  court  of 
record  in  Pennsylvania,  or  any  other  state,  to 
appear  for  the  maker  thereof  and  confess  a 
Judgment  against  him  for  the  amount  thereof, 
with  attorney's  fees  and  costs.  Default  hav- 
ing been  made,  Terry  sold  the  property  at 
auction  in  his  own  office  in  Philadelphia, 
and  purchased  the  same  for  the  sum  of  $100, 
which  amount  he  credited  on  the  note,  and 
at  the  June  term  of  court,  1896,  took  a 
Judgment  against  Diller  for  the  sum  of 
$748,672.09,  and  had  execution  issued  there- 
on, which  was  returned  nulla  bona.  This 
transaction  occurred  about  two  years  after 
the  conveyance  of  lots  16  and  17  to  the  Mid- 
dle Fork  Company,  the  deed  from  the  Roar- 
ing Creek  Coal  &  Coke  Company  to  it  hav- 
ing been  made  March  30,  1894;  but  it  may 
have  been  contemporaneous  with  the  rec- 
ordation in  Randolph  county  of  the  deed 
from  the  Middle  Fork  Company  to  Terry, 
which,  however,  appears  to  have  been  exe- 
cuted in  Jnne,  1895.  But  if  Diller  was  vir- 
tually the  owner  of  the  Middle  Fork  Com- 
pany, and  had  been  paid  for  this  land  iu 
the  manner  in  which  Terry  says  he  was 
paid,  and  could,  as  such  virtual  owner  of 
the  Middle  Fork  Company,  conv^  the  lands 
to  Terry  in  compliance  with  his  alleged 
agreement,  or  had  authority  from  the  board 
of  directors  to  do  so,  the  consideration,  if 
any,  had  no  doubt  been  paid  prior  to  the 
date  of  the  deed  as  well  as  to  the  recorda- 
tion thereof.  Mr.  Terry  says  the  transaction 
of  April  17  and  18,  1896,  was  regarded  by 
them  as  in  the  nature  of  an  option,  since 


the  property  belonged  to  him  as  trustee,  and 
he  had  made  a  sort  of  an  agreement  of  sale 
to  Diller  to  enable  the  latter  to  make  dis- 
position of  the  property,  if  he  could,  and, 
he  having  failed  to  do  so,  the  sale  of  the 
property  by  him,  as  collateral  security  for 
the  note,  only  passed  such  interest  as  Diller 
had — ^an  option  to  purchase — ^which  was 
really  of  no  value,  and  that  the  sale  was 
nothing  more  than  a  mere  formal  extinc- 
tion of  that  right.  Terry  still  held  the  le- 
gal title,  and  the  sale  extinguished  what* 
ever  contractual  interest  Diller  had.  Being 
further  examined  as  to  the  properties  men- 
tioned in  Diller*s  memorandum  of  purchase, 
he  says  he  had  paid  for  all  of  them  prior 
to  that  time,  and  there  was  no  property 
mentioned  in  that  proposition  which  he  had 
not  theretofore  purchased  and  paid  for  with 
moneys  of  Berwind.  On  cross-examination 
he  testified  that  prior  to  the  time  he  re- 
ceived the  deed  for  lots  16  and  17  he  had 
paid  for  them,  and  that  he  was  not  treat- 
ing money  paid  for  other  properties  as  liav- 
ing  been  paid  for  these  lots,  and  says  he 
had  overpaid  Diller  at  the  time  of  the  de- 
livery of  the  deed,  and  that  he  had  not  at 
the  time  of  the  conveyance  of  said  lots  to 
him  any  notice  or  knowledge  of  any  au- 
thority vested  in  Diller  by  the  Cassiday 
Fork  Company  to  repurchase  or  secure  a 
reconveyance  to  it  of  said  lots.  Admitting 
the  possession  of  the  railroad  bonds  deliv- 
ered by  the  Cassiday  Fork  Company  to  Diller 
for  the  repurchase  of  lots  16  and  17,  he 
says  he  had  no  notice  or  knowledge  of  the 
terms  or  conditions  on  which  Diller  had  ac- 
quired possession  of  said  bonds,  and  that 
he  had  no  knowledge,  at  or  before  the  time 
of  the  conveyance  of  said  lots,  of  any  fraud 
on  the  part  of  Diller  in  procuring  the  land 
to  be  conveyed  to  the  Middle  Fork  Company. 
He  denied,  also,  that  at  the  time  he  re- 
ceived the  conveyance  of  lots  16  and  17,  or 
prior  thereto,  he  had  any  notice  or  know- 
ledge of  the  forgery  by  Diller  of  the  deed 
conveying  the  5,000-acre  tract  He  further 
denies  that  at  the  time  of  said  conveyance 
he  bad  any  notice  or  knowledge,  directly 
or  indirectly,  of  the  claim  of  the  Cassiday 
Fork  Company  to  said  lots  or  any  part 
thereof. 

According  to  the  testimony  of  WUliam  F. 
Diller,  the  Roaring  Creek  Coal  &  Coke  Com- 
pany took  title  to  the  two  tracts  of  land 
and  held  the  same  temporarily  for  a  special 
purpose,  on  the  accomplishment  of  which 
it  was  to  be  reconveyed,  on  repayment  of 
the  purchase  money.  He  says  that,  in  order 
to  aid  the  building  of  the  Roaring  Creek  ft 
Charleston  Railroad,  the  land  was  conveyed 
to  the  Roaring  Creek  Coal  &  Coke  Company, 
with  the  understanding  that  it  should  be 
reconveyed  as  soon  as  the  Roaring  Creek 
Coal  &  Coke  Company  should  obtain  some 
other  coal  lands,  and  that  this  was  ver- 
bally agreed  upon  from  the  time  the  original 
conveyance    was    made    in    August*    1893. 
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Whether  this  is  sufficient  evidence  to  Justify 
the  view  that  the  Middle  Fork  Company  held 
the  equitable  title  as  vendee  under  an  exec^ 
atory  contract  of  sale  might  be  question- 
able, since  the  deed  of  conveyance  was  ab- 
solute, and  there  was  to  be  no  reconveyance, 
according  to  this  testimony,  until  the  Roar- 
ing Greek  Goal  &  Coke  Company  should 
have  obtained  some  other  coal  lands.  It 
might  be  regarded  as  having  been  a  con- 
ditional sale  which  placed  both  legal  and 
equitable  title  in  the  grantee,  subject  to  be 
defeated  by  a  subsequent  contingency.  How- 
ever, conceding,  for  the  purposes  of  this  in- 
quiry, that  the  plaintiff  held  the  equitable 
title^  it  cannot  have  relief,  unless  it  appears 
that  Terry  acted  in  bad  faith,  or  had  notice 
of  the  fraud  of  Diller,  or  of  the  equitable 
title  of  the  plaintiff  company,  or  did  not  pay 
full  and  fair  consideration  for  the  property. 
A  more  accurate  statement  would  be  that, 
in  view  of  the  equitable  title  in  the  plain- 
tiff company,  the  burden  is  upon  Terry  to 
prove  that  he  purchased  in  good  faith,  paid 
full  and  fair  consideration,  and  had  no  no- 
tice of  the  equitable  title  of  the  plaintiff 
company.  However,  as  regards  notice,  the 
rule  seems  to  require  no  more  than  a  denial, 
and  then  the  plaintiff  must  overcome  it  by 
proof ;  but  a  purchase  in  good  faith  and  pay- 
ment of  an  adequate  price  are  affirmative 
matters  which  the  defendant  must  aver 
and  prove. 

[11  The  conveyance  of  the  land  by  the 
Middle  Fork  Company,  a  corporation,  to 
Terry,  for  a  consideration  passing  to 
Diller,  the  president  of  that  corporation, 
who  executed  the  deed  on  behalf  thereof, 
is  relied  upon  as  a  dreumstance  proving 
notice  of  a  misappropriation  of  the  property 
of  the  Middle  Fork  Company  by  its  agent, 
and  also  asi  proof  of  bad  faith  on  the  part 
of  Terry.  It  is  urged  that  this  circumstance 
brought  home  to  Terry  notice  of  the  equi- 
table claim  of  the  Casslday  Fork  Company 
to  the  land  in  question.  This  seems  to  be 
an  attempt  to  carry  that  fact  beyond  what 
It  naturally  and  fairly  Imports.  If  it  can  be 
said  to  prove  a  misappropriation  on  the  part 
of  Diller,  abuse  of  his  power  as  president, 
or  a  turning  over  of  the  property  of  that 
company  in  satisfaction  of  his  own  i>ersonal 
debt,  we  do  not  see  how  it  can  go  further 
and  fix  upon  Terry  notice  of  transactions, 
contractual  relations,  or  equities  subsisting 
between  the  Middle  Fork  Company  and  a 
third  party,  the  Roaring  Creek  Coal  &  Coke 
Company.  The  acquisition  of  the  plaintiff's 
equitable  dalm  had  no  apparent  connection 
with  the  conveyance  to  Terry.  They  were 
separate  and  distinct  acts,  not  only  in  na- 
ture, but  in  time,  place,  circumstances,  and 
parties.  Nor  does  it  necessarily,  logically, 
or  probably  result  differently  when  we  add 
the  circumstance  that  Terry  or  Berwind 
obtained  from  Diller  the  railroad  bonds  plac- 
ed in  his  hands  for  delivery  to  the  Roaring 
Creek  Coal  &  Coke  Company  to  obtain  a  re- 


conveyance of  the  land ;  for  there  is  nothing 
in  the  record  that  indicates  any  knowledge 
or  information  on  the  part  of  either  Ber- 
wind or  Terry  as  to  how  those  bonds  came 
into  the  possession  of  Diller.  For  all  that 
appears  here,  they  may  have  been  taken 
from  him  in  absolute  ignorance  of  the  means 
by  which,  the  source  from  which,  or  the 
purpose  for  which,  he  had  obtained  them. 
The  authorities  invoked  for  the  proposition 
that  property  taken  by  deed  from  a  corpo- 
ration upon  a  consideration  moving  to  the 
president  thereof  in  his  individual  capacity 
is  to  be  treated  and  regarded  in  equity  as 
having  been  misappropriated  by  the  officer, 
and  fraudulently  acquired  by  the  grantee, 
are  not  applicable  here.  The  corporation 
is  not  asking  any  relief  against  the  act  of 
its  president.  The  plaintiff  is  a  third  party, 
attempting  to  rely  upon  this  fact  as  proving 
notice,  not  only  of  misappropriation  of  the 
corporate  property,  but  of  the  additional, 
remote,  and  disconnected  fact  that  it,  the 
plaintiff,  was  equitably  entitled  to  the  prop- 
erty, by  virtue  of  an  oral  agreement,  know- 
ledge of  which,  on  the  part  of  the  grantee, 
is  not  shown  in  any  way. 

[2]  The  acceptance  by  Terry  of  a  forged 
deed  at  the  time  he  accepted  the  deed  in 
question  Is  relied  upon  and  urged  as  a  cir- 
cumstance proving  his  participation  in  a 
fraudulent  contemporaneous  transaction,  and 
therefore  as  evidence  of  his  fraudulent  in- 
tent and  bad  faith  in  the  acceptance  of 
the  deed  here  involved.  The  adjudication 
of  the  fact  of  forgery  of  a  deed  contempo- 
raneously accepted  does  not  imply  or  ar- 
gue any  knowledge  of  the  forgery  on  the 
part  of  Terry.  It  is  not  pretended  that  he 
forged  the  deed,  and  the  cancellation  thereof 
as  having  been  forged  by  Diller  destroyed  his 
title  independently  of  any  knowledge  or  mo- 
tive on  his  part  in  accepting  the  same.  It  be- 
ing a  forged  deed,  he  acquired  no  title  under 
it,  and  could  have  acquired  none,  although 
he  accepted  it  in  good  faith,  without  any 
notice  of  the  forgery,  and  paid  full  and  ad- 
equate consideration  for  the  property.  Had 
it  been  set  aside  as  having  been  fraudulently 
obtained,  the  adjudication  would  necessarily, 
have  implied  guilty  participation  in  the 
fraud  by  the  grantee.  There  is  no  evidence 
here  tending  to  prove  knowledge  on  Terry's 
part  of  the  forgery  at  the  time  he  accepted 
the  deed. 

The  fault  found  with  the  evidence  offered 
by  the  defendant  Terry  to  prove  payment  of 
the  value  of  the  land  is  his  failure  to  show 
the  value  at  which  the  land  was  taken  by 
him,  or,  in  other  words,  the  price  agreed  up- 
on between  him  and  Diller  at  which  it  was 
credited  on  the  large  advancements  made  to 
the  latter.  That  Terry,  for  and  on  account 
of  Berwind,  made  large  advancements  to 
Diller,  amounting  to  more  than  $400,000,  does 
not  seem  to  be  questioned,  and  the  circum- 
stances and  transactions  disclosed  by  the  rec- 
ord leave  no  doubt  of  the  fact    The  witness 
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awears  that  these  advancements  were  not  only 
equal  to,  but  greatly  In  excess  of,  all  the  prop- 
erty conveyed  to  him  by  DlUer  and  others  in 
consideration  thereof.  He  further  states  his 
inability  to  say  Just  what  part  of  the  money 
Bo  advanced  was  apportioned  or  applied  to 
the  purchase  of  these  two  tracts  of  land,  and 
says  none  of  the  books,  papers,  or  memoran- 
da kept  by  him  will  disclose  such  fact  His 
statement  amounts  to  this:  That  DiUer  was 
In  debt  to  him  for  these  advancements  large- 
ly in  excess  of  all  the  property  he  had  con- 
veyed to  him.  Including  these  two  tracts  and 
the  5,000-acre  tract,  which  indebtedness  was 
acknowledged  and  admitted  by  Diller  at  the 
time,  and  the  conveyances  made  without  any 
such  apportionment.  It  is  not  difficult  to 
conceive  a  situation  of  that  kind.  Instances 
of  the  kind  often  occur  in  the  course  of  large 
business  transactions,  resulting  disastrously 
to  the  parties.  It  appears  that  Diner's  op- 
erations in  Randolph  county  were  far  beyond 
his  financial  means  and  ability,  and  resulted 
In  his  insolvency.  It  is  true  that  Berwind 
did  not  meet  a  like  fate;  but  he  appears  to 
have  been  a  wealthy  man,  able  to  bear  mis- 
fortune and  adversities  by  making  additional 
investments,  and  combining  properties  ad- 
vantageously so  as  to  put  them  upon  the 
market  in  an  attractive  form  and  retrieve 
his  losses.  Terry's  failure  to  specify  or  fix 
the  value  put  upon  these  two  tracts  of  land 
does  not  amount  to  an  obstinate  refusal  to 
answer  in  that  respect  It  is  accompanied 
by  his  statement  of  inability  to  do  so  by  way 
of  explanation  and  excuse;  and,  for  all 
that  we  can  see  his  statement  is  true,  and 
the  truth  thereof  is  made  highly  probable 
by  the  circumstances  revealed  by  the  record. 
An  attempt  is  made  to  cast  doubt  upon  the 
truth  of  his  statement,  as  well  as  upon  his 
good  faith,  by  the  taking  of  the  judgment 
note  of  April  18,  1896,  the  sale  of  the  prop- 
erties pledged  for  the  payment  thereof,  after 
default  had  been  made  in  respect  thereto, 
and  the  Judgment  obtained  for  the  amount 
due  thereon.  These,  transactions  were,  ac- 
cording to  the  testimony  of  the  witnesses, 
long  subsequent  to  the  execution  of  the  deed 
here  involved  and  appear  to  have  been  inde- 
I)endent  thereof.  The  proi)Osal  of  purchase 
made  by  Diller  to  Terry  treated  these  lands 
as  then  held  by  Terry.  Just  why  Diller 
should  have  obligated  himself  in  the  manner 
in  which  he  did  for  about  $300,000  it  may 
be  difficult  to  conceive.  On  the  showing  here 
made,  he  evidently  expected  to  sell  the  prop- 
erties for  more  than  $750,000.  He  took  them 
at  a  valuation  of  about  $748,000  from  Terry. 
Apparently  this  would  have  given  Terry  a 
profit  of  something  like  $300,000,  and,  to 
have  obtained  any  additional  profit,  it  would 
have  been  necessary  for  Diller  to  have 
sold  for  more  than  that  amount  At  this 
time  he  was  insolvent  Being  so,  he  could 
afford  to  be  liberal  in  his  undertakings  and 
desperate  In  his  adventures,  having  all  to 
gain  and  nothing  to  lose.    What  prospects  he 


had  for  effecting  such  a  sale  and  meeting 
his  obligations  within  00  days  is  not  dls* 
closed  by  the  evidence.  Loose  and  Improvi- 
dent as  this  arrangement  appears  to  have 
been,  it  did  not  relate  directly  to  these  two 
tracts  of  land;  and  nothing  in  its  terms  or 
the  proceedings  relating  thereto  tends  to 
show  that  Terry  at  that  time  had  any  knowl- 
edge of  the  equitable  claim  of  the  Casslday 
Fork  Company  or  specific  intention  to  defeat 
the  same.  He  and  Berwind  had  had  ex- 
tensive dealings  with  Diller  out  of  which 
many  controversies  might  have  arisen,  and 
this  arrangem^it  seems  to  have  been  made 
largely  with  a  view  to  a  final  settlement  be> 
tween  them  and  an  extinction  of  any  claims 
that  Diller  might  otherwise  thereafter  have 
set  up  against  them.  At  the  same  time  Dil- 
ler executed  an  Instrument  under  seal,  re- 
leasing Berwind,  his  heirs,  executors,  and 
administrators  from  all  manner  of  actions 
and  causes  of  action,  suits,  debts,  dues,  ac- 
counts, bonds,  covenants,  contracts,  agree- 
ments, judgments,  claims  and  demands  what- 
soever, in  law  or  equity,  which  he  then  had 
against  said  Berwind,  or  ever  had  had,  or 
which  his  heirs,  executors,  administrators, 
or  assigns  or  any  of  them  might  have,  for 
or  by  reason  of  any  cause,  matter  or  thing 
whatsoever.  No  doubt  Diller  at  this  time 
had  numerous  creditors  who,  it  was  supposed 
by  Berwind,  might  attempt  to  set  up  claims 
against  him  on  the  theory  of  indebtedness  to 
Diller,  and  the  apparent  object  of  all  these 
transactions  was  to  forestall  and  provide 
against  the  assertion  of  any  such  claim ;  and, 
in  the  absence  of  evidence  tending  to  show 
a  secret  agreement  or  arrangement  to  cov- 
er up  assets  of  Diller  in  the  hands  of  Ber- 
wind, to  the  detriment  or  prejudice  of  the 
creditors  of  the  former,  the  taking  of  this 
release  and  the  judgment  note  and  the 
judgment  on  the  note  could  be  regarded 
as  nothing  more  than  mere  precautionary 
transactions,  unobjectionable  In  any  view, 
except  that  of  creditors,  on  an  attempt  by 
Terry  to  set  up  to  their  prejudice,  the 
large  judgment,  founded  on  the  note  of  April 
18,  1896.  The  plaintiff  here  has  not  that 
status.  It  comes  claiming  certain  specific 
property  as  the  equitable  owner  thereof,  not 
as  a  creditor,  demanding  participation  in 
the  distribution  of  the  assets  of  an  insolvent 
estate. 

Much  argument  to  sustain  the  bill  is  pred- 
icated upon  the  repeated  declinations  of  Ter- 
ry to  answer  questions  propounded  to  him. 
His  obstinacy  or  failure  to  disclose  matters 
within  his  knowledge  or  power  does  not 
prove  the  plaintiff's  case,  or  relieve  it  from 
the  duty  to  sustain  the  burden  of  proof,  put 
upon  it  by  direct  and  positive  denial  of  the 
allegations  of  f raud«    . 

[1 0]  It  is  only  when  a  prima  fade  case  is 
made  by  one  party,  and  doubt  is  cast  upon  it 
by  the  rebuttal  evidence  of  the  opposite  par- 
ty, or  otherwise,  that  suppression  or  with- 
holding   of    evidence    raises    an    inference 
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against  the  party  failing  to  produce  evidence 
whl<di  it  is  In  his  power  to  produce,  and  de- 
termines the  point  in  favor  of  the  other  par- 
ty.   Stout  y.  Sands,  56  W.  Va.  668,  48  &  B. 


[E]  If  we  could  assume  that  under  the 
statutes  authorizing  the  taking  of  the  tes- 
timony of  opposite  parties,  and  the  taking 
of  depositions  out  of  the  state,  the  courts 
of  this  state  have  the  powers  and  rem- 
edies for  compelling  specific  and  full  answers 
to  questions  conferred  by  statutes,  providing 
for  the  propounding  of  interrogatories,  the 
plaintiff  has  neglected  to  Invoke  the  exercise 
of  such  powers  and  the  application  of  such 
remedies.  Instead  ef  making  application  to 
the  court  below,  as  it  may  have  had  the 
right  to  do,  for  rulings  upon  the  refusal  of 
the  defendant  to  answer  questions,  and  di- 
rection from  the  court  as  to  whether  he  was 
bound  to  answer  them,  or  whether  he  had 
sufficiently  answered  so  as  to  give  him  an 
opportunity  to  make  further  answers  in  case 
the  court  ruled  against  him,  the  plaintiff  sub- 
mitted Its  case  on  the  evidence  as  it  appears 
here.  There  was  not  a  total  failure  to  an- 
swer, and  the  answers,  In  some  form  and  to 
some  extent,  covered  all  the  questions  pro- 
pounded. In  such  a  state  of  the  case  neither 
a  Judgment  of  nonsuit  against  a  plaintiff  nor 
of  default  against  a  defendant  can  be  ren- 
dered in  those  jurisdictions  in  which  stat- 
utory powers  to  do  so  in  proper  cases  are 
conferred  upon  the  courts.  A  party  who  has 
answered  Is  entitled  to  a  ruling  upon  the 
sufficiency  of  the  answers  made,  and  the  pro- 
priety of  the  questions  propounded,  before 
such  Judgment  can  be  rendered  against  him. 
By  submitting  its  case,  without  requiring 
further  answers,  the  plaintiff  waived  its  right 
to  a  decree  pro  confesso,  if  any  It  had,  and 
is  boimd  by  the  evidence  as  it  stands.  Fels 
T.  Raymond,  139  Mass.  100,  28  N.  B.  691; 
Harding  v.  Morrill,  136  Mass.  291 ;  Wetherbee 
v.  Winchester,  128  Mass.  293;  Townsend  v. 
Glbbs,  11  Gush.  (Mass.)  159;  Amherst,  etc.. 
By.  Go.  V.  Watson,  8  Gray  (Mass.)  529;  Coop- 
er V.  Oentral  Railroad,  44  Iowa,  184;  Hoga- 
boom  V.  Price,  63  Iowa,  703,  6  N.  W.  43;  Gar- 
vin ▼.  Gannon,  S3  Iowa,  716,  6  N.  W.  122; 
McNamara  v.  Ellis,  14  Ind.  516;  Cleveland 
T.  Hughes,  12  Ind.  512. 

[S]  The  issue  here  is  whether  Terry  is  a 
purchaser  for  value  and  without  notice. 
Thus  far,  we  have  treated  him  and  Dlller 
as  strangers,  dealing  at  arm's  length,  and, 
if  that  was  the  relation  subsisting  between 
them,  we  have  no  doubt  of  the  correctness  of 
the  conclusions  stated.  But,  If  the  circum- 
stances, taken  as  a  whole,  establish  a  rela- 
tionship of  principal  and  agent  between 
them,  Terry  cannot  be  regarded  as  a  bona 
fide  purchaser,  even  though  he  had  no  actual 
knowledge  of  the  fraud  of  his  agent. 

[S]  That  a  principal  cannot  retain  the 
benefit  of  the  fraudulent  or  unauthorized 
act  of  his  agent  is  a  proposition  universally 
recognized  and  acted  upon  by  the  courts.    In 


seeking  to  hold  the  property  he  adopts  the 
fraudulent  act,  and  thus  destroys  his  own 
title  in  one  aspect  of  the  case,  and  ratifies 
it  and  binds  himself  in  the  other,  according 
to  the  nature  of  the  demand  made  upon  him 
by  the  Injured  party.  This  is  undoubtedly 
the  rule  applicable  between  the  Immediate 
parties  to  the  contract  Is  the  principle 
operative  In  the  case  of  a  purchase  through 
an  agent,  in  violation  of  the  equitable  rights 
of  a  stranger,  with  notice  to  the  agent?  The 
authorities  uniformly  answer  this  in  the  af- 
firmative. Le  Neve  v.  Le  Neve,  Amb.  436; 
2  White  &  Tud.  L.  Gas.  Eq.  (4th  Am.  Ed.)  t. 
p.  109,  m.  p.  35;  Clark  v.  Fuller,  39  Conn. 
238;  White  v.  King,  53  Ala.  162.  On  this 
principle  notice  to  a  trustee  is  notice  to  his 
cestui  que  trust.  Insurance  Co.  v.  Railroad 
Co.,  32  W.  Va.  244,  9  S.  E.  180;  Mining  Co. 
V.  Coal  Co.,  8  W.  Va.  406;  Beverley  v.  Brooke, 
2  Leigh  (Ya.)  425;  French  v.  Loyal  Co.,  5 
Leigh  (Va.)  627;  Wlckham  v.  Lewis,  13 
Grat.  (Va.)  427;  Chapman  v.  Chapman,  91 
Va.  397,  21  S.  B.  818,  50  Am.  St  Rep.  846. 
In  these  Virginia  and  West  Virginia  cases, 
the  trustee  is  regarded  as  a  purchaser,  and 
not  as  a  mere  agent,  but  the  other  cases  dted 
involved  nothing  more  than  simple  agency. 
The  case  falls-  clearly  within  the  general 
principles  of  notice.  Wade  on  Notice,  |  672, 
says  the  rule  may  be  tersely  expressed  thus: 
"Notice  to  an  agent  is  notice  to  the  prin- 
cipal.*' This  author  further  says  It  is  ei- 
ther actual  notice  or  the  equivalent  thereof. 
The  rule  is  subject  to  some  limitations,  but 
none,  so  far  as  we  have  observed,  that  for- 
bids its  application  In  the  class  of  cases  un- 
der discussion. 

The  defense  of  a  bona  fide  purchase  for 
value  is  affirmative  In  character,  though  or- 
dinarily the  burden  of  proof  as  to  notice  is 
on  the  plaintiff.  The  rules  and  principles  of 
equity,  not  only  make  it  affirmative  in  the 
ordinary  sense  of  the  term,  but  Impose  an 
additional  burden.  They  require  the  pur- 
chaser not  only  to  prove  his  purchase,  but 
also  that  in  equity  and  good  conscience  he 
ought  to  be  permitted  to  retain  the  prop- 
erty. The  existence  of  an  equity  in  vlol&- 
tlon  of  which  he  obtained  the  property  con- 
stitutes ground  of  appeal  to  his  conscience, 
demanding  a  full  disclosure  of  all  material 
facts  and  circumstances.  He  must  deny 
notice,  even  though  it  is  not  alleged  and  both 
plead  and  prove  payment  of  an  adequate 
consideration.  Lohr  v.  George,  65  W.  Va. 
241,  64  S.  B.  609. 

Enough  has  been  said  of  defendant's  tes- 
timony to  show  uncertainty  and  Indefinlte- 
ness  as  to  the  character  of  his  transactions 
In  general.  He  repeatedly  says  he  advanced 
to  DiUer  large  sums  of  money  and  took  these 
lands  an  account  of  the  advancements.  He 
stubbornly  refuses  to  give  any  price  agreed 
upon  between  him  and  Dlller  for  them,  pro- 
testing his  inability  to  do  so,  since  they  were 
taken  in  part  satisfaction  of  large  sums  of 
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money  advanced.  It  is  hardly  probable  that 
the  lands  and  other  properties*  such  as  the 
bonds  intrusted  to  Diller,  to  be  exchanged 
for  the  lands  In  question,  were  paid  for  In 
advance.  Circumstances  disclosed  by  the 
record  make  it  equally  improbable  that  these 
large  sums  of  money  were  loaned  to  Diller. 
nien  upon  what  basis  were  they  advanced? 
They  could  have  been  advanced  to  him  as 
agent,  if  at  all. 

[4]  It  appears  from  the  separate  answers 
of  Terry  and  Berwind  that  about  December, 
1894,  Diller,  having  been  associated  with  his 
brothers  and  other  parties  in  the  promotion 
of  various  land  deals  and  mining  and  rail- 
road enterprises  in  Randolph  county,  ap- 
plied to  Berwind  for  financial  assistance  in 
the  form  of  purchases  of  bonds  of  corpora- 
tions he  was  interested  in  and  loans  on  the 
faith  of  some  of  these  properties.  Relying 
upon  Diller's  representations,  Berwind  pur- 
chased a  large  amount  of  the  bonds  of  the 
Roaring  Greek  &  Charleston  Railroad  Com- 
pany. Berwind  says  in  an  answer  in  another 
suit  made  a  part  of  this  record  that  a  writ- 
ten agreement  was  entered  into  between  him 
and  Diller  on  the  faith  of  the  representa- 
tions of  the  latter,  by  which  he  agreed  to 
render  such  aid,  and  was  to  have,  in  addition 
to  ample  security,  a  certain  interest  in  some 
of  the  property  as  a  bonus  or  reward.  He 
subsequently  ascertained  Diller's  Inability  to 
carry  out  this  agreement  and  the  insufficien- 
cy of  the  properties  as  security,  wherefore 
it  became  necessary  for  him  to  make  large 
investments,  on  a  different  basis,  in  order  to 
save  what  he  had  invested  in  the  railroad 
bonds.  Accordingly  the  agreement  was  aban- 
doned, and  he  proceeded  to  make  purchas- 
es and  investments  in  Randolph  county 
through  Terry  and  other  agents.  The  an- 
swer in  this  cause  does  not  set  this  out  so 
much  in  detail,  but  pursues  the  same  gen- 
eral course  of  defense.  Terry  says  in  his 
testimony  he  made  his  large  advancements 
in  pursuance  of  that  agreement  and  on  the 
faith  thereof,  and  not  under  any  agreement 
of  his  own  with  Diller,  although  he  pro- 
tests that  he  paid  the  latter  full  considera- 
tion for  the  land.  This  does  not  accord  with 
Berwind's  admission,  Just  stated.  Indeed, 
Mr.  Terry's  answer  to  the  amended  bUl  sub- 
stantially agrees  with  the  defense  of  Ber- 
wind. He  says:  "It  is  true  that  this  re- 
spondent, Henry  C.  Terry,  trustee,  and  said 
Samuel  B.  Diller,  were  on  intimate  business 
relations  with  reference  to  properties  in 
said  Randolph  county.  This  was  natural 
and  almost  necessary,  because,  upon  what 
turned  out  to  be  untrue  representations  by 
said  Diller,  Edward  J.  Berwind,  acting 
though  this  respondent,  had  been  in  or 
about  December,  1894,  induced  to  invest  a 
large  sum  of  money  In  the  acquisition  of 
mortgage  bonds  of  the  Roaring  Creek  & 
Charleston  Railroad  Company,  and  In  order 
to  make  this  Investment  of  any  avail*  and, 


indeed,  in  order  to  save  the  money  invested, 
it  became  necessary  for  said  Berwind  to 
acquire  further  Interest  in  said  railroad  and 
also  tracts  of  coal  land  in  the  vicinity  of 
said  railroad,  and,  through  this  respondent 
as  trustee,  said  Berwind  did  proceed  in  the 
early  part  of  the  year  1895  to  acquire  this 
interest  and  these  tracts  of  land,  in  every 
instance  paying  full  and  fair  consideration 
therefor  in  money  to  the  owners  or  those 
who  were  believed  to  be  the  owners  or  jthose 
who  represented  or  acted  for  the  owners 
thereof.  Among  these  tracts  so  acquired 
and  so  paid  for  were  said  lots  Nos.  16  and 
17.  Some  of  these  lands,  so  acquired  by  the 
respondent  as  trustee  for  said  Berwind,  were 
lands  which  said  Diller  had  prior  to  the  in- 
vestment by  said  Berwind  In  said  railroad 
bonds  represented  to  said  Berwind  as  owned 
or  controlled  by  him,  Diller,  and  which  said 
Diller  had  at  that  time  proposed  to  give 
said  Berwind  as  collateral  for  a  proposed 
loan ;  but  none  of  them  was  obtained  by  said 
Berwind,  or  by  this  respondent  as  trustee, 
as  collateral  or  security  for  any  loan,  as  it 
was  early  discovered  that  none  of  said  lands 
was  owned  by  said  Diller  and  only  some  of 
them  by  companies  in  which  he  was  inter- 
ested and  which  he  managed  and  claimed 
to  control,  and  none  of  them  was  acquired 
by  said  Berwind  or  by  this  respondent  as 
trustee,  except  upon  full  and  fair  considera- 
tion paid  to  the  owners  thereof,  or  to  those 
who  appeared  by  the  records  to  be  the  own- 
ers thereof,  and  were  believed  by  this  re- 
spondent to  be  the  owners  thereof,  or  to 
those  duly  authorized  to  act  for  such  own- 
ers. And  neither  said  Berwind  nor  this  re- 
spondent had  any  knowledge  or  information 
prior  to  the  acquisition  of  these  several 
properties  and  especially  prior  to  the  ac- 
quisition of  lots  Nos.  16  and  17  by  this  re- 
spondent of  any  defect  in  title,  or  anything 
whatever,  that  would  in  any  way  Impeach, 
or  tend  to  impeach,  or  cast  any  suspicion  on, 
the  respective  conveyances  by  which  title 
became  vested  in  this  respondent." 

Diller  was  not  the  sole  owner  of  the  prop- 
erties he  represented  in  his  application  to 
Berwind.  A  great  deal  of  It  was  held  by  cor- 
porations in  which  Diller  was  a  stockholder, 
and  in  some  of  which  he  was  an  officer. 
These. concerns  were  financially  embarrassed 
when  both  Berwind  and  Terry  first  met  him. 
He  applied  to  Berwind  for  funds,  represent- 
ing the  properties  as  then  jeopardized  by  in- 
debtedness. The  whole  record  discloses,  too, 
that  Diller  was  not  a  man  of  any  consider- 
able means  or  wealth,  and  he  came  out  of 
these  transactions  apparently,  if  not  actually, 
insolvent  He  and  his  associates  were  load- 
ed down  with  wild,  unproductive  lands,  the 
market  value  of  which  depended  largely  upon 
undertakings  they  were  wholly  unable  to  car- 
ry out  Under  a  greater  burden  than  they 
could  carry,  they  had  come  to  Berwind  for 
aid,  and  he  had  found  them  In  much  worse 
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condition  than  had  been  represented  to  him. 
Acting  as  a  representative  of  Mr.  Berwind 
In  the  effort  to  make  good  his  Investments 
In  Randolph  county,  Mr.  Terry  must  have 
been  equally  well  informed  as  to  Diller*s 
financial  condition.  If  it  be  true  that  $400.- 
000  was  put  into  the  hands  of  Diller  by 
Terry,  it  Is  almost  Inconceivable  that  he  re- 
ceived it  as  a  borrower  or  as  a  vendor  of 
property.  That  he  did  not  own  all  the  prop- 
erties acquired  with  that  money,  and  Terry's 
knowledge  of  this,  are  fairly  inferable  from 
the  facts  disclosed  by  the  record.  The  lat- 
ter knew  a  great  deal  of  it  stood  in  the 
names  of  corporations  and  individuals  other 
than  Diller,  and  yet  Diller  seems  to  have 
had  something  to  do  with  the  acquisition  of 
nearly  or  quite  all  of  it.  The  answer  sub- 
stantially admits  this,  and  Terry*s  testimony, 
broadly  considered,  conforms  to  the  answer. 
He  distinctly  says  the  amount  advanced  to 
Dnier  was  "approximately  more  than  $400,- 
000."  This  seems  to  have  been  regarded  and 
treated  as  the  original  cost  of  the  properties 
embraced  in  the  contract  of  sale  or  option 
of  April  17,  1896,  being  apparently  all  that 
had  been  acquired  in  that  part  of  West  Vir- 
ginia by  Mr.  Terry.  Many  of  these  were  ad- 
mittedly purchased  from  persons  other  than 
Diller,  and  yet,  according  to  this  testimony, 
the  money  went  through  his  hands.  In  other 
words,  Terry  put  this  vast  sum  of  money  in 
the  hands  of  Diller  with  which  to  purchase 
the  property  of  other  people,  and  take  con- 
veyances thereof,  not  to  himself  or  In  his 
own  name,  but  in  the  name  of  Terry.  Thus, 
through  Diller,  Terry  was  giving  money  in 
exchange  for  real  and  personal  property. 
This  clearly  imports  agency  and  the  circum- 
stances suggest  agency  as  the  safest,  most 
expedient,  and  efilcaclous  arrangement  Dil- 
ler knew  all  the  properties  and  their  owners. 
Terry's  knowledge  thereof  was  limited.  As 
agent  his  relation  was  confidential.  All  ad- 
vancements became  immediately  due,  and  the 
principal  had  the  protection  of  the  criminal 
laws  against  misappropriation.  As  vendor 
or  debtor,  he  would  have  had  vastly  greater 
liberty  and  discretion  and  Berwind  less  pro- 
tection and  more  limited  remedle^i.  Mr.  Ter- 
ry is  significantly  silent  on  the  subject  of  the 
exact  relationship  between  himself  and  Dil- 
ler. No  definition  thereof  can  be  found  in 
either  his  answer  or  his  testimony.  He  lays 
stress  upon  payment  and  lack  of  personal 
knowledge  of  fraud.  If  Diller  was  his  agent, 
he  can  truthfully  do  both  and  still  not  make 
out  a  good  defense.  Notice  of  the  plaintiff's 
equity  on  the  part  of  his  agent  was  notice  to 
him,  and  the  fraud  of  his  agent  avoids  the 
contract  as  completely  as  if  it  had  been  his 
personal  act  We  think  it  was  his  clear  duty 
to  negative  the  inference  of  agency,  arising 
from  all  the  facts  disclosed,  and,  as  he  has 
not  specifically  contradicted  it,  the  plaintiff 
must  be  accorded  the  benefit  thereof. 

[8]  Dlller's  agency  of  some  of  the  corpora- 
tions from  which  the  property  was  acquired 


does  not  preclude  the  relation  of  principal 
and  agent  between  him  and  Terry.  Such 
double  agencies  afford  opportunities  for 
fraud,  but  no  rule  of  law  forbids  them.  It  is 
obviously  possible  for  the  agent  to  represent 
both  principals  fairly  and  honestly.  Clark  & 
Skyles,  Agency,  {  414.  Mr.  Terry,  fully  advised 
of  Dlller's  agency  for  the  owners  of  the  prop- 
erty, and  employing  him  as  agent  to  pur- 
chase It,  cannot  be  heard  to  say  the  existing 
relation  of  Diller  to  the  owners  rendered  it 
impossible  for  him  to  accept  an  inconsistent 
agency.  Terry  could  assent  to  agency  for 
both  parties.  The  dual  capacity  only  im- 
posed further  duties  upon  the  agent  and  re- 
quired of  him  greater  care  and  circumspec- 
tion. The  assent  of  the  former  employers  to 
the  subsequent  inconsistent  employment  was 
not  essential  thereto.  With  knowledge  of 
the  existing  relation,  Terry  could  bind  him- 
self. 

[9]  Though  the  bill  proceeding  upon  the 
theory  of  personal  notice  of  fraud  and  a 
trust  estate  of  Diller  In  the  hands  of  Terry 
Ignores  agency  as  ground  of  relief  or  means 
of  notice,  we  do  not  think  this  precludes 
adoption  of  that  theory.  The  bill  distinctly 
charges  a  purchase  with  notice,  and  we  are 
aware  of  no  rule  requiring  specification  of 
the  mode  or  manner  of  acquisition  thereof. 
Besides,  a  prior  equitable  title  in  the  plain- 
tiff having  been  shown,  establishment  of  a 
better  right  by  purchase  for  value  and  with- 
out notice  became  an  afllrmative  defense,  re- 
quiring denial  of  notice  and  proof  of  pay- 
ment of  an  adequate  price.  Occupying  such 
a  position,  the  defendant  was  bound  to  repel 
every  inference  of  knowledge  of  the  prior 
equity,  whether  actual  In  the  sense  of  per- 
sonal or  of  different  character  and  tanta- 
mount to  personal  knowledge.  He  has  the 
affirmative  of  the  issue,  and  is  partially  ex- 
cused from  the  burden  of  proof  under  a  mere 
rule  of  convenience,  relieving  from  duty  to 
prove  a  negative.  The  operation  of  that  rule 
ceases  with  the  reason  therefor.  When  facts 
are  disclosed,  raising  a  clear  inference  of 
knowledge  or  a  relation  from  which  it  results 
as  matter  of  law,  that  rule  does  not  excuse  si- 
lence. To  require  the  defendant  to  repel  it 
imposes  no  hardship  upon  him,  and  places 
him  at  no  disadvantage. 

[7]  We  deem  the  evidence  of  agency  sufi^- 
cient  in  kind  as  well  as  quantity.  An  admis- 
sion of  proof  of  an  express  contract  of  agen- 
cy is  not  essential.  The  authorities  uniform- 
ly say  the  relation  may  be  inferred  from 
facts  and  circumstances.  Siers  v.  Wiseman, 
58  W.  Va.  340,  52  S.  E.  400 ;  Clark  &  Skyles, 
Agency,  {  64,  citing  a  very  long  list  of  cases 
fully  sustaining  the  text 

Pending  this  suit  Henry  G.  Davis,  having 
admitted  notice  of  the  plaintiff's  claim,  pur- 
chased this  property  with  other  holdings  of 
Berwind.  Hence  his  rights  are  wholly  de- 
pendent upon  those  of  Terry.  In  purchas- 
ing the  lots  involved  here  he  took  the  risk  of 
title  in  the  latter.    As  Terry  paid  off  a  prior 
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lien  on  the  property  and  claims  to  have  paid 
some  of  the  taxes  thereon,  he  or  Berwlnd  or 
Davis  is  entitled  to  have  snch  sums  repaid  as 
a  condition  to  relief.  The  Roaring  Creek 
Coal  &  Coke  Company,  holding  the  title  to 
the  timber  on  the  land,  made  no  defense. 
The  process  upon  the  original  bill  was  served 
on  it,  but  it  was  proceeded  against  on  the 
amended  bill  by  order  of  publication;  no 
representative  of  it  being  found  in  the  state 
upon  whom  service  could  be  had.  It  has  not 
appeared  nor  made  any  defense.  As  to  it, 
the  allegations  of  the  original  bill  are  very 
brief  and  perhaps  defective.  The  amended 
bill  takes  no  notice  of  it.  In  this  imperfect 
state  of  the  record  we  do  not  feel  warranted 
In  pronouncing  a  decree  on  that  branch  of 
the  case. 

Before  entering  upon  the*  inquiry  as  to 
fraud,  we  suggested  possible  lack  of  equitable 
title  to  the  land  in  the  plaintiff.  Having 
concluded  that  Terry  was  a  purchaser  with 
notice  of  the  facts  relating  to  the  title,  it  be- 
comes necessary  now  to  say  whether,  by 
virtue  of  those  facts,  the  plaintiff  had  such 
title.  We  think  it  had.  The  evidence  of  a 
contract  for  reconveyance  already  adverted 
to  is  uncontradicted.  William  F.  Diller  testi- 
fies positively  to  a  verbal  agreement  for  re- 
conveyance at  the  date  of  the  conveyance  to 
the  Roaring  Creek  Company.  Since  that 
company,  pursuant  to  the  agreement,  did 
actually  convey  the  land  to  the  Middle  Fork 
Company,  and  makes  no  denial  of  the  agree- 
ment or  its  deed,  neither  the  statute  of 
frauds  nor  the  rule  inhibiting  parol  evidence 
to  contradict  written  agreements  is  involved. 
Though  the  conveyance  was  not  made  to  the 
plaintiff,  the  circumstances  strongly  indicate 
that  it  was  made  in  consideration  of  the  bonds 
and  money  delivered  to  Diller  with  which 
to  procure  the  reconveyance.  Diller  was  vir- 
tually the  Middle  Fork  Company.  Neither 
he  nor  it  had  any  money.  Terry  made  no 
purchase  from  the  Roaring  Creek  Company. 
Diller  manipulated  the  title  out  of  that  com- 
pany into  the  Middle  Fork  Company  and 
then  into  the  hands  of  Terry,  and,  though 
subsequently,  yet  near  the  same  time,  got  the 
bonds  and  money  from  the  Cassiday  Compa- 
ny ostensibly  to  repurchase  these  lands  for  it, 
and  represented  that  he  had  done  so.  Thus 
the  Middle  Fork  Company  obtained  the  title, 
with  knowledge  of  the  Cassiday  Company's 
right,  for  Diller  was  its  president  and  virtual 
owner,  and  so  did  Terry  by  making  Diller  his 
agent  in  the  procurement  of  the  title. 

Our  conclusion  is  to  reverse  the  decree 
complained  of,  enter  a  decree,  requiring  Ed- 
ward J.  Berwind,  Henry  C.  Terry,  trustee, 
and  Henry  G.  Davis  to  convey  said  two  tracts 
of  land  to  the  appellant  on  payment  to 
them,  or  such  of  them  as  may  be  entitled 
thereto,  the  money  expended  by  said  Terry, 
trustee,  in  discharging  liens  to  which  said 
property  was  subject  at  the  date  of  his  ac- 
quisition thereof,  and  remand  the  cause  for 
ascertainment  of  the  sum  so  expended  and 


the  person  or  persons  to  whom  due^  and  for 
further  proceedings  necessary  to  the  exe- 
cution of  such  decree,  as  well  as  for  such 
further  proper  proceedings,  respecting  the 
timber  on  said  land,  as  may  be  desired,  in- 
cluding amendment  of  the  bills  or  either  of 
them.  Costs  in  this  court  as  well  as  in  the 
court  below  will  be  decreed  to  the  appellant 

MILLER,  J.  (concurring).  I  concur  in  re> 
versing  the  decree  below  based  on  the  rela- 
tionship of  principal  and  agent  betwe^i 
Terry  and  Diller.  But  I  do  not  agree  that  it 
is  necessary  to  establish  that  relationship  to 
justify  reversaL  In  my  view  of  the  evidence 
it  fully  establishes  the  fraud  and  collusion  be- 
tween Terry  and  Diller,  as  charged  in  the  bill« 
and  that  the  decree  below  denying  plaintiff 
relief  on  that  ground  Is  erroneous.  I  do 
not  intend,  however,  to  detail  the  evidence, 
or  discuss  the  familiar  legal  principles,  ap- 
plicable in  such  case.  I  only  wish  to  record 
the  fact  that  my  concurrence  in  the  decision 
is  not  based  alone  on  the  theory  of  principal 
and  agent 

ROBINSON,  J.,  dissent& 

BRANNON,  J.  (dissenting).  This  case  in- 
volves the  question  whether  Terry,  when  he 
acquired  title,  had  notice  of  the  equitable 
title  of  the  Cassiday  Fork  Boom  &  Lumber 
Company.  This  is  purely  a  question  of  fact» 
dependent  on  oral  evidence  and  circumstanc- 
es. As  to  the  question  whether  Terry  had 
actual  notice  fixing  upon  him  sedate,  inten- 
tional fraud,  the  case  is  one  resting  solely 
on  oral  evidence  to  fix  fraud.  I  can  safely 
say  there  is  no  evidence  of  such  notice  except 
circumstances;  and  I  have  never  met  with 
a  case  in  which  an  old  established  rule  more 
fitly  applies.  That  rule  is  that  where  a  de- 
cree rests  on  oral,  circumstantial  evidence^ 
about  whi^h  different  minds  might  differ, 
the  decree  is  presumed  to  be  right,  and  will 
not  be  reversed.  Our  labored  discussion  for 
hours  in  conference  over  this  case,  and  the 
nearly  equal  division  of  the  court,  is  evi- 
dence that  the  case  Is  one  falling  under  this 
rule.  In  ftfct,  as  to  this  question  of  actual 
notice,  a  majority  of  the  court  fails  to  find 
such  notice,  as  the  opinion  by  Judge  POFFEN- 
BARGER  does  not  rest  the  decision  on  such 
actual  notice,  but  places  it  on  the  theory  of 
constructive  notice — ^that  is,  that  Diller  was 
Terry*s  agent — and,  as  Diller  knew  of  the 
right  of  the  C3assiday  Fork  Boom  &  Lumber 
(Company,  so  had  Terry  notice,  not  that  he 
had  actual  notice,  but  on  the  legal  principle 
that  notice  to  the  agent  is  notice  to  the  prin- 
cipal. I  cannot  concur  in  this.  Why?  Be- 
cause the  bills  do  not  allege  any  relation  of 
principal  and  agent  No  such  basis  for  re- 
lief is  hinted  in  them.  From  the  relation  of 
principal  and  agent  the  opinion  deduces  the 
legal  proposition  that  notice  to  agent  is  no- 
tice to  principal;  but  my  understanding  is 
that,  when  you  would  deduce  a  legal  proposiv 
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tion  from  focts,  tbose  l^cts  miut  be  stated. 
You  cannot  make  a  rale  of  law  flow  ftom 
facts  not  pleaded.  Aforeover,  the  fact  of 
agency  rests  on  doubtful  circumstances,  and 
la  not  established  by  that  quantum  of  evi- 
dence Justifying  reversal  under  the  rule 
just  stated  of  the  presumption  of  correct- 
ness of  the  decree  unless  clearly  wrong. 


<70  w.  Va.  tf ) 

HBLLIBIi  ▼.  PINBY  COAL  ft  GOES  00. 

(gnpreme  Gourt  of  Appeals  of  West  Viiginia. 

Nov.  28,  1911.    Rehearing  Denied 

Jan*  12,  1912.) 

(SpUahif  by  ike  Cewrt.) 

MASIBB  and   SbBVANT  (I  190*)— III JX7BIBS  TO 
SXBVAirr—NKOLIOKNCS  OF  FOBSMAN. 

The  dutv  to  see  that  refuge  holes  along 
motor  roads  in  coal  mines  are  kept,  as  required 
1^  section  10  of  chapter  78,  Acta  of  1907  (Code 
Snpp.  1909,  c.  15h),  rests  on  the  mine  foreman, 
not  on  the  mine  owner,  and  for  injury  to  a 
miner  resulting  from  their  absence  the  mine 
owner  is  not  liable. 

[Bd.  Note.— Fbr  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  44^-474;  Dec.  Dig.  i 
190.*] 

IBtTOT  to  Circait  Court,  Raleigh  County. 

Action  by  George  Helliel  against  the  Plney 
Coal  &  Coke  Company.  Judgment  for  plaln- 
tlft,  and  defendant  brings  error.  Reversed, 
and  new  trial  granted. 

Wkitts,  Davis  &  Davis,  for  plaintift  in  er- 
ror. T.  N.  Read  and  A.  A.  Lilly,  for  defend- 
ant In  error. 

BRANNON,  J.  George  Helliel  was  a  coal 
miner  in  the  employ  of  Piney  Coal  &  Coke 
Company,  digging  in  its  mine.  While  going 
home,  walking  through  the  main  entry,  he 
was  caught  by  some  coal  cars,  which  had 
broken  loose  from  the  motor  to  which  they 
were  attached  and  ran  back  downgrade,  and 
caught  him  and  injured  him  by  reason  of 
the  space  between  the  cars  and  the  rib  or 
wall  of  the  mine  being  too  narrow.  He  sued 
the  company  and  recovered  Judgment,  and 
the  company  sued  out  a  writ  of  error. 

The  evidence  presents  only  two  matters 
charged  as  constituting  negligence— one  the 
want  of  lights  on  the  rear  car  of  the  train, 
the  other  the  want  of  refuge  holes  in  the 
mine  along  the  entry.  This  case  depends  on 
the  construction  to  be  given  sections  10  and 
15  of  chapter  78,  Acts  of  1907,  Regular  Ses- 
sion, Supplement  Code  of  1909,  serial  sec- 
tions 408  and  410.  As  to  the  want  of  lights 
on  the  car  we  may  at  once  dismiss  it  from 
consideration,  because,  as  the  attorney  for 
the  plaintiff  concedes,  the  duty  to  see  that 
lights  sre  kept  on  such  cars  is  one  resting 
on  the  mine  foreman,  not  on  the  mine  owner. 
The  real  question  of  this  case  is  whether 
the  failure  to  make  refuge  holes  is  a  failure 
of  duty  on  the  part  of  the  coal  company,  or 
a  failure  of  duty  on  the  part  of  the  mine 


foreman,  for  which  the  coal  oi)erator  Is  not 
liable.  Said  section  10  provides  that  ''aU 
slopes,  engine-planes  or  motor  roads  used  by 
persons  In  any  mines  shall  be  made  of  suffi- 
cient width  to  permit  persons  to  pass  mov- 
ing cars  with  safety,  or  refuge  holes  of  ample 
dimensions,  and  not  more  than  sixty  feet 
apart,  shall  be  made  on  one  side  of  said 
slope,  engine-plane  or  motor  road."  That 
section  does  not  expressly  say  whose  duty 
it  shall  be  to  see  that  such  refuge  holes  are 
made,  and  it  is  claimed  that  such  duty  rests 
on  the  mine  owner.  We  must  read  this  sec- 
tion, using  the  language  quoted  along  with  a 
provision  found  In  section  10  reading  as 
follows:  "On  all  haulways  space  not  less  than 
ten  feet  long  and  two  feet  and  six  inches 
wide,  between  the  wagon  and  the  rib,  shall  be 
kept  open  at  distances  not  exceeding  one 
hundred  feet  apart,  in  which  shelter  from 
passing  wagons  may  be  had.'*  Section  15  Is 
that  which  requires  the  coal  oi>erator  to  ap- 
point mine  foreman  and  prescribe  his  duties, 
and  those  duties  prescribed  in  that  section 
rest  upon  the  mine  foreman,  and  a  failure 
to  perform  them  does  not  render  the  operator 
liable,  as  held  in  Bralley  v.  Coal  &  Coke 
Company,  66  W.  Va.  278,  66  S.  E.  684,  and 
cases  there  cited.  Under  principles  of  those 
cases  it  is  clear  that  the  duty  of  seeing  that 
spaces  10  feet  long  and  2  feet  and  6  inches 
wide  are  kept  between  the  rib  or  wall  of 
the  haulway  and  coal  cars  is  a  duty  of  the 
mine  foreman.  The  duties  in  that  section 
15  are  those  Imposed  on  the  mine  foreman. 
I  repeat  that  the  duty  of  making  those 
spaces  mentioned  in  the  quotation  above 
given  from  section  15  la  one  imposed  on  the 
mine  foreman. 

Are  the  spaces  so  required  by  section  15 
the  same  thing  as  the  refuge  holes  mentioned 
in  section  10?  We  conclude  that  they  are. 
Is  it  Intended  that  there  shall  be  both  such 
spaces  and  such  refuge  holes?  We  think  not 
They  are  both  designed  for  safety  of  the 
miner.  Both  sections  in  this  respect  aim 
at  the  same  thing  and  are  designed  to  ac- 
complish the  same  purpose.  Section  15  is 
one  containing  many  provisions  designed  to 
promote  safety  of  the  miners.  Its  special 
purpose  is  that  one.  Its  opening  clause  says 
that  the  requirement  of  the  mine  foreman  is 
"in  order  to  better  secure  the  proper  venti- 
lation of  every  coal  mine  and  promote  the 
health  and  safety  of  persons  employed  there- 
in." And  in  that  section  we  find  many  duties 
committed  to  the  mine  foreman  to  secure 
safety  to  the  miner,  and  among  them  this 
duty  of  having  spaces  between  the  cars  and 
walls  of  the  haulway  to  save  persons  em- 
ployed in  the  mine  from  injury  from  the 
cars,  and  it  is  reasonable  to  include  these 
refuge  holes  among  the  many  things  required 
by  section  15  to  secure  such  safety.  *  It  is 
reasonable  to  classify  such  refuge  holes 
among  the  things  provided  in  section  15  for 
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such  safety.  That  section  has  for  Its  special 
purpose  the  requirement  of  things  condadve 
to  safety  of  miners.  Suppose  we  say  that 
the  refuge  holes  and  the  spaces  are  different 
things.  Then,  I  would  ask,  where  is  the 
sense  of  Imposing  on  the  mine  owner  to  see 
that  such  refuge  holes  are  kept  and  on  the 
mine  foreman  to  see  that  such  spaces  are 
left?  Both  the  refuge  holes  and  the  spaces 
are  intended  to  accomplish  the  same  end, 
safety  of  miners.  We  held  in  the  Bralley 
Case  that  the  obligation  to  see  to  break- 
throughs is  placed  by  section  15  upon  the 
mine  foreman,  and  principles  there  stated 
would  assimilate  duty  as  to  refuge  holes  to 
break-throughs.  I  note  that  section  15  re- 
quires the  mine  foreman  to  remove  loose 
coal,  slate,  and  rock  overhead  in  working 
places  and  along  the  haul  ways,  and  it  is 
reasonable  to  say  that  the  duty  of  having 
refuge  holes  along  those  same  haul  ways  from 
which  the  mine  foreman  must  remove  slate 
rests  on  him  also.  The  presence  of  such 
holes  and  the  removal  of  slate  are  both  for 
the  purpose  of  rendering  the  same  haulway 
safe.  The  letter  of  the  statute  does  not  Im- 
pose the  duty  of  having  the  refuge  holes  on 
the  coal  operator;  but  section  15  does  com- 
mit the  duty  of  having  spaces  to  prevent  in- 
Jury  from  cars  to  the  mine  foreman.  We 
think  that  the  refuge  holes  mentioned  in 
section  10  and  the  spaces  mentioned  in  sec^ 
tion  15  are  the  same  things.  We  think  that 
the  duty  to  see  that  there  are  such  refuge 
holes  rests  on  the  mine  foreman,  and  under 
principles  in  the  Bralley  Case  and  prior  cases 
there  cited  no  action  lies  against  the  coal 
operator  for  the  want  of  such  refuge  holes. 
We  reverse  the  judgment,  set  aside  the 
verdict,  grant  a  new  trial,  and  remand  the 
case  to  the  circuit  court. 


(70  W.  Va.  195) 

WOODFORD   et   al.  v.   BALTIMORE   ft  O. 

R.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  19,  1911.) 

(Byllahus  hy  the  Court,) 

1.  Cabbiebs    (§  213*)  —  Cabbiaqb  or  Livs 
Stock— TnfB  fob  Delivebt  to  Consignees. 

In  the  absence  of  special  agreement  by  a 
railroad  company  to  deliver  cattle  at  the  place 
of  destination  in  a  specified  time,  there  is  an 
implied  obligation  to  deliver  them  within  a 
reasonable  time. 

[Bd.   Note. — For  other  cases,   see   Carriers, 
Cent.  Dig.  !§  920-922;    Dec.  Dig.  {  213.*] 

2.  Cabbiebs    ({  230*)  —  Cabbiagb   of  Live 
Stock— Tiii]fe  fob  Delivebt— Question  fob 

JUBT, 

What  is  a  reasonable  time  for  transporta- 
tion Is  a  question  for  the  jury,  depending  upon 
the  facts  and  circumstances  of  each  particular 
casej  and  upon  the  nature  of  the  freight  to  be 
carried. 

[Ed.  Note. — For  other  cases,  see   Carriers, 
Cent.  Dig.  §  962;    Dec.  Dig.  {  230.*] 


3.  Cabbiebs  (|  228*)  —  Gabbiaoe  or  lavE 
Stock— Actions  AaAiNST  Oabbik&— Bub- 
den  OF  Pboof. 

Proof  of  failure  to  deliver  cattle  at  place 
of  destination  within  the  usual  or  schedule 
time  establishes  a  prima  facie  case  of  negli- 
gence, and  makes  It  incumbent  upon  the  rail- 
road company  to  justify  the  delay. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i  958;  Dec  Dig.  i  228.*] 

4.  Cabbiebs  (i  213*)  —  Cabbiagk  or  Live 
Stock— Time  fob  Dsuveby— Liabujtt  fob 
Delay. 

Without  special  agreement  to  deliver  in 
a  specified  time,  a  common  carrier  is  not  lia- 
ble for  delay  in  the  delivery  of  freight,  due  en- 
tirely to  unavoidable  accident. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §{  920-922;    Dec.  Dig.  {  213.*] 

5.  Cabbiebs  ({  218*)— Cabbiage  or  Livs 
Stock— LiiaTATiON   or  Liabilut— Vajlid- 

ITY. 

A  common  carrier  cannot  lawfully  con- 
tract against  its  common-law  liability  for  neg- 
ligence of  its  employes. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  935;    Dec.  Dig.  §  218.*] 

6.  Cabbiebs  (S  229*)— Cabbiage  or  Liys 
Stock— Delay  in  Deliveby— Measube  of 
Damages. 

The  difference  in  the  market  value  of  cat- 
tle at  the  time  when  they  were  actually  de- 
livered and  at  the  time  when  they  should  have 
been  delivered  is  an  element  of  damages,  in  an 
action  against  the  carrier  for  unreasonable 
delay  in  making  delivery. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  963,  964;   Dec.  Dig.  I  229.*] 

(Additional  SyUahiu  hy  BdHoHal  8taf.) 

7.  Appeal   and    Ebbob    (f   625*)— Rbcobd— 

iNSTBUCnONS. 

Instructions  appearing  in  the  printed  rec- 
ord, but  not  made  parts  of  the  record  by  any 
bill  of  exceptions,  and  there  being  no  showing 
whether  they  were  given  or  refused,  will  not 
be  considered  by  the  appellate  court. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  U  2376-2379;  Dec  Dig.  f 
525.*] 

Error  to  Circuit  Court,  Barbour  County. 

Action  by  John  F.  Woodford  and  another, 
partners,  against  the  Baltimore  &  Ohio  Rail- 
road Company.  Judgment  for  plaintiUs, 
and  defendant  brings  error.  Reversed  and 
new  trial  granted. 

Blue  &  Dayton,  for  plaintifr  In  error. 
Wm.  T.  George  and  John  B.  Dilworth,  for 
defendants  in  error. 

WILLIAMS,  P.  John  F.  Woodford  and  J. 
C.  Watson  recovered  a  judgment  against  the 
Baltimore  &  Ohio  Railroad  Company  for 
the  sum  of  $138.18,  damages  for  the  alleged 
failure  to  deliver  two  car  loads  of  cattle, 
within  reasonable  time,  which  were  shipped 
from  the  town  of  Philippl,  In  West  Virginia, 
to  Philadelphia,  and  the  defendant  has 
brought  the  case  here  on  writ  of  error. 

The  cattle  were  loaded  on  defendant's  cars 
at  Philippl  about  noon,  Thursday,  September 
3,  1908,  and  did  not  arrive  in  Philadelphia 
until  about  6  o'clock  p.  m.  on  the  following 
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Saturday,  too  late  for  that  day's  market. 
Plaintiffs  had  shipped  cattle  over  the  de- 
fendant's road  from  PhUlppi  to  Philadelphia 
for  about  13  years,  and  they  testify  that  86 
hours  la  the  usual  time  for  transportation. 
On  this  occasion,  however,  the  north-bound 
train,  which  usually  passed  PhUippi  about 
1  or  2  o'clock  p.  m.  daily,  and  which  was  the 
train  that  should  have  picked  up' the  cattle 
cars  and  carried  them  as  far  as  Grafton, 
W.  Va.,  had  an  accident  before  reaching 
Philippl,  which  delayed  it  4  or  6  hours,  and 
it  failed  to  make  connection  with  the  east- 
bound  fast  freight,  known  as  "No.  98," 
scheduled  to  pass  Grafton  about  7:30  p.  m. 
No.  98  left  Grafton  that  day  at  8:15  p.  m. 
The  cattle  were  then  held  over  in  Grafton 
to  wait  the  arrival  of  another  freight  train 
from  the  west,  designated  as  ''No.  82,"  which 
carried  fast  freight  as  far  as  Grafton,  for 
points  farther  east  But  on  the  arrival  of 
No.  82,  it  was  ascertained  that  it  had  no 
freight  to  be  carried  any  farther  east,  and 
a  train  was  then  made  up,  which  included 
the  two  cars  of  cattle.  That  train  left  Graf- 
ton for  Cumberland,  Md.,  at  4:45  the  next 
morning.  Cumberland  is  about  102  miles 
east  of  Grafton,  and  the  train  arrived  there 
at  1:45  p.  nu  of  the  same  day.  The  cattle 
were  then  unloaded,  fed,  and  watered,  and 
reloaded  and  put  into  a  train  of  cars  which 
left  Cumberland  for  Philadelphia  at  7:40 
p.  m.  A  tire  came  off  one  of  the  blind  driv- 
ers of  the  engine  some  distance  south  of 
Philippi,  which  delayed  the  train  from  Phil- 
Ippl  to  Grafton,  and  caused  it  to  miss  con- 
nection, at  the  latter  place,  with  the  fast 
freight.  No.  98. 

[1,2]  In  the  absence  of  special  contract, 
there  is  an  implied  obligation  on  a  carrier 
to  deliver  freight  at  its  destination,  within 
a  reasonable  time.  What  is  a  reasonable 
time  depends,  in  a  large  measure,  upon  the 
carrier*s  equipment  and  facilities,  and  the 
nature  of  the  freight  to  be  carried.  2  Hutch- 
inson on  Carriers  (3d  Ed.)  {  652.  live 
stock  requires  more  rapid  transportation 
than  coal  or  lumber,  for  instance,  and  it  is 
the  duty,  as  well  as  the  custom,  of  railroad 
companies  to  furnish  more  rapid  transpor- 
tation for  the  former  than  for  the  latter. 
The  usual  time  for  shipping  cattle  from 
Philippi  to  Philadelphia  is  shown  to  be  86 
hours,  and  if  defendant's  trains  had  been 
run  on  the  usual  time  the  cattle  would  have 
arrived  in  Philadelphia  Friday  night,  or 
early  Saturday  morning,  in  time  to  be  sold  in 
the  Saturday's  market  ^ 

[3, 4]  Plaintiffs  having  proven  that  the  cat- 
tle arrived  in  Philadelphia  10  or  12  hours 
later  than  the  usual  time,  a  prima  fade  case 
of  negligence  was  established,  and  it  was 
then  incumbent  on  the  railroad  company  to 
justify  the  delay.  Bosley  y.  Railroad  Co., 
54  W.  Va.  663.  46  S.  B.  618,  66  L.  R.  A.  871. 
It  seeks  to  do  so  by  proving  the  accident 
which  happened  to  its  engine  before  reach- 


ing Philippi,  on  the  day  the  cattle  were 
loaded  on  the  cars.  Defendant  is  not  to  be 
held  liable  for  delay  occasioned  by  unavoid- 
able accident  2  Hutchinson  on  Carriers,  | 
654.  But,  notwithstanding  the  accident,  the 
duty  still  rested  upon  defendant  to  ose  rea- 
sonable diligence  to  carry  the  cattle  to  Phil- 
adelphia without  unreasonable  delay.  Wheth- 
er it  did  so  or  not  was  a  question  for  the 
jury  to  determine  from  all  the  fticts  and 
circumstances  in  the  case,  including  the 
evidence  relating  to  defendant's  equipment 
and  its  facilities  for  hauling  freight  2 
Hutchinson  on  Carriers,  §  652.  Defendant  is 
only  liable  in  this  case  for  the  failure,  if 
any,  of  its  employ^  to  use  reasonable  care 
and  diligence  in  the  shipping  of  the  cattle, 
making  due  allowance  for  such  delay  as 
was  attributable  to  the  accident  to  the  en- 
gine. The  proof  shows  that  the  company 
maintained  a  roundhouse  and  repair  shops 
at  Grafton.  It  was  therefore  for  the  jury 
to  say  whether  or  not  it  was  negligence  in 
the  company  not  to  dispatch  an  engine  from 
Grafton  to  Philippi,  only  24  miles  away,  and 
bring  the  two  car  loads  of  cattle  down  to 
Grafton  in  time  to  connect  with  No.  98,  in- 
stead of  waiting  until  the  crippled  engine 
was  repaired.  Whether  the  company  was 
negligent  in  not  ascertaining  by  telegraph 
whether  No.  82,  destined  for  Grafton,  car- 
ried any  fast  freight  on  that  day  for  the 
east,  instead  of  holding  the  cattle  there  until 
the  arrival  of  No.  82,  and  then  finding  that 
it  had  no  such  freight  is  also  a  jury  ques- 
tion. So,  also,  the  jury  had  a  right  to  say 
whether  it  was  negligence  to  hold  the  cattle 
at  Cumberland  from  1:45  p.  m.  to  7:40  p.  m. 

[6]  Objection  is  made  to  the  measure  of 
damages  which  the  trial  court  allowed. 
Plaintiffs  proved  that  the  cattle  arrived  in 
Philadelphia  too  late  for  the  Saturday  mar- 
ket and  that  they  were  compelled  to  hold 
them  over  and  sell  on  the  following  Monday, 
when  the  market  was  15  cents  per  hundred- 
weight less  than  on  Saturday.  This  is  a 
correct  rule  for  the  measure  of  damages  in 
such  a  case.  2  Hutchinson  on  Carriers,  | 
651.  The  reduced  price  at  which  plaintiffs 
were  compelled  to  sell  was  a  direct  conse- 
quence of  the  delay,  and  was  an  injury  to 
them,  and,  if  the  delay  was  occasioned  by 
defendant's  negligence,  it  is  liable  to  plain- 
tiffs for  the  difference  in  price  of  the  cattle. 

[6]  The  bill  of  lading  contains  a  stipula- 
tion that  in  the  event  of  unusual  delay  or 
detention,  "caused  by  the  negligence  of  said 
carrier  or  its  employ^  or  its  connecting  car- 
riers or  its  employes,  or  otherwise,  the  said 
shipper  agrees  to  accept  as  full  compensa- 
tion for  all  loss  or  damage  sustained  thereby 
the  amount  actually  expended  by  said  ship- 
per in  the  purchase  of  food  and  water  for 
the  said  stock  while  so  detained."  This  stip- 
ulation is  void.  It  is  against  the  policy  of 
the  law  to  permit  a  common  carrier  to  con- 
tract against  its  common-law  liability  for  its 
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own  negligence,  or  that  of  Its  employes. 
Bofiley  T.  Railroad  Co.,  54  W.  Ya.  563,  46 
8.  B.  613,  66  L.  R.  A.  871;  6  Cyc.  409;  1 
Hutcblnson  on  Carriers,  f  450. 

The  court,  at  the  Instance  of  plalntUte, 
gave  the  following  Instruction,  viz.:  'The 
court  Instruct  tlie  jury  that  when  the  de- 
fendant company  received  the  plalntlfTs  cat- 
tle for  shipment  the  law  Implies  a  contract 
on  the  part  of  the  defendant  that  It  would 
carry  the  said  cattle  safely  to  Philadelphia, 
and  deliver  the  same  at  that  place  within  a 
reasonable  time,  and  that  it  was  the  duty 
of  the  defendant  so  to  do;  and  If  the  Jury 
believe  that  the  said  company  did  not  de- 
liver said  cattle  in  Philadelphia  within  a 
reasonable  time  then  they  shall  find  for 
the  plaintiffs."  This  instruction  leaves  out 
of  account  any  delay  properly  attributable 
to  the  unavoidable  accident  to  the  company's 
engine,  and  was  evidently  misleading,  and 
should  not  have  been  given.  The  jury  were 
not  instructed  as  to  the  legal  effect  of  any 
delay  in  the  shipment  occasioned  by  un- 
avoidable accident  Under  this  instruction, 
they  might  have  believed,  and  no  doubt  did 
believe,  that  the  failure  to  deliver  the  cattle 
in  Philadelphia  within  the  usual  scheduled 
time,  to  wit,  86  hours,  was  an  unreasonable 
delay;  whereas,  the  correct  rule  applicable 
to  this  case  would  credit  the  railroad  com- 
pany with  so  much  of  the  delay  as  was 
necessarily  occasioned  by  the  accident  to  the 
engine,  and  would  hold  it  to  the  exercise 
of  reasonable  diligence  for  all  the  time  after 
the  accident 

The  court  refused  defendant's  instruction 
No.  1,  which  would  have  told  the  jury  that. 
In  the  absence  of  any  contract  to  deliver 
the  cattle  at  their  destination  ''at  any  spec- 
ified time  or  date,  or  for  any  particular 
market,"  then  the  defendant  was  not  re- 
quired to  use  any  special  diligence,  but  was 
held  to  only  ordinary  and  reasonable  dili- 
gence. In  view  of  plaintiffs'  own  testimony, 
which  proves  that  there  was  no  contract 
to  deliver  at  a  specified  time,  or  for  a  par- 
ticular market,  this  instruction  correctly 
states  the  law,  and  it  should  have^been  giv- 
en. But  it  must  be  remembered  that,  in 
view  of  the  character  of  the  freight,  it  be- 
ing live  stock,  requiring  more  rapid  trans- 
portation than  most  other  kinds  of  freight, 
and  in  view  of  the  evidence  concerning  de- 
fendant's equipment  and  facilities  for  han- 
dling and  transporting  such  freight,  it  Is  for 
the  jury  to  determine  what  is  ordinary  and 
reasonable  diligence  as  applied  to  this  case. 
What  would  be  ordinary  and  reasonable 
diligence  In  handling  dead  freight  might  not 
be  reasonable  diligence,  under  a  similar  state 
of  facts,  in  handling  and  transporting  live 
stock. 

It  follows  from  what  we  have  said  respect- 
ing the  measure  of  damages  that  the  court 


did  not  err  In  refusing  defendant's  Instruc* 
tlon  No.  3.  If,  by  the  exercise  of  reasonable 
diligence,  defendant  could  have  delivered  the 
cattle  In  Philadelphia  In  time  to  be  sold  on 
the  Saturday  market,  and  it  failed  to  ex- 
ercise such  diligence,  and  in  consequence 
thereof  plaintiffs  were  compelled  to  hold 
them  until  Monday,  and  sell  them  in  a  less 
favorable  market,  defendant  Is  liable  for  the 
difference  In  price. 

Defendant  moved  the  court  to  set  aside  the 
verdict  and  grant  it  a  new  trial.  That  mo- 
tion should  have  been  sustained. 

[7]  Three  instructions  appear  in  the  print- 
ed record,  two  of  which  are  evidently  drawn 
on  behalf  of  plaintiffs  and  one  on  behalf 
of  the  defendant  These  instructions,  how- 
ever, are  not  made  parts  of  the  record  by 
any  bill  of  exceptions.  It  does  not  appear 
whether  they  were  given  or  refused.  Con- 
sequently it  is  not  necessary  to  discuss  thenu 

For  the  foregoing  reasons,  the  Judgment 
will  be  reversed,  the  verdict  set  aside,  a  new 
trial  granted,  and  the  case  remanded. 


(69  W.  Vs.  770) 

8TATB  T.  HUFFMAN. 

(Supreme  Court  of  Appeals  of  West  TlrginbL 

Nov.  21,  1911.     Rehearing  Denied 

Jan.  12,  1912.) 

(Syllahu$  hy  the  Court.) 

1.  ASSON    (i    20*)  —  INDICTKENT  —  VAXiUE   OV 
PROPERTT. 

It  is  unnecessary  in  an  indictment  for  ar« 
son,  under  section  0,  chapter  145,  Code  1906,  to 
charge  the  value  of  the  building  and  the  prop- 
erty therein  separately;  and  an  indictment 
charging  the  value  of  the  building  and  contents 
as  a  whole  is  good  on  demurrer. 

[Bd.  Note.— For  other  cases,  see  Arson,  Cent 
Dig.  S§  41-44;   Dec.  Dig.  |  20.*1 

2.  Cbimuval  Law  (|  869*)-- BviDBN<»--Siia- 

LAB  0FFEN8E& 

On  the  trial  of  an  indictment  f6r  arson 
evidence  of  numerous  other  fires  and  depreda- 
tions suffered  by  the  owner  of  the  property 
burned^  covering  a  series  of  years  immediately 
precedmg  the  burning  of  the  building  charged 
m  the  indictment,  though  not  traced  to  defend- 
ant, is  admissible  on  the  issue  whether  such  'fire 
was  accidental,  or  the  work  of  an  incendiary. 

[Ed.   Note.— For   other  cases,   see  Crimina] 
lAW,  Cent  Dig.  »  822-^24;  Dec.  Dig.  i  369.*] 

3.  CBDaiTAL  Law  (f  344*)— Bvidbnck-^p- 

POBTUNITY.I 

The  evidence  showing  that  most  of  such 
other  fires  and  depredations  occurred  on  Sunday, 
when  the  owner  of  the  property  and  his  family 
were  absent  at  church,  evidence  of  defendant's 
general  habit  of  absenting  himself  from  church 
on  that  day  was  not  Incompetent,  on  the  ques- 
tion of « opportunity  of  defendant  to  commit  tiie 
other  offences  occurring  on  that  day,  and  as 
tending  to  connect  him  therewith,  and,  under 
an  exception  to  the  general  rule,  as  tending  to 
show  intent,  malice  and  the  lilte,  and  bearing 
on  the  question  of  his  guilt  or  innocence  of  the 
offence  charged  in  tiie  indictment 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  795;  Bee.  Dig.  1 344.*] 
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i.  GBnaifAL  Law  ({  788*)— Tbiai^Insibuo- 

TIONS— REASONABLB  DotTBT. 

Though  it  is  the  better  practice  to  combine 
them  in  one  comprehenBiye  instruction,  it  is 
not  error  on  the  trial  of  an  indictment  for  ar- 
son, to  state  to  the  Jury  the  law  of  reasonable 
doubt  applicable  to  the  whole  case,  in  several 
distinct  instructions  or  legal  propositions  to 
the  jory. 

[JQd.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  U  1900»  1907;  Dec.  Dig.  I 
789.*] 

5.  Criminai^  Law  ({  829*>— TbiaI/— Instbuc- 
TION8  Already  Gitkn. 

As  many  times  decided,  it  fs  unnecessary 
to  repeat  instructions  which  have  already  been 
giyen  to  the  jury. 

[£d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2011;   Dec.  Dig.  {  829.T 

6.  CsnaiTAL  Law  (|  847*)— Tbial—Instbuo- 
tions— Bxqx7E8T8--Objbotion  TO  Modifica- 
tion—Waivbb. 

Though,  br  the  statute  of  1007  (Acts  1907, 
c  38  [Code  Snpp.  1909,  c.  131,  H  9al-9a5]) 
the  right  is  given  a  party  to  object  to  the 
modification  of  a  proposed  instruction  to  the 
jury,  and  if  modified  over  his  objection,  to  have 
the  same  as  modified  given  as  the  court's  in* 
■tmction,  and  read  in  the  order  prescribed  by 
the  statute,  yet,  if  without  objection,  the  court 
is  permitted  to  read  such  modified  instruction  as 
the  instruction  of  the  proponent  thereof,  such 
rjg^ht  will  be  ngaided  as  having  been  waived. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Dec  Dig.  I  847.*] 

7.  CBnawAi.  Law  ({  989*)— New  Tbial  — 
Newlt  Discovebed  Evidence— Diligence. 

The  rule  applicable  to  motions  for  new  tri- 
al based  on  after-discovered  eiidence,  stated  in 
Jacobs  V.  Williams,  67  W.  Va.  377,  67  S.  B. 
1113,  appUed  to  the  facts  in  this  case,  and  jus- 
tifying the  court  below  in  denying  the  motion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  2318-2323;  Dec  Dig.  I 
939.*] 

Error  to  Circuit  Court,  Nicholas  County. 
C.   B.   Huffnmn   was  convicted  of  arson, 
and  brings  error.    Affirmed. 

Cotiey  &  Duff  and  Osenton  ft  Horan,  for 
plaintiff  In  error.  Wm.  Q.  Conley,  Atty.  Gen., 
and  J.  O.  Henaon,  Aast  Atty.  Gen.,  for  the 
State. 

If  ILLER,  J.  [1]  The  indictment,  on  which 
defendant  was  found  guilty,  and  by  the  Judg- 
ment below,  sentenced  to  an  indeterminate 
term  of  imprisonment  In  the  penitentiary, 
charged,  substantially  in  the  language  of  the 
statute,  section  6,  chapter  145,  Code  1906,  that 

the  defendant  "on  the day  of  March, 

1910,  in  said  County  of  Nicholas,  feloniously 
and  maliciously  did  bum  a  certain  building, 
to-wlt,  a  granary,  the  properfy  of  J.  J.  Reyn- 
olds, situate  in  the  said  county,  which  said 
building  and  the  property  therein  was  then 
and  there  of  the  value  of  two  hundred  dol- 
lars." 

The  first  point  of  error  Is,  that  the  demur- 
rer should  have  been  sustained.  The  statute 
reads:  **If  a  person  maliciously  burn  any 
building,  the  burning  whereof  is  not  punisha- 
ble under  any  other  section  of  this  chapter. 


he  shall,  if  the  building  with  property  there- 
in be  of  the  value  of  one  hundred  dollars  or 
more,  be  confined  in  the  penitentiary  not 
less  than  three  nor  more  than  ten  years;  |uid 
if  it  be  of  less  value,  be  so  confined  not  less 
than  two  nor  more  than  five  years,  or  in  the 
discretion  of  the  court,  in  jail  not  more  than 
one  year,  and  be  fined  not  exceeding  five 
hundred  dollars.*' 

It  is  insisted  that  under  this  statute,  the 
Indictment  should  have  charged  separately, 
the  value  of  the  building  and  the  property 
therein,  so  as  to  give  the  prisoner  notice. 
The  indictment  does  charge  the  value  of  the 
building  and  contents.  This  is  all  the  stat- 
ute requires.  It  is  generally  sufficient  to 
charge  a  statutory  crime  in  the  language  of 
the  statute.  State  v.  Gould,  26  W.  Va.  258, 
262;  People  v.  Murray,  57  Mich.  396,  24  N.  W. 
118,  6  Amer.  Cr.  Rep.  31 ;  1  Bishop's  New  Gr. 
Pro.  (4th  Ed.)  section  61L  In  Wolf  v.  Com.,  30 
Grat  (Va.)  833,  the  demurrer  to  an  indictment 
under  the  same  statute,  was  grounded  on  the 
proposition  that  the  offense  was  not  diarged 
with  sufficient  certainty,  there  being  no  allega- 
tion that  there  was  actually  any  property  in 
the  bam,  alleged  to  have  been  burned,  and 
that  the  property  therein  was  not  specified,  or 
in  any  way  stated  so  as  to  give  defendant 
any  notice  of  what  he  was  called  upon  to 
answer.  The  Virginia  court  was  of  opinion 
the  point  waa  without  merit,  observing  that 
the  indictment  was  framed  nearly  in  the 
language  of  the  statute,  and  that  there  was 
nothing  in  the  statute  requiring  that  the 
property  in  the  building  be  described  indepen- 
dently of  the  building;  that  the  term  of  im- 
prisonment being  fixed  by  the  value  of  the 
building  and  the  property  therein*  wholly 
matters  of  proof,  the  prisoner  could  not  liave 
been  surprised  by  the  manner  of  alleging  the 
offense.  This  point  must  theref <»e  be  over- 
ruled. 

The  second  point  of  error  is  that  the  court 
below  erred  in  admitting  on  behalf  of  the 
state,  (1)  evidence  in  chief,  of  other  fires 
and  acts  of  trespass  suffered  by  said  Reyn- 
olds, covering  a  period  of  several  years 
prior  to  the  burning  of  the  granary  In  ques- 
tion; and,  (2)  evidence  of  defendant's  habit 
of  absenting  himself  from  church  on  Sunday. 

[2]  Much  evidence  was  admitted  over  the 
objection  of  the  prisoner,  of  the  burnings  of 
storehouses,  bams,  fences,  hay  stacks,  and 
of  fires  set  out  in  the  wood  lands  of  said 
Reynolds;  also  of  the  poisoning  of  his  cattle, 
and  laying  down  of  his  fences,  and  of  the 
turning  of  stock  into  his  growing  crops,  and 
of  other  depredations  suffered  by  him,  cover- 
ing the  period  from  1895,  down  to  the  year 
1910,  and  sliowlng,  not  that  all,  but  that 
many  of  these  things  had  occurred  on  Sun- 
day. The  state  did  not  undertake  to  in  any 
way  connect  the  prisoner  with  either  of  these 
offenses.     The  defendant  on  the  stand,  de- 


*For  oOmi*  caaea  bm  ftaina  topic  and  aectlon  NUMBBR  In  Deo.  Dig.  ft  Am.  Dig.  Kajr  No.  Sarloa  A  Rop'r  Indazei 


294 


73  SOUTHEASTERN  REPORTER 


(W.Va. 


nled  all  reBponslblllty  for  or  connection  with 
tbese  many  offenses,  and  no  attempt  was 
afterwards  made  by  tbe  state  to  connect  him 
with  them,  except  the  one  charged  In  the 
Indictment  When  the  prisoner,  on  his  de- 
fense, put  In  Issue  his  preylons  good  charac- 
ter and  reputation,  on  cross  examination, 
and  for  the  purpose  of  testing  the  truthful- 
ness of  defendant's  character  witnesses,  the 
state  was  permitted  to  ask  them  whether 
they  had  not  heard  the  defendant  charged 
with  some  of  those  depredations,  with  the 
result  that  one  of  them  at  least  answered 
that  he  could  not  testify  as  to  defendant's 
good  character  subsequent  to  those  burnings. 
Counsel  urgently  Insist  that  this  evidence, 
and  the  evidence  of  his  Sunday  habits,  was 
very  prejudicial  to  the  prisoner,  and  that  Its 
admission  demands  a  reversal  of  tbe  judg- 
ment below,  and  a  new  trial. 

The  general  rule  against  the  admissibility 
of  evidence  of  other  crimes,  as  stated  In  Un- 
derbill on  Cr.  Bv.,  section  87,  Walker  v.  Com., 
1  Leigh  (Va.)  574,  and  other  authorities.  Is 
invoked.  In  this  case,  however,  no  attempt 
was  made  to  connect  the  prisoner  with  other 
crimes.  According  to  the  general  rule  relied 
on,  this  evidence,  for  such  a  purpose  would 
have  been  Inadmissible.  According  to  the 
attorney  general,  however,  the  evidence  ad- 
mitted was  offered  for  entirely  a  different 
purpose,  namely,  as  tending  to  show  that  the 
burning  In  question  was  not  accidental,  but 
the  work  of  an  Incendiary.  He  argues  that 
evidence  of  the  fact  that  Reynolds  had  suf- 
fered so  many  prior  depredations,  covering  a 
series  of  years  immediately  preceding  the  one 
charged  against  the  defendant,  of  Incendiary 
origin,  tended  to  dispel  any  doubt  ttiat  the 
Are  in  queBtlon  was  also  the  work  of  an  In- 
cendiary, a  fact  necessary  to  be  established 
before  the  accused  could  he  connected  there- 
with, and  that  In  as  much  as  such  crimes, 
as  In  this  case,  are  always  clandestinely 
planned  and  secretly  executed,  and  must  be 
established  in  most  cases  by  circumstantial 
evidence,  the  fact  and  circumstances  of  the 
other  offences  became  most  important  as 
tending  to  dispel  all  doubt 

The  authorities  dted  and  relied  on  by  the 
attorney  general,  and  other  authorities,  seem 
to  support  the  proposition,  that  where  such 
evidence  tends  to  show  that  the  other  fires 
were  a  part  of  one  connected  scheme  or  pur- 
pose of  the  defendant;  or  as  tending  to  show 
that  the  particular  fire  with  which  the  ac- 
cused is  charged  was  not  accidental;  or  when, 
together  with  other  evidence.  It  tends  to  show 
motive  or  Intent,  or  to  Identify  the  accused 
with  the  offense  charged.  It  Is  admissible. 
5  Am.  &  Eag.  Ency.  Law  and  Pract  633;  3 
Cyc.  1007;  State  v.  McMahon,  17  Nev.  365, 
30  Pac.  1000;  State  v.  Ward,  61  Vt  153,  181, 
17  Atl.  483;  State  v.  Hallock,  70  Vt  159,  40 
Atl.  51;  State  v.  Thompson,  97  N.  0.  496,  1 
S.  E.  921;  People  v.  Murphy,  135  N.  Y.  450, 
457,  32  N.  E.  138;  People  v.  Molineux,  168 
N.  Y.  264,  61  N.  Bl  286,  62  L.  R.  A.  193.    Note, 


on  E}vldence  of  other  Crimes  In  Criminal  Cas- 
es, and  particularly  that  part  of  the  note, 
under  the  different  heads,  relating  to  arson. 
Underbill  on  Cr.  ESv.,  section  89;  Sykes  v. 
State  (Tenn.)  105  Am.  St  Rep.  976,  note  page 
976.  See,  also,  State  v.  Hyde,  234  Mo.  200, 
136  S.  W.  316. 

Generally  where  evidence  of  previous  of- 
fenses has  been  admitted  for  any  of  the  pur- 
poses indicated  they  have  been  In  some  way 
traced  to  the  defendant,  but  as  we  under- 
stand the  authorities,  this  Is  not  a  prerequi- 
site to  Its  admission,  if  it  is  intended  to  be 
limited  to  proving  that  the  particular  fire  In 
question  was  not  accidental.  1  Wigmore  on 
EiVidence,  section  354;  People  v.  Murphy, 
135  N.  Y.  456,  32  N.  B.  138;  State  v.  Roh- 
frischt,  12  La.  Ann.  382.  Wigmore  says: 
"Moreover,  the  principle  of  anonymous  in- 
tent is  recognized  as  being  here  occasionally 
of  peculiar  utility;  i.  e.  the  recurrence  of  a 
similar  fire  may  tend  decidedly  to  negative 
innocent  intent,  even  though  the  author  of 
the  other  fires  is  not  shown;  then  the  prose- 
cution having  negatived  Innocent  intent  in 
the  present  fire  by  whomsoever  set,  the  de- 
fendant may  be  shown  to  have  kindled  it." 
Our  trouble'  in  the  case  at  bar  has  been 
whether  the  evidence  of  so  many  fires  and 
other  depredations  running  back  over  so 
many  years  and  disconnected  in  time,  circum- 
stances, and  character,  as  these  were,  was 
properly  admissible,  as  falling  within  the 
rules  and  principles  of  the  decisions  and  the 
text  writers  cited.  We  have  concluded,  how- 
ever, that  taken  in  connection  with  the  evi- 
dence of  the  bad  feeling  of  the  prisoner  to- 
wards Reynolds,  beginning  about  the  same 
time,  the  unusual  number  of  these  offences, 
the  peculiar  character  of  them,  and  the  time 
and  circumstances  of  their  occurrences,  and 
taken  in  connection  with  all  other  evidence 
in  the  case,  the  evidence  was  admissible,  at 
least  on  the  question  of  the  incendiary  char- 
acter of  the  fire  in  question.  That  Reynolds, 
a  near  neighbor  of  defendant  should  have 
sustained  so  many  and  unusual  losses  of 
property  by  fire  and  otherwise,  beginning  al- 
most colncidently  with  the  commencement  of 
his  troubles  with  the  accused  Is  very  signifi- 
cant, and  constitute  a  composite  fact  bearing 
not  only  on  the  fact  of  incendiarism,  but  also, 
in  the  absence  of  any  evidence  of  motive  or 
opportunity  on  the  part  of  any  other  person, 
pointing  strongly  to  the  prisoner  as  the  guilty 
person.  For  these  reasons  we  are  not  dispos- 
ed to  sustain  this  point  of  error. 

[3]  On  the  question  of  the  admissibility  of 
the  evidence  relating  to  defendant's  Sunday 
habits,  we  are  not  disposed  to  attach  much 
importance  to  this  evidence.  We  do  not  see 
that  it  could  have  materially  prejudiced  the 
prisoner.  The  position  of  hia  counsel  la 
that,  in  a  rural  community,  it  tended  to 
prejudice  him  greatly  with  the  jury,  con- 
trasted as  it  may  have  been  with  the  church 
going  habits  of  Reynolds,  shown  in  evidence. 
This  was  not  the  purpose  of  the  evidence. 
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MoreoTer,  the  evideiice  of  tbe  prisoner,  and 
others^  shows  that  he  did  frequently  at- 
tend church  on  Sunday,  his  wife  and  family 
more  frequently,  though  not  so  regularly  per- 
haps as  Reynolds  and  his  family.  We  do  not 
think  an  impartial  Jury  of  his  own  county, 
sitting  in  judgment  upon  the  crime  with 
which  defendant  stood  charged,  could  have 
been  prejudiced  against  him  by  this  evidence. 
As  showing  opportunity  to  commit  the  nu- 
merous other  offenses  it  may  be  classed 
along  with  evidence  of  the  fact  of  his  place 
of  residence,  and  his  situation  in  time,  place 
and  circumstance  with  reference  to  those 
offences,  and  as  constituting  a  fact  or  cir- 
cumstance pointing  to  the  prisoner,  as  the 
perpetrator  of  those  crimes,  and  pertinent 
under  the  authorities  cited,  as  an  exception 
to  the  general  rule,  to  show  intent,  malice 
and  the  like,  and  tending  to  show  guilt  of 
crimes  of  like  character  to  that  charged 
against  him  in  the  indictment.  We  over- 
rule the  point. 

[4]  Relying  on  State  v.  Legg,  59  W.  Va. 
315,  53  S.  E.  545,  3  L.  B.  A  (N.  S.)  1152, 
In  whi(^  Judge  Sanders,  argruendo,  inveighs 
against  the  practice  of  propounding  numer- 
ous instructions  to  the  jury  on  the  same 
subject,  hot  a  point  of  the  syllabus,  counsel 
for  the  prisoner  complain  that  the  court  be- 
low erred  in  giving  to  the  jury  State's  in- 
structions numbered  3,  4,  6,  7,  8,  and  U, 
defining  reasonable  doubt  If  this  be  error, 
like  error  was  committed  at  the  instance  of 
defendant's  counsel.  But  we  do  not  see  that 
any  error  was  committed.  The  instructions 
complained  of  consisted  of  several  short 
propositions,  which  might  very  properly  have 
been  embraced  in  a  single  instruction,  ap- 
plicable to  the  whole  case,  on  the  law  of 
reasonable  doubt  It  is  not  pretended  that 
these  segregated  propositions,  or  taken  to* 
gether,  do  not  propound  the  law  correctly; 
but  only  that  separated  they  emphasize  too 
prominently  the  subject  of  reasonable  doubt 
The  several  propositions  are  well  supported 
by  prior  decisions,  and  need  not  be  repeat- 
ed.   This  point  must  also  be  overruled. 

[§]  The  rejection  of  the  prisoner's^  in- 
structions numbered  22  and  23  is  the  sub- 
ject of  the  next  point  of  error.  In  the  bill 
of  exceptions  certifying  these  instructions 
the  court  below  gives  the  same  reason  for 
rejecting  them,  that  it  gives  for  rejecting 
numerous  other  instructions  covered  by  the 
same  hill  of  exceptions,  namely,  that  they 
were  covered  by  other  instructions,  given, 
and  that  they  were  wholly  unnecessary  and 
superfluous.  The  answer  of  the  court  be- 
low is  a  good  one,  and  we  make  the  same 
response.  The  court  need  not  repeat  In- 
structions which  have  already  been  sub- 
stantially given.  State  v.  Bingham,  42  W. 
Va.  234,  24  S.  £3.  883 ;  Kerr  v.  Lunsf ord,  31 
W.  Va.  659,  8  S.  E.  493,  2  L.  R.  A  668. 

[6]  The  prisoner  objecting  to  their  modi- 
fication, the  court  modified,  and  gave  to  the 
jury  as  modified,  and  as  his  instructions^ 


defendant's  instructions  numbered  17  and  19. 
This  is  the  subject  of  another  point  of  error. 
It  Is  not  claimed  that  as  modified,  and  given, 
these  instructions  did  not  propound  correct 
legal  propositions,  on  the  subject  of  circum- 
stantial evidence,  to  which  they  related:  but 
that  after  modifying  them,  the  court.  In  vio- 
lation of  the  statute  of  1907  (Acts  1907,  c  38 
[Code  Supp.  1909,  c.  131,  S§  9al-9a51),  in  place 
of  reading  the  instructions  In  the  order  re- 
quired, as  the  instructions  of  the  court  they 
were  read  as  the  instructions  of  the  defendant. 
The  court  fully  covered  the  subject  of  those 
instructions  by  instruction  number  20,  given 
for  the  prisoner,  and  might  properly  have 
refused  instructions  nimiber  17  and  19  on 
this  ground,  but  this  is  not  the  point  of  the 
exception.  What  counsel  for  prisoner  com- 
plain of  is,  that  the  court  after  his  objec- 
tions to  the  modifications,  gave  the  instruc- 
tions as  modified,  as  the  instructions  of  the 
prisoner.  In  its  bill  of  exceptions  certifying 
these  instructions  the  court  below  says,  that 
they  were  so  given,  without  any  objection  by 
the  defendant  at  the  time  to  their  being 
given  as  his  instructions.  We  decided  in 
State  V.  Clark,  64  W.  Va.  625,  63  S.  E.  402, 
and  we  think  properly,  that  the  statute  In 
question  is  mandatory;  but  as  there  held, 
the  right  given  by  the  statute  may  be  waived 
by  the  party.  According  to  the  record,  no 
objection  was  Interposed  by  the  prisoner,  to 
the  reading  of  these  Instructions,  as  modified, 
as  his  instructions,  and  within  the  rule  of 
State  V.  Clark,  we  think  the  prisoner  there- 
by waived  his  right  He  should  have  object- 
ed at  the  time,  if  he  relied  upon  the  stat- 
ute; and  we  may  properly  conclude,  no  ob- 
jection being  interposed,  that  he  was  willing 
that  the  court  should  give  the  instructions, 
as  modified,  as  his  instructions. 

[7]  As  we  cannot  say  the  verdict  Is  un- 
supported by  the  evidence,  the  only  other 
point  of  error  relied  upon  Is,  the  refusal  of 
the  court  to  award  a  new  trial  on  the  groimd 
of  after-discovered  evidence.  The  motion  for 
a  new  trial  on  this  ground  was  based  on  the 
afSdavit  of  Q.  F.  McQueen,  a  deputy  sheriff, 
supported  by  the  affidavits  of  the  prisoner 
and  his  counsel,  as  to  the  time  of  the  dis- 
covery of  tibds  witness,  and  the  evidence  he 
would  give.  The  affidavit  of  McQueen  re- 
lates to  the  part  he  took  in  measuring  the 
tracks,  leading  to  and  from  the  granary  in 
question,  on  the  morning  after  the  fire; 
and  the  relations  those  tracks  bore  to  cer- 
tain sticks  used  in  measuring  them,  ex- 
hibited before  the  jury  in  connection  with 
the  testimony  of  other  witnesses;  and  to 
the  comparisons  he  had  made  after  the  trial, 
between  the  lengths  of  those  sticks  and  the 
length  of  the  overshoes  of  the  prisoner,  ex- 
hibited on  the  trial.  His  evidence  would 
have  been  purely  cumulative  of  the  evidence 
of  other  witnesses,  examined  on  the  trial. 
The  witness  disclosed  his  identity  and  evi- 
dence to  the  prisoner's  counsel  at  the  bar 
of  the  court  before  the  arguments  were  con- 
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eluded,  or  the  case  was  submitted  to  the 
Jury,  and  although  It  is  shown  by  affidavit 
that  the  prosecuting  attorney  declined  the 
request  of  the  prisonei^s  counsel  that  the 
witness  be  then  permitted  to  make  his  state- 
ment to  the  Jnry,  no  motion  was  made  to 
the  court  to  permit  the  witness  to  testify 
before  conclusion  of  the  argument  and  the 
submission  of  the  case  to  the  Jury.  Besides 
all  this,  the  record  shows  that  Reynolds,  the 
first  witness  for  the  state,  on  a  trial  which 
lasted  several  days,  disclosed  the  fact  In 
the  beginning  of  Ms  testimony,  that  Mc- 
Queen, had  been  present  when  the  tracks 
were  examined  and  measurements  taken,  and 
that  although  present  In  the  court  room  dur- 
ing the  progress  of  the  trial,  so  far  as  the 
record  shows,  neither  the  prisoner,  nor  his 
counsel,  made  any  Inquiry  of  him  to  ascer- 
tain what  evidence  he  could  give.  This  does 
not  show  such  due  diligence  as  the  law  re- 
quires, to  secure  a  new  trial  on  after-dis- 
covered evidence.  The  legal  principles  upon 
that  question  have  been  too  frequently  an- 
nounced to  require  repetition.  Jacobs  v. 
WUliams,  67  W.  Va.  377.  67  S.  E.  1113. 
The  record  shows  the  prisoner  was  given 
a  fair  trial,  by  an  able  and  painstaking 
Judge,  and  had  the  assistance  of  very  able 
counsel  in  his  defense;  and  though  con- 
victed upon  circumstantial  evidence  for  the 
most  part,  it  was  by  a  Jury  of  his  own  coun- 
ty, and  we  ought  not  disturb  their  verdict, 
except  for  substantial  reasons.  Having  dis- 
covered no  errors  of  law,  therefore,  our 
plain  duty  is  to  affirm  the  Judgment 

(70  W.  Va.  12») 

HARMAN  V.  CITY  OF  BLUEIFIEIiD  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  12,  1911.    Rehearing  Denied 

Jan.  12,  1912.) 

(8yllahu9  hy  the  Court.) 

1.  EhaNBNT  Domain  (|  lOl*)  — Public  Im- 
PBovEMKNTB— Changing  Qbadb  of  Stbebt 

.  ^Damages. 

If,  by  changing  the  grade  line  of  one  of 
ilB  streets,  a  municipally  injure  the  property 
of  an  abutting  owner,  it  is  liable. 

[Ed.  Note.— For  other  oases,  see  Etainent  Do- 
main, Cent  Dig.  {§  269,  270 ;  Dec.  Dig.  1 101.*] 

2.  Eminent  Domain  (f  101*)— Pitbuo  Im- 
PBOVEMENTS— Changing  Gbads  ow  Stbebt 
—Damages. 

If  the  public  have  been  permitted  to  use  an 
Open  street  on  the  natural  grade,  and  to  build 
on  lots  abutting  thereon  with  reference  to  such 
natural  grade,  and  the  municipality  thereafter 
improTe  the  street  and  thereby  cause  injury 
to  an  abutting  owner,  it  is  liable. 

[Ed.  Note.— B\>r  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §9  2tS9,  270;  Dec.  Dig.  8 
101.*] 

){.  Municipal  Cobpobations  ({  647*)— Pub- 
lic Improvements— Changing  Gbaoe  6v 
Stbeet— Damages. 

If  a  municipality  extends  its  corporate  lines 
to  as  to  include  territory  which  had  theretofore 
been  laid  oS  into  building  lota  and  streets,  and 
thereafter  permits  such  streets  to  be  used  by 


the  public,  and  later  Improves  them,  ft  thereby 
makes  them  public  streets,'  and  the  municipality 
becomes  liable  for  any  injury  to  abutting  lot 
owners  occasioned  by  an  alteration  in  the  nat- 
ural grade  line  of  the  street 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1420;  Dec  Dig.  § 
647.*]  -•    .  » 

4.  Eminent  Domain  (|  141*)  —  Public  Im- 
PB0VEMENT8— Changing  Gbadx  or  Bisbmmt 
—Damages. 

The  true  measure  of  damages  to  a  lot  abut- 
ting on  a  street,  occasioned  by  a  change  in  the 
grade  line  of  the  street  is  th«  difference  be- 
.tween  the  value  of  the  lot  immediately  before, 
and  its  veJue  immediately  after,  the  street  im- 
provement, less  any  special  or  peculiar  benefits 
to  the  lot  because  of  the  improvement  of  the 
street  but  leaving  out  of  account  such  general 
benefits  as  accrue  to  it  in  common  with  other 
property  similarly  situated. 

[EM.  Note.— For  other  cases,  see  £2minent  Do- 
main,  Cent.  Dig.  H  872^76;  Dec.  Dig.  i  141.*] 

6.  Eminent  Domain  (|  141*)  — Public  Im- 
PBOVBMXNTS— Changing  Gbabb  op  Stbeet 
— Evioencb. 

As  an  element  affecting  the  value  of  his 
property,  plaintiff  may  prove  what  will  be  the 
cost  of  any  alterations  in  his  property  which 
have  been  rendered  necessary,  on  account  of  the 
street  improvement,  to  preserve  it  from  further 
injury  and  render  it  fit  for  enjoyment. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  i)  872-376 ;  Dec.  Dig.  1 141.*] 

fAdditiowa  SyUaluM  hy  Editorial  Btaf.) 

ik  Eminent  Domain  (U  79,  80*)— Pubijo  Ix- 
PBOVEMENTS— Change  ov  Grade  op  Stbekz 
-Estoppel  to  Allege  Damages. 

An  owner  of  land  abutting  a  street  who 
conveys  a  strip  to  the  city  for  the  purpose  of 
widening  the  street,  is  not  thereby  estop^ped  to 
claim  damages  on  account  of  a  change  m  the 
grade  of  the  street,  not  contemplated  at  the 
time  of  the  conveyance. 

[Ed.  Note.— B\>r  other  cases,  8«e  Ehninent  Do- 
main, Cent  Dig.  U  205-214;  Dec.  Dig.  ||  79, 
80.*] 

7.  Eminent  Domain  (|  203*)  — Change  op 
Grade  op  Stbeet— Damages— Evidence. 

Where,  in  changing  the  grade  of  a  street 
the  city  replaced  a  wooden  bridge  across  a 
stream  which  ran  through  an  abuttina  owaei^s 
lot  with  a  concrete  culvert  &Bd  maae  a  con- 
siderable fill  along  the  edge  of  plaintiflTs  lot  on 
both  sides  of  the  stream,  and  in  an  action 
against  the  city  the  declaration  alleged  that  by 
reason  of  said  trespasses,  water  has,  from  time 
to  time,  been  caused  to  flow  upon  the  lot  end 
to  soak  into  and  under  the  dwelling  house,  evi- 
dence that  the  culvert  erected  by  the  city  was 
not  large  enough  to  let  the  water  pass  through 
at  times  of  hijfh  tide,  and  that  it  caused  the 
water  to  overflow  his  lot  and  endangered  his 
property,  was  admissible. 

[Ed.  Note. — ^For  other  cases,  see  Ekninent  Do- 
UMBdn,  Dec.  Dig.  {  208.*] 

Error  to  Circuit  Court,  Mercer  County. 

Action  by  M.  K.  Harman  against  the  City 
of  Bluefleld  and  another.  Judgment  for 
plaintiff,  and  defendant  named  brings  error. 

Afllrmed. 

Ritz  &  Ritz  and  D.  E.  French,  for  plaintiff 
in  error.  Sanders  &  Crockett,  for  defendant 
in  error. 

WILLIAMS,  P.  Plaintiff  brought  an  ac- 
tion against  defendant  to  recover  damages 
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for  alleged  Injury  to  his  real  estate,  and  reooy- 
ered  a  Judgment  for  $800,  and  defendant  has 
brooght  the  case  here  on  writ  of  error. 

Plaintifl  is  the  owner  of  a  comer  lot,  front- 
ing 54  feet  on  Bland  street  and  extending  back 
along  North  street  100  feet,  in  the  city  of 
BInefleld.  Early  in  1905,  he  erected  a  wood- 
en frame  httilding  upon  this  lot,  and  used  It 
for  a  store  and  dwelling  house  combined. 
He  also  built  a  wood  frame  stable  on  the 
back  end  of  the  lot  The  house  is  30x48 
feet,  and  stands  in  the  angle  of  Bland  and 
North  streets.  At  the  time  these  buildings 
were  erected,  the  lot  on  which  they  stand 
was  not  within  the  dty,  but,  on  the  1st  of 
June,  1905,  the  corporate  limits  were  extend- 
ed so  as  to  include  it  There  was  a  county 
road  where  Bland  street  now  is,  and  plaintiff 
built  his  house  with  reference  to  the  grade 
line  of  the  county  road.  After  the  city  had 
acquired  Jurisdiction  over  the  new  territory, 
it  widened  and  changed  the  grade  line  of 
the  county  road,  and  also  changed  the  grade 
line  of  North  street,  and  paved  l)oth  of  said 
streets,  and  granted  a  franchise  to  the  Blue- 
stone  Traction  €k>mpany,  a  corporation,  to 
lay  its  tracks  and  operate  its  cars  upon  said 
streets.  A  branch,  or  natural  drain,  runs 
across  the  lot  between  the  house  and  stable 
and  across  North  street,  and  the  lot  slopes 
from  both  ends  towards  the  branch.  In  grad- 
ing the  two  streets,  the  dty  lowered  the 
grade  line  by  nearly  a  foot  at  the  intersec- 
tion of  Bland  street  and  North  street,  and 
elevated  the  grade  line  at  the  other  comer 
of  plaintiff's  lot  on  Bland  street,  and  also 
raised  the  grade  line  of  North  street  along 
the  side  of  plaintiffs  lot  from  three  to  five 
feet  in  places,  and  erected  a  concrete  culvert 
across  the  branch. 

[1]  It  Is  the  well-settled  law  of  this  state 
that  a  municipality  is  liable  to  an  abutting 
lot  owner  for  Injury  done  to  his  property 
by  changing  the  grade  line  of  the  street. 
Johnson  v.  Parkersburg,  16  W.  Va.  402,  87 
Am.  Rep.  779;  Hutchinson  v.  Parkersburg, 
25  W.  Va.  220;  Blair  v.  Charleston,  43  W. 
Va.  02,  26  S.  B.  841,  85  K  R.  A.  852,  64  Am. 
St  Rep.  837. 

rs]  But,  it  is  contended,  plaintiff  was  not 
entitled  to  damages  on  account  of  the  eleva- 
tion of  the  grade  line  of  North  street  because 
It  was  not  proven  that  the  city  had  ever, 
previous  to  the  imving  in  question,  establish- 
ed a  grade  line  for  that  street  It  Is  Insisted 
that  a  municipality  is  not  liable  because  of 
the  establishment  of  a  grade  line  in  the  first 
instance.  It  does  not  appear  that  North 
street  was  expressly  adopted  by  city  ordi- 
nance as  one  of  its  public  thoroughfares  and 
opened  to  travel,  but  it  does  appear  that 
it  was  used  by  the  public,  on  the  natural 
grade,  as  a  public  street  for  about  two  years 
before  the  improvement  in  question  was 
made  The  corporate  limits  were  extended 
to  indude  the  territory  embracing  North 
street  June  1, 1905,  but  that  was  after  plain- 
tiff had  bQUI  bti  hOQie  with  reference  to  the 


I  natural  grade  line.  Witness  George  H.  Hill, 
dty  engineer,  says  he  does  not  know  when 
North  stre^  was  located;  he  was  then  dty 
engineer,  and  had  been  such  engineer  since 
the  1st  of  June,  1905.  If  North  street  had 
been  located  by  the  city  during  his  incumben- 
cy, he  certainly  would  have  known  it  There- 
fore, while  negative  in  character,  his  testi- 
mony proves  that  North  street  had  been  lo- 
cated by  some  one,  other  than  the  city,  and 
opened  to  the  public,  prior  to  the  extension 
of  the  corporate  limits  of  the  dty.  Conse- 
quently, when  the  city  took  in  the  new 
territory,  it  must  be  considered  as  having 
adopted  North  street  as  a  public  street 
True  there  is  no  formal  ordinance  opening 
the  street  to  the  public,  but  the  improvement 
made  on  it,  without  change  of  its  location,  is 
sufficient  evidence  that  the  city  adopted  it 
and  permitted  it  to  be  used  as  one  of  its 
public  streets,  from  the  time  its  corporate 
lines  were  extended. 

Plaintiff  had  a  right  to  butld  his  house  to 
conform  to  the  grade  line  of  the  county  road 
and  natural  grade  line  of  North  street  and 
if  the  change  in  the,  grade  line,  afterwards 
made  by  the  city,  injured  his  property,  it 
was  an  injury  which  entitles  him  to  com- 
pensation. It  was  a  damaging  to  his  prop- 
erty, for  the  public  use,  and  our  Constitution 
says:  ''Private  property  shall  not  be  taken 
or  damaged  for  public  use  without  Just  com- 
pensation. •  «  «  »  Section  9,  art  8,  Code 
1906,  p.  I. 

[2]  It  is  not  necessary  that  the  city  should 
have  first  hy  ordinance,  established  a  grade 
line,  and  then  afterwards  have  changed  it 
to  constitute  liability.  The  use  of  North 
street  by  the  public  from  1905  to  1907,  when 
it  was  improved  and  the  grade  line  was 
changed,  "was  tantamount  to  an  adoption  of 
the  street  with  the  natural  surface  as  the 
grade  line,  and  any  subsequent  change  from 
that  grade  lin^  which  injured  plaintiff's 
property,  rendered  the  dty  liabla  Hutchin- 
son V.  Parkersburg,  25  W.  Va.  226;  Blair 
V.  Charleston,  43  W.  Va.  62,  26  S.  B.  341,  85 
L.  B.  A.  852,  64  Am.  St  Rep.  887 ;  Bor.  New 
Brighton  V.  United  Pros.  Ch.,  96  Pa.  331; 
Jones  V.  Bor.  Bangor,  144  Pa.  689,  3  Atl.  252; 
Davis  V.  Railway  Co.,  119  Mo.  180,  24  S.  W. 
777,  41  Am.  St  Rep.  648;  Hickman  v.  City 
of  Kansas,  120  Mo.  110,  25  S.  W.  225»  23  L. 
R.  A.  658,  41  Am.  St  Rep.  684;  Bloomington 
V.  Pollock,  141  lU.  346,  31  N.  O.  146. 

[6]  Plaintiff  conveyed  to  tilie  dty  a  strip 
of  land  off  his  lot,  along  Bland  street  for  the 
purpose  of  widening  that  street,  and  counsel 
for  the  dty  insist  that  he  is  thereby  estop- 
ped to  claim  damages  on  account  of  any 
change  made  in  Bland  street.  This  is  true, 
so  far  as  it  relates  to  any  damages  which 
might  result  from  cutting  the  strip  of  ground 
down  to  a  level  of  the  grade  of  the  old  road, 
for  such  damages  must  have  been  contem- 
plated, and  are  r^arded  as  compensated  for 
by  the  consideration  paid  ($220)  for  the  strip 
of  ground.    In  f act^  a  part  of  the  ^nsldera- 
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tion  recited  In  the  deed  Is  that  Bland  street 
is  to  be  widened  and  macadamized.  But 
there  is  nothing  in  the  deed  to  indicate  that 
a  change  in  the  grade  line  was  then  contem- 
plated ;  and  we  do  not  see  on  what  principle 
plaintiff  could  be  properly  denied  right  to 
damages,  if  any,  resulting  from  a  change  of 
the  grade  line,  when  the  deed  is  silent  on 
that  point,  and  there  is  no  evidence  that 
plaintiff  knew,  when  he  made  the  deed,  that 
the  improvement  to  be  made  contemplated 
a  change  in  the  grade  line  of  the  road  or 
street 

[7]  There  was  a  wooden  bridge  over  the 
branch  which  ran  through  plaintiiTs  lot  and 
across  North  street,  and  In  changing  the 
grade  of  the  street  the  city  replaced  this 
wooden  bridge  with  a  concrete  culvert,  and 
made  a  considerable  fill  along  the  edge  of 
plaintiff's  lot  on  both  sides  of  the  branch. 
Plaintiff  Introduced  evidence  tending  to 
prove  that  the  culvert  was  not  large  enough 
to  let  the  water  pass  through  in  times  of  high 
tide,  and  that  It  caused  the  water  to  overflow 
his  lot  and  injure  his  property.  It  is  urged 
that  the  court  erred  in  permitting  this  evi- 
dence to  go  to  the  jury,  because,  it  is  claim- 
ed, there  is  no  averment  in  the  declaration 
on  which  to  base  such  testimony.  The  decla- 
ration, however,  does  contain,  the  following 
averment,  viz.:  "And  the  plaintiff  avers 
that  by  reason  of  the  said  trespasses  com- 
mitted by  the  said  defendants  that  water 
lias,  from  time  to  time,  since  the  commit- 
ting of  the  grievances  aforesaid,  been  caused 
to  drain  and  flow  in  and  upon  the  aforesaid 
lot  of  the  plaintiff,  and  caused  to  soak,  per- 
colate, and  flow  into  and  under  the  afore- 
said dwelling  house,  as  it  otherwise  would 
not  have  done,  and  it  has  thereby  caused 
the  floors  and  walls  of  said  house  to  be- 
-come  permanently  damp,  moist,  and  mouldy. 
•  •  •  "While  the  law  does  not  entitle 
plaintiff  to  damage  on  account  of  surface 
water  cast  upon  his  lot,  unless  collected  and 
cast  upon  it  in  a  body,  still  we  think  the 
averment,  above  quoted.  Is  sufficient  to  ad- 
mit the  evidence  objected  to.  It  was  not 
necessary  to  allege  the  particular  manner  in 
which  the  water  was  caused  to  flow  upon 
the  lot;  the  fact  being  alleged,  the  manner 
could  be  proven.  It  is  one  of  the  natural 
consequences  of  making  the  fill  across  the 
branch  that,  if  the  culvert  was  made  too 
small  to  carry  the  water,  it  would  cause  it 
to  overflow  the  land  above. 

[5]  It  is  also  insisted  that  the  oourt  erred 
In  permitting  evidence  to  go  to  the  jury  to 
prove  the  cost  of  constructing  a  concrete 
culvert  entirely  through  the  plaintiff's  lot  of 
sufficient  size  to  carry  the  water  of  the 
branch.  The  admissibility  of  such  evidence 
depends  upon  the  existence  of  a  necessity 
for  such  alteration  or  improvement,  to  pre- 
serve plaintiff's  property  from  further  inju- 
ry and  to  render  it  flt  for  enjoyment.  This 
court  held,  in  effect,  in  Godbey  v.  Bluefield, 
61  W.  Ya.  6(M,  67  S.  B.  45,  that  costs  of 


making  alterations  in  the  premises  was  prop- 
er to  go  to  the  jury  in  estimating  damages, 
if  such  alterations  are  necessary  to  preserve 
the  property  from  further  injury,  or  to  ren- 
der it  flt  for  use  and  enjoyment  These  are 
questions  of  fact;  and  the  reasonable  cost 
of  such  improvements  is  an  element  bearing 
upon  the  quantum  of  damages,  because  they 
affect  the  value  of  the  property.  If  such 
Improvements  are  necessary  to  preserve  the 
property  from  further  Injury,  the  fact  that 
the  lot  would  be  rendered  more  valuable 
thereby  than  it  ever  had  been  is  not  a  mat- 
ter entitling  the  city  to  reduce  plaintlfTs 
damages  by  the  amount  of  the  enhanced  val- 
ue, because  the  city's  improvement  of  the 
street  makes  such  alterations  necessary  for 
the  preservation  of  the  property,  and  if  the 
alterations  should  not  be  made  the  property 
would  be  of  less  value  tban  it  ever  had  been. 
Plaintiff  and  a  number  of  other  witnesses 
who  testified  in  his  behalf  were  asked  what 
alterations  would  be  necessary  in  plaintiff's 
property  to  preserve  it  from  further  injury 
and  to  render  it  flt  for  use  and  enjoyment 
and  they  answered  that  it  would  be  neces- 
sary to  put  a  stone  wall,  or  foundation,  un- 
der the  house  and  dispense  with  the  use  of 
the  basement  or  lower  story  of  the  house, 
which,  plaintiff  says,  yielded  him  $120  a 
year  in  rentals;  that  It  would  also  be  neces- 
sary to  cover  the  branch  with  a  concrete  cul- 
vert, end  to  bring  the  surface  of  the  lot  up 
to  the  level  of  the  street  Their  estimate  of 
the  cost  of  that  alteration  ranged  from  92,- 
200  to  something  over  $4:^000. 

[4]  The  true  measure  of  damages  in  a  case 
like  this  is  the  difference  between  the  value 
of  the  property  Immediately  before,  and  its 
value  immediately  after,  the  improvement  in 
the  street  was  made^  less  any  peculiar  bene- 
fit to  the  property  because  of  the  street  imr 
provement  Any  general  enhancement  in 
value  of  plaintiff's  property,  occasioned  by 
the  street  improvement,  which  affects,  in  the 
same  manner,  the  value  of  other  property 
situate  in  the  same  vicinity  with  plaintiff's 
property,  is  not  to  be  taken  into  account 
Such  general  advantage  to  his  property  does 
not  lessen  plaintiff's  damages. 

The  court  below  tried  the  case  according 
to  the  correct  rule  as  to  the  measure  of 
damages.  But  as  is  almost  always  true  in 
regard  to  the  trial  of  cases  of  this  charac- 
ter, there  is  much  and  wide  difference  of 
opinion  among  witnesses  as  to  the  amount 
of  damages  plaintiff  had  suffered.  A  num- 
ber of  them  testified  that,  in  their  opinion, 
the  damages  amounted  to  $2,500;  some  put 
it  at  more  than  this.  The  plaintiff  and  his 
brother  estimated  it  to  be  as  much  as  $4,- 
000.  On  the  other  hand,  a  number  of  wit- 
nesses for  defendant  gave  it  as  their  judg- 
ment that  the  property  was  not  damaged  at 
all;  that  the  benefit  to  the  property  offset 
the  damages.  But,  on  their  cross-examina- 
tion, it  is  made  to  appear  that  th^  opinions 
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were  based  on  the  fact  that  the  property 
had  been  enhanced  in  value,  in  a  general 
way,  becatuse  of  the  improvement  of  the 
streets  and  the  establishment  of  a  oar  line 
upon  them;  and  that  all  property  in  the  im- 
mediate vicinity  of  plaintilTs  lot  was  also 
enhanced  in  value  for  the  same  reason.  It 
Is  therefore  evident  that  those  witnesses 
failed  to  leave  out  of  account  the  general 
benefit  accruing  to  plaintifTs  property  on  ac- 
count of  the  public  improvement  As  before 
stated,  such  general  enhancement  of  value 
should  not  go  to  diminish  plaintifPs  damag- 
es. It  is  almost  impossible  to  determine, 
with  strict  accuracy,  the  exact  amount  of 
damage  suffered  in  a  case  like  this.  There 
is  always  a  great  diversity  of  opinion 
among  witnesses,  who  may  be,  and  gener- 
ally are,  equally  honest  in  their  views.  The 
jury  did  not  adopt  the  opinion  of  any  one 
witness  as  the  basis  for  its  verdict,  because 
the  verdict  is  less  than  half  the  amount  fix* 
ed  by  any  one  of  plaintiiTs  witnesses,  and 
Is  largely  in  excess  of  the  damages  estimat- 
ed by  any  one  of  defendant's  witnesses. 
One  of  defendant's  witnesses,  W.  8.  Foutz, 
admitted  that,  in  his  opinion,  the  property 
had  been  damaged  as  much  as  $100,  leaving 
out  of  account  the  general  enhancement  of 
the  value  on  account  of  the  street  improve- 
ment But  all  of  defendant's  other  witness- 
es were  of  opinion  that  the  improvement  of 
the  street  offset  the  damage  to  the  lot 

It  follows  from  what  we  have  said  that 
the  court  committed  no  error  in  giving  plain- 
tiff's lnstructi6n  No.  1,  and  in  refusing  to 
give  defendant's  instructions  Nos.  1  and  2. 
Plaintiff  cross-assigns  error  in  the  giving  of 
defendant's  Instructions  Nos.  8  and  4.  But, 
Inasmuch  as  he  asks  for  an  affirmance  of 
the  Judgment,  it  is  unnecessary  to  discuss 
these  assignments. 

The  Judgment  will  be  affirmed. 


(70  W.  Va-  58) 

lATHROP  V.  COLUMBIA  COLUBRIES  CO. 

et  aL 

(Supreme  Court  of  Appeals  of  West  Vlrginis. 

Dec.  5, 1911.    Itehearing  Denied 

Jan.  12,  1912.) 

(ByllahuM  ly  the  Court,) 

L  VSNDOB  AND  PUBCHASBB  (|  76^)— TBNDSB 

or  Pricb— Defect  in  Title. 

Where  a  vendor  contracts  to  convey  real 
estate  free  of  defects  of  title,  the  vendee  need 
not  tender  the  purchase  money  on  the  day  stip- 
ulated if  the  vendor  is  not  then  able  to  pass 
good  title. 

[Ed.  Note.--For'  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  119;  Dec.  Dig.  |  76.*] 

2.  SPEOmO  PXBTOBMANOX   (|  116%*)— BlLL— 
DEia7BBEa. 

Though  a  bill  for  the  specific  performance 
of  a  contract  for  the  sale  of  land  shows  the 
title  to  be  in  a  third  party,  it  cannot  be  assum- 
ed on  demurrer  that  the  statute  of  frauds  will 
prevent  the  enforcement  of  the  contract,  when 


the  contract,  exhibited  with  the  bill,  declares 
that  the  vendor  owns  and  controls  the  land. 

[Bd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec  Dig.  1 116%.*] 

8.  SFBomo  PBsroKicANCX  (I  116%*)— Bii/ir- 
Demurbeb. 

If  one  contract  to  sell  the  land  of  another, 
representing  that  he  has  power  to  cause  a  con- 
veyance thereof,  a  bill  brought  by  the  vendee 
for  the  specific  performance  of  the  contract  is 
not  insufficient  on  demurrer  merely  because  the 
vendor  may  not  have  titie  to  the  land. 

[Bd.  Note.— For  other  cases,  ses  Specific  Per- 
formance, Dec  Dig.  1 116%.*] 

4.  BvinENCS   (I  78*)— PEESUlCPTIONft— COBPO* 

BATE  Contract— KZBouTiON—AuTHOBiTT. 
When  a  corporate  contract  is  executed  os- 
tensibly by  the  corporation,  and  the  officer  exe- 
cuting the  contract,  professedly  on  behalf  of 
the  corporation,  is  the  appropriate  one  to  exe- 
cute such  a  contract  on  its  behalf,  the  law  pre- 
sumes a  precedent  authorisatioa  regularly  and 
rightly  made. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  94;  Dec  Dig.  |  78.*] 

6.  Vendor  and  Pubchaseb  ({  22*)— Valid- 
ity —  Descbiption  OF  PbOPEBTT  —  INDEW- 
NITBNBSS. 

On  demurrer  to  a  bill  for  specific  perform- 
ance, the  following  description  in  a  contract 
for  the  sale  of  land  is  not  void  for  uncertain- 
ty: "All  the  real  estate  of  the  Columbia  Col- 
lieries Company  situated  in  the  Countv  of  Mc- 
Dowell, State  of  West  Virginia,  on  the  south 
fork  of  Tug  River,  and  on  the  ridge  between  the 
north  and  south  forks  of  Tug  River,  containing 
fourteen  hundred  and  twenty-six  (1,426)  acres 
more  or  less." 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  27;   Dec  Dig.  |  22.*] 

6.  Vendob  and  Pubchaseb  (|  141*)— Con- 

TBAOTS— ObjEOTIONB   TO   TiTLS— EFFECT. 

If  a  vendor  has  contracted  to  convey  land 
free  of  defects  of  titie,  objections  to  the  titie 
by  the  v^dee  cannot  absolve  the  vendor  from 
the  obligation. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  265;  Dec  Dig.  |  141.*] 

7.  Sfbgifio  Pebfobmancb  (|  10*)  —  Oxtt- 
btandino  Title—Rights  of  Pubohabeb. 

When  a  vendor  contracts  to  seU  a  larger 
interest  in  real  estate  than  he  can  make  titie  to. 
a  court  of  equity  may  compel  him  at  the  suit  of 
the  vendee  to  convey  such  estate  or  interests 
as  he  may  have  in  the  premises  contracted  to 
be  sold,  with  an  abatement  of  the  considera- 
tion. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  |{  20-25;  Dec  Dig.  | 
10.*] 

Si  Spegifio    Pbbfobmanob     (i    82*)— CoN- 

TBACT8— MUTUALITT. 

A  contract  for  the  sale  of  land  which  so 
binds  both  parties  that  either  one  may  compel 
the  other  to  perform,  cannot  be  held  void  for 
want  of  nratuality. 

[Ed.  Note.— For  other  cases,  see  Specific  Per* 
formance,  Cent  Dig.  §|  89-99;  Dec  Dig.  I 
82.*] 

9.  Specifio  Pebfobicangb  (|  70*)— Tbansfkb 
OF  Stocks  and  Bonds. 

Equity  will  compel  the  specific  perform- 
ance of  a  contract  for  the  transfer  of  stock 
and  bonds  when  they  have  a  peculiar  value  to 
the  party  demanding  the  transfer. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §  203;  I^ec  Dig.  |  70.*] 
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Appeal  from  Circuit  Court,  McDowell 
County. 

Bill  by  W.  A.  Lathrop  against  the  Colum- 
bia Collieries  Company  and  another.  Decree 
for  defendants,  and  plaintiff  appeals.  Be- 
yersed  and  remanded. 

Phlegar  &  Powell  and  Geo.  W.  St  Clair, 
for  appellant  Anderson,  Strother  &  Hughes 
and  Vinson  &  Thompson,  for  appellees. 

BOBINSON,  J.  Lathrop  sued  the  Colum- 
bia Collieries  Company  and  the  Southwest 
Virginia  Trust  Company  for  the  specific  per- 
formance of  a  contract  between  him  and  the 
Trust  Company.  On  demurrer,  the  court 
dismissed  his  bill  as  insufficient  He  has  ap- 
pealed. 

We  deem  it  essential  to  recite  some  ma- 
terial portions  of  the  contract: 

"Witnesseth:  That  the  party  of  the  first 
part  owns  and  controls  the  property  herein- 
after described  and  covenants  and  agrees, 
in  consideration  of  one  thousand  dollars  ($1,- 
000)  paid  by  the  party  of  the  second  part  to 
the  party  of  the  first  part  tiiis  day,  the  re- 
ceipt of  which  is  hereby  acknowledged,  to 
convey  and  transfer* the  said  property  and 
perform  the  conditions  of  this  contract  as 
hereinafter  set  forth,  provided  the  said  W.  A. 
Lathrop  elects  to  purchase  the  same  on  or  be- 
fore the  20th  day  of  February,  1006,  in  ac- 
cordance with  the  provision  of  this  contract, 
which  election  is  to  be  made  in  writing  and 
delivered  to  the  party  of  the  first  part  or 
mailed  to  It,  addressing  same  to  Boanoke, 
Virginia;  and  therefore,  hereby  covenants 
and  agrees  as  follows: 

"First:  That,  for  and  in  consideration 
of  the  sum  of  eighty-five  thousand!  doUars 
($85,000)  to  be  paid  as  hereinafter  provided, 
the  party  of  the  first  part  covenants  and 
agrees: 

'*!.  To  cause  to  be  conveyed  in  fee  simple 
to  the  party  of  the  second  part  or  his  as- 
signs, all  of  the  real  estate  of  the  Columbia 
Collieries  Company  situated  in  the  County  of 
McDowell,  State  of  West  Virginia,  of  the 
south  fork  of  Tug  Biver,  and  on  the  ridge 
between  the  north  and  south  forks  of  Tug 
Biver,  containing  fourteen  hundred  and  twen- 
ty-six (1426)  acres  more  or  less,  free  of  in- 
cumbrances and  defects  of  title;  and  the 
deed  of  conveyance  shall  contain  a  covenant 
of  general  warranty  of  title,  or, 

''2.  Will  transfer  to  the  party  of  the  second 
part  or  his  assigns  all  of  the  certificates  of 
shares  of  the  capital  stock  of  the  said  Colum- 
bia Collieries  Company,  together  with  all  the 
bonds  authorized  by  said  company  to  be  is- 
sued, which  said  issue  of  bonds  amounts  to 
the  aggregate  stun  of  one  hundred  thousand 
dollars  and  Is  secured  by  a  deed  of  trust  on 
said  real  estate,  whidi  deed  of  trust  is  of 
record  in  the  Clerk's  office  of  McDowell 
County,  West  Virginia,  or 

"3.  Will  cause  said  land  to  be  conveyed  as 
hereinabove  provided  and  transfer  to  be 
made  of  said  stock  and  bonds  as  above  set 


forth,  for  the  consideration  above  mentioned, 
which  conveyance  or  transfer  shall  be  made 
on  or  before  the  27th  day  of  February,  1908, 
on  or  before  which  date  it  is  agreed  between 
the  parties  hereto  this  contract  shall  be  do^ 
ed  by  the  execution  of  the  papers  and  pay- 
ment of  cash  and  notes  as  herein  provided. 

"Second:  It  is  further  covenanted  and 
agreed  on  the  part  of  the  party  of  the  first 
part  that  the  party  of  the  second  part  shall 
have  until  the  27th  day  of  F^ruary,  1908,  to 
examine  the  title  to  said  lands  and  survey 
the  same  before  accepting  a  deed  to  the  said 
real  estate,  or  a  transfer  of  the  stodc  and 
bonds;  and  the  party  of  the  second  part 
agrees  that  he  will,  on  or  before  the  27th  day 
of  February,  1908,  make  such  examination  as 
he  desires  and  will  thai  advise  the  party  of 
the  first  part  if  said  titles  are  satisfactory 
and  if  so,  will  also  notify  said  party  of  the 
first  part  In  writing  whether  he  will  require 
a  deed  to  be  executed  in  accordance  with  the 
terms  of  this  contract  as  hereinabove  set 
forth,  or  the  delivery  of  the  stock  and  bonds 
as  above  set  forth,  or  will  close  said  trans- 
action by  accepting  both  a  deed  and  the 
transfer  of  said  stock  and  bonds  as  herein- 
above provided. 

^Third :  In  the  event  the  party  of  the  sec- 
ond part  shall  ascertain  that  there  exists 
such  substantial  defects  in  the  title  which 
cannot  be  remedied  within  a  reasonable  time, 
then  the  obligation  of  this  contract  on  the 
party  of  the  second  part  shall  cease  and  be 
at  an  end,  but  in  the  event  the  defect  report- 
ed, if  any  suc*h  is  reported,  is  cured  by  the 
party  of  the  first  part  within  a  reasonable 
time,  then  the  obligation  of  this  contract 
shall  remain  unimpaired  and  the  terms  here- 
of shall  be  carried  out  as  soon  thereafter  as 
said  defect  may  be  cured." 

The  bill  shows  that  plaintiff  duly  notified 
the  Trust  Company  prior  to  February  20, 
1908,  of  his  election  to  take  the  property  un- 
der the  contract,  and  that  on  or  before  Feb- 
ruary 27,  1908,  he  further  notified  the 
Trust  Company  of  certain  defects  of  title  to 
be  cured  and  of  his  election  to  take  both  a 
conveyance  of  the  land  and  a  transfer  of  the 
stock  and  bonds.  Other  substantial  aver- 
ments of  the  Mil  are:  That  plaintiff  did 
all  the  contract  required  him  to  do,  but  that 
the  Trust  Company  has  failed  and  refused, 
though  demanded,  to  carry  out  the  contract 
on  its  part;  that  the  defects  of  title  are  such 
as  can  be  cured;  that* plaintiff  is  ¥dlling  to 
take  the  part  of  the  property  to  which  the  d^ 
fects  of  title  do  not  pertain,  with  proper 
abatement  of  the  purchase  price;  and  that 
he  is  able  and  willing  to  take  all  the  prop- 
erty and  to  make  payment  therefor  as  stip- 
ulated, whenever  the  Trust  Company  shall 
tender  him  a  deed  for  the  property  and  the 
stock  and  bonds  in  compliance  with  the  con* 
tract 

Now,  what  other  showing  should  plaintiff 
make  to  demand  performance  of  the  oon- 
tractt    He  avers  full  compliance  on  his  part 


W.VtJ 


LAtHBOP  r.  COLUMBIA  COXAJJSBIES  CO. 


301 


and  a  fiafltire  to  comply  on  the  part  of  the 
Trust  Company.  He  shows  that  he  has  done 
all  that  the  contract  requires  him  to  do  un- 
til the  other  party  shall  tender  the  convey- 
ance, stock  and  bonds  for  which  the  contract 
calls.  Prima  facie  his  case  Is  a  good  one. 
Of  course  an  answer  to  the  bill  may  make  a 
Tery  different  casa  At  present,  howoTer,  we 
can  look  only  to  the  face  of  the  bUL 

[1]  Ytewlng  the  contract  as  a  whole,  and 
giving  It  reasonable  meaning,  we  cannot  hold 
that  a  tender  of  the  Installment  of  purchase 
money  and  of  the  purchase  money  notes  on 
or  before  February  27,  1906,  was  essential 
to  the  right  of  plaintiff  to  demand  the  prop- 
erty. In  view  of  the  defects  of  title  which  he 
pointed  out  Time  In  this  particular  was 
not  of  the  essence  of  the  contract,  for  another 
clause  expressly  contemplates  further  time 
in  the  event  substantial  defects  of  title  are 
found.  It  must  be  observed  that  the  con- 
tract expressly  calls  for  a  conveyance  of  the 
property  In  fee  simple,  free  of  Incumbrances 
and  defects  in  title.  The  obligation  to  fur- 
nish such  conveyance  Is  on  the  Trust  Compa- 
ny. It  assumed  that  obligation  for  a  consid- 
eration. Until  it  performs  tha  obligation, 
plaintiff  Is  not  In  default  for  failure  to  tender 
the  purchase  money  and  notes.  Indeed  that 
would  be  true  were  time  of  the  essence  of 
the  contract  The  bill  substantially  avers 
that  the  Trust  Company  on  February  27, 
1908^  was  not  then  able  to  pass  good  title 
because  of  defects  of  title.  The  holding  In 
Oaa  Co.  V.  Elder,  54  W.  Va.  835,  46  S.  B. 
357,  is  in  point:  "Though  In  a  contract  for 
the  sale  of  land  a  provision  for  payment  on 
a  day  be  made  of  the  essence  of  the  contract 
yet  If  the  vendor  is  not  then  able  to  pass  a 
good  title,  equity  will  relieve  against  a  fall* 
tire  to  pay  on  the  day,  and  enforce  perform- 
ance at  the  Instance  of  the  vendee.'*  Since 
this  principle  Is  true  where  time  is  of  the 
essence  of  the  contract  certainly  It  Is  more 
applicable  where,  as  In  this  case,  time  Is 
not  of  the  essence  of  the  contract 

[2]  Defendants  insist  that  the  statute  of 
frauds  prohibits  the  enforcement  of  the  con- 
tract How  do  we  know  that  It  does,  on  this 
demurrer?  Though  the  Trust  Company  con- 
tracted to  convey  the  property  of  anotheri 
we  do  not  know  that  the  statute  of  frauds 
will  prevent  that  conveyiance.  An  answer  in 
the  case  may  show  that  It  wlU,  but  the  fact 
does  not  appear  from  the  bill  and  exhibits 
to  which  the  demurrer  applies.  Indeed  we 
may  say  that  the  bill  and  exhibits  show  the 
contrary.  The  Trust  Company  declares  in 
the  contract  that  It  "owns  and  controls"  the 
property.  How  then  does  the  statute  of 
frauds  interfere?  The  Trust  Company,  It 
seems,  has  the  property  legally  bound  to  It 
Besides  the  bill  avers  that  the  Trust  Com- 
pany owns  all  the  stock  of  the  Columbia  Col- 
lieries Company.  That  being  true.  It  is  com- 
pletely within  the  power  of  the  Trust  Com- 
pany to  cause  the  conveyance  which  plaintiff 


demands.  Kennedy  v.  Merchants  ft  Miners 
Bank,  67  W.  Va.  475,  68  S.  B.  82. 

[3]  The  argument  Is  made  that  the  Colum- 
bia Collferles  Company  cannot  be  comp^ed 
to  convey  its  land  without  corporate  action 
on  Its  part  nor  until  a  contract  lias  been 
signed  by  that  corporation  charging  it  to  con- 
vey. We  grant  that  this  is  true;  but  the 
fact  does  not  argue  against  the  sufficiency  of 
the  bill.  The  suit  is  to  compel  a  conveyance 
by  the  Trust  Company  of  land  which  it  rep- 
resented it  had  power  to  convey,  though  the 
property  be  that  of  anoth^.  If  the  land  of 
that  other  party  Is  not  within  the  legal  con- 
trol of  the  Trust  Company  so  that  It  can  be 
conveyed  as  contracted,  let  that  fact  be 
shown  by  answer.  As  the  case  now  presents 
the  matter,  the  Columbia  Collieries  Company 
is  in  some  way  legally  bound  to  the  Trust 
Company  so  that  the  latter  corporation  may 
cause  a  conveyance  of  the  property  of  the 
other.  Fry  on  Spedflc  Performance  (5th  Bd.) 
9  094;  Browne  v.  Warner,  14  Yes.  412;  86 
Cyc.  574.  575. 

[4]  The  contract  Is  executed  In  the  corpo- 
rate name  of  the  Trust  Company,  by  Its 
president  the  corporate  seal  Is  affixed,  and 
the  same  is  duly  attested  by  the  secretary 
of  the  corporation.  Yet  on  this  demurrer  It 
is  said  that  the  bill  does  not  aver  authority 
in  the  president  to  make  the  contract  This 
point  is  untenable.  The  contract  is  prima 
fade  proof  of  the  corporate  act  which  it  evi- 
dences. That  whlcb  we  said  In  Kennedy  v. 
Bank,  supra,  Is  applicable  here:  ''The  con- 
tract *  *  *  Is  executed  ostensibly  by  the 
corporation.  The  officer  who  executed  the 
contract  professedly  In  its  behalf  was  the  ap- 
propriate one  to  execute  such  a  contract  in 
behalf  of  the  corporation.  The  law,  under 
these  drcnmstances,  presumes  a  pteoedeat 
authorization  regularly  and  rightfully  made, 
If  the  corporation  Itself  had  the  power  to 
make  such  contract" 

[I]  Another  point  urged  Is  tiiat  the  de- 
scription of  the  property  is  void  for  uncer- 
tainty. The  description  recited  In  the  con- 
tract Is  suiBdent  Mundy  v.  Vawter,  8  Grat 
(Va.)  518;  Vanmeter's  Bx'rs  v.  Vanmeter,  8 
Orat  (Va.)  148.  The  property  can  surely  be 
located  and  identified  by  it  This  descrip- 
tion is  to  be  distinguished  from  such  as  was 
Involved  In  Crawford  v.  Workman,  64  W.  Va. 
10,  61  S.  B.  819.  It  is  definite  in  that  it  calls 
fOr  eU.  Extrinsic  evidence  may  be  used  to 
apply  a  contract  of  the  character  of  this  one 
to  its  subject  matter.  Kight  v.  Klght  64 
W.  Va.  519,  63  8.  E.  835 ;  Harvey  v.  Bdens, 
69  Tex.  420,  6  8.  W.  806.  Usually  the  rec^ 
ords  of  the  coimty  readily  disclose,  with 
definite  particulars,  all  the  real  estate  owned 
by  one  therein. 

[6]  Then  It  is  said  that  the  option  was  not 
accepted  in  a  manner  tliat  Is  binding  on 
either  the  optionee  or  the  optionor.  The  ar- 
gument that  it  waa  not  so  accepted  is  based 
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on  a  construction  of  the  contract  which  we 
cannot  approve.  This  construction  is,  that 
plaintiff  could  only  elect  to  purchase  under 
the  contract  provided  he  found  the  title  sat- 
isfactory to  him.  Since  he  did  not  find  the 
title  satisfactory,  his  election  or  acceptance 
amounted  to  nothing.  In  other  words,  if  the 
titles  were  not  satisfactory  to  plaintiff,  the 
contract  was  at  an  end,  unless  the  Trust 
Company  cured  the  defects  in  a  reasonable 
time,  as  provided  in  the  third  main  clause  of 
the  contract.  But  clear  import  of  the  con- 
tract is  not  to  this  effect.  The  mere  pres- 
ence of  defects  of  title  did  not  end  the  con- 
tract On  the  other  hand  the  Trust  Com- 
pany contracted  to  convey  free  of  defects 
of  title,  and  plaintiff  may  give  the  notices  of 
election  and  insist  upon  such  a  conveyance, 
as  he  has  done.  The  contract  plainly  con- 
templates the  removal  of  defects  by  the 
Trust  Company,  if  plaintiff  elects  to  take 
the  property  and  defects  are  found.  Plain- 
tiff may  insist  upon  having  all  that  was 
promised  him.  True,  a  provision  gave  him 
the  right  to  end  the  obligation  he  had  as- 
sumed, in  .case  substantial  defects  were  not 
cured  in  a  reasonable  time;  but  that  pro- 
vision of  the  contract  is  one  in  his  own  be- 
half. The  Trust  Company  cannot  seek  relief 
under  it  .Plaintiff  is  not  asking  to  take  ad- 
vantage of  it  He  comes,  virtually  saying 
that  he  waives  that  provision,  and  demands 
that  the  defects  of  title  be  cured,  or  that  the 
part  of  the  property  not  affected  by  defects 
of  title  be  conveyed  to  him,  with  a  proper 
abatement  of  price.  Reasonable  interpreta- 
tion of  the  contract  gives  him  the  right  so  to 
demand. 

[7]  Further,  the  defendants  say  the  bill 
shows  that  the  title  to  the  land  is  outstand- 
ing in  third  parties.  The  bill  does  show  that 
there  are  defects  of  title  in  this  particular 
as  to  some  parcels  of  the  land.  The  bill, 
however,  avers  that  all  the  defects  can  be 
cured.  Besides,  plaintiff  expresses  a  willing- 
ness to  take  all  the  property  not  affected  by 
adverse  title.  Let  us  here  use  the  words  of 
Lord  Elldon:  "If  a  man,  having  partial  in- 
terests in  an  estate,  chooses  to  enter  into  a 
contract,  representing  it,  and  agreeing  to  sell 
it  as  his  own,  it  is  not  competent  to  him  aft- 
erwards to  say,  though  he  has  valuable  in- 
terests, he  has  not  the  entirety;  and  there- 
fore the  purchaser  shall  not  have  the  bene- 
fit of  his  contract  For  the  purpose  of  this 
jurisdiction,  the  person  contracting  under 
those  circumstances,  is  bound  by  the  asser- 
tion in  his  contract;  and,  if  the  vendee 
chooses  to  take  as  much  as  he  can  have,  he 
has  a  right  to  that,  and  to  an  abatement" 
Mortlock  V.  Buller,  10  Ves.  315. 

[8]  Defendants  also  say  that  the  contract 
lacks  mutuality,  so  that  both  parties  are  not 
bound.  A  perusal  of  the  contract  must  con- 
vince one  of  the  contrary  view.     Both  the 


f  vendor  and  vendee  are  bound.  After  plain- 
tiff gave  the  notice  of  acceptance,  the  Trust 
Company  could  make  him  take  the  property 
if  he  refused.  It  is  insisted  that  he  could  re- 
lease himself  from  the  contract  by  merely 
saying  that  the  titles  were  not  satisfactory. 
That  is  by  no  means  a  proper  interpretation 
of  the  agreement  If  good  title,  free  of  de- 
fects and  incumbrances,  were  tendered  him 
in  a  reasonable  time,  a  court  of  equity  would 
compel  him  to  perfornL  There  is  mutuality 
of  remedy.  Both  parties  are  so  bound  that 
either  may  be  compelled  to  perform,  unlen 
some  default  of  the  other  releases  him. 

[9]  The  bill  is  not  bad  wherein  it  calls  for 
specific  performance  in  relation  to  the  stock 
and  bonds.  Equity  will  compel  the  specific 
performance  of  a  contract  for  the  transfer 
of  stock  and  bonds  when  they  have  a  pecul- 
iar value.  It  would  seem  that  the  stock  and 
bonds  of  the  Columbia  Oollieries  Company 
have  a  peculiar  value  to  plaintiff  in  relation 
to  the  title  of  the  land  which  he  seeks  to  ob- 
tain. They  are  really  muniments  of  title 
which  are  peculiarly  valuable  to  the  owner 
of  the  land.  They  cannot  be  obtained  in  the 
market.  The  Trust  Company  has  all  of  them. 
The  usual  reason  against  allowing  specific 
performance  in  relation  to  stock  and  bonds 
cannot  apply  under  such  circumstances. 
Hogg  V.  McGuffin,  67  W.  Va.  466,  68  S.  El  41, 
31  L.  R.  A.  (N.  S.)  491. 

The  court  erred  In  dismissing  the  bill  on 
demurrer.  The  decree  will  be  reversed,  the 
demurrer  to  the  bill  overruled,  and  the  cause 
remanded  to  be  further  proceeded  to. 


(70  W.  Va.  141) 
HESSON  T.  PENN  FURNITURE  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  19,  1911.     On  Petition  for 

Rehearing,  Jan.  12,  1912.) 

(8yUahu$  hy  the  Court,) 

1.  Master  and  Servant  (§  256*)— Injubies 
TO  Servant— Declabation—Contbibutobt 
Negligence. 

A  declaration,  in  an  action  to  recover  dam- 
ages for  injury  to  the  servant  from  defective 
machinery  furnished  by  the  master,  is  not  bad 
on  demurrer,  as  disclosing  contribatory  negli- 
gence because  the  things  making  the  machinery 
defective  were  evidently  visible,  when  it  does 
not  appear  that  those  things  were  palpably  no- 
ticeable in  relation  to  unsafe  use  of  the  ma- 
chinery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  256.*] 

2.  Masteb  and  Sebvant  (|  221*)— Injubt  to 
Servant  —  Assumption  of  Risk— JPbomisi 
TO  Remove  Danger. 

Where  the  servant  refrains  from  abandon- 
ing a  dangerous  service  in  consequence  of  as- 
surances by  the  master  that  the  danger  shall 
be  removed,  the  duty  of  the  master  to  remove 
the  danger  is  manifest  and  Imperative,  and  he 
is  not  in  the  exercise  of  ordinary  care  until  he 
makes  good  the  assurances.  In  sudi  case,  the 
servant  assumes  the  risk  only  when  the  danger 


•For  oth«r  caMs  see  same  topic  and  sactlon  NUMBER  la  Dec.  Dig.  A  Am.  Dlfc.  Key  No.  Sories  A  Rep'r  Indtzw 


W.  Va,) 


HESSON  T,  PENN  FURNITURE  00. 


803 


is  BO  iwtent  tbat  «  reasonably  prudent  man 
would  not  incur  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  {{  638-647;    Dec  Dig.  | 
221.*]  «»    ••  "-  • 

3.  Trial  (|  296*)  —  Instbuctionb  —  Cubing 
Ebsob. 

Although  an  instruction  standing  alone 
may  have  been  misleading,  the  verdict  of  the 
jury  will  not  be  disturbed  on  its  account  where 
the  objection  was  removed  by  the  giving  of  oth- 
er consistent  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  70&-718;  Dec  Dig.  |  296.*] 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Y.  B.  Hesson  against  the  Penn 
Furniture  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Anderson,  Strother  &  Hughes,  for  plaintiff 
in  error.  Holt  &  Duncan,  for  defendant  in 
error. 


ROBINSON,  J.  Plaintiff  was  employed  in 
the  furniture  factory  of  defendant  While 
planing  timber  on  a  machine  called  a  jointer, 
he  was  injured.  The  knives  of  the  machine 
cut  off  parts  of  the  thumb  and  two  middle 
fingers  of  his  right  hand.  He  claims  the  in- 
Jury  was  caused  by  defects  in  the  machine, 
carelessly  allowed  by  defendant  In  this 
action  for  damages,  based  on  the  injury, 
a  Jury  awarded  plaintiff  five  hundred  dol- 
lars, and  the  court  rendered  judgment  on 
the  verdict.    Defendant  seeks  a  reversal. 

[1,  2]  The  demurrer  to  the  declaration  was 
rightly  overruled.  Each  count  is  sufficient 
The  first  count  does  not  disclose  contribu- 
tory negligence  on  the  part  of  plaintiff,  as 
defendant  insists.  It  does  not  show  that 
the  defects  in  the  machine  were  so  palpable 
that  a  man  of  ordinary  prudence  must  have 
observed  them.  True,  as  to  one  of  the  al- 
leged defects,  the  absence  of  a  guard,  it 
may  be  said  that  any  man  with  eyesight 
could  observe  that  the  machine  had  no 
guard  over  the  knives.  Still,  while  one 
would  observe  that  the  machine  hiid  no 
guard,  the  necessity  of  such  a  contrivance 
in  relation  to  the  safe  use  of  the  machine 
would  not  necessarily  be  palpably  presented. 
The  second  count  Is  good  under  principles 
recently  reviewed  in  Parfitt  v.  Veneer  &  Bas- 
ket Co.,  68  W.  Va.  438,  69  S.  B.  985.  The 
insistence  against  its  sufficiency  is  answered 
by  the  following:  "If  the  servant  ♦  •  ♦ 
who  has  knowledge  of  defects  in  machinery 
gives  notice  thereof  to  the  proper  officer,  and 
is  promised  that  they  shall  be  remedied, 
his  subsequent  use  of  it  in  the  well-grounded 
belief  that  it  will  be  put  in  proper  condition 
within  a  reasonable  time,  does  not  neces- 
sarily, or  as  matter  of  law,  make  him  guilty 
of  contributory  negligence.**  Hough  v.  Rail- 
way Co.,  100  U.  S.  213,  26  U  Ed.  612. 

The   objections    to   some   testimony '  that 

was  admitted,   and   the   exceptions    to  the 

J. 


refusal  of  some  that  was  offered,  urged  in 
the  brief  for  defendant  must  be  overruled. 
It  suffices  to  say  that  we  see  no  error  in  this 
regard.  All  this  testimony  related  to  the  ab- 
sence of  a  guard  on  the  machine.  That 
ground  of  the  case  was  properly  submitted 
for  the  determination  of  the  Jury.  Plain- 
tiff, however,  presented  another  ground  on 
which  the  verdict  and  Judgment  may  safely 
rest  That  ground  is  that  defects  other  than 
the  want  of  a  guard  existed  and  caused  his 
injury.  He  made  a  case  under  the  second 
count  of  the  declaration.  He  showed  that 
though  he  reported  to  defendant's  represen- 
tative in  charge  the  fact  that  there  was 
"something  wrong*'  with  the  machine  yet  he 
continued  to  work  with  it  under  order  of  de- 
fendant to  do  so  and  a  promise  that  the 
machine  would  be  speedily  repaired.  He 
introduced  evidence  tending  to  establish  that 
the  failure  ef  defendant  to  repair  latent 
defects  in  the  machine,  other  than  the  want 
of  a  guard  thereon,  caused  his  injury  in  a 
few  hours  after  he  returned  to  work  relying 
on  defendant's  promise  to  repair.  There  is 
ample  evidence  to  supi)ort  the  verdict  on 
this  feature  of  the  case.  Plaintiff  presented 
relevant  facts  and  circumstances  Justifying 
a  finding  in  his  ftivor  under  the  following 
soimd  principle:  "If  the  servant,  having  a 
right  to  abandon  the  service  because  it  is 
dangerous,  refrains  from  doing  so  in  con- 
sequence of  assurances  that  the  danger  shall 
be  removed,  the  duty  to  remove  the  danger 
is  manifest  and  Imperative,  and  the  master 
is  not  in  the  exercise  of  ordinary  care  un- 
less or  until  he  makes  his  assurances  good. 
Moreover,  the  assurances  remove  all  ground 
for  the  argument  that  the  servant  by  con- 
tinuing the  employment  engages  to  assume 
its  risks."  2  Cooley  on  Torts  (3d  Ed.)  1157. 
Of  course  this  rule  does  not  apply  where 
the  danger  is  so  obvious  that  a  reasonably 
prudent  man  would  not  incur  it  In  the 
case  at  hand,  however,  there  is  no  evidence 
tending  to  establish  that  the  danger  of 
continuing  work  with  the  Jointer  was  so 
patent 

[3]  The  case  was  properly  submitted  to 
the  Jury.  We  find  no  error  in  the  giving  or 
in  the  refusing  of  instructions.  Those  that 
were  denied  to  defendant  were  fairly  and 
fully  covered  by  others  given  on  its  behalf. 
All  of  defendant's  theories  of  the  case  were 
plainly  presented  by  instructions  to  the  Jury. 
The  instructions  given  for  plaintiff  are  prop- 
er ones  under  the  facts  of  the  case  and  the 
law  applicable  thereto.  Numbers  one  and 
two  have  been  criticised  because  they  do 
not  take  into  consideration  the  theory  of 
contributory  negligence.  In  the  sense  of 
directly  mentioning  contributory  negligence, 
they  do  not  take  it  into  consideration.  But 
they  indeed  do  provide  for  that  feature  of 
the  case.  The  first  one  makes  a  finding  in 
favor  of  plaintiff  to  turn  on  the  Jury's  be- 
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llevliig  that  tbe  defects  in  the  machine  were 
"the  direct  and  proximate  cause  of  the  injary." 
Those  defects  could  not  be  the  direct  and 
proximate  cause  If  plaintlfT  was  Injured  by 
his  own  contributory  negligence.  The  sec- 
ond one  makes  a  finding  in  plaintiiOrs  fayor 
to  turn  on  the  jury's  believing  that  the  in- 
jury was  "a  result  of  the  failure  of  defend- 
ant to  equip  said  machine  with  a  proper 
guard."  The  injury  could  not  be  such  re- 
sult if  plaintiff  caused  it  himself.  So,  both 
instructions  do  recognize  defendant's  theory 
of  contributory  neglig^ice.  Both  are  binding 
instructions,  and  if  they  stood  alone^  we 
should  say  they  would  be  much  better  with 
plain  provision  in  them  as  to  the  question  of 
contributory  negligence.  But  instructions 
for  defendant  In  the  plainest  terms  cover 
all  this  ground  of  contributory  negligence. 
They  indeed  made  clear  to  the  jury  the 
terms  we  have  quoted  from  these  two  of 
the  instructions  given  for  plaintiff.  Defend* 
ant's  instructions  on  the  subject  of  contribu- 
tory negligence  provide  against  all  misun- 
derstanding of  the  terms  employed  in  these 
two  instructions  for  plaintiff.  Taken  togeth- 
er,  the  Instructions  for  both  sides  presented 
the  subject  clearly  to  the  jury,  even  if  these 
two  instructions  alone  did  not  do  so.  As 
much  as  may  be  argued  against  the  two 
instructions  for  plaintiff  which  we  have  spe- 
cially mentioned  is,  that,  standing  alone,  they 
would  tend  to  mislead  the  jury  because  they 
do  not  affirmatively  recognize  the  theory 
of  contributory  negligence.  In  State  v.  Cot- 
triU,  52  W.  Ya.  363,  43  a  B.  244,  Judge 
Brannon  commented  on  a  situation  analo- 
gous to  the  one  under  consideration.  He 
said:  ''It  has  been  often  held  that  incom- 
pleteness in  one  instruction  may  be  cured 
by  another.  State  v.  Prater  (this  term)  62 
W.  Ya.  182,  43  S.  E.  230,  so  holds.  It  is 
true  we  cannot  say  this  where  instructions 
are  inconsistent,  because  they  leave  the  way 
uncertain  to  the  jury.  Ward  v.  Ward,  47  W. 
Ya.  706,  36  S.  E.  878;  but  where  both  can 
co-exist,  the  one  casting  light  on  the  other, 
each  must  have  its  effect,  and  both  be  con* 
sidered  like  two  statutes  relating  to  the 
same  matter;  the  one  adds  to  the  other. 
'Ail  instructions  given  are  the  instructions 
of  the  court  r^^rdless  of  who  requests  them, 
and  are  to  be  considered  together/  Gray's 
Gase.  92  Ya.  772,  22  S.  E.  858."  Without 
doubt,  these  two  instructions  for  plaintiff 
were  made'  perfectly  clear  by  defendant's 
instructions.  While  the  former  latently  em- 
braced consideration  of  contributory  negli- 
gence^  the  latter,  entirely  consistent  with 
the  former,  brought  the  subject  plainly  to 
the  notice  of  the  jury.  We  may  indeed  safe- 
ly hold  that,  although  an  instruction  stand- 
ing alone  may  have  been  misleading,  the 
verdict  of  the  jury  will  not  be  disturbed  on 
its  account  where  the  objection  was  removed 
by  the  giving  of  other  consistent  instruc- 


tions.   Russell  Greek  Goal  Go.  t.  Wdls,  96 
Ya.  416,  31  S.  B.  614. 

A  thoughtful  consideration  of  the  record 
leads  to  an  affirmance  of  the  judgment.  It 
will  be  so  ordered. 

On  Petition  for  Rehearing. 

ROBINSON,  J.  Defendant  seeks  a  Vd* 
hearing  on  the  authority  of  Standard  Oil  Go. 
V.  Helmlck,  148  Ind.  457,  47  N.  E.  14.  It  is 
true  that  the  opinion  in  that  case  promul- 
gates a  doctrine,  relative  to  the  promise  of 
the  master  to  repair  defective  machinery, 
which  is  contrary  to  the  well  established 
rule  affirmed  by  us  in  the  foregoing  opinion. 
But  the  Indiana  court  has  expressly  con- 
demned Standard  Oil  Go.  v.  Helmlck  in  the 
particular  to  which  we  refer.  See  Mo- 
Farlan  Garriage  Co.  v.  Potter,  153  Ind.  .117, 
53  N.  E.  465.  This  later  case  says  that  the 
former  case  cannot  be  accepted  as  authority 
on  the  point  And  the  later  case  directly 
sustains  the  very  principle  we  apply  in  the 
case  at  hand. 

ao  W.  Va.  174i 

BUREneS  T.  JAGKSON  GOUNTT  GOURT. 

(Supreme  Court  of  Appeals  of  West  Yirginia* 

Dec  19, 1011.) 

(ByllahM  ly  the  CouriJ 

1.  Highways    ft  193*)— Depectb— LtABimTT 
OF  CotrwTT— Notice  of  Defect. 

A  county  court  is  liable  for  Injury  to  prop- 
erty of  one  using  a  highway  arising  from  defect 
in  it,  though  the  defect  is  latent,  and  though  the 
county  court  had  no  notice  of  defect. 

[Ed.  Note.— For  other  cases,  see  Highways^ 
Gent  Dig.  |i  487-490;  Dec  Dig.  1 193.*] 

2.  HZGHWATS   (i  5*)— **PtJBLIO  BOAD.** 

A  road'  used,  controlledi,  and  occupied  as  a 
public  road  by  a  county  court  is  a  **pubUo  road," 
within  the  meaning  of  Gode  1906,  c  43,  if  31 
and  53. 

[Ed.  Note.~For  other  cases,  see  Highways^ 
Gent.  Dig.  §S  6,  7;  Dec.  Dig.  §  6.* 

For  other  definitions^  see  Words  and  Phrases^ 
voL  6,  pp.  6819-5821;  voL  8,  p.  7773. J 

Poflenbargert  J.»  dissenting. 

Error  to  Gircuit  Gourt,  Jackson  Gountyv 
Action  by  G.  O.  Burke  against  the  Gounty 
Gourt   of  Jadcson  Gounty.     Judgment  for 
plaintiff;  and  defendant  brings  error.     Af- 
firmed. 

B.  E.  Hughes  and  John,  M.  Baker,  turn 
plaintiff  in  error.  W.  F.  Boggess  and  N.  01 
Prickitt»  for  defendant  in  error. 

BRANNON,  J.  G.  O.  Burke  brought  ac^ 
tion  against  the  county  court  of  Jacksoa 
county  to  recover  for  damage  to  a  steam 
wheat  thresher  by  the  breaking  down  of  a 
wooden  culvert  or  bridge  on  a  public  road,, 
and,  having  recovered  verdict  and  judgment 
for  $125,  the  county  court  brings  the  case  to- 
this  court 

[2]  Gomplaint  is  made  for  the  overruling 
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of  a  demurrer  to  the  dedaratioii.  The  defect 
alleged  is  that  it  does  not  snfflcieiitly  allege 
that  the  county  coiurt  had  opened,  controlled, 
maintained,  and  treated  the. road  as  a  public 
highway.  The  declaration  alleges  that  when 
the  accident  occurred,  and  long  before,  the 
county  court  "used,  worked,  controlled,  and 
occupied*'  said  road  and  highway,  and  kept 
and  maintained  the  wooden  culvert  over  a 
ravine,  and  that  it  was  a  pubUc  voad  for  all. 
This  is  a  sufficient  allegation  to  charge  the 
county  as  for  a  public  road.  The  Ck>de,  9 
31,  e.  43,  says  that  every  road  used  and  oc- 
cupied as  a  public  road  shall,  in  all  courts, 
be  deemed  such  whenever  its  establishment 
shall  come  in  question.  The  chaarge  is  that 
the  county  used,  occupied  and  worked  the 
road.  If  so,  it  is  a  public  road.  BaU  v. 
Cox,  29  W.  Va.  407,  1  S.  E.  673;  Campbell 
V.  Elkins,  58  W.  Va.  308,  52  S.  E.  220,  2  L. 
B.  A.  (N.  8.)  IQjO.  Declaration  good  under 
those  cases  and  Waggener  v.  Point  Pleasant, 
42  W.  Va.  798,  26  S.  E.  352. 

Various  exceptions  are  made'  because  of 
exclusion  of  evidence.  We  find  them  not 
ground  of  error,  especially  as  it  does  not  ap- 
pear wtiat  was  to  be  proven.  We  have  ex- 
amined the  instructions.  We  find  no  error 
in  them.  We  think  as  a  whole  they  laid 
before  the  jury  fairly  the  contention  of  the 
two  sides,  the  question  of  liability  of  the 
county,  and  that  of  contributory  negligence. 
They  contain  no  points  of  law  not  already 
discussed  and  settled.  We  see  no  utility  in 
discussing  settled  law  in  every  case  in  which 
it  arises,  causing  delay  in  the  administra- 
tion of  Justice  and  public  expense.  In  my 
own  opinion,  much  of  it  could  be  dispensed 
with. 

[1]  The  brief  of  the  county's  counsel  ar- 
gues that  a  county  court  is  not  liable  ab- 
solutely for  damage  coming  from  defect  In  a 
road;  that  it  is  not  liable  for  latent  de- 
fect, and  not  liable  without  notice  of  defect 
We  understand  that  under  Code,  |  58,  c.  43, 
the  county  is  absolutely  liable,  if  there  is 
actionable  defect  No  matter  that  the  de- 
feet  is  latent,  or  whether  the  county  court 
knows  0f  the  defect  or  not  Campbell  v. 
EUdns,  58  W.  Va.  308,  62  S.  B.  220,  2  Ii.  B. 
A.  (N.  S.)  159;  Arthur  ▼.  Charleston,  51 
W.  Va.  132^  41  8.  E.  171;  Yeager  ▼.  Blue- 
field,  40  W.  Va.  484,  21  8.  a  762. 

We  affirm  the  Judgment 

POFFENBABOEB,  J.  (dissenting).  I  think 
the  court  should  have  set  aside  the  verdict 
in  this  case.  Desiring  to  cross  the  culvert 
with  a  traction  engine  several  times  heavier 
than  the  ordinary  loads  it  was  designed  to 
cany,  after  having  been  notified  that  the 
culverts  on  the  road  were  weak,  the  plain- 
tiif  drove  the  engine  on  it,  without  having 
taken  any  reasonable  precaution  against  ac- 
cident. The  culvert  was  about  16  feet  long 
and  supported  by  log  stringers  about  8  inch- 
es in  diameter.  These  stringers,  old  and  de- 
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cayed,  were  unsupported  by  any  middle  pil- 
lars of  any  sort  Advised  of  the  weakness 
of  the  culverts  on  the  road,  he  stopped  the 
engine  before  attempting  to  cross  tliis  one 
and  examined  it,  but  made  no  careful  or 
adequate  examination  thereof.  His  own  tes- 
timony is  tl^at  he  merely  lo<^ked  at  the 
stringers,  found  them  covered  with  bark, 
and  thought  they  were  sound.  He  applied  no 
test  whatever.  The  stroke  of  an  ax  or  ham- 
mer would  have  revealed  the  rottenness  of 
the  stringers,  and  fully  disclosed  the  insuf- 
ficiency of  the  culvert  Then  he  would  have 
taken  his  engine  through  an  adjacent  field, 
or  set  some  braces  under  the  stringers  be- 
fore going  on  the  culvert  and  thus  escaped 
the  injury  of  which  he  complaina  In  view 
of  these  facts,  I  regard  his  attempt  to  cross 
the  culvert  as  a  plain  and  palpable  assump- 
tion of  risk,  without  legal  necessity  there- 
for. 

I  am  also  of  the  opinion  that  the  court 
erred  in  giving  plaintiff's  instruction  No.  4, 
telling  the  Jury  to  find  for  the  plaintifi^  it 
the  decayed  condition  of  the  stringers  was 
the  proximate  cause  of  the  injury,  provided 
due  caution  and  care  were  used  in  conduct- 
ing the  boiler  and  engine  over  the  culvert 
It  embodies  an  unsound  proposition  which 
seems  to  have  governed  the  trial,  namely, 
that  a  traveler  may  unnecessarily  assume  a 
risk  in  the  use  of  a  defective  highway,  if 
he  is  careful  in  doing  so.  We  have  express- 
ly condemned  that  theory  in  Shriver  v.  Coun- 
ty Court  66  W.  Va.  685,  66  8.  B.  1062,  26 
iL  B.  A.  (N.  8.)  377.  It  was  not  enough  that 
the  plaintiff  ''used  due  care  and  caution  in 
conducting  his  said  ^igine  and  boiler  over 
said  culvert"  it  being  insufficient  to  bear 
the  burden  by  reason  of  its  decayed  string- 
ers, but  the  court  here  told  the  Jury  it  was. 
Having  knowledge  of  such  condition,  or 
under  a  duty  by  reason  of  notice  to  make  a 
reasonable  investigation  which  would  have 
revealed  it  he  was  bound  to  go  extra  viam, 
if  he  could,  or  shore  up  the  culvert  to  the 
point  of  safety,  if  he  could  do  that  by  rea- 
sonable effort  and  without  unreasonable  de- 
lay. Shriver  v.  County  Court  cited.  This 
instruction  wholly  ignores  that  duty  of  the 
plaintiff ;  nor  does  any  other  given  impose  it 

Some  were  given  which,  in  general  and  ab- 
stract terms,  gave  the  defendant  the  benefit 
of  the  principle  of  contributory  negligence; 
but  they  were  so  worded  as  to  conceal  the 
true  application  of  it  to  the  facts  in  the 
case.  In  other  words,  they  do  not  modify 
the  false  proposition  propounded  In  the -one 
here  analyzed.  Thus  defendant's  instruction 
No.  6  tells  the  Jury  the  plaintiff  cannot  re- 
cover, if,  knowiog  the  engine  would  probably 
break  the  culvert  down,  he  did  not  "pro- 
ceed with  such  boiler  and  engine  with  great- 
er care  and  caution  than  would  be  required 
of  him  with  lighter  vehicles";  and  defend- 
ant's instruction  No.  8  that  they  should  find 
for  the  defendant  if  the  plaintiff  was  guilty 
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vf  contributory  negligence  "in  not  using  or- 
dinary care  in  proceeding  along  the  public 
road  in  question,  at  the  point  therein  com- 
plained of,  with  a  traction  boiler  and  en- 
gine"' Under  these,  the  jury  were  at  lib- 
erty to  find  for  the  plaintiff,  if  they  belieyed 
he  exercised  care  in  the  matter  of  propelling 
his  engine  and  none  in  any  other  respect. 
In  other  words,  they  were  relieved  from  in- 
quiry as  to  whether  he  knew  the  culvert  was 
dangerous,  or  made  a  reasonable  effort  to 
ascertain  the  defect  of  which  he  undoubted- 
ly had  notice.  He  admits  the  road  surveyor 
told  him  the  culverts  were  all  weak  and 
likely  to  break  down  under  his  heavy  en- 
gine, and  furnished  him  two  two-inch  boards 
for  use  in  passing  over  them,  and  also  thstt 
he  laid  the  boards  aside  and  investigated 
this  culvert  only  to  the  extent  of  looking  at 
the  stringers  and  seeing  they  still  had  bark 
on  them.  All  this  the  jury  could  ignore  un- 
der these  two  instructions,  and  were  virtual- 
ly directed  to  ignore  by  plalntifTs  instruc- 
tion No.  4. 

The  false  proposition  embraced  in  plain- 
tiff's instruction  No.  4,  and  not  negatived  in 
any  given  for  the  defendant,  was  asserted 
in  plaintiff's  instruction  No.  2,  also,  which 
reads  as  follows:  "The  court  instructs  the 
jury  that,  if  they  believe  from  the  evidence 
in  this  case  that  the  traction  engine  and 
boiler  which  the  plaintiff  was  propelling 
along  the  public  highway  when  the  bridge 
broke,  as  alleged  In  the  declaration  in  this 
case,  was  of  ordinary  weight  for  such  en- 
gines, it  was  not  necessary  for  him  (plain- 
tiff) to  carry  with  him  boards  or  planks  to 
be  used  for  the  purpose  of  strengthening  the 
culverts  or  bridges  which  he  should  pass 
over  with  his  engine  and  boiler,  in  order  to 
enable  him  to  recover  in  this  case,  and  that 
as  to  whether  or  not  the  engine  and  boiler 
which  plaintiff  was  propelling,  as  aforesaid, 
was  an  engine  and  boiler  of  ordinary  weight, 
such  as  is  propelled  along  the  highways  of 
this  county,  the  jury  are  the  judges  from  the 
evidence  in  the  case."  In  saying  plaintiff 
was  under  no  duty  to  carry  boards  with 
him,  this  instruction  may  be  correct,  but  it 
carries  by  implication  the  unsound  proposi- 
tion we  have  been  discussing.  Its  common- 
sense  construction  is  that  the  plaintiff  was 
under  no  duty  to  attempt  to  avoid  injury, 
otherwise  than  by  carefully  moving  his  en- 
gine, however  deft  ctive  the  culvert,  and  how- 
ever thoroughly  he  knew  It  In  correctly 
telling  the  jury  he  need  not  carry  certain 
boards  to  strengthen  defective  culverts,  the 
court  Incorrectly  relieved  the  plaintiff  of  all 
duty  respecting  a  bald  defect,  except  to  drive 
carefully  in  attempting  to  get  over  it. 

Plaintiff's  instruction  No.  3  carries  the 
same  vice.  It  reads  as  follows:  "The  court 
Instructs  the  jury  that  If  they  believe  from 
the  evidence  that  the  traction  engine  and 


boiler  of  the  plaintiff  whl6h  was  injured  was 
of  such  weight  as  it  was  usual  to  propel 
over  the  roads  of  Jackson  county,  and  that' 
at  the  time  the  injury  to  the  same  occurred, 
the  plaintiff  was  propelling  the  same  with 
the  use  of  due  care  and  diligence,  and  was 
not  negligent,  but  that  the  proximate  cause 
of  the  injury  to  said  engine  was  the  decayed 
condition  of  the  timbers  in  the  bridge  men- 
tioned in  the  evidence,  then  they  should  find 
for  the  plaintiff  such  damages  as  they  may 
consider  the  evidence  shows  him  entitled  to 
recover."  The  phrase  "not  negligent"  leaves 
the  false  direction  of  this  instruction  in  full 
force,  since  it  is  not  defined.  It  means  not 
negligent  In  merely  propelling  the  engine. 

The  reasons  here  expressed  constrain  me 
to  dissent 

Note  by  BRANNON,  J.  I  make  this  note 
to  say  that  no  knowledge  or  notice  to  Burke 
of  defect  in  the  bridge  was  brought  home  to 
Burke.  Nobody  knew  of  any  defect  His 
machine  being  heavy,  the  surveyor  told  him 
to  be  careful  in  going  over  it  and  to  examine 
it  Burke  did  examine  it,  and  thought  it  suf- 
ficient Another  man  told  Burke  to  be  care- 
fuL    That  Is  all  the  notice  he  had. 


(70  W.  Va.  157) 

CINCINNATI  GAS  TRANSP.  CO.  v.  WIL- 
SON et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  19,  1911.) 

{8yllahu§  by  the  Court) 

1.  Eminent   Domain    (|   188*)  —  Damaoks— 
Taking  Less  Than  Entire  Feb. 

Where  a  company,  organized  to  transport 
natural  gas,  proposes  to  take  by  condemnation 
for  the  use  of  its  pipe  lines,  and  for  building 
telephone  and  telegraph  lines  thereon,  a  right 
of  way  or  easement,  less  than  the  fee,  over  the 
lands  of  another,  the  owner  is  entitled  to  snch 
damages  as  will  justly  compensate  him  not 
alone  for  the  estate  or  interest  actually  taken, 
but  also  to  damages  to  the  residue,  the  fee  in 
the  whole  tract,  including  therein  the  fee  in 
that  part  of  the  tract  covered  by  such  right  of 
way,  beyond  the  peculiar  benefits  to  be  derived 
in  respect  thereto,  from  the  work  to  be  con- 
structed. Construing  section  14,  chapter  42, 
Code  1906,  and  section  18,  chapter  42,  Code 
Suppl.  1909. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  370;  Dec  Dig.  |  13a*] 

2.  Tbiax  (I  194*) «- Questions  fob  Jubt  — 
Credibility  of  Witnesses. 

It  is  proper  for  the  trial  court,  by  instmc- 
tions  to  the  jury,  to  tell  them  that  they  are  the 
judges  of  the  weight  and  credibility  that  should 
be  given  the  testimony  of  witnesses,  but  not 
what  effect,  if  any,  should  be  given  by  them 
thereto. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  413,  439^-4^,  446.^454,  45&-466;  Dec. 
Dig.  §  194.*] 

3.  Eminent  Domain  ({  160*)— Oohfxnsation 
—Excessive  Damages. 

The  verdict  of  the  jury,  awarding  defend- 
ant fourteen  hundred  dollars,  for  the  estate  or 
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interest  in  his  land  taken  by  plaintiff,  and  dam- 
ages to  the  residue,  is,  on  the  evidence  adduced 
on  the  trial  in  this  case,  tested  by  the  rule  of 
prior  decisions  governing  the  same,  grossly 
excessive,  and  the  judgment  of  the  court  there- 
on is  set  aside  and  a  new  trial  awarded. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  402;  Dec  Dig.  {  ISO.*] 

Error  to  Circuit  Court,  Wayne  County. 

Action  by  the  Cincinnati  Gas  Transporta- 
tion Company  against  G.  L. '  Wilson  and 
others.  Judgment  for  defendants,  and  plain- 
tiff  brings  error.     Reversed  and  remanded. 

Simms,  Enslow,  Fitzpatrick  &  Baker  and 
Geo.  J.  McGbmaa,  for  plaintifl  in  error. 
Gampbellt  Brown  &  Davis  and  W.  W.  Mar- 
cam,  for  defendants  In  error. 

,  MIIiLER,  J.  Plaintifl,  alleging  its  right 
to  construct,  maintain  and  operate  a  pipe 
line  on,  through  and  upon  the  lands  of  de- 
fendant and  others,  and  to  take  by  condem- 
nation such  lands  as  may  reasonably  be 
necessary  for  the  purpose  of  laying  therein 
suitable  pipes  and  constructing  thereon  suit- 
able telephone  or  t^egraph  lines  for  the 
sncoessful  and  proper  operation  thereof,  de- 
clares in  its  petition  its  purpose  to  take, 
not  an  absolute  fee  simple  therein,  but  such 
an  interest  in  the  lands  of  defendant  and 
others,  as  under  the  statute  and  laws  of 
this  state  it  has  the  right  to  take,  namely, 
the  right  or  right  of  way  to  lay  such  pipe 
lines  and  to  construct  such  necessary  tele- 
phone and  telegraph  lines  on  and  through 
said  lands  as  may  be  necessary  for  the  prop- 
er conduct  of  Its  business,  and  to  this  end 
to  erect  poles  thereon  and  to  have  the  right 
of  ingress  and  egress  for  the  purpose  of 
constructing,  maintaining  and  repairing  and 
otherwise  fully  operating  said  pipe  lines. 

The  commissioners  reported,  that  in  their 
opinion  seven  hundred  dollars  would  be  a 
Just  compensation  to  defendant  for  the  in- 
terest which  the  petitioner  proposed  to  take 
in  his  land.  Their  report  was  excepted  to 
by  both  parties,  and  each  demanded  that 
the  question  of  compensation  to  the  land- 
owner for  the  real  estate  proposed  to  be 
taken,  as  well  as  damages  to  the  residue 
thereof,  beyond  the  peculiar  benefits  which 
may  be  derived  in  respect  to  such  residue 
from  the  work  to  be  constructed,  be  sub- 
mitted to  a  Jury  of  twelve  freeholders; 
and  on  the  trial  the  Jury  impanelled  were 
duly  sworn  "to  well  and  truly  ascertain 
what  will  be  a  Just  compensation  for  so 
much  of  the  real  estate  as  is  proposed  to  be 
taken  by  the  applicant  in  this  case,  as  well 
as  for  the  damages,  if  any,  to  the  residue 
of  said  real  estate  beyond  the  peculiar  bene- 
fits, if  any,  which  will  be  derived  in  respect 
to  such  residue  from  the  work  to  be  con- 
structed, or  from  the  purposes  to  which  the 
part  to  be  taken  by  the  applicant  is  to  be 
appropriated,  and  a  true  verdict  render  ac- 
cording  to   the   evidence";     the   defendant 


thereby  assuming  the  burden  of  proof  upon 
the  exceptions  to  the  commissioners'  report 

On  the  trial  the  Jury  found  for  defendant 
damages  to  the  amount  of  fourteen  hiindred 
dollars,  and  for  which  the  court  below  gave 
him  Judgment 

[1]  By  objection  to  the  form  of  the  issue 
and  to  the  oath  administered  to  the  Jury;  by 
exceptions  and  objections  to  certain  parts 
of  the  evidence  of  defendants'  witnesses,  and 
by  instructions  proposed  to  the  Jury,  which 
were  rejected  by  the  court,  all  preserved  to 
it  on  the  record  by  sundry  bills  of  excep- 
tions, defendant  has  presented,  as  one  of 
the  principal  questions  for  decision  here, 
whether  under  the  statute  laws  and  con- 
stitution of  this  state,  a  landowner  whose 
land  is  to  be  condemned  for  public  use,  and 
less  than  a  fee  simple  is  to  be  taken,  is  en- 
titled to  "damages  to  the  residue  of  the  tract 
beyond  the  peculiar  benefits  to  be  derived. 
In  respect  to  such  residue  from  the  work 
to  be  constructed."  It  is  contended  in  ar- 
gument that  that  provision  of  our  statute, 
section  14  of  chapter  42,  Code  1906,  giving 
such  damages,  is  applicable  only  where  a 
fee  simple  estate  is  condemned,  and  not 
where  less  than  a  fee  Is  taken.  This  argu- 
ment is  predicated  on  a  comparison  of  that 
portion  of  said  section  14,  giving  sudi  dam- 
ages, with  that  portion  of  section  18  of  said 
chapter,  providing  that:  "When  less  than 
a  fee,  is  taken,  in  assessing  damages,  the 
commissioners  and  jury  shall  take  into  con- 
sideration the  actual  damage  that  Is  done 
or  that  may  be  done  to  the  fee  by  such  con- 
struction." It  is  contended  that  "damages 
•  ••  to  the  fee"  authorized  by  this  stat- 
ute are  limited,  by  proper  construction,  to 
the  fee  in  that  portion  of  the  land,  in,  upon, 
under  or  over  which  the  right  of  way  or 
easement  less  than  a  fee  is  condemned,  and 
that  no  matter  what  damages  the  owner 
may  actually  sustain  to  the  residue  of  his 
land  or  the  fee  in  the  whole  tract  the  stat- 
ute awards  him  no  damages  therefor,  and 
that  none  can  lawfully  be  assessed.  This 
argument  is  attempted  to  be  further  fortified 
by  reference  to  that  provision  of  said  sec- 
tion 14,  relating  to  the  manner  of  assessing 
damages  by  commissioners,  where  the  fee 
simple  is  to  be  taken,  which  rule  section  17 
of  said  chapter  makes  applicable  on  the 
trial  of  an  issue  before  a  jury,  which  is: 
"Shall  ascertain  what  will  be  a  Just  com- 
pensation to  the  person  entitled  thereto  for 
so  much  thereof  as  is  proposed  to  be  taken, 
and  for  damage  to  the  residue  of  the  tract, 
beyond  the  peculiar  benefits  to  be  derived, 
in  respect  to  such  residue,  from  the  work 
to  be  constructed."  The  arg^ument  Is,  that 
the  rule  for  assessing  damages  contained  in 
the  provision  of  said  section  18,  quoted, 
differing  in  language  from  said  section  14^ 
in  not  providing  for  first  ascertaining  a  Just 
compensation  for  the  land  actually   taken, 
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and  then  damages  to  the  residue  lees  pecul- 
iar benefits,  impliedly,  if  not  in  express 
terms,  limits  the  damages  recoverable  when 
less  than  a  fee  is  taken  to  damages  to  the 
fee  in  the  land  actually  covered  by  the  right 
of  way  or  interest  less  than  the  fee,  and 
gives  nothing  for  damages  suffered  by  the 
owner  to  the  residue.  We  can  not  agree 
to  this  construction  of  the  statute. 

A  preceding  and  pertinent  clause  of  said 
section  18,  not  noticed  by  counsel  for  peti- 
tioner is:  "A  •  ♦  ♦  company  organized 
for  the  purpose  of  transporting  ♦  •  ♦ 
natural  gas  ♦  •  •  by  means  of  pipes  or 
otherwise,  and  desiring  to  construct  its  pipe 
lines,  may  as  to  all  or  any  part  of  the  real 
estate  sought  to  be  taken  for  that  purpose 
describe,  in  its  application  an  estate  or  in- 
terest therein  less  than  a  fee,  and  with  re* 
spect  to  the  same  may  proceed  as  in  other 
cases;  and  upon  payment  therefor,  such  es- 
tate and  interest  as  is  stated  and  described 
in  the  application  shall  vest  in  the  appli- 
cant Section  18,  chapter  42,  Code  Suppl. 
1969.  Then  follows  the  clause  relied  on  by 
plaintiff's  counsel.  The  clause  Just  quoted 
and  by  its  words,  "proceed  as  in  other 
cases,"  clearly  refers  to  sections  14  and  18, 
and  to  the  rule  of  section  14  for  measuring 
damages;  and  requires  that  that  rule  shall 
apply  and  in  the  same  way,  when  less  than 
a  fee  is  taken  as  when  the  fee  is  condemned, 
and  that  damages  less  special  benefits  to 
the  residue,  including  the  fee  in  the  tract 
covered  by  the  right  of  way  or  easement 
actually  taken  shall  also  be  added.  Unless 
we  give  these  statutes  this  construction,  as 
counsel  for  defendant  suggest,  we  would  be 
ol^liged  to  declare  the  statutes  void  for  in- 
fraction of  that  provision  of  the  constitu- 
tion saying:  "Private  property  shall  not 
be  taken  or  damaged  for  public  use  without 
Just  compensation." 

Not  only  is  this  construction  required  by 
reason,  but  authority  also  Justifies  it.  Thorn- 
ton on  Oil  and  Gas,  section  361,  says:  ^'The 
courts  will  presume  that  it  is  a  damage  to 
land  to  conduct  a  pipe  line  through  it,  with- 
out any  evidence  of  that  fact.  In  determin- 
ing the  amount  of  damages,  both  present 
and  future  damages  may  be  recovered.  The 
measure  of  damages  in  the  appropriation  of 
a  right  of  way  is  the  actual  value  of  the 
land  appropriated  and  any  injury  to  the 
residue."  And  in  Indiana,  construing  stat- 
utes substantially  like  ours,  the  Appellate 
Court  says:  '"The  object,  therefore,  of  the 
legislature  In  passing  the  act  we  are  now 
considering  was  to  provide  landowners  a 
Just  and  adequate  compensation  for  damages 
incident  to  the  construction  of  pipe  lines, 
etc,  over  and  across  their  lands.  Such  com- 
pensation must  be  measured  by  the  actual 
damages  to  the  freehold  occasioned  by  such 
construction,  including  the  land  appropriated 
and  occupied,  and  the  relation  of  the  remain- 
ing land  thereto."  Manufacturers',  etc.,  Co. 
V.  LesUe,  22  Ind.  App.  677»  61  N.  B.  510. 


In  Pennsylvania,  In  an  action  by  a  land- 
owner against  a  gas  company,  for  injuries 
due  to  negligence  in  the  operation  of  a  pipe 
line  through  his  land,  it  was  held  that  as 
he  was  entitled  to  be  compensated  for  the 
depreciation  In  the  market  value  of  his 
farm  due  to  the  location,  construction  and 
operation  of  a  skillfully  and  carefully  oper- 
ated pipe  Hue  through  the  same,  and  that 
sudi  damages  must  necessarily  have  been 
considered  and  compensated  for  in  the  pro- 
ceedings for  the  assessment  of  such  damages, 
nevertheless,  damages  caused  by  negligence 
in  the  operation  of  said  pipe  Un^  could  not 
be  regairded  as  having  been  included  and 
compensated  for  in  such  prior  proceedings* 
and  that  plaintiff  was  entitied  to  recover 
therefor,  in  the  absence  of  evidence  tbat  the 
alleged  acts  ot  negligence  were  consistent 
with  proper  construction,  and  not  the  re- 
sult of  negligent  operation  of  said  pipe  line. 
We  are  of  opinion,  therefore,  that  there  was 
no  error  in  overruling  the  objection  of  peti- 
tioner to  the  form  of  oath  administered  to 
the  Jury,  nor  in  rejecting  its  instructions 
numbered  one,  two,  six  and  twelve;  nor  in 
overruling  certain  objections  to  the  evidence 
of  certain  witnesses  predicated  on  a  different 
theory. 

[2]  Petitions  next  complains  of  the  reje^ 
tion  of  its  instruction  number  eight  It  pro- 
posed to  tell  the  Jury  in  substance,  that  a 
witness  who  only  knew  defendants'  land  by 
having  gone  over  the  proposed  right  of  way 
once,  and  was  not  acquainted  with  the  mar^ 
ket  value  of  said  land,  or  of  land  of  similar 
character  In  the  same  neighborhood,  was  not 
a  competent  witness,  and  that  the  opinion 
of  any  such  witness  should  be  disregarded 
by  the  Jury  in  arriving  at  their  verdict  By 
petitioner's  Instruction  number  live,  given, 
the  court  properly  Instructed  the  Jury  on 
the  weight  and  credibility  that  should  be 
given  by  them  to  the  testimony  of  witnesses, 
considering  their  knowledge  of  the  land,  its 
character,  quantity,  fertility  and  Its  rela- 
tion to  the  proposed  pipe  line  to  be  construct- 
ed  on  or  under  the  same,  and  in  the  light 
of  the  ownership  at  lands;  but  by  instmction 
number  eight  it  was  proposed  to  tell  the 
Jury  that  they  should  wholly  disregard,  and 
accord  no  weight  to  the  opinion  at  a  witness 
if  he  had  only  gone  over  the  right  of  way 
proposed  to  be  taken  once,  and  was  not  ac- 
quainted with  the  market  value  of  lands  in 
the  same  neighborhood.  According  to  the 
brief  of  counsel  this  instruction  was  more 
particularly  directed  to  the  evidence  of  the 
witness  Stender.  This  witness,  though  re- 
siding some  six  miles  from  defendant's  land, 
testified  that  he  did  know  the  market  value 
of  this  land,  that  he  had  dealt  in  lands  all 
over  the  state,  and  though  he  did  not  in- 
stance any  particular  sale  or  sales  of  land 
in  the  same  vicinity,  yet  he  had  discussed 
values  with  others,  and  had  his  opinion  as 
to  values,  based  on  experience  and  observa- 
tion, and  of  the  value  of  defendant's  land. 
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thousb  he  had  not  gone  over  It  all  and  did 
not  know  the  exact  location  of  the  lines. 
We  think  this  knowledge  qualified  him  to 
give  his  opinion.  Its  weight  and  d^edlhiHty 
was  for  the  jury,  as  tiiiey  were  toM  by  said 
iBStmction  number  five.  Instruction  num- 
ber eight  was  therefore  properly  rejected. 
Harman  &  Crockett  y.  Maddy  Bros.;  5T  W. 
Va.  66,  72,  49-S.  E.  1009. 

[3]  The  next  question  to  be  considered  is, 
was  the  verdict  excessive?  On  the  whole 
evidence  before  the  jury  we  think  it  dear^ 
was.  The  commissioners  who  had  gone  up- 
on the  land  awarded  defendant  but  seven 
hundred  dollars.  The  highest  price  put  up- 
on the  land  covered  by  the  proposed  right  of 
way,  mostly  tiirough  bottom  land,  was  one 
hundred  dollars  per  acre.  The  boundary 
covered  thereby  is  but  4.38  acres.  The  ag- 
gregate assessed  value  of  the  three  tracts 
constituting  defendant's  farm  is  $3,570.00. 
The  farm  is  largely  hill  land.  All  witnesses 
for  defendant,  remarkable  to  say,  concurred 
in  their  opinion  that  $2,000.00,  would  be  a 
just  compensation  to  defendant  for  the  land 
or  interest  therein  proposed  to  be  taken  and 
damages  to  the  residue,  but  not  one,  so  far 
as  we  see,  was  able  to  or  did  give  his  opinion, 
as  to  the  value  of  the  land  before  as  com- 
pared with  the  value  thereof  after  the  ap- 
propriation of  the  right  of  way  by  the  gas 
company.  As  was  said  by  this  court  in  Kay 
▼.  Glade  Creek  &  R.  R.  Co.,  47  W.  Va.  479, 
35  S.  E.  978,  a  witness  "may  not  express 
his  mere  naked  opihion  of  the  amount  of 
damages  caused  by  the  work,  but  must  state 
his  opinion  of  the  value  of  the  land  before 
and  after  the  construction  of  the  railroad, 
in  connection  with  the  fkcts  and  circum- 
stances relative  to  the  land  flowing  from 
the  construction  of  the  railroad."  The  testi- 
mony of  all  the  witnesses  in  the  case  vio- 
lates this  rule.  This  rule,  alluded  to  in  the 
case  just  cited,  and  laid  down  in  prior  and 
subsequent  decisions,  as  interpreted  in  Morri- 
son V.  Traction  Co.,  60  W.  Va.  441,  446,  65 
S.  B.  669,  and  Guyandot  Valley  R.  Co.  v.  Bus- 
fcirk,  57  W.  Va.  417,  60  S.  B.  521,  110  Am. 
St  Rep.  785,  is  the  test  by  which  damages 
must  be  assessed.  As  these  later  cases  hold, 
the  rule  must  not  be  so  interpreted  as  to 
charge  the  landowner  with  benefits  common 
to  the  public  in  general,  but  with  special 
benefits  only,  accruing  to  him  by  the  pro- 
posed work.  This  is  especitilly  made  dear 
in  Railroad  Co.  v.  Buskirk,  supra,  where  the 
railroad  company  was  proposing  to  take  the 
whole  of  defendant's  land,  leaving  no  resi- 
due. But  with  due  regard  to  the  rule,  as 
thus  interpreted,  it  seems  to  us  no  data 
were  given  by  any  6t  these  witnesses,  on 
which  to  support  their  mere  naked  opinions, 
that  defendant's  land  would  be  damaged 
$2,000.00.  These  opinions  are  all  there  is 
in  the  evidence  to  support  the  verdict  The 
jury  did  not  personally  view  the  premises. 
If  they  had  done  sOi  though  theijr  verdict 
could  not  stand,  on  the  evidence  alone,  we 


might  not  be  warranted  in  disturbing  it 
Railroad  Co.  v.  Buskirk,  supra,  57  W.  Va. 
430,  50  S.  E.  521,  110  Am.  St  R^.  785. 
Viewing  the  case  as  presented  our  condu- 
sion  is  that  the  verdict  is  excessive,  and 
not  warranted  by  the  evidence,  and  that  the 
judgment  thereon  for  this  reason  ought  to 
be  set  aside,  and  a  new  trial  awarded,  and 
it  will  be  so  ordered. 

ao  W.  Va.  201) 

CmCOMNATI  GAS  TRANSP.  CO.  ▼•  KRESS 

et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  20,  1911.) 

CSyUalus  Iv  the  dourtj 

CONDEMHATXOH  PltOOEEOINQS. 

For  syUabns,  see  Gas  Transp.  Co.  t*  Wil- 
son, 73  S.  E.  805,  this  term. 

Brror  to  Circuit  Court,  Wayne  County. 

Action  by  the  Cincinnati  Gas  Transporta* 
tion  Company  against  John  Kress  and  others 
to  condemn  right  of  way.  From  the  Judgment 
plaintiff  brings  error.    Reversed. 

SinmiB,  Ehislow,  Fitzpatrick  &  Baker  and 
Geo.  J.  McComas,  for  plaintiff  in  error. 

BRANNON,  J.  The  Cincinnati  Gas  Trans- 
portation Company  instituted  a  proceeding  in 
the  circuit  court  of  Wayne  county  seeking 
condemnation  of  a  strip  of  land,  of  the  width 
of  30  feet,  out  of  a  tract  of  152  acres  owned 
by  John  Kress,  for  laying  an  underground 
pipe  line  for  conveyance  of  oil  or  gas,  and 
for  the  erection  of  telegraph  or  telephone 
poles.  The  parcel  sought  to  be  condemned 
contains  1.21  acres.  The  commissioners  of 
the  court  to  assess  compensation  reported 
$300  as  compensation.  A  jury  having  been 
asked,  it  found  the  sum  of  $760  as  compen- 
sation, and,  the  court  having  rendered  judg- 
ment for  that  sum,  the  company  brings  the 
case  to  this  court 

We  are  of  opinion  that  the  sum  of 
$750  as  compensation  for  the  onall  piece 
of  land  to  be  condemned  is  grossly  exces- 
sive. We  hesitate  not  to  say  that,  whilst 
there  are  some  arbitrary  opinions  which 
go  to  justify  such  finding,  the  evidence  ad- 
duced by  the  defendant  himself,  when  ex- 
amined in  detail,  and  considering  the  valua- 
tion of  lands  near  by,  and  the  per  acre 
valuation  of  this  tract,  and  other  drcum- 
stances^  show  this  valuation  to  be  excessive. 
The  tract  in  1905  was  assessed  by  the  offi- 
cial assessor  at  $8  per  acre  for  the  land, 
and  $11  an  acre  for  land  Including  improve- 
ments, making  the  total  tract  value  $1,584. 
Kress  himself  puts  the  total  valuation  at  the 
time  he  gave  his  evidence  at  $6,000  for  the 
whole  tract,  and  yet  demands  $750  for  an 
acre  and  one-fifth,  for  only  an  easement 
Remember  that  only  an  easement  for  an  un- 
derground pipe  127  rods  long  and  a  few  tele- 
phone poles  will  exist  under  this  condem- 
nation.   The  corpus  or  body  of  the  land  is 
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not  taken.  The  fee  of  the  body  or  corpus  of 
the  land  remains  In  Kress.  He  can  use  it 
for  all  purposes  of  agriculture,  subject  only 
to  the  right  of  repair  in  the  company,  which 
will  likely  not  be  often  needed.  I  suppose 
the  company  could  not  fence  off  the  strip 
of  land.  And  I  suppose  that  the  company 
would  haye  right  only  of  repair,  and  such 
legitimate  use  as  would  be  reasonable,  con- 
sidering the  nature  of  such  use,  and  that  its 
power  could  not  be  arbitrarily  used  to  the 
hurt  of  Kress.  It  would  be  the  case  of  mu- 
tual rights  by  the  two  parties,  and  the  law 
would  say,  I  suppose,  that  each  must  exer- 
cise his  rights  reasonably  and  consistently 
with  the  rights  of  the  other.  The  principles 
stated  in  the  case  of  Cincinnati  Gas  Transp. 
Company  v.  Wilson,  73  S.  K  306  decided 
this  term,  apply  to  and  rule  this  cas^ 

Our  conclusion  is  to  reverse  the  judgment, 
set  aside  the  verdict,  grant  a  new  trial,  and 
remand  the  cause  to  the  circuit  court. 


(70  W.  Va.  146) 

CARTY  V.  CARTT. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  19,  191L) 

(Syllabus  ly  the  Court.) 

1.  Divorce  (§  63*)— Grounds— Desebtiow. 

A  wife,  deserted  by  the  husband  without 
cause  at  the  marital  domicil  in  another  state, 
may  acquire  in  good  faith  a  separate  domicil 
in  this  state  and  under  our  laws  obtain  a  di- 
vorce on  the  ground  of  desertion,  though  the 
husband  is  a  non-resident  and  is  only  construc- 
tively served  by  publication. 

[Ed.  Note.~For  other  cases,  see  Divorce, 
Cent  Dig.  §  217;  Dec.  Dig.  {  63.*] 

2.  Divorce  (§  63*)— GE0unD& 

Where  the  plaintiff  in  a  suit  for  divorce 
has  been  actually  and  in  good  faith  domiciled 
in  this  state  for  one  year  next  preceding  the 
bringing  of  the  suit,  it  Is  no  valid  reason 
against  granting  the  relief  that  the  original 
marriage  status  was  in  another  state,  or  that 
the  cause  for  which  the  divorce  is  sought  arose 
outside  of  the  state,  or  that  the  defendant  is  a 
non-resident  and  only  constructively  noticed. 

[Ed.  Note. — For  other  cases,  see  Divorce. 
Cent  Dig.  {  217;  Dec  Dig.  t  63.*] 

Appeal  from  Circuit  Court,  Brooke  County. 

Bill  by  Nettie  Carty  against  Hugh  Carty. 
Decree  for  defendant,  and  complainant  ap- 
peals.    Reversed. 

R.  L.  Ramsey  and  J.  A.  Gist,  for  appellant 

ROBINSON,  J.  Plaintiff  and  defendant 
were  married  in  this  state.  They  took  up 
a  domicil  in  Ohio.  After  residing  together 
there  for  a  short  time,  plaintiff  returned  to 
this  state  for  a  holiday  visit  with  her  mother. 
While  making  this  visit,  she  received  a  let- 
ter from  defendant  notifying  her  that  he 
was  forwarding  her  clothes  and  announcing 
his  intention  to  desert  her.  She  returned 
to  the  domicil  in  Ohio,  but  the  house  was 
empty.     Defendant  had  sold  the  household 


effects  and  departed.  He  had  left  no  word 
as  to  his  whereabouts.  Plaintiff  returned 
to  the  home  of  her  mother  in  this  state, 
where  she  has  since  resided  oontinuouslyv 
supporting  herself  as  a  mill  worker.  In  all 
that  time,  more  than  three  years,  plaintilf 
has  never  seen  defendant  Plaintiff,  in  the 
county  of  her  residence  in  this  state,  sought 
a  divorce  from  the  bonds  of  matrimony,  on 
the  ground  of  defendant's  desertion,  pro- 
ceeding against  defendant,  a  non-resident, 
by  order  of  publication.  The  circuit  court 
denied  the  relief  prayed.  The  decree  ex- 
pressly states  that  relief  is  denied  because 
it  appears  from  the  evidence  "that  the 
ground  of  action  arose  outside  of  the  state*' ; 
that  jurisdiction  was  obtained  only  by  cqi> 
structive  service;  that  defendant  is  a  nOLo* 
resident;  and  "that  the  marriage  statos 
was  .outside  the  state." 

Plaintiff  sufficiently  alleges  and  proves 
that  she  has  resided  in  this  state  for  more 
than  one  year  next  preceding  the  time  of 
bringing  her  suit;  that  defendant  wilfully 
deserted  her,  without  justifiable  cause; 
and  that  the  desertion  has  continued  for 
more  than  three  years.  Ordinarily  the  case 
would  warrant  a  decree  of  absolute  divorce. 
Do  the  reasons  assigned  by  the  court  below 
justify  its  refusal  of  a  decree? 

[1]  Plaintiff  became  a  bona  fide  resident 
of  this  state  after  defendant  deserted  her. 
Through  the  necessity  of  her  situation,  she 
came  here  to  Uve.  It  was  natural  that  she 
should  return  to  her  old  home  when  she 
found  herself  an  abandoned  wife.  There  is 
not  a  word  of  evidence  from  which  it  can 
be  inferred  that  she  merely  came  to  this 
state  to  seek  a  divorce.  The  circumstances 
all  negative  any  such  intention  on  her  part 
She  returned  to  this  state,  again  to  become 
one  of  its  citizens,  because  the  desertion  of 
her  husband  enforced  upon  her  the  necessity 
of  leaving  strangers  and  seeking  refuge  in  a 
native  land  among  friends.  Having  in  the 
best  of  faith  become  a  resident  of  this  state, 
plaintiff  is  entitled  to  the  protection  of  the 
laws  made  for  the  good  order  and  well  be- 
ing of  its  people. 

To  such  a  citizen  as  plaintiff  has  become, 
the  statutes  of  the  state  vouchsafe  right  to 
the  relief  she  asks.  Any  one  who  has  in 
good  faith  resided  in  the  state  for  more  than 
a  year  is  entitled  to  seek  a  divorce  under 
its  laws.  Hear  the  statute:  "The  circuit 
court  on  the  chancery  side  thereof  shaU 
have  jurisdiction  of  suits  for  annulling  or 
affirming  marriages,  or  for  divorces.  No 
such  suit  shall  be  maintainable,  unless  the 
parties,  or  one  of  them,  shall  have  resided 
in  the  statQ  one  year  next  preceding  the 
time  of  bringing  such  suit  The  suit  shall  be 
brought  in  the  county  in  which  the  parties 
last  cohabited,  or  (at  the  option  of  the 
plaintiff)  in  the  county  in  which  the  defend- 
ant resides,  if  a  resident  of  this  state;  but 
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If  not,  then  In  the  county  In  which  the  plain- 
tlir  resides.  Such  suit  may  be  brought  and 
prosecuted  by  the  wife  in  her  own  naipe, 
without  a  next  friend,  and  a  decree  may  be 
rendered  in  the  case  upon  the  publication  of 
the  summons  and  statement  as  provided  In 
chapter  one  hundred  and  twenty-four  of  this 
Code."  Code  1906,  ch.  64,  sec.  7.  By  another 
section,  it  is  provided  that  a  divorce  from 
the  bonds  of  matrimony  may  be  decreed  to 
the  party  abandoned  "where  either  party 
wilfully  abandons  or  deserts  the  other  for 
three  years."  Code  1906,  ch.  64,  sec  6. 
These  statutes  have  been  enacted  for  the 
protection  and  welfare  of  our  people.  Any 
one  domiciled  within  the  borders  of  the  state 
for  the  time  required  may  avail  himself  of 
the  efficacy  of  these  provisions  of  law.  For 
the  welfare  of  the  society  of  which  he  has 
become  a  member,  he  may  by  these  laws 
promote  his  status  as  such  member  of  so- 
ciety. At  least  one  of  the  parties  to  a  divorce 
suit  must  have  resided  within  the  state  for 
the  period  of  one  year  next  before  the  suit 
Is  brought  But,  by  the  very  terms  of 
the  statute,  both  parties  need  not  reside 
in  the  state  to  Justify  the  pendency  of  the 
suit.  The  statute  plainly  contemplates  that 
a  resident  plaintiff  may  sue  a  non-resident 
defendant.  It  says  a  plaintiff  may  sue  in 
the  county  of  his  own  residence  when  the 
defendant  is  a  non-resident  Provision  is 
made  for  constructive  service  by  publication. 

Plaintiff  returned  to  this  state  bringing 
with  her  the  status  of  a  married  woman. 
When  she  acquired  a  new  domlcil  here,  that 
Btatub  pertained  to  the  domidl.  It  is  on 
that  status  that  the  suit  for  divorce,  under 
the  laws  of  the  domlcil,  acts.  When  she  sued 
for  divorce,  the  marriage  status  was  not 
outside  the  state,  as  the  lower  court  held. 
As  to  plaintiff,  that  status  was  with  her  in 
this  Jurisdiction,  subject  to  the  operation 
and  effect  of  our  laws.  '*The  right  of  any 
state  to  declare  the  status  of  its  own  dom- 
iciled subject  is  absolute.  Without  this 
right,  no  ruler  could  be  a  sovereign  in  his 
own  domiillons.  And  both  in  reason  and  by 
the  highest  Judicial  authority  in  our  coun- 
try, this  doctrine  applies  as  well  to  a  hus- 
band or  wife  whose  married  partner  is  per- 
manently abiding  in  another  state,  as  to  both 
parties  when  living  together  in  the  same 
state."  2  Bishop  on  Marriage,  Divorce,  and 
Separation,  sec.  138. 

But  may  the  wife  acquire  a  domidl  dis- 
tinct from  that  of  the  husband?  Most  as- 
suredly 80  under  the  circumstances  of  this 
case.  Would  it  not  be  preposterous  to  say 
that  plaintiff  must  seek  the  unknown  where- 
abouts of  her  neglectful  husband  and  sue 
for  divorce  where  he  has  established  a  dom- 
idl, or  must  sit  down  alone  at  the  place  of 
Joint  marital  domidl — an  empty  house  in  a 
strange  land — awaiting  the  return  of  the  de- 
serting husband  for  a  long  i)eriod  fixed  by 
law,  and  then  sue  for  divorce  there?  When 
a  wife  is  deserted  without  cause,  she  may 


go  where  reason  and  necessity  dictate  and 
there  establish  a  domlcil  distinct  from  the  of* 
fending  husband*s  domidL  In  reason,  she  can- 
not be  required  to  follow  the  offender  or  to  re* 
main  always  where  he  left  her.  Indeed  our 
statutes  make  plain  the  right  of  a  wife  to  have 
a  domlcil  in  this  state  separate  from  that 
of  her  husband  for  the  purpose  of  Jurisdic- 
tion in  obtaining  divorce.  *'If,  when  a  stat- 
ute authorizes  a  wife  to  bring  an  ordinary 
suit  against  her  husband,  it  by  interpretation 
includes  the  needful  collateral  rights,  among 
which  is  the  right  to  have  a  separate  dom- 
idl therefor,  the  same  reason  applies  also, 
and  with  added  force,  to  a  suit  which  a 
statute  permits  her  to  bring  against  him  for 
divorce."  2  Bishop,  sec.  116.  "While  the  mat- 
rimonial domidle  of  the  wife  is  usually  that 
of  the  husband,  yet  if  he  is  guilty  of  mis- 
conduct entitling  her  to  a  divorce,  she  may 
leave  him  and  acquire  a  new  residence  in 
another  state."  14  Cyc.  818.  The  prlndple 
enundated  In  these  texts  is  now  generally 
recognized  by  text  writers  and  adjudicated 
eases.  Nelson  on  Divorce  and  Separation,  sec. 
46;  Barber  v.  Barber,  21  How.  582,  16  L.  Ed. 
226;  Cheever  v.  Wilson,'  9  Wall.  108,  19  L. 
Ed.  604.  In  the  celebrated  case  of  Haddock 
V.  Haddock,  201  U.  S.  662,  26  Sup.  Ot  625, 
50  L.  Ed.  867,  the  Supreme  Court  of  the 
United  States  again  clearly  recognizes  that  a 
wife  may  have  a  separate  domicil  In  a  state 
other  than  that  which  is  the  domlcil  of  her 
husband,  and  may  there  obtain  a  divorce  if 
the  case  she  presents  Justifies  her  mainte- 
nance qf  such  separate  domicil  and  her  right 
to  a  severance  of  the  marriage  bond. 

We  have  shown  that  our  statutes  provide 
for  the  granting  of  a  divorce  to  one  domicil- 
ed here,  though  the  other  party  Is  a  non- 
resident served  only  with  constructive  pro- 
cess by  publication.  It  is  not  now  pertinent 
to  discuss  the  extraterritorial  operation  or 
validity  of  a  divorce  so  granted.  Plaintiff 
is  entitled  to  a  divorce  so  granted,  and  such 
divorce  will  avail  her  in  this  state.  The 
fact  that  foreign  Jurisdictions  may  not  credit 
the  decree  is  no  reason  against  granting  it 
In  this  state  the  decree  will  be  valid,  subject 
of  course  to  the  right  of  defendant  to  appear 
and  re-open  the  case  within  the  time  fixed 
by  law.  "Where  a  court  in  one  state,  con- 
formably to  the  laws  of  such  state,  or  the 
state  through  Its  legislative  department,  has 
acted  concerning  the  dissolution  of  the  mar- 
riage tie,  as  to  a  citizen  of  that  state,  such 
action  is  binding  in  that  state  as  to  such 
citizen,  and  the  validity  of  the  Judgment  may 
not  therein  be  questioned  on  the  ground  that 
the  action  of  the  state  in  dealing  with  its 
own  citizen  concerning  the  marriage  rela- 
tion was  repugnant  to  the  due  process  dause 
of  the  Constitution."  Keezer  on  Marriage 
and  Divorce,  page  462;  Maynard  v.  Hill, 
125  U.  S.  190,  8  Sup.  Ct  723,  31  L.  Ed.  664; 
Haddock  v.  Haddock,  supra. 

[2]  Nor  is  the  fact  that  the  desertion  took 
place  in  another  state  a  valid  reason  against 
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decreeing  a  divorce  to  plaintiff.  She  bim 
■liown  tbat  she  is  a  deserted  wife.  Wbat 
matter  where  the  desertion  took  place?  Her 
status  as  a  resident  of  this  state  is  the  same 
as  it  would  have  been  had  the  desertion  tak- 
en place  herOb  We  have  seen  that  our  laws 
may  operate  to  effect  that  status,  because 
plaintiff  Is  a  citizen  of  the  state — a  subject 
of  our  government  Besides,  our  divorce 
statutes  make  no  distinction  as  to  the  place 
of  the  arising  of  the  ground  for  which  a 
divorce  may  be  granted.  .  The  place  of  the 
marriage,  the  domlcil  at  the  time  of  the  of- 
fense, and  the  place  where  the  offense  was 
committed,  are  all  immaterial  in  a  divorce 
suit  under  the  existing  laws  of  this  state,  so 
far  as  jurisdiction  to  maintain  the  suit  is 
concerned.  It  is  the  domlcil  of  one  or  both 
of  the  parties  in  this  state,  at  the  time  of 
suit,  that  gives  Jurisdiction  under  our  stat- 
utes. No  other  basis  of  Jurisdiction  is  fixed. 
In  this  particular,  our  law  is  in  accord  with 
that  generally  recognized  in  the  American 
states.  Years  ago,  Justice  Story  announced : 
"The  doctrine  now  firmly  established  in  Am- 
erica upon  the  subject  of  divorce  is,  that 
the  law  of  the  place  of  the  actual  bona  fide 
domidl  of  the  parties  gives  Jurisdiction  to 
the  proper  courts  to  decree  a  divorce  for  any 
cause  allowed  by  the  local  law,  without  any 
reference  to  the  law  of  the  place  of  the  orig- 
inal marriage,  or  the  place  where  the  of- 
fense for  which  the  divorce  is  allowed  was 
committed.**  Conflict  of  Laws,  sec.  230  a. 
The  following  authorities  are  also  in  point: 
2  Bishop,  chapter  2,  also  sections  160,  164, 
174;  Nelson  on  Divorce  and  Separation, 
sees.  22,  23,  24,  25, 128 ;  14  Oyc.  589,  590,  591. 
We  must  reverse  the  decree  of  the  cir- 
cuit court  and  enter  here  the  decree  that  the 
circuit  court  should  have  entered — a  decree 
annulling  the  bonds  of  matrimony  between 
plaintiff  and  defendant 

(70  W.  Va.  151) 

SAUNGER  V.  NORTH  AMERICAN  WOOL- 
EN MILLS  GO.  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  19,  1911.) 

(SyUahui  by  the  C<mrt.) 

1,  EviDBNcs  (f  393*)— Pabol  EvidenGb  Ar- 
VEcnNa  Wbitinos— Lbasb. 

As  a  general  rule  a  written  lease  of  land 
becomes  the  repository  of  the  contract,  all  pre- 
ceding negotiations  becoming  consummated  in 
it,  and  in  tiie  absence  of  fraud  or  mistake,  it  is 
the  controlling  evidence  of  the  terms  and  condi- 
tions upon  wmch  the  property  was  demised. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ||  1736-1744;  Dec  Dig.  {  393.*] 

2.  LicENSBS  (§  68*)— Real  Pbopebty— Rbvo- 

OABILITT  OF  LICENSE. 

The  knowledge  of  a  landlord,  or  of  one  of 
his  tenants,  and  his  or  their  acquiescence  in  the 
use  by  another  tenant,  without  consideration,  of 
the  outside  walls  of  a  portion  of  the  building 
not  enclosing  the  part  occupied  by  or  leased  to 
him,  but  leased  to  and  occupied  by  another  ten- 


ant, amounts  8in4>ly  to.  a  revocable  license,  reT- 
ocable  at  pleasure  by  the  Hcensor,  whether  sucb 
licensor  be  the  landlord  or  a  tenant 

[Ed.  Note.— For  other  cases,  see  Licensefl* 
Cent  Dig.  99  116-120;  Dec  Dig.  i  6&^] 

8.  Landlobd  and  Tbnaiit  <S  123*)— Use  or 

Pbbmisbs— SiGivs  ON  Walls. 

The  lessee  of  a  store  room,  unless  re* 
strained  by  the  terms  oi  his  lease,  has  the  ez- 
clusiye  right  to  the  use  of  the  outside  walls  of 
that  portion  of  the  building  covered  by  his  lease, 
for  advertising  signs,  to  the  exclusion  of  a 
lessee  of  another  part  of  tlie  same  building,  but 
he  has  no  right  to  occupy  witii  such  signs  or 
for  any  purpose  the  outside  walls  not  enclosing 
his  part  of  the  leased  premises. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  S|  435,  43^:    Dec.  Dig, 

4.  Licenses  (§  59*)— Real  Pbopsbtt- Revo* 
CATION  or  License— AtTTHOBiTT  of  Lessee. 

The  rule  giving  right  to  the  owner  of  a  fee 
to  revoke  at  pleasure  a  mere  license  to  another 
to  occopy  his.landt  or  «ny  portion  thereof,  is 
equally  applicable  to  his  lessee,  where  such 
lessee  is  the  licensor,  unless  the  latter  be  re- 
strained by  the  terms  Of  his  lease  from  grant- 
ing such  Ucense. 

[Ed.  Note.— For  other  cases,  see  licenses. 
Cent  Dig.  Si  121, 122;  Dec  Dig.  S  59.^] 

5.  Licenses  (i  62*)— Real  Pbopbbtt— Revo* 

OATIOll  07  INCENSE— Acts  CONSIITUnNG. 

As  a  general  rule  a  mere  license  is  termi- 
nated by  any  act  of  the  licensor  which  evinces 
an  intention  to  revoke  it,  such  as  a  conveyance 
or  contract  inconsistent  with  the  continued  en- 
joyment of  the  Ucense. 

[Ed.  Note,— For  other  cases,  see  licenses* 
Cent  Dig.  {  125;  Dec.  Dig.  |  &,*} 

Appeal  from  Circuit  Court,  Wood  County. 

Bill  in.  equity  by  Oos  Salinger  against  the 
North  American  Woolen.  Mills  Company  and 
others. .  From  a  decree  for  defendants,  plain- 
tifl  apx>eals.    Affirmed. 

John  F.  Laird,  D.  C.  Casto,  and  Dorr  Cas> 
to,  for  appellant  Thomas  Coleman  and  Mer- 
rick &  Smith,  for  appellees. 

MILLER,  J.  Plnlntifl,  on  bin  filed,  Obtain- 
ed an  inJimctiUni  restraining  defendants  anA 
all  Other  persons,  from  "destroying,  removing* 
painting  over,  interfering  with,  or  in  any 
wise  molesting,  defacing,  or  changing  the 
painted  advertisement  and  signs"  placed  by 
him  on  the  front  outer  walls  of  the  upper 
stories  of  the  store  building  occupied  by  him 
on  Court  Square  in  tjie  city  of  Parkersbnrg. 

On  bill,  answers  of  defendants,  and  afflda- 
vits  filed  on  behalf  of  plaintift  Uie  court,  in 
vacation,  on  motion  of  defendants  dissolved 
the  injunction,  and  plaintift  has  appealed. 

Plaintiff  is  lessee  under  Strong,  the  owner 
of  the  building,  of  the  store  room  occupied 
by  him,  while  defendants,  Kinney  &  Carroll, 
are  lessees  of  the  two  upper  stories  of  the 
same  building.  Plaintiff  first  entered  In  Oc- 
tober, 1007,  as  assignee  of  Raudi,  a  prior  les- 
see. Subsequently,  on  April  1,  VdO^  the  date 
of  the  expiration  of  the  Ranch  lease,  pursuant 
to  agreement,  Salinger  obtained  from  Strong, 
a  new  lease  for  five  years,  on  the  terms  of 
the  old,  with  privil^e  of  an  additional  tenn 
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of  five  years.  Following  this  new  lea^ 
Strong,  by  agreement  with  plaintiff,  built  an 
addition  in  the  rear,  and  on  October  1,  1908, 
the  prior  lease  of  April  1,  was  surrendered, 
and  a  second  lease,  covering  the  new  addi- 
tion, on  the  terms  of  the  first,  except  that 
the  rent  was  increased  ftom  sixty  to  one 
hundred  dollars  per  month,  was  executed. 
The  grounds  of  relief  alleged  are,  not  that 
plaintiff's  lease,  in  terms,  gave  him  any 
rli^t  to  occupy  the  front  walls  of  the  upper 
stories  of  the  building  with  his  signs,  but 
that  prior  to  purchasing  the  lease  from 
Ranch,  and  as  an  Inducement  thereto.  Strong 
agreed  that  he  might  paint  signs  on  said 
walls:  and  that  Kinney  &  Carroll,  tenants 
of  the  upper  stories,  and  who  had  been  such 
tenants  for  mahy  ;^ears  prior  to  plaintiff's 
purchase  of  the  Ranch  lease,  had  also  con- 
sented thereto;  and  that  before  occupying 
said  store  room  with  his  stock  of  goods,  he 
had  actually  painted  said  signs  on  said  upper 
walls,  as  they  were  at  the  time  of  filing  his 
Mil,  and  that  he  was  so  occupying  said  walls 
with  his  signs  to  the  knowledge  and  acqui- 
escoice  of  Strong,  and  the  knowledge  and 
acgulescence  of  Kinney  &  Carroll,  when 
Strong  executed  to  him,  the  two  leases  of 
April  1,  and  October  1,  1906,  and  when  in 
August,  1910,  the  North  American  Woolen 
Mills  Co.,  or  Boso  its  manager,  (dalming  the 
right  by  contract  with  said  Kinney  &  Carroll, 
and  with  Strong  the  landlord,  undertook  to 
enter  and  paint  out  said  signs,  and  occupy 
said  walls  with  signs  advertising  the  business 
of  said  Woolen  Bdllls  Company,  and  for  which 
be  sought  to  enjoin  them. 

The  answer  of  Strong  denies  the  alleged 
agreement,  and  denies  that  the  subject  of  so 
occupying  said  upper  walls  with  signs  was 
«ver  mentioned  by  plaintiff  prior  or  subse- 
quent to  plaintiff's  purchase  of  the  Ranch 
lease.  His  only  admission  is  that  some  time 
after  he  executed  the  lease  of  April  1,  1908, 
plaintiff  said  to  him  that  he  was  going  to 
paint  the  upper  walls,  but  that  no. mention 
was  then  or  at  any  time  made  about  painting 
algns  thereon.  He  admits  knowledge  that 
plaintiff  had  painted  signs  on  these  walls, 
but  he  disclaims  the  right,  as  against  Kinney 
A  Carroll,  his  upper  tenants,  to  authorize 
plaintiff  to  so  occupy  said  walls,  and  he  de- 
nies that  he  ever  undertook  to  do  so.  He 
aays  he  had  no  objection.  If  Kinney  &  Carroll 
had  none,  to  plaintiff's  use  of  said  walls; 
and  the  latter,  whUe  denying  any  agreement 
with  plaintiff  that  he  might  so  occupy  said 
walls,  say  they  were  not  disposed  to  annoy 
or  interfere  with  plaintiff  in  such  use,  so 
long  as  they  had  no  opportunity  to  other- 
wise occupy  said  walls;  but  that  having  had 
opportunity  in  August,  1910,  to  lease  said 
walls  at  a  profit  they  had  executed  the  con- 
tract to  Boso  for  his  Woolen  Mills  Company, 
and  they  denied  any  right  in  plaintiff  by  con- 
tract, license  or  otherwise  to  longer  occupy 
aaid  walls  with  his  signs. 
While  admitting  said  signs  may  be  of  value 


to  plaintiff,  an  the  answers  deny  any  alleged 
intention  to  injure  him  or  his  business,  in 
making  the  contract  with  Boso,  or  that  de- 
priving him  of  the  use  of  said  walls  for  his 
signs  will  have  that  effect 

No  evidence  was  offered  in  support  of  the 
bill,  except  the  ex  parte  affidavit  of  plain- 
tiff himself,  to  the  effect  that  on  August  20, 
1910,  M.  Carroll,  of  the  firm  of  Kinney  & 
Carroll,  liad  said  to  him  that  his  firm  had 
been  compelled  to  sign  the  contract  with 
Boso,  for  fear  that  if  they  did  not  do  so 
Strong,  the  landlord,  would  require  them  to 
vacate  the  building,  and  that  he,  Carroll, 
personally  did  not  then  or  at  any  time  lay 
claim  to  any  right  to  use  said  front  walls 
for  display  signs  or  the  right  to  lease  the 
same  to  any  body  else,  and  that  he  Would 
not  have  signed  the  contract  with  Boso,  ex- 
cept for  the  threat  of  Strong  and  Boso  to 
cancel  their  lease,  a  lease  from  month  to 
month.  ' 

On  this  state  of  the  pleadings  and  proofii, 
was  the  Injunction  properly  dissolved?  That 
a  moral  wrong  may  possibly  be  infilcted  on 
plaintiff  may  be  admitted.  But  the  rights  of 
plaintiff  to  longer  occupy  said  walls  with 
his  signs,  depend  solely  on  the  nature  of  that 
right 

[1]  It  is  conceded  that  his  lease  does  not 
in  terms  give  him  such  right,  and  we  must 
say  from  the  record,  that  he  had  no  contract 
resting  in  parol,  either  with  Strong,  the  land- 
lord, or  with  Kinney  &  Carroll,  the  upper 
tenants,  to  so  occupy  said  upper  walls  with 
his  signs,  for  the  allegations  of  his  bill,  as 
to  any  such  contract  or  agreement  are  denied 
by  the  answers,  and  there  is  no  proof  there- 
of. The  rights  of  the  plaintiff,  therefbre, 
rest  solely  upon  the  fact  that  Strong,  and 
Kinney  &  Carroll  knew  of  plaintlflTs  use  of 
said  walls,  and  for  so  long  a  time  did  not  ob- 
ject thereto.  We  do  not  see  how  this  knowl- 
edge of  Strong,  at  the  time  he  executed  the 
leases  to  plaintiff  can  In  any  way  affect  the 
rights  of  the  American  Woolen  Biills  Com- 
pany or  Boso,  under  their  contract  witii  E^ln- 
ney  A  Carroll,  the  upper  tenants.  The  writ- 
ten lease  from  Strong  to  Salinger  became  the 
repository  of  plaintUTs  contract,  and  all  pre- 
ceding negotiations  were  consummated  in  it, 
and  it  furnishes  the  controlling  evidence,  in 
the  absence  of  flraud  or  mistake,  of  the  terms 
and  conditions  upon  which  the  property  was 
demised.  Jones  on  Landlord  and  Tenant, 
section  132.  This  Is  an  elementary  princi- 
ple of  contracts. 

[2]  It  is  contended  by  counsel  for  defend- 
ants that  the  acquiescence  of  Strong,  and  of 
Kinney  &  Carroll,  in  the  use  of  said  walls 
by  plaintiff,  amounted  to  a  mere  license,  rev- 
ocable at  pleasure,  and  not  to  an  easemoit 
This  proposition  seems  well  founded  in  law. 
2  Minor  Inst  22;  Mumford  v.  Whitney,  15 
Wend.  (N.  Y.)  880,  80  Am.  Dec:  68;  Lowell  v. 
Strahan,  145  Mass.  1,  12  N.  E.  401,  1  Am. 
St.  Rep.  422.  The  proposition  is  particularly 
applicable  where  the  license  appertains  to  the 
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occnpancy  of  outside  walls  for  adyertlslng 
signs.  Jones  on  Landlord  and  Tenant,  sec- 
tion 4a 

[3]  The  question  then  is,  who  had  the  right 
to  give  such  license?  If  Kinney  &  Carroll, 
the  upper  tenants,  had  the  right  to  control 
the  use  of  the  outer  walls  of  that  portion  of 
the  building  occupied  by  them,  they  alone 
had  the  right  to  give  the  privilege  or 'license 
to  plaintiff,  and  no  act  of  Strong  could  bind 
them,  unless  they  had  knowledge  thereof 
and  approved  or  acquiesced  therein.  Their 
answer  is  a  denial  of  any  knowledge  of 
Strong's  action  or  contract  with  plaintiff,  and 
asserts  their  right  to  the  use  of  said  outer 
walls,  and  their  legal  right  to  contract  the 
use  thereof  to  the  Woolen  Mills  Company. 
It  is  well  settled  also  that  a  lessee  has  the 
exclusive  right  to  the  use  of  the  outside  walls 
of  the  portion  of  the  building  covered  by  his 
lease,  to  the  exclusion  of  a  lessee  of  another 
part  of  the  same  building,  and  has  no  right 
to  use  for  any  purpose,  any  portion  of  the 
outside  walls  not  enclosing  his  part  of  the 
premises.  1  Underbill  on  Landlord  and  Ten- 
ant, section  277.  And  this  rule  applies  to 
the  use  of  such  walls  for  signs.  Jones  on 
Landlord  and  Tenant,  section  108;  24  Qyc. 
1047;  Riddle  v.  Uttlefield,  53  N.  H.  503,  16 
Am.  Rep.  888.  .Our  conclusion,  therefore,  is 
that  Kinney  &  Carroll,  and  not  Strong,  had 
the  right  to  control  the  outer  walls  of  the 
upper  stories  of  the  building  occupied  by 
plaintiff.  They  wwe  tenants  thereof  when 
plaintiff  obtained  his  lease;  he  was  ch&rged 
with  notice  of  their  rights.  He  does  not 
claim  to  have  had  any  contract  with  them, 
and  having  undertaken  to  occupy  these  walls, 
without  agreement  with  them,  he  did  so  at 
his  peril. 

[4]  Was  the  license  of  Kinney  &  Carroll 
revocable  by  them?  Mr.  Minor,  2  Minor's 
Inst.,  22,  says :  **A  license  is  sometimes  rev- 
ocable, namely,  where •  if  it  is  countermand- 
ed, it  leaves  the  party  in  statu  quo.*'  And 
Mr.  Jones  says:  *'A  mere  license,  una(X!om- 
panied  with  any  vested  interest  in  the  real 
estate,  created  by  deed  or  other  writing,  and 
independent  of  any  title  acquired  by  grant, 
prescription  or  adverse  possession  and  claim 
for  a  period  of  the  statute  of  limitations, 
must  be  deemed  to  be,  in  its  own  nature, 
countermandable,  and  essentially  revocable 
at  the  will  of  the  owner  of  the  fee."  Jones 
on  Landlord  and  Tenant,  section  87.  But 
when  the  owner  of  the  fee  is  not  the  licensor, 
we  think  the  rule  is  equally  applicable  to  a 
tenant,  unless  restrained  by  the  terms  of  his 
lease  from  gn^anting  such  license.  This  lat- 
ter proposition  we  think  fully  supported  by 
Riddle  V.  Littlefield  and  Lowell  v.  Strahan, 
supra.  The  license  of  Kinney  &  Carroll, 
having  been  without  consideration,  they 
could  revoke  it  at  any  time.  Harris  v. 
Brown,  202  Pa.  16,  51  Atl.  586,  00  Am.  St. 
Rep.  612;    Lawrence  v.   Springer,  49  N.  J. 


Eq.  289,  24  Atl.  933,  81  Am.  St  Rep.  713; 
Plfer  V.  Brown,  43  W.  Va.  412,  27  S.  E.  399, 
49  L.  R.  A.  497. 

[6]  The  remaining  question  is,  did  Kinney 
&  Carroll  revoke  the  license?  The  general 
rule  is  that  a  license  is  terminated  by  any  act 
of  the  licensor  which  shows  an  intention  to 
revoke  it,  such  as  a  conveyance,  or  contract 
Inconsistent  with  the  continued  enjoyment  of 
the  license.  18  Am.  &  Eng.  Ency.  Law,  1141; 
note  to  Plfer  v.  Brown,  supra,  49  L.  R.  A. 
497,  and  cases  cited.  The  agreement  in 
writing  of  Kinney  &  Carroll  with  the  defend- 
ant Boso,  giving  to  him  the  privilege  of  using 
said  walls  is  sufficient  evidence,  according 
to  these  authorities,  of  their  intention  to  re- 
voke the  license  to  plaintiff. 

We  are  of  opinion,  therefore,  that  the  in- 
junction was  properly  dissolved.  The  mate- 
rial allegations  of  the  bill  having  been  fully, 
fairly,  plainly,  distinctly  and  positively  de- 
nied in  the  sworn  answers,  and  not  proven, 
it  was  the  duty  of  the  court,  on  motion  of 
the  defendants,  to  dissolve  the  injunction. 
Cox  V.  Douglass,  20  W.  Va.  175;  Schoonover 
V.  Bright,  24  W.  Va.  698;  Kester  v.  Alex- 
ander, 47  W.  Va.  329,  34  S.  E.  819;  Cross- 
land  V.  Crossiand,  53  W.  Va.  114,  44  S.  B,  424. 
The  decree  below  must,  therefore,  be  affirmed. 


(89  w.  Va.  Tlfi) 

COUCH  V.  EASTHAM. 

(Supreme  Court  of  Appeals  of  West  Yirginia. 

Nov.  14,  1911.     Rehearing  Denied 

Jan.  12,  1912.) 

.   (8yUabu9  hy  the  Court,) 

1.  DowcB  (§  12*)--Pkopbbty  SuBjaor— "HJe- 

TATE    OF  INHEBITANCE.'* 

Where  one  is  seized  of  an  estate  in  land 
that  is  limited  only  on  his  dying  without  law- 
ful children,  the  estate,  being  one  that  can 
pass  to  heirs  if  lawful  children  are  bom,  is 
an  "estate  of  inheritance"  in  which  his  widow 
is  dowable  though  it  expire  by  failure  of  issue. 

[Ed.  Note.—For  other  cases,  see  Dower, 
Dec.  Dig.  S  12.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  pp.  2490,  2491.] 

2.  Do  WEB   (I  12*)— Estates  and  Intebests 
Subject  to— Rights  op  Widow. 

A  widow  is  dowable  to  the  extent  of  one- 
third  of  the  real  estate  whereof  the  husband, 
or  any  one  to  his  use,  at  any  time  during  the 
coverture,  was  seized  of  an  Inheritance,  such 
as  that  issue  of  the  marriage  might  inherit 
the  same  as  heir  to  the  husband,  unless  her 
right  to  dower  therein  has  been  lawfully  bar- 
red  or  relinquished. 

[Ed.  Note. — For  other  cases,  see  Dower, 
Cent.  Dig.  H  36-43;    Dec  Dig.  {  12.*] 

3.  Wills    (S    465*)  —  Constbuction  —  Lah- 

OUAOE    OF    INSTBUHENT. 

A  will  that  is  clear  and  unambiguous  in 
its  terms  must  be  interpreted  by  those  terms. 
The  true  inquiry  is  not  what  the  testator 
meant,  but  what  the  terms  used  by  him  ex- 
press. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  972-985;    Dec.  Dig.  §  465.* J 
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Appeal  from  Circuit  Court,  Mason  County. 

Bill  by  Mary  Catharine  Couch  against 
Saiali  F.  Eastham.  Decree  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Mollohan,  McCllntlc  &  Mathews,  Rankin 
Wiley,  and  Harry  Couch  Eastham,  for  appel- 
lant. J.  S.  Spencer  and  Somervllle  &  Som- 
erville,  for  appellee. 

ROBINSON,  J.  By  this  suit  the  widow  of 
Peter  S.  Couch  prays  that  dower  be  assign- 
ed her  in  the  lands  devised  to  her  husband 
by  the  will  of  his  father,  Satnuel  Couch.  Her 
rl^ht  to  dower  therein  is  denied  by  the  de- 
fendant, Sarah  F.  Eastham.  The  case  pre- 
sents a  single  question:  Is  the  plaintiff  en- 
titled to  dower? 

The  answer  to  the  question  must  be  deter- 
mined by  a  consideration  of  the  following 
paragraph  in  the  will  of  Samuel  Couch:  "I 
give  and  devise  unto  my  son  Peter  S.  Couch 
the  farm  on  which  I  reside  in  Mason  Coun- 
ty. West  Virginia  containing  about  Nine 
Hundred  and  Fifty  Acres,  but  it  being  my  de- 
sire to  divide  my  property  as  near  equally  as 
may  be  between  my  two  children  Peter  S. 
Coucb  and  Sarah  Frances  Eastham.  I  direct 
my  said  son  Peter  S.  COuch  to  pay  his  sister 
Sarah  F.  Eastham  the  sum  of  Four  Thou- 
sand Dollars  and  I  hereby  make  the  said 
sum  of  Four  Thousand  Dollars  a  lien  and 
charge  upon  the  real  estate  aforesaid  de- 
vised to  said  Peter  S.  Couch,  until  the  same 
is  paid'  to  said  Sarah  F.  E3astham  or  her 
heirs,  but  in  event  the  said  Peter  S.  Couch 
shall  die  leaving  no  lawful  children  surviv- 
ing bim,  but  leaving  his  wife  Mary  Catharine 
Couch  surviving  him.  It  is  my  will  and  desire 
that  the  title  to  all  my  real  estate  afore- 
said shall  pass  to  and  be  vested  in  my 
daughter  Sarah  Frances  Eastham  or  her  chil- 
dren if  she  be  not  living  upon  the  payment 
by  her  or  her  said  children  to  said  Mary 
Catharine  Couch  of  the  sum  of  Four  Thou- 
sand Dollars,  but  in  the  event  that,  said  Mary 
Catharine  Couch  shall  not  then  be  living,  it 
is  my  will  and  desire  that  said  real  estate 
shall  pass  to  and  vest  in  my  said  daughter, 
Sarah  F.  Eastham,  or  in  case  of  her  death 
to  her  children  without  the  payment  of  any- 
thing In  consideration  therefor."  A  codldl 
to  the  win  reduced  the  last  named  sum  of 
four  thousand  dollars  to  two  thousand  dol- 
lars. 

This  same  paragraph  of  the  will  of  Samuel 
Couch,  twice  before.  In  the  lifetime  of  Peter 
S.  Couch,  has  been  Involved  in  suits  in  this 
court  Couch  v.  Eastham,  27  W.  Va.  796, 
55  Am.  Rep.  346;  Couch  v.  Eastham,  29  W. 
Va.  784,  3  S.  E.  23.  But,  of  course,  in  neither 
of  those  cases  was  the  character  of  the  es- 
tate devised  to  Peter  S.  Couch  viewed  in  re- 
lation to  dower.  Now  that  he  has  departed 
this  life  leaving  no  issue,  and  Sarah  F.  East- 
ham has  paid  to  his  widow  the  two  thousand 
dollars  pursuant  to  the  terms  of  the  will 
and  the  codicil  thereto,  this  subsequent  con- 
troversy about  the  right  of  dower  arises. 


[1,  2]  The  win  gave  Peter  S.  Couch  a  de- 
feasible fee  in  the  land.  He  held  an  estate 
in  fee  simple  which  would  shift  in  the  event 
of  his  dying  without  lawful  children.  The 
fee  continued  in  him  until  he  died  without 
issue.  If  lawful  children  had  been  bom  to 
him,  the  estate  was  one  which  they  could 
have  inherited  as  his  heirs.  Since  the  estate 
of  which  he  was  seized  was  one  that  could 
pass  to  his  heirs,  it  was  an  estate  of  inherit- 
ance. It  is  to  estates  of  this  character  that 
dower  attaches.  Code  1906,  ch.  65,  sec.  1. 
"The  widow  Is  dowable  of  all  the  real  estate 
whereof  the  husband,  or  any  one  to  his  use, 
at  any  time  during  the  coverture,  was  seized 
of  an  estate  of  inheritance,  such  as  that  is- 
sue bom  of  the  marriage  may,  by  i)08siblllty, 
inherit  the  same  as  heir  to  the  husband,  un- 
less her  right  to  such  dower  has  been  lawful- 
ly barred  or  relinquished."  2  Minor*s  Inst. 
(4th  Ed.)  147.  Though  the  estate  of  Peter  S. 
Coudi  in  the  land  expired  when  he  died  with- 
out leaving  children,  still  his  previous  seizin 
of  the  estate  of  inheritance  therein  during  the 
coverture  is  a  basis  of  dower  in  his  widow. 
**If  the  consort's  estate  expires  by  the  regu- 
lar efflux  of  the  perold  originally  marked  out 
for  its  duration,  leaving  the  previous  seizin 
of  the  consort  unimpaired,  dower  (and  cur- 
tesy) are  prolongations  of  the  consort's  es- 
tate, annexed  by  force  of  law."  2  Minor's 
Inst  (4th  Ed.)  153.  So,  we  must  observe, 
Samuel  Couch  by  his  will  vested  such  a  title 
in  his  son,  gave  him  such  a  seizin  of  the 
land,  that  dower  in  the  son's  widow  was  an- 
nexed thereto,  by  force  of  law,  as  a  prolonga- 
tion of  the  son's  estate.  That  Peter  S.  Couch 
held  a  defeasible  fee  and  that  his  widow  is 
dowable*  therein,  unless  her  right  has  been 
lawfully  barred  or  relinquished,  ts  clear. 
Tomllnson  v.  Nickell,  24  W.  Va.  148 ;  NickelJ 
V.  Tomllnson,  27  W.  Va.  697. 

[3]  It  is,  however,  insisted  that  Samuel 
Couch  did  not  intend  that  the  widow  of  his 
son  should  take  dower  in  the  land.  What 
he  did  intend  must  be  determined  from  the 
will  itself.  The  will  is  clear  and  unambig- 
uous. We  cannot  change  it  and  thereby 
make  a  new  wiU.  The  testator  plainly  gave 
his  son  an  estate  in  ^hich  the  widow  of  the 
latter  was  dowable.  This  imports  that  the 
testator  intended  her  to  have  dower,  after 
the  son's  death.  He  must  be  presumed  to 
have  known  the  legal  consequences  of  his 
will.  Whether  Samuel  Couch  could  have  so 
devised  an  estate  of  inheritance  to  his  son 
by  terms  of  the  will  as  to  cut  off  right  of 
dower  therein,  we  need  not  decide.  The  wiU 
does  not  undertake  to  cut  off  dower.  It  does 
not  directly  affirm  that  the  son's  widow  shall 
have  no  dower.  Nor  does  it  say  that  the  two 
thousand  dollars  to  be  paid  by  Sarah  F. 
Eastham  to  the  son's  widow  shall  be  in  lieu 
of  dower.  We  cannot  assume  or  conjecture 
that  the  testator  meant  that  sum  in  place  of 
dower  when  he  says  nothing  to  that  effect 
The  plain  import  of  the  will  from  the  terms 
used  is  that  the  widow  of  bis  son  may  take 
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dower  and  receive  the  two  thousand  dollars 
also.  We  cannot  hold  that  the  will  means 
that  Sarah  F.  Eastham  Is  to  have  the  Imme- 
diate possession  of  all  the  land  at  the  death 
of  Peter  S.  Conch,  for  none  of  the  terms  nsed 
warrant  that  meaning.  The  wUl  does  not 
say  that  the  possession  of  the  land  is  to  pass 
to  Sarah  F.  Eastham  If  Peter  S.  Conch  dies 
without  lawful  children  and  leaves  a  widow. 
It  says  the  ''title"  to  the  land  Is  'ix)  pass  to 
and  be  vested  In"  Sarah  F.  Eastham  In  that 
event  The  use  of  these  words  Is  consistent 
with  the-  right  of  dower  claimed.  'TlUe*' 
does  not  mean  "possession."  Dower  Is  mere 
right  to  possession,  not  title.  In  short,  Sam- 
uel Gouch  gave  to  his  son  an  estate  In  which 
he  must  have  known  that  the  son*s  widow 
could  take  dower,  and  used  no  words  pro- 
mulgating an  Intention  contrary  to  her  tak- 
ing dower.  Why  he  gave  a  dowable  estate, 
and  why  he  also  provided  that  a  sum  of 
money  should  be  paid  to  the  widow,  1«  not 
for  us  to  Inquire.  It  Is  enough  that  we  see 
that  he  did  so  by  the  plain  language  of  his 
will.  It  may  be  that  he  meant  to  return  to 
the  widow  at  least  a  portion  of  the  four 
thousand  dollars  paid  by  her  husband.'  Rel- 
ative to  this  same  will  It  was  held  In  a 
former  case:  "In  the  Interpretation  of  a 
will,  the  true  enquiry  Is,  not  what  the  tes- 
tator meant  to  express,  but  what  do  the 
words  used  express."  Couch  v.  EiSstham,  29 
W.  Va.  784,  3  S.  E.  23. 

The  decree  la  a  proper  one.    It  will  be  af- 
firmed. 


(70  W.  Va.  178) 

STOUT  T.  CLIFFORD. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  19,  1911.    Rehearing  Denied 

Jan.  12,  1912.) 

(Byttahu9  hf  ike  C^vrt.) 

1.  Wnxa    (i   614*)— CoNBTBUonoif— Natubs 
OF  Estate  Devised. 

The  will  in  this  case  gives  Sarah  Clifford 
only  an  estate  for  life,  with  remainder  to  tes- 
tator's children  vesting  at  his  death. 

nSd.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  §  614.*] 

(Additiondl  8yllalu$  ty  Editorial  Staff.) 


2.  Re^caindebs    (i    1*)— "Vested    Remain- 
ders." 

'^Vested  remainders"  are  those  bv  which  a 
present  vested  interest  passes  to  tne  party, 
though  to  be  enjoyed  in  future,  and  by  which 
the  estate  is  invariably  fixed  to  go  to  a  certain 
person  after  the  particular  estate  Is  spent. 

[Ed.  Note. — For  other  cases,  see  Remainders, 
Cent.  Dig.  {  1;   Dec  Dig.  i  1.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8^  pp.  7305-7307;  voL  8,  pp.  7828, 
7829.] 

Appeal  from  Clrcnlt  Conrt,  Harrison  Coun- 
ty. 

Bill  by  Clarence  P.  Stent  against  John  H. 
Clifford  and  others.     Decree  for  plaintiff. 


and  John  H.  Clifford  and  certain  other  de- 
fendants appeal.    Afilrmed. 

John  Bassel,  Sperry  &  Sperry,  Davis  A 
Davis,  and  Geo.  M.  Hoffhelmer,  for  appel- 
lants. Edward  6.  Smith  and  Stephen  G. 
Jackson,  for  appellee  Clarence  P.  Stout* 
Philip  P.  Steptoe,  for  appellees  Clifford  Mc- 
Manaway  and  Angela  McManaway. 

BRANNON,  J.  Jamea  Clifford  made  a  will 
reading  as  follows,  omitting  formal  opening: 
"I  will  and  bequeath  to  my  wife  Sarah  Clif- 
ford for  and  during  her  natural  life  all  my 
real  estate  and  penanal  property  and  also  all 
my  notes  and  bonds  and  bank  stock  of  every 
dlscrlptlon  and  kind  and  after  my  wife  is 
death  that  the  property  If  any  la  left  shall  be 
devlded  euotHy  amoung  the  children  no  bond 
or  Beourity  shall  be  required  at  ezecotor." 
He  died  in  1892  leaving  his  widow,  Sarah 
Clifford,  and  seven  children.  One  of  these 
children,  Agnes,  married  Clarence  P.  Stout 
In  1898.  Agnes  Stout  died  intestate  In  1899, 
leaving  an  infant  child,  Benjamin  darencs 
Stout,  and  this  child  died  In  1900,  leaving 
his  father  as  his  heir.  Sarah  Clifford,  the 
widow  of  James  Clifford,  died  in  1909.  Clar- 
ence P.  Stout,  claiming  as  father  and  heir 
of  his  deceased  infant  son,  Benjamin  Claiw 
ence  Stout,  that  he  was  entitled  to  one- 
seventh  of  the  real  estate  of  James  Clifford^ 
brought  a  suit  In  the  circuit  court  of  Harri- 
son county  against  the  children  of  Clifford 
for  a  partition  of  the  real  estate  left  by  Clif- 
ford. The  case  resulted  in  a  decree  holding 
that  Stout  was  entitled  to  one-seventh  inter- 
est in  said  real  estate,  and  that  certain 
grandchildren  of  James  Clifford  had  also 
shares  therein  In  right  of  their  dead  parents, 
who  died  after  the  death  of  James  Clifford, 
and  directing  a  partition  of  said  real  estate. 
From  this  decree  John  Clifford,  Sarah  B. 
Dolan,  and  Anna  C.  Brennan  appealed. 

[1]  What  estate  did  the  widow  Sarah  Clif- 
ford take  under  the  will  of  James  Clifford? 
On  the  answer  to  that  question  depends  the 
decision  of  this  case.  A  number  of  able  and 
elaborate  briefs  discuss  this  case  In  many 
views,  and  cite  dozens  of  cases  from  all  quar^ 
ters  more  or  less  bearing  upon  it  I  shall  not 
discuss  any  large  fraction  of  them,  because 
to  do  so  would  make  an  opinion  prolix  and 
confusing,  and  becloud  rather  than  enlighten. 
To  the  members  of  this  court  the  case  has  not 
seemed  difficult.  The  intent  of  Clifford  in 
his  will  must  control.  It  has  been  well  said 
that,  '*in  disputes  upon  wills  cases  seldom 
elucidate  the  subject,  which,  depending  on 
the  Intention  of  the  testator,  to  be  collected 
from  the  will,  and  from  the  relative  situation 
of  the  parties,  ought  to  be  decided  upon  the 
state  and  circumstances  of  each  case."  So 
said  President  Pendleton,  In  1794,  In  Shermer 
V.  Shermer,  1  Wash.  (Va.)  206,  1  Am.  Dec. 
460.    He  added  that  he  generally  observed 
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that  cases  more  frequently  dLsapj)oliit  than 
iUnstrate  the  intention,  and  that  he  was  free 
to  own  that,  where  a  testator's  intention  was 
apparent  to  him,  cases  must  be  strong,  nnl- 
toTxn^  and  apply  pointedly,  before  they  would 
preyall  to  frustrate  that  Intention. 

It  la  claimed  for  the  appellants  that  Sarab 
Clifford,  widow  of  James  Clifford,  under  his 
wni  took  an  estate  in  fee,  not  a  mere  life 
estate,  and  only  those  who  can  claim  as  heirs 
under  her  can  take  any  interest,  which  would 
Bhint  out  Stout,  and  that  the  decree  giving 
him  a  share  is  erroneous.    This  contention 
that  Sarah  Clifford  took  a  fee  is  based  on  the 
case  of  May  t.  Joynes,  20  Qrat  (Va.)  692, 
decided  in  1857,  and  cases  following  it    That 
case  inyolved  a  will  by  which  the  testator 
save  to  his  wife  **my  whole  estate  real  and 
personal,  especially  all  real  estate  I   may 
hereafter  acquire,  to  have  during  her  life, 
but  with  full  power  to  make  sale  of  any  part 
of  the  said  estate  and  to  convey  absolute  title 
to  the  purchasers,  and  use  the  purchase  mon- 
ey for  investment  or  any  purpose  that  she 
pleases,  with  only  this  restriction,  that  what 
ever  remains  at  her  death  shall,  after  paying 
any  debts  she  may  owe,  or  any  legacies  that 
she  ooay  leave,  to  be  devided  as  follows'' — 
then   specifying  limitations  to  his  children 
and  grandchildren.    It  was  held  that  the  wife 
took  an  absolute  fee,  and  that  tlM  limitation 
over  of  whatever  remained  at  her  death  was 
inconsistent  with  such  fee  simple  and  failed. 
This  is  based  on  the  doctrine  spoken  in  Bur- 
well  V.  Anderson,  8  Leigh  (Va.)  348,  saying 
that  from  the  earliest  time  it  was  received 
doctrine  of  common  law  that  an  absolute  and 
unqualified  power  of  disposing,  conferred  by 
will,  and  not  controlled  or  explained  by  any 
other  provision,  should  be  construed  as  a  gift 
of  absolute  property;  that  the  power  of  ab- 
solute disposition  is  the  eminent  quality  of 
absolute  property;  that  he  who  has  the  abso- 
lute property  and  that  he  to  whom  is  given  the 
absolute  power  over  an  estate  acquires  there- 
by absolute  property,  unless  there  is  some- 
thing in  the  gift  which  negatives  and  over- 
throws this  otherwise  irresistible  implication. 
In  Mflhollen  v.  Rice,  18  W.  Va.  510,  Judge 
Green  said  this:  "It  is  settled  that  if  a  testa- 
tor gives  property  to  a  devisee  or  legatee,  to 
use  or  dispose  of  at  his  pleasure — ^that  is,  to 
consume  or  spend,  sell  or  give  away,  at  his 
pleasure — such  devisee  or  legatee  has  the  fee- 
simple  or  absolute  property,  even  though  his 
Interest  in  it  be  called  by  the  will  a  life  es- 
tate, and  there  be  a  provision  in  the  will, 
whereby  what  may  remain  of  the  property  at 
the  death  of  the  devisee  or  legatee  is  given 
to  another  person."    It  thus  appears  that  a 
material,  essential  element  of  the  rule  Just 
stated  is  that,  where  a  life  estate  Is  express- 
ly given,  to  convert  It  into  a  fee  there  must 
be  dear  power  of  disposition  given  to  the 
devisee  of  the  life  estate.    Without  at  all  as- 
sailing the  rule  above  stated,  we  say  that  the 
role  does  not  apply  In  this  case-— does  not 
govern  this  case.  Why?    Because  Clifford's 


will  does  not  contain  such  clear,  distinct 
power  in  Sarah  Clifford  to  sell  or  dispose  of 
the  land.  That  is  the  touchstone  of  this 
case.  Look  at  the  will.  It  contains  no  ex- 
press power.  It  does  not  say,  as  did  the  will 
in  May  v.  Joynee,  that  Sarah  Clifford  should 
have  power  to  sell  or  to  will  or  otherwise 
dispose  of  the  property.  There  is  no  such 
express  power  found  in  It.  As  Judge  Poffen- 
barger  said,  in  Behrens  v.  Baumann,  on  page 
59  of  66  W.  Va.,  on  page  6  of  66  S.  El,  27  L. 
R.  ▲•  (N.  S.)  1092 :  "No  power  of  disposition 
or  consumption  is  expressly  given  her.  In 
express  terms  her  estate  is  defined  as  one  for 
life."  But  it  is  said  there  Is  such  power 
given  by  implication  by  the  words  "after  my 
wife  is  death  that  the  property  if  any  is  left 
shall  be  devided  eucely  amounff  the  children.** 
Upon  the  four  words,  *1f  any  Is  left,"  rests 
the  contention  that  the  life  estate  is  elevated 
into  a  fee  in  the  wife,  and  drying  to  the 
children  all  estate,  though  the  testator  has 
declared  that  they  shall  have  the  property 
after  their  mother's  death.  Thus  what  the 
words  of  the  will  declare  to  be  a  life  estate 
is  made  a. fee  simple.  Thus  a  remainder  in 
fee  written  by  the  will  Is  made  nothing,  and 
this  by  the  magic  force  of  those  four  words. 
We  would  think  from  the  will,  and  from  the  re- 
lation of  father  to  wife  and  child,  and  from 
our  knowledge  of  the  love  of  father  for  his 
children,  that  the  father's  intent  was  to  give 
the  use  of  the  property  to  his  wife  for  life 
and  remainder,  after  she  had  done  with  It, 
to  the  children  of  his  loins.  Our  knowledge 
of  love  of  father  to  wife  and  child  would  tell 
us  this.  We  have  right  to  place  this  court  In 
the  place  of  Clifford,  having  wife  and  chil- 
dren to  provide  for.  His  duty  to  provide  for 
all.  The  will  does  Just  what  we  would  say 
he  would  do.  The  will,  to  conform  to  this 
natural  Instinct  of  love;  but  the  construction 
contended  for  defeats  all  this,  forgets  the 
children,  and  vests  In  the  wife  who  In  her 
old  age  did  not  need  it,  a  large  property 
which  she  might  lose  by  mismanagement  or 
give  away  to  a  second  husband  or  somebody 
else,  and  leave  seven  children  penniless. 
Shall  we  work  this  result  by  implication,  a 
dim  one  at  that?  And  this  construction  runs 
counter  to  a  rule  of  law  found  in  Graham  v. 
Graham,  28  W.  Va.  36,  48  Am.  Rep.  864,  hold- 
ing: '*The  heir  will  not  be  disinherited,  un- 
less it  is  done  by  the  express  terms  of  the 
will  or  by  necessary  implication.  The  heir 
being  favored  in  law,  there  should  be  no 
strained  construction  to  work  a  disinherison, 
where  the  words  of  the  will  are  ambiguous.'* 
Those  four  words  in  this  will  are  ambiguous, 
entirely  impotent,  and  inconclusive  to  bring 
about  the  construction  sought  to  be  giv^i 
this  will.  Again,  I  say  the  appellants  rest 
their  case  on  Implication  from  the  clause 
above  quoted,  and  I  repeat  that  it  is  not  plain 
enough  to  work  this  result.  The  words  of 
the  will,  to  be  conformable  to  what  we  would 
expect  from  a  testator  situated  as  was  Clif- 
ford, give  the  widow  only  a  life  estate,  plain- 
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ly  do  thlis;  yet  tbls  remainder  Is  to  be  de- 
feated by  tbose  few  words.  **Wben  implica- 
tions are  allowed,  they  must  be  such  as  are 
necessary,  or  at  least  highly  probable,  and 
not  merely  possible.  In  construing  a  will, 
conjecture  must  not  be  taken  for  Implication. 
Necessary  implication  means  so  strong  a 
probability  of  intention  that  an  intention  con- 
trary to  that  imputed  to  the  testator  cannot 
be  supposed.  The  whole  will  taken  together 
must  produce  the  conviction,  that  the  testa- 
tor's Intention  was  to  create  the  estate  raised 
by  Implication."  Graham  v.  Graham,  23  W. 
Va.  37,  48  Am.  Rep.  364.  See  Bartlett  v.  Pat- 
ton,  33  W.  Va.  78,  10  S.  m  21.  5  L.  R  A.  523, 
Coberly  v.  Earle,  60  W.  Va.  295,  54  S.  B.  336, 
and  Earle  v.  Coberly,  65  W.  Va.  1631  64  S.  E. 
628.  "A  clearly  expressed  Intention  in  one 
portion  of  the  will  is  not  to  yield  to  a  doubt- 
ful construction  in  another  part."  Bell  t. 
Humphrey,  8  W.  Va.  6, 11. 

It  was  the  general  intent,  the  dominating 
Intent,  of  Clifford  to  give  only  a  life  estate  to 
his  wife,  the  remainder  to  his  children.  The 
case  last  cited,  same  point,  says  that  "when 
the  general  intent  of  the  testator  is  clear,  and 
It  Is  impracticable  to  give  effect  to  all  the  lan- 
guage expressive  of  some  particular  intent, 
the  latter  must  yield  to  the  former."  So,  un- 
der this  rule,  and  being  ambiguous  if  so, 
those  four  words  would  have  to  be  eliminate 
ed  and  the  provision  for  life  estate  and  re- 
mainder prevail.  But  we  can  assign  those 
words  a  reasonable  oflflce.  We  say  that  they 
must  mean  that  Sarah  Clifford  could  use  per- 
sonal property  consumable  in  the  use,  and 
perhaps  money  or  securities.  Such  uses  as 
a  life  tenant  could  make.  Brant  v.  Coal  Co., 
03  U.  S.  326,  23  L.  Ed.  927;  Bartlett  v.  Pat- 
ton,  33  W.  Va.  71,  10  S.  E.  21,  5  L.  R.  A.  523. 
In  Behrens  ▼.  Baumann,  66  W.  Va.  56,  66 
S.  E.  5,  27  L.  R.  A.  (N.  S.)  1092,  the  meaning 
given  to  such  words  Is  that  they  apply  to 
personal  estate  in  such  use  of  life  estate  as 
a  life  tenant  may  make  of  it  Thus,  we  as- 
sign a  meaning  to  those  words  consistent 
with  the  general  intent  of  the  will,  plainly 
expressed  by  it;  that  Is,  to  give  a  life  estate 
to  the  wife,  the  remainder  to  the  children. 
In  the  Behrens  Case  it  is  held  that  though  a 
clause  In  a  will  clearly  expressing  a  particu- 
lar or  special  intent  will  prevail  over  such 
general  Intent,  doubtful  expressions,  merely 
susceptible  of  a  meaning  inconsistent  there- 
with, will  not  do  SO;  It  says  that,  if  It  is 
done  by  implication,  it  must  be  so  plain  that 
the  contrary  cannot  be  supposed.  Our  West 
Virginia  cases  uphold  this  construction  of 
this  wilL  Take  the  case  of  Milhollen  v.  Rice, 
13  W.  Va.  510.  The  will  gave  the  wife  per- 
sonal property,  *to  use  and  dispose  of  at  her 
discretion  during  her  natural  life,  and  also 
to  have  the  right  of  disposal  at  her  death." 
It  was  held,  because  of  that  power  of  dispos- 
al and  use,  that  she  took  an  absolute  estate, 
though  the  will  declared  it  to  be  a  life  es- 
tate: whereas,  as  to  the  land  the  will  said 
that  the  wife  during  life  might  use  it,  but 
had  only  a  life  estate,  the  court  saying  that, 


as  there  was  no  power  of  disposition  given 
the  wife  as  to  the  land,  she  had  only  a  life 
estate.  Take  the  case  of  Behrens  y.  Baumann. 
A  life  estate  given  wife  to  be  administered 
for  the  beheflt  of  herself  and  others  was  not 
enlarged  into  a  fee  simple  by  the  following 
phrase,  describing  the  property  to  go  over, 
"whatsoever  may  be  left"  The  case  also 
says  that  such  indefinite  expressions  cannot 
be  allowed  the  widest  signification  of  which 
they  are  capable,  if,  when  so  read,  they  con- 
flict with  the  general  intent  expressed."  The 
general  intent  in  the  will  before  us  is  to 
create  a  life  estate  for  a  wife  and  the  remain- 
der to  children.  That  is  what  we  would  call, 
ander  the  case  of  Morgan  v.  Morgan,  60  W.  Va. 
327,  55  S.  B.  389.  the  dominant  intent  This 
purpose,  the  dominant  or  primary  intent,  in 
the  language  of  Judge  Cox,  In  that  case,  al- 
though there  was  language  prescribing  a  life 
estate,  yet  as  there  was  plain  intent  to  give 
complete  power  of  disposition  to  the  life  ten- 
ant, she  was  held  to  have  a  fee  simple;  but  in 
our  case  there  is  no  such  dominant  Intent  in 
favor  of  the  widow,  and  the  case  upholds  our 
holding.  I  can,  and  do,  cite  even  the  case 
which  is  the  fulcrum  for  the  lever  with  which 
the  appellants  would  lift  the  life  estate  to  a 
fee  (May  t.  Joynes)  to  support  our  position. 
Why  so?  Because  the  reason  of  decision  In 
that  case  lies  in  the  very  broad  and  strong 
language  found  in  the  will  in  that  case,  giv- 
ing the  life  devisee  power  of  sale  of  land  and 
to  consume  or  give  its  proceeds  by  will.  The 
want  of  such  a  clear  clause  repelled  a  fee  in 
McDonald  v.  Jarvis,  64  W.  Va.  62,  60  S.  B. 
990,  131  Am.  St.  Rep.  889.  That  case  calls 
for  such  a  clause.    Our  case  does  so. 

These  principles  close  the  case,  and  it  is 
not  necessary  to  notice  some  of  the  very 
many  cases  cited  by  counsel  for  appellants. 
Riddick  v.  Cohoon,  4  Rand.  (Va.)  547.  An 
absolute  legacy,  with  provision  that,  if  lega- 
tee die  without  issue,  then  all  that  shall  be 
left  at  death,  over  to  others.  Here  was  an 
absolute  gift,  not  for  life,  and  under  the 
principle  that,  when  an  absolute  estate  is 
given  and  one  Inconsistent  is  given,  the  lat- 
ter is  repugnant  and  void.  So  in  Elcan  y. 
Lancasterian,  2  Pat.  &  H.  (Va.)  53,  Shermer 
V.  Shermer,  1  Wash.  (Va.)  266,  1  Am.  Dec. 
460,  goes  on  a  dear  power  of  disposal;  intent 
governed.  Bowen  v.  Bowen,  87  Va.  438, 12  S. 
E.  885,  24  Am.  St  Rep.  664;  Robertson  y. 
Hardy,  23  S.  E.  766,  2  Va.  Dec.  275;  Carr  y. 
Effinger,  78  Va.  ,197;  Davis  v.  Heppert,  96 
Va.  775,  32  S.  E.  467;  Hunter  v.  Hicks,  109 
Va.  615,  64  S.  E.  988;  Hansbrough  v.  Trus- 
tees, 110  Va.  15,  65  S.  m  467;  Johnson  y. 
Smith,  108  Ytu  725,  62  S.  E.  958;  Randall  y. 
Harrison,  109  Va.  686,  64  S.  E.  992.  In  these 
cases  the  wills  give  power  of  sale. 

We  admit  that  some  late  Virginia  cases 
say  that  such  words  as  'If  any  Is.  left,"  In 
the  Clifford  will,  give  a  fee  to  the  life  devisee 
by  implication.  Farlsh  y.  Wayman,  91  Va, 
430.  21  S.  B.  810;  Rolley  y.  RoUey,  109  Va. 
449,  63  S.  R.  988,  21  L.  R.  A.  (N.  S.)  64.  We 
regard  them  unsound,  and  cannot  follow  then^ 
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Under  declsiona  In  almost  all  oUier  8tateB» 
and  In  tbe  United  States  Supreme  Conft* 
eyen  sndi  words  of  iK>wer  of  disposal  as  in 
ICay  y.  Joynes  glye  only  a  life  estate.  Brant 
y.  CkMU  Ck>.,  93  U.  S.  826,  23  L.  Bd.  927.  If 
their  rule  Is  followed,  of  course,  the  widow 
In  our  case  took  only  a  life  estate.  Brown  y. 
Strother,  102  Va.  145,  47  S.  EL  236.  No  life 
estate,  and  conrt  said  legatee  had  power 
of  di8i>osal* 

Some  of  the  children  died  before  their 
mother  died,  and  to  exclude  them  it  is  argued 
that  even  if  we  say  that  Clifford's  will  gives 
the  widow  only  a  life  estate,  with  remainder 
to  the  children,  that  remainder  would  not 
yest  until  the  death  of  the  widow,  and  thus 
only  those  children  then  living  would  take. 
We  do  not  accede  to  this  position.  The  law 
favors  the  vesting*  of  estates.  Suter  y.  Suter, 
68  W.  Va.  690,  70  &  B  705.  That  case  would 
vest  the  remaUider  at  testator's  dea,th.  When 
Clifford  said  that  upon  his  wife's  death  his 
estate  should  go  to  his  children,  did  he  not 
mean  to  at  once  give  them  an  estate  await- 
ing for  possession  and  enjoyment  only  the 
end  of  the  life  estate?  Why  shall  we  say  he 
intended  to  vest  not  until  then?  What  pur- 
pose would  he  have  for  such  postponement? 

[2]  "Vested  remainders*'  are  those  by  which 
a  present  vested  interest  passes  to  the  party, 
though  to  be  enjoyed  in  future,  and  by  which 
the  estate  is  Invariably  fixed  to  go  to  a  cer- 
tain person  after  the  particular  estate  is 
spent.  11  Va.  &  W.  Va.  Encyclopedia  Digest, 
817.  "The  true  criterion  of  a  vested  remahi- 
der  is  the  existence  in  an  ascertained  person 
of  a  present  fixed  right  of  future  enjoyment*' 
24  Am.  &  Eng.  Euqf-  Law,  389.  There  stood 
Clifford's  children  ready  to  take  possession  on 
their  mother's  death.  The  case  of  Diehl  yi 
Cotts,  48  W.  Va.  255,  37  S.  E.  546,  will  sustain 
this  holding. 

Thus  we  hold  that  Clifford's  will  gives  his 
widow  only  a  life  estate,  with  remainder  to 
his  children,  vested  at  his  death,  and  affirm 
the  decree. 

Note. — Some  time  after  the  foregoing  de- 
cision my  attention  is  called  to  the  case  of 
Herring  v.  WUliams  (N.  C.)  73  S.  B.  ^18, 
where  is  found  a  full  discussion  of  the  iron- 
struction  of  the  will  like  the  one  in  our  (use. 
It  will  decidedly  sustain  our  holding.  )*he 
first  decision  was  the  other  way;  but  oo  re- 
hearing it  was  reversed. 
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(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct.  31,  1011.     Rehearing  Denied 
Jan.  12,  1912.) 

(ByllahuM  by  the  Court.) 

Estoppel  ({  52*)— By  Conduoi. 

The  principles  of  estoppel  enunciated  in 
Railroad  Co.  v.  Perdue,  40  W.  Va.  442,  21  S. 
B.  755.  Bates  v.  Swiger,  40  W.  Va.  420,  21 
S.  B.  874,  Stone  v.  Tyree,  80  W.  Va.  t$87.  5 
S.  E.  878.  Williamson  v.  Jones,  39  W.  Va.  231, 


19  S.  B.  48C,  25  L.  B.  A.  222,  Id,,  43  W.  Va, 
582,  27  S.  B.  411,  88  L.  R.  A.  694,  64  Am.  St 
Rep.  881,  4  Am.  &  Eng.  Dec.  in  Eq.  258.  871, 
and  note,  Atlcinson  v.  Plum,  60  W.  Va.  104,  40 
«.  E.  587,  58  L.  R.  A.  788,  Hanly  v.  Watterson, 
39  W.  Va.  214.  19  S.  B.  536,  and  Pomeroy  Eq. 
Jur.  S  807,  applied  to  the  facts  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  {S  121-127 ;   Dec.  Dig.  {  52.*] 

Appeal  from  Circuit  Court,  Randolph 
County. 

Bill  by  Charles  E.  Mylius  against  Jacob 
Koontz  and  others.  Decree  for  plaintiff, 
and  defendants  appeaL  Reversed,  and  bill 
dismissed. 

C.  H.  Scott,  H.  O.  Kump,  S.  T.  Spears,  and 
Molloban,  McClintic  &  Mathews,  for  appel* 
lants.    W.  B.  Maxwell,  for  appellee. 

MIIxLER,  J.  The  injunction,  which  the 
court  below,  by  its  .final  decree,  of  August  5, 
1909,  refused  to  dissolve,  in  accordance  with 
the  prayer  of  the  bill,  enjoined  defendants, 
Jacob  Koontz,  E.  P.  Phillips  and  John 
Stamm,  their  servants,  agents  and  employees, 
from  severing  and  removing  any  timber 
whatever  from  either  lots  number  14,  15  and 
21,  and  especially  from  number  14  and  15, 
of  the  subdivision  of  the  Phillips  and  Law 
survey,  of  nineteen  thousand  acres,  as  plat- 
ted by  David  Goff,  commissioner  of  forfeit- 
ed and  delinquent  lands  for  Randolph  Coun- 
ty, in  1840. 

The  plaintifTs  claim  Of  title  to  these 
lands,  particularly  to  lots  14  and  15,  is  the 
same  as  that  relied  on  by  him  in  Mylius  y. 
Raine-Andrew  Lumber  Company,  an  action 
for  damages  for  cutting  timber,  in  which 
the  Judgment  below  in  his  favor  was  revers- 
ed by  this  court,  and  the  case  remanded  for 
a  new  trial.    —  W.  Va.  — ,  71  S.  E.  404. 

The  defendants,  Koontz^  Phillips  and 
Stamm,  claim  title  to  411.8  acres,  part  of 
the  land  in  controversy,  by  deed  from  their 
co-defendant,  Tbomas  J.  Arnold,  and  Eu- 
genia H.,  his  wife,  dated  November  12,  1003b 
Their  title  to  the  four  other  tracts  involved 
they  derived  as  follows;  a  half  uDdivided 
interest  therein,  by  deed  from  said  Thomas 
J.  Arnold  and  wife,  and  Elizabeth  E.  Arnold, 
executrix,  etc.,  dated  November  14,  1906; 
the  other  undivided  half  interest  therein, 
they  obtained  from  Charles  R,  Durbin  and 
wife,  by  deed  dated  November  27,  1906.  The 
object  of  the  bill  is  not  to  try  the  legal  title 
to  these  lands,  but  to  maintain  a  status  quo, 
until  the  legal  title  can  be  adjudicated  in  a 
suit  in  ejectment  which  the  bill  alleges  plain- 
tiff has  brought  and  has  pending  against  de- 
fendants. 

^s  we  view  the  case  presented  by  the 
pleadings  and  proofs,  it  is  wholly  unneces- 
sary to  enter  upon  any  consideration  of  the 
conflicting  legal  titles  to  these  lands.  The 
decree  appealed  from,  though  modifying  the 
injunction  in  certain  particulars,  not  neces- 
sary to  notice,  in  effect,  overrules  the  motion 
of  defendants  to  dissolve  the  injunction  as 
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modified.  This,  th^,  1b  simply  an  appeal 
from  an  order  refusing  to  dissolve  the  in- 
junction. The  decree  In  terms  spedfloally 
provides  that:  "Nothing  In  this  order  shall 
he  construed  as  settling  the  rights  of  the 
parties  as  to  matters  In  controversy  relative 
to  lots  Na  14,  No.  15  or  No.  21,  but  aU 
rights  of  the  parties  relative  to  said  lots  are 
reserved  for  the  future  order  of  the  court,** 

The  real  and  only  question  presented  for 
decision,  therefore,  is  not  whether  the  plain- 
tiff,  AS  against  Thomas  J.  Arnold,  has  the 
better  legal  title  to  the  lands  in  controversy, 
but  whether,  as  defendants  allege  in  their 
^answers,  he  is  stopped  by  his  contract,  or 
Ills  conduct,  or  by  both,  from  denying  their 
title  to  these  lands,  and  from  intervening 
by  injunction  to  stop  them  from  cutting  the 
timber  thereon. 

The  facts  pleaded  by  respondents  are  not 
denied,  but  admitted  by  plaintiff;  that  in 
the  spring  of  1907,  some  months  after 
Koontz,  Phillips  and  Stamm  had  obtained 
their  deeds  for  these  lands,  and  had  begun 
building  their  mills  and  houses,  preparatory 
to  cutting  the  timber,  Mylius  notified  them 
of  his  claim,  and  not  to  cut  or  remove  the 
timber.  This  interference  of  Mylius  was  at 
once  brought  to  the  attention  of  Arnold,  who 
a  day  or  two  afterwards  met  Mylius  in  the 
law  ofilce  of  Arnold's  son  at  Elkins,  Stamm 
being  present,  where  Mylius  and  Arnold,  as 
they  both  admit,  verbally  agreed  on  a  settle- 
ment of  their  differences,  as  Arnold  claims, 
on  the  terms  of  a  prior  agreement  in  writ- 
ing between  them,  made  in  1904.  Stamm, 
though  present,  or  nearby,  claims  not  to 
have  heard  the  full  terms  of  this  agreement; 
but  he  says,  as  both  Mylius  and  Arnold  ad- 
mit, that  they  then  notified  him  that  they 
had  settled,  and  that  he  and  his  co-partners 
were  free  to  go  ahead  with  their  operationa 
Arnold's  testimony  in  reference  to  this 
agreement  in  substance  is,  that  Mylius  and 
he  had  a  previous  written  agreement  about 
this  411.8  acres,  and  that  he  supposed  it 
was  settled;  that  when  Mylius  made  objec- 
tion to  the  operations  of  Koontz,  Phillips 
and  Stamm  they  came  to  him  about  It,  and 
that  he  and  Mylius  talked  the  matter  over 
again  and  had  a  further  understanding,  sat- 
isfactory to  him,  namely,  using  his  language, 
that  "in  event  any  of  this  land  was  deter- 
mined to  be  his,  I  was  to  pay  Mr.  Mylius 
the  price  per  acre  for  that  that  was  uncut, 
and  for  that  part  of  the  land  that  Mr.  Myli- 
us had  cut  over,  I  was  to  give  him  other 
land  of  equal  value  in  place  of  it  That  was 
about  the  agreement  between  us,  and  that's 
what  they  came  to  see  me  about  The  agree- 
ment was  satisfactory  between  Mr.  Mylius 
and  myself." 

The  agreement  in  writing  of  1904,  refer- 
red to  by  the  witness  and  exhibited  with 
his  evidence  provides,  in  substance,  that  if 
in  the  suits  of  Arnold  against  the  Ralne- An- 
drew Lumber  Co.,  and  Mylius  against  the 
eame  company  it  should  be  found  that  the 


northern  line  of 'lot  No.  14,  of  the  Phillips 
and  Law  survey,  is  the  same  as  what  is 
known  as  the  Kupfer  line;  or  wherever  the 
northern  line  of  said  lot  No.  14,  and  the 
northeastern  comer  of  lot  No.  15,  should  be 
located  In  said  suits,  then,  in  consideration 
of  one  dollar,  In  hand  paid*  and  the  cove- 
nants thereinafter  set  forth,  Mylius  agreed 
to  release  to  Arnold  all  his  dalm  to  the  land 
north  of  the  Kupfer  line,  and  east  of  three 
beeches,  or  east  of  wherever  said  comer  of 
lot  No.  15,  might  be  located,  and  north  of  a 
line  extending  from  where  said  comer  might 
be  located  by  said  suits,  south  76*  east,  with 
variation  south  78*  east;  also  to  the  own- 
ers of  lot  No.  21  of  said  survey,  his  claim, 
as  owner  of  said  lot  No.  15,  to  all  that  por- 
tion thereof  north  of  a  line  run  north  76*, 
with  variation  78*  wesf  from  said  three 
beeches,  or  wherever  said  northeastern  cor- 
ner of  said  lot  might  be  located  by  said 
suits,  to  the  intersection  of  a  line  mn  from 
two  hemlocks  and  a  service,  north  14*  east, 
with  variation  north  17*  east  And  In  con- 
sideration of  the  premises,  and  the  sum  of 
one  dollar  by  Mylius  to  Arnold  in  hand  paid, 
Arnold  thereby  agreed  to  release  to  Mylius 
all  his  right,  title  and  interest  acquired  by 
deed  from  Tecum,  commissioner,  to  848  acres, 
a  portion  of  lot  No.  22  of  said  survey,  south 
of  a  said  line  run  from  the  northeastern 
comer  of  said  lot  No.  15  (three  beeches  as 
claimed  by  said  Raine),  or  from  wherever 
said  comer  might  be  established  by  said 
suits,  S.  76*  east,  with  variation  south  78* 
east;  and  also  to  release  to  Mylius  his  in- 
terest in  lot  No.  21,  the  Hare  lot,  south  of 
a  line  run  from  said  three  beeches,  or  from 
wherever  said  northeastern  comer  of  lot  No. 
15  should  be  located  and  established  by  said 
suits,  north  76*  west  with  variation  north 
73*  west  to  the  Intersection  of  a  line  run 
from  said  southwest  comer  of  lot  No.  15» 
north  14*  east  with  variation  north  17* 
east  By  the  last  paragraph  thereof  it  is 
said  that  this  agreement  Is  to  obviate  any 
further  difllcultles  which  may  arise  between 
the  parties,  as  to  where  the  line  between 
said  lots  may  be,  and  to  thus  locate  and  de- 
termine them,  as  they  may  be  located  in 
said  suits. 

That  this  written  agreement  Is  In  full  force 
and  binding  on  the  parties  is  not  seriously 
controverted.  It  is  charged  by  Arnold  In  a 
general  way,  that  Mylius  has  violated  the 
terms  of  the  agreement  but  we  do  not  im- 
derstand  Arnold  to  claim  that  the  agreement 
is  thereby  abrogated  or  nullified. 

As  we  interpret  the  evidence  of  Arnold* 
relattcg  to  the  verbal  agreement  we  under- 
stand him  to  say,  not  as  might  be  inferred 
from  his  language  perhaps,  that  this  agree- 
ment was  on  the  same  terms  as  the  written 
one,  but  that  the  terms  of  the  written  agree- 
ment were  again  talked  ove^  and  were  sat- 
isfactory to  both  parties,  and  that  because 
of  the  controversy  with  Koontz,  Phillips 
and  Stamm,  the  written  agreement  was  sujh 
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Iklemented  by  the  verbal  agreement,  provid- 
ing,  how,  as  already  recited,  the  parties 
should  account  to  each  other  for  the  land  in 
the  events  contemplated  by  the  written  con- 
tract 

Both  Arnold  and  Mylius  agree,  moreover, 
that  in  condnding  this  verbal  agreement 
they  notified  Stamm,  for  Koontz,  Phillips 
and  Stamm,  that  they  had  settled  their  dif- 
ferences, and  that  they,  Koontz,  Phillips 
and  Stamm  were  free  to  go  on  with  their 
contract,  and  cut  the  timber,  unaffected  by 
the  claims  of  Mylins.  Mylins  concedes,  al- 
so, as  testified  by  Stamm,  that  he  confirmed 
the  agreement  afterwards  in  subsequent  con- 
versations, and  that  it  was  not  until  about 
the  time  of  the  bringing  of  this  suit  and  ob- 
taining the  injunction  in  March,  1909,  near- 
ly two  years  intervening,  and  after  said  firm 
had  completed  the  building  of  its  mills  and 
houses,  and  made  contracts  for  lumber  to  be 
cut,  rendering  them  liable  for  damages,  and 
had  paid  all,  or  nearly  all,  the  purchase 
money  for  the  land,  that  Mylius  set  up  a 
contrary  claim. 

These  facts  are  pleaded  and  proven  by  ap- 
pellants, Koontz,  Phillips  and  Stamm,  in 
estoppel  of  Mylius*  right  to  maintain  and 
prosecute  the  present  suit  against  them. 
The  question  before  us  then,  is,  do  these 
facts  constitute  a  good  defense?  We  are  of 
opinion  that  they  do,  and  that  as  to  said 
firm,  the  injunction  should  have  been  wholly 
dissolved,  and  the  bill  dismissed.  We  reach 
this  condusion  readily  on  the  legal  princi- 
ples enunciated  and  elaborated  by  this  court 
in  Norfolk**  Western  E.  Co.  v.  Perdue,  40 
W.  Va.  442,  21  S.  B.  755;  Bates  v.  Swiger, 
40  W.  Va.  420,  21  S.  E.  874;  Stone  v.  Tyree, 
30  W.  Va.  687,  6  S.  E.  878;  Williamson  v. 
Jones,  39  W.  Va.  231,  19  S.  B.  436,  25  L.  R. 
A.  222;  Id.,  43  W.  Va.  662,  27  S.  E.  411,  38 
li.  R.  A.  694,  64  Am.  St  Rep.  891,  4  Am.  & 
Bug.  Dec  in  Eq.  258,  371,  and  note;  Atkin- 
son V.  Plum,  50  W.  Va.  104.  40  S.  E.  587, 
58  Lw  R.  A  788;  Hanly  v.  Watterson,  39  W. 
Va.  214,  19  S.  B.  636;  Pomeroy,  Eq.  Jur. 
section  807. 

It  is  objected  by  Mylius  to  this  defense, 
that  Stamm  was  present  and  knew  that  the 
contract,  then  verbal,  was  to  be  reduced  to 
writing  on  the  back  of  the  agreement  of 
1904,  and  that  being  a  contract  relating  to 
land,  he  was  charged  with  knowledge  of  the 
law,  that  it  was  not  enforceable,  and  not 
binding  on  the  parties  until  reduced  to  writ- 
ing. 

The  answer  to  this  contention  is  that 
Koontz,  Phillips  and  Stamm  are  not  seeking 
in  this  suit  enforcement  of  the  contract  be- 
tween Arnold  and  Mylius,  and  no  one,  not 
even  Arnold,  has  pleaded  the  statute  of 
frauds.  The  statute  of  frauds,  to  be  availa- 
ble, must  be  pleaded.  Cunningham  v.  Cun- 
ningham, 46  W.  Va.  1,  32  S.  B.  998;  Howell 
V.  Harvey,  66  W.  Va.  310,  64  S.  E.  249,  22 


li.  R.  A.  (N.  S.)  1077;  20  Cyc  311,  812,  and 
notes. 

It  is  conceded  on  all  hands  that  Arnold 
and  Mylius  made  an  agreement,  and  notified 
Stamm  for  his  firm  that  they  had  settled 
their  differences,  and  to  go  on  with  their 
timber  operations.  This  agreement  was  re- 
afiirmed  afterward  by  Mylius,  who  stood  by 
for  nearly  two  years,  knowing  that  that  firm 
was  relying  on  those  representations,  and 
were  continually  changing  their  condition 
for  the  worse  before,  by  this  suit,  he  again 
set  up,  against  them,  his  claim  of  title  to 
these  lands.  The  authorities  already  cited, 
and  many  others  in  Virginia  and  in  this 
state  concur  in  holding  the  general  proposi- 
tion, applicable  here,  that  "Where  one,  by 
words  or  conduct,  intentionally  causes  an- 
other to  believe  in  the  existence  of  a  certain 
state  of  things,  or  such  words  or  conduct 
are  of  such  nature  as  he  has  reason  to  be- 
lieve will  cause  him  to  so  believe,  and  such 
other,  not  knowing  the  contrary,  acts  there- 
on, the  former  will  be  estopped  from  aver- 
ring or  claiming  under  a  different  state  of 
things,  then  existing  and  known  to  him,  to 
the  prejudice  of  the  other  party."  See  6 
Ency.  Dig.  Va.  &  W.  Va.  Reports,  230  et  seq. 
Equitable  estoppel  under  such  circumstanc- 
es will  operate  to  vest  or  divest  the  title  to 
real  estate,  in  spite  of  the  statute  of  frauds. 
See  note  to  Williamson  v.  Jones,  4  Am.  & 
Eng.  Dec.  in  Eq.  258,  371. 

Our  opinion  is  that  as  to  Koontz,  Phillips 
and  Stamm,  the  decree  below  should  be  re- 
versed, the  Injunction  wholly  dissolved  and 
the  bill  dismissed,  and  it  will  be  so  ordered. 


(fiO  W.  Vo.  16») 

VARNBY  &  EVANS  v.  HUTCHINSON  LUM- 
BER ft  MFO.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  19,  1911.) 

(Byllahus  ly  the  Court,) 

1.  COBPOBATIONS  (§  406*)— PO WEBS  AND  LlA- 
BILITIBS— RBPBBSENTATION  BY  OfFICBBS — 
AUTHOBITT  OF  PBESIDENT. 

The  president  of  a  corporation  has  no  in- 
herent power  to  make  contracts  on  its  behalf. 
[Ed.   Note.— For  other  cases,  see   Corpora- 
tions, Cent.  Dig.  |  1612;   Dec  Dig.  §  406.*1 

2.  COBPOBATIONS  (J  410*)— PO WEBS  AND  LIA- 
BILITIES—REPBESENTATION  BY  OrncEBfr— 
AUTHOBITY  OF  PbESIDENT. 

Authority  in  the  president  of  a  corpora- 
tion, engaged  in  the  manufacture  and  sale  of 
lumber,  to  purchase  expensive  machinery  for 
use  in  its  business  cannot  be  inferred  from  liis 
management  and  control  of  its  ordinary  busi- 
ness. 

[Ed.  Note.— For  other  cases,  see   Corpora- 
tions, CentDig.  IS  1629-1632 ;  Dec.Dig.  §  410.»] 

3.  COBPOBATIONS  (§  432*)— POWEBS  AND  LIA- 
BILITIES—RePBESENTATXON      BY     OFFIGEBa— 

Evidence. 

The  authority  of  the  president  of  a  cor- 
poration to  make  a  certain  contract  on  its  be- 
half being  in  issue  in  a  trial,  it  is  error  to 


«For  other  cases  see  same  topic  and  section  NUMBBK  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
7»  S.E.— 21 
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ezdnde  liLi  offered  testimony  denying  such  an- 
thority. 

[EM.  Note.— For  other  cases,  see  Corpora- 
tions, Gent  Dig.  {  1733;    Dec.  Dig.  S  432.*] 

4.   COBPOBATIONS   (§  432*)— POWBSS  AND  LIA- 
BILITIES—REPBESSNTATIOIT     BT     OfFICBBS— 

Evidence. 

Evidence  of  management  of  the  ordinary 
business  of  a  corporation,  engaged  in  the  man- 
ufacture and  sale  of  lumber,  by  its  president 
is  insufficient  to  sustain  a  verdict  against  it 
for  purchase  money  of  expensive  machinery 
for  use  in  its  business,  on  the  theory  of  a  con- 
tract made  by  the  president,  in  the  absence  of 
evidence  of  ratification  of  the  alleged  contract 
by  the  defendant  or  reception  of  the  benefit  of 
the  contract. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §  1737 ;  Dec  Dig.  {  432.*] 

Error  to  Circuit  Court,  Mingo  County. 

Action  by  S.  M.  Vamey  and  another,  part- 
aers  under  the  firm  name  of  Vamey  &  Evans, 
against  the  Hutchinson  Lumber  &  Manu- 
facturing Company.  Judgment  for  plaintiffs, 
And  defendant  brings  error.  Reversed  and 
remanded  for  new  trial. 

Wyatt  &  Graham  and  Sheppard,  Goody- 
koontz  &  Scherr,  for  plaintiff  in  error. 
Stokes  &  Bronson,  for  defendants  in  error. 

POFFENBARGER,  J.  After  this  case  was 
x'emanded  to  the  circuit  court  of  Mingo  coun- 
ty, in  obedience  to  the  decision  of  this  court, 
as  reported  in  64  W.  Va.  417,  63  S.  E.  203, 
a  trial  was  had  which  resulted  in  a  verdict 
for  the  plaintiffs  for  the  sum  of  $1,230,  a 
portion  of  which  was  released  to  prevent 
the  court  from  setting  it  aside,  and  judg- 
ment was  rendered  for  the  residue  thereof, 
$558.40. 

Insufficiency  of  the  evidence  to  sustain  the 
verdict  and  •the  exclusion  of  certain  testi- 
mony are  the  only  assignments  of  error  we 
deem  it  necessary  to  pass  upon.  The  de- 
fendant Is  a  corporation,  and  the  verbal  con- 
tract sued  upon  is  alleged  to  have  been  made 
with  its  president  This  was  a  contract  for 
the  purchase  of  a  portable  engine  and  a  saw- 
mill at  the  price  of  $14230.  As  stated  in  the 
evidence  for  the  plaintiff,  it  was  very  in- 
formal, and  whether  it  was  made  or  not 
seems  to  depend  largely  upon  the  credibility 
of  two  men,  the  agent  of  the  alleged  vendors 
and  the  president  of  the  defendant  company, 
who  explicitly  denies  the  purchase  and  al- 
most every  fact  and  circumstance  relied  up- 
on as  Indicating  it  There  was  no  proof  of 
any  express  authority  in  the  president  of 
the  corporation  to  make  the  purchase,  and 
no  conduct  on  his  part,  or  on  the  part  of  the 
corporation,  tending  to  show  such  authority 
is  in  evidence,  except  his  alleged  purchase 
of  the  engine  and  sawmill,  and  his  admis- 
sion that  he  had  charge  of  the  business  of 
his  company,  'Mx>  a  certain  extent,'*  In  Mingo 
county,  and  of  its  "operation*'  in  a  certain 
place,  "so  far  as  the  manufacture  was  con- 
cemeid,  and  shipments,  etc."    The  court  re- 


fused to  allow  the  defendant  to  prove  by 
him  that  his  company  had  not  in  any  way 
authorized  him  to  purchase  this  property. 
It  is  also  conclusively  shown  that  the  com- 
pany never  accepted  the  property,  nor  had 
it  in  its  possession  at  any  time. 

The  defendant  was  not  a  dealer  In  en- 
gines and  sawmills.  It  was  engaged  In  the 
lumber  business.  Though  machinery  of  the 
Icind  alleged  to  have  been  sold  may  have  been 
owned  and  used  by  it,  its  general  purpose 
was  not  the  purchase  of  such  machinery  for 
resale.  In  other  words,  it  was  not  a  dealer 
in  machinery.  The  disposition  of  the  two 
assignments  of  error,  therefore,  must  de- 
pend largely  upon  the  legal  inquiry  as  to 
whether  the  president  of  such  a  corporation 
has  inherent  authority  to  purchase  expensive 
machinery  to  be  used  by  it  in  its  business, 
or  to  constitute  what  may  be  called  its  plant 
or  a  substantial  part  thereof. 

[1]  Of  the  power  of  the  president  of  a 
corporation.  Cook  on  Corporations,  at  section 
716,  says:  "His  duty  is  merely  to  preside  at 
meetings  of  the  board  of  directors,  and  to 
perform  only  such  other  duties  as  the  by- 
laws or  resolutions  of  the  board  of  directors 
may  expressly  authorize.  This  is  a  rule 
established  by  the  great  weight  of  author- 
ity. The  board  of  directors  may,  of  course, 
expressly  authorize  the  president  to  con- 
tract; or  his  authority  to  contract  may 
ari^e  from  his  having  assumed  and  exercised 
that  power  in  the  past;  or  the  corporation 
may  ratify  his  contract  or  accept  the  bene- 
fits of  it  and  thereby  be  bound.  But  the 
general  rule  is  that  the  president  cannot  act 
or  contract  for  the  corporation  any  more 
than  any  other  director.*'  Morawetz  on 
Corporations,  at  sections  637,  638,  substan- 
tially agrees  with  Cook's  statement  of  the 
law.  It  says:  "The  implied  powers  of  the 
president  of  a  corporation  depend  upon  the 
nature  of  the  company's  business  and  the 
measure  of  authority  delegated  to  him  by 
the  board  of  directors.  It  seems  that  a 
president  has  no  greater  powers,  by  virtue 
of  his  office  merely,  than  any  other  director 
of  the  company,  except  that  he  is  the  pre- 
siding officer  at  the  meetings  of  the  board. 
♦  .♦  •  However,  the  presidents  of  corpora- 
tions, by  general  custom,  exercise  much  wid- 
er powers  than  those  accorded  to  them  by 
the  authorities  cited  in  the  preceding  sec- 
tion; and  this  custom  has  been  judicially 
recognized."  The  power  exercised  by  gen- 
eral custom,  judicially  recognized,  h&B  Its 
limitations, .  however,  as  shown  by  the  au- 
thorities cited  in  support  of  the  text  Cook, 
at  section  716  of  his  work,  also  refers  to 
it  in  these  terms:  "The  fact  however,  that 
he  Is  almost  always  the  corporate  officer  who 
is  directed  to  sign  the  corporate  contracts 
that  have  been  authorized  by  the  board  of 
directors  has  led  to  an  enlargement  of  his 
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importance  as  a  corporate  officer.  Hence  the 
rale  bas  arisen  In  New  York  that  a  contract, 
which  apparently  la  a  corporate  contract, 
being  signed  by  the  president,  is  presumed 
to  be  a  corporate  contract  nntll  the  want  of 
authority  of  the  president  Is  shown  by  the 
corporation."  He  then  shows  that  a  few 
courts  have  gone  further.  Proceeding,  Mor- 
awetz  says,  at  section  638:  '*There  can  be 
no  doubt  that  the  board  of  directors  may 
Inyest  the  president  with  anthorlty  to  act 
as  chief  executive  officer  of  the  company. 
This  may  be  done,  either  by  an  express  res- 
olution, or  by  acquiescence  In  a  course  of 
dealing.  A  person  dealing  with  the  presi- 
dent of  a  corporation  in  the  usual  manner, 
and  within  the  powers  which  the  president 
has  been  accustomed  to  exerdde  without  the 
dissent  of  the  directors,  would  be  entitled 
to  assume  that  the  prudent  had  actually 
been  Invested  with  those  powers."  A  few 
cases  may  go  beyond  this  doctrine,  but  it 
undoubtedly  states  the  limits  of  the  powers 
of  the  president  of  a  corporation  as  recog- 
nized generally  throughout  the  country.  It 
accords  with  Uie  principles  declared  and  ap- 
plied by  this  court  Bank  v.  Kimberlands, 
16  W.  Va.  566;  Bank  v.  Manufacturing  Co., 
56  W.  Va.  446,  49  S.  B.  644;  Thompson  v. 
Manufacturing  Co.,  60  W.  Va.  42,  63  S.  B. 
906,  6  L.  R.  A.  (N.  8.)  811. 

[3]  The  admissions  of  the  president  as  a 
witness  in  the  case  show  conduct  or  a  course 
of  dealing  indicating  some  authority  in  him 
to  represent  his  company.  To  anticipate 
such  evidence  and  show  he  had  no  author- 
ity to  purchase  this  property,  he  offered  to 
testify  that  his  company  had  not  conferred 
it  upon  him.  The  extent  of  his  authority 
was  a  fact  for  the  Jury«  unless  it  was  so 
plainly  established  by  the  evidence  that  the 
court  could  declare  it  as  matter  of  law. 
As  his  admissions  were  obviously  not  con- 
clusive, and  there  was  no  other  evidence 
tending  to  show  his  authority,  the  question 
was  one  for  jury  determination,  upon  which 
the  court  should  have  admitted  all  relevant 
and  material  evidence  offered.  Hence  we 
think  the  rejection  of  the  offered  testimony 
to  prove  want  of  authority  was  plainly  er- 
r<meous. 

[2, 4]  Moreover,  we  are  of  the  opinion  that 
the  evidence  relied  upon  to  prove  authority 
to  make  the  contract  is  wholly  insufficient 
As  we  have  said,  the  corporation  was  not  a 
dealer  in  machinery.  Authority  in  the  presi- 
dent to  buy  it  could  not  be  inferred  from  his 
management  of  the  company's  business,  If 
his  admissions  can  be  regarded  as  sufficient 
to  prove  his  character  as  manager.  There 
is  no  proof  of  any  course  of  dealing  suffi- 
cient to  justify  such  an  inference.  It  does 
not  appear  that  he  had  ever  before  bought, 
for  or  on  behalf  of  his  company,  an  engine 
or  sawmill,  or  any  other  machinery,  appar- 


ently designed  for  use  as  a  part  of  Its  plant 
All  that  he  said  is  that  he  has,  or  had  had, 
charge  of  its  business  in  Mingo  county  *'to 
a  certain  extent,"  and  charge  of  a  certain 
^'operation"  In  that  county.  There  Is  no 
evidence  of  any  established  course  of  busi- 
ness, or  conduct  on  the  part  of  the  president, 
relating  to  transactions  of  the  kind  Involved 
here,  and  acquiescence  of  the  company  there- 
in, nor  of  ratification  of  the  alleged  contract, 
nor  of  the  reception  of  benefit  thereof  in 
any  sense  or  degree.  The  company  never 
accepted  the  property,  or  any  part  of  it 
Hence  the  court  should  have  directed  a  ver-' 
diet  for  the  defendant  as  requested,  and, 
not  having  done  so,  should  have  sustained 
the  motion  to  set  aside  the  verdict 

The  erroneous  judgment  will  be  reversed, 
the  verdict  set  aside,  and  the  case  remanded 
for  a  new  triaL 


(69  W.  Va.  606) 

WHITB  V.  TOWN  OF  ROMNBY  et  aL 

(Sopreme  Court  of  Appeals  of  West  Virsinia. 

Oct  24,  1911.) 

(Syllahug  hy  the  Court.) 

Bminent  Domain  (|  9*)— Authobitt  to  Bz- 
ebciss  powkb— water  supply. 

A  manicipal  corpora tion,  when  necessary 
to  do  80  to  obtain  a  water  supply  for  the  nse 
of  the  town  or  city,  may  condemn  land,  though 
situated   outside   the   corporate  limits. 

[Ed.  Note.--For  other  cases,  see  Eminent 
Domain,  Gent.  Dig.  {{  27--34;   Dec  Dig.  {  9.*] 

Poffenbarger,  J.,  dissenting. 

Petition  of  John  Baker  White  for  a  writ  of 
prohibition  against  R.  W.  Dailey,  Jndge,  and 
the  Town  of  Romney.    Writ  denied. 

J.  E.  Chilton  and  John  Baker  White,  for 
petitioner.  J.  S.  Zimmerman  and  J,  Sloan 
Knykendall,  for  respondent  Town  of  Romney. 

BRANNON,  J.  The  town  of  Romney  is  a 
municipal  corporation  holding  its  charter  un- 
der chapter  47  of  the  Code.  In  June,  1911, 
the  town  filed  in  the  circuit  court  of  Hamiv- 
shlre  county  a  petition  seeking  to  condemn  a 
small  parcel  of  land  having  upon  it  a  spring 
of  water,  for  the  purpose  of  supplying  the 
town  with  an  adequate  supply  of  water  for 
the  public  use,  which  land  is  the  property  of 
John  Baker  White.  The  said  White  seeks  a 
writ  of  prohibition  from  this  court  to  prohibit 
the  said  circuit  court  and  town  of  Romney 
from  entertaining  and  prosecuting  the  said 
condemnation  proceeding.  The  ground  on 
which  White  rests  his  claim  for  the  prohibi- 
tion is  that,  as  the  land  to  be  condemned  lies 
outside  the  corporate  limits  of  the  town, 
therefore  the  town  has  no  power  or  right  to 
condemn  the  land.  He  claims  that,  whilst 
the  town  can  construct  and  operate  water- 
works within  its  limits,  it  cannot  condemn 
land  outside  the  corporate  limits  for  supply 
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of  water.  He  cites  the  case  of  City  of 
Charleston  ▼.  Reed,  27  W.  Ya.  681t  55  Am.  Rep. 
336,  and  other  cases,  holding  that:  "A  mu- 
nicipal corporation  can  exercise  the  following 
powers  and  no  others:  Blrst,  those  gn^anted 
by  express  words  In  Its  charter  or  the  general 
statute  under  which  it  is  incorporated;  sec- 
ond, those*  necessarily  or  fairly  implied  In  or 
incident  to  the  powers  thus  expressly  grant- 
ed; and,  third,  those  essential  to  the  declared 
purpose  of  the  corporation,  not  simply  con- 
venient, but  indispensable."  White  claims 
that  no  statute  gives  the  town  power  to  go 
outside  its  limits  to  thus  acquire  land  for 
water  purposes. 

The  Code,  in  chapter  47,  {  14,  says  that  the 
mayor,  recorder,  and  councilmen  of  a  city, 
town  or  village  shall  be  a  body  politic  and 
corporate  and  have  perpetual  succession,  sue 
and  be  sued,  '^purchase  and  hold  real  estate 
necessary  to  enable  them  the  better  to  dis- 
charge their  duties,  and  needful  for  the  good 
order,  government  and  welfare  of  said  city, 
town  or  village."  Section  28  says:  •'The 
council  of  such  city,  town  or  village  shall 
have  plenary  power  and  authority  therein 
•  *  *  to  erect  or  authorize  or  prohibit  the 
erection  of  gas  works,  electric  works  or  water 
works  in  the  city,  town  or  village.*'  White 
lays  special  emphasis  upon  the  presence  of 
the  word  "therein"  and  the  words  "in  the 
city,  town  or  village*'  found  in  section  28. 
He  says  those  words  show  an  intent  on  the 
i)art  of  the  Legislature  to  limit  waterworks 
and  all  their  appliances  to  the  town  boundary. 
We  do  not  think  that  such  was  the  intent  of 
the  use  of  those  words.  They  were  used 
merely  as  descriptive  of  the  territory  of 
operation  of  waterworks.  It  cannot  be  pos- 
sible that  those  words  were  meant  to  prohibit 
a  town  or  city,  when  necessary,  to  go  outside 
its  limits  to  get  a  necessary  supply  of  water; 
they  were  intended  as  descriptive  of  the  use 
or  purpose  of  the  waterworks.  Thus  we  see 
from  those  sections  that  a  town  is  a  corpora- 
tion given  power  to  establish  waterworks  and 
to  acquire  real  estate  necessary  to  enable 
it  to  discharge  their  functions  and  needful 
for  the  welfare  of  the  town.  Can  we  not  say 
that  land  Is  highly  necessary  for  the  con- 
struction of  waterworks?  Can  we  not  say 
that  land  for  waterworks  is  necessary  for 
the  welfare  of  a  town?  Thus  the  town  has 
I>ower  to  acquire  land  for  such  purposes  by 
purchase  by  the  letter  of  section  14.  The 
Legislature  has  there  declared  that  land  is 
needful  for  a  town  in  some  cases  where  nec- 
essary to  perform  its  functions.  A  town 
may  so  acquire  by  purchase. 

It  may  acquire  land  by  condemnation. 
Chapter  13,  Acts  of  the  Extraordinary  Ses- 
sion of  the  Legislature  of  1907  (Code  Supple- 
ment of  1909,  c.  42,  S  2,  cl.  8),  amendihg  chap- 
ter 42  of  the  Code,  in  section  2,  cl.  8,  says 
that  land  may  be  condemned  "by  any  city, 
town  or  village  or  company,  now  incorporated 
or  hereafter  incorporated  for  the  purpose  of 
establishing  waterworks  for  the  public  use, 


to  acquire  any  land  necessary  for  the  con- 
struction of  reservoirs,  dams,  cisterns,  and 
other  waterworks  which  may  be  necessary 
for  its  purposes  and  land  and  right  of  way  for 
pipes,  conduits  for  the  conveyance  of  water 
and  so  much  water  from  any  springs,  rivers 
and  creeks  as  may  be  necessary  for  its  purpos- 
es.*' Here  is  a  very  broad,  wide  power  of  con- 
demnation given  municipal'  corporations  for 
water  purposes.  It  contains  no  language  limit- 
ing the  power  of  condemnation  to  lands  within 
the  municipal  limits.  It  says  "any  land,*'  "any 
springs,  rivers  and  creeks."  It  gives  right  to 
condemn  lands  necessary  for  waterworks 
purposes  without  any  limitation  to  municipal 
limits.  We  may  reasonably  say  that,  if  such 
a  restraint  on  the  power  of  the  town  was 
intended,  it  would  be  found  in  the  statute. 
We  know  that  a  supply  of  water  for  a  town 
or  city  is  highly  useful,  and  essential,  in 
many  instances  indispensable.  The  Legisla- 
ture knew  that  in  many  instances  it  would 
be  impossible  to  secure  a  sufficient  supply  of 
water  within  the  municipal  limits.  It  knew 
that  in  many  of  the  towns  and  cities  of  the 
state  water  is  obtained  from  beyond  their 
boundaries.  It  Intended  to  confer  this  indis- 
pensable power  without  restraint  to  the  cor- 
porate limits.  In  most  cases  the  power  of 
condemnation,  if  so  limited,  would  be  worth- 
less. It  does  seem  unreasonable  to  say  that 
these  statutes  taken  together  must  be  con- 
strued to  limit  the  power  of  the  municipality 
in  the  maintenance  of  waterworks  to  the 
municipal  boundary.  We  have  to  insert  such 
a  limitation  into  the  statute  by  Judicial  con- 
struction, and  that  too  against  public  utility* 
and  thus  cramp  the  powers  of  municipalities 
in  the  discharge  of  essential  functions.  Such 
a  construction  would  be  against  public  policy. 
It  would  be  ruinous  to  towns  and  cities.  In 
28  Cyc.  606,  we  find  It  stated  that  as  a  rule 
municipal  corporations  may  not  acquire  prop- 
erty without  their  limits,  but  that  "the  Legis- 
lature, however,  may  confer  such  power, 
either  in  express  terms  or  by  necessary  impli- 
cation; and  there  are  cases  in  which,  without 
any  special  grant  of  such  power,  it  has  been 
implied  as  necessary  to  carry  out  powers 
granted."  A  number  of  cases  are  cited  for 
this  proposition.  Keller  v.  Riverton,  161  Pa. 
422,  29  Atl.  82,  so  holds.  Our  Legislature 
gives  the  towns  power  to  have  waterworks, 
and  the  power  can  be  implied  to  get  water 
beyond  their  limits.  We  find  it  stated  in  28 
Cyc.  954,  that,  "although  a  municipality  has 
usually  no  authority  outside  its  limits,  yet 
authority  to  act  beyond  its  bounds  is  some- 
times implied  on  ground  of  special  necessity." 
In  28  Cyc.  917,  it  is  laid  down  that,  if  a 
municipaJ  corporation  is  "authorized  to  con- 
struct such  a  system,  they  have  implied  au- 
thority, when  necessary,  to  go  beyond  their 
limit  and  acquire  property  to  obtain  an  out- 
let so  as  to  make  it  effective."  This  relates 
to  sewerage.  Why  is  not  the  same  power 
implied  for  waterworks? 
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It  is  abundantly  established,  and  Indeed 
virtually  conceded  in  the  brief  for  White, 
that  a  city  or  town  may  extend  its  sewer  out- 
let beyond  its  limits.  Elliott  on  Roads  and 
Streets,  in  the  last  edition,  section  559,  says: 
••The  right  to  provide  for  the  drainage  of 
streets  and  to  construct  and  repair  sewers 
is  generally  granted  to  cities  in  express  terms 
by  their  charters  or  by  the  statute  govern- 
ing their  incorporation;  but,  without  any 
express  grant  of  such  authority,  the  right  to 
exercise  it  is  regarded  as  incident  to  the  gen- 
eral power  to  maintain  and  control  streets. 
The  authority  of  the  municipality  as  to  such 
matters  may  extend  even  beyond  the  city  lim- 
its; and,  unless  prohibited  by  charter  or 
statute,  the  city  has  inherent  power  to  con- 
tract for  and  construct  works  beyond  the 
corporate  limits  for  the  discharge  of  sewage 
where  the  same  is  necessary."  In  the  case  of 
the  City  of  Richmond  v.  Gallego  Mills  Co., 
102  Va.  165,  45  S.  E.  877,  it  is  held  that  a 
municipal  corporation  may  maintain  neces- 
sary sewers  outside  its  bounds  as  incident  to 
its  general  powers  to  maintain  and  control 
its  streets,  without  any  express  grant  of  au- 
thority for  that  purpose.  This  is  sustained  by 
much  authority  as  to  sewerage.  McQuillin, 
Municipal  Ordinances,  %  513.  See  Langely  ▼. 
Augusta,  118  Ga.  590,  45  S.  E.  486,  98  Am. 
St.  Rep.  134,  holding  this  power  in  municipali- 
ties, and  citing  many  authorities  in  its  sup- 
iwrt,  including  the  leading  case  of  Coldwater 
V.  Tucker,  36  Mich.  474,  24  Am.  Rep.  601. 
I  quote  the  following  from  10  A.  &  E.  Ency. 
of  Law,  238:  "The  authority  vested  in  a 
municipal  corporation  to  construct  sewers 
carries  with  it  all  subsidiary  power  necessary 
to  make  it  effective,  and  hence  if,  in  the  con- 
struction of  sewers,  It  becomes  necessary  to 
make  use  of  private  property,  the  municipali- 
ty has  an  Implied  power  to  acquire  subh  prop- 
erty by  lawful  means."  This  would  Include 
similar  power  as  to  waterworks.  The  power 
to  have  sewer  outlets,  pesthouses,  and  ceme- 
teries Is  unquestionable  and  comes  from  ne- 
cessity for  the  public  weal.  Why  not  as  to 
waterworks?  Water  Is  essential  and  indis- 
pensable for  the  comfort  and  health  of  the 
people  of  the  town,  necessary  in  draining 
streets,  for  household  purposes,  for  carrying 
off  sewerage.  Sewers  cannot  be  operated 
without  water.  Why  does  not  necessity  give 
to  towns  an  Implied  power  to  se^  a  source 
of  supply  outside  of  town  by  fair  implication? 
For  myself  I  would  not  appeal  to  power  by 
Implication,  because  I  think  our  statute  of 
1907,  giving  broad  power  of  condemnation, 
without  limitation  to  town  boundary,  may  be 
said  to  be  an  express  grant  of  power  to  con- 
demn for  water  supply  outside  the  town.  But 
If  wrong  in  this,  I  do  assert  such  power  by 
implication.  Here  is  a  town  given  power  to 
maintain  waterworks  and  the  power  of  con- 
demnation for  waterworks,  and  when  It  is 
necessary  it  has  Implied  power  to  get  water 


outside  its  limits.  The  authority  cited  for 
White — Charleston  v.  Reed,  and  many  other 
cases — ^lays  down  the  legal  proposition  that 
towns  have  powers  "necessarily  or  fairly  im- 
plied In  or  Incident  to  expressly  granted 
powers  and  those  essential  to  the  declared 
purpose  of  the  corporation."  Christie  v. 
Maiden,  23  W.  Va.  667;  Richards  v.  Clarks- 
burg, 30  W.  Va.  491,  4  S.  B  774,  and  other 
cases.  When,  under  such  authority,  it  is 
necessary  for  a  town  to  go  outside  Its  limits 
for  water,  it  has  the  clear  implied  power  to 
do  so  to  carry  out  the  duties  Imposed  upon  it 
We  therefore  discharge  the  rule  and  re- 
fuse the  writ  of  prohibition. 

POFFENBARGER,  J.,  dissents. 

(70  W.  Va.  IW) 

TRIUMPH  ELECTRIC  CO.  v.  EMPIRE 
FURNITURE  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dee.  19,  1911.) 

(Byllabu9  ly  the  Court.) 

1.  Chattel  Mostoages  (fi§  130,  138*)— Pbof- 
EBTT  Subject— Recob DING  Acts. 

A  deed  of  trust  upon  personal  property,  to 
be  acquired  by  the  grantor  after  the  delivery  of 
the  trust  deed,  does  not  pass  the  legal  title  to 
the  property,  but  creates  an  equitable  lien  in 
favor  of  the  creditor,  and  is  protected,  by  sec- 
tion 3  of  chapter  74  of  the  Code,  against  an 
unrecorded  reservation  of  title  to  such  after- 
acquired  property  in  favor  of  the  vendor  in 
the  sale  to  the  grantor  In  the  deed  of  trust. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  if  217,  228-236;  Dec.  Dig.  %% 
130,  i38.*] 

2.  Chattel  Mobtgages  (i  18*)— Peopbbtt 
SuBjEOT— Afteb-Acquibbo  Pbopebtt. 

Such  a  deed  of  trust  la  a  contract  to  arfve 
a  lien  on  the  property  when  acquired,  which  a 
court  of  equity  will  enforce. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Qent  Dig.  {{  61-66;    Dec.  Dig.  {  18*] 

3.  Judicial  Sales  (§  60*)— Title  and  Rights 
of  pubchaseb. 

A  sale  of  such  property  under  a  decree  in 
an  equity  suit,  to  which  the  vendor  is  not  a 
party,  to  have  the  deed  of  trust  declared  fraudu- 
lent or  preferential  in  violation  of  the  statute 
against  preferences,  passes  to  the  purchaser  the 
superior  right  of  the  trust  deed  creditors. 

[Ed.  Note.— For  other  cases,  see  Judicial  Sales, 
Cent.  Dig.  %\  00-96;   Dec  Dig.  §  60.*] 

4.  Chattel  Mobtgages  (I  138*)— Pbiobitt 
OF  IiiEN— Conditional  Salech-Rbcobding 
Acrre— "Pubchaseb." 

Such  a  creditor  is  regarded  in  equitv  as  a 
''purchaser,"  within  the  meaning  of  the  re- 
cording statutes,  and  the  decree  of  sale,  treating 
the  equitable  lien  as  having  been  perfected  in 
equity  by  specific  execution  of  the  contract  to 
give  a  lien,  evidenced  by  the  deed  of  trust, 
passes  the  legal  title  to  the  property. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  f  138.* 

B\>r  other  definitions,  see  Words  and  Phrases, 
voL  7,  pp.  6858-5860 ;  vol.  8,  p.  7775.] 

Error  to  Circuit  Court,  Cabell  County. 
Action  by  the  Triomph  Electric  Company 
against    the    Empire    Furniture    Company. 


*Foroth«r 
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Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  rendered. 

Williams,  Scott  &  Lorett,  for  plaintiff  in 
error.  Campbell,  Brown  &  Dayis,  for  de- 
fendant in  error. 

POFFENBARGER,  J.  This  case  presents 
a  question  of  title  to  personal  property ;  the 
plaintiff  claiming  under  a  reservation  there- 
of in  a  contract  of  sale,  and  the  defendant 
under  a  purchase  at  a  Judicial  sale,  founded 
upon  the  theory  of  a  lien  upon  the  property 
by  a  deed  of  trust,  subsequent  in  date  to  the 
contract  reserving  title.  To  a  judgment  in 
favor  of  the  plaintiff,  the  defendant  has  ob- 
tained a  writ  of  error. 

From  an  agreed  statement,  made  part  of 
the  record,  the  following  material  facts  are 
obtained :  On  the  16th  day  of  October,  1907, 
the  Probst  Furniture  Company  executed  a 
deed  of  trust  to  E.  B.  Williams  and  H.  T. 
£x>vett,  trustees,  to  secure  the  payment  of 
certain  negotiable  promissory  notes  in  fa- 
vor of  Geo.  N.  Biggs  and  others.  It  con- 
veyed all  the  property  then  owned  by  the 
company  and  such  property  as  it  should 
thereafter  acquire  and  install  or  place  in, 
upon,  or  about  the  real  estate,  buildings, 
structures,  and  appliances  of  the  grantor, 
and  was  recorded  on  the  day  of  execution 
thereof.  On  the  14th  day  of  October,  the 
grantor  in  that  deed  of  trust  purchased  from 
the  Triumph  Electric  Company,  another  cor- 
poration, an  electric  belted  generator  and  a 
belted  vertical  engine  for  the  sum  of  $498, 
of  which  $98  was  paid  in  cash.  Three  notes 
were  executed  for  the  balance,  payable  in 
30,  60,  and  90  days,  and,  as  stated,  there  was 
a  reservation  of  title  to  the  property,  by  a 
written  contract  of  sale,  until  payment  of  the 
notes.  This  contract  gave  the  vendor  the 
right,  in  the  case  of  default  in  payment 
thereof  at  maturity;  to  repossess  itself  of  the 
property  and  take  possession  of  it  wherever 
found.  About  one  month  after  the  purchase 
of  this  property,  delivery  thereof  was  made, 
and  it  was  installed  in  the  plant  of  the  pur- 
chaser. The  contract  reserving  title  was  not 
recorded  until  the  15th  day  of  April,  1908, 
about  five  months  after  delivery  of  the  prop- 
erty. In  April,  1908,  a  suit  was  instituted 
against  the  Probst  B^miture  Company  to 
have  the  deed  of  trust  in  favor  of  Biggs  and 
others  declared  fraudulent  and  preferential, 
and  incidentally  to  have  a  receiver  appoint- 
ed, andt  on  April  27,  1908,  Rufus  Switzer 
and  Paul  W.  Scott  were  appointed  special 
receivers,  and  took  charge  of  the  property. 
On  the  18th  day  of  July,  1908,  an  order  was 
entered  in  that  suit  for  the  sale  of  all  of 
the  property  of  the  Probst  Furniture  Com- 
pany, and  such  sale  was  made  on  the  7th 
day  of  October,  1908;  C  R.  Comer,  trustee, 
becoming  the  purchaser.  Comer  was  per- 
sonally notified,  at  the  time  of  the  sale,  of 
the  plaintifTs  claim  of  title  and  its  intention 
to  demand  the  possession  of  the  property. 


Later  he  conveyed  the  machines  h^ e  in  con- 
troversy to  the  Empire  Furniture  Company, 
the  defendant,  in  whose  possession  they  were 
at  the  date  of  the  institution  of  this  action. 
It  is  admitted  that  the  balance  of  $400  due 
on  the  purchase  money  has  not  been  paid, 
and  also  that  the  notes  secured  by  the  deed 
of  trust  were  assigned  to  Comer,  trustee, 
and  by  him  to  the  Empire  Furniture  Com- 
pany, prior  to  the  institution  of  this  action. 

Had  the  Probst  Furniture  Company  been 
the  owner  of  the  machines  at  the  date  of  the 
execution  of  the  deed  of  trust,  superior  title 
in  the  defendant  would  be  clear,  since  it  is 
a  purchaser  under  a  decree,  ordering  a  sale 
of  the  property  to  satisfy  liens.  But  it  is 
rightly  contended  that  the  instrument  cre- 
ated no  legal  lien  upon  the  machines,  since 
the  grantor  therein  did  not  then  own  the 
property.  It  can  be  regarded  as  having 
done  no  more  than  create  an  agreement  to 
give  a  lien  upon  that  property  to  secure  a 
debt  Such  an  agreement  constitutes  an 
equitable  lien,  but  not  a  legal  one.  Upon 
these  settled  propositions,  the  defendant  in 
error  relies  in  support  of  its  claim  that  the 
purchaser  under  the  deed  of  trust  obtained 
no  right  that  a  court  of  law  can  recognize 
or  respect 

[1]  That  a  mortgage  or  deed  of  trust  up- 
on personal  property,  to  be  obtained  by  the 
grantor  after  the  execution  thereof,  passes 
no  legal  title  is  well  settled.  Homer-Gay- 
lord  Co.  V.  Fawcett,  50  W.  Va.  487,  40  S.  E. 
564,  57  L.  R.  A.  869;  Jones,  Chat  Mort  fi 
138;  5  A.  &  E.  Enc.  L.  979.  That  it  gives 
an  equitable  lien  is  equally  well  settled. 
Homer-Gaylord  Co.  v.  Fawcett,  Hupra;  Jones, 
Chat  Mort  {  170;  5  A.  &  D.  Ena  L.  982. 
This  principle  agrees  with  the  interpretation 
and  effect  of  imperfect  mortgages  and  deeds 
of  trust  upon  real  estate.  A  defective  deed 
of  trust  on  land  is  good  as  against  creditors 
and  subsequent  purchasers  (Atldnsoii  ▼.  Mill- 
er, 84  W.  Va.  115,  11  S.  E.  1007,  9  L.  R.  A. 
544),  since  it  is  justly  regarded  as  a  record^ 
able  contract  to  give  a  lien,  and  equity 
treats  that  as  done  which  ought  to  have 
been  done.  Assuming  these  two  madiines 
to  have  remained  personal  property,  agree- 
ably to  the  contention  of  the  defendant  in 
error,  and  the  deed  of  trust,  in  so  far  as  it 
relates  to  them,  to  be  unrecordable,  the  re- 
sult must  be  the  same,  by  force  of  section  3 
of  chapter  74  of  the  Code,  making  the  buyer 
of  personal  property  in  possession  thereof 
the  owner  for  the  protection  of  the  rights 
of  his  creditors  and  subsequent  purchasers 
from  him  without  notice.  As  to  them«  the 
unrecorded  reservation  is  nullified  by  the 
statute,  and,  though  the  deed  of  trust  did 
not  pass  legal  title  to  the  trustee,  nor  make 
the  cestui  que  trust  legally  a  creditor  or 
purchaser,  the  latter  nevertheless  acquired  an 
equitable   interest   therein. 

[21  Treated  as  a  contract  to  give  a  lien, 
the  instrument  conferred  a  right  in  equity 
to  charge  the  property  with  the  debt,  which 
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the  statute  protected  against  the  unrecord- 
ed reservation  of  title,  Jnst  as  the  recorda- 
tion of  the  defective  deed  on  real  estate  sav- 
ed the  benefit  of  the  contract  In  Atkinson  v. 
Miller.  The  two  species  of  property  differ. 
To  ascertain  who  is  the  owner  of  real  es- 
tate, we  must  ordinarily  go  to  the  record; 
but  to  ascertain  the  ownership  of  personal 
property  we  look  to  the  possession,  unless 
there  is  a  recorded  reservation  of  title. 
When  these  machines  came  Into  the  posses- 
sion of  the  buyer,  they  at  once  became  sub- 
ject, in  the  view  of  a  court  of  equity,  to  the 
operation  of  the  deed  of  trust,  and  such 
court  necessarily  had  the  power  to  protect 
and  vindicate  the  equitable  right  The  sit- 
uation, relation,  and  effect  were  analogous 
to  those  in  Huffard  v.  Akers,  52  W.  Va. 
21,  43  S.  E.  124,  In  which  an  unrecorded 
reservation  of  title  was  postponed  to  the 
statutory  Hen  for  rent  Differing  only  in 
respect  to  the  character  of  the  lien,  one  being 
legal  and  the  other  equitable,  the  result  must 
be  the  same,  else  a  court  of  equity  is  pow- 
erless to  enforce  a  right  it  recognizes.  Be- 
sides, a  mere  equitable  mortgage  prevailed 
over  creditors  in  Atkinson  v.  Miller,  cited. 
This  conclusion  harmonizes  with  the  great 
weight  of  authority  in  this  country,  as  will 
be  seen  by  reference  to  Jones,  Chat  Mort. 

1  173.  Judge  Story  first  elucidated  and  ap- 
plied the  principle  in  Mitchell  v.  Winslow, 

2  Story,  630,  P«d.  Gas.  No.  9,673,  and  it 
has  since  been  adopted  in  most  of  the  states. 
In  Massachusetts,  a  contrary  rule  was  ap- 
plied In  Moody  t.  Wright,  13  Mete  (64 
Mass.)  17,  46  Am.  Dec.  706,  but  now  mort- 
gages of  personal  property  to  be  acquired  In 
the  future  are.  In  that  state,  upheld  against 
creditors  of  the  mortgagor.  Bennett  v.  Bail- 
ey, 160  Mass.  Hsu,  22  N.  B.  916;  Wasser- 
man  ▼.  McDonnell,  190  Mass.  326,  76  N.  B. 
969.  In  Bngland,  Lord  Campbell  held  the 
right  of  an  execatlon  creditor  superior  to 
that  of  the  mortgagee  of  after-acquired  per- 
sonal property,  in  Holroyd  v.  Marshall,  2 
De  O.  F.  &  J.  606 ;  but,  in  this,  he  was  re- 
versed by  the  House  of  Lords  in  10  H.  Ia  Cas. 
191  (1862).  In  that  case  the  doctrine  was 
limited  to  property  in  respect  to  which 
courts  of  equity  will  specifically  enforce 
contracts;  but  the  American  cases  do  not 
seem  so  to  limit  the  application  of  the  prin- 
ciple, and  we  perceive  no  basis  for  such  a 
limitation,  since  there  is  no  legal  remedy 
by  which  the  right  can  be  enforced.  The 
contract  gives  a  mere  equitable  lien,  en- 
forceable only  in  a  court  of  equity.  It  gives 
right  to  charge  certain  property  with  a  debt, 
and  that  confers  equity  Jurisdiction,  founded 
upon  lack  or  inadequacy  of  legal  remedies. 

The  argument  for  defendant  in  error  de- 
nies to  the  person  for  whose  benefit  the 
trust  deed  was  made  the  status  of  purchaser 
or  creditor*  and  the  authorities  here  cited 


show  this  position  to  be  true  in  a  legal  sense; 
but  equity  nevertheless  accords  him  a  right, 
and  protects  it  That  right  is  described  as 
an  equitable  lien,  and  remains  so  until  it 
has  been  enforced;  but  it  arises  out  o€  a 
legal  agreement  to  give  a  lien.  Since  eq- 
uity regards  that  as  done  which  the  party 
executing  the  contract  was  bound  to  do  or 
ought  to  have  done,  the  beneficiary  is,  no 
doubt,  considered  a  purchaser.  The  decree 
treats  him  as  having  the  status  of  a  credi- 
tor secured  by  a  valid  deed  of  trust,  who 
Is  a  purchaser,  within  the  meaning  of  the 
registry  statutes.  His  right  is  of  the  same 
nature  as  that  of  an  equitable  mortgagee  of 
real  estate,  who  is  regarded  as  a  purchaser. 

If  the  two  machines,  by  annexation  to  the 
real  estate,  became  part  thereof,  the  right 
of  the  plaintifT  in  error  is  much  clearer, 
for  equity  jurisdiction  specifically  to  enforce 
contracts  for  rights  in  real  estate  is  un- 
doubted; but,  as  we  think  equity  had  juris- 
diction to  charge  them  as  personal  prop- 
erty, we  deem  it  unnecessary  to  say  whether 
they  became  real  property. 

[3,4]  The  purchaser  at  the  judicial  sale 
obtained  this  superior  right  of  the  creditor 
in  the'  deed  of  trust  Hence  he  was  not 
bound  nor  affected  by  either  actual  or  con- 
structive notice.  The  defendant  in  error 
waived  or  lost  what  would  have  been  a  su- 
perior right  by  its  failure  to  record  the  con- 
tract As  it  was  not  a  party  to  the  suit  in 
equity,  nor  under  any  duty  to  go  into  that 
suit  for  adjudication  of  its  claim,  the  ques- 
tion of  title  here  depends,  not  upon  the  ad- 
judication therein,  as  one  against  the  de- 
fendant in  error,  except  in  so  far  as  the  de- 
cree became  the  basis  of  the  transfer  to  the 
purchaser  of  a  superior  contractual  right 
Nor  is  the  date  of  the  institution  of  the  eq- 
uity suit  nor  the  stage  of  the  proceedings  at 
which  the  sale  was  ordered  therein,  nor  the 
conditions  under  which  it  was  ordered,  ma- 
terial. If  the  property  was  sold  to  satisfy 
the  equitable  lien  created  by  the  deed  of 
trust  the  decree  passed  to  the  purchaser 
the  superior  right  of  the  creditor,  as  per- 
fected by  the  decree.  If  the  bill  to  impeach 
the  deed  of  trust  for  fraud  was  sustained, 
it  avoided  that  instrument  in  favor  of  such 
parties  only  as  attacked  it  upon  the  ground 
of  fraud,  and  the  plaintiff  here  was  not  one 
of  them.  If  the  deed  of  trust  was  adjudged 
to  have  created  a  preference  in  violation  of 
the  statute,  that  adjudication  treated  it  as 
having  been  executed  for  the  benefit  of  all 
the  creditors.  It  was  not  in  any  event 
declared  wholly  void,  so  as  to  let  in  the 
reservation  of  title  relied  upon  here. 

For  these  reasons,  the  judgment  complain- 
ed of  will  be  reversed,  and  judgment  ren- 
dered here  for  the  defendant  with  costs  in 
the  court  below,  as  In  a  case  upon  a  de- 
murrer to  evidencei 
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(60  W.  Va.  784) 
FRANTZ  et  al.  r.  WYOMING  COUNTY 

COURT  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  14,  1911.) 

(SyUabuB  5y  the  Court,) 

1.  Mandaicus  (§  23*)— Pebsons  Entttlbd  to 
Relief  —  Interest  in  Subjegt-Matteb  — 
Citizens  ob  Taxpatebs. 

A  citizen,  taxpayer,  or  voter  in  any  proper 
ease  may  maintain  mandamus  to  compel  a  pub- 
lic tribunal  to  perform  a  ministerial  duty,  im- 
posed upon  it  by  law  in  favor  of  the  public 
without  showing  any  special  or  pecuniary  in- 
terest in  the  performance  thereof. 

[Eid.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  {  66 ;    Dec.  Dig.  {  23.*] 

2,  Mandaitdb  ({  23*)— Febsons  ESntitlbd  to 
Relies^— Petitionees. 

If  such  duty  arises  upon  the  filing  of  a 
petition  bearing  the  signatures  of  a  large  num- 
ber of  persons,  and  performance  is  refused, 
mandamus  lies,  at  the  instance  of  one  or  more 
of  such  petitioners,  to  compel  performance. 

[B#d.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  S  55;   Dec  Dig.  {  23.«] 

Z.  Counties  (§  34*)— Countt  Seat— Reloca- 
tion—Submission  OF  Question  to  Vote- 
Bond. 

The  statutory  bond,  conditioned  to  pay  the 
legal  costs  of  a  special  election  on  the  question 
of  relocation  of  the  county  seat  of  a  county, 
need  not  be  tendered  or  filed  with  the  petition 
for  submission  of  such  question.  It  suffices  to 
give  the  bond  at  the  term  at  which  the  petition 
is  filed. 

[E3d.    Note.— For   other    cases,    see   Counties, 
Cent.  Dig.  <§  34-37;  Dec  Dig.  {  34.*] 

4.  Counties  (J  35*)— County  Seat^Relooa- 
TioN— Submission  of  Question  to  Vote- 
Time  fob  Holding. 

The  filing  of  a  proper  petition,  in  a  year  in 
which  no  eeneral  election  is  to  be  held,  for  sub- 
mission of  such  question,  requires  submission 
thereof  at  a  special  election,  even  though,  by 
reason  of  delay  in  filing  the  j;>etition,  the  special 
election  must  occur  in  a  year  in  which  a  general 
election  will  be  held. 

[EM.    Note.— f\>r    other   cases,    see   Counties, 
Cent.  Dig.  §g  38-45 ;   Dec.  Dig.  |  35.*] 

5.  Counties  (§  34*)— County  Seat— Reloca- 
tion—Submission  OF  Question  to  Vote— 

r.  PBOCEEDINGS. 

Prevention  of  the  filing  of  a  petition  for 
such  an  election  at  a  regular  session  of  a  coun- 
ty court  by  a  clandestine  meeting  and  immediate 
adjournment  of  the  term,  with  intent  to  pre- 
vent it,  excuses  failure  to  present  or  file  the 
petition  at  such  meeting,  and  also  lack  of  a 
formal  demand,  and  amounts  to  a  refusal  on 
the  part  of  the  court  to  receive  and  act  upon 
the  petition. 

[Ed.    Note.— For   other   cases,   see    Counties, 
Cent.  Dig.  §§  34-37 ;    Dec  Dig.  S  34.*] 

6.  Mandamus  (§  81*)— Subjects  of  Relief- 
Acts  OF  Public  Officebs. 

If  a  county  court  in  regular  session  ad- 
journ without  performance  of  a  ministerial  duty 
It  was  bound  by  law  to  perform  at  such  session, 
on  behalf  of  the  public,  and  with  intent  to 
avoid  performance  thereof,  a  citizen,  desiring 
performance  of  such  duty,  may,  by  mandamus, 
compel  such  court  to  reconvene  and  perform 
it.  Quoad  the  omitted  dutjr,  the  term  of  court 
is  deemed  to  continue  until  it  has  been  per- 
formed. 

[Ekl.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §§  138,  139 ;  Dec  Dig.  S  81.*] 


Original  proceeding  by  L.  N.  Frantz  and 
others  for  mandamus  to  the  County  Court 
of  Wyoming  County  and  others.  Peremptory 
writ  granted. 

M.  F.  Matheny,  R.  D.  Bailey,  and  Farley, 
Sutphin  &  Ward,  for  petitioners.  George  P. 
Stewart,  Pros.  Atty.,  and  Howard  &  Wor- 
rell, for  respondents. 

POFFENBARGER,  J.  [1]  On  this  appUca- 
tion  for  a  peremptory  writ  of  mandamus, 
to  compel  the  county  court  of  Wyoming 
county  to  reconvene,  as  in  regular  session, 
and  permit  the  filing  of  a  petition  for  an 
election  on  the  question  of  relocation  of  the 
county  seat  of  said  county,  and  enter  an 
order  providing  for  such  election,  lack  of  pe- 
cuniary interest  in  the  relators  is  relied  up- 
on as  barring  right  to  relief.  Occasionally 
it  ia  said  in  the  text-books  and  decisions  that 
pecuniary  interest  in  the  relator  is  essential 
(19  A.  &  E.  E}nc.  L.  884;  People  y.  Masonic 
Lodge,  98  111.  635;  Payne  v.  Staunton,  55 
W.  Va.  202,  46  S.  B.  927);  but  this  generally 
occurs  in  those  cases  in  which  the  relator 
seeks  some  alleged  right  in  a  corporation  or 
a  benefit  society  by  mandamus.  There  are 
numerous  instances  in  which  we  have  grant- 
ed the  writ  at  the  instance  of  relators  hav- 
ing no  pecuniary  Interest  in  the  subject-mat- 
ter. Doolittle  v.  County  Court,  28  W.  Va. 
158 ;  Brown  v.  County  Court,  45  W.  Va,  827, 
32  S.  E.  165;  Morgan  v.  County  Court,  53  W. 
Va.  372,  44  &  B.  182;  Mann  ▼.  County 
Court,  58  W.  Va.  651,  52  S.  E.  776.  Some  of 
these  cases  were  of  the  class  to  which  this 
one  belongs — applications  by  citizens  for 
writs  of  mandamus  to  compel  county  courts 
to  perform  public  functions  concerning  elec- 
tions to  relocate  county  seats.  Any  substan- 
tial interest,  whether  pecuniary  or  not,  suf- 
fices in  all  cases  in  which  the  purpose  of  the 
writ  is  to  compel  performance  of  a  public 
duty.  Citizens,  taxpayers,  and  voters  in  all 
proper  cases  may  invoke  the  remedy  to  com- 
pel performance  of  a  duty  which  a  public 
officer  or  tribunal  owes  them,  without  show- 
ing any  interest,  other  than  that  they  are 
citizens,  taxpayers,  or  voters,  as  the  case 
may  be.  26  Cyc  404;  Merrill  on  Mand.  f 
230.  In  some  Jurisdictions,  private  individ- 
uals are  not  allowed  the  aid  of  this  writ  to 
enforce  performance  of  public  duty,  but  that 
is  not  our  rule.  Where  the  courts  do  so 
hold,  a  special  or  pecuniary  interest  must  be 
shown  to  enable  a  private  individual  to  sue 
in  mandamus.  Failure  to  notice  the  two  dis- 
tinctions here  noted  may  result  in  the  invo- 
cation of  inapplicable  precedents  and  Judi- 
cial expressions. 

[2]  The  right  of  only  5  of  the  987  petition- 
ers to  apply  for  this  writ  is  also  denied  by 
the  respondents.  It  is  usual  for  one  of  the 
petitioners  to  ask  for  the  writ  on  behalf  of 
himself  and  all  the  others;    but  we  do  not 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Sariea  A  Rop'r  indazct 
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regard  this  as  essential.  Equity  principles 
reqnlre  all  persons  Interested  In  the  sabject- 
matter  of  an  eqnlty  suit  to  be  made  parties ; 
but  those  principles  seem  not  to  apply  In 
mandamus.  Payne  v.  Staunton,  65  W.  Va. 
202,  46  S.  E.  927. 

[3]  Failure  to  tender  with  the  petitions  a 
bond,  conditioned  to  pay  all  legal  costs  of 
holding  the  election,  is  relied  upon  as  matter 
of  defense.  This  bond  must  be  given  at  the 
term  of  the  court  at  which  the  election  is 
ordered,  but  it  is  no  part  of  the  petition,  nor 
need  it  be  tendered  therewith.  E^l  com- 
pliance with  the  terms  and  spirit  of  the  stat- 
ute is  effected  by  giving  the  bond  at  that 
term  of  court  Nothing  more  can  be  re- 
quired. 

[4]  Right  of  the  county  court  to  postpone 
the  election  for  four  months,  and  so  place  it 
in  the  year  1912,  In  which  a  general  election 
will  occur,  is  Invoked  as  a  bar  to  the  relief 
sought,  In  reliance  upon  the  statutory  re- 
quirement for  submission  of  such  question  at 
a  general  election,  if  one  is  to  be  held  in 
the  year  In  which  the  petition  Is  presented. 
This  position  is  likewise  clearly  untenable, 
for  the  statute  says,  if  the  petition  is  filed 
in  any  year  in  which  no  general  election  is 
to  be  held,  the  question  shall  be  submitted 
at  a  special  election,  to  be  called  by  the 
court  and  held  not  less  than  60  days  nor 
more  than  4  months  from  the  date  of  the  or- 
der. The  date  of  the  filing  of  the  petition, 
not  of  the  election,  determines  the  character 
and  time  of  the  election. 

[S]  Alleged  refusal  of  the  county  court  to 
permit  tender,  presentation,  or  filing  of  the 
petition  and  denial  of  the  charge  raise  the 
main  issue.  It  was  circulated  and  completed 
for  filing  at  the  regular  term  of  the  court, 
commencing  on  the  4th  day  of  September, 
1911.  As  that  was  a  holiday,  the  statute  au- 
thorized postponement  of  the  sitting  until  the 
next  day,  and  no  meeting  was  held  until  aft- 
er dark  and  under  circumstances  strongly 
indicating  intentional  secrecy.  No  business 
was  transacted.  No  opportunity  was  allowed 
any  person  to  be  heard.  Though  many  cit- 
izens had  c<mie  to  the  county  seat  on  busi- 
ness with  the  court,  it  did  not  convene  until 
all,  or  practically  all  of  them,  had  returned 
to  their  homes,  and  such  as  remained,  if 
any,  were  not  advised  of  the  secret  meeting. 
Adjournment  **until  the  first  day  of  the  next 
term"  was  the  sum  total  of  the  court's  ac- 
tion, and  the  only  ground  or  cause  shown 
therefor  was  notice  of  an  application  for  an 
injunction  against  the  court,  to  prevent  the 
issuance  of  certain  orders  for  work,  to  be 
made  at  Beckley,  in  Raleigh  county,  on  Sep- 
tember 7,  1911,  a  Journey  to  which  place  re- 
quired one  day.  This  notice,  together  with 
necessity  for  appearance  to  resist  the  appli- 
cation, was  recited  in  the  adjourning  order. 
Hkd  the  court  remained  in  session  over  Tues- 
day, September  5th,  the  members  would  have 
had  the  6th  for  the  Journey.    An  adjourn- 


ment could  have  been  taken  until  Friday  or 
the  following  Monday.  Mann  v.  County 
Court,  58  W.  Va.  651,  52  S.  E.  776.  No  ne- 
cessity for  adjournment  sine  die  or  justifica- 
tion thereof  is  shown,  but  such  adjourn- 
ment. If  acquiesced  in,  would  have  defeated 
the  election.  Intent  to  bring  about  this  re- 
sult is  fairly  inferable  from  the  adjourn- 
ment, followed  by  a  special  term  for  trans- 
action of  certain  .business  which  ought  to 
have  been  disposed  of  at  the  regular  term, 
but  allowing  no  opportunity  for  the  filing  of 
the  petitions.  The  conduct  of  the  court 
is  hardly  reconcilable  to  any  other  hypoth- 
esis. Having  considered  all  the  evidence 
respecting  the  intent  and  motive  of  the  ad- 
journment, we  have  no  doubt  that  its  pur- 
pose was  to  prevent  the  filing  of  the  petition. 
Upon  this  state  of  facts,  lack  of  demand 
by  the  petitioners  and  refusal  by  the  court 
to  comply  therewith  are  insisted  upon.  Of 
course,  there  was  no  formal  demand.  The 
court  prevented  it  by  its  clandestine  meet- 
ing and  adjournment  The  petitioners  were 
upon  the  ground  ready  to  make  the  demand 
at  the  time  appointed  therefor  by  law,  and 
would  have  made  it,  had  not  their  attempt 
to  do  so  been  frustrated  in'  the  manner 
shown.  While  this  was  not  a  technical, 
formal  demand,  it  was,  under  the  circum- 
stances, an  obvious  equivalent  thereof.  The 
law  does  not  require  an  impossibility  on  the 
part  of  an  applicant  for  performance  of  pub- 
lic duty.  Indeed,  many  authorities  hold  that 
no  demand  therefor  need  be  made.  26  Cye. 
181;  19  A.  &  E.  Enc.  L.  759,  760.  Whether 
this  Is  the  correct  principle,  we  deem  it  un- 
necessary to  say.  Inasmuch  as  an  effort  to 
make  it  is  beyond  question.  The  filing  of 
the  petition  was  a  requisite  precedent  act 
on  the  part  of  the  petitioners.  Likely  that 
would  have  been  a  sufficient  demand,  since 
the  statute  makes  it  the  duty  of  the  court* 
upon  the  filing  of  the  petition,  to  order  an 
election.  Prevention  of  performance  of  this 
precedent  condition  excused  it.  Just  as  an 
actual  tender  of  money  is  excused,  if  the  par- 
ty to  whom  the  tender  should  have  been  made 
signified  his  intention  not  to  receive  it  No 
reason  is  perceived  why  this  principle,  so 
generally  recognized  and  enforced  in  other 
proceedings  and  >  relations,  should  not  apply 
here.  It  is  a  salutary  and  necessary  one. 
But  for  it,  parties  would  be  put  to  the 
trouble  of  vain  and  useless  acts,  and  rights 
defeated  by  pretexts,  subterfuges,  and  tech- 
nicalities. That  a  formal  demand  is  not  nec- 
essary, and  is  often  excused  by  the  conduct 
of  the  party  or  tribunal  upon  whom  it  would 
otherwise  have  been  necessary  to  make  It,  is 
asserted  by  the  following  authorities:  Attor- 
ney General  t.  Boston,  123  Mass.  460;  Rail- 
road Co.  V.  Commissioners,  49  Kan.  399,  30 
Pac.  456;  People  v.  Mahoney,  30  Mich.  100; 
Morton,  Bliss  &  Co.  t.  Comptroller  Ctaneral, 
4  S.  C.  430;  State  v.  Baushausoi,  49  Neb. 
558,  68  N.  W.  960;  United  States  v.  Auditors 
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(C.  O.)  8  Fed.  473 ;  Austin  v.  Cahlll,  99  Tex. 
172,  88  S.  W.  542,  89  S.  W.  552. 

The  clandestine  meeting  and  adjournment 
of  the  term  also  amounted  to  a  refusal  to 
perform  the  duty  Impof^  upon  the  court  by 
the  statute  in  behalf  of  the  petitioners.  A 
formal  and  express  refusal  to  act  is  not  nec- 
essary. Any  conduct  on  the  part  of  the  of- 
ficer or  tribunal,  under  a  duty  to  perform, 
signifying  unequivocal  intention  not  to  do 
so,  amounts  to  a  refusal.  Merrill  on  Mand.  § 
225;  State  v.  Trustees,  4  Nev.  400;  State  ▼. 
Wrlghtson,  66  N.  J.  Law,  126,  28  Ati.  56,  22 
L.  R.  A.  548 ;  State  ▼.  Rotwitt,  15  Mont  29, 
37  Pac.  845;  Brandt  ▼.  Murphy,  68  Miss.  84, 
8  South.  296 ;  State  v.  Board,  38  N.  J.  Law, 
259 ;  Goodwin  v.  Railway  Co.,  13  U.  O.  0.  P. 
254;  People  v.  Supervisors,  20  N.  Y.  252.  It 
has  been  held  that  refusal  or  conduct 
amounting  thereto,  in  advance  of  the  time  of 
performance,  justifies  the  awarding  of  the 
writ  in  advance  of  such  time  (Brandt  v. 
Murphy,  supra;  State  v.  Wrlghtson,  supra; 
State  V.  Rotwitt,  supra);  and  also  that  un- 
reasonable delay,  witb  the  manifest  inten- 
tion not  to  perform,  will  sustain  an  applica- 
tion for  the  writ  Mandamus,  though  an  ex- 
traordinary writ,  cannot  be  averted  or  de- 
nied upon  unsubstantial  and  pretextual 
grounds.  It  is  a  highly  remedial  writ 
Though  extraordinary  In  the  sense  that  it 
is  designed  to  give  relief  under  conditions 
which  make  the  delay  of  ordinary  remedies 
highly  prejudicial  or  such  remedies  wholly 
inapplicable,  when  such  a  case  arises,  the 
remedy  is  not  to  be  barred  by  shifts,  devices, 
or  subterfuges.  If  it  could  be,  it  would  prove 
ineffectual,  in  many  .instances,  to  accomplish 
its  obvious  purpose. 

In  opposition  to  the  inference  of  Intent 
to  prevent  the  filing  of  the  petitions,  and  so 
avoid  the  sequential  duty  Imposed  upon  the 
court,  lack  of  evidence  of  knowledge  on  the 
part  of  the  court  of  the  purpose  of  the  peti- 
tioners to  file  the  same  Is  Insisted  upon.  Ig- 
norance of  the  circulation  thereof,  on  the 
part  of  the  members  of  the  court  Is  hardly 
probable.  They  must  have  gone  all  over  the 
county,  and  the  fact  of  their  circulation  been 
notorious.  Besides,*  the  uselessness  of  an 
adjournment  of  a  regular  term  of  the  court 
without  the  transaction  of  any  business 
whatever.  Imports  purpose  and  design  to 
prevent  the  transaction  of  some  sort  of  busi- 
ness. However,  we  need  not  rest  our  con- 
clusion upon  mere  inference.  There  Is  posi- 
tive testimony  to  the  admission  of  knowledge 
on  the  part  of  one  or  more  of  the  commis- 
sioners of  the  existence  of  the  petitions,  and 
also  of  purpose  and  intent  on  their  part  to 
prevent  the  filing  thereof  in  the  manner  in 
which  it  was  done,  namely,  by  a  clandestine 
meeting  and  adjournment  of  the  term. 

[6]  In  response  to  the  arghlnent  against 
the  power  of  this  court  to  reconvene  the 


county  court,  for  the  purpose  of  permitting 
the  filing  of  the  petition  and  action  thereon, 
it  suffices  to  quote  the  following  declaration 
of  law  in  Mann  v.  County  Court  58  W.  Va. 
651,  52  S.  E.  776:  •'A  court  or  other  tribu- 
nal, charged  with  the  performance  of  a  man- 
datory duty  at  a  given  term  or  session, 
which  adjourns  without  having  performed 
such  duty,  may  be  reconvened  and  compelled 
to  perform  such  duty,  by  mandamus,  and  the 
act,  when  so  done,  will  be  deemed  to  have 
been  performed  at  the  term  or  session  at 
which  the  law  required  it  to  be  done.*'  In 
that  case,  we  held  that,  as  to  the  matter  of 
action  upon  a  petition  for  an  election  on  the 
question  of  relocation  of  a  county  seat  there 
had  been  no  adjournment  of  the  regular 
term.  The  court  was  still  in  session  for  the 
purposes  of  that  petition,  provided  proper 
steps  were  promptly  taken  to  compel  it  to  act 
upon  the  same.  The  county  court  and  par- 
ties in  that  case  presumably  had  no  difficul- 
ty in  following  our  direction,  since  this  court 
heard  no  more  of  the  controversy;  and,  if 
the  parties  Interested  in  this  one,  are  dis- 
posed to  obey  the  mandate  of  this  court  in 
good  faith,  they  will  have  no  difficulty  in 
complying  therewith.  It  is  only  necessary 
for  them  to  agree  upon  as  early  a  date  as 
may  be  practicable,  and  meet  and  allow 
the  petition  to  be  filed,  and  act  upon  it  in 
accordance  with  law.  How  they  shall  pro- 
ceed is  very  clearly  indicated  in  DooUttle  v. 
County  Court  28  W.  Va.  158,  and  Mann  ▼. 
County  Court,  58  W.  Va.  651,  52  S.  B.  776. 
These  directions  need  not  be  repeated  here. 
For  the  reasons  stated,  a  peremptory  writ 
of  mandamus  will  be  awarded,  commanding 
the  county  court  of  Wyoming  county  and  the 
commissioners  thereof  forthwith  to  recon- 
vene and  permit  the  petitions,  m^itioned  and 
described  In  these  proceedings,  to  be  filed 
and  act  upon  the  same  In  accordanoe  witli 
law. 


(89  w.  y».  aos) 
RYAN  ▼•  PINBY  COAL  ft  COKE  OO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  7,  1911.    Rehearing  Denied 

Jan.  12,  1912.) 

(Syttahfu  ly  the  Court,) 

Limitation  or  Actions  (5  130*)— CoitpxrxA- 
TioN— Commencement  of  Action—New  Ac- 
tion Aftbb  Dibmissai^ 

One  whose  action,  commenced  within  the 
time  allowed  by  law,  has  been  erroneously  ^- 
missed  on  a  plea  in  abatement  for  variance  be- 
tween the  writ  and  the  declaration,  after  refus- 
al to  permit  an  amendment  of  the  writ  may 
bring  a  new  action,  having^  the  same  purpose 
as  the  one  dismissed,  within  a  year  after  the 
date  of  dismissal,  though  after  his  right  of  ac- 
tion would  have  been  barred  by  limitation,  had 
the  dismissed  action  not  been  instituted. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  §{  55a-566;  Dec  Dig.  | 
130.*] 


•V0r  other 
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Error  to  Circuit  Court,  Raleigh  County. 

Action  by  C.  C.  Ryan  against  the  Piney 
Goal  &  Coke  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed and  remanded. 

T.  N.  Read  and  A.  A.  Lilly,  for  plaintiff  In 
error.  Watts,  Davis  &  Davis,  for  defendant 
In  error. 

POFFBNBARGER,  J.  For  a  variance  be- 
tween the  writ  and  declaration  the  plaintiff's 
action  for  damages  for  a  personal  Injury  was 
dismissed,  the  court  having  refused  leave  to 
amend  the  writ,  which  was  In  assumpsit,  so 
as  to  make  It  correspond  with  the  declara- 
tion, which  was  in  trespass  on  the  case. 

Soon  after  the  dismissal,  but  more  than  a 
year  after  the  date  of  the  Injury,  the  plain- 
tiff instituted  a  new  action  In  trespass  on  the 
case.  In  the  declaration,  he  averred  the  dis- 
missal of  his  first  action  and  the  cause  there- 
of, and  relies  upon  section  19  of  chapter  104 
(section  3512)  of  the  Code  of  1906,  allowing 
an  additional  one  year  In  which  to  bring  a 
new  action  in  case  of  dismissal  of  one  com- 
menced within  due  time  on  a  ground  which 
does  not  preclude  a  new  action  for  the  same 
cause,  or  by  reason  of  any  other  cause,  which 
could  not  be  pleaded  in  bar  of  an  action.  To 
this  new  action,  the  defendant  interposed  an- 
other plea,  founded  upon  the  dismissal  and 
denying  the  application  of  the  statute  relied 
upon  as  excepting  the  case  from  the  applica- 
tion of  the  general  statute  of  limitations. 
It  also  plead  the  statute  of  limitations.  To 
the  plea  of  the  statute  of  limitations,  there 
was  a  replication.  Having  overruled  an  ob- 
jection to  the  plea  designated  as  plea  No.  2, 
the  court  determined  the  issue  on  said  plea 
in  favor  of  the  defendant  and  dismissed  said 
second  action. 

The  construction  of  the  statute  Involved 
has  been  fairly  well  settled  in  Lawrence  v. 
Coal  Go.,  48  W.  Ya.  139,  35  8.  B.  925,  deny- 
ing the  benefit  thereof  to  a  party  who  has 
taken  a  voluntary  nonsuit  or  the  equivalent 
thereof,  Eetterman  v.  Railroad  Co.,  48  W.  Va. 
606,  37  S.  R  683,  allowing  it  in  a  case  of 
dismissal  for  a  fatal  defect  In  the  summons, 
and  Tompkins  v.  Life  Ins.  Co.,  53  W.  Va. 
479,  44  S.  B.  439,  62  L.  R.  A.  489,  97  Am.  St 
Rep.  1006,  granting  It  to  a  party  whose  ac- 
tion, commenced  In  the  wrong  court,  had 
been  dismissed  for  want  of  jurisdiction.  In 
the  first  and  last  of  these  three  cases,  sev- 
eral decisions  of  other  courts,  construing  sim- 
ilar statutes,  are  reviewed  and  analyzed. 
Our  interpretation  of  the  statute,  based  up- 
on its  terms  and  the  general  principle  and  ob- 
ject of  statutes  of  its  class,  as  defined  by  the 
courts  and  tezt-writerB»  makes  Its  applica- 
tion depend  largely  upon  the  good  faith  and 
diligence  of  the  party  invoking  It 

We  are  of  the  opinion  that  the  plaintiff  in 
error  is  within  the  spirit,  as  well  as  the  let- 
ter, of  the  statute.    As  the  dismissal  was  the 


result  of  court  action,  and  not  abandonment 
by  the  plaintiff.  It  was  Involuntary,  even 
though  it  may  have  been  erroneous,  by  rea- 
son of  refusal  of  the  court  to  permit  amend- 
ment of  the  writ  to  make  It  correspond  with 
the  declaration,  as  authorized  by  section  15 
of  chapter  125  (section  3835)  of  the  Co'de 
(Barnes  v.  Grafton,  61  W.  Va.  408,  410,  56  S. 
E.  608),  and  the  error  acquiesced  in.  Every 
dismissal  not  purely  voluntary,  nor  attributa- 
ble solely  to  the  negligence  of  the  plaintiff, 
makes  a  case  within  the  excepting  statute. 
Here  we  have  the  elements  of  court  action 
over  the  protest  of  the  plaintiff,  and  fault 
on  the  part  of  the  court  alone,  the  plaintiff 
having  offered  to  amend. 

Liberality  in  the  construction  of  this  stat- 
ute is  warranted  by  its  remedial  character 
and  also  by  the  nature  of  Its  subject-matter. 
A  party  whose  action  has  once  been  com- 
menced and  then  dismissed  occupies  natural- 
ly a  position  radically  different  from  one 
who  never  sued  within  the  period  allowed  for 
action  by  the  statute  of  limitations.  There 
can  be  no  presumption  of  abandonment  of 
claim,  on  which  the  statute  is  founded.  In  his 
case.  His  dismissed  action  negatives  that 
presumption.  This  is  the  obvious  basis  of 
the  differentiation  made  by  the  Legislature. 
Naturally,  therefore,  only  voluntary  dismis- 
sals, or  equivalents  thereof,  are  excluded 
from  the  benefit  of  the  saving  section  of  the 
statute.  To  a  limited  extent,  the  common 
law,  unaided  by  statute,  made  an  exception 
on  this  ground.    25  Cyc.  1313. 

We  reverse  the  judgment,  sustain  the  ob- 
jection to  defendant's  special  plea  No.  2  and 
strike  It  out,  and  remand  the  ease  for  fur- 
ther proceedings. 

(70  w.  Va.  U) 

DUTY  v.  CHESAPEAKE  &  O.  RY.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  28,  1911.    Rehearing  Denied 

Jan.  12,  1912.) 

(Syllabus  by  the  Court.) 

1.  Appkai.  ANn  Ebbob  (8  1040*)— Review— 

HaBMLESS  EBBOBt— RnUNG  ON  Pleadiitgs. 
If  the  good  count  or  counts  of  a  declara- 
tion, and  the  evidence  thereunder  be  sufficient 
to  support  the  verdict,  the  judgment  thereon 
will  not  be  vitiated  by  the  error  of  the  trial 
court,  if  any,  in  overruling  the  demurrer  to  a 
bad  count,  when  It  clearly  appears  that  the  de- 
fendant has  not  been  prejudiced  thereby. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ff  4069-4105;  Dec.  Dig.  | 
1040.*! 

2.  Cabbiebs  (I  S14*)  —  Injubibs  to  Passen- 
gers—Pleading. 

The  first  count  of  the  declaration  in  this 
ccse,  though  omitting  to  allege,  as  did  the 
second,  that  defendant  failed  to  stop  its  train 
at  the  station  where  plaintiff  offered  herself 
as  a  passenger,  and  was  injured,  for  a  sufficient 
length  of  time  to  enable  her  to  get  aboard,  and 
to  a  place  of  safety,  held  good  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  §  814.*] 


*For  other 
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3.  Pabties  (S  95*)— Amendment— Stattjtobt 

PEO  VISION. 

Where  there  are  two  corporations  of  the 
same  name,  one  created  under  the  laws  of  one 
state^  the  other  of  another,  but  the  corpora- 
tion intended  to  be  saed,  has  in  fact  been  sued, 
and  duly  served  with  process,  but  on  the  trial 
plaintiff  discovers  that  in  one  count  of  his  dec- 
laration he  has  erroneously  alleged  the  wrong 
state  under  the  laws  of  which  defendant  was  in- 
corporated, it  is  not  error  for  the  trial  court, 
after  non-suit  suffered,  and  set  aside^  on  his 
motion,  to  permit  plaintiff  to  amend  his  decla- 
ration by  striking  out  the  erroneous  allegation. 
Such  an  amendment  is  authoriased  by  section 
14,  chapter  125,  Code  1006. 

[Ed.    Note.— For   other   cases,    see   Parties, 
Gent.  Dig.  H  160-166;   Dec.  Dig.  |  95.^] 

4.  Pleading  (|  248^)  —  Amendment  —  New 
Cause  of  Action. 

Such  an  amendment  is  not  the  introduc- 
tion of  new  cause  of  action  against  the  defend- 
ant actually  sued. 

[Ed.   Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  686-709;   Dec.  Dig.  §  248.*] 

6.  LiMITAITON  OF  ACTIONS  (|  130*)— COMPU- 
TATION OF  Limitations— Commencement  of 
AcnoN— Amendment  of  Pleading. 

Nor  will  a  non-suit  thus  suffered  and  set 
aside,  amount  to  a  voluntary  abandonment  or 
discontinuance  of  the  old  suit,  and  the  begin- 
ning of  a  new  action,  so  as  to  entitle  defendant 
to  nave  its  plea  of  the  statute  of  limitations 
applied  to  the  date  of  the  amendment,  and  not 
to  the  date  of  the  writ  commencing  the  suit. 
Section  12,  chapter  127,  and  section  19,  chap- 
ter 104,  Code  1906,  are  decisive  of  this  point. 
[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  If  553-566;  Dec  Dig.  § 
180.*] 

6.  Trial  (|  139*)  —  Opinion  Evidence— Ef- 
fect. 

The  verdict  for  the  plaintiff  is  not  con- 
trary to  the  overwhelming  weight  and  prepon- 
derance of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  il  338-341;  Dec  Dig.  {  139.*] 

7.  Cabbiebs  (f  320*)— iNJUBixa  to  Passbn- 
OEBB— Questions  fob  Jubt. 

The  questions  of  the  manner  in  which 
plaintiff  sustained  her  injuries;  the  reasonable- 
ness of  the  stop  made  at  defendant's  railway 
station;  whether  plaintiff  was  attempting  to 
board  a  moving  train  at  the  time  of  her  in- 
juries, and  whether  defendant  was  guilty  of 
negligence  in  not  seeing  her  and  seeing  that 
she  got  on  the  train,  and  to  a  place  of  safety, 
before  giving  the  signals  to  go  ahead,  all  de- 
pended on  conflicting  evidence  and  attendant 
drcumstances,  and  were  properly  submitted  to 
the  jury. 

[Ed.   Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  I  320.*] 

&  Cabbiebs  (§S  287,  303^)— Injxtbibs  to  Pab- 
8ENGEBS— Taking  up  Passenoebs. 

It  is  actionable  negligence  for  a  conduc- 
tor or  other  servant  of  a  railroad  company  to 
start  a  train  while  passengers  are  obviously 
in  the  act  of  getting  on  it,  or  alighting  there- 
from. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1154-1166,  1224-12^;  Dec  Dig. 

IS  287,  m^] 

9.  Tbiai.   (I  260*)— iNSTBucnoNS— Requests 

— iNSTBUCnONB  AlAEADT  GiVEN. 

It  is  not  error  to  reject  instructions  the 
subject  of  which  has  been  substantially  covered 
by  other  instructions  given. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  §1  651-659;   Dec  Dig.  §  260.*] 


10.  New  Tbial  (H  99*)-*Appeai.  and  Ebbo« 

8981*)  —  Newly  Discovebed  Evidence— 
iscRETiON  OF  Tbial  Coubt. 
if  the  afiidavits  on  which  a  motion  for  a 
new  trial  for  after  discovered  evidence  is  based, 
are  rebutted  by  counter  affidavits,  it  is  for  the 
court  below  exercising  a  sound  judicial  discre- 
tion to  say  whether  a  new  trial  should  be 
granted,  and  its  judgment  should  not  be  dis- 
turbed, except  for  plain  abuse  of  that  discretion. 
[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent.  Dig.  §$  201-207 :  Dec.  Dig.  §  99  ;♦  Appeal 
and  Error,  Cent  Dig.  |  3876;  Dec  Dig.  §  981.*1 

(Additional  Syllahui  hy  Editorial  Staff.) 

11.  Dismissal  and  NoNsxnT  (|  81*)— REiif- 
statement— "In  the  Same  Manneb." 

In  Code  1906.  c  127,  §  12,  providing  that 
all  causes  in  which  orders  of  dismissal  or  or- 
ders of  nonsuit  have  been  set  aside  and  the 
cause  reinstated  shall  remain  on  tiie  docket  and 
be  proceeded  with  "in  the  same  manner*'  as 
if  the  order  had  never  been  made,  the  quoted 
phrase  means  with  all  the  rights  preserved, 
the  same  as  if  a  nonsuit  had  never  been  suf- 
fered. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  §f  182-192;  Dec 
Dig.  f  81.* 

For  other  definitions,  see  Words  and  Pbraa* 
es,  vol.  7,  p.  6323.] 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Amanda  S.  Duty  against  the 
Chesapeake  &  Ohio  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    AiSrmed. 

Simms,  Enslow,  Fitzpatrick  &  Baker,  for 
plaintiff  in  error.  Marcum  &  Marcum,  for 
defendant  in  error. 

MILLER,  J.  Defendant  by  writ  of  error 
seeks  reversal  of  the  Judgment  below  against 
It  for  five  thousand  dollars,  damages  for  in- 
juries alleged  to  have  been  sustained  by 
plaintiff  while  a  passenger,  at  West  Hamlin, 
In  Lincoln  county,  on  the  night  of  September 
24,  1907. 

[1]  The  first  point  of  error  Is  the  overrul- 
ing of  the  demurrer  to  the  amended  declara- 
tion and  to  each  count  thereof.  Tht^  decla- 
ration contains  two  counts.  The  second 
count,  among  other  things,  avers  the  duty 
and  the  breach  thereof  by  defendant  to  stop 
its  train  at  its  said  station,  on  the  night  In 
question,  a  reasonable  length  of  time  to  en- 
able plaintiff  to  get  aboard  and  to  reach  a 
place  of  safety.  This  count  la  concededly 
good,  but  It  Is  insisted  that  the  first  count, 
which  omits  this  averment,  but  which  avers 
other  duties  of  defendant  to  plaintiff,  and 
the  willful,  wanton,  reckless,  and  negligent 
disregard  thereof,  resulting  in  the  Injuries 
complained  of.  Is  nevertheless  fatally  bad,  de- 
manding reversal  of  the  judgment  and  that 
a  new  trial  should  be  awarded. 

The  law  on  this  subject  however.  Is  that 
If  the  good  count  and  the  evidence  thereun- 
der, be  sufficient  to  sustain  the  verdict  and 
judgment  the  error.  If  any.  In  not,  on  de- 
murrer, suppressing  the  bad  count,  will  be 
disregarded  by  an  appellate  court,  if  It  dear- 
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ly  appears  that  the  action  of  the  court  on  the 
tad  count  and  the  evidence,  if  any,  admitted 
thereunder,  has  not  resulted  in  an  excessive 
verdict,  or  that  the  defendant  has  not  been 
otherwise  prejudiced  thereby,  this  upon  the 
same  principle  that  where  there  is  but  one 
count,  which  contains  good  and  bad  matter, 
and  a  general  demurrer  thereto  is  properly 
overruled,  the  bad  will  not  after  verdict  viti- 
ate the  good,  unless  prejudice  due  to  the  bad 
matter  and  evidence  thereunder  has  resulted 
to  the  defendant  Eobrecht  v.  Marling,  29 
W.  Ya.  765,  773,  2  S.  B.  827,  and  cases  cited; 
6  Ency.  PI.  &  Prac  867,  citing,  at  page  868, 
Aomerous  Alabama  and  Indiana  decisions, 
sustaining  the  proposition. 

[2]  But  is  the  first  count  bad  for  omitting 
the  alleged  primary  and  paramount  aver- 
ment? It  avers  facts  sufficient  to  establish 
the  relationship  of  passenger  and  carrier; 
the  duty  of  defendant  thereafter  to  use  all 
due  and  proper  care,  caution,  skill  and  dili- 
gence in  and  about  the  operation  and  move- 
ment of  its  locomotives,  engines,  cars,  coach- 
es and  trains  and  so  forth,  so  as  to  prevent 
and  avoid  all  hurts,  injuries,  accidents,  and 
dangers  to  plaintiff,  and  to  carry  her  safely 
and  securely  to  destination;  the  disregard  of 
those  duties,  in  that  while  at  the  instance 
and  request  of  defendant,  she  was  attempt- 
ing to  board  the  defendant's  regular  passen- 
ger train  and  the  car  or  coach  thereof  at 
said  station,  to  be  carried  safely  to  destina- 
tion, and  while  said  train  was  standing  mo- 
tionless, and  while  she  in  the  exercise  of  all 
due  and  proper  care  and  diligence  for  her 
own  safety  and  security,  the  defendant,  its 
officers,  agents  and  servants,  without  ring  of 
bell,  blow  of  whistle,  or  giving  the  usual  and 
customary  warnings  and  signals,  or  warn- 
ing or  signal  of  any  klnd«  whatsoever,  wan- 
tonly, recklessly,  carelessly,  and  negligently 
caused  said  train  and  the  car  or  coach 
whereon  plaintifl  was  then  and  there  in  the 
act  of  boarding,  to  be  suddenly  and  quickly 
and  without  warning  started  and  Jerked  for- 
ward and  whereby  she  was  then  and  there 
hurled  and  thrown  with  great  force  and  vio- 
lence from  the  platform  and  from  the  step 
of  the  car  or  coach  which  she  was  then  and 
there  in  the  act  of  boarding,  as  aforesaid,  re- 
sulting in  the  injuries  of  which  she  com- 
plains. Does  this  state  a  good  cause  of  ac- 
tion? It  is  insisted  that  it  does  not,  for  the 
reas<Hi  noted. 

To  sustain  this  proposition  Snyder  t. 
Wheeling  E?lectrical  Co.,  48  W.  Va.  661,  28  8. 
B.  733,  89  li.  R.  A.  499,  64  Am.  St  Rep.  922, 
is  mainly  relied  on.  We  do  not  think  this 
case  supports  the  contention  of  counsel; 
quite  the  contrary.  If  in  disregard  of  its 
alleged  duties  defendant,  as  this  count  avers, 
while  plaintilf  was  in  the  act  of  boarding  the 
train,  without  notice  as  all^ped,  wantonly, 
recklessly,  carelessly  and  negligently  caused 
its  train  and  coach  in  which,  in  the  exercise 
of  due  and  proper  care  and  diligence,  she 
was  80  attempting  to  enter*  to  be  suddenly 


started  and  Jerked  forward,  causing  her  In- 
juries, it  was  guilty  of  actionable  negligence. 
The  count  states  with  reasonable  certainty 
the  main  or  primary  acts  of  omission  and 
commission  doing  the  damage,  within  the 
rule  of  the  case  cited,  namely  the  duty  of  de- 
fendant, while  plaintiff  was  so  in  the  act  of 
boarding  its  train  not  to  so  wantonly,  reck- 
lessly and  carelessly  and  negligently  move  its 
train  as  to  injure  her.  Whether  or  not  de- 
fendant did  so  offend  might,  on  the  trial, 
depend  on  whether  a  stop  of  sufficient  length 
was  made,  and  whether  defendant's  servants 
saw  or  reasonably  ought  to  have  seen  plain- 
tiff in  her  place  of  danger  when  giving  the 
signal  to  go  ahead,  but  the  want  of  aver- 
ment of  that  fact  did  not  in  our  Judgment 
render  the  count  bad  on  demurrer. 

But  even  if  the  count  be  bad,  we  can  plain- 
ly see,  the  second  count  being  concededly 
good,  that  defendant  was  not  prejudiced  by 
the  action  of  the  court  on  the  first  count, 
and  that  the  Judgment  ought  not  to  be  re- 
versed for  any  error  therein.  No  evidence 
was  admitted  under  the  first  count  not  ad- 
missible under  the  second,  and  nothing  could 
have  been  added  by  way  of  damages  under 
the  first  count  not  provable  under  the  second 
count  wherefore  defendant  could  not  have 
been  prejudiced. 

[3}  The  next  point  is  that  the  court  erro- 
neously permitted  plaintiff  to  withdraw  a 
Juror,  and  on  a  non-suit  suffered,  but  set 
aside  the  same  day  on  her  motion,  to  amend 
her  declaration  by  striking  out  of  the  first 
count  the  words,  *'State  of  West  Virginia,'' 
descriptive  of  the  corporation  sued,  leaving 
the  corporate  name  as  described  in  the  writ 
executed  upon  the  defendant  company,  and 
as  described  in  the  second  count,,  Chesapeake 
and  Ohio  Railway  Company,  a  corporation. 
It  is  insisted  that  although  the  Chesapeake 
&  Ohio  Railway  Company,  a  corporation  un- 
der the  laws  of  the  State  of  Virginia,  was 
in  fact  the  corporation  sued,  and  intended 
to  be  sued,  and  the  one  served  with  process, 
the  error  of  description  in  the  first  count 
committed  plaintiff  to  the  West  Virginta  cor- 
poration, and  that  she  could  not  of  right 
amend  her  declaration,  as  she  was  permitted 
to  do,  without  suffering  the  consequences  of 
a  new  suit  brought  as  of  the  date  of  the 
filing  of  the  amended  declaration,  and  to 
which  the  statute  of  limitations  Interposed 
by  the  defendant,  the  Virginia  corporation, 
could  be  properly  pleaded;  also  that  the 
amendment  permitted  was  equivalent  to  stat- 
ing a  new  cause  of  action  to  which  the  stat- 
ute of  limitation  might  also  be  properly  ap- 
plied. The  evidence  relied  on  by  defendant 
in  the  court  below  in  support  of  its  motion 
to  strike  out  the  amended  declaration,  shows, 
we  think,  that  neither  the  words  "State  of 
West  Virgtuia,"  stricken  out  x^or  the  words 
"State  of  Virginia"  constitute  any  part  or 
parts  of  the  corporate  names  of  either  of 
these  corporations.  Each  cori)oration  has  the 
same  corporate  name,  the  one  sued  being  or- 
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ganlzed  under  the  laws  of  Virgliiia,  the  oth- 
er under  the  laws  of  West  Virginia,  the  lat- 
ter not  being  the  owner  or  operator  of  the 
railroad  at  the  time  plaintiff  is  alleged  to 
have  sustained  her  injuries.  If  we  should 
treat  the  words  **State  of  West  Virginia" 
as  part  of  the  corporate  name,  and  a  mis- 
nomer, the  right  corporation  having  been 
sued  and  served  with  process,  the  variance 
would  not  be  fatal ;  nor,  by  section  14,  chap- 
ter 125,  Code  1906,  the  proper  subject  of 
a  plea  in  abatement.  Under  that  section  the 
declaration  would  be  amendable  on  mere  mo- 
tion of  either  party.  Bank  v.  Distilling  Co., 
41  W.  Va.  530,  23  S.  B.  792,  56  Am.  St.  Rep. 
878;  Grocery  Co.  v.  Brewing  Co.,  60  W.  Va. 
281,  54  S.  B.  349;  Stout  ▼.  B.  ^  O.  B.  B.  Co., 
64  W.  Va.  502,  63  S.  E.  317, 131  Akn.  St  Bep. 
940. 

[4]  The  other  argument  based  on  the  theo- 
ry of  a  new  cause  of  action  introduced  by 
the  amendment  is,  in  our  opinion,  wholly  un- 
tenable. The  cause  of  action  is  the  same  in 
both  pleadings.  Defendant  knew  it  was  the 
corporation  sued,  Intended  to  be  sued,  and 
described  in  the  writ,  and  that  It  was  prop- 
erly served  with  this  v^t.  It  is  true  per- 
haps, as  a  general  rule,  as  decided  in  the 
cases  cited,  that  the  Introduction  by  way  of 
amendment  of  a  new  and  distinct  cause  of 
action,  will  not  prevent  the  running  of  the 
statute  of  limitations,  except  from  the  date 
of  such  amendment;  but  we  have  no  such 
case  here.  This  is  not  a  case  where  by 
amendment  a  different  party  has  been  sub- 
stituted for  the  defendant  actually  sued;  but 
one  in  which  the  name  of  the  party  actual- 
ly sued  and  served  with  process  has  been 
corrected.  Such  a  case  is  clearly  within  our 
statute,  and,  the  decisions  cited,  and  within 
the  rule  of  MUl  Co.  v.  Hobdy,  165  Ala.  411, 
51  South.  871,  138  Am.  St  Bep.  73,  one  of 
the  cases  relied  on  by  defendant 

[6]  But  was  a  new  cause  of  action  begun 
by  the  amendment  and  non-suit  suffered  and 
set  aside,  to  which  the  statute  of  limitations 
could  properly  be  replied?  In  affirmance  of 
this  proposition,  counsel  rely  on  the  Virginia 
eases  of  Manuel  v.  N.  &  W.  By.  Co.,  99  Va. 
188,  87  S.  B.  957,  and  Wickham  v.  Green,  111 
Va.  199,  68  S.  E.  259,  construing  the  statute 
of  that  state,  the  first  a  new  suit,  brought 
after  a  non-suit  voluntarily  suffered,  but  not 
set  aside;  the  second  a  suit  dismissed  by  the 
clerk  at  rules  for  want  of  pleadings,  and 
reinstated  on  motion  at  the  subsequent  term 
of  the  court  In  both  cases  the  actions  were 
held  to  be  barred.  These  decisions  were  rest- 
ed on  the  statute  of  Virginia,  correspond- 
ing to  section  19,  chapter  104,  Code  1906,  of 
this  state.  In  Tompkins  v.  Insurance  Co., 
63  W.  Va.  479,  484,  44  S.  B.  439,  62  L.  B.  A. 
489,  97  Am.  St  Bep.  1006,  the  difference  be- 
tween our  broader  and  more  comprehensive 
statute,  and  the  statute  of  Virginia,  and  the 
statutes  of  some  other  states,  is  distinctly 
noted,  and  the  Virginia  decisions  cited  are 
regarded  as  uncontrolling.    Lawrence  v.  Coal 


Co.,  48  W.  Va.  139,  85  S.  B.  925,  distinguish- 
ed in  Tompkins  v.  Insurance  Co.,  supra,  in- 
volved a  voluntary  abandonment  of  the  first 
suit  after  dismissal  at  rules,  and  new  suit 
subsequently  brought  In.  the  recent  case  ot 
Ryan  v.  Piney  Coal  &  Coke  Co.,  73  S.  E.  330, 
decided  at  the  present  term,  and  not  yet 
officially  reported,  we  had  occasion,  in  con* 
strulng  our  statute,  to  review  our  former  de- 
cisions on  the  subject  We  held  the  statute 
broad  enough  in  its  application  to  cover  the 
case  of  a  new  suit  brought  after  a  former 
one  dismissed  for  variance  between  the  writ 
and  declaration,  and  refusal  of  the  court  to 
allow  an  amendment. 

[Ill  But  why  need  we  further  pursue  this 
question?  Our  statute,  section  12,  chapter 
127,  Code  1906,  originating  with  chapter  132, 
Acts  1868,  unlike  any  statute  of  Virginia* 
specifically  provides,  that  all  causes  in 
which  orders  of  dismissal  or  orders  of  non- 
suit have  been  set  aside,  and  the  same  re- 
instated, "shall  remain  upon  the  docket  and 
be  proceeded  with  in  the  same  manner  as  if 
the  order  had  never  been  made."  True  thia 
statute  says  "in  the  same  manner";  but 
rightly  interpreted  It  clearly  means  with  all 
the  rights  preserved  the  same  as  if  a  non- 
suit had  never  been  suffered.  The  statute 
is  remedial,  and  is  entitled,  under  well 
known  canons,  to  liberal  construction,  and 
read  in  the  light  of  section  19,  c  104,  Code 
1906,  another  remedial  statute,  it  should  be 
given  the  construction  indicated. 

The  next  point  is  that  over  the  defend- 
ant's objection,  the  court  below  admitted 
improper  evidence.  This  point  is  made  with 
respect  to  the  whole  of  the  evidence  of 
Doctors  Solter  and  Turner,  motion  to  ex- 
clude which  it  is  claimed  was  overruled.  If 
such  motion  was  ever  made  we  have  been 
unable  to  find  it  in  the  record.  Attention 
is  not  directed  to  any  particular  portion  or 
portions  of  this  evidence  which  in  the  Judg- 
ment of  counsel  ought  to  have  been  exdud- 
ed.  The  generality  of  the  objection  does 
not  require  us  to  give  it  consideration.  But 
counsel  say  that  the  motion  to  exclude, 
which  we  fail  to  find  in  the  record,  should 
have  been  sustained  on  the  rules  and  prin- 
ciples of  C.  &  O.  By.  Co.  v.  Wiley,  134  Ky. 
461,  121  S.  W.  402;  McKormlCk  v.  West 
Bay  City,  110  Mich.  266,  68  N.  W.  148,  and 
Comstock  y.  Township  of  Georgetown,  137 
Mich.  541,  100  N.  W.  788.  The  particular 
rules  of  these  cases  supposed  to  have  been 
violated  by  the  alleged  action  of  the  court 
are  not  pointed  out  We  are  left  in  the 
dark,  as  the  court  below  evidently  was.  If 
such  motion  was  made.  Justifying  it  in  de- 
nying the  motion.  We  have  read  the  evi- 
dence of  these  witnesses  with  reference  to 
the  authorities  cited,  and  we  can  see  no  sub- 
stantial infraction  of  the  rules  of  evidence 
enunciated  in  those  cases.  The  evidence  re- 
lates mainly  to  the  treatment  of  the  plain- 
tiff by  these  witnesses,  from  the  time  of  her 
supposed   injuries,    the   history,   symptoms, 
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and  progress  of  her  disease  and  their  opin- 
ions based  thereon,  as  to  Its  cause.  One 
rule  of  McKormlck  y.  West  Bay  City,  which 
may  possibly  have  been  In  the  mind  of 
<sounsel,  la  that  where  a  physician  Is  called 
to  examine  a  plaintiff  In  an  action  for  per- 
sonal Injuries,  for  the  express  purpose  of 
siting  testimony,  his  voluntary  exclamations 
of  pain  and  the  like  are  Incompetent  evl- 
€lence;  but  no  such  case  is  presented  by 
tbe  evidence  of  these  witnesses.  Much  of 
the  evidence  went  In  without  objection  by 
cLefendant*s  counsel.  We  perceive  no  sub- 
stantial error  in  Its  admission. 

[81  Next,  it*  is  said  that  the  evidence  of 
the  plaintiff  Is  overborne  and  buried  nnder 
the  preponderating  evidence  of  the  defend- 
jmt»  and  that  on  this  ground,  notwithstand- 
ing the  conflict,  the  court  below,  as  pro- 
posed by  defendant's  instruction  number  1, 
should  have  directed  a  verdict  for  it,  and 
after  verdict  should  have  set  the  same  aside 
on  its  motion  to  award  a  new  trial.  This 
point  is  directed  to  two  distinct  portions 
of  the  evidence:  First,  it  is  claimed  that 
the  evidence  of  plaintiff's  witnesses,  doctors 
TTnmer  and  Solter,  relating  to  the  nature  of 
plaintiff*!  injuries,  the  causes,  and  results, 
and  particularly  their  opinion,  at  the  time 
of  the  trial,  that  she  was  suffering  from 
locomotor  ataxia,  was  completely  demolish- 
•ed  and  overridden  by  the  evidence  of  some 
six  other  physicians,  most,  if  not  all,  of  them 
employ^  of  the  defendant,  and  who  had 
never  treated  plaintiff,  or  made  any  phys- 
ical examination  of  her  or  her  injuries,  but 
gave  it  as  their  opinion,  based  on  the  evi- 
dence of  the  plaintiff's  witnesses,  and  what 
they  had  seen  of  plaintiff  at  the  trial,  that 
she  was  not  then  suffering  from  locomotor 
ataxia.  We  are  unable  to  agree  with  coun- 
sel. True  there  Is  conflict,  but  It  was  for  the 
Jury,  and  not  for  the  court  to  Judge  of  its 
weight  and  credibility;  the  number  of  wit- 
nesses la  not  controlling:  Defendant's  wit- 
nesses, as  they  admit,  had  never  had  the 
opportunity  to  examine  or  treat  plaintiff, 
as  plaintiff's  witnesses  had  done,  and  they 
did  not  attempt  to  speak  with  the  same 
personal  knowledge  or  accuracy  as  Doctors 
Turner  and  Solter. 

[7]  The  other  class  of  evidence  to  which 
counsel  would  apply  their  theory  of  over- 
whelming preponderance  is:  (a)  that  relat- 
ing to  the  manner  In  which  plaintiff's  al- 
leged injuries  were  received;  (b)  that  re- 
lating to  the  reasonableness  of  stop  made  at 
West  Hamlin  on  the  night  in  question,  and 
(c)  that  relating  to  defendant's  claim  that 
plaintiff  attempted  to  get  aboard  the  train 
while  it  was  in  motion,  and  thereby  con- 
tributed to  her  Injuries,  depriving  her  of 
right  of  recovery.  It  Is  conceded  that  the 
(a)  class  of  evidence  la  conflicting.  It  might 
reasonably  be  said  to  be  one-sided,  for  de- 
-f endant'8  witnesses  profess  not  to  have  seen 
plaintiff  as  she  was  attempting  to  board  the 
train.     Plaintiff,  her  husband  and  another 


witness  all  agree,  that  these  Injuries  were 
sustained  substantially  as  alleged  in  the 
declaration.  We  need  not  further  consider 
this  i)olnt 

Next,  as  to  the  evidence  relating  to  the 
reasonableness  of  the  stop,  and  that  relating 
to  contributory  negligence.  It  is  Insisted 
that  this  case  is  clearly  controlled  by  Hoyl- 
man  v.  Kanawha  A  Michigan  Ry.  Co.,  65  W. 
Va.  264,  64  S.  R  536,  22  Ia  R.  A.  (N.  S.)  741. 
and  the  rules  and  principles  of  Louisville,  H. 
&  St  L.  Ry.  Co.  V.  Coons,  76  S.  W.  45,  25  Ky.* 
Law  Rep.  509;  O.,  B.  &  Q.  R.  R.  Co.  v.  Lan- 
dauer,  36  Neb.  642,  54  N.  W.  976;  0.,  B.  &  Q. 
R.  Co.  V.  Ijampman  (Wyo.)  104  Pac.  533,  25 
L.  R.  A.  (N.  S.)  217;  Hurt  v.  St.  L.,  I.  M.  & 
S.  Ry.  Co.,  94  Mo.  255,  7  S.  W.  1,  4  Am.  St. 
Rep.  374;  Raben  y.  C^tral  Iowa  Ry.  Co., 
73  Iowa,  579,  35  N.  W.  645.  5  Am.  St.  Rep. 
708;  Pa.  R.  R.  Co.  v.  Kllgore.  32  Pa.  292,  72 
Am.  Dec.  787,  and  Shealey  v.  S.  O.  &  G.  Ry. 
Co.,  67  S.  O.  61,  45  S.  B.  119.  We  do  not 
think  the  Hoylman  Case  controls  this  one. 
In  that  case  tiiere  was  no  conflict  In  the  evi- 
dence as  to  the  reasonableness  of  the  stop, 
or  as  to^  the  negligence  of  Porter  who  was 
killed.  In  this  case  there  is  conflicting  evi- 
dence; the  witnesses  for  the  defendant  do 
not  agree  as  to  the  exact  length  of  the  stop, 
except  in  saying  that  it  was  longer  than  usu- 
al. But  the  train  was  about  two  hours  late 
at  West  Hamlin;  it  was  of  unusual  length, 
being  composed  of  some  eight  coaches,  in- 
cluding the  baggage  coach,  and  heavily  load- 
ed with  passengers  returning  from  a  circus 
at  Huntington  that  day,  and  an  unusual 
number  got  off  at  West  Hamlin.  Plaintiff 
and  her  husband  with  six  small  children 
were  destined  for  Big  Creek,  a  station  east 
of  West  Hamlin.  Both  testify,  and  they  are 
not  contradicted,  that  they  had  been  waiting 
for  a  long  time  for  the  belated  train,  and 
that  as  soon  as  the  train  whistled  for  the 
station,  they  went  out  promptly,  and  on  its 
arrival  at  the  station  presented  themselves 
at  the  place  between  the  smoking  car  and  the 
coach  immediately  in  the  rear  of  It,  where 
passengers  for  that  station  were  alighting, 
near  the  lower  end  of  the  platform,  each 
carrying  one  of  the  smaller  children,  and  di- 
recting the  others;  that  as  soon  as  the  pas- 
sengers for  that  station  had  alighted,  they 
IMTOceeded  at  once  to  get  aboard,  the  husband 
with  one  child  In  his  arms,  and  one  or  two 
of  the  other  children  going  In  first,  and  who 
succeeded  In  getting  up  on  the  platform  and 
into  the  coach,  the  wife  and  plaintiff  with 
the  child  in  her  arms,  and  the  other  children 
following  closely  behind.  Plaintiff  testifies 
and  she  is  corroborated  by  her  husband  and 
her  witness  Wilkinson,  present,  that  while 
she  was  In  the  act  of  getting  on  the  train 
with  her  right  foot  on  the  lower  step,  and 
holding  on  to  the  hand  rail  with  her  released 
hand,  the  train  and  the  car  on  which  she 
was  then  standing,  without  warning  or  signal, 
gave  a  lurch  forward.  Jerking  her  loose  and 
backwards  against  the  car,  throwing  her  to 
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the  ground.  Tbese  witnesses  distinctly  say 
that  the  train  was  not  in  motion  when  Mrs. 
Duty  thus  attempted  to  get  on  the  train,  and 
that  she  and  her  husband  started  right  on 
the  train,  as  soon  as  the  passengers  for  West 
Hamlin  got  off.  The  evidence  of  defendant 
relied  on  is  that  of  the  two  conductors  and 
the  brakeman  in  charge  of  the  train.  Ck)n- 
ductor  Cowherd  in  charge  of  the  three  front 
coaches,  was  standing  up  on  the  front  plat- 
form of  the  smoking  car,  between  it  and  the 
baggage  car,  and  concededly  was  not  In  a 
position  to  see  plaintiff  with  her  husband 
and  children  attempting  to  board  the  train. 
The  brakeman  claims  to  have  been  standing 
on  the  station  platform,  about  opposite  Con- 
ductor Cowherd,  or  about  midway  of  the 
smoking  car,  as  to  which  the  evidence  is  not 
very  clear;  but  he  does  not  appear  to  have 
been  giving  attention  to  the  passengers  get- 
ting off  and  on  the  train  where  plaintiff  was 
attempting  to  get  on.  Armstrong  the  con- 
ductor in  charge  of  the  rear  coaches  testifies 
that  after  he  got  the  passengers  off  his 
coaches,  which  stood  far  back  from  the  sta- 
tion, opposite  freight  cars  on  another  track, 
he  walked  forward;  that  he  could  see  Walk- 
er, the  brakeman,  but  did  not  see  plaintiff 
and  her  children  attempting  to  get  aboard 
the  train;  and  Walker  the  brakeman  pro- 
fesses to  have  seen  Armstrong,  and  both  pro- 
fess to  have  had  a  full  view  along  the  entire 
length  of  the  train;  yet  both  say  they  did  not 
see  plaintiff  and  her  husband  with  their 
large  family  in  the  act  of  getting  aboard 
when  giving  the  signals  to  go  ahead.  It  was 
dark  and  the  trainmen  had  their  lanterns; 
but  if  Armstrong  and  Walker  could  see  each 
other  It  seems  almost  Incredible  that  they 
did  not  see  or  could  not  while  looking  along 
the  train,  as  they  profess  to  have  been,  have 
plainly  seen  this  family  In  the  act  of  getting 
on  the  train.  Whether  they<  could  or  did, 
and  whether  a  sufficient  stop  was  made,  and 
whether  plaintiff  attempted  to  get  on  the 
train  after  It  started,  were,  we  think,  under 
all  the  evidence  in  the  case,  peculiarly  ques- 
tions of  fact  for  Jury  decision. 

[8]  Most,  If  not  all,  the  cases  cited  and  re- 
lied on  by  counsel  for  defendant,  were  ac- 
tions for  damages  sustained  by  passengers 
while  alighting  from  trains  in  motion,  after 
reasonable  stops  made,  where,  as  in  our  case 
of  Hoylman  v.  Railway  Co.,  supra,  the  rule 
is,  that  the  carrier  will  not  be  liable  unless 
the  circumstances  indicate  or  cause  the 
trainmen  to  suspect,  In  the  exercise  of  rea* 
sonable  diligence,  that  a  passenger  has  not 
reached  a  place  of  safety,  so  as  to  be  in  dan- 
ger if  the  train  is  started.  The  rule  perhaps 
would  not  be  different,  as  indicated  In  the 
Hoylman  case.  In  actions  for  damages  for  In- 
juries sustained  while  attempting  to  get  on 
moving  trains.  The  rule  Is  clearly  stated  in 
6  Am.  &  Eng.  Ency.  Law,  578,  one  of  the 
authorities  cited  and  relied  upon  by  defend- 
ant's counsel,  as  follows:  "It  Is  universally 
held  to  be  negligence  for  the  conductor  or 


other  servant  of  a  railroad  company  to  start 
a  train  while  passengers  are  obviously  in  the 
act  of  getting  on  the  train  or  alighting  there- 
from." The  numerous  decisions  cited  in  the 
footnotes  fully  support  the  text  One  of 
them,  Texas  &  P.  Ry.  Co.  v.  Gardner,  114 
Fed.  186,  52  V.  C.  A.  142,  holds,  that  it  Is 
negligence  to  start  a  railroad  train  from  a 
station,  while  a  passenger  is  actually  getting 
on  board,  regardless  of  the  length  of  the 
stop.  And  In  Kulman  v.  Erie  R.  Co.,  65  N.  J. 
Law,  241,  47  Atl.  497,  it  is  held,  that  where 
the  evidence,  as  in  the  case  at  bar,  is  con- 
flicting, the  question  of  the  reasonableness 
of  the  stop;  or  whether  the  train  was  in  mo- 
tion when  the  plaintiff  stepped  upon  the  low- 
est step;  and  whether  the  circumstances 
were  such  as  called  for  the  exercise  of  rea- 
sonable diligence  upon  the  part  of  defend- 
ant's servants,  to  see  that  the  plaintiff  had 
reached  a  place  of  safety,  are  all  questions  of 
fact  to  be  determined  by  the  jury,  and  that 
a  motion  for  an  involuntary  non-suit  was 
properly  refused.  Our  own  case  of  Normile 
V.  Wheeling  Traction  Co.,  57  W.  Va.  132,  49 
S.  E.  1030,  68  L.  R.  A.  901,  is  also  authority 
in  support  of  this  proposition.  Our  conclu- 
sion is  that  the  court  below  did  not  err  in 
refusing  to  set  aside  the  verdict  for  want  of 
sufficient  evidence  to  support  it. 

[9]  Another  point  is  that  the  court  improp- 
erly rejected  defendant's  instructions  num- 
ber 5  and  8.  These  instructions  are  based 
upon  the  theory  that  the  plaintiff  attempted 
to  board  the  train  while  it  was  In  motion. 
There  is  little  evidence  to  support  this  the- 
ory. The  evidence  clearly  shows  that  the  en- 
tire family  of  the  plaintiff  was  in  the  act  of 
boarding  the  train  at  one  and  the  same  time» 
the  husband  preceding  the  wife,  she  follow- 
ing him  in  close  succession.  But  conceding 
that  defendant  was  entitled  to  Instructions 
upon  this  theory,  the  law  applicable  to  the 
facts  in  the  case  was  fully  covered  by  other 
instructions  given  on  its  behalf  and  there  is 
no  error. 

[1 0]  Lastly,  it  is  claimed  that  the  court  err- 
ed in  refusing  to  set  aside  the  verdict  on 
the  ground  of  newly  discovered  evidence. 
The  motion  of  the  defendant  to  set  aside  the 
verdict  on  this  ground,  was  supported  by  the 
affidavits  of  two  women  to  the  effect,  that  in 
December,  1907,  following  the  accident,  plain- 
tiff had  admitted  to  them,  that  she  had  not 
been  seriously  injured,  but  that  upon  the  ad- 
vice of  counsel  she  had  concluded  to  simulate 
injuries,  for  the  purposes  of  this  suit.  These 
witnesses  are  directly  contradicted  by  affida- 
vits of  the  plaintiff  and  her  husband,  corrob- 
orated by  the  affidavit  of  her  counseL  The 
court  below  overruled  the  motion.  We  are 
only  called  upon  here  to  say  whether  the 
court  below  abused  its  discretion.  We  can- 
not say  so;  and  not  being  able  to  see  that 
there  was  it  is  our  duty  to  overrule  the  point. 
29  Cj^c.  904;  Trimble  v.  Tantlinger,  104  Iowa, 
665,  69  N.  W.  1045,  74  N.  W.  25;  Thompson 
V.  Thompson,  88  CaL  110,  25  Pac  962;  Good- 
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eU  v.  Hall,  112  6a.  435,  37  S.  E.  725;   Grace 
▼.  McKlnney,  112  Ga.  425,  37  S.  E,  737. 

Finding  no  substantial  error  tbe  judgment 
most  be  afOrmed. 


(7D  W.  Va.  66) 

KOBINSON  V.  BOARD  OP  EDUCATION  OF 
DISTRICT  OF  CABIN  CREEK. 

(Supreme  Coart  of  Appeals  of  West  Virginia. 

Dec  5,  1911.) 

(SyUahut  hy  the  Court.) 

!•  AssuifpBiT,  Action  of  (|  19*)~Plbadino 
— ^Declabation. 

Common  counts  in  assumpsit,  otherwise 
Sood  on  demarrer,  are  not  rendered  bad  and 
subject  to  demurrer,  because  it  may  appear 
from  a  special  count  of  the  declaration  that  the 
contract,  pleaded  and  relied  on  therein,  is 
executory  and  not  provable  under  the  common 
counts. 

[Ed.  Note.— For  other  cases,  see  Assumpsit, 
Action  of,  Cent.  Dig.  {|  81-99;  Dec.  Dig.  | 
19.*] 

2.  AssuHPSiT,  Action  of  (|  19*)~Plbadino 
— ^Declaration  . 

Nor  will  such  common  counts  be  rendered 
demurrable,  because  by  reference  to  the  bill  of 
particulars  filed  with  the  declaration,  it  ap- 
pears that  the  same  is  for  services  contracted 
for,  but  not  yet  rendered,  under  an  ezecutonr 
contract,  pleaded  in  the  special  count.  A  biU 
of  particulars  is  no  part  of  the  declaration. 
Riley  v.  Jarvis,  43  W.  Va.  43,  26  S.  B.  366; 
Clarke  v.  O.  IL  R.  Co.,  89  W.  Va.  732,  20  S.  E. 
696. 

[Ed.  Note.— For  other  cases,  see  Assumpsit, 
Action  of.  Cent.  Dig.  §§  81-99;  Dec  Dig.  § 
19.*] 

S.  Schools  and  School  Dibtbigts  (|  63*)— 

OFFICEB8— DiSTBICT    SUPBRINTENDBNT— DlS- 

CHABGB— Remedies. 

A  teacher  employed  as  district  superin- 
tendent, by  the  board  of  education  thereof,  as 
provided  by  section  163,  c  45,  Code  Supp. 
1909  (section  163,  c.  27,  Acts  1908),  may  im- 
mediately upon  his  discharge  without  good 
cause,  or  the  repudiation  of  the  contract  by 
Buch  board,  sue  for  damages  for  a  breach  of 
the  contract  by  defendant  Rhoades  v.  C.  &  O. 
By.  Co.,  49  W.  Va.  494,  89  S.  E.  209,  56  L.  R. 
A.  170.  87  Am.  SL  Rep.  826;  Cutter  v.  Gil- 
lette, 163  Mass.  95,  89  N.  E.  1010:  Davis  v. 
Grand  Rapids  Fum.  Co.,  41  W.  Va.  717,  24 
S.  £.  630;  Pancake  v.  Campbell  Co.,  44  W.  Va. 
82,  28  S.  E.  719;  Roehm  v.  Horst,  178  U.  S. 
1,  20  Sup.  Ct.  780,  44  L.  Ed.  953;  Mutual  Re- 
serve Ass'n  V.  Taylor,  99  Va.  208,  37  S.  E.  854; 
King  &  Graham  v.  Steiren,  44  Pa.  99,  84  Am. 
Dec  419. 

[Ed.  Note.— For  other  cases,  see  Schools 
and  School  Districts,  Cent.  Dig.  f  152;  Dec. 
Dig.  I  63.*] 

4.  Schools  and  School  Districts  (S  63*)— 

OfFICEBS— DiSTBICT     SUPEBINTENDBNT— 'EOC- 
FLOTMBNT. 

The  special  count  of  the  declaration  in 
this  case,  otherwise  good,  charging  among  oth- 
er things,  that  the  board  of  education  of  the 
district  'at  a  regular  meeting  thereof*  held 
therein  on  a  day  specified,  "according  to  law," 
''entered  into  a  certain  verbal  contract"  with 
plaintiff,  whereby  it  employed  him  as  district 
superintendent  for  the  time  and  for  the  price 
stipulated,  is  not  rendered  bad  on  demurrer 
by  the  charge  that  such  contract  was  a  verbal 
one.  A  board  of  education,  by  proper  action  at 
a  regular  meeting,  may  by  verbal  contract,  le- 


gally employ  a  district  superintendent,  the  stat- 
ute authorizing  such  employment  not  requiring 
the  contract  to  be  in  writing.  28  Qyc.  666,  and 
cases  cited  in  notes;  2  Dillon  Mun.  Corp.  (5th 
Ed.)   section  783. 

[E3d.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  §  149;  Dec.  Dig. 
S  63.*] 

5.  Assumpsit,  Action  of    (8  19* )— Pleading 
—Special  Counts. 

If  a  special  count  contains  matter  suffi- 
cient to  entitle  plaintiff  to  a  recovery,  the  fact 
that  it  also  contains  other  matter  not  constitut- 
ing good  ground  of  action  will  not  render  the 
count  bad  on  demurrer.  The  good  is  not  vitiat- 
ed by  the  bad.  This  point  is  applicable  to 
the  item  of  $75.00,  alleged  expenses  incurred 
by  plaintiff  in  attending  school  preparatory  to 
the  execution  of  his  contract  for  service.  Duty 
V.  C.  &  O.  Ry.  Co.,  73  S.  E.  331,  decided  this 
term,  and  cases  cited. 

[Ed.  Note.— For  other  cases,  see  Assumpsit, 
Action  of.  Cent.  Dig.  |S  81-99;  Dec.  Dig.  f 
19.*] 

Error  from  Circuit  Court,  Kanawha  County. 

Action  by  O.  K.  Robinson  against  tbe 
Board  of  Education  of  the  District  of  Cabin 
Creek  in  the  County  of  Kanawha.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.    Reversed  and  remanded. 

Jones,  Murphy  &  Ballard,  for  plaintiff  in 
error.  Mollohan,  McClintic  &  Mathews, 
for  defendant  in  error. 

MILLER,  J.  The  court  below  having  in 
disregard  of  these  well  grounded  rules  sus- 
tained defendant's  demurrer  to  the  declara- 
tion and  to  each  count  thereof,  and  dismissed 
plaintiff's  action,  the  Judgment  below  must 
be  reversed  and  the  case  remanded  to  ttiat 
court  to  be  there  further  proceeded  with  in 
accordance  with  these  principles,  and  fur- 
ther according  to  the  rules  and  practices 
governing  courts  of  law.  Judgment  reyersed 
and  case  remanded. 


a57  N.  C.  551) 

THERMAL  BEI/T  SANITORIUM  CO.  t. 
ROYAL  INS.  CO.  et  aL 

(Supreme  Court  of  North  Carolina.    Dec  28» 

1911.) 

1.  Evidence    (§  450*)— Pabol  Bvidewce  — 

Fibs  Insubange—Descbiftion. 

The  description  of  the  insured  property 
washes  follows:  "$2,000.00— on  the  two-story 
frame  metal-roof  buildin^f  vnth  adjoining  and 
communicating  additions  mcluding  foundations, 
piping  and  plumbing,  fixed  heating  and  lighting 
apparatus  and  all  permanent  fixtures  as  a  part 
of  such  building  while  occupied  as  a  sanitonum^ 
situate  detached  in  the  town  of  T."  Held,  that 
the  description  of  the  property  insured  was 
sufficiently  ambiguous  to  admit  parol  evidence 
as  to  whether  it  was  meant  to  mclude  certain 
cottages  about  10  feet  from  the  two-story 
building  described  and  forming  a  semicircle 
around  it,  and  connected  thereby  with  an  elec- 
tric bell  and  water  supply  system,  though  a 
former  policy  had  insured  the  main  building  and 
the  cottages  separately  in  different  amounts. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2066-2082;  Dec  Dig.  f  450.*] 


•For  other  eases  see  same  topic  and  sectloa  NXJMBBR  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  InAezes 
78  &B.— 22 
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2.  Appeal  and  Ebbob  (f  1051*)— Habmlkss 
Ebbob— Admissions  of  Eyidencs. 

Since  title  in  insured  is  presumed  from  his 
possession  and  control  of  the  insured  property 
and  the  issuance  of  a  policy  thereon,  it  was  not 
reversible  error  in  an  action  on  the  policy  to 
permit  a  witness  to  say  that  plaintiff  owned 
the  property. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4169;   Dec.  Dig.  §  1051.»] 

3.  Insubancb   (S   646*)  — Fibb   Insubancb— 
Ownership  of  Pbopebtt— Evidence. 

Title  in  insured  to  the  insured  property  is 
presumed  prima  facie  from  his  possession  and 
control  thereof. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  f  1646;  Dec.  Dig.  |  646.*] 

4.  Insubancb    (5  646*)  — Fibe  Insubancb— 
Ownership  of  Pbopebtt— Evidence. 

The  issuance  of  a  policy  to  insured  on  cer- 
tain property  is  presumptive  evidence  of  title 
in  him. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  S  1646;   Dec.  Dig.  f  646.  ♦] 

Appeal  from  Superior  Court,  Polk  County; 
Lane,  Judge. 

Action  by  the  Thermal  Belt  Sanitorium 
Company  against  the  Royal  Insurance  Com- 
pany and  others.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

The  evidence  tended  to  show  that  plaintiff 
corporation  held  two  concurrent  fire  insur- 
ance policies  alleged  to  cover  its  main  build- 
ing and  four  cottages  situate  near  the  same, 
and  "that  on  May  6,  1909,  a  fire  occurred 
which  destroyed  one  oX  the  cottages  and  also 
damaged  the  main  building.  Defendant  re- 
sisted recovery  for  destruction  of  the  cottage, 
claiming  that  same  was  not  covered  by  the 
descriptive  terms  of  the  policy.  The  follow- 
ing is  the  description,  which  it  seems  was 
typewritten,  and  annexed  to  each  of  the  poli- 
cies: "$2,000.00— on  the  two  story  frame 
metal-roof  building,  with  adjoining  and  com- 
municating additions,  including  foundations, 
piping  and  plumbing,  fixed  heating  and  light- 
ing apparatus  and  all  permanent  fixtures  as 
a  part  of  said  building  while  occupied  as  a 
sanitorium,  situate  detadied  in  the  town  of 
Tryon."  And  In  reference  thereto,  and  over 
defendant's  objection,  this,  with  other  evi- 
dence, was  admitted,  being  the  relevant  part 
of  a  conversation  between  the  general  mana- 
ger of  plaintiff  company  and  the  insurance 
agent  in  reference  to  the  acceptance  of  the 
policies  and  at  the  time  same  were  delivered: 
•*Q.  Did  you  have  any  conversation  with  Mr. 
Bngle  about  the  policies?  A.  Yes.  Q.  What 
was  It?  (Objection  by  defendant.  Overruled 
and  exception).  A.  I  read  over  the  type- 
written portion  of  the  contract,  and  said: 
1  don't  like  this  adjoining  and  communicat- 
ing. It  is  not  right,  because  the  buildings  are 
not  adjoining.'  Mr.  Engle  said  the  insurance 
companies  considered  buildings  as  close  to- 
gether as  those  were  adjoining  and  communi- 
cating when  used  for  the  same  purpose.  (De- 
fendant's objection  to  this  answer  overruled, 
and  defendant  excepts.)    Q.  How  many  build- 


ings were  there  in  the  plant?  A.  Five.  Q. 
What  did  they  consist  of?  (Defendant's 
objection  overruled,  and  defendant  excepts.) 
A.  Consisted  of  a  main  building,  or  adminis- 
tration building,  and  four  cottages.  These 
cottages  were  used  for  the  sick  patients' 
rooms,  and  the  main  building  for  the  nurses 
and  doctors,  housekeeper,  dining  room,  kitch- 
en, and  office  room.  Q.  Were  there  any 
kitchens  in  the  cottages?  (Defendant's  objec- 
tion overruled.  Defendant  excepts.)  A.  No. 
Q.  What  was  in  the  cottages?  (Defendant's 
objection  overruled.  Defendant  excepts.)  A. 
First  a  sun  room  on  the  outside,  a  hall,  four 
bedrooms,  bathroom,  and  trunkroom.  Q. 
How  far  were  they  from  the  main  t)uildlng? 
(Defendant's  objection  overruled.  Defendant 
excepts.)  A.  About  15  or  20  feet.  Q.  Was 
there  any  communication  with  the  main 
building?  A.  An  annunciator  system  running 
to  the  main  building.  (Defendant's  objection 
overruled.  Defendant  excepts.)  These  were 
for  the  patients  to  summon  the  nurses  from 
the  nurses'  rooms.  There  was  a  button  in 
each  room,  with  an  electric  wire  communicat- 
ing with  the  bell  in  the  main  building.  Q. 
Were  there  any  laundries  In  the  ^cottages? 
A.  No.  Q.  Was  it  possible  for  anybody  to 
use  the  cottages  independent  of  the  main 
building,  as  a  separate  establishment?  A. 
No.  (To  all  of  the  foregoing  evidence  the 
defendant  in  apt  time  objected.  Objection 
overruled,  and  defendant  excepted.)  Q.  Go- 
ing back  to  the  main  building,  describe  that 
A.  The  main  building  was  a  two-story  build- 
ing, the  first  floor  consisting  of  a  porch  run- 
ning around  three  sides,  a  hall  and  writing 
room,  or  office,  reception  room,  dining  room, 
pantry,  and  the  housekeeper's  room.  Q. 
What  was  the  shape  of  this  building  apart 
from  the  porches?  A.  It  was  an  oblong 
building.  Q.  Were  there  any  additions  to 
that  building?  A.  No;  there  were  no  addi- 
tions to  the  main  building  proper.  It  was 
one  building,  oblong  In  shape.  Q.  Do  you 
recollect  a  fire  occurring  In  your  property 
there?  A.  Yes.  Q.  About  when  was  that 
fire?  A.  It  occurred  about  the  5th  of  May, 
1909.  Q.  What  was  destroyed  In  that  fire, 
if  anything?  A.  One  of  the  cottages  and  the 
main  building  and  another  cottage  was  dam- 
aged." 

There  was  other  testimony  more  fully  de^ 
scribing  the  physical  placing  Of  the  cottages 
and  their  purpose  and  uses  In  relation  to  the 
plant  On  the  trial  a  witness,  B.  Brownlee, 
having  an  interest  In  the  property  and  Its 
management,  was  allowed,  over  defendant's 
objection,  to  say  that  the  property  was  owned 
by  plaintiff,  the  Thermal  Belt  Sanitorium 
Company.  In  this  connection  It  appeared 
that  plaintiff  was  in  possession  and  control 
and  management  of  the  property  when  same 
was  insured  and  at  the  time  of  trial.  There 
was  verdict  for  plaintiff  for  amount  of  los& 
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Judgment,  and  defendant  excepted  and  ap- 
pealed. 

A.  S.  Barnard,  for  appellants.  Harklns  & 
Van  Winkle^  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
The  descriptive  words  of  this  policy  and 
the  physical  placing  of  the  cottages  and 
tbeir  use  and  purpose  in  connection  with  the 
plant  and  its  operation  are  made  to  appear 
farther  as  follows:  **The  location  of  the 
buildings  is  on  top  of  the  hill  above  the  town, 
consisting  of  one  administration  building, 
which  is  a  two-story,  frame,  metal-roof  build- 
ing, longer  than  wide,  wlUi  nothing  In  the 
way  of  a  lean-to  nailed  to  the  building.  The 
rest  of  the  sanltorlum  property  consisted  of 
four  cottages,  one-story,  metal-roof,  conslst- 
mg  of  four  rooms,  bath  and  trunk  room,  lo- 
cated in  a  semicircle,  two  cottages,  No.  1 
and  No.  4,  about  20  feet  from  each  corner 
of  the  main  building,  the  other  cottages  about 
20  feet  distant  from  each  other,  making  a 
half  circle  around  the  front  of  the  main 
building.  They  have  an  electric  bell  system. 
There  was  a  series  of  wires  running  from 
each  room  of  each  cottage  to  the  hall  of  the 
administration  building,  and  there  was  also 
a  water  supply  system,  extending  from  a  tank 
on  the  upper  part  of  the  grounds  to  the  main 
building,  and  from  the  main  building  to  all 
the  cottages,  one  continuous  system.  Also  a 
sewerage  system  accommodating  all  four  cot- 
tages, one  line  going  from  the  main  building 
to  a  cesspool,  and  a  line  going  from  each  of 
the  cottages  to  the  main  line.  There  was  a 
push  button  in  each  room  so  that  when  the 
patients  needed  assistance  they  could  ring 
the  bell  in  the  main  building.  Q.  What  were 
those  cottages  used  for?  A.  Sleeping  rooms 
for  the  patients.  Q.  Used  for  any  other 
purpose?  A.  No.  Q.  Were  there  any  kitch- 
ens, dining  rooms,  or  laundry  in  these  cot- 
tages? A.  No.  Q.  How  were  they  used  in 
connection  with  the  main  building?  (Defend- 
ant's objection  overruled.  Defendant  ex- 
cepts.) A.  Used  as  sleeping  rooms  for  pa- 
tients. The  patients  used  those  for  bed- 
rooms, and  went  to  the  main  building  for 
meals  if  well  enough.  (Defendant's  objection 
overruled.  Defendant  excepts.)  And  for  the 
consultation  with  physicians,  but,  If  not  well 
enough,  the  meals  were-  sent  out  from  the 
main  building,  and,  if  In  their  bed,  the  doc- 
tors and  nurses  visited  them  in  their  rooms." 
On  this  or  similar  facts  there  is  authority 
tending  to  support  the  position  that  the  cot- 
tages would  come  within  the  descriptive 
terms  of  the  policies  as  a  matter  of  law. 
Mass^  y.  Belisle,  24  N.  0.  170;  Marsh  v.  In- 
Burance  Co^  71  N.  H.  253,  61  AtL  888;  Mat- 


thews ▼.  Kimball,  70  Ark.  451,  66  S.  W.  651, 
69  S.  W.  547. 

[1]  But  in  any  event  and  this,  In  our  opin- 
ion, is  the  more  correct  view,  the  words  are 
so  far  ambiguous  as  to  permit  the  parol  testi- 
mony in  aid  of  the  description  and  so  as  to 
carry  out  the  true  Intent  and  agreement  of 
the  parties.  Railroad  v.  Railroad,  147  N.  G. 
382,  61  S.  B.  185,  23  L.  R.  A.  (N.  S.)  223,  125 
Am.  St  Rep.  550;  Ward  v.  Gay,  137  N.  C. 
400,  49  S.  El  884;  Merrlam  v.  U.  S.,  107  U. 
S.  441,  2  Sup.  Ct  536,  27  L.  Ed.  631;  Sargent 
V.  Adams,  3  Gray  (Mass.)  72,  63  Am.  Dec. 
718;  Robinson  v.  Insurance  Co.,  87  Me.  399, 
32  Atl.  996;  Lumber  Co.  v.  Insurance  Co.,  145 
Mich.  658,  108  N.  W.  1088.  Insurance  Co.  v. 
Tye,  1  Ga.  App.  380,  58  S.  E.  110,  an  authority 
much  relied  upon  by  defendant,  could  well  be 
distinguished  from  the  case  presented  here. 
The  decision  proceeds  upon  the  supposition 
that,  under  certain  conditions,  parol  evidence 
could  be  received  with  the  view  and  purpose  of 
changing  the  conclusion  reached.  *'When  we 
consider  the  relevant  facta  in  evidence,  the 
position  of  the  cottages,  only  twenty  feet 
away,  the  physical  connections  between  these 
and  the  main  building  in  reference  to  water, 
light,  sewerage,"  etc.,  the  Inseparable  Identity 
of  use  and  with  nothing  to  fill  the  descrip- 
tive words,  "adjoining  and  communicating 
additions,"  except  the  cottages,  there  is  as- 
suredly no  error  to  defendant's  prejudice  in 
referring  the  question  to  the  jury  as  to 
whether  the  policy  did  and  was  intended  to 
cover  and  protect  the  cottages.  The  position 
is  not  affected  by  the  fact  that  a  former  poli- 
cy had  Insured  the  main  building  and  the 
cottages  in  separate  and  different  amounts. 
This  Is  an  opposing  fact,  bearing  on  the 
weight  of  the  testimony  objected  to,  and  did' 
not  affect  Its  competency.  It  was  this  fact 
which  called  forth  the  protest  of  plaintiff's 
officials  as  to  the  insufficiency  of  the  descrip- 
tions, and  which  was  quieted  by  the  assur- 
ances of  the  company's  agent  that  the  de- 
scription as  written  would  Include  the  cot- 
tages. 

[2]  There  was  no  reversible  error  In  per- 
mitting the  witness  to  say  that  plaintiff  was 
the  owner  of  the  property. 

[3, 4]  This  is  a  case  where  title  is  presum- 
ed prima  fade  from  the  possession  and  con- 
trol of  the  property,  and,  further,  the  is- 
suance of  the  policy  to  the  insured  was  It- 
self prima  fade  evidence  of  title — conclusive 
for  the  purposes  of  such  an  action  as  this  un- 
less in  some  way  questioned  or  Impeached. 
19  Cyc.  p.  941. 

There  is  no  error,  and  the  Judgment  for 
plaintiff  is  affirmed. 

No  error. 
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MEANS  ▼.  McPHAIUt 

(Supreme  Conrt  of  South  Carolina.    Aug.  10, 

1911.) 

Appeal  and  Ersob  (§  1010*)--Qt7B8Tions  Rj^ 
▼TEW ABLE— Findings  of  fact. 

Where  there  is  some  evidence  in  support 
of  the  conclusions  of  fact  in  a  law  case,  the 
appeal  will  be  dismissed,  because  presenting 
only  9ue8tions  of  fact,  though  exceptions  raised 
questions  of  law,  on  the  ground  that  there  was 
no  eyidence  to  sustain  the  findings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  1010.*] 

On  petition  for  rehearing.    Dismissed. 
For  former  opinion,  see  71  S.  E.  1009. 

PEIR  CURIAM.  The  court  dismissed  the 
appeal  herein  on  the  ground  that  the  excep- 
tions present  only  questions  of  fact  in  a  law 
case,  which  this  court  had  no  power  to  re- 
yiew.  The  petition  for  rehearing  points  out 
that  two  of  the  exceptions  raise  questions  of 
law,  to  wit,  that  there  was  no  evidence  to 
sustain  certain  findings  material  to  plalntifrs' 
case.  While  this  is  true,  the  court  did  not 
overlook  that  fact,  but  duly  considered  the 
point  made  by  the  exceptions.  Finding, 
however,  that  the  record  did  contain  some 
evidence  in  support  of  the  conclusions  of  the 
circuit  court,  the  court,  without  stating  the 
intermediate  step,  announced  merely  the  re- 
sult. 

There  is,  therefore,  no  ground  for  a  rehear- 
ing, and  the  petition  is  dismissed,  and  the 
stiay  of  remittitur  revoked. 


(90  s.  c.  808) 

BENNETT  ▼.  CHARLESTON  UNION  STA- 
TION CO.  et  aL 

(Supreme  Court  of  South  Carolina.     Jan.  S, 

1912.) 

1.  Damagbb   (f  91*)  —  Pebsonal  Injitbies— 
Punitive     JDamaoes—* 'Reckless     Disbe- 

OABD." 

Where  an  engine,  running  at  an  unusually 
high  speed  in  a  railroad  yard,  struck  coaches 
on  a  side  track,  injuring  a  car  cleaner  therein, 
and  the  engine  came  so  fast  that  it  knocked 
the  coaches  from  a  stationary  position  a  car 
and  a  half  in  length,  and  damaged  the  engine 
and  the  coaches,  punitive  damages  were  au- 
thorized, within  the  rule  permitting  punitive 
damages  where  the  wrongdoer  acts  in  a  "reck- 
less disregard"  of  another's  rights. 

[Ed.  Note.>-For  other  cases,  see  Damages, 
Cent  Dig.  |S  193-201;  Dec  Dig.  §  91.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  5999-6001;  voL  8,  p.  7781.] 

2,  Damages  (|  132*)  —  Pebsonal  Injubibs^ 
Excessive  damages. 

Where  a  car  cleaner  sustained  a  serious 
and  permanent  injury  to  her  head,  right  hip, 
right  shoulder,  and  left  leg,  and  the  jury  were 
authorized  to  award  punitive  damages,  a  verdict 
for  $1,750  would  not  be  set  aside  as  excessive. 
[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §|  178,  372-386;  Dec.  Dig.  i  132.«] 


Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  Ernest  Gary,  Judge. 
Action    by    Alice    Bennett    against    the 


Charleston  Union  Station  Company  and  an- 
other. From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

W.  Huger  Fitzsimons,  for  appellants.  Lo- 
gan &  Grace,  for  respondent 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  the 
plaintiff,  through  the  wrongful  acts  of  the 
defendants. 

The  allegations  of  the  complaint,  material 
to  the  questions  presented  by  the  exceptions, 
are  as  follows:  'That  on  or  about  the  10th 
day  of  May,  1910,  the  plaintiir  above  named, 
Alice  Bennett,  was  In  the  employ  of  said 
Charleston  Union  Station  Company,  one  of 
the  defendants  herein,  as  a  car  cleaner. 
That  on  or  about  said  10th  day  of  May,  1910, 
and  at  or  about  the  hour  of  9  o'clock  p.  m^ 
the  said  Alice  Bennett  was  at  work  as  a 
car  cleaner,  scrubbing  out  a  car  which  had 
just  come  in  from  the  city  of  Augusta.  That 
while  the  said  plaintifT  was  about  her  duties 
scrubbing  out  said  car  an  engine  and  tender 
suddenly  came  down  and  upon  said  car,  in 
which  the  said  plaintiff  was  at  work,  struck 
said  car  with  great  force  and  violence,  and 
threw  the  plaintiff  to  the  floor  of  the  car, 
causing  her  serious  and  permanent  injuries 
to  her  head,  right  hip,  right  shoulder,  and 
left  leg.  That  the  injuries  to  the  plaintiff, 
as  aforesaid,  as  she  Is  informed  and  be- 
lieves, were  caused  by  the  joint  and  concur- 
rent negligence^  carelessness,  recklessness^ 
and  wantonness  of  said  def^idant  corpora- 
tion, their  agents  and  servants,  in  the  fol- 
lowing particulars,  to  wit:  (a)  In  causing 
and  allowing  an  engine  and  tender  to  come 
down  and  upon  the  said  car  in  which  plain- 
tiff was  at  work,  without  notice  or  warning 
to  the  said  plaintiff,  (b)  By  causing  and  al- 
lowing a  switch  to  be  vnrongfully  turned,  so 
that  an  engine  and  tender  could  come  down 
and  upon  the  car  in  which  said  plaintiff  was 
working,  without  notice  or  warning  to  said 
plaintiff  of  the  approach  of  said  ^gine  and 
tender,  (c)  By  failing  and  omitting  to  take 
any  precautions,  by  setting  out  lights,  or 
otherwise,  to  prevent  said  engine  and  tender 
from  coming  down  and  upon  the  car  In  which 
said  plaintiff  was  at  work."  The  defendants 
denied  the  allegations  of  negligence  and  reck- 
lessness. 

At  the  close  of  the  plaintiff's  testimony, 
the  defendants'  attorney  made  a  motion  for 
a  nonsuit,  "so  far  as  the  cause  of  action 
for  punitive  damages  la  concerned,  certainly 
so  far  as  the  Union  Station  Is  concerned,  on 
the  ground  that  there  is  a  total  absence  of 
testimony  to  sustain  the  cause  of  action  for 
punitive  damages."  The  motion  was  refused. 
At  the  close  of  all  the  testimony,  the  de- 
fendants' attorney  made  a  motion  for  the 
direction  of  a  verdict  on  the  same  ground, 
which  was  also  refused.    l%e  Jury  rendered 
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a  verdict  in  favor  of  the  plaintiff  for  $1,750. 
A  motion  for  a  new  trial  was  made,  on 
the  grounds  "that  the  damages  were  exces- 
sive, that  there  was  no  evidence  to  supporc 
the  verdict,  and  that  it  was  contrary  to  the 
charge  of  the  Judge."  This  motion  was  like- 
wise  refused,  and  the  defendants  appealed. 

[1]  The  first  proposition  argued  by  the  ap- 
pellants* attorney  is  that  there  was  no  testi- 
mony as  to  punitive  damages. 

H.  B.  Tant,  as  witness  for  the  plaintiff, 
testified  as  follows:  "Q.  What  was  your  po- 
sition on  May  10,  1910?  A.  I  was  a  tele- 
graph operator  at  Vardels  for  the  Coast 
Line.  Q.  Is  that  the  entrance  for  the  switch 
that  controls  tracks  No.  7  and  No.  10?  A. 
Yes,  sir.  Q.  Will  you  tell  the  Jury  what  you 
know  about  this  acciuent?  A.  I  was  work- 
ing there,  controlling  the  switches  from  the 
tower,  governing  the  movement  of  trains, 
and  an  engine  came  in  that  wanted  to  go  to 
the  roundhouse,  and  I  lined  up  the  switches 
for  it  to  go,  and  was  under  the  impression 
they  were  right;  but  I  found  I  had  left 
one  wrong,  and  the  engine  went  through  It 
at  a  very  high  rate  of  speed,  and  hit  some 
coaches  in  the  side  track.  Q.  What  engine 
was  that?  A.  I  am  not  positive,  but  I  think 
It  was  a  G.  &  W,  C.  engine.  Q.  Was  that 
engine  running  at  a  high  rate  of  speed?  A. 
Yes,  sir;  it  w^as  running  at  an  unusually 
high  rate  of  speed.  Q.  Would  you  say  at 
reckless  rate  of  speed  for  the  yard?  A.  It 
looked  that  way  to  me.  Q.  W^hen  you  saw 
this  accident  was  unavoidable,  what  did  you 
^o?  A.  I  could  not  do  anything;  I  was  pow- 
erless to  do  anything.  If  the  engine  had  been 
running  at  the  speed  that  the  rules  of  the 
company  require.  I  could  have  changed  my 
switches  and  avoided  it,  but  it  was  running 
at  such  a  high  rate  of  speed  it  made  it  dan- 
gerous for  me  to  interfere  with  the  switches. 
Q.  What  did  you  do?  A.  Just  as  soon  as  it 
struck,  I  went  down;  I  thought  there  was 
terrible  damage  done,  and  went  down  there 
to  see.  Q.  Did  it  make  any  noise  when  it 
struck?  A.  Made  a  terrible  noise.  Q.  Was 
there  any  damage  done  to  the  engine  and 
cars?  A.  Yes,  sir.  Q.  How  far  did  it  knock 
this  train?  A.  I  think  it  knocked  it  pretty 
near  the  length  of  a  coach  and  a  half.  Q. 
There  were  five  or  six  cars?  A.  I  think  six 
or  eight  Q.  And  this  engine  came  on  them 
so  fast  that  it  knocked  them  from  a  station- 
ary position  a  car  and  a  half?  A.  Yes,  sir. 
Q.  Was  the  engine  smashed?  A.  Pretty  bad- 
ly.   Q.  And  so  were  the  cars?    A.  Yes,  sir." 

In  the  case  of  ToUeson  v.  Railway,  88  S. 
C.  7,  70  S.  E.  311,  the  principle  was  an- 
nounced that,  "not  only  is  the  conscious  in- 
vasion of  the  rights  of  another,  in  a  wanton, 
willful,  and  reckless  manner,  an  act  of 
wrong,  but  that  the  same  result  follows 
when  the  wrongdoer  does  not  actually  real- 
ize that  he  is  invading  the  rights  of  another, 
jirovided    the   act   is    committed   in   such    a 


manner  that  a  person  of  ordinary  prudence 
would  say  that  it  was  a  reckless  disregard 
of  another's  rights." 

The  exceptions  raising  this  question  are 
overruled. 

[21  The  appellants'  second  proposition  is 
that  there  was  no  testimony  to  support  the 
verdict,  at  least  the  verdict  was  so  grossly 
excessive  as  to  show  plainly  it  was  not 
founded  on  testimony.  There  was  testimony 
tending  to  show  that  the  plaintiff  sustained 
the  injuries  alleged  in  the  complaint,  and, 
as  it  has  been  determined  that  there  was 
testimony  tending  to  show  recklessness  on 
the  part  of  the  defendants,  we  see  no  reason 
for  disturbing  the  verdict  on  the  ground  of 
caprice  or  passion  on  the  part  of  the  jury. 

Judgment  affirmed. 

JONES,  C.  J.,  and  WOODS,  J.,  concur. 
HYDBIGK,  J.,  did  not  sit  in  tliis  case. 

cm  Oa.  »a) 
MONBOB  ▼.  MARTIN. 

(Supreme  Court  of  Georgia.     Dec  16,  1911.) 

(8yUdbu9  hy  the  Court.) 

1.  Bills  and  Notes  (f  134*)— Gontbaotb  (f 

76*)— CONBIDEBATION. 

A  written  agreement,  made  by  the  payee 
of  a  promissory  note  with  the  maker  thereof, 
e^dencing  a  part  of  the  contract  between  them, 
stipulating  that  the  maker  is  never  to  be  sued 
on  the  note,  relieves  the  maker  from  aU  liabil- 
ity upon  the  note;  and  a  subsequent  voluntary 
promise  of  the  maker  to  pay  the  note,  made 
without  consideration,  to  uie  executor  of  the 
payee,  is  a  nudum  pactum,  and  not  enforceable. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  $lf  825-329%:  Dec.  Dig.  | 
134;*  Contracts,  Cent.  Dig.  if  857-381;  Dec. 
Dig.  {  76.*1    . 

2.  Exceptions,  Bill  or   (S  12*)— Rc^iew— 
Bbief  of  Evidence. 

Where  a  bill  of  exceptions  is  sued  out  to 
the  overruling  of  a  motion  for  new  trijd,  only 
the  evidence  as  contained  in  the  approved  brief 
of  the  evidence  can  be  brought  to  this  court, 
and  a  new  and  distinct  compendium  of  the 
evidence  cannot  be  legally  incorporated  in  the 
bill  of  exceptions.  Whether  the  brief  of  evi- 
dence, which  was  approved  and  filed  as  part 
of  the  motion  for  new  trial  and  duly  certified 
to  this  court,  was  in  strict  conformity  with 
the  rule  upon  the  subject  of  preparation  of 
briefs  of  evidence,  is  unnecessary  to  be  decid- 
ed, as  a  consideration  of  the  evidence  is  not 
necessary  for  the  consideration  of  the  point  of 
law  ruled  in  the  previous  headnote. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  §  13;    Dec.  Dig.  §  12.»] 

Error  from  Superior  Court,  Calhoun  Coun- 
ty;   Frank  Park,  Judge. 

Action  by  R.  B.  Martin,  executor,  against 
L.  D.  Monroe.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Revereed. 

J.  L.  Boy n ton  and  Calhoun  &  Rambo,  for 
plaintiff  in  error.  W.  D.  Sheffield  and  J.  R. 
Pottle,  for  defendant  in  error. 

EVANS,  P.  J.  The  nature  of  this  action 
and  the  pleadings  are  amply  stated  in  the 
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opinion  of  the  conrt  rendered  when  the  case 
was  formerly  before  this  court  Martin  ▼. 
Monroe,  107  Ga.  330,  33  S.  E.  62.  The  suit 
was  on  a  promissory  note,  brought  by  the 
executor  of  the  payee  against  the  maker, 
who  pleaded  a  contemporaneous  written 
agreement  between  himself  and  the  payee, 
containing  a  covenant  never  to  sue  the  nota 
This  court  held,  on  the  occasion  referred  to, 
that  "a  written  agreement  made  by  the  payee 
of  a  promissory  note  with  the  maker  there- 
of, contemporaneously  with  the  execution 
and  deliyery  of  the  note  to  the  former,  and 
evidencing  a  part  of  the  contract  then  en- 
tered Into  between  the  parties,  stipulating 
that  the  maker  'is  not  to  be  sued  on  said 
note,  and  it  is  entirely  discretionary  with 
him  whether  he  ever  pays  said  note  or  not,' 
in  effect  relieves  the  maker  from  all  liabil- 
ity upon  the  note  as  to  the  payee  thereof 
or  his  legal  representative." 

[1]  1.  On  a  later  trial  the  plaintiff  amend- 
ed his  petition  by  alleging  that  on  three 
stated  occasions  the  defendant  ''recognized 
the  validity  of  said  note  and  promised  your 
petitioner  to  pay  the  same  to  him."  With 
respect  to  such  amendment  the  court  charged 
the  Jury:  "If  the  Jury  believe  from  a  pre- 
ponderance of  the  evidence  that  J.  J.  Mon- 
roe did  agree,  In  an  lnstrum^nt  signed  at 
the  same  time  the  note  sued  on  was  signed, 
that  L.  D.  Monroe  should  never  be  sued  on 
said  note,  still  If,  after  the  death  of  J.  J. 
Monroe,  the  defendant  L.  D.  Monroe  did  ex- 
pressly agree  to  pay  said  note  to  the  execu- 
tor of  J.  J.  Monroe,  the  moral  obligation 
resting  on  the  defendant  to  pay  the  debt 
would  be  sufficient  to  sustain  the  new  con- 
tract and  promise  to  pay  said  note,  and  the 
defendant  wouM  be  liable  to  pay  said  note, 
notwithstanding  the  previous  contemporane- 
ous agreement  referred  to  before."  This  in- 
struction was  erroneous.  The  effect  of  the 
Instrument  pleaded  by  the  defendant  was  to 
relieve  him  of  all  liability  on  the  note ;  and 
If  this  instrument  evidenced  a  part  of  the 
contract  by  which  the  note  was  given,  then 
there  never  existed  any  liability  by  virtue 
of  the  note.  Every  contract  must  rest  upon 
a  good  or  a  valuable  consideration.  '*A  good 
consideration  is  such  as  is  founded  on  nat- 
ural duty  and  affection  or  on  a  stronger 
moral  obligation."  Civil  Code  1910,  S  4243. 
In  Davis  v.  Morgan,  117  Ga.  507,  43  S.  E. 
733  (61  L.  R.  A.  148,  97  Am.  St  Rep.  171), 
it  was  held  that  the  strong  moral  obligation 
referred  to  in  the  Ck>de  section  is  one  sup- 
ported either  by  some  antecedent  legal  ob- 
ligation, though  unenforceable  at  the  time, 
or  by  some  present  equitable  duty.  A  prom- 
ise to  pay  a  debt  barred  by  the  statute  of 
limitations  or  discharged  by  bankruptcy 
are  InBtanceg  of  an  unenforceable  antecedent 


I  obligation;  and  the  Code  declares,  with  re- 
spect to  such  promises,  that  the  '*new  prom- 
ise revives  or  extends  the  original  liability; 
it  does  not  create  a  new  one."  ClvU  Code 
1910,  f  4386.  As  was  said  by  Cobb,  J.,  in 
Davis  V.  Morgan,  supra:  "When  one  receives 
a  naked  promise,  and  such  promise  is  broken, 
he  is  no  worse  off  than  he  was.  He  gave 
nothing  for  it,  he  has  lost  nothing  by  it,  and 
on  its  breach  he  has  suffered  no  damages 
cognizable  by  the  court  No  benefit  accrued 
to  him  who  made  the  promise,  nor  did  any 
injury  flow  to  him  who  received  It  Such 
promises  are  not  made  within  the  scope  of 
transactions  Intended  to  confer  rights  en- 
forceable at  law."  The  court's  instruction 
was  that  the  facts  SPt  up  tu  the  defendant's 
plea  would  be  avoided  by  his  voluntary 
promise  U>  pay  the  note,  although  the  only 
consideration  of  the  alleged  new  promise 
was  the  strong  moral  obligation  to  pay  the 
note.  If  the  defendant's  plea  be  true,  there 
never  was  any  obligation  on  the  part  of  the 
maker  to  pay  the  note,  and  the  court's  in- 
struction was  harmful. 

[2]  2.  A  motion  for  a  new  trial  was  made^ 
and  an  approved  brief  of  evidence  was  filed. 
In  the  bill  of  exceptions  the  brief  of  evi- 
dence ^ns  greatly  condensed.  Counsel  moved 
to  disregard  the  evidence  as  contained  in  the 
bill  of  exceptions,  because  It  had  no  legal 
place  therein.  We  agree  with  counsel  that, 
where  a  motion  for  new  trial  is  made,  a 
brief  of  the  evidence  In  the  case  Is  an  indis- 
pensable part  of  the  motion,  and  such  brief, 
when  approved  and  filed,  becomes  a  part  of 
the  record;  and  la  reviewing  the  rulings 
made  on  the  trial,  as  complained  of  in  the 
motion,  the  reviewing  court  cannot  look  to 
any  other  source  as  to  what  evidence  was 
adduced  on  the  trial.  The  brief  of  evidence 
as  approved  was  duly  certified  to  this  court, 
and  counsel  moved  to  disregard  It  also,  be- 
cause it  was  not  made  up  as  required  by 
the  statute;  it  containing  the  stenographic 
report  of  the  trial  of  the  case.  This  court 
has  frequently  pointed  out  the  necessity  of 
a  compliance  with  the  act  of  the  General 
Assembly  In  the  preparation  of  briefs  of 
evidence.  Only  relevant  and  material  evi- 
dence should  be  Included,  and  repetitions 
should  be  avoided.  But  we  do  not  find  it 
necessary  to  examine  the  brief  of  evidence 
in  ruling  upon  the  controlling  points  in  this 
case.  Where  points  of  law  are  made  in  the 
record,  and  they  can  be  passed  on  without 
reference  to  the  evidence,  this  court  will 
decide  them.  The  instruction,  which  we  hold 
to  be  erroneous,  does  not  require  a  consider- 
ation of  the  evidence  to  demonstrate  the 
necessity  of  another  trial. 

Judgment  reversed.  All  the  Justices  oon- 
cur,  except  HILL^  J.»  not  presiding. 
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HARDMAN  v.  STATE. 

(Sopreme  Court  of  Georgia.    Dec  12,  1911.) 
(SyUahui  hy  ih^  Court,) 

SiTiTICnENCT  OF  EVIDENCE. 

Counsel  for  the  plaintiff  in  error  says  in 
hit  brief  filed  in  this  court  that  the  only  point 
insisted  on  for  a  reversal  of  the  judgment  over- 
ruliug  the  motion  for  a  new  trial  is  that  the 
yerdict  is  without  evidence  to  support  it.  After 
a  careful  study  of  the  evidence,  we  are  of  the 
opinion  that  it  was  sufficient  to  support  the 
verdict. 

Error  from  Superior  Court,  Madison  Coun- 
ty; Jas.  B.  Park,  Judge. 

Jesse  Hardman  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

R.  R.  Arnold,  R  L.  J.  Smith,  Geo.  C.  Thom- 
as, and  B.  T.  Mosely,  for  plaintiff  in  error. 
Thos.  J.  Brown,  Sol.  Gen.,  and  T.  S.  Felder, 
Atty.  Gen.,  for  the  State. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(m  Ga.  170) 

HARRIS  et  aL  T.  HUSON  ICE  &  MACHINE 

WORKS. 
(Supreme  Court  of  Georgia.     Dec  13,  1911.) 

fSyllahuM  hy  the  Court.) 
1.  Sales  ()  855*)— Remedies  of  Ssijjcb— Ao- 

TION    FOB    PBICE— EVIOSIVCE. 

Where  A  sold  to  B.  ''one  Columbus  Iron 
Works  ice  plant,  complete,  secondhand,  with 
a  guaranteed  capacity  of  six  tons  of  ice  per 
day  of  24  hours,  said  ice  machinery  being  now 
located  on  cars  at  Ocilla;  Ga.,*'  and  the  pur- 
chaser defended  an  action  on  notes  given  for 
the  purchase  money  upon  the  ground,  inter 
alia,  that  the  machinery  delivered  was  not  a 
Columbus  Iron  Works  plant,  but  consisted  of 
various  parts  of  machinery  of  other  manufac- 
turers assembled  together,  it  was  competent 
for  the  plaintiff  to  prove  that,  though  some  of 
the  minor  parts  of  the  machinery  were  not 
manufactured  by  the  Columbus  Iron  Works, 
yet  the  substituted  parts  correlated  with  the 
whole,  and  were  not  of  such  character  as  to 
alter  the  distinctive  character  of  the  machin- 
ery as  a  "Columbus  Iron  Works  plant,"  and 
were  equal  in  efficiency  in  all  respects  to  the 
parts  for  which  they  were  substituted. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  S  355.*] 

2.  CORTENTION    OF    PARTIES    FaIBLT    SUBMIT- 
ni>— iNSTBUCTIONa— EVIDBNCB. 

The  contentions  of  the  defendants,  as 
made  by  the  pleadings  and  evidence,  were  fair- 
ly subznitted,  the  charge  was  adjusted  to  the 
case,  and  the  evidence  is  sufficient  to  support 
the  verdict. 

Error  from  Superior  Court,  Irwin  Connty; 
U.  P.  Whipple,  Judge. 

Action  by  the  Huson  Ice  &  Machine  Works 
against  W.  M.  Harris  and  others.  Judgment 
for  plaintiir,  and  defendants  bring  error.  Af- 
firmed. 

Eason  &  Bull  and  R.  M.  Bryson,  for  plaln- 
tilEs  in  error.  H.  J.  Qulncey  and  Fulwood  & 
Murray,  for  defendant  in  error. 


EVANS,  P.  J.  The  plaintiflP  sold  to  the  de- 
fendants a  secondhand  Ice  plant,  which  was 
to  be  delivered  to  them  f.  o.  b.  Abbeyllle, 
Ala.  The  machinery  was  shipped  by  the 
plaintiff  to  the  defendants  at  Ocilla,  Ga.,  in 
accordance  with  the  contract  of  sale.  When 
it  arrived  in  Ocilla  a  dispute  arose  between 
the  defendants  v>d  the  railroad  company 
over  the  frei^^ht  charges,  and  the  machinery 
was  allowed  to  remain  on  the  cars  for  sev- 
eral months  and  until  after  the  first  pay- 
ment under  the  contract  of  sale  fell  due. 
The  plaintiff  then  entered  into  a  second 
agreement  with  the  defendants,  which  was 
reduced  to  writing,  wherein,  the  first  con- 
tract of  sale  was  abrogated,  and  the  plaintiff 
contracted  to  sell  to  the  defendants  "one  Co- 
lumbus Iron  Works  ice  plant,  complete,  sec- 
ondhand, with  a  guaranteed  capacity  of  six 
tons  of  ice  per  day  of  24  hours,  said  ice  ma- 
chinery being  now  located  on  cars  at  Ocilla, 
Ga.,"  and  the  defendants  contracted  to  pay 
$3,000,  evidenced  by  three  promissory  notes, 
and  also  agreed  to  pay  $120JS0  in  consider- 
ation of  being  relieved  of  liability  on  their 
former  contract,  which  last-named  sum  was 
also  evidenced  by  their  note.  The  defend- 
ants having  defaulted  in  the  payment  of 
their  several  notes,  suit  was  instituted  there- 
on, and  they  pleaded  that  the  plaintiff  agreed 
to  superintend  the  construction  of  the  ioe 
plant,  and  to  demonstrate  that  its  capacity 
to  make  ice  came  up  to  the  warranty;  that 
the  machinery  was  installed  under  the  su- 
perintendence of  the  plain tiff»  and  after 
several  tests  it  was  found  incapable  of  mak- 
ing six  tons  of  ice  per  day ;  that  several  im- 
portant parts  of  the  machinery  were  never 
supplied;  that  in  the  course  of  the  instal- 
lation they  discovered  that  the  machinery 
was  not  a  Columbus  Iron  Works  plant,  but 
was  made  up  of  several  parts  of  machinery 
of  different  manufacturers  to  such  an  extent 
that  the  aggregate  plant  did  not  possess 
the  distinctive  character  of  a  Columbus  Iron 
Works  plant;  that  upon  discovering  that 
the  machinery  was  not  a  Columbus  Iron 
Works  plant,  and  upon  the  failure  of  the 
I^aintiff  to  demonstrate  the  guaranteed  ca- 
pacity of  the  ice  plant,  they  tendered  it 
back  to  the  plaintiff  and  demanded  a  re- 
sciBsion  of  the  contract;  that  upon  the  re- 
fusal of  the  plaintiff  to  rescind  the  con- 
tract and  take  back  the  machinery  they  op- 
erated it  at  a  loss,  and  were  never  able  to 
produce  ice  in  excess  of  four  tons  per  day; 
that  they  had  sustained  damage  connected 
with  the  purchase  and  operation  of  the  ma- 
chinery in  sundry  amounts;  and  judgment 
against  the  plaintiff  for  these  sums  was 
prayed. 

[1]  1.  The  evidence  was  conflicting  as  to 
whether  or  not  there  had  been  an  accept- 
ance of  the  machinery  by  the  plaintiff,  as  to 
whether  there  was  a  failure  of  the  warranty 
as  to  the  capacity  of  the  machinery,  and  as 
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to  whether  the  machinery  was  of  the  char- 
acter described  In  the  contract  of  sale.  Up- 
on the  latter  feature  the  plaintiff  offered 
proof  tending  to  show  that  the  main  ma- 
chinery was  that  manufactured  by  the  Co- 
lumbus Iron  Works,  and  that,  though  cer- 
tain minor  parts  were  manufactured  by 
other  manufacturers,  these  parts  were  equal 
In  every  respect  In  quality  and  adaptability 
to  those  for  which  they  were  substituted, 
and  that  the  plant  which  they  delivered  was 
a  Columbus  Iron  Works  plant  Objection 
was  made  to  testimony  tending  to  show  that 
there  was  no  difference  In  efficiency  be- 
tween a  certain  part  of  the  machinery  which 
had  been  supplied  and  the  part  which  It  sub- 
stituted; the  objection  being  that  the  writ- 
ten contract  of  sale  described  the  subject- 
matter  of  the  sale  as  a  Columbus  Iron  Works 
plant,  and  this  testimony  tended  to  vary 
the  terms  of  the  written  contract.  Specific 
goods  may  be  sold  by  description,  and  if 
the  specific  existing  chattel  is  sold  by  de- 
scription, and  does  not  correspond  with  that 
description,  the  seller  falls  to  comply,  not 
with  a  warranty  or  collateral  agreement,  but 
with  the  contract  itself,  by  breach  of  a  condi- 
tion precedent.  And  the  question  is  wheth- 
er the  descriptive  statement  is  an  identifi- 
cation of  the  chattel  or  whether  it  amounts 
to  a  collateral  warranty.  Benjamin  on  Sales, 
815. 

The  subject-matter  of  this  sale  was  a  sec- 
ondhand ice  plant  on  the  cars  at  a  place 
where  the  purchaser  had  ordered  it  under 
a  previous  contract  The  purchasers  con- 
tracted to  buy  that  particular  machinery, 
and  the  description  that  it  was  of  a  partic- 
ular manufacture  was  probably  intended 
more  as  a  collateral  warranty  of  the  char- 
acter of  the  chattel  than  for  purposes  of 
Identification.  If  the  specific  name  of  the 
ice  plant  be  treated  as  matter  of  descrip- 
tion, then  it  becomes  a  question  of  identify- 
ing the  article  as  that  described,  and  parol 
adminicular  proof  is  admissible  for  that  pur- 
pose. This  inquiry  is  broad  enough  to  in- 
clude an  investigation  as  to  what  consti- 
tutes the  article  as  described.  In  the  sale 
of  secondhand  machinery  of  a  particular 
manufacture,  it  is  competent  to  show  that  a 
minor  part  is  an  adequate  substitute  for  the 
original,  and  that,  notwithstanding  such  sub- 
stitution, the  machinery  still  preserves  the 
distinctive  characteristic  of  Its  original  man- 
ufacture. If  a  secondhand  Baldwin  loco- 
motive Is  sold,  a  delivery  of  a  Baldwin  lo- 
comotive would  satisfy  the  description,  al- 
though ft  may  be  equipped  with  a  bell  or 
whistle  of  a  different  manufacture.  If  we 
treat  the  words  ''Columbus  Iron  Works 
plant"  as  words  of  collateral  warranty,  then 
it  Is  competent  to  inquire  whether  the  sub- 
stituted parts  were  of  such  character  as  to 
change  the  distinctive  character  of  the  chat- 
tel, so  as  to  amount  to  a  breach  of  the  war- 1 


ranty.  The  English  case  of  Weiler  v.  Schlllz- 
zi,  25  L.  J.  O.  P.  89,  is  clear  authority  on  this 
point  There  A.  undertook  to  supply  B.  wltb 
certain  parcels  of  linseed,  which  he  warranted 
should  be  "Calcutta  linseed,"  and  supplied 
him  with  linseed  containing  15  per  cent  of 
other  seeds.  It  was  proved  that  Calcutta 
linseed,  at  the  time  the  contract  was  made, 
contained  usually  from  2  to  3  per  cent  of  oth- 
er seeds,  and  it  was  held  that  it  was  proper 
to  inquire  whether  the  mixture  of  15  per 
cent  of  other  seeds  was  such  an  adultera- 
tion or  admixture  of  foreign  substances  as 
to  alter  the  distinctive  character  of  the  ar- 
ticle and  prevent  its  being  salable  as  *'Cal- 
cutta  linseed."  The  testimony  to  which  ob- 
jection was  made  was  clearly  relevant 

[2]  2.  Several  assignments  of  error  com- 
plain that  the  court  failed  to  properly  sub- 
mit the  various  contentions  of  the  defend- 
ants, and  that  the  evidence  did  not  author- 
ize an  Instruction  on  the  legal  effect  of  an 
acceptance  of  the  machinery.  We  do  not 
think  these  criticisms  are  meritorious.  The 
charge  was  fair,  full,  and  adjusted  to  the 
various  issues  made  by  the  pleadings  and 
evidence,  and  has  the  indorsement  of  the 
trial  judge,  and  no  sufficient  reason  is  made 
to  vacate  it 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 


(m  Cte.  1K> 
MADISON  SUPPLY  ft  HARDWARE  CO.  v. 

BROWN  CARRIAGE  CO. 
(Supreme  Court  of  Georgia.     Dec.  13,  lOlL) 

(Syllalw  hy  the  Court.) 

Sai.es  (8  176*)— Pebfobmanob  of  Contbaoi^ 

Waiveb  of  Objections. 

A  promissory  note  was  given  for  certain 
personal  property,  which  was  paid  voluntarily 
by  the  maker  thereof  (it  not  appearing  that  the 
note  had  been  transferred  before  maturity),  who 
subsequently  parchased  personsd  property  from 
the  same  vendor,  for  the  avowed  purpose  of  re- 
fusing to  pay  therefor,  and  of  pleading  a  set-oflf 
and  partial  failure  of  consideration  to  the  first 
purchase,  because  of  alleged  defects  in  the  prop* 
erty  first  purchased,  which  were  known  to  the 
buyer  at  the  time  ne  paid  the  note  given  for 
the  purchase  price  thereof.  Held,  that  the  buy- 
er waived  any  defects  in  the  property  first  par- 
chased,  and  could  not  set  up  same  as  a  defense 
in  an  action  on  open  account  brought  by  the 
seller  against  him  for  the  recovery  of  the  pur» 
chase  price  of  the  personalty  last  bought  Edi- 
son General  £Ilectnc  Co.  v.  Blount,  96  Ga.  272, 
23  S.  EL  806;  Atlanta,  etc..  Bottling  Co.  v. 
Hutchinson.  109  Ga.  550,  35  S.  E.  124 ;  Tuttio 
V.  Stovall,  134  Ga.  331.  67  S.  E.  806. 

(a)  In  addition  to  tne  general  grounds^  the 
only  assignments  of  error  relate  to  the  giving 
or  failure  to  give  certain  charges  to  the  jury. 
We  find  no  error  in  these  assi^^nments;  and, 
besides,  in  this  case  the  verdict  m  favor  of  the 
defendant  in  error  was  demanded. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent. 
Dig.  SI  436-444 ;  Dec.  Dig.  i  176.*] 

Error  from  Superior  Court,  Morgan  Coun- 
ty; Jas.  B.  Park,  Judge. 


•For  ether 
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Action  by  the  Brown  Carriage  Company 
against  the  Madison  Supply  &  Hardware 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

M.  C.  Pew  and  Percy  Middlebrooks,  for 
plaintiff  In  error.  E.  H.  George  and  K.  S. 
Anderson,  for  defendant  In  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


<137  Ga.  168) 

LUKE  et  aL  ▼.  HHiL. 
(Supreme  Court  of  Georgia.    Dec.  12,  1911.) 

(SyUabut  hy  the  Court.) 

1.  Judgment    (|    632*)  —  Conclusiveness  — 
Persons  Concluded— Stbanoebs. 

A  decree  in  a  suit  for  annulment  of  mar- 
riage, based  on  the  nonage  of  one  of  the  par- 
ttes,  in  80  far  as  It  eBtablishes  the  status  or 
marital  relation,  is  to  be  regarded  as  a  judg- 
ment quasi  in  rem;  but,  beyond  the  adjudica- 
tion 01  the  status,  the  decree  is  binding  only 
on  parties  and  privies.  In  a  cause  of  action 
between  the  defendant  in  the  annulment  suit 
and  strangers,  arising  before  the  decree  of 
annulment,  and  based  on  the  legality  of  his 
marriage,  he  is  not  estopped  from  contesting 
with  them  the  truth  of  the  ground  on  which 
the  decree  was  prayed. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  1148;   Dec.  Dig.  I  632.*] 

2.  Evidence    (f    288*)— Hbabsat— Bvidbngb 
Founded  on  Hearsay. 

Birth  may  be  proved  by  general  repute  In 
the  famUy. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  U  1147,  1148;    Dec.  Dig.  |  288.*) 

8.  Appeal  and  Erbob  (S  1068*)— Review-* 
Harmless  Error— Exclusion  or  Evidence. 
The  rejection  of  a  certain  part  of  a  wit- 
ness* testimony  will  not  require  a  new  trial, 
where  it  appears  from  the  brief  of  evidence 
that  in  another  part  of  his  testimony  the  same 
witness  delivered  substantially  the  same  testi- 
mony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  4195,  4200-4206;  Dec 
Dig.  i  105a*] 

4.  Trial  (|  296*)— Instructions— Construc- 
tion AS  A  Whole. 

In  a  suit  for  malicious  prosecution,  where 
the  defendants  offer  testimony  that  they  acted 
under  advice  of  counsel,  it  is  not  error  for  the 
court  to  charge,  in  the  language  of  Civil  Code 
1910,  I  4958,  that  clients  are  not  relieved  from 
liability  for  damages  on  the  ground  that  they 
acted  under  the  advice  of  counsel,  but  are  en- 
titled to  redress  from  them  for  unskillful  ad- 
vice; the  court  further  charging  that  advice 
of  counsel  may  be  considered  in  mitigation  of 
damages.  ' 

[Ed.  Note.— For  other  cases,  see  Trisl,  Dec 
Dig.  S  29a*] 

5.  Malicious  Prosecution  (i  64*)— Proba- 
ble Cause— Evidence. 

The  committal  of  a  defendant  by  a  magis- 
trate is  prima  fade,  but  not  conclusive,  evi- 
dence of  probable  cause. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  §§  151-153;  Dec.  Dig. 
%  64.*] 


6.  Trial   (§236*)- iNSTBuonoNS— Impeach- 


w 


ment  of  wrrNBSS. 

Where  a  witness  is  sought  to  be  impeach- 
ed because  of  a  previous  contradictory  state- 
ment, the  primary  question  for  the  jury  is  to 
ascertain  whether  the  witness  attacked  made 
the  alleged  contradictory  statement;  and,  if 
he  did  so,  the  next  question  is  its  effect  on 
his  testimony.  The  excerpt  from  the  char|;e 
was  not  subject  to  the  criticism  made  upon  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  236.*] 

7.  Instructions— SurnciBNCT  o»  Evidence. 
The  other  charges  complained  of  were  not 
subject  to  the  exceptions  made  against  them. 
The  evidence  supported  the  verdict,  and  no 
sufficient  reason  appears  for  the  grant  of  a 
new  trial. 

Error  from  Superior  Court,  Turner  Coun- 
ty;   Frank  Park,  Judge. 

Action  by  E.  Lewis  Hill  against  M.  D. 
Luke  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    AflOirmed. 

Perry,  Foy  ft  Monk  and  Claude  Payton, 
for  plaintiffs  In  error.  J.  H.  Tipton  and  L. 
D.  Passmore,  for  defendant  in  error. 

EVANS,  P.  J.  The  action  was  by  E.  Lew- 
is Hill  against  M.  D.  Luke,  Mrs.  BUlen  Luke, 
Warren  J.  Luke,  W.  Z.  Luke,  and  Jim  John- 
son, to  recover  of  them  damages  for  a  ma- 
licious prosecution  and  for  abduction  and 
alienation  of  the  affections  of  his  wife,  Nora 
Hill,  n4e  Luke,  the  daughter  of  the  defend- 
ants M.  D.  and  Mrs.  Ellen  Luke.  According 
to  the  evidence  of  the  plaintiff  he  married 
Nora  Luke  on  the  night  of  the  6th  or  7th 
of  December,  1907.  Agreeably  to  a  previous 
arrangement  she  met  the  plaintiff  at  an 
appointed  place  near  the  home  of  her  father, 
got  in  the  buggy  with  him,  and  they  drove 
off  and  were  married  by  a  minister.  After 
the  marriage  th^  went  to  the  home  of  a 
relative  of  plaintiff  to  spend  the  night  After 
they  had  been  there  two  or  three  hours, 
and  had  retired,  some  of  the  defendants 
came,  entered  the  house,  struck  matches,  and 
looked  over  the  house.  They  came  to  the 
bed  where  plaintiff  and  his  wife  were,  pull- 
ed the  cover,  and,  upon  remonstrance  from 
the  plaintiff  and  demand  to  desist,  made 
threats  against  him ;  one  of  them  pretending 
to  be  the  sheriff.  They  then  began  to  en- 
treat his  wife  to  return  home.  The  plain- 
tiff remonstrated,  telling  them  (one  of  whom 
was  the  brother  of  plaintilTs  wife)  that  they 
were  married,  that  she  was  his  wife,  and  to 
let  her  alone.  They  replied  that  they  had 
come  to  take  her,  dead  or  alive.  The  plain- 
tiff was  detained  by  some  of  the  defendants, 
while  others  procured  a  warrant  against 
him  for  kipnapplng,  and  all  of  the  defend- 
ants were  acting  in  concert  The  sheriff 
and  one  of  the  defendants  then  carried  the 
plaintiff  to  the  railroad  station,  from  where 
he  was  carried  by  the  sheriff  and  lodged  in 
jail.  His  wife  was  taken  in  charge  by  the 
other    defendants.      She    went   away    with 
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them,  and  has  never  returned  to  him.  He 
was  given  a  commitment  trial  and  bound 
over  to  await  the  action  of  the  grand  jury, 
who  acquitted  him  by  the  return  of  a  '*no 
bill."  The  father  and  mother  of  plaintiff's 
wife  had  both  told  plaintiff  that  his  wife 
was  over  14  years  of  age  at  the  time  of 
his  marriage  to  her,  and  it  was  "common  talk 
in  the  family"  that  she  was  near  16  years 
of  age.  He  introduced  other  evidence  also 
tending  to  establish  his  contention  that  she 
was  beyond  the  age  of  14  years  at  the 
time  of  the  marriage.  The  defendants  de- 
nied liability,  and  also  denied  that  the3^ 
were  actuated  by  any  other  motive  than  to 
find  the  minor  daughter  of  Mr.  and  Mrs. 
Luke  and  restore  her  to  her  parents.  They 
asserted  that  in  the  suing  out  of  the  war- 
rant they  acted  under  the  advice  of  counsel, 
that  the  alleged  marriage  of  Nora  Luke 
to  the  plaintiff  was  illegal,  because  at  the 
time  the  marriage  ceremony  was  performed 
she  was  less  than  14  years  of  age,  and  that 
the  marriage  had  subsequently  been  annulled 
by  a  decree  of  court  There  was  a  verdict 
for  the  plaintiff.  The  defendants  made  a 
motion  for  a  new  trial,  which  was  overruled 
by  the  court,  and  they  excepted. 

[1]  1.  Shortly  after  the  marriage  cere- 
mony was  performed  between  E.  L.  Hill  and 
Nora  Luke,  the  latter,  by  prochein  ami, 
brought  suit  against  the  former  to  annul 
the  marriage  on  the  ground  that  she  was 
under  14  years  of  age  and  incompetent  in 
law  to  contract  marriage.  The  suit  eventu- 
ated in  a  decree  of  annulment  of  the  mar- 
riage. The  entire  proceedings  were  Intro- 
duced in  evidence  in  this  case,  and  the  court 
ruled  that  the  plaintiff  was  not  concluded 
in  the  present  action,  by  the  decree  of  an- 
nulment, from  showing  that  Nora  Luke  at 
the  time  of  her  alleged  marriage  was  over 
the  age  of  14  years.  The  defendants  ex- 
cepted to  this  ruling,  on  the  ground  that 
the  decree  was  conclusive  on  the  plaintiff 
in  the  present  suit  that  Nora  Luke  was 
under  the  age  of  14  at  the  time  of  her 
alleged  marriage  to  him.  It  is  a  general 
universal  rule  that  estoppels  must  be  mutual. 
Strangers  can  neither  take  advantage  of, 
nor  be  bound  by,  an  estoppel.  Harris  v. 
Amoskeag  Lumber  Ck).,  101  Ga.  643,  29  S.  E. 
302.  A  decree  in  a  matrimonial  suit  fixing 
the  status  of  the  parties,  in  distinction  from 
the  specific  findings  therein,  is  to  be  regarded 
as  a  judgment  quasi  in  rem.  So  far  as  the 
adjudication  fixes  the  status  of  the  parties, 
the  judgment  concludes  both  parties  and 
strangers;  but,  beyond  the  adjudication  of 
the  status,  the  decree  does  not  conclude 
strangers.  Bigelow  on  Estoppel,  227.  Our 
statute  fixes  the  age  of  consent  to  marry 
in  the  female  at  14  years;  and  while  the 
ceremonial  marriage  performed  between  the 
female  who  has  not  reached  this  age  and 
the  man  competent  to  contract  marriage  may 
be  said  to  be  void,  yet  the  female,  after 
reaching  the  consentable  age,  may   aflirm 


the  marriage,  and  it  is  thereafter  binding, 
and  no  new  marriage  is  required.  1  Bishop 
on  Marriage  and  Divorce,  577.  Such  mar- 
riages partake  more  of  the  nature  of  void- 
able than  void  marriages.  They  are  imper- 
fect marriages,  which  the  party  may  affirm 
or  disaffirm  after  reaching  the  age  of  con- 
sent Hence,  upon  reason,  a  decree  in  a 
nullity  suit  because  of  the  nonage  of  one 
of  the  parties  should  be  treated  as  a  decree 
of  dissolution  of  a  voidable  marriage,  so 
far  as  it  affects  strangers.  The  adjudica- 
tion of  the  status  is  conclusive  upon  stran- 
gers but  does  not  bind  them  upon  causes  of 
action  springing  from  the  marital  relaticNi 
prior  to  the  decree.  A  divorce  decree  will 
not  estop  a  party  thereto  from  contesting 
with  a  stranger  the  truth  of  the  grounds  as 
affecting  his  liability  In  another  suit  upon  a 
cause  of  action  arising  pending  the  divorce 
suit,  but  before  the  decree.  In  Gorry  v. 
Lackey,  105  Mich.  363,  63  N.  W.  418,  it  was 
held  that  the  fact  that  the  defendant's  wife 
procured  a  divorce  from  him  on  the  ground 
of  extreme  cruelty  will  not  conclude  him 
from  denying  that  he  was  guilty  of  cruelty, 
on  an  issue  as  to  her  justification  for  leaving 
him,  raised  in  an  action  against  him  by  a 
third  person  for  necessaries  furnished  the 
wife  after  she  had  left  her  husband  and 
before  getting  her  divorce.  To  the  same  ef- 
fect is  Burlen  v.  Shannon,  3  Gray  (Mass.) 
387,  and  Gill  V.  Read,  5  R.  I.  343,  73  Am. 
Peq.  73.  Beyond  the  legal  effect  of  deter- 
mining the  status  of  the  i)arties,  the  law  ap- 
plies as  in  other  judicial  proceedings,  that 
a  judgment  is  not  conclusive  In  another  suit, 
except  in  cases  in  which  tho  same  partiea 
or  their  privies  are  litigating  in  regard  to  the 
same  subject  of  controversy.  The  plaintiff 
in  error  is  estopped  by  the  decree  of  annul- 
ment from  denying  his  matrimonial  status; 
but  In  a  cause  of  action  against  strangers, 
arising  before  the  decree  of  annulment,  based 
on  the  legality  of  his  marriage,  he  is  not 
estopped  by  the  decree  from  contesting  with 
them  the  truth  of  the  grounds  upon  which 
the  decree  was  prayed. 

[2]  2.  The  court  permitted  the  plaintiff 
to  testify  that  it  was  common  talk  in  the 
family  that  Nora  Luke,  at  the  time  of  his 
marriage  to  her,  was  pearly  16  years  of  age. 
Pedigree,  Including  birth,  may  be  proved  by 
general  repute  in  the  family.  Civil  Code 
1910,  §  5764. 

[3]  3.  Exception  is  taken  to  the  exclusion 
of  the  testimony  of  one  of  the  defendants, 
to  the  effect  that  he  acted  on  the  advice  of 
counsel  In  taking  the  course  which  he  pur- 
sued. The  testimony,  was  relevant;  .  but 
the  error  was  harmless,  because  it  appears 
from  the  brief  of  evidence  that  the  same  wit- 
ness gave  substantially  the  same  testimony 
in  another  part  of  his  evidence.  Bertody  v. 
Ison,  69  Ga.  317. 

[4]  4.  In  charging  on  the  subject  of  the 
effect  of  the  advice  of  counsel,  the  court 
read  ClvU  Code  1910,  §  4958:   '^aients  shaU 
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not  be  rtileved  from  their  liability  to  daio- 
ages  and  penalties  imposed  by  law,  on  tbe 
ground  that  they  acted  under  the  advice  of 
their  counsel,  but  are  entitled  to  redress 
from  them  for  unskillful  advice."  The  de- 
fendants introduced  evidence  that  they  acted 
on  the  advice  of  counsel,  and  the  charge 
was  not  inappropriate  to  the  case. 

[6]  5.  Complaint  Is  made  that  the  court 
failed  to  instruct  the  jury  that  a  committal 
by  the  magistrate  was  an  adjudication  of  the 
existence  of  probable  cause  for  the  prose- 
cution of  the  plaintiff.  The  binding  over  of 
a  defendant  by  a  magistrate  is  prima  fade, 
bnt  not  conclusive,  evidence  of  probable 
cause.  Lindsay  v.  West,  6  Ga.  App.  284,  64 
S.  B.  1005.  It  was  not  error  to  fail  to  charge 
as  contended,  because  an  instruction  that 
the  committal  of  a  defendant  is  an  adjudica- 
tion of  probable  cause  is  in  efTect  a  charge 
that  it  is  conclusive  on  that  subject 

[6]  6.  The  following  excerpt  from  the 
court's  charge  to  the  Jury  on  the  subject  of 
the  impeachment  of  witnesses  by  proof  of 
previous  contradictory  statements  is  criti- 
daed:  "It-  is  for  you  to  say  whether  or 
not  you  believe  the  witnesses  sought  to  be 
impeached  or  the  witnesses  introduced  for 
the  purpose  of  impeachment"  It  is  con- 
tended that  the  charge  amounted  to  an  in- 
struction that  the  Jury  had  a  right  to  ar- 
bitrarily disregard  the  testimony  of  a  wit- 
ness introduced  for  the  purpose  of  impeach- 
ment We  do  not  think  this  criticism  of  the 
charge  is  merited.  The  impeachment  of  a 
witness  by  proof  of  contradictory  statements 
involves  the  ascertainment  by  the  Jury  if  the 
witness  attacked  really  made  the  statement 
and,  if  he  did  make  the  alleged  contradictory 
statement,  its  effect  on  his  testimony.  The 
excerpt  related  to  the  first  of  these  propo- 
sitions and  was  not  erroneous.  Price  v. 
State,  137  Ga.  — ,  72  S.  B.  908,  decided  Nov- 
ember 14,  1911. 

[7]  7.  The  charges  .on  the  subject  of  con- 
spiracy and  the  measure  of  damages  were 
neither  inaccurate  nor  inapplicable.  The 
authenticity  of  the  letters  were  sufficiently 
identified  to  authorize  their  reception  in  evi- 
dence. The  evidence  warranted  the  ver- 
dict and  no  error  appears. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding* 


(10  Ga.  App.  817) 

MANBECK  V.  HOI/TZBNDORP.    (No.  8,461.) 

(Gonrt  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(SyUahU9  Jfv  the  Court.) 

RXVIKW  OH  Appsai^ 

On  the  trial  of  the  claim  case  In  the  Jus- 
tioe  court,  the  evidence  demanded  the  ver- 
dict in  favor  of  the  claimant  as  rendered,  and 
there  was  no  error  by  the  judge  of  the  superior 
court  in  overruling  the  certiorari  brought  by 
plaintifif. 


Brror  fh>m  Superior  Court,  Ben  Hill  Oonn- 
ty;  U.  V.  Whipple,  Judge. 

Claim  case  between  C.  A.  Holtzendorf  and 
J.  W.  Manbeck.  Judgment  for  claimant  was 
affirmed  on  certiorari,  and  defendant  brings 
error.    Affirmed. 

L.  Kennedy,  for  plaintiff  in  error.  Clayton 
Jay,  for  defendant  in  error. 

HILL,  C.  J.    Judgment  affirmed* 

(10  Oa.  App.  294) 

CHICAGO  CRATON  CO.  v.  BAKER  et  aL 

(No.  3,405.) 

(Court  of  Appeals  of  Georgia.    Jan.  15, 1912.) 
(ByllabMi  hy  the  Oovrt.) 

SumOIBNOT   OF    EVIDSNCB. 

The  evidence  was  sufficient  to  authorise 
tbe  verdict,  and  no  material  error  of  law  in  the 
instructions  to  the  jury  appears. 

Error  from  City  Court  of  Tifton;  B.  Bve, 
Judge. 

Action  between  the  Chicago  Crayon  Com- 
pany and  J.  J.  Baker  and  others.  From  the 
Judgment,  the  Crayon  Company  brings  error. 
Affirmed. 

Fulwood  ft  Murray,  J.  B.  Murrow,  and  J. 
J.  Murray,  for  plaintiff  in  error.  Ridgdill  ft 
Griner  and  L.  P.  Skeen,  for  defendants  in 
error. 

POWELL,  J.    Judgment  affirmed. 

(10  Oft.  App.  SSI) 

PACE  V.   VIRGINIA-CAROLINA  CHEM- 
ICAL CO.     (No.  3,301.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(8yllahu§  ^  the  Court,} 

Inbufficienct  or  Plkadino. 

The  petition  did  not  show  a  case  of  lia- 
bility, and  the  court  did  not  err  in  dismissing 
it  on  demurrer. 

Error  from  City  Coxirt  of  Albany;  D.  F. 
Crosland,  Judge. 

Action  by  Hannibal  Pace  against  the  Vir- 
ginia-Carolina Chemical  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

R.  J.  Bacon  and  Ben  T.  Burson,  for  plain- 
tiff in  error.  C  Ew  Battle  and  Howell  Hol- 
lis,  for  defendant  In  error. 

POWELL,   J.     Judgment   affirmed. 


(10  Qs.  App.  MO) 
CARLSBAD  MFG.  CO.  ▼.  FLETCHER. 

(No.  8,213.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(SyUahus  by  the  Court,) 

Tbiai.    (fi     143* )  —  Plbadinq  —  EvinENci  — 
DiRECTiNO  Verdict. 

There  being  conflict  as  to  the  very  vitals 
of  the  case,   the    plaintiff  having   proved   his 


*ViDrother< 
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case  as  laid,  and  the  evidence  in  behalf  of  the 
defendant  being  squarely  in  conflict  therewith,  it 
was  error  to  direct  a  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  fi  342;   Dec.  Dig.  S  143.*] 

Error  from  City  Court  of  Ocilla;  H.  B.  Ox- 
ford, Judge. 

Action  by  the  Carlsbad  Manufacturing 
Company  against  John  G.  Fletcher.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

R.  M.  Bryson  and  Philip  Newbern,  for 
plaintiff  in  error.  H.  J.  Quincey  and  W.  M. 
Rogers,  for  defendant  in  error. 

RUSSELL^  J.    Judgment  reversed. 


ao  Qa.  App.  S80) 

FLETCHER  GUANO  CO.  et  al.  v.  VORUS 

et  al.  (No.  3,592.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(Syllahu$  by  the  Court.) 

i4a.ndix>bd  and  tenant  ({  246*)— advances— 
Lien  on  Crop. 

The  special  lien  of  a  landlord  for  sup- 
plies famished  to  make  the  crop  exists  only 
against  the  particular  crop  which  the  supplies 
were  furnished  to  make;  but  where  the  land- 
lord at  the  beginning  of  a  year  advances  to 
his  tenant  com  and  similar  products,  and  at 
the  end  of  the  year  the  tenant  has  on  the  place 
an  adequacy  of  Hke  products  with  which  to  re- 
pay the  advancement,  but  needs  them  in  or- 
der to  make  the  next  year's  crop  (the  rela- 
tion of  landlord  and  tenant  continuing  for  an- 
other year),  and  it  is  agreed  between  the 
landlord  and  the  tenant  that  the  latter,  instead 
of  delivering  the  products  to  his  landlord,  shall 
keep  them  and  use  them  to  make  the  second 
vear's  crop,  and  the  tenant  does  so,  the  land- 
lord has  a  lien  as  to  them  upon  that  year's 
crop. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  ^  993;  Dec.  Dig.  | 
24e.*] 

Error  from  City  Court  of  Luoiipklii;  A  T. 
Hiekey»  Judge. 

Money  rule  between  the  Fletcher  Guano 
Company  and  others  and  L.  E.  Vorus  and 
others.  From  the  judgment  determining  the 
validity  of  certain  liens,  the  Fletcher  Guano 
Clompany  and  others  bring  error.    Affirmed. 

G.  Y.  Harrell,  for  plaintiffs  in  error.  T.  T. 
James,  for  defendants  in  error. 

POWELL,  J.  The  case  arises  on  money 
rule  to  determine  the  rank  and  validity  of 
certain  liens  claimed  by  various  creditors  up- 
on the  proceeds  arising  from  Judicial  sale  of 
the  crops  raised  in  the  year  1910  by  a  tenant 
upon  a  plantation  of  Miss  Vorus,  the  defend- 
ant in  error.  The  case,  as  presented  in  this 
court,  narrows  to  a  single  question:  Did 
Miss  Vorus  have  a  valid  landlord's  lien  for 
supplies?  The  facts  are  as  follows:  At  the 
beginning  of  the  year  1909  she  furnished  to 
this  tenant  com,  fodder,  cotton  seed,  and 
cane,  as  crop  supplies  for  that  year.    These 


articles  were  consumed,  of  course,  during  tbe 
year;  but  at  the  end  of  the  year  the  tenant 
had  enough  com,  etc.,  to  have  replaced  them. 
However,  he  was  to  remain  on  the  place  as 
a  tenant  for  the  year  1910,  and  would  need 
these  articles  to  make  that  year's  crop.  So 
it  was  agreed  that  he  should  keep  them  and 
repay  out  of  his  crop  for  1910.  For  these 
things  Miss  Vorus  claims  the  landlord's  lien, 
and  the  other  creditors  say  that  she  has  no 
lien  as  to  them,  because  the  supplies  were 
furnished  for  the  crop  of  1909,  and  not  for 
the  crop  of  1910. 

The  ordinary  rale  among  creditors  is  that 
equality  is  equity.  Hence  laws  giving  special 
liens  are  strictly  construed,  and  the  person 
claiming  a  special  lien  must  show  that  he  la 
plainly  within  the  law  under  which  he  as- 
serts it.  Nevertheless,  common  sense  must 
prevail  as  to  this  as  well  as  to  other  proposi- 
tions of  law  and  of  equity.  The  law  gives  a 
landlord  a  special  lien  on  the  crops  of  his 
tenant  for  such  necessaries  as  the  landlord 
may  furnish  in  order  to  make  that  crop. 
Back  debts  due  from  the  tenant  to  the  land- 
lord cannot,  by  any  agreement  between  the 
parties,  be  counted  as  advances  to  make  any 
new  crop.  No  tacking  is  to  be  allowed.  No 
estoppel  can  raise  the  lien.  Parks  v.  Simp- 
son, 124  Ga.  523,  52  S.  E.  616.  Cf.  Fountain 
V.  Fountain,  7  Ga.  App.  361,  66  S.  E.  1020. 
And  under  the  decision  in  Parks  ▼.  Simpson, 
supra,  if  the  tenant  at  the  end  of  the  year 
1909  had  simply  said  to  his  landlord,  "I  can 
pay  yon  now,  but  let  the  indebtedness  go 
over,  to  be  paid  out  of  next  year's  crop,"  and 
the  landlord  had  acquiesced,  no  lien  would 
have  arisen.  But  law  and  conmion  sense 
both  differentiate  that  case  from  the  case  at 
bar. 

In  this  case  the  com,  etc.,  furnished  the 
tenant  in  1909  were  to  be  repaid  in  kind 
(though,  perhaps,  that  makes  no  great  dif- 
ference), and  at  the  end  of  the  year  there 
was  in  the  crib  and  other  places  of  storage, 
ready  to  be  delivered,  if  called  for,  more  than 
enough  corn,  etc,  to  make  the  repayment 
The  landlord's  agent  went  to  the  place  to  ar- 
range this  matter  and  to  make  contracts  for 
the  coming  year.  The  rent  for  the  year  1910 
was  agreed  on.  The  landlord's  agent  said  to 
tbe  tenant,  ''I  suppose  you  will  need  that 
com,  fodder,  hay,  cotton  seed,  and  sugar 
cane  in  making  another  crop."  The  tenant 
replied  in  the  affirmative.  The  agent  then 
told  him  to  go  ahead  and  use  it,  and  to  repay 
it  out  of  the  1910  crop.  This  transaction 
amounted  to  constructive  delivery  of  the 
com,  etc.,  from  the  tenant  to  the  landlord, 
and  redelivery  from  the  landlord  to  the  ten- 
ant. If  there  had  not  been  enough  of  these 
articles  on  hand  to  repay  the  landlord,  the 
case  would  be  entirely  different  There  could 
be  no  constructive  delivery  of  a  shortage; 
nor  could  there  be  a  delivery  of  supplies  to 
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make  the  1010  crop,  by  constmction  or  other- 
wise, through  countiDg  a  failure  to  pay  for 
1909  supplies,  or  the  debt  arising  from  the 
failure  to  pay  as  if  it  were  supplies  for  1910. 
But  here  the  supplies,  the  things  necessary 
to  make  the  1910  crop,  were  on  hand  at  the 
very  place  where  the  tenant  could  most  ex- 
pediently use  them. 

It  was  not  necessary,  in  order  to  satisfy 
the  law  and  to  create  a  lien,  that  the  tenant 
should  put  the  com  out  of  the  crib,  move  the 
fodder  stack,  tear  up  the  cane  bed,  and  go 
through  some  form  of  trying  to  put  them  in- 
to the  landlord's  hands,  and  then  have  the 
landlord  turn  them  back  into  his  hands, 
whereupon  he  would  have  to  put  the  com 
back  into  the  crib,  move  the  fodder  stack 
back,  and  bed  the  cane  again.  This  would 
be  nonsense.  People  would  laugh  at  the  law 
if  it  required  any  such  thing.  The  law  rec- 
ognizes constructive  delivery  in  such  cases, 
just  as  people  do.  The  trial  Judge  held  cor- 
rectly. 

Judgment  affirmed. 

(10  Ga.  App.  316) 

WILKINS  T.  BABNES.     (No.  3,451.) 
(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

fSyUabuM  ly  the  Court.) 

Appbai.    and    Ebbob    (§    977*)— BbvibW"- 

Gbant  of  Nbw  TbiaIm 

This  case  is  controlled  by  the  repeated 
rulings  of  this  court  and  of  the  Supreme  Court, 
following  section  6585  of  the  Civil  Code  of 
1895  (section  6204  of  the  Civil  Code  of  1910), 
that»  unless  the  verdict  was  demanded  by  the 
law  and  the  evidence,  the  firstgrant  of  a  new 
trial  win  not  be  disturbed.  Holland  v.  Wil- 
fiams,  8  Ga.  App.  636,  60  S.  B.  831,  and  cases 
there  cited;  Smith  v.  Maddox-Bucker  Banking 
Co.,  185  Ga.  151,  68  S.  B.  1031. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  8800-8865;   Dec.  Dig.  i 

Error  from  Superior  Court,  Walton  Coun- 
tj;  O.  H.  Brand,  Judge. 

Action  between  J.  W.  Wilkins  and  A.  O. 
Barnes.  From  an  order  granting  a  new 
trial,  Wilkins  brings  error.    Affirmed. 

W.  O.  Dean,  for  plaintiff  in  error.  O.  Rob- 
erts, for  defendant  in  error. 

HIIiL^  CL  J.    Judgment  affirmed. 

(10  Oa.  App.  316) 

FREEMAN  v.  T.  R.  MAXWELL  FURNI- 
TURE CO.     (No.  8,452.) 
(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(Syllabus  ly  the  Court.) 
Appkai.  and  E«bbob  (fi  077*)— Retibw— Dis- 

GSEnON   OF  COTTBT. 

The  discretion  of  the  trial  Judge  in  the 
first  grant  of  a  new  trial  upon  certiorari  will 
not  be  controlled  unless  it  is  manifest  that 
there  was  an  abase  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3860-8865;  Dec  Dig.  f 
977.*] 


Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Certiorari  by  the  T.  R.  Maxwell  Furniture 
Company  against  A.  D.  Freeman.  Judgment 
sustaining  the  certiorari,  and  defendant 
brings  error.    Affirmed. 

I.  S.  Peebles,  Jr.,  and  T.  F.  Harrison,  for 
plaintiff  In  error.  B.  B.  McCowen,  for  de- 
fendant in  error. 

RUSSELL,  J.  Upon  the  hearing  the  Judge 
of  the  superior  court  entered  a  judgment 
sustaining  the  certiorari,  with  cost  against 
the  defendant  in  certiorari.  No  final  direc- 
tion was  given  to  the  case,  and  though  the 
Judge  of  the  superior  court,  in  his  discretion, 
might  have  instructed  the  lower  court  upon 
the  principles  which  should  govern  another 
trial,  this  duty  was  not  mandatory.  The 
sustaining  of  a  certiorari,  without  the  entry 
of  a  final  disposition  of  the  case,  has  the 
same  effect  as  the  granting  of  a  new  trial 
upon  motion  therefor. 

There  were  several  errors  in  the  trial  In 
the  Justice's  court,  any  one  of  which  would 
have  authorized  the  Judge  to  sustain  the  cer- 
tiorari. Nothing  is  better  settled  than  the 
principle  announced  in  Fair  v.  Metropolitan 
Life  Insurance  Company,  2  Ga.  App.  876,  58 
S.  E.  492 :  ''Unless  the  Judgment  rendered  is 
absolutely  demanded  by  the  evidence,  the 
first  grant  of  a  new  trial  on  certiorari  will 
not  be  Interfered  with."  The  case  at  bar 
seems  to  be  controlled  by  the  ruling  in 
Rhodes  Furniture  Company  v.  Jenkins,  2  Ga. 
App.  475,  58  S.  E.  897;  but  from  the  testi- 
mony in  the  record  there  is  some  question 
as  to  which  party  rescinded  the  contract 
Another  trial  may  more  satisfactorily  re- 
solve this  doubt  in  favor  of  one  party  or  the 
other. 

Judgment  affirmed. 


(10  Qa.  App.  S99) 
LANDRETH  ▼.  STATE.     (No.  8,827.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(Syllabus  by  the  Court.) 

Intoxicating  Liquors  (H  189,  286*)— Bleep- 
ing LiQUOBs  ON  Hand— ''Place  or  Busi- 
ness." 

No  error  of  law  is  complained  of,  and  the 

verdict  is  strongly  supported  by  the  e^dence. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  ffi  139,  236.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  5390-5392.] 


Error  from  City  Qoxiit  of  La  Grange; 
Frank  Harwell,  Judge. 

T.  G.  Landreth  was  convicted  of  a  viola- 
tion of  the  prohibitory  law  and  brings  error. 
Affirmed. 

M.  U.  Mooty,  for  plaintiff  in  error.  Henry 
Reeves,  Sol.,  for  the  State. 


•IW  other 
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HILL,  O.  J.  Plaintiff  in  error  was  con- 
victed of  a  violation  of  the  prohibition  law 
in  keeping  on  hand  at  his  place  of  business 
intoxicating  liquor,  and,  his  motion  for  a 
new  trial  being  overruled,  he  brings  the  case 
here  solely  on  the  general  grounds. 

On  Sunday  morning  a  policeman  of  the 
city  of  La  Grange  saw  the  accused  enter  his 
place  of  business,  and  in  a  few  minutes  there- 
after a  negro  also  entered.  The  officer  went 
into  the  store  and  told  the  accused  that  he 
had  a  search  warrant  for  whisky  that  he 
believed  was  in  the  store,  and  the  accused 
thereupon  took  from  a  thread  case  four  pints 
of  whisky,  two  of  rye  and  two  of  com,  and 
handed  them  to  the  officer.  The  policeman 
testified  that  the  accused  appeared  to  be 
coming  out  of  the  store  just  as  he  (the  po- 
liceman) entered.  The  accused  explained  the 
possession  of  the  whisky  by  stating  that  his 
wife  was  sick  and  that  he  had  gotten  the 
whisky  that  morning  from  two  negroes,  and 
that  he  had  come  by  the  store  for  the  pur- 
pose of  getting  some  money  to  pay  for  medi- 
cine which  he  intended  to  procure  for  his 
wife.  The  ingenious  cotmsei  for  plaintiff  in 
error  suggests  to  this  court  two  reasons  why 
he  thinks  the  verdict  In  this  case  was  con- 
trary to  law.  First,  he  says  that  there  was 
no  keeping  on  hand  of  the  whisky  at  the 
defendant's  place  of  business,  and  the  whisky 
was  temporarily  in  the  place  of  business 
while  in  transit  to  the  sick  wife  of  the  ac^ 
cused;  and,  second,  that  the  storehouse  was 
not  the  place  of  business  of  the  defendant 
on  Sunday  as  on  tliat  day  it  was  closed  to 
public  access. 

The  first  point  assumes  that  the  accused 
told  the  truth  in  his  statement  in  accounting 
for  the  presence  of  the  whisky  at  his  store- 
house. The  Jury  probably  did  not  give  the 
same  faith  to  this  statement,  and  in  view  of 
the  circumstances  there  was  some  ground  for 
this  incredulity.  If  the  whisky  was  simply 
in  transit,  only  waiting  for  a  few  minutes 
for  the  accused  to  get  the  money,  it  is  some- 
what singular  that  he  should  have  placed  it 
in  the  thread  case,  and  should  have  been 
leaving  the  store  when  the  officer  entered. 
It  Ib  more  reasonable  to  believe  that,  if  his 
statement  was  the  truth,  he  would  have 
made  some  temporary  deposit  while  he  got  the 
money,  and  would  have  taken  the  whisky 
with  him  when  he  left  the  store.  In  other 
words,  there  was  no  evidence  that  the  whis- 
ky was  simply  in  transit,  but  there  were  cir- 
cumstances that  justified  the  jury  in  believ- 
ing that  the  whisky  was  kept  on  hand  at 
the  place  of  business.  The  majority  of  this 
court  in  Cohen  v.  Sate,  7  Ga.  App.  6,  65  S.  E. 
1096,  held  that  a  mere  temporary  keeping 
of  whisky  at  a  place  of  business  was  a  vio- 
lation of  this  part  of  the  statute. 

2.  The  second  point  urged  by  counsel  also 
depends  upon  the  statement  of  the  accused. 
The  jury  under  the  evidence  could  very  well 


have  found  that  the  whisky,  although  found 
in  the  store  on  Sunday,  was  probably  th^e 
on  Saturday,  and  would  probably  be  ttiere 
on  Monday.  Irrespective,  however,  of  this 
question,  we  do  not  subscribe  to  the  logic 
of  the  proposition  that  a  man's  place  of  busi- 
ness ceases  to  be  a  place  of  business  on  Sun- 
day. We  are  Inclined  to  the  opinion  that  it 
remains  his  place  of  business  on  Sunday,  al- 
though the  law  prohibits  him  from  transact- 
ing his  business  there  on  that  day.  We  are 
clear  that  the  evideiice  fully  supports  the 
verdict,  and  that  the  judgment  should  be 
affirmed. 
Judgment  affirmed. 


(10  Oa.  App.  278) 
NIX  V.  BRUTON.     (No.  8,351.) 
(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(8yUahu9  hy  the  Oovrt.) 

Pleaoinq  (§  292*)— VEBiFiOATioir— AooonifT. 
Whenever  a  suit  is  brought  on  an  op«i 
account,  verified  by  the  plaintiff  as  provided 
by  law,  the  plea  filed  in  the  case  must  either 
deny  that  the  defendant  is  indebted  in  any  sum, 
or  specify  the  amount  in  which  the  defendant 
admits  he  is  indebted,  and  the  plea  must  be 
verified.  AcU  1901,  p.  55.  The  plaintiff  hav- 
ing verified  his  account,  and  the  defendant's 
answer  not  being  verifiea,  it  was  not  error  to 
strike  the  answer  and  enter  judgment  for  the 

K  lain  tiff,  the  defendant  not  offering  to  amend 
y  verifying. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  f  880;    Dec.  Dig.  i  292.*] 

Error  from  Gity  Court  of  Bainbridge;  W. 
M.  Harrell,  Judge. 

Action  by  H.  J.  Bruton  against  Hattie 
Nix.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

L.  W.  Nelson,  for  plaintiff  in  error.  Jno. 
R.  Wilson,  for  defendant  in  error. 

RUSSELLb  J.,   Judgment  affirmed. 


(10  Oa.  App.  415) 

FARMERS'  OIL  ft  GUANO  CO.  v.  SOUTH- 
ERN  REFINING  CO.    (No,  3,260.) 

(Court  of  Appeals  of  Georgia.    Dec.  19,  1911. 
Rehearing  Denied  Jan.  15,  1912.) 

(8yUahu9  5y  the  Cowrt.) 

L  Sales   (i  418*) —Remedies  of  Buyer — 
Damages  fob  Bbeach  of  Contbagt. 

A.  made  an  express  written  contract  with 
B.  to  furnish  him,  within  a  definite  time  and 
at  a  specified  price,  three  tanks  of  crude  cot- 
ton seed  oil.  in  part  performance  of  the  con- 
tract A.  did  furnish  to  B.  one  tank  of  the  oil, 
and  then  neglected  and  refused  to  furnish  the 
other  two.  a,  thereupon  went  into  the  open 
market  and  bought  the  two  tanks  of  oil,  and 
sued  A.  for  the  difference  between  the  con- 
tract price  and  the  market  price.  Held^  on 
proof  of  the  contract  and  its  breach,  and  the 
resultant  damage,  in  the  absence  of  defense, 
B.  was  entitled  to  recover. 

[£>!.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.   §§  1174-1201;    Dec  Dig.  i  418.*] 
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Z  CovniruATSCK  (|  48*)*— Gbounds— Abbsnce 
OF  Witnesses. 

Where  a  motion  is  made  to  continne  the 
trial  of  a  case  because  of  the  absence  of  a 
witness,  the  jud^  may  consider  the  evidence 
expected  to  be  given  by  the  absent  witness,  in 
connection  with  the  pleading,  for  the  purpose 
of  determining  the  materiality  of  the  evidence, 
and  if  he  finds  that  the  evidence  of  the  absent 
witness  would  be  either  Immaterial  or  inadmis- 
sible, he  should  refuse  the  motion.  The  plea 
in  this  case  made  the  Evidence  of  the  absent 
witness  immaterial  as  to  some  part  of  it,  and 
inadmissible  as  to  the  other  part,  and  there 
was  no  error  in  refusing  the  continuance. 
Richter  v.  State,  4  Ga.  App.  274,  61  a  E.  147; 
Butler  v.  Ambrose,  51  Ga.  152. 

[Ed.  Note.— For  other  cases,  see  Continoajioe, 
Cent.  Dig.  fi  142;   Dec  Dig.  {  48.*] 

8.  Appeal  aitd  E^bbob  (S  267*)— Pbesenta- 

TION  OF  QUESnONS  IN  TRIAL  COUBT— NBCSS- 


Where  exceptions  pendente  lite  were  not 
duly  preserved,  and  no  timely  exception  was 
made  in  the  final  bill  of  exceptions,  as  to  a  judg- 
ment overruling  a  demurrer  to  a  petition,  an 
assignment  of  error  to  this  judgment  in  the 
motion  for  a  new  trial  wiU  not  be  considered 
by  this  court  Connor  ▼.  Hodges,  7  Ga.  App. 
163.  66  &  E.  546;  White  Sewing  Machine  Co. 
T.  Horkan,  7  Ga.  App.  283,  66  S.  E.  811; 
American  Insurance  Co.  v.  Bailey  ft  Musgrove, 
6  Ga.  App.  424  (1),  66  S.  E.  160. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  U  1572-lfi«l;  Dec  Dig.  § 
267.*] 

4.  CoNnNUANcaB  (§  14*)— Appeal  and  Ebbob 

<i  959*)— SUBPBISB— AuttNDlCENT  OF  PUBAD- 
INO— DiSCBETION   OE  TbIAL  COUBT. 

The  original  petition  having  set  ont  in 
sabstance  the  contract  sued  on.  It  was  not  a 
cause  for  surprise  that  an  amendment  to  the 
petition  set  out  in  exact  terms  the  contract; 
and  especially  is  this  true  where  the  answer 
also  set  out  the  contract,  and  a  copy  thereof 
was  in  the  possession  of  the  defendant  Be- 
sides, the  refusal  to  continne  because  of  al- 
leged surprise  caused  by  amendment  is  not 
ground  of  reversal,  unless  the  refusal  was  a 
manifest  abuse  of  discretion.  Mayor  and 
Council  of  Cordele  ▼.  Williams,  7  Ga.  App.  445 
(2),  67  S.  E.  116. 

[Eid.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  »  99-112;  Dec  Dig.  S  14;*  Appeid 
and  Error,  Cent  Dig.  K  3825-3838;  Dec.  Dig. 
1950.*] 

0.  Saijbs  (I  406*)— Rbicbdt  of  Selleb— Ac- 
tion FOB  bbbagh  of  Contbagt— Conditions 

PlOCEDENT. 

A  stipulation,  in  a  contract  to  sell  cotton 
seed  oH,  that  any  difference  between  the  parties 
shall  be  settled  by  arbitration  according  to  the 
rules  of  the  Cotton  Seed  Crushers'  Association, 
will  not  prevent  a  suit  in  the  first  instance  to 
recover  oamages  for  a  breach  of  contract,  un- 
less it  is  clearly  provided  in  the  contract  that 
this  mode  of  arbitration  or  settlement  shall 
either  be  a  condition  precedent  to  the  right  of 
recovery,  or  constitute  the  only  method  for 
the  assessment  of  the  dauiiages  arising  from 
the  breach.  Adams  v.  Haigler,  123  Ga.  665  (3), 
51  S.  E.  63a 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent 
lAg.  U  1156-1158;   Dec  Dig.  {  406.*] 

6.  Befubal  of  New  Tbiai>— Sufficiency  of 
ESvidencb— No  Ebrob. 

No  merit  appears  in  any  of  the  grounds  of 
the  original  or  amended  motions  for  a  new 
trial,  and  the  evidence  fully  supports  the  ver- 
dict 


Error  from  City  Court  of  SandersvlUe;  K. 
J.  Hawkins,  Judge. 

Action  by  the  Southern  Refining  Compa- 
ny against  the  Farmers'  Oil  &  Guano  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Afiirmed. 

John  R.  Cooper  and  A.  R.  Wright,  for 
plaintiff  in  error.  ByanB  &  Evans,  for  de- 
fendant in  error. 

HTTJ^  CL  J.    Judgment  affirmed. 


(10  Ga.  App.  32^ 
WASHINGTON  COUNTY  ▼.  HOLUMAN. 

(No.  a,476.) 
(Court  of  Appeals,  of  Georgia.    Jan.  16,  1912.) 

(Sylldbut  ly  the  Court.) 

Appbax  and  E2BB0B  (S  1009*)— Sboond  Tbiai. 

—Law  or  the  Cask. 

Where  this  court  upon  exception  to  non- 
suit passes  on  the  legal  sufficiency  of  the  evi- 
dence, and  it  is  held  sufficient  to  support  a  ver- 
dict in  the  plaintilf's  favor,  and  upon  a  retrial 
of  the  case  on  substantially  the  same  evidence 
a  verdict  for  the  plaintiff  is  rendered,  and  the 
case  is  brought  to  this  court  again  with  no  new 
Question,  presented,  but  on  the  sole  assignment 
of  error  tnat  the  verdict  is  without  evidence  to 
support  it,  it  is  the  duty  of  this  court  to  affirm 
the  judgment,  with  damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  437(V-4379;  Dec  Dig.  i 
1099.*1 

» 

Error  from  C^ty  Court  of  SandersviUe;  B. 
W.  Jordan,  Judge. 

Action  iiy'  H.  A.  Holliman  against  Wash- 
ington County.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

T.  W.  S>ran8  and  Hardwlck  &  Wright,  for 
plaintiff  in  error.  Byans  &  Evans,  for  de- 
fendant in  error. 

POWELL,  J.  When  this  case  was  here  be- 
fore (8  Ga.  App.  718,  70  S.  Ew  1(X))  on  excep- 
tion to  nonsuit,  we  held  that  whether  the  de- 
fendant was  guilty  of  negligence  and  whether 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence were  Jury  questions,  under  the  evi- 
dence as  then  presented.  The  evidence  in 
the  present  record  is  substantially  the  same, 
though,  perhaps,  a  little  stronger  in  the 
plaintiff's  favor.  The  retrial  of  the  case  re- 
sulted tn  a  verdict  for  the  plaintiff.  The 
only  exception  Is  that  the  verdict  is  contrary 
to  the  evidence.  Even  if  it  were,  likely  that 
this  court  would  change  its  views  so  soon 
on  the  questions  presented  alike  by  the  form- 
er and  the  present  records,  it  has  not  the 
right  or  legal  power  to  do  so,  so  far  as  af- 
fects this  case.  The  plaintiff  in  error  cer- 
tainly could  not  have  hoped  for  any  benefit, 
other  than  delay,  from  bringing  the  case  to 
this  court.  As  we  cannot  escape  the  conclu- 
sion  that  the  case  is  brought  for  delay  only, 
it  is  our  duty  to  award  damages. 

Judgment  affirmed,  with  damages. 
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aO  Oft.  App.  2S6) 

HORKAN  T.  EASON.     (No.  8,200.) 
(Ooart  of  Appeals  of  Qeorgia.    Jan.  15,  1912.) 

(8yllabu9  hy  the  Court,) 

L  Baitkbuptct  (§  268*)— Salb  or  Mobtqagbd 
Pebsonaltt— Rights  of  Mobtoaoob. 

Where  the  seller  of  personal  property  takes 
from  the  purchaser  a  mortg:age  on  it  to  secure 
the  balance  of  the  purchase  money,  and  the 
mortgage  is  duly  recorded,  and  subsequently  the 
purchaser,  without  having  paid  the  mortgage, 
IS  adjudged  a  bankrupt,  and  nis  trustee  in  i>ank- 
ruptcy  seizes  and  sells  the  property  covered  by 
the  mortgage,  held  that  the  purchaser  at  the 
bankruptcy  sale  takes  the  property  subject  to 
the  purchase-money  mortgage  unless  the  bank- 
ruptcy court,  after  hearing  on  due  notice,  or- 
dered a  sale  of  the  property  divested  of  liens. 
[Ed.  Note.— E>>r  other  cases,  see  Bankruptcy, 
Gent.  Dig.  §S  872-379 ;  Dec  Dig.  §  268.*] 

2.  EZEOITTION    (§    258*)— OOI^LATEBAL    ATTACK 

— Ibbeq  ULABITIES. 

Mere  irregularities  do  not  expose  an  execu- 
tion sale  to  collateral  attack. 

[Ed.  Note.— F6r  other  cases,  see  EJxecution, 
Gent  Dig.  If  736>789;   Dec  Dig.  i  258.^ 

8.  Agbebd  Statement. 

Under  the  agreed  statement  of  facts,  the 
court  properly  found  in  favor  of  the  defendant. 

Error  firom  City  Court  of  Tifton;  R.  Eve, 
Judge. 

Action  by  G.  A.  Horkan  against  A.  J.  Da- 
son.  From  tbe  ludgment,  Horkan  brings  er- 
ror.   Affirmed. 

Shipp  &  Kline  and  Ij.  L.  Moore,  for  plain- 
tiff In  error.  R.  D.  Smith,  for  defendant  in 
error. 

HILL»  O.  J.    Judgment  affirmed. 


00  Ga.  App.  803) 

THOMPSON  T.  MARSH  GYPRESS  CO. 

MARSH  CYPRESS  CO.  t.  THOMPSON. 
(Nob.  3,426,  8,427.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 
(SyUabue  hy  the  Court,) 

MaSTEB  and  SEBVANT    (I  284*)— INJUBIBB  TO 

SsBYANT— Negligence  of  Fellow  Servant 

— CONTBIBUTOBT   NEGLIGENCE. 

The  evidence  for  the  plaintiff  did  not  prove 
the  allegations  of  negligence  as  laid  in  the 
petition.  Admitting  all  the  facts  proved  and 
an  reasonable  deductions  therefrom,  the  negli- 
gence alleged  against  the  master  as  the  basis 
of  liability,  not  only  was  not  shown,  but  it 
affirmatively  appeared  that  the  injury  was 
caused  by  the  negligence  of  a  fellow  servant 
and  the  concurring  negligence  of  the  plaintiff 
himself.  The  nonsuit  was  properly  awarded. 
Civ.  Code,  1910,  §  5942. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  284.*] 


Error  from  City  Ck>urt  of  Waycross;  W. 
C.  Lankford,  Judge. 

Action  by  D.  L.  Thompson  against  the 
Marsh  Cypress  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error,  and  de- 
fendant assigns  cross-error.  Judgment  on 
main  bill  of  exceptions  affirmed,  and  cross- 
bill dismissed. 

Myers  ft  Edwards  and  Hendricks  ft  CAuis- 
tian,  for  plaintiff  in  error.  Wilson,  Bennett 
ft  ijLmbdin,  Shepard  Bryan,  and  G.  CX  Mld- 
dlebrookSy  for  defendant  in  error. 

Hllili,  C.  J.  Judgment  on  main  bill  of 
exceptions  affirmed.    Cross-bill  dismissed. 


(10  Oa.  App.  806) 

BARLT  COUNTY  t.  BAKER  COUNTT. 

(No.  8,431.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(Syttahue  hy  the  Court.) 

ApfkaI'  and  Ebbob  (i  1097*)^Cebtifibd 
Questions— Eftbot  or  Decision— Law  of 
THE  Case. 

The  Supreme  Court,  upon  the  constitutional 
question  certified,  having  held  that  the  Secre- 
tary of  State,  acting  under  sections  473,  474, 
and  476,  Pol  Code  1910,  was  exercising  a 
function  of  a  political  and  not  of  a  judicial  na- 
ture, it  follows  that  the  Judgment  of  the  lower 
court  must  be  affirmed. 

[Ed.  Note.-~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  435S-4368;  Dec.  Dig.  § 
1097.*] 

Error  fh)m  Superior  Court,  Fulton  Coun- 
ty ;  Geo.  L.  Bell,  Judge. 

Controversy  between  Early  County  and 
Baker  County  as  to  the  location  of  a  bound- 
ary line.  From  the  Judgment,  Early  County 
brought  error.  Questions  certified  to  the  Su- 
preme Court,  and  statute  held  constitutionaL 
72  S.  E.  906.  Judgment  of  superior  court 
afHrmeCL 

Pope  ft  Bennet  and  R.  H.  Sheffield,  for 
plaintiff  in  error.  A.  S.  Johnson  and  Benton 
Odom,  for  defendant  in  error. 

CONYERS»  J.    Judgment  affirmed. 

CONYERS,  J.,  of  the  Brunswick  circuit, 
was  designated  by  the  Governor,  and  presid- 
ed in  this  case  in  place  of  POWELL,  J.,  who 
was  disqualified. 
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(90  8.  C.  M6) 

CITT  OF  QBORGETOWN  ▼.  SCURRY. 

(Sapreme  Court  of  South  Carolina.    Jan.  2i, 

1912.) 

1.  DiSOBDEBLT  CONDUCT  (f  9*)— EVIDENCE. 

In  a  prosecution  for  disorderly  conduct  in 
a  public  street,  eyidence  held  to  snstain  a  con- 
yiction. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
Conduct,  Dec.  Dig.  f  9.*] 

2.  DiSOBDERLT    CONDUCT    (f    1*)  —  "PBOTANS 

Laitouagb." 

Since  "profane  language"  means  language 
irreverent  toward  God  or  holy  things,  proof 
that  defendant  called  another  a  liar  in  a  public 
street  did  not  show  disorderly  conduct  in  the 
public  use  of  profane  language. 

[Ed.  Note.— For  otiier  cases,  see  Disorderly 
Conduct,  Cent.  Dig.  S§  3,  4;  Dec  Dig.  1 1.* 

For  other  definitions,  see  Words  and  Phras- 
es, Yol  6,  p.  5656;  yoL  8,  p.  7766J 

8.  Cbiminal  Law  (|  823*)— Tbiait-Instbuo- 

TiONs— Cubing  Ebbob. 

Where,  in  a  prosecution  for  disorderly  con- 
duct, the  eyidence  only  showed  that  defendant, 
in  a  public  street,  called  another  a  liar,  precipi- 
tating a  difficulty,  an  instruction,  making  de- 
fendant's conyiction  depend  on  whether  his  lan- 
guage was  disorderly  conduct  or  the  use  of 
profane  language  to  the  annoyance  of  a  citizen, 
was  cured  by  another  charge  that  the  only 
question  was  the  manner  in  which  defendant 
addressed  complainant  when  he  called  him  a 
liar,  and  that  if  he  approached  complainant  in 
an  insulting  manner  defendant  was  guilty,  and 
should  be  punished,  etc,  but  that  if  he  called 
complainant  a  liar  in  a  cool  and  reseryed  way 
he  was  not  gnilty;  which  was  too  favorable  to 
defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  §  823.*] 

4.    DiSOBDEBLT  CONDUCT  (§  12*)— DEFENSES- 
JUSTIFICATION— INSTBUCTIOMS. 

Where,  in  a  prosecution  for  disorderly  con- 
duct in  calling  a  police  officer  a  liar  in  a  public 
street,  there  was  evidence  that  abusive  lan- 
guage of  the  officer,  uttered  outside  the  course 
of  his  duty,  proyoked  defendant  to  use  lan- 
guage no  more  disorderly  or  abusive  than  that 
used  by  the  officer,  the  court  should  charge 
that,  if  defendant's  language  was  provoked  by 
the  conduct  of  the  officer  outside  the  course  of 
his  duty,  the  officer  was  not  justified  in  arrest- 
ing accused  without  a  warrant  for  such  offense. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
Conduct,  Dec  Dig.  {  12.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Georgetown  County;  R.  W.  Memminger, 
Judge. 

"To  be  oflElcially  reported." 

C.  Le  Roy  Scurry  was  convicted  of  disor- 
derly conduct,  and  he  appeals.    Reyersed. 

Walter  Haaard,  for  appellant  Walter  H. 
Wells,  SoL,  and  James  W.  Wlngate,  for  re- 
spondent. 


WOODS,  J.  The  appellant,  C  Le  Roy 
Scarry,  was  convicted  by  a  jury  In  the  contt 
of  the  recorder,  in  the  city  of  Georgetown, 
under  the  charge  of  violating  the  following 
ordinance:  "That  any  and  evei^  person 
gnilty  of  disorderly  or  drunken  conduct  or  all 
parties  assisting  to  produce  any  riot,  or  In 
any  way  maliciously  or  mischievously  dis- 


turbing the  peace  and  good  order  of  the 
town,  or  using  any  profane  or  obscene  lan- 
guage, to  the  annoyance  of  any  citi2en,  shall, 
upon  conviction  thereof,  be  fined  in  any  sum 
not  exceeding  ($12.00)  twelve  dollars  for  each 
offense,  nor  less  than  ($5.00)  five  dollars,  or 
to  be  confined  in  the  county  Jail  for  not  ex- 
ceeding ten  days.'*  The  8i>ecification  of  the 
offense  is  thus  set  out  in  the  warrant: 
•«  *  *  *  That  at  Georgetown,  in  said  state, 
on  the  23d  day  of  May,  A.  D.  1911,  Le  Roy 
Scurry,  in  the  dty  of  Georgetown,  S.  C,  did 
disorderly  and  unlawfully  conduct  himself, 
in  that  he  (the  said  Scurry)  did  resist  a  law- 
ful arrest  by  striking  and  fighting  an  officer 
of  the  said  city,  duly  authorized  to  make  ar- 
rest, and  refused  to  submit  to  the  said  arrest, 

then     and     there     being     layyfnlly     made. 

*    *    *  '• 

[1]  The  circuit  court  afibmed  the  judgment 
of  the  recorder's  court  The  case  turned 
mainly  on  the  issue  whether  the  defendant 
was  guilty  of  such  disorderly  conduct  on  the 
street  as  to  justify  the  chief  of  police  in  ar- 
resting him  without  a  warrant  L.  L.  Bolick, 
chief  of  police,  thus  testified  against  the  de- 
fendant: "On  last  Tuesday  morning,  in  the 
forenoon,  Mr.  Scurry,  the  sheriff,  and  I  were 
talking.  We  first  started  talking  on  the  side- 
walk, and  afterwards  I  got  in  my  buggy. 
Mr.  Le  Roy  Scurry  came  up  while  we  were 
talking,  and  said  these  words:  *I  told  you 
in  the  recorder's  court  that  you  were  a  liar, 
and  I  still  say  you  are  a  liar.'  Then  I  ap- 
pealed to  his  father,  and  told  him  I  would 
not  stand  for  that;  if  he  called  me  a  liar 
again,  I  would  arrest  him.  Afterwards  Le 
Roy  said:  'Chief,  I  told  you  that  you  and 
Spry  both  lied,  and  I  mean  it'  I  then  start- 
ed towards  him,  and  he  began  to  strike  me 
several  times  about  the  body  and  arm.  If  he 
ever  struck  me  In  the  face,  I  didn't  feel  it 
I  had  him  about  the  neck  with  my  left  arm, 
and  his  father,  Mr.  Scurry,  got  hold  of  my 
right  hand;  then  Mr.  Tom  Skinner  came  up, 
and  said:  *Mr.  Bolick,  I  will  hold  Le  Roy, 
turn  him  loose' — and  I  then  got  loose  from 
the  sheriff,  and  told  him  not  to  put  his  hands 
on  me  any  more,  and  I  turned  around  as  if 
I  was  going  towards  Le  Roy,  and  Mr.  Scar- 
ry said:  'Don't  arrest  him;  I  will  put  up  a 
bond  for  him' — and  I  chai^ged  him  with  $10 
bond,  and  I  told  him  I  also  wanted  $10  fine." 

The  defendant  did  not  testify,  but  the  ac- 
count given  on  his  behalf  by  C.  W.  Scurry, 
his  father,  was  as  follows:  "On  last  Tuesday 
morning,  somewhere  about  noon,  Mr.  Tommy 
Skinner  and  I  called  into  Mr.  -Smith's  office 
to  sign  a  bond.  When  I  came  out  of  the 
office,  I  saw  the  Chief,  ^nd  I  walked  up  to 
shake  hands  with  him,  and  asked  him  had 
any  excitement  taken  place  during  my  visit, 
and  he  said:  'Everything  Is  quiet;  reason- 
ably so.'  'You  haven't  had  any  trouble  at 
alir  'Only  Le  Roy  tried  to  take  charge  of 
the  town  since  you  were  gone.    His  mother 
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told  me  that  Mrs.  Doar  had  the  cow  locked 
up ;  that  was  all  I  heard.*  He  then  told  me 
what  was  done,  and  said  Le  Roy  went  on 
ridiculous,  and  also  had  lied.  I  said:  'Well, 
Le  Roy  Is  a  boy,  and  Is  hot-headed,  I  know; 
but  I  didn't  know  he  was  a  liar.'  Mr.  Bolick 
said:  'He  lied,  and  we  made  him  admit  it 
on  cross-examination  at  the  recorder's  court* 
About  that  time  Le  Roy  walked  up,  and 
said:  'Chief,  I  told  you  that  you  were  a  liar, 
and  why  do  you  continue  lying?*  Mr.  Bolick 
said:  'I  am  not  going  to  stand  for  it'  And 
I  said,  'Chief,  there  is  no  use  of  this,'  and 
finally  he  got  out  of  his  buggy.  I  don't  re- 
member what  he  said.  Le  Roy  said:  'I  told 
you  that  you  and  Spry  lied,  and  I  mean  It' 
Chief  got  out  of  his  buggy,  and  they  com- 
menced fighting.  He  said:  'I  am  going  to 
lock  this  young  man  up ;  I  have  been  watch- 
ing him  quite  a  while.'  And  I  said,  'I  will 
furnish  bond  for  him,'  and  Chief  still  said,  'I 
am  going  to  lock  him  up.'  Tom  Skinner 
came  up  about  that  time,  and  grabbed  hold 
of  Le  Roy  and  pulled  them  apart  I  said:  'If 
you  want  a  bond,  Just  say  so;  but  you  can- 
not lock  him  up  to-day.'  And  then  Mr.  Bo- 
lick stated  that  he  wanted  $10  for  bond.  I 
went  In  my  office  and  got  the  $10,  and  gave 
it  to  him.  He  then  said:  'I  want  $10  fine,' 
and  I  went  in  and  got  it  from  some  one  and 
gave  it  to  him." 

The  scene  of  the  disorder  was  immediately 
in  front  of  the  courthouse,  and  John  Harri- 
son, a  witness  for  the  defendant,  testified 
that  he  heard  the  abusive  language  of  the 
defendant  in  the  aisle  of  the  courthouse, 
where  he  was  engaged  in  conversation.  In 
view  of  this  testimony,  it  seems  to  us  clear 
that  the  appeal  cannot  be  sustained  on  the 
ground  that  there  was  no  evidence  to  sustain 
the  conviction  for  the  offense  charged. 

[2,  3]  In  his  charge  to  the  Jury,  the  re- 
corder made  the  question  of  Scurry's  viola- 
tion of  the  ordinance  depend  entirely  on 
whether  his  language  in  the  street  was  dis- 
orderly conduct,  or  the  using  of  profane  lan- 
guage to  the  annoyance  of  any  citizen.  It 
was  in  effect  an  instruction  that  the  defend- 
ant could  not  be  convicted  of  resisting  an 
officer,  if  his  language  was  not  such  as  to 
warrant  the  officer  in  making  the  arrest  It 
is  true  that  profane  language  is  language 
Irreverent  toward  God  or  holy  things,  and 
the  recorder  erred  in  charging  the  Jury  that 
calling  a  man  a  liar  in  an  insulting  manner 
would  be  using  profane  language.  But  we 
think  the  error  was  cured  when,  in  conclud- 
ing his  charge,  the  recorder  thus  submitted 
but  one  issue  to  the  Jury:  "The  one  question 
for  you  all  to  decide  is  the  manner  in  which 
Mr.  Scurry  addressed  Mr.  Bolick  when  he 
called  him  a  liar.  If  it  is  plain  to  your 
minds,  Jurors,  that  Mr.  Scurry  approached 
Mr.  Bolick  in  an  insulting  manner  while  he 
was  addressing  his  father,  which  would  cause 


Mr.  Bolick  or  any  citizen  not  In  uniform  to 
resent  it  by  a  fight,  Mr.  Scurry  is  guilty,  and 
should  be  punished.  If,  on  the  other  hand, 
Mr.  Scurry  felt  that  Mr.  BoUck  was  saying 
something  detrimental  to  Ms  character,  and 
called  him  a  Uar  in  a  cool  and  reserved  way, 
Mr.  Scurry  is  not  guilty  and  should  not  be 
punished."  The  evidence  of  defendant's  own 
witness  tended  to  show  that  the  language 
used  by  him  was  very  abusive,  and  loud 
enough  to  be  heard  by  persons  passing  along 
the  street  It  was  too  favorable  to  the  de- 
fendant to  charge  that  such  language  wonld 
not  Justify  arrest,  unless  it  was  calculated  to 
bring  on  a  fight 

[41  There  is  one  point  on  which  we  think 
the  recorder  committed  a  fatal  error.  There 
was  evidence  on  the  part  of  the  defendant 
from  which  the  Jury  might  have  drawn  the 
inference  that  the  abusive  language  of  the 
chief  of  police,  uttered  entirely  outside  the 
course  of  his  duty,  provoked  the  defendant 
to  use  language  no  more  disorderly  or  abu- 
sive than  that  used  by  the  officer.  A  police 
officer  who  goes  out  of  the  course  of  his  duty, 
and  speaks  so  abusively  of  a  citizen,  in  his 
presence,  as  to  elicit  language  in  reply  which 
is  no  more  disorderly,  either  In  substance  or 
in  manner,  than  the  language  of  the  officer 
provoking  it,  is  not  Justified  in  arresting, 
without  warrant,  the  citizen  for  disorderly 
conduct  in  using  the  abusive  language.  The 
recorder  should  have  given  an  instruction  to 
this  effect,  as  requested  by  defendant's  coun- 
sel. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed. 

GARY,  G.  J.,  and  HYDRICK,  J^  concur. 

(90  S.  C.  319) 

STACK  V.  HAIGLER. 

(Supreme  Court  of  South  Carolina.     Jan.  8, 

1912.) 

1.  Refebence  (S  37*)— Refbbee— Qualifioa- 
TiONS— Statutes. 

Code  Civ.  Proc  {  295,  providing  that  no 
judge  shall  sit  as  referee  in  any  action  in  the 
court  of  which  he  is  judge,  and  not  already 
referred,  permits  one  to  file  his  report  as  ref- 
eree where  he  was  appointed  referee  prior  to 
his  election  and  qualincation  as  a  judge. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Dec.  Dig.  S  37.*] 

2.  Appeal  and  Ebbob  (f  170*)— Qitbstions 
Reviewable  —  Questions  Not  Raised  in 
Tbial  Coubt. 

A  question  involving  the  constitutionality 
of  a  statute  not  urged  in  the  circuit  court  is 
not  properly  before  the  Supreme  Court  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  1035-1052;  Dec  Dig.  § 
170.*] 

3.  Refebence  (§  37*)— Rsf]bbe]&— Ds  Faoto 
Officer. 

A  referee  who  acts  in  good  faith  and  un- 
der a  supposed  authority  to  file  his  report, 
after  his  election  and  qualification  as  a  judge, 
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is  a  de  facto  oflScer  for  the  purpose  of  filing  the 
report,  and  must  be  deemed  dothed  with  au- 
thority to  make  the  report. 

[Ed.  Note.->For  other  casea,  see  Reference, 
Dec  Dig.  §  37.*] 

4.  Appeai.  and  Bbbob  (f  1022*)~Findino8 
OF  RsFEBEi>— Conclusiveness. 

An  action  to  recover  possession  of  land, 
defended  on  the  ground  that  the  deed  from  de- 
fendant to  plaintiff  was  fraudulent,  is  an  action 
at  law,  and  the  court  at  law  may  declare  the 
deed  a  nullity,  and  the  findings  of  fact  of  the 
referee  approved  by  the  trial  court  are  not  re- 
viewable m  the  Supreme  Court  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  401&-4018;  Dec  Dig.  § 
1022.*] 

5.  Refebencb  (§  100*)— Befobt  of  Referee 
— Conclusions  of  Law  and  Statements  of 
Fact. 

Code  Civ.  Proc.  S  294,  requiring  the  ref- 
eree to  state  the  fac^  found  and  the  conclu- 
sions of  law  separately,  is  directory  merely, 
and  where  the  facts  found  and  the  conclusions 
of  law  are  not  stated  separately,  the  remedy  is 
by  motion  for  a  recommittal  and  not  by  excep- 
tion. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent.  Dig.  fS  157-168;   Dec  Dig.  §  lOO.*] 

6.  Appeal  and  Ebbob  (§  1044*)— Habicless 
Ebbob— Ebbobs  in  Repobt  of  kefebbb. 

Where  the  findings  of  fact  of  the  referee, 
approved  by  the  trial  court,  are  not  reviewable 
on  appeal,  the  error  in  the  report  resulting 
from  the  failure  to  state  separately  the  facts 
found  and  the  conclusions  of  law  is  not  preju- 
diciaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  i  1044.*] 

7.  Refebencb  ({  80*)— iRspoBT  of  Rbfebeb— 
Time  to  Filb — ^IjAches. 

Under  Code  Civ.  Proc  |l  294,,  295,  re- 
quiring referees  to  report  within  60  days  from 
the  final  submission  ox  the  action  to  them,  and 
in  default  thereof  either  party  may  serve  no- 
tice on  the  opposite  party  that  he  elects  to 
end  the  reference,  a  party  who  does  not  end 
the  reference  b^  notice  to  the  opposite  party 
may  not  complain  of  the  failure  of  the  referee 
to  file  his  report  wiUiin  the  specified  time. 

[Ed.  Note.— For  other  cases,  see  Reference* 
Cent  Dig.  {  116;   Dec.  Dig.  |  SO.*] 

&  Appeal  and  Ebbob  (§  967*)— Disobetion 

OF   Tbial   Coubt— Refusal  to   Regoickit 

Repobt  of  Refebee. 

The  refusal  of  the  court  to  recommit  the 
report  of  a  referee  to  permit  the  moving  party 
to  prove  a  fact  will  not  be  disturbed  unless 
there  has  been  an  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3841,  8842;  Dec  Dig.  § 
967.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Calhoun  County;   Geo.  E.  Prince,  Judge. 

'To  be  officially  reported." 

Action  by  William  F.  Stadc  against  Ange- 
line  Haigler.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Jacob  Moorer,  for  appellant  Moss  ft  Llde, 
for  respondent 

GARY,  A.  J.  This  is  an  action  to  recover 
the  possession  of  a  tract  of  land,  containing 
about  30  acres.  The  defendant  denied  the 
allegations  of  the  complaint,  and  alleged  that 
the  deed  from  the  defendant  to  the  plaintiff 


was  fraudulent  and  without  moral  or  legal 
consideration.  The  case  was  referred  to  a 
special  referee,  whose  findings  of  fact  and 
conclusions  of  law  were  in  favor  of  the  plain- 
tiff. The  defendant  filed  exceptions  to  the 
report  of  the  referee,  but  they  were  over- 
ruled and  the  report  was  confirmed,  where- 
upon he  appealed  to  this  court 

The  first  question  that  will  be  considered, 
is  raised  by  the  following  exception:  "The 
circuit  judge  erred  in  overruling  the  follow- 
ing exception  to  the  report  of  the  referee: 
(1)  Because  the  report  herein  is  void  for  the 
reason  that  Hon.  Robert  E.  Copes,  referee 
herein,  was  at  the  time  of  filing  the  report 
herein,  to  wit,  the  1st  day  of  April,  1911,  and 
for  some  time  before  that  date,  a  duly  quali- 
fied Judge  of  the  circuit  courts  of  this  state, 
and  as  such  Judge,  he  was  without  authority 
to  file  the  report  in  this  case.  This  was 
error,  because  filing  the  report  of  ft  referee 
is  an  official  act  of  a  referee,  and,  when 
done  by  a  circuit  Judge,  it  is  in  violation  of 
article  5,  f  9,  of  the  Constitution  of  1895  of 
this  state." 

Section  9,  art  5,  of  the  Constitution,  pro- 
vides that:  "Judges  shall  not  be  allowed  any 
fees  or  perquisites  of  office,  nor  shall  they 
hold  any  other  office  of  trust  or  profit  under 
this  state." 

[1]  Section  295  of  the  Code  contains  the 
provision  that  "no  Judge  or  Justice  of  any 
court  shall  sit  as  referee  in  any  action,  in 
the  court  of  which  he  Is  Judge  or  Justice, 
and  not  already  referred,  unless  the  parties 
otherwise  stipulate."  The  words  "and  not 
already  referred"  were  intended  to  apply  to 
Just  such  a  case,  as  the  one  now  under  con- 
sideration. 

[2]  The  question  whether  this  provision  is 
unconstitutional  was  not  urged  on  circuit 
and  is,  therefore,  not  properly  before  this 
court  for  consideration. 

[3]  There  is  another  reason,  why  this  ex- 
ception cannot  be  sustained.  His  honor 
Judge  Copes  unquestionably  acted  in  good 
faith,  and  under  a  supposed  authority  to  ffie 
the  report  after  his  election  and  qualifica- 
tion as  a  Judge.  In  filing  the  report  he  was  a 
de  facto  officer  for  that  purpose,  and,  there- 
fore, must  be  regarded  as  clothed  with  prop- 
er authority  to  make  the  report  Cromer  ▼. 
Bolnest  27  S.  C.  436,  3  S.  E.  849. 

[41  These  exceptions  assigning  error  on  the 
part  of  his  honor  the  presiding  Judge,  in  sus- 
taining the  referee's  findings  of  fact  must  be 
overruled  for  the  reason,  that  the  issue  of 
title  is  legal  In  its  nature,  and  the  findings  of 
fact  thereon,  are  not  reviewable  by  this 
court  Peoples  v.  Cummings,  45  S.  C.  107, 
22  S.  E.  730;  Peoples  v.  Warren,  51  S.  0. 
560,  29  S.  E.  659;  Johnson  v.  Jones,  72  S. 
C.  270,  51  S.  E.  805;  Gunter  v.  Fallow,  78 
S.  C.  457,  59  S.  B.  70. 

The  same  principle  is  applicable  to  the  is- 
sue of  fraud,  alleged  in  the  answer.     The 
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court  of  equity  bas  not  exclusive  jurisdiction 
in  cases  of  fraud.  Miller  y.  Hughes,  33  S.  G. 
530,  12  S.  B.  419;  Dubose  y.  Kell,  76  S.  G. 
813.  56  S.  E.  968.  And  in  an  action  to  re- 
cover possession  of  land,  when  it  is  alleged 
that  the  deed  of  conveyance,  upon  which  the 
plaintiff  relies  is  fraudulent,  it  is  not  neces- 
sary to  invoke  the  equitable  aid  of  the  court, 
as  a  court  of  law,  for  the  purposes  of  the 
issue  then  pending  nuiy,  declare  the  deed  a 
nullity.  McKenzie  v.  Sifford,  45  S.  G.  496, 
23  S.  B.  622;  Griffin  v.  Ry.,  66  S.  G.  77,  44 
S.  B.  562;  Hodges  v.  Kohn,  67  S.  G.  69,  45 
S.  B.  102. 

[5]  The  next  question  for  consideration  is 
whether  the  circuit  Judge  erred  in  refusing 
to  recommit  the  report  of  the  referee^  on  the 
ground  that  the  facts  found  and  the  conclu- 
sions of  law  are  not  stated  separately.  This 
requirement  of  section  294  of  the  Gode  is 
merely  directory,  and  the  proper  practice 
"was  not  to  except  because  of  the  omission, 
but  to  move  for  a  recommittal  of  the  report, 
that  it  might  be  reproduced  in  the  desired 
form.**  Bollmann  v.  Bollmann,  0  S.  G.  2)i; 
Gharleston  v.  Gauldfield,  19  S.  G.  201. 

[6]  Furthermore,  as  the  findings  of  fact  are 
not  the  subject  of  review  by  this  court,  even 
if  there  was  error,  it  was  not  prejudicial. 

[7]  We  proceed  to  consider  whether  there 
was  error  in  refusing  to  set  aside  the  report, 
on  the  ground  that  it  was  not  filed  within  60 
days  after  the  reference  was  dosed. 

Section  294  of  the  Gode  provides  that 
^'masters  or  referees  shall  make  and  file 
with  the  clerks  of  the  courts  of  common 
pleas,  of  their  respective  counties,  their  re- 
ports within  sixty  days,  from  the  time  the 
action  shall  be  finally  submitted  to  them,  and, 
in  default  thereof,  they  shall  not  be  entitled 
to  any  fees."  Section  295  contains  the  fol- 
lowing provision:  '*The  referee  or  referees 
shall  make  and  deliver  a  report,  within  sixty 
days  from  the  time  the  action  shall  be  finally 
submitted;  and,  in  default  thereof,  and  be- 
fore the  report  is  delivered,  either  party  may 
serve  notice  on  the  opposite  party,  that  he 
elects  to  end  the  reference;  and  thereupon 
the  action  shall  proceed,  as  though  no  ref- 
erence had  been  ordered,  and  the  referees 
shall  not  in  such  case,  be  entitled  to  any 
fees."  The  defendant  did  not  undertake  to 
end  the  reference,  by  serving  a  notice  to  that 
effect,  on  the  opposite  party.  Furthermore, 
where  the  delay  is  not  attributable  to  the 
laches  of  a  party  to  the  action,  he  shall  not 
be  made  to  suffer,  by  reason  of  the  action  of 
the  court,  in  causing  the  delay.  State  v. 
FuUmore,  47  S.  G.  34,  24  S.  B.  1026. 

[I]  The  next  question  for  consideration  is 
presented  by  the  following  exception:  "Be- 
cause the  circuit  Judge  erred  in  refusing  de- 
fendant's motion  to  recommit  the  report  of 
the  referee,  which  motion  was  as  follows: 
'Defendant  moves  for  leave  to  prove  the  loss 


of  the  written  agreement,  between  her  and 
plaintiff  in  this  action  and  the  contents  there- 
of, and  also  moves  for  leave  and  extensi<m  of 
time  to  give  notice  to  plaintiff's  counsel  to 
produce  any  and  all  receipts  and  papers  in 
the  case  that  may  be  specified  in  said  no- 
tice.' The  refusal  of  this  motion  was  great- 
ly prejudicial  to  the  defendant's  cause,  in 
that  she  was  denied  the  right  to  prove  that 
she  had  paid  the  mortgage  in  question,  and 
did  not  owe  the  amount  as  testified  to  by 
the  plaintiff  .•' 

The  appellant  has  failed  to  show  that  there 
was  an  abuse  of  discretion  on  the  part  of 
the  circuit  Judge,  and  this  exception  Is  ovec^ 
ruled. 

Judgment  affirmed. 

JONES,  a  J.,  and  WOODS  and  HYD- 
BIGK,  JJ^  concur. 


(90  S.  G.  SSL) 

SANDEBS  V.  SOUTHEBN  BT.,  GABOUNA 

DIVISION. 

(Supreme  Court  of  South  Carolhuu    Jan.  17. 

1912.) 

1.  Appeal   and   Erbob   ({   866*)— Bevixw^ 
Judgment  oj*  Nonsuit— -Extent. 

A  nonsuit  will  not  be  sustained  by  the 
Supreme  Gourt  on  grounds  not  presented  to 
the  circuit  court,  but  where  the  circuit  court 
grants  a  nonsuit  on  specified  grounds  after  the 
denial  of  a  nonsuit  on  other  grounds,  defend- 
ant may  request  the  Supreme  Court  to  sustain 
the  nonsuit  on  the  latter  grounds. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ff  3467-3472;    Dec.  Dig.  | 

866.*] 

2.  Trial    (I   139*)— Questions   fob   Jubt— 

N0NSUIT--WHEN  AUTHORIZSn. 

Where  there  is  some  testimony  supporting 
plaintiff's  case,  a  nonsuit  is  improper. 

[Ed.  Note.--For  other  cases,  see  Trial  Cent 
Dig.  li  332,  338;  Dec  Dig.  {  139.*] 

3.  Bailboads   (I  358*)  — Operation  — In JU- 
BiES   to   Licensee   on   Track— Gabs    Rb- 

QUIBED. 

Where  for  many  years  the  public  general- 
ly passed  along  a  railway  company's  right  of 
way  in  a  switchyard  without  objection  from 
the  company,  and  without  the  posting  of  any 
notice  forbidding  such  use,  a  finding  that  the 
use  was  acquiesced  in  by  the  company  was 
authorised,  and  a  person  on  the  path  so  used 
was  a  licensee  and  entitled  to  ordinary  care 
on  the  part  of  the  company  to  prevent  injury 
to  him,  and,  in  yiew  of  the  frequency  of  the 
use  of  the  right  of  wa^  by  the  general  public, 
the  company  must  anticipate  the  presence  ox 
persons  on  its  track  at  that  place,  and  must 
exercise  due  care  to  prevent  injury  to  them. 

[Ed.  Note. — For  other  cases,  see  Railroads. 
Gent  Dig.  H  1236, 1237;   Dec.  Dig.  i  35a*] 

4.  Tbial    (I    142*)— Questions   fob   Jubt« 
Inferences  fbom  Evioence. 

Where  more  than  one  inference  can  be 
reasonably  drawn  from  the  testimony,  the 
jury  must  be  permitted  to  draw  the  inference, 
but  where  the  testimony  is  susceptible  of  only 
one  inference,  the  court  will  dedare  what  that 
inference  is. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  {  337;   Dec  Dig.  {  142.*] 
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6.  RaILBOADS    (I   894*)— OPBRATIOlf  — I1IJT7- 

SUES   TO  Pesbor  on  Tback— Comflaiht— 

Nbgliqsncb. 

A  complaint  In  an  action  against  a  rail- 
road company  for  injuries  to  a  person  struck 
by  a  train,  which  alleges  that  the  train  ran  at 
a  high  rate  of  Speed  and  withont  gi'nng  any 
signal,  so  that  plaintiff  might  have  been  made 
aware  of  the  approach  of  the  train,  does  not 
limit  the  charge  of  negligence  to  the  rate  of 
speed  of  the  train. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent.  Dig.  §»  1331-1388;   Dec  Dig.  §  394.*] 

6w  Raiuioads  (§  400*)— Opkbation  — Inju- 
BIE8  to  Pbbson  on  Tbaok— Neoliobncs— 
Question  fob  Jubt. 

In  an  action  for  injuries  to  a  person 
struck  by  a  train,  evidence  held  to  require  sub- 
mission to  tiie  jury  of  the  question  whether 
the  train  was  operated  at  a  dangerous  speed. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  I  1374;   Dec.  Dig.  |  400.*] 

7.  Railboadb  (S  381*)— Opebation  —  Inju- 
ries TO  Peeson  on  Right  or  Wat— Con- 

TBIBUTOBT  NEGLIGENCE. 

One  walking  on  a  well-defined  path  on  a 
railroad  right  of  way  in  common  use  by  the 
public  genendly  was  not  guilty  of  negligence, 
as  a  matter  of  law,  because  he  walked  too 
close  to  a  track,  when  there  was  room  enough 
to  walk  at  a  safe  distance. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ff  1285-1293;  Dec  Dig.  |  381.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  Robt  Aldrich,  Judge. 

•*To  be  ofQdally  reported." 

Action  by  Robert  B.  Sanders  against  the 
Southern  Railway,  Carolina  Diylsion.  From 
a  Judgment  of  nonsuit,  plaintiff  appeals.  Re- 
Tersed. 

Logan  ft  Grace,  for  appellant  Jos.  W. 
Barnwell,  for  respondent. 

HYDRICK,  J.  This  is  an  appeal  from  an 
order  of  nonsuit  in  an  action  to  recover  dam- 
ages for  personal  injuries  sustained  by  plain- 
tilT,  as  the  result  of  the  alleged  negligent, 
reckless,  and  wanton  conduct  of  defendant  In 
operating  a  train  of  cars,  which  struck  plain- 
tiff,  knocked  him  down  and  ran  over  his  leg, 
crashing  it  so  that  it  had  to  be  cut  off.  At 
the  close  of  plaintifTs  testimony,  the  defend- 
ant moved  for  a  nonsuit  upon  two  grounds: 
(1)  Because  there  was  no  evidence  of  reck- 
leesnefls  or  wantonness;  (2)  because,  as  to 
the  cause  of  action  for  negligence,  under  the 
evidence^  plaintiff  was  a  trespasser  in  de- 
fendant's switchyalrd,  and  defendant  owed 
him  no  duty,  except  not  to  recklessly  or  wan- 
tonly Injure  him.  The  presiding  judge  sus- 
tained the  first  ground,  but  overruled  the 
second,  holding  that  the  evidence  made  an  is- 
sue whether  plaintiff  was  not  a  licensee  and 
entitled  to  ordinary  care  to  prevent  injury  to 
him.  But  he  granted  the  nonsuit  on  two 
grounds:  (1)  That  there  was  no  evidence  of 
negligence,  saying  that  the  negligence  com- 
plained of  was  in  oi)erating  the  train  at  a 
high  rate  of  speed,  and  that  the  only  evi- 
dmce  of  the  speed  of  the  train  was  that  of 
the  plaintiff,  who  said  that  he  neither  saw 
nor  heard  the  train,  and,  therefore,  he  could 


not  testily  as  to  its  speed;  (2)  that  plaintiff's 
injury  was  caused  by  his  own  negligence  in 
walking  on  or  near  the  track  when  there  was 
room  enough  for  him  to  walk  at  a  safe  dis- 
tance from  it  These  ruUngs  are  made  the 
grounds  of  exceptions;  and  the  defendant,  ac- 
cording to  proper  practice,  gave  notice  that 
this  court  would  be  asked  to  sustain  the 
nonsuit  upon  the  second  ground  upon  which 
it  was  moved  Xor  on  circuit. 

[1]  Appellant's  contention  that  respondent 
is  not  entitled  to  have  the  second  ground 
upon  which  the  motion  for  nonsuit  was  based 
on  circuit  considered  by  this  court,  as  a  sus- 
taining ground  is  untenable.  The  cases  cited 
in  support  of  his  position  hold  merely  that  a 
nonsuit  will  not  be  sustained  by  this  court 
on  additional  grounds  which  were  not  pre- 
tented  to  the  drouit  court.  In  Lewis  v.  Hln- 
son,  e4  &  a  578,  43  S.  B.  16,  the  court  did 
consider  an  additional  ground  to  sustain  a 
nonsuit;  but  in  that  case,  as  in  this,  the 
ground  considered  was  one  which  had  been 
presented  to  the  circuit  court  In  Kennedy 
V.  Greenville,  78  S.  C.  127,  58  S.  S.  890,  the 
court  does  say:  "It  is  well  settled  that  a 
nonsuit  cannot  be  sustained  on  grounds  ad- 
ditional to  those  on  which  it  was  granted." 
Standing  alone,  this  statement  of  the  rule  is 
inaccurate,  and  is  susceptible  of  a  meaning 
which  was  not  intended  by  the  court,  as  ap- 
pears from  a  consideration  of  the  opinion  as 
a  whole,  for  on  the  next  page,  the  court  stat- 
ed the  rule,  correctly  thus:  ''Hence  we  hold 
that  the  motion  for  a  nonsuit  must  stand  or 
fall  upon  the  grounds  set  forth  in  the  mo- 
tion." 

[2]  As  the  case  will  have  to  go  back  for  a 
new  trial,  we  will  not  discuss  t)ie  testimony 
more  thiin  is  necessary  to  sustain  our  con- 
clusion; and,  in  what  we  shall  say,  we  must 
not  be  understood  as  expressing  any  opinion 
as  to  the  sufficiency  of  the  evidence  to  prove 
the  facts  in  issue,  or  as  to  whether  the  in- 
ferences which  we  suggest  might  have  been 
drawn  from  the  testimony  should  be  drawn. 
What  inferences  should  be  drawn  are  ex- 
clusively for  the  jury.  But  we  merely  hold 
that  there  was  9ome  testimony  tending  to 
support  plaintiff's  case,  and,  therefore,  that 
the  nonsuit  was  improper. 

[3]  Plaintiff's  testimony  tended  to  show 
that  he  was  struck  while  walking  alongside 
of  defendant's  track  in  a  well-beaten  path  at 
a  place  where  the  general  public  had  been 
accustomed  to  walk  for  many  years,  without 
any  objection  from  defendant;  that  the  train 
which  struck  him  was  running  backwards,  at 
the  rate  of  from  12  to  20  miles  an  hour, 
through  a  populous  section  of  the  city  of 
Charleston  at  a  place  where  men,  women, 
and  children  were  constantly  passing  and  re- 
passing ak)ng  defendant's  right  of  way  and 
upon  and  near  its  tracks ;  that  the  train  ran 
upon  him  from  behind,  without  any  signal 
or  warning  of  its  approach  l)eing  given.    We 
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think  tills  testimony  made  out  a  prima  facia 
case  for  plaintiff.  From  it  the  jury  might 
reasonably  have  Inferred  that  the  use  of  its 
right  of  way  by  the  public  was  known  to  and 
acquiesced  In  by  defendant,  and,  therefore, 
that  plaintiff  was  a  licensee  and  entitled  to 
ordinary  care  on  the  part  of  defendant  to 
prevent  injury  to  him;  and,  also,  from  the 
frequency  of  the  use  by  the  general  public, 
that  defendant  should  have  anticipated  the 
presence  of  persons  on  or  near  its  tracks  at 
that  place,  and  should  have  exercised  due 
care  to  prevent  injury  to  them.  Jones  v. 
Railway,  61  S.  G.  556,  39  a  E.  758;  Matth- 
ews V.  Railway,  67  S.  G.  499,  46  S.  E.  335, 
65  L.  R.  A.  286;  McKeown  v.  Railroad  Go., 
68  S.  0.  483,  47  S.  E.  713;  Goodwin  v.  Rail- 
road Co.,  82  S.  G.  321,  64  S.  E.  242;  Bam- 
berg V.  Railroad  Go.,  72  S.  G.  389,  61  S.  E. 
988;  fLamb  v.  Railroad  Go.,  86  S.  G.  106,  67 
S.  B.  958,  138  Am.  St  Rep.  1030. 

In  the  Jones  Gase,  the  court  said:  **Even 
though  the  use  of  the  track  by  the  public  as 
a  walkway  was  not  for  such  length  of  time 
nor  of  such  character  as  to  give  a  legal  right 
to  so  use  the  track,  and  even  though  the 
evidence  fell  short  of  showing  any  positive 
consent  to  such  use  by  the  company,  yet  if 
there  was  evidence  tending  to  show  knowl- 
edge of  any  acquiescence  in  such  use  with- 
out protest,  such  evidence  would  tend  to  show 
that  the  railroad  company  had  much  rea- 
son to  expect  the  presence  of  persons  upon 
the  track,  who  were  there  not  as  bald  tres- 
passers, but  using  it  with  the  knowledge  and 
acquiescence  of  the  company,  under  such  cir- 
cumstances it  would  be  the  duty  of  the  rail- 
road company  to  keep  a  reasonable  lookout, 
or  to  give  warning  of  the  approach  of  the 
train,  or  generally  to  observe  ordinary  care 
under  the  circumstances  to  avoid  injury." 
In  the  Matthews  Gase,  the  court  said:  "But 
where  a  railroad  company  allows  the  public 
to  use  its  right  of  way  for  a  long  time  at 
a  particular  place  in  a  large  town  so  con- 
tinuously and  frequently  that  it  becomes  a 
well-beaten  or  clearly  defined  path,  plain  and 
open,  a  reasonable  man  may  well  infer  that 
he  will  not  encounter  unguarded  cuts  and 
the  other  dangers  of  the  ordinary  path  along 
the  railroad  track.  In  such  a  case,  the  own- 
er of  the  property  knows  and  acquiesces  in 
the  use,  and  by  his  acquiescence  those  wish- 
ing to  go  in  that  direction  are  lured  into  a 
sense  of  safety  in  following  the  course  ob- 
viously taken  by  those  who  have  preceded 
them.  If  the  owners,  or  those  in  control  of 
the  property,  fail  to  observe  ordinary  care 
in  avoiding  injury  to  persons  who  travel  the 
path,  relying  on  the  safety  suggested  by  the 
implied  invitation,  they  must  be  held  respon- 
sible." This  doctrine  was  reaffirmed  in  each 
of  the  other  cases  above  cited  and  it  is  the 
settled  law  of  this  state. 

But  in  its  second  ground  of  the  motion  for 
nonsuit  and  in  its  argument  in  this  court, 
defendant  seeks  to  bring  this  case  within 


the  principle  upon  which  the  cases  of  Hale 
V.  Bailroad  Co.,  34  S.  G.  292, 13  S.  E.  537,  and 
Haltiwanger  v.  Bailroad  Go.,  64  S.  a  7,  41 
S.  E.  810,  were  decided.  The  facts  upon 
which  those  cases  were  decided  were  some- 
what alike,  but  not  so  nearly  so  that  the 
Haie  Gase  cannot  be  distinguished  from  the 
Haltiwanger  Gase,  and  also  from  the  cases 
above  cited  and  from  this  case,  but  the 
Haltiwanger  Gase  cannot  be  reconciled  vrlth 
the  cases  above  cited,  and  therefore  it  and 
the  Hale  Gase,  in  so  far  as  they  are  at  va- 
riance with  those  cases,  are  no  longer  to  be 
considered  as  authority. 

The  defendant  contends  that  this  case 
should  be  distinguished  from  the  Jones  Case 
and  those  following  it,  on  the  ground  that, 
in  this  case,  the  accident  occurred  in  de- 
fendant's switchyard,  where  there  were  nu- 
merous tracks  upon  which  cars  and  trains 
were  being  constantly  switched,  and  there- 
fore the  danger  to  pedestrians  was  so  great 
and  obvious  that  it  cannot  be  reasonably  in- 
ferred that  defendant  acquiesced  in  the  use 
of  its  switchyard  by  them.  There  is  some 
force  in  this  contention,  and  it  is  supported 
by  high  authority.  The  same  rule  that  was 
announced  in  the  Jones  Gase  prevails  in  the 
state  of  Georgia,  yet  the  courts  of  that  state 
hold  that  it  is  not  applicable  to  cases  where 
the  injury  occurs  in  the  railroad  company's 
switchyard.  This  exception  to  the  txde  is 
based  by  the  Georgia  courts  upon  the  ground 
that  the  continuous  use  of  the  tracks  In  a 
switchyard  for  switching  purposes  and  the 
obvious  and  peculiar  dangers  to  pedestrians 
there  arc  inconsistent  with  an  inference  that 
the  company  has  impliedly  invited  or  licens- 
ed persons  to  use  the  yard  as  a  walkway. 
Waldrop  v.  Georgia  B.  &  Banking  Go.,  7  Ga. 
App.  342,  66  S.  E.  1030. 

We  think,  however,  that  ordinarily  the 
question  whether  the  company  knew  of  and 
acquiesced  in  such  use  of  its  right  of  way, 
whether  it  be  in  the  switchyard  or  elsewhere 
on  the  right  of  way,  is  one  of  fact  to  be  d^ 
termined  by  the  jury.  In  the  Matthews 
Gase  the  court  said:  "It  is,  of  course,  al- 
ways a  question  for  the  jury  to  determine 
whether  the  way  was  so  plain  and  so  con- 
stantly used,  with  the  acquiescence  and  con- 
sent of  the  owner,  as  to  duply  an  invitation 
to  the  public  to  enter." 

[4]  Of  course,  the  testimony  tending  to 
support  the  allegation  of  knowledge  and 
acquiescence  on  the  part  of  tlie  company 
may  be  susceptible  of  only  one  inference, 
and,  in  that  event,  the  court  should  declare 
what  that  inference  is.  But,  as  In  other 
cases,  where  more  than  one  inference  can  be 
reasonably  drawn  from  the  testimony,  the 
jury  must  be  allowed  to  say  what  inference 
should  be  drawn.  We  held,  in  the  Lamb 
Gase,  that  the  obvious  danger  of  attempting 
to  walk  across  a  river  on  a  high  railroad 
bridge,  a  quarter  of  a  mile  long,  over  which 
trains   were  frequently   passing   when   th» 
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company  had  posted  a  notice  forbidding  snch 
use  of  the  bridge,  was  fatal  to  any  reason- 
able Inference  of  acquiescence  on  the  part 
of  the  company  In  such  use  of  its  bridge.  In 
that  case,  the  court  said :  "When  a  railroad 
company  or  other  owner  of  dangerous  prop- 
erty warns  persons  against  its  use,  those 
who  insist  on  incurring  the  peril  of  using  it, 
however  numerous  they  may  be,  have  no 
right  to  charge  the  owner  with  acquiescence 
In  the  use."  But  In  this  case,  there  was 
testimony  that,  for  more  than  35  years,  the 
defendant's  right  of  way  at  the  place  where 
plaintifr  was  hurt  had  been  used  by  plaintiff 
and  the  public  generally  as  a  footway,  with- 
out let  or  hindrance,  and  that  no  sign  or 
notice  had  ever  been  posted  forbidding  such 
use.  We  think,  therefore,  that  there  was 
no  error  in  overruling  the  second  ground  of 
the  motion  for  nonsuit 

[S]  His  honor  erred  in  holding  that  the 
rate  of  speed  was  the  negligence  complained 
of.  The  complaint  charges  negligence  In 
that  "said  train  of  cars  approached  said 
traveled  place  or  walkway  and  populous 
part  of  the  city  of  Obarleston  at  a  high 
and  dangerous  rate  of  speed,  and  without 
giving  any  signal  by  ringing  the  bell  so  that 
the  said  plaintiff  might  have  been  made 
aware  of  the  approach  of  said  train  of  cars, 
or  taking  any  precautions  whatever  to  avoid 
injuring  said  plaintiff,  so  that  said  plaintiff 
was  unaware  of  the  approach  of  said  train 
of  cars." 

[8]  Considering  plaintifTs  testimony  as  a 
whole,  we  think  the  issue  as  to  the  speed 
of  the  train  should  have  gone  to  the  jury 
At  a  previous  trial,  when  he  was  asked  at 
what  speed  the  train  was  moving,  plaintiff 
answered:  ''Judging  from  the  way  it  hit 
me,  I  should  judge  it  was  not  less  than  12 
to  15  miles  an  hour.*'  This  was  brought  out 
on  his  cross-examination  at  this  trial,  be- 
cause, in  his  direct  examination  at  this 
trial,  he  testified  that  the  speed  of  the  train 
was  '*at  least  about  12  to  15  or  20  nUles:* 
At  this  trial,  however,  he  gave  no  reason  for 
his  estimate  of  the  speed,  excej^t  as  it  may 
be  involved  in  his  answer  at  the  former 
triaL  But  he  testified  that  he  did  not  lose 
consciousness  when  he  was  run  over  by  the 
train,  and  he  did  not  say  that  he  did  not 
see  or  hear  the  train  after  it  struck  him. 
His  estimate  of  its  speed  may  have  been  bas- 
ed upon  what  he  saw  and  heard  of  it  at 
the  time  it  struck  him  and  was  passing  over 
him  and  after  it  had  passed  over  him.  Some- 
times we  reach  correct  conclusions  without 
being  able  to  give  satisfactory  reasons  for 
them.  Inasmuch  as  plaintiff  testified  posi- 
tively as  to  the  speed  of  the  train,  and  al- 
though he  assigned  a  reason  at  the  former^ 
trial  for  his  estimate  of  the  speed  which 
may  have  been  faulty,  we  are  not  prepared 
to  say  that  his  testimony  on  this  point  is 
entitled  to  no  weight  at  all.    It  should  have 


been  submitted  to  the  jury  for  what  it  was 
worth. 

[7]  We  think  his  honor  erred  also  in  hold- 
ing that  plaintiff  was  guilty  of  negligence  in 
walking  too  dose  to  the  track  when  there 
was  room  enough  for  him  to  walk  at  a  safe 
distance  from  it  The  testimony  was  that 
he  was  walking  in  a  well-defined  path. 
From  this,  the  jury  might  have  inferred 
that  the  path  had  been  used  by  many  people 
before,  and  that  in  walking  where  many' 
others  had  gone  before,  plaintiff  was  exer- 
cising ordinary  care.  In  Lamb's  Case,  the 
court  said:  "In  the  cases  cited  (that  is,  the 
Jones  Case  and  those  following  it),  it  was 
entirely  consistent  with  reason  to  say  that 
it  was  not  negligence  per  se  for  a  person  to 
walk  on  the  right  of  way  expecting  to  step 
off  on  the  approach  of  a  train."  See,  also, 
Matthews  v.  Railway,  supra,  and  Sentell  t* 
Railway,  70  S.  O.  183,  48  S.  B.  215. 

Reversed. 

GARY*  a  J.,  and  WOODS,  J.,  concur. 


(90  8.  C.  488) 

MACKORELL  BROS.  ▼.  WESTERN  UNION 
TELEGRAPH  CO.t 

(Supreme  Court  of  Soath  Carolina.     Jan.  24, 

1912.) 

1.  Telbobaphs  and  Telephones  (§  73*)— 
Teleobaph  Messages  —  Transmission  — 
FoBWAaniNO  by  Tslbphons  —  Question 
fob  Jubt. 

Where  the  addressee  of  a  telegraph  mes- 
sage had  a  direct  telephone  connecting  with 
one  of  defendant's  intermediate  offices  from 
which  the  message  could  not  be  sent  b:i^  tele- 
graph to  destination  because  of  a  strike  of 
the  operator  located  there,  whether  it  was 
defendant's  daty  to  forward  the  telegram  from 
such  intermediate  point  to  the  addressee  by 
telephone  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  76;  Dec.  Dig.  { 
7a*] 

2.  Teleobaphs  and  Telephones  (i  88*)— 
TBANSifissioN  or  Messages— Delay. 

It  was  the  duty  of  a  telegraph  company, 
as  soon  as  it  discovered  that  its  office  at  the 
destination  of  a  commercial  message  was  dos- 
ed, to  promptly  notify  the  sender  so  that  he 
might  take  further  steps  in  the  premises  to 
protect  his  interests. 

[Ed.  Note.— For  other  cases,  see  Tele^aphs 
and  Telephones,  Cent.  Dig.  i  33;  Dec  Dig.  i 
88.*] 

3.  Teleobaphs  and  Telephones  (§  88*)— 
Messages— Tbansmission— Delay. 

The  fact  that  defendant's  telegraph  office 
at  the  destination  of  a  commercial  message 
was  closed  because  the  operator  had  gone  on 
the  strike  did  not  excuse  a  delay  of  two  days 
in  delivering  the  message  by  mail,  in  the  ab- 
sence of  proof  that  the  strike  was  not  brought 
about  by  the  telegraph  company's  fault  or  neg- 
ligence, and  that  it  exercised  due  care  and 
diligence  to  supply  the  place  of  the  striking 
operator. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  33;  Dec.  Dig.  $ 
38.*] 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  indezps 
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Appeal  from  Common  Pleas  Circuit  Court 
of  York  County:   J.  W,  De  Vore,  Judge. 

Action  by  Mackorell  Bros,  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Reversed. 

Geo.  W.  S.  Hart  and  John  R.  Hart,  for 
appellants.  John  Gary  Byans  and  Thos.  F. 
McDow,  for  respondent. 

HYDRICK,  J.  On  August  20,  1907,  plain- 
tiffs, who  are  wholesale  grocers,  filed  with 
defendant's  agent  at  Yorkyille,  S.  C,  a  night 
message,  addressed  to  the  Dunlop  Milling 
Company,  at  Clarksvllle,  Tenn.,  as  follows  : 
"Book  two  thousand  barrels  same  price  as 
.last  contract"  The  addressee  was  engaged 
in  the  manufacture  and  sale  of  flour,  and 
the  telegram  was  an  order  for  2,000  barrels 
at  $4.75  each,  that  being  the  price  at  which 
the  company  had  last  sold  plaintiffs  flour. 
According  to  the  testimony,  the  custom  of 
the  trade  is  that  If  an  order,  like  the  one 
sent  by  plaintiffs,  is  accepted,  no  notice  of 
acceptance  is  given,  and  where  no  reply  to 
such  an  offer  is  received,  the  party  making 
It  regards  it  as  accepted  and  acts  according- 
ly. Receiving  no  reply,  plaintiffs  regarded 
their  offer  as  accepted  and  sold  flour  to  their 
customers  on  a  basis  of  $4.75  per  barrel,  for 
which  they  had  to  pay  $4.05  in  the  market 
to  fill  their  contracts.  If  their  telegram  had 
been  promptly  delivered  on  the  mominig  of 
the  21st,  as  it  should  have  been,  in  due 
course,  plaintiffs'  order  would  have  been  ac- 
cepted, but  if  it  had  been  declined,  they 
would  have  been  notified,  according  to  the 
custom  of  the  trade,  and  they  could  and 
would  have  bought  the  flour  elsewhere  at 
the  price  which  they  offered  the  Dunlop 
Milling  Company.  The  message  was  trans- 
mitted to  Nashville,  Tenn.,  by  telegraph, 
but,  on  account  of  a  strike  among  defend- 
ant's employes,  the  defendant's  office  at 
Clarksvllle,  was  closed,  and  the  agent  at 
Nashville  forwarded  it  to  the  milling  com- 
pany by  m€dl.  On  receipt  of  it,  on  August 
22d,  the  milling  company  declined  to  accept 
it,  and  so  notified  plaintiffs.  There  was  a 
telephone  line  between  Nashville  and  Clarks- 
vllle, and  the  addressee  had  a  telephone  in 
its  office  connected  with  that  line.  The  mes- 
sage could  have  been  telephoned  from  Nash- 
ville directly  to  the  addressee.  Defendant 
sent  no  service  message  notifying  plaintiffs 
that  its  Clarksvllle  office  was  closed,  or  of 
its  failure  to  promptly  transmit  and  deliver 
the  message.  When  the  message  was  filed, 
plaintiffs  knew  that  there  was  a  strike 
among  defendant's  employes  and  that  some 
of  its  offices  were  closed  on  that  account, 
but  did  not  know  the  Clarksvllle  office  was 
closed.  The  testimony  was  confiicting  as  to 
whether  plaintiffs  were  informed,  when  the 
message  was  filed,  that  it  would  be  received 
only  "subject  to  indefinite  delay"  on  account 
of  the  strike. 


This  action  was  brought  to  recover  dam- 
ages alleged  to  have  resulted  to  plaintiffs  on 
account  of  the  failure  to  deliver  the  message 
promptly.  Under  the  instructions  given 
them,  the  Jury  found  for  the  defendant,  in 
whose  favor  judgment  was  duly  entered. 

[1]  The  circuit  judge  erred  in  charging 
the  jury  that  it  was  not  the  defendant's 
duty  to  telephone  the  message  from  Nashville 
to  the  addressee.  This  instruction  was  bas- 
ed upon  a  misapprehension  by  his  honor  of 
the  decision  of  this  court  in  the  case  of  Hel- 
lams  V.  Tel.  Co.,  70  S.  C.  83,  49  S.  EL  12. 
In  that  case,  the  telegram  was  sent  from 
Greenville,  S.  C,  to  Hellams,  who  was  on 
Sullivan's  Island,  near  Charleston,  S.  C 
The  island  was  connected  with  the  city  of 
Charleston  by  steamboats  and  also  by  a 
telephone  line,  but  Hellams  had  no  telephone 
in  his  house.  On  the  back  of  the  blank  up- 
on which  the  message  was  written  wer6  the 
following  words:  "And  this  comx>any  Is 
hereby  made  the  agent  of  the  slider  with- 
out liability  to  forward  any  message  over 
the  lines  of  any  other  company  when  nec- 
essary to  reach  its  destination."  Constm- 
ing  this  language,  the  circuit  judge  Instruct- 
ed the  jury  that  if  defendant  could  have 
forwarded  the  message  by  telephone  and 
failed  to  do  so,  they  should  find  for  plain- 
tiff, if  they  also  found  that  due  care  and 
diligence  in  the  transmission  of  the  message 
required  the  forwarding  thereof  by  tele- 
phone. On  appeal,  this  court  held  that  this 
instruction  was  erroneous,  holding  that  the 
words  in  the  contract  above  quoted,  "the 
lines  of  any  other  company,"  meant  the  lines 
of  any  other  telegraph  company,  and  not  the 
lines  of  any  telephone  company.  The  court 
also  held  that,  as  the  proof  showed  that  Hel- 
lams had  no  telephone  in  his  house,  to  Im- 
pose on  defendant  the  duty  of  forwarding 
the  message  by  telephone  would  have  re- 
quired the  intervention  of  some  third  per- 
son through  whom  it  would  have  had  to  be 
conveyed  to  Hellams,  which  would  have  im- 
paired the  confidential  relations  assumed  in 
the  handling  of  the  telegrauL  In  this  case, 
the  message  could  have  been  telephoned  di- 
rectly to  the  addressee,  without  in  the  slight- 
est degree  impairing  the  confidential  rela- 
tions assumed  in  undertaking  to  deliver  it 
The  court  should  have  left  it  to  the  jury  to 
say  whether,  under  the  circumstances,  due 
care  and  diligence  in  the  transmission  and 
delivery  of  the  message  required  defendant 
to  forward  it  from  Nashville  to  Clarksvllle 
by  telephone.  In  Sullivan  v.  Tel.  Co.,  82  S. 
C.  569,  64  S.  B.  752,  22  L.  R.  A.  (N.  S.)  1214, 
129  Am.  St  Rep.  903,  this  court  said:  "It 
is  the  duty,  however,  of  these  companies, 
where  they  have  been  thus  interfered  with 
(that  is,  by  a  strike)  to  make  a  reasonable 
effort  to  transmit  the  telegram  by  other 
lines  or  other  means,  and  on  failure  to  do 
so,  they  will  be  held  liable  for  all  losses 
suffered." 

[2]  Moreover,  It  was  defendant's  duty  t0 
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notify  plaintlffB,  as  soon  as  It  dlscoTered 
tbat  it  oonld  not  deliver  the  message  prompts 
17  on  account  of  the  office  at  ClarKsville 
being  dosed,  so  that  they  might  take  such 
farther  steps  in  the  premises  as  they  might 
liaye  deemed  necessary  for  the  protection  of 
their  interests. 

[3]  The  mere  fact  that  the  Clarksvill^  of- 
fice was  dosed,  because  the  operative  there 
had  gone  on  a  strike,  does  not  excuse  the 
delay.  Befbre  it  can  avail  itself  of  that  de- 
fense, the  burden  is  upon  the  defendant  to 
prove  that  the  strike  was  not  brought  about 
by  its  own  fault  or  negligence,  and  that  it 
exercised  due  care  and  diligence  to  supply 
the  place  of  the  striking  employ^.  Jones  on 
T.  &  T.  Cos.  U  861,  865. 

Defendant  seeks  to  sustain  the  judgment 
on  the  ground  that  the  court  should  have 
directed  the  verdict  in  its  favor.  As  there 
was  some  evidence  in  support  of  the  facts 
hereinbefore  stated,  there  was  no  error  in 
refusing  to  direct  the  verdict  Lathan  v. 
Telegraph  Co.,  76  S.  C.  129,  65  S.  B.  184. 

Judgment  reversed. 

• 
GABY,  C.  J.,  concurs. 

WOODS,  J.  (concurring  In  the  result).  I 
concur  in  reversing  the  Judgment  and  in  the 
reasoning  of  the  opinion  except  in  one  par- 
ticular. When  delay  in  the  carriage  of 
goods  or  in  the  transmission  and  delivery  of 
telegraph  messages  is  due  to  a  strike  of  the 
carrier's  employes,  the  question  whether  the 
burden  Is  on  the  carrier  to  prove  that  the 
strike  was  not  brought  about  by  its  ovm 
negligence  is  a  difficult  and  important  one 
which  seems  not  to  be  settled  by  a  control- 
ling current  of  authority.  The  point  is  not 
made  in  the  exceptions,  and  its  decision  is 
not  necessary  to  a  disposition  of  the  appeaL 
I  think,  therefore,  the  court  should  not  com- 
mit itsdf  on  the  question  until  a  case  arises 
in  which  it  is  directly  involved,  and  the 
court  has  had  the  benefit  of  full  argument 


(90  s.  C.  840) 

8TATB  V.  DETITENS  et  aL 

(Supreme  <3ourt  of  South  Carolina*    Jan«  18. 

1912.) 

1.  CJOUHTOBB    (i   101*)— TBEASUBBK  — B01TI>— 
DSFENSES. 

In  an  action  on  a  county  treasurer's  bond 
for  failinff  to  turn  over  fish  stamp  taxes  col- 
lected under  act  of  1906,  it  was  no  defense  as 
to  the  surety  that  the  stamps  were  left  in  the 
treasurer's  office  by  the  treasurer's  predeces- 
sor, and  were  never  receipted  for  by  the  treas- 
urer. 

[Ed.  Note. — ^For  other  cases,  see  Counties, 
Dec.  Dig.  i  lOl.*] 

2.  Ck>niTTixB  (9  101*)— Tbsasxtbsb  — Bond— 


In  an  action  on  a  county  treasurer's  bond 
for  failing  to  pay  ov^r  road  taxes  collected, 
it  was  no  defense  that  they  were  collected  after 


expiration   of  the  time  during  which  by  law 
he  was  entitled  to  collect  the  same. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec  Dig.  §  101.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Georgetown  (bounty;   Ernest  Qary,  Judge. 

Action  by  the  State  of  South  Carolina 
against  James  F.  Detyens  and  another. 
From  an  order  sustaining  a  demurrer  to  de- 
fenses, defendants  appeal.    Affirmed. 

The  order  and  exceptions  thereto  referred 
to  in  the  opiulon  read  as  follows: 

"Order. 

"This  action  was  brought  by  the  state 
against  James  F.  Detyens  as  principal  and 
the  American  Bonding  Company  of  Balti- 
more as  surety  on  the  official  bond  of  Det- 
yens as  county  treasurer  of  Georgetown 
county. 

"It  is  alleged  in  the  complaint  and  specific- 
ally admitted  in  the  answer  of  the  American 
Bonding  Company  that  Detyens,  as  county 
treasurer,  collected  certain  moneys  as  taxes 
imposed  upon  persons  engaged  in  gathering 
oysters,  catching  fish,  etc.,  which  tax  is  pro- 
vided for  under  the  act  of  1906,  and  that 
the  money  so  collected  was  not  turned  over 
to  Detyens'  successor  in  office.  The  bond- 
ing company  sets  up  as  a  defense  for  failure 
of  its  principal  in  this  respect  that  the  fish 
stamps  were  left  in  the  treasurer's  office  by 
the  predecessor  of  Detyens  and  were  never 
receipted  for  by  the  said  Detyens  as  coun- 
ty treasurer  or  so  as  to  render  his  official 
bond  responsible  therefor.  The  state  inter- 
posed a  demurrer  to  this  defense  upon  the 
ground  that  the  allegations  contained  there- 
in fail  to  constitute  a  defense. 

"I  am  of  the  opinion  that  the  demurrer  in 
this  respect  should  be  sustained  for  the  rea- 
son that  the  tax  imposed  by  the  act  of  1906, 
commonly  known  as  the  fish  stamp  tax,  has 
been  paid  by  the  individuals  and  collected  by 
the  treasurer  as  a  tax  upon  fish  taken  in  the 
public  waters  of  the  state,  and  such  tax  is  a 
part  of  the  public  revenue.  The  fact  that 
Detyens  did  not  receipt  for  the  unsold 
stamps  on  hand  when  he  took  charge  of  the 
office  cannot  affect  the  case.  He  actually 
received  them — ^hls  answer  so  specifically  ad- 
mits— and  sold  them  to  persons  liable  for 
the  tax,  and,  having  failed  to  account  for 
the  money  so  collected,  his  surety  is  liable 
to  the  public  therefor. 

"As  a  further  defoise  to  the  cause  of  ac- 
tion set  up  by  the  plaintiff,  the  defoidant 
American  Bonding  Company  alleges  in  the 
fourth  and  fifth  paragraphs  of  its  answer 
that  included  in  the  amount  of  the  admitted 
shortage  are  items  erroneously  charged 
against  the  said  county  treasurer  for  com- 
mutation of  road  duty  collected  by  the  treas- 
urer after  the  expiration  of  the  time  during 
which  by  law  he  was  entitled  to  collect  the 
same;    that  the  treasurer  had  no  authority 


*Vbr  otlier 


Me  uune  topte  and  section  NUHBBR  in  Deo.  Dig.  4  Am.  Dig.  Key  No.  Sertae  ft  Rep'r  Indozoe 


362 


73  SOUTHEASTERN  REPORTER 


(a^- 


to  receive  the  same,  and  that  it,  as  surety 
upon  the  bond,  cannot  be  held  liable  there- 
for. The  plaintiff  demurs  to  the  defenses 
set  up  in  these  paragraphs  of  the  answer 
upon  the  ground  that  they  fail  to  state  facts 
sufficient  to  constitute  a  defense.  Defend- 
ant contends  that  the  law  did  not  require  or 
allow  the  collection  of  the  highway  tax  at 
the  time  of  the  actual  collection  thereof,  and 
that  having  been  collected  under  such  cir- 
cumstances no  liability  rested  upon  it  as 
surety  to  account;  that  if  there  is  any  lia- 
bility whatsoever  it  rests  upon  James  F. 
Detyens  as  a  personal  and  private  obligation 
and  not  as  an  official  trust  To  sustain  this 
view,  defendant  relies  upon  the  case  of  State 
V.  White,  10  Rich.  Law,  442,  and  Elliott  v. 
Jeter,  59  S.  G.  483,  38  S.  E.  124.  An  examina- 
tion of  the  White  Case  will  show  that  the 
money  for  which  the  surety  of  the  ordinary 
was  sought  to  be  held  was  neither  taxes  nor 
public  revenues  of  any  kind,  nor  was  it  mon- 
ey received  by  the  >ordinary  colore  officii. 
The  court  said  the  only  way  he  could  re- 
ceive it  was  as  a  mere  personal  trust,  for 
which  he  alone  was  responsible.  In  the  Jet- 
er Case  neither  tax  nor  public  revenue  was 
involved;  the  liability  was  to  individuals  for 
personal  funds.  In  that  case  the  court  held 
that  if  the  probate  judge  had  no  jurisdiction 
to  partition  realty*  any  funds  coming  into 
his  hands  from  a  partition  sale  could  not 
create  a  liability  under  his  official  bond. 
The  defendant  cited  cases  from  other  states 
which  seem  to  be  more  nearly  in  accord  with 
its  contention,  but  the  great  weight  of  au- 
thority is  to  the  contrary.  In  the  case  of 
Town  of  Pawlet  v.  Kelly,  69  Vt  401,*  it  Is 
said:  'It  is  no  defense  herein  that  the  se- 
lectmen included  the  unpaid  highway  tax 
for  1891  and  1892  in  the  tax  bill  for  1893. 
If  the  taxpayer  paid  Kelly  the  amount  of 
the  tax,  the  money  became  the  money  of  the 
town,  and  the  surety  liable  if  the  collector 
did  not  pay  it  over.  If  the  tax  levy  was  In- 
valid, it  was  no  defense  as  to  the  nonpay- 
ment of  the  moneys  in  fact  collected.* 

"In  Fuller  v.  Calkins,  22  Iowa,  305,  it  is 
said:  The  substance  of  the  whole  matter, 
however,  is  that,  though  the  collector  may 
not  have  been  legally  bound  to  receive  this 
money  at  the  time,  yet  he  did  receive  it, 
and,  as  we  are  bound  to  presume,  executed 
the  usual  and  proper  receipts,  and  entered 
the  proper  memorandum  on  the  tax  list  at 
the  time,  or  so  soon  as  the  same  was  placed 
in  his  hands.  By  so  doing  he  was  in  no  just 
sense  the  mere  custodian  or  trustee  of  the 
taxpayers,  holding  the  funds  for  their  use 
and  alone  liable  to  them,  or  individually  to 
the  government,  for  the  faithful  application 
of  the  funds.  This  was  public  money, 
funds  in  his  hands  by  virtue  of  his  office, 
revenue  which  he  was  bound  to  account  for 
and  pay  over ;  and,  by  the  very  terms  of  the 
bond,  the  sureties  were  liable  therefor.  As 
was  said  in  Warren  County  v.  Ward,  21 
Iowa,  S4,  the  officer  was  perhaps  not  bound 
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to  take  the  money,  but  he  did,  accepting  it 
as  collector,  and  he  is  therefore  bound  for 
it  as  money  received  by  virtue  of  his  office;' 

"In  the  monographic  note  to  the  case  of 
Feller  v.  Gates,  91  Am.  St  Rep.  558,  it  is 
said:  'Where,  however,  money  is  received  by 
a  treasurer  as  public  funds,  and  in  his  ca- 
pacity as  treasurer,  he  or  his  sureties  can- 
not, by  the  weight  of  authority,  attack  the 
validity  of  the  means  by  which  it  was  rais- 
ed, tn  order  to  turn  his  official  trust  into  a 
private  one,  or  make  his  appropriation  of 
such  money  an  extra  official  delinquency, 
and,  therefore,  not  a  breach  of  his  official 
bond.  Thus,  where  money  is  borrowed  or 
raised  by  taxation,  and  paid  into  the  treas- 
ury, it  is  no  defense  that  the  board  which 
raised  the  money,  in  so  doing,  exceeded  its 
lawful  authority.  As  is  said  in  Cheboygan 
Co.  V.  Erratt,  110  Mich.  156,  67  N.  W.  1117: 
'*We  think  it  altogether  clear  that,  when  it 
is  shown  that  moneys  have  actually  come  ia- 
to  the  hands  of  the  treasurer  as  treasurer, 
neither  he  nor  his  bondsmen  can  avoid  lia- 
bility by  showing  that  either  irregularities 
exist  in  the  proceedings  t>y  which  such  mon- 
eys were  collected,  or  that  there  was  no  au- 
thority to  enter  into  the  agreement  which 
resulted  in  the  receipt  of  the  money  by  the 
county.  It  is  enough  to  impose  upon  the 
treasurer  an  active  duty  that  the  county  has 
received  the  money,  and  the  obligation  on 
the  bond  exists  when  the  money  finds  its 
way  into  his  hands  as  treasurer.**  So  it  is 
no  defense  for  failure  to  pay  over  or  account 
for  money  paid  into  the  treasury  as  taxes, 
that  they  were  collected  without  warrant 
(Berrien  Co.  v.  Bunbury,  45  Mich.  79,  7  N. 
W.  704),  or  that  the  levy  was  irregular  (Ma- 
haska Co.  V.  Ingalls,  14  Iowa,  170).    ♦    •    • 

"  'In  the  cases  above  considered,  and  by  the 
authorities  generally,  no  distinction  Is  made 
between  a  treasurer  and  his  sureties,  so  far 
as  concerns  the  right  of  either  to  question 
the  legality  of  the  means  by  which  money 
paid  to  and  received  by  him  as  treasurer 
was  raised.*  And  in  this  case,  page  554, 
a  number  of  authorities  are  cited  as  sustain- 
ing the  rule  that  sureties  are  even  liable  for 
taxes  collected  under  an  unconstitutional 
statute. 

"It  is  admitted  that  the  highway  tax  was 
collected  by  Detyens,  as  county  treasurer, 
and  no  excuse  for  failure  to  turn  it  over  to 
his  successor  is  given  other  than  that  it 
was  paid  subsequent  to  .the  time  fixed  by 
statute.  The  state  requires  certain  citizens 
to  perform  manual  labor  upon  the  public 
highways  each  year,  but  grants  to  each  the 
privilege  of  commuting  such  service  by  the 
payment  of  a  fixed  amount  of  money  before 
the  1st  day  of  March.  The  payment  of  mon- 
ey within  the  time  prescribed  is  a  privilege 
granted  the  citizen,  of  which  he  may  avail 
himself  or  not  in  accordance  with  his  desire, 
but  if  he  fails  to  pay  within  the  required 
time,  he  cannot  complain  upon  being  requir- 
ed to  labor  upon  the  highway  for  the  stipu^ 
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lated  number  of  days.  On  the  other  hand, 
if  the  treasurer  permits  the  payment,  and 
in  fact  receives  the  tax  after  the  expiration 
of  the  prescribed  time,  the  citizen  being 
thereby  relieved  of  performing  the  labor, 
the  money  so  collected  is  a  public  revenue, 
and  Is  received  by  the  county  treasurer  by 
virtue  of  his  office.  This,  at  most,  was  a 
mere  irregularity  in  the  collection  thereof, 
which  should  not,  according  to  an  unbroken 
line  of  authorities,  excuse  the  treasurer 
from  turning  it  over  to  his  successor,  and 
could  not  relieve  the  surety  from  liability 
therefor.  The  various  persons  liable  to  per- 
form road  duty  have  only  tardily  paid  the 
tax,  and  the  treasurer  having  elected  to  re- 
ceive it,  neither  he  nor  the  sureties  will  now 
be  heard  to  say  that  it  was  irregularly  or 
improperly  collected.  Having  been  thus  in- 
trusted with  this  fund  by  virtue  of  his  of- 
fice, it  was  the  duty  of  Detyens  to  turn 
it  over  to  his  successor,  as  provided  by  sec- 
tion 606,  Ck>de  of  Laws  1902,  volume  1.  The 
demurrer  to  the  fourth  and  fifth  paragraphs 
of  the  answer  must,  therefore^  be  sustained. 


•<i 


'Exceptions. 

''First  Because  the  circuit  Judge  erred  In 
sustaining  the  demurrer  to  the  defense  set 
up  in  the  sixth  paragraph  of  the  answer  of 
the  defendant,  the  American  Bonding  Com- 
pany of  Baltimore,  the  error  assigned  being 
that  it  was  alleged  in  said  paragraph  and 
admitted  by  the  demurrer  that  the  said  Det- 
jFens,  county  treasurer,  never  receipted  for, 
nor  did  he  assume  any  responsibility  what- 
ever for  the  fish  stamps  therein  mentioned, 
and  his  surety  was  never  in  law  responsi- 
ble to  the  state  or  the  county  for  said  fish 
stamps: 

^'Second.  Because  the  circuit  Judge  erred 
in  sustaining  the  demurrer  to  the  defense 
set  up  in  the  seventh  paragraph  of  the  de- 
fendant's answer,  the  error  assigned  being 
that  the  amount  therein  mentioned  as  charg- 
ed against  the  county  treasurer  as  moneys 
received  by  him  in  commutation  of  road  duty 
was  alleged  in  the  answer  and  admitted  by 
the  demurrer  to  have  been  received  by  the 
county  treasurer  after  the  expiration  of  the 
time  during  which  by  law  he  was  entitled  to 
collect  the  same,  and  the  surety  was  there- 
fore not  responsible  for  his  failure  to  pay 
over  the  same. 

"Third.  Because  the  circuit  judge  erred  in 
sustaining  the  demurrer  to  the  defense  set  up 
In  the  eighth  paragraph  of  the  defendant's 
answer,  the  error  assigned  being  that  the 
answer  having  alleged  that  the  said  county 
treasurer  received  the  amounts  stated  in 
said  paragraph  in  commutation  of  road  duty 
after  the  expiration  of  the  time  when  ho 
was  by  law  authorized  to  collect  the  same, 
and  that  the  surety  was  therefore  not  re- 
sponsible for  his  failure  to  pay  over  the 
same. 


"Fourth.  Because  the  circuit  Judge  erred 
in  not  holding  that  if  there  was  any  liability 
resting  upon  the  county  treasurer  because  of 
the  collection  of  the  commutation  of  road 
duty,  the  same  created  simply  a  personal 
liability  on  the  part  of  the  county  treasurer, 
and  was  not  a  liability  for  which  his  bonds- 
man would  be  responsible." 

Mordecai  &  Gadsden  and  Butledge  &  Ha- 
good,  for  appellants.  J.  Eraser  Lyon,  Atty. 
Gen.,  and  Walter  H.  Wells,  SoL,  for  the 
State. 

PERGUBIABl.  [1,  2]  This  appealis  from 
an  order  sustaining  demurrer  to  the  fourth 
and  fifth  paragraphs  of  the  answer,  which 
order  is  herewith  reported  with  exceptions 
thereto. 

After  due  consideration  we  are  satisfied 
that  the  exceptions  should  be  overruled  for 
the  reasons  stated  in  the  order* 

Judgment  affirmed. 


(187  Go.  163) 

TATLOB  V.  GARY  et  aL 
(Supreme  Court  of  Georgia.     Dec.  12,  1911.) 

(SyUahu$  hy  the  CowrU) 

Bsvnfiw  ON  Appeai^ 

Error  was  assigned  upon  rulings  of  the 
court  relative  to  the  admissibility  of  evidence, 
and  upon  the  charge  of  the  court  and  refusal 
to  charge,  and  also  upon  the  refusal  of  the 
judge  to  grant  a  new  trial  on  the  ground  of 
alleged  newly  discovered  evidence.  Upon  a 
careful  examination  of  the  entire  record  it 
does  not  appear  that  there  was  any  error  of 
law  committed  upon  the  trial,  or  that  the  new- 
ly discovered  evidence  was  of  such  character 
as  would  probably  produce  a  different  result 
on  another  trial.  The  evidence  was  sufficient 
to  support  the  verdict,  and  there  was  no  error 
in  refusing  a  new  triaL 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  J.  H.  Merrill,  Judge. 

Action  between  G.  M.  Taylor  and  J.  H 
Gary  and  others.    From  the  Judgment,  Tay- 
lor brings  error.    Affirmed. 

J.  W.  Powell  and  J.  P.  Knight,  for  plaintiff 
in  error.  W.  D.  Buie,  J.  H.  Gary,  and  Hen- 
dricks &  Christian,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  HILI^  J^  not  pre- 
siding. 


tm  Ga.  164) 
THOMPSON  V.  STATBL 
(Supreme  Court  of  Georgia.    Dea  1%  1911.) 

(8yUahu9  hy  ike  Court.) 

1.  HoinciDB  (K  203,  216*)— Cbihinai.  Law 
(i  822*)— EVIDBNOB}— Dtinq  Deglabations 
— iNSTBUOnONa 

On  the  trial  of  one  indicted  for  murder, 
where  it  appeared  that  the  deceased  was  badly 
cut  with  a  knife,  and  died  three  or  four  hours 
thereafter,  and  that  upon  being  cut  he  exclaim- 
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ed,  "Oh  Lordyl  I  am  stabbed  to  death!"  and 
yery  shortly  thereafter  stated  that  he  was  cat 
all  to  pieces  and  was  dying,  a  prima  facie  case 
was  made  for  the  admission  in  evidence  of  his 
statement,  then  made,  as  to  who  cat  him,  and 
there  was  no  error  in  admitting  such  state- 
ment; it  appearing  that  the  court  gave  to  the 
jury,  in  connection  therewith,  proper  instruc- 
tions- on  the  subject  of  dying  declarations. 
Jones  y.  State,  130  Oa.  274  (2),  60  S.  E.  840; 
Lyens  v.  State,  133  Ga.  587  (3),  66  S.  E.  792. 

(a)  This  rule  is  not  altered  by  the  fact  that 
a  physician,  subsequently  to  the  time  the  decla- 
rations were  made,  informed  the  declarant  that 
he  had  a  chance  of  recovery.  Wheeler  v.  State, 
112  Ga.  43  (5),  37  S.  B.  126. 

(b)  While  it  was  inaccurate  to  instruct  the 
jury  that  they  might  pass  upon  the  "admissi- 
bility" of  the  alleged  dyins  declarations,  the 
context  in  connection  vnth  which  this  portion  of 
the  charge  complained  of  was  given  clearly 
shows  that  the  jury  could  only  have  understood 
the  court  to  mean  that  they  might  consider  the 
alleged  dying  declarations  as  evidence  only  in 
the  event  they  believed  that  they  were  made 
under  such  circumstances  as  to  constitute  them 
dying  declarations. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {§  436,  457;  Dec.  Dig.  ||_203.  216 ;♦ 
Criminal  Law,  Cent  Dig.  i  1990;  Dec.  Dig.  i 
822.*] 

2.   SXTFFICIENCT    OF    EyiDENCB~NkW    THIAL 

'  Dknisd. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  the  court  committed  no  error  in 
denying  the  defendant  a  new  trial. 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Win  ThompBon  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

W.  D.  McNeil,  for  plaintiff  In  error.  W.  J. 
Grace,  Sol.  Gen.,  and  T.  S.  Felder,  Atty.  Gen., 
for  the  State. 

HILL, .  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(137  Oa.  272) 

GHiMOBB  et  ox.  y.  HUNT. 
(Supreme  Court  of  Georgia.     Dec  16,  1911.) 

(ByUaJnu  5y  the  OonrtJ 

1.  Husband  and  Wife  ({  201*)~Dked  bt 
Wnx  —  Ganceixation  —  Dxtbkss  —  Pay- 
ment OF  Husband's  Debt. 

Equity  will  entertain  a  petition  by  a 
married  woman  to  canceL  in  the  hands  of  her 
grantee,  a  warranty  deed  improperly  procured 
by  duress  and  in  payment  of  ner  husband's 
debt,  which  has  been  dvtX:s[  recorded,  although 
the  grantee  be  in  possession  of  the  land,  and 
there  be  no  specific  prayer  for  the  recovery 
of  the  land. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  {  201.*] 

2.  Husband  and  Wife  (i  201^>— Action  bt 
Wife— Cancellation  of  I>bbd— Evidence. 

Where  a  married  woman  seeks  cancella- 
tion of  a  deed  on  the  ground  that  it  was  pro- 
cured by  the  grantee  in  payment  of  her  nus- 
band's  debt,  and  the  grantee  contends  that  the 
consideration  was  the  payment  of  a  certain 
sum  of  money  and  a  note  and  mortgage  on  the 
land,  executed  by  the  plaintiff  to  a  third  per- 
son, it  is  competent  for  the  grantee  to  prove 
that  he  did  actually  pay  the  mortgage  without 


notice  that  its  consideratioD  was  the  hnsband*s 
debt. 

[Ed.  Note. — ^For  other  cases,  see  Husband 
and  Wife,  Dec.  Dig.  i  201.*] 

Error  from  Superior  Court,  Washington 
County;    B.  T.  Bawllngs,  Judge. 

Action  by  Polly  Ann  Hunt  against  Cteorge 
T.  Gilmore  and  wife.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Beyersed. 

W.  B.  Armistead  and  Hines  &  Jordan,  for 
plaintiffs  in  error.  Hardwick  &  Wright  and 
J.  E.  Hyman,  for  defendant  in  error. 

EVANS,  P.  J.  Polly  Ann  Hunt  filed  her 
petition  against  George  T.  Gilmore  and  his 
wife,  making  substantially  the  following  alle- 
gations: During  the  night  of  December  11« 
1906,  George  T.  GUmore  brought  with  him 
three  other  men,  one  of  whom  was  an 'officer 
authorized  to  make  arrests,  to  the  home  of 
the  plaintiff,  and  demanded  that  D.  H.  Hunt, 
her  husband,  pay  a  debt  due  by  him  to  said 
Gilmore.  "The  said  Gilmore  exhibited  a 
criminal  warrant,  sworn  out  by  |9aid  Gilmore^ 
charging  said  D.  H.  Hunt  with  larceny  after 
trust,  and  threatened  to  haye  the  same  then 
and  there  executed  unless  said  Indebtedness 
was  then  and  there  settled  and  satisfied. 
The  said  Gilmore  suggested  and  demanded 
that  petitioner  execute  the  aforesaid  deed  [a 
deed  hereinafter  referred  to]  in  settlement 
of  the  Indebtedness  of  said  D.  H.  Hunt,  and 
acting  under  stress  of  the  surroundings  and 
circumstances,  and  being  coerced  by  the 
fears  of  said  threatened  criminal  prosecution 
against  her  husband,  and  being  moved  by 
the  importunities  of  her  husband,  and  the 
demands,  coupled  with  said  threats,  of  the 
said  GUmore,  petitioner  authorized  her  name 
to  be  signed  to  said  deed,  which  had  already 
been  prepared  by  said  George  T.  GUmore.** 
Her  deed  was  made  to  the  wife  of  George 
T.  Gilmore  upon  a  stated  consideration  of 
$300,  and  contained  a  warranty  of  title,  and 
It  was  duly  recorded.  The  only  consideration 
of  the  deed  was  the  settlement  of  a  debt 
due  by  the  plaintiff's  husband  to  George  T. 
GUmore.  "The  said  defendant  George  T. 
Gilmore  knew  at  the  time  that  the  land  de- 
scribed In  said  deed  was  the  property  of  pe- 
titioner, and  that  her  husband,  D.  H.  Hunt, 
had  no  interest  therein;  and  he  knew  that 
said  deed  was  given  for  the  sole  purpose 
of  paying  a  debt  of  petitioner's  husband, 
for  which  petitioner  was  in  no  wise,  liable 
or  responsible."  The  defendants  are  In  pos- 
session of  the  land  which  the  deed  purports 
to  convey.  In  addition  to  a  prayer  for  pro- 
cess, the  prayers  of  the  petition  are  that 
the  deed  ''be,  by  the  Judgment  and  decree 
of  this  court,  declared  null  and  yold,  and 
the  same  be  canceled ;  that  the  said  defend- 
ants be  required  to  produce  said  original 
deed  Into  court,  that  the  same  may  be  can- 
celed by  the  clerk  thereof  as  a  cloud  upon 
petitioner's  title;    that  petitioner  haye  such 
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other  and  further  general  relief  aa  neceflsi- 
ties  of  the  case  may  require."  A  verdict  was 
rendered  in  favor  of  the  plaintiff.  The  de- 
fendants excepted  to  the  overruling  of  their 
motion  for  a  new  trial,  and  to  the  refusal 
of  the  court  to  sustain  their  demurrer. 

[1]  According  to  the  allegations  of  the  pe- 
tition, the  deed  sought  to  be  canceled  was 
without  consideration.  The  deed  of  a  mar- 
ried woman  in  payment  of  the  debt  of  her 
husband  is  void.  Likewise  a  deed  executed 
under  compulsion  or  duress  is  not  binding 
upon  the  maker.  It  is  alleged  in  the  peti- 
tion that  late  at  night  one  of  the  defendants 
came  to  the  house  of  the  plaintiff,  accom- 
panied by  three  men,  one  of  whom  was  an 
officer,  and  called  up  her  husband  from  bed, 
threatening  to  arrest  him  for  some  criminal 
offense,  unless  he  would  procure  her  to  sign 
a  deed;  and  yielding  to  her  husband's  en- 
treaties, and  under  fear  that  th^  threats  of 
prosecution  would  be  carried  into  execution, 
she  signed  the  deed.  These  circumstances 
constitute  duress.  Southern  Express  Oo.  ▼. 
Duffy,  48  6a.  358 ;  Crawford  ▼.  Gato,  22  Oa. 
CM;  Civil  Code  1910,  8  4265.  It  is  urged 
by  way  of  demurrer  that,  notwithstanding 
the  deed  sought  to  be  canceled  may  be  in- 
valid, according  to  the  allegations  of  the 
petition  the  plaintiff  is  not  entitled  to  a  de- 
cree of  cancellatian,  because  she  had  an  ade- 
quate remedy  at  law  by  ejectment  to  recover 
the  land.  It  is  true  that  a  married  woman 
may  recover  possession  from  her  grantee, 
wtio  claims  under  a  deed  from  her  given  in 
payment  of  her  husband's  debt,  without  eq- 
uitable pleadings  to  cancel  it  on  account  of 
its  invaUdity.  Taylor  v.  Alien,  112  Ga.  880, 
87  S.  E.  408 ;  Bond  v.  Sullivan,  133  Oa.  100, 
06  8.  B.  376,  134  Am.  St  Bep.  190.  There 
is  also  an  instance  of  a  physical  precedent 
wbere  a  plaintiff  sued  in  ejectment,  notwith- 
standing the  defendant  undertook  to  defend 
under  a  deed  from  the  plaintiff,  which  the 
Jury  found  to  have  been  procured  by  fraud 
and  duress.  Findley  v.  Hnlsey,  79  Ga.  670, 
4  S.  B.  902.  However,  it  is  one  of  the  estab- 
lished grounds  of  equitable  Jurisdiction  to 
cancel  deeds  obtained  by  fraud  or  other  ille- 
gal means. 

Under  the  common-law  practice  in  eject- 
ment, the  issue  only  comprehended  a  com- 
petition between  the  titles  of  the  adverse 
parties.  The  plaintiff  could  only  recover  up- 
on legal  title  or  its  equivalent,  a  perfect  eq- 
uity; and  ordinarily  it  was  a  good  reply  to 
the  plaintiff's  title  to  exhibit  a  deed  from 
the  plaintiff.  In  the  course  of  time  the  prac- 
tice allowed  proof  of  the  invalidity  of  a  deed 
relied  upon  as  muniment  of  title;  but  this 
practice  did  not  serve  to  oust  equity  of  its 
jurisdiction,  if  the  remedy  at  law  was  not 
as  adequate  as  that  afforded  in  equity.  In 
Crawford  v.  Cato,  supra,  one  of  the  parties, 
by  means  of  duress,  obtained  three  promis- 
sory notes  from  the  other.  He  brought  his 
action  upon  one  of  them,  whereupon  the  mak- 
er filed  a  bUl  to  restrain  that  action  and  to 


cancel  all  the  notes ;  and  the  court  held  that, 
as  the  notes  were  obtained  under  duress, 
a  court  of  equity  would  relieve  the  maker 
by  canoding  them  and  by  preventing  their 
collection.  In  Walker  v.  Hunter,  27.  Ga.  880, 
the  defendant  was  in  possession  of  land  un- 
der a  deed  obtained  by  undue  influence,  and 
the  heirs  at  law  of  the  maker  brought  suit 
to  decree  its  cancellation ;  and  it  was  held 
that  a  court  of  equity  had  jurisdiction  to 
cancel  a  deed  without  consideration,  which 
was  procured  by  undue  influence.  In  Bond  r. 
Watson,  22  Oa.  037,  there  was  an  ^ectm^t 
suit  pending  against  the  defendant,  who  filed 
a  bill  to  cancel  the  deed  under  which  the 
plaintiff  held,  on  the  groimd  that  it  had 
been  improperly  obtained;  and  the  court 
held  that  such  an  equitable  suit  was  main- 
tainable, because  the  court  of  law  had  no 
jurisdiction  to  set  aside  and  cancel  a  deed 
improperly  obtained.  There  can  be  no  doubt, 
that,  if  the  plaintiff  had  prayed  for  a  re- 
covery of  the  land,  her  suit  would  have  been 
maintainable.    Fulghum  ▼.  Pate,  77  Ga.  454. 

Since  the  uniform  procedure  act  of  1887 
(Laws  1887,  p.  04),  it  is  competent  for  the 
plaintiff  to  obtain  both  legal  and  equitable 
relief  in  the  same  suit :  but  it  does  not  fol- 
low that  a  plaintiff  cannot  go  into  a  court  of 
equity,  where  the  only  relief  claimed  is  of  an 
equitable  character.  The  plaintiff  would 
have  a  right  to  go  into  a  court  of  equity  and 
have  the  deed  canceled,  preparatory  to  filing 
her  action  to  recover  the  land,  if  she  elected 
to  prosecute  her  demands  separately.  It  is 
no  reply  to  the  maintenance  of  her  action 
for  cancellatUm  that  she  could  recover  in 
ejectment  without  having  the  deed  canceled, 
for  the  reason  that  if  she  did  recover  the 
land  the  recorded  deed  would  be  outstand- 
ing against  her,  and  would  be  a  cloud  upon 
her  title.  While  it  may  be  true,  as  a  general 
rule,  that,  in  order  to  maintain  a  petition  to 
remove  a  doud  upon  a  title,  the  land  must 
be  vacant  or  the  plaintiff  be  in  possession, 
or  have  no  present  right  of  action  (Weyman 
V.  Atlanta,  122  Ga.  039,  00  8.  B.  492),  nev- 
ertheless an  action  is  always  maintainable  to 
cancel  a  deed  procured  by  fraud  or  duress, 
where  the  legal  remedy  is  not  as  efficacious 
as  that  afforded  by  a  court  of  equity. 

[2]  2.  On  the  trial  theire  was  a  sharp  con- 
flict between  the  testimony  of  the  plaintiff 
and  the  def^idants  respecting  the  consid- 
eration of  the  deed  sought  to  be  canceled 
and  the  circumstances  under  which  it  was 
executed.  The  plaintiff's  testimony  tended 
to  support  the  allegations  of  her  petition. 
The  defendant  Gllmore  testified  that  the 
deed  was  freely  and  voluntarily  executed  by 
the  plaintiff ;  that  it  was  executed  in  consid- 
eration of  the  payment  of  a  mortgage  on 
the  land  conveyed,  given  by  the  plaintiff  to 
one  Jackson,  and  a  certain  sum  to  be  iMiid 
the  plaintiff;  that  he  paid  the  amount  due 
on  this  mortgage  to  Jackson,  which  the 
plaintiff  had  neither  paid  nor  offered  to  pay. 
The  plaintiff  replied  to  this  ccmtentloii  by 
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testifying  that  the  mortgage  to  Jackson  was 
given  to  secure  a  debt  of  her  husband,  and 
that  the  defendant  paid  the  same  after  its 
maturity.  The  defendant  Gilmore  then  of- 
fered to  testify  that  at  the  time  he  paid  the 
mortgage  to  Jackson  he  had  no  knowledge 
that  it  was  given  to  secure  her  husband's 
debt  The  court  repelled  the  testimony.  We 
think  the  testimony  was  admissible.  Any 
contract  of  a  married  woman  to  secure  or 
pay  her  husband's  debt  is  void,  and  In  the 
hands  of  the  payee,  or  one  with  notice,  she 
may  set  up  this  defense.  Such  defense,  how- 
ever, is  not  available  against  one  who  pays 
the  debt  at  her  instance,  without  notice  that 
it  was  the  debt  of  her  husband.  This  is  not 
a  suit  to  enforce  the  mortgage  note,  so  as 
to  make  applicable  the  rule  that  one  who 
takes  negotiable  paper  after  maturity  takes 
it  subject  to  any  defense  the  maker  may 
have  to  it.  If  the  contention  of  the  defend- 
ant Gilmore  be  true,  he  simply  paid  a  cer- 
tain sum  of  money  in  satisfaction  of  a  mort- 
gage note,  apparently  the  debt  of  the  mar- 
ried woman,  and  at  her  direction,  without 
notice  that  it  was  her  husband's  debt;  and 
she  will  not  thereafter  be  permitted  to  re- 
pudiate the  payment,  made  by  him  at  her 
request  and  without  notice  of  the  invalidity 
of  the  note  discharged  by  his  payment  To 
hold  otherwise  would  be  to  permit  a  married 
woman  under  these  circumstances  to  perpe- 
trate a  fraud.  This  testimony  was  vital  to 
the  contention  of  the  defendants,  as  made  in 
the  pleadings  and  in  the  evidence;  and  the 
court  erred  in  repelling  the  testimony. 

3.  In  other  respects  the  trial  was  without 
error. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  PISH,  C.  J.,  disqualified,  and 
HILL,  J.,  nojt  presiding. 


(137  Oa.  255) 

STEVENS  V.  WORRILL. 
(Supreme  Court  of  Georgia.     Dec  15,  1911.) 

(Sifllahii9  ly  the  Court.) 

MoBTOAOKs    (S    151*)  —  Pbiobities  —  Tkab's 
SuppoBT— Rights  of  Widow. 

Where  one  executed  to  a  named  grantee  a 
security  deed,  and  subsequently,  upon  the  death 
of  the  grantor,  his  widow  became  his  adminis- 
tratrix, and  a  year's  support  was  duly  set 
apart  to  the  widow,  embracing  all  the  right, 
title,  and  interest  of  the  decedent  in  the  lands 
conveyed  by  the  security  deed,  she,  remaining 
in  possession,  was  entitled  to  the  rents  and 
profits  growing  out  of  the  land,  until  the  insti- 
tution of  an  action  to  recover  the  land,  or  oth- 
er appropriate  proceedings  by  the  grantee  in 
the  security  deed  to  subject  the  land  and  mesne 
profits  to  the  debt  due  him. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent,   Dig.  §§  307-336;    Dec.   Dig.   §  ISl.*] 

Error  from  Superior  Cburt,  Stewart  Coun- 
ty; Z.  A.  Llttlejohn,  Judge. 

Action  by  J.  M.  Stevens  against  C.  H. 
Worrill,  administratrix.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 


Geo.  Y.  Harrell  and  T.  T.  James,  for  plain- 
tiff in  error.  F.  A.  Hooper  and  Tbmllnson 
Fort,  for  defendant  In  error. 

BOCK,  J.  J.  M.  Stevens  was  grantee  in  a 
deed  to  secure  debt,  made  and  executed  by 
B.  H.  Worrill;  the  deed  being  second  tn 
priority  to  a  deed  given  on  the  same  day  to 
the  British  &  American  Mortgage  Company 
to  secure  a  loan.  The  two  deeds  covered  the 
same  property,  consisting  of  several  lots  of 
land  in  Stewart  county;  and  in  each  instance 
the  grantee  gave  to  Worrill  a  bond  to  recon- 
vey  the  property  upon  his  maldng  payment 
of  the  loan.  Worrill  died,  having  defaulted 
in  the  payment  of  elth^  loan.  The  mortgage 
company  filed  in  the  United  States  court  an 
equitable  petition  to  foreclose  its  security 
deed  as  a  mortgage,  and  obtained  a  Judgment 
against  the  property  for  the  amount  of  its 
debt  Under  this  judgment  the  land  was  sold 
for  less  than  the  mortgage  company's  Judg- 
ment Worrill  having  died  in  the  latter  part 
of  1905,  the  appraisers,  in  May,  1906,  regu- 
larly set  apart  to  Mrs.  Worrill,  as  a  year's 
support  for  herself  '*all  the  right  title,  and 
Interest  which  B.  H.  Worrill  had  at  the  time 
of  his  death  in  and  to"  the  property  covered 
by  the  security  deeds  given  to  Stevens  and 
the  mortgage  company.  Mrs.  Worrill  rented 
out  the  lands,  and  received'  the  rents  and 
profits  therefrom  for  the  years  1907,  1906, 
and  1909,  before  the  land  was  sold  in  the 
fall  of  1909.  These  rents  were  the  only  prop- 
erty that  came  into  her  hands  which  the 
plaintiff  claimed  was  subject  to  his  demands. 
After  the  sale  of  the  land  under  the  proceed- 
ings of  the  mortgage  company,  Stevens  filed 
suit  praying  a  general  Judgment  against 
Mrs.  Worrill,  administratrix,  and  a  special 
Judgment  against  the  land.  The  administra- 
trix filed  a  plea  of  plene  admiulstravlt  Un- 
der the  direction  of  the  court  the  Jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  for 
the  principal  debt,  with  interest  "to  be  levied 
of  the  goods  and  chattels  of  B.  H.  Worrill 
that  may  hereafter  come  into  the  hands  of 
Mrs.  Carrie  H.  Worrill  as  ex.  off.  adminis- 
tratrix of  B.  H.  Worrill,"  and  found  in  fa- 
vor of  her  plea  of  plene  admiulstravlt  The 
plaintiff  made  a  motion  for  a  new  trial, 
which  was  denied,  and  he  excepted;  he  con- 
tending that  the  rents  and  profits  received 
by  Mrs.  Worrill  were  a  part  of  the  Worrill 
estate,  to  be  administered,  and  that  the  same 
were  subject  to  his  debt,  while  Mrs.  WorrlU 
contended  that  such  rents  and  profits  consti- 
tuted a  part  of  the  year's  support  regularly 
set  apart  to  her. 

Under  the  statement  of  facts  agreed  upon 
by  the  parties  to  this  case  at  the  trial,  whldi 
constituted  the  only  evidence  submitted  for 
the  consideration  of  the  Judge  in  passing  up- 
on the  case,  the  sole  question  for  determina- 
tion was  whether  the  plaintiff  was  entitled 
to  a  general  Judgment  against  the  defendant 
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as  administratrix,  to  be  levied  of  the  goods 
and  chattels  of  the  decedent,  or  to  a  Judg- 
ment quando  merely.  The  trial  Judge  was 
of  the  opinion  that  the  plaintiff  was  entitled 
only  to  a  Judgment  quando,  and  rendered 
such  in  his  favor;  and  of  this  the  plaintiff 
complains.  Under  the  terms  of  the  order  set- 
ting apart  to  Mrs.  Worrlll  the  year's  support 
in  question,  she  took  all  the  right,  title,  and 
interest  in  the  lands  involved  in  this  contro- 
versy, which  remained  in  her  husband  after 
the  execution  of  the  deeds  to  the  mortgage 
company  and  to  Stevens.  It  is  only  neces- 
sary to  consider  what  right,  title,  and  inter- 
est in  the  land  was  left  in  Worrlll  after  the 
execution  of  the  security  deed  to  Stevens,  be- 
cause the  right,  title  and  interest  of  Worrlll, 
the  grantor  in  the  deed  to  Stevens,  was  iden- 
tical with  the  right,  title,  and  interest  which, 
after  his  death,  the  widow  had  in  the  lands. 
It  is  contended  in  the  brief  of  counsel  for 
the  plaintiff  in  error  that,  after  default  in 
the  payment  of  the  debt  secured  by  the  deed, 
WorriU  could  have  been  compelled  to  attorn 
to  Stevens,  just  as  if  the  deed,  after  default, 
created  the  relationship  of  landlord  and  ten- 
ant between  the  two.  This  proposition  is  not 
supported  by  the  authorities  cited. 

The  exact  question  has  been  raised  in  this 
court  before,  and  resulted  In  a  holding  lay- 
ing down  the  reverse  of  the  proposition  main- 
tained by  the  plaintiff.  In  the  case  of  Pol- 
hiU  V.  Brown,  84  Ga.  338, 10  S.  E.  921,  it  was 
said:  **While  he  [the  holder  of  a  security 
deed]  had  a  right  to  the  possession  of  the 
land,  and  might  have  recovered  the  same  in 
an  action  of  ejectment,  he  had  no  right  to 
recover  mesne  profits  from  the  owner  of  the 
land,  •  •  •  except  pending  the  action 
and  to  apply  the  same  in  payment  of  the  debt 
due  him."  And  in  the  case  of  Bay  v.  Boyd, 
96  Ga.  808,  22  S.  E.  916,  it  was  ruled  that  one 
who  makes  to  a  creditor,  for  the  purpose  of 
securing  a  debt,  a  deed  to  land,  but  retains 
possession  of  the  land,  does  not  thereby  be- 
come a  tenant- either  of  such  creditor  or  his 
vendee.  If  Worrlll  himself  had  continued  in 
life  and  in  possession  of  the  lands  conveyed 
by  the  security  deed  to  Stevens,  he  would 
have  nad  the  right  to  collect  and  use  the 
rents  and  profits  growing  out  of  the  land, 
and  to  continue  to  do  so,  even  after  default 
in  the  payment  of  the  debt  secured  by  the 
deed,  until  the  holder  of  the  deed  should 
bring  an  action  to  recover  the  land,  or  other 
appropriate  proceedings  to  subject  the  land 
and  mesne  profits  to  the  debt  secured  by  that 
deed.  And  it  follows,  from  what  we  have 
said  above  as  to  the  identity  of  the  right,  ti- 
tle, and  interest  in  the  land  vested  under  the 
year's  support  in  the  widow  with  the  right, 
title,  and  interest  which  Worrlll  himself 
would  have  had.  If  he  had  continued  in  life, 
that  his  widow  was  entitled  to  the  rents  of 


the  land  which  the  plaintiff  insists  are  sub- 
ject to  his  claim. 

Judgment  afiirmed.    All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 


CUT  Ga.  264) 

MAYOB  AND  COUNCIL  OF  CITY  OF 
BRUNSWICK  V.  GILL. 

GILL  V.  MAYOR  AND  COUNCIL  OF  CITY 
OF  BRUNSWICK. 

(Supreme  Court  of  Georgia.    Dec  15,  191L) 

(Syllabua  hv  the  Court.) 

1.  RXVIBW  ON  Appeai- 

The  evidence  was  suflScient  to  support  the 
verdict,  and  to  authorixe  the  charge  of  which 
complaint  was  made;  and  there  was  no  error 
in  overruling  the  motion  for  a  new  triaL 

2.  Decision  on  Appkajl. 

The  judgment  being  affirmed  on  the  main 
bill  of  exceptions,  the  cross-bill  of  exceptions 
is  dismissed. 

Error  from  Superior  Court,  Glynp  County; 
O.  B.  Conyers,  Judge.' 

Action  between  the  Mayor  and  Council  of 
Brunswick  and  M.  F.  GilL  From  the  judg- 
ment, the  Mayor  and  Council  bring  error. 
Afiirmed 

Boiling  Whitfield  and  J.  T.  Colson,  for 
plaintiff  in  error.  D.  W.  Krauss  and  EL  F. 
Dunwoody,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  afilrmed.  All 
the  Justices  concur,  except  ATKINSON,  J., 
disqualified,  and  HILU  J-*  not  presiding. 


on  Oil  281) 

PITTSBURG-BARTOW  BONING  ft  MFa 
CO.  et  aL  ▼.  WASHINGTON  TRUST  CO. 

(Supreme  Court  of  Georgia.     Dec  14»  lOlL) 

(ByllahuM  hy  the  Court.) 

1.  RxFUSAi«  OF  Injunction. 

There  was  no  abuse  of  discretion  in  deny- 
ing title  interlocutory  injunction  prayed  for  in 
this  case. 

2.  Costs   (i  2dO*)—AFPXAL-* Delay— Dam- 
ages. 

A  motion  to  award  damages  on  the  ground 
that  the  case  was  brought  to  this  court  for  de- 
lay onl^  must  be  denied;  the  judgment  to  which 
exception  was  taken  being  the  refusal  of  an 
interlocutory  injunction,  and  not  a  money  judg- 
ment Civil  Code  1910,  i  6218;  Brantley  v. 
3uck,  62  Ga.  172;  Collins  Park  &  Belt  R.  Co. 
y.  Short  Electric  Ry.  Co.,  05  Ga.  070,  20  &  B. 
4d5. 

[Ed.  Note.~For  other  cases,  see  Costs,  Cent 
mg.  S§  983-906;   Dec.  Dig.  f  260.*] 

Error  from  Superior  Court,  Bartow  Coun- 
ty; A.  W.  Flte,  Judge. 

Action  by  the  Pittsburg-Bartow  Mining 
and  Manufacturing  Company  and  others 
against  the  Washington  Trust  Company, 
trustee.  From  an  order  denjdng  an  inter- 
locutory injunction,  plaintiffs  bring  error. 
Affirmed. 
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J.  T.  Norrls,  for  plaintiffs  in  error.  Thos. 
W.  &  Watt  H.  idllner,  for  defendant  In  er^ 
ror. 

LUMPKIN,  J.  Judgment  afElrmed.  All 
the  Justices  concur. 


(137  Oa.  396) 

WALKER  T.  STATE. 

(Sapreme  Court  of  Georgia.     Dec   12,   1911. 
Rehearing  Denied  Jan.  12,  1912.) 

(ayUahu$  6y  the  Court,) 

1.  CBncnrAL   Law    (§    922*)— Nbw   TbiaI/— 

HaBMUESS  EbBOB— iNSTBUOnONS. 

Where,  on  the  trial  of  one  accused  of  tlie 
murder  of  his  wife,  the  defendant  offered  in 
evidence  three  letters  purporting  to  have  heen 
written  by  his  wife  several  montlis  before  her 
death  ana  left  with  him.  not  to  be  opened  until 
after  her  death,  two  of  which  were  addressed 
to  the  sister  of  the  wife  and  one  to  a  young 
lady  of  the  neighborhood,  referring  in  affection* 
ate  terms  to  the  defendant,  and  these  letters 
were  received  in  evidence  in  rebuttal  of  the 
proof  submitted  by  the  state  tending  to  show 
.  that  the  defendant  was  cruel  to  his  wife, 
though  the  court  should  not  have  restricted  a 
consideration  of  them  to  tMs  purpose,  yet,  in 
view  of  the  evidence,  such  an  instruction  is 
not  cause  for  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |f  2210-2218;  Dec.  Dig.  i 
922.*] 

2.  Cbiminai.  Law   <|  814*)— In8tbuotion»— 

SUFFICIKNOY— APPUOABILITT    TO    CaSB. 

The  state  submitted  evidence  tending  to 
show  that  the  letters  were  written  by  the  de- 
fendant, and  in  formulating  the  state  s  conten- 
tion in  this  regard  the  court  inadvertently  used 
the  word  "conspiracy,*'  in  the  sense  of  a  pre- 
meditated plah.  but  the  context,  as  well  as  the 
language  comoiained  of.  Is  such  that  the  jury 
were  not  likeiy  to  understand  that  the  word 
"conspiracy"  was  used  in  its  technical  sense. 

pSd.  Note.— For  other  cases»  see  Criminal 
Law,  Dec  Dig.  {  814.*] 

8.  Cbiminai.  Law   (|  866*)— Evidencb— Res 

GESTiB. 

Where  the  accused  is  on  trial  for  the  mur- 
der of  liis  wife  by  setting  fire  to  her  person  and 
clothing,  and  it  appears  that  immediately  after 
the  clothing  of  uie  decedent  was  ignited  the 
defendant  ran  to  a  neighbor's  house  about  170 

Sards  distant,  and  also  called  to  a  person,  who 
ved  about  70  or  100  yards  further  on,  that 
his  wife  was  on  fire  and  to  run  quickly,  and 
that  person  ran  to  the  house  closely  beliind  the 
defendant,  the  testimony  of  such  person  that 
upon  entering  the  house  and  seeing  the  dece- 
dent lying  on  the  floor^  moaning  and  screaming, 
and  the  defendant  pouring  water  upon  her  smok- 
ing body,  the  witness  exclaimed:  "My  God! 
How  did  it  liappen?"    And  the  decedent's  re- 

Sly  was,  "He  did  it.  He  stuck  fire  to  me  and 
id  it  He  did  it  on  purpose."  And,  upon  the 
defendant's  saying  to  the  witness,  "I  don't 
know  no  more  about  it  than  you  do,"  the  de- 
cedent called  the  witness  to  come  nearer  and 
said,  "He  [the  accusedl  is  afraid  the  court  will 
handle  liim,  and  he  did  it  on  purpose"— is  ad- 
missible as  part  of  the  res  gests. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  811;  Dec  Dig.  §  366.*] 

4.  CBnniTAi*  Law  <|  780*)— TbiaIt— Instbuo- 

TIONS— iMPEAOHKEIfT  OF  WXTNESS. 

It  is  not  error  to  instruct  the  jury  that 
a  witness  is  successfully  impeached  whehever 
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the  minds  of  the  jury  become  satisfied  from 
the  testimony  that  that  witness  is  onworthy  of 
beUef." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1891;   Dec  Dig.  |  785.*] 

5.  CanaNAi*  Law  <|  785*)— Tbiad— iNVimuo- 

TIONB— IHPEACHHEKT   OF  WITNESSES. 

When  there  is  no  attempt  to  impeach  any 
witness  b^  proof  of  general  bad  character^ 
but  there  is  evidence  tending  to  impeach  a  wit* 
ness  by  proof  of  previous  contradictory  state- 
ments, and  there  is  a  conflict  in  the  testimony 
of  some  witnesses,  a  charge  on  the  subject  of 
the  impeachment  of  witnesses  by  proof  of  con- 
tradictory statements  is  not  erroneous  because 
the  court  does  not  in  terms  instruct  the  jury 
that  one  mode  of  impeachment  of  a  witness  is 
by  disproving  the  facts  testified  by  the  wit- 
ness, where  the  court  properly  instructs  the 
jury  upon  the  rules  respecting  the  weight  and 
credit  to  be  given  a  witness  in  the  event  of 
conflicts  in  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  1889-1894;  Dec  Dig.  i 
785.*3 

6.  CanaNAi.  Law  (|  811*)— TBiAir-IwarBuo- 

TIONB— CBEDIBIUTT  OF  WITNESSED. 

Where  there  exists  a  difference  between 
opposing  counsel  as  to  whether  there  is  a  dis- 
crepancy between  the  testimony  of  a  witness- 
and  a  previous  statement  alleged  to  be  contra- 
dictory of  the  testimony,  it  is  not  error  for  the 
court  to  allude  to  the  particular  witness  in  stat- 
ing the  contentions  of  counsel  in  this  respect, 
and  instructing  the  jury  that  they  must  decide 
the  controversy  between  counsel  from  the  evi- 
dence in  the  case. 

[Ed.  Note.— For  other  cases,  see  Crimlnat 
Law,  Cent  Dig.  |  1971;   Dec  Dig.  f  811.*] 

7.  Homicide  (|  166*)  —  Bvidencb  —  Admissi* 

BILITT. 

The  defendant,  liis  wife,  and  M»  mother 
concurrently  took  out  policies  of  insurance  on 
their  respective  lives.  The  policies  on  the  lives 
of  the  defendant's  wife  and  his  mother  were 
payable  to  Mm,  and  that  on  his  own  life  was^ 
payable  to  his  wife.  On  the  trial  of  the  de- 
cendant  for  the  murder  of  his  wife,  the  state 
introduced  the  policv  on  his  wif e  s  life,  as 
tending  to  show  motive,  and  the  defendant  in 
rebuttal  offered  the  policies  on  the  life  of  Idm- 
self  and  of  his  mother.  The  former  was  re- 
cetved  and  the  latter  repelled  as  irrelevant 
This  was  not  error. 

[Ed.  Note.— For  other  eases,  see  Homicide. 
Cent  Dig.  {f  320-831;  Dec  Dig.  §  166.*] 

8.  Hohioidb    (i   290* )— IwarBTyonoNft-<3o w- 

TENnON   OF  PBOSECUnON. 

Where  an  indictment  for  murder  contains 
two  counts,  the  first  charging  that  the  de- 
fendant threw  gasoline  and  other  inflammable 
liquids  on  the  person  and  clothing  of  the  de- 
cedent and  then  set  fire  to  the  decedent's  per- 
son, and  the  second  charge  that  he  set  fire  to- 
the  person  and  clothing  of  the  decedent,  a» 
statement  of  a  contention  of  the  prosecution 
that  the  defendant  set  fire  to  the  person  of  the 
decedent  is  not  erroneous  because  of  the  fail- 
ure of  the  court  to  separately  direct  the  at- 
tention of  the  jury  to  the  formal  charge  in  each- 
count. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  I  290.*] 

9.  Cbikinal  Law  (|  560*)~Deobee  or  PBoor 
— Natttbe  of  Cbimb. 

It  is  not  erroneous  to  decline  to  instruct 
the  jury  that,  "on  the  trial  of  a  person  charg- 
ed with  crime,  the  manner  of  proof  ought  to  be 
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more  dear  in  prepottloB  as  the  czime  is  more 
detestable." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1266;   Dec.  Dig.  f  560.*]     , 

10.  CsnaNAL  Law  (U  9^1.  945*)— New  Tbial 
—Newly  Discovered  Evidence— Pbobablx 
Effect. 

The  alleged  newly  discovered  evidence  is 
comulative,  and  not  of  such  character  as  would 
probably  produce  a  different  result.  The 
groonds  of  the  motion  are  without  substantial 
merit,  and  the  evidence  is  sufficient  to  uphold 
the  verdict. 

>  [Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  2324r-2328;  Dec  Dig.  K 
941,  945.*] 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

W.  B.  Walker  was  convicted  of  murder, 
and  brings  errors    Afitened. 

Jno.  P.  Ross,  for  plaintiff  In  error.  W.  J. 
Grace,  SoL  Gen.,  H.  H.  Elders,  and  T.  S. 
Felder,  Atty.  Gen.,  for  the  State. 

EVANS,  P.  J.  The  defendant  was  Indicted 
for  the  murder  of  his  wiXe,  Alma  Walker. 
He  was  convicted  and  sentenced  to  be  hang- 
ed. The  Indictment  contained  two  counts. 
The  first  charged  that  the  defendant,  after 
having  thrown  gasoline  and  other  inflam- 
mable liquids  upon  her  person  and  clothing, 
did  set  fire  to  her  person;  and  the  second 
count  charged  that  he  set  fire  to  her  person 
and  clothing.  The  evidence  was  entirely  dr- 
cumstantiAl,  and  we  think  sufficient  to  au- 
thorize the  verdict  It  would  be  unprofitable 
to  reproduce  the  essential  features  of  the 
case  as  embodied  in  the  voluminous  record, 
and  for  that  reason  we  will  not  attempt  it 

[1]  L  The  state  offered  evidence  tending 
to  show  that  the  defendant  had  cruelly  treat- 
ed his  wife.  The  defendant  introduced  cer- 
tain letters  purporting  to  have  been  written 
by  his  wife  several  months  prior  to  her  death 
and  left  with  him  not  to  be  opened  untU 
after  her  death.  Two  of  these  letters  were 
addressed  to  an  unmarried  sister  of  the  de- 
cedent, and  one  to  a  young  lady  of  the  neigh- 
borhood. They  referred  most  affectionately 
to  the  defendant  and  each  contained  a  re- 
quest for  the  addressee  to  marry  the  defend- 
ant in  the  event  of  her  death.  The  state 
submitted  evidence  tending  to  show  that  the 
letters  were  written  by  the  defendant  and 
the  defendant  introduced  evidence  tending  to 
prove  that  they  were  written  by  his  wife. 
With  reference  to  these  letters  the  court 
charged  that  the  defendant  had  offered  them 
for  the  purpose  of  showing  that  no  ill  feel- 
ing existed  between  him  and  his  wife,  and 
that  his  treatment  of  her  was  kind  and 
proper.  The  defendant  complains  that  this 
instruction  unduly  limited  the  effect  of  the 
evidence,  because  the  letters  also  tended  to 
show  a  morbid  disposition  or  unbalanced 
mind  of  the  reputed  writer  so  as  to  raise  an 
inference  of  self-destruction,  or  accidental 
death  by  careless  act  While  the  court's 
charge  may  have  been  somewhat  restricted. 


yet  in  view  ci  the  evidence  in  tide  record, 
we  do  not  think  the  charge  sufDcient  ground 
for  a  new  triaL 

[2]  2.  In  stating  the  state's  contention  with 
reference  to  the  authttitlcity  of  the  letters, 
the  court  said  that  the  state  contended  that 
the  letters  were  written  by  the  defendant 
"and  contends  that  there  was  a  purpose  in 
writing  those  letters;  that  it  fixes  the  crime 
as  a  conspiracy  arising  under  this  bill  of  in- 
dictment charging  the  defendant  with  the 
death  of  Alma  Walker."  The  quoted  lan- 
guage is  objected  to  on  the  ground  that  no 
conspiracy  was  charged  and  none  proved. 
It  Is  clear  from  the  context  that  the  court 
did  not  use  the  word  ''conspiracy"  in  its 
technical  sense,  and  it  is  equally  clear  that 
the  jury  could  not  have  so  understood.  The 
trend  of  the  charge,  and  the  very  next  sen- 
tence, show  that  the  court  meant  that  it  was 
the  state's  contention  that  the  letters  were 
fabricated  in  pursuance  of  a  plan  of  the  de- 
fendant which  indicated  preparation  and 
premeditation. 

[3]  8.  A  witness,  Classie  Lightfoot  was 
permitted  to  testify  to  dedaratlons  of  the  de- 
cedent made  while  she  was  lying  on  the 
fioor  and  her  husband  was  pouring  water  on 
her  smoking  body,  and  within  a  few  min- 
utes after  her  clothing  had  become  ignited, 
to  the  effect  that  the  defendant  had  inten- 
tionally set  her  on  fire.  It  is  insisted  that  the 
declarations  were  not  spontaneous  with  the 
act  and  indicated  deliberation  on  the  part  of 
the  declarant  and  were  inadmissible  as  part 
of  the  res  gestae. 

It  is  impossible  to  frame  a  definition  of  the 
term  ''res  gestse"  which  will  adequately  cover 
all  the  various  and  different  uses  to  which 
it  is  put  As  was  said  by  Bleckley,  J.,  in 
Cox  V.  State,  64  Ga.  410,  37  Am.  Rep.  76: 
"The  difliculty  of  formulating  a  description 
of  the  res  gestsB  which  wUl  serve  for  all 
cases  seems  insurmountable.  To  make  the 
attempt  Is  something  like  trying  to  execute 
a  portrait  which  shall  enable  the  possessor 
to  recognize  every  member  of  a  very  numer- 
ous family."  Our  Code  defines  it  as  declara- 
tions accompanying  an  act  so  nearly  connect- 
ed therewith  In  time  as  to  be  free  from  all 
suspicion  of  device  or  afterthought  Civil 
Code  1910,  i  0766.  "The  res  gestae  of  a  trans- 
action is  what  is  done  during  the  progress 
of  it  or  so  nearly  upon  the  actual  occur- 
rence as  fairly  to  be  treated  as  contempo- 
raneous with  it  No  precise  point  of  time 
can  be  fixed  a  priori  where  the  res  gestae 
ends.  Each  case  turns  on  its  own  drcum- 
Btances."  Hall  v.  State,  48  Ga.  606.  The 
best  guide  to  keep  within  the  rule  is  fur- 
nished by  the  decided  cases  which  serve  as 
fllustrations  of  its  application.  In  Monday 
V.  State,  82  Ga.  676,  79  Am.  Dec  314,  a  wit- 
ness was  attracted  by  the  cries  of  the  per- 
son assaulted.  He  went  to  where  he  was, 
and  some  one  ran  off.     He  asked  the  per- 
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son  assaulted  what  was  the  matter,  to  which 
he  replied  that  the  defendant  was  trying  to 
choke  him  to  death;  and  this  conversation 
was  allowed  in  evidence  as  res  gestae.  In 
Bums  V.  State,  61  Ga.  192,  testimony  of  a 
witness  who  lived  about  600  yards  from  the 
place  of  the  assault,  that  Ihe  deceased  came 
to  his  home  about  an  hour  before  day,  Sun- 
day morning,  bloody,  and,  when  asked  what 
was  the  matter  with  him,  said,  ''You  know  I 
went  to  sleep  on  the  chair  and  fell  out  on  a 
piece  of  wood,**  was  held  to  be  a  part  of 
the  transaction  and  so  nearly  connected  with 
it  as  to  constitute  a  part  of  the  res  gestae. 
In  Stevenson  v.  State,  69  Ga.  68,  the  witness' 
testimony  was  that  he  heard  the  report  of  a 
gun  and  the  scream  of  a  woman  about  300 
yards  away.  He  rjan  immediately  to  her  as- 
sistance, and  when  in  speaking  distance  she 
cried  out  for  help.  He  saw  that  she  had 
been  shot,  was  bleeding  freely,  could  move 
nothing  but  her  hands,  and,  whilst  begging 
that  something  be  done  for  her,  she  said 
that  defendant  had  shot  her.  This  occurred 
from  three  to  five  minutes  after  the  shooting. 
It  was  held  to  be  admissible  as  a  part  of 
the  res  gestae.  Where  a  wounded  man,  with- 
in five  minutes  from  the  time  he  was  shot, 
asked  one  of  the  persons  who  was  assisting 
him  what  he  shot  him  for,  this  question  was 
held  to  be  a  part  of  the  res  gestae.  Mitchell 
V.  State,  71  Ga.  128.  In  Kirk  v.  State,  73 
Ga.  621,  evidence  that  immediately  after  the 
deceased  was  shot  a  person  near  by  halloed 
and  asked  them  what  was  the  matter  and 
who  had  shot  him,  to  which  he  replied  that 
the  defendant  had  shot  him,  was  admitted 
as  a  part  of  the  res  gestae.  Illustrations 
may  be  multiplied  to  show  that  declarations 
to  be  a  part  of  the  res  gestae  need  not  be  pre- 
cisely concurrent  in  point  of  time,  if  they 
spring  out  of  the  transaction  and  are  made 
so  near  to  it  as  to  preclude  reasonably  the 
idea  of  deliberation.  Mitchum  v.  State,  11 
Ga.  615;  Herrington  v.  State,  130  Ga.  307, 
60  S.  E.  572.  When  the  testimony  in  ques- 
tion was  offered,  evidence  had  been  submit- 
ted tending  to  show  that,  immediately  after 
the  clothes  of  the  decedent  became  ignited, 
the  accused  ran  to  a  neighbor's  house  about 
176  yards  distant  and  told  the  young  daughter 
of  the  neighbor  that  his  wife  was  on  fire; 
that  about  the  same  time  the  accused  called 
a  negro  by  the  name  of  Frank  Lightfoot,  who 
lived  about  76  or  100  yards  from  the  neigh- 
bor's, and  exclaimed:  "Alma  [the  wife  of 
the  defendant]  is  on  fire !  Run  quick !"  The 
accused  returned  to  his  home,  closely  follow- 
ed by  Frank  and  his  wife.  When  Frank  en- 
tered the  house,  he  saw  the  decedent  upon 
the  floor,  ''screaming  and  halloeing."  Her 
body  was  smoking,  and  the  accused  was  pour- 
ing water  upon  her.  Frank  left  at  once  for 
a  neighbor,  at  the  request  of  the  a<fcused. 
His  wife,  Classic,  then  came  into  the  room. 
She  testified  that  she  found  the  decedent 
lying  upon  the  floor,  moaning  and  screaming, 
and  that  the  accused  was  pouring  water  upon 


her  smoking  body.  Upon  entering  the  room, 
the  witness  exclaimed:  "My  God !  How  did 
it  happen?'*  The  accused  attempted  to  say 
something,  but  his  wife  headed  him  off  and 
said:  "He  did  it  He  stuck  fire  to  me.  He 
did  it  He  did  it  on  purpose.**  Upon  the 
decedent's  reiteration  of  the  statement,  the 
accused  touched  the  witness  and  said,  "Glas- 
sie,  I  don't  know  no  more  about  it  than  you 
do."  Then  the  decedent  called  the  witness 
to  come  nearer  and  said:  "He  [the  accused] 
is  afraid  the  court  will  handle  him,  and  be 
did  it  on  purpose.*'  The  decedent  made  no 
further  statement  and  died  within  an  hour 
after  the  conversation  with  the  witness.  The 
transaction  inquired  about  was  the  homicide 
of  the  decedent  accomplished  by  burning. 
The  conversation  occurred  within  a  very  few 
minutes,  possibly  from  five  to  seven  minutes, 
after  the  clothing  of  the  deceased  was  ig- 
nited. Although  the  flame  had  been  extin- 
guished, the  body  was  still  smoking,  and  the 
defendant  was  pouring  water  upon  the  pros- 
trate form  of  his  wife  at  the  time  of  the  con- 
versation. The  declaration  of  his  wife,  un- 
der such  circumstances,  was  clearly  a  part 
of  the  res  gestae,  and  the  instruction  relative 
thereto  is  not  subject  to  the  criticism  made 
on  it 

[4]  4-6.  The  court  instructed  the  Jury  on 
the  law  of  impeachment  of  witnesses  by  con- 
tradictory statements  and  the  effect  of  a  suc- 
cessful Impeachment  He  also  called  theii 
attention  to  the  defendant's  contention  that 
the  state's  witness  Classie  Lightfoot  had 
sworn  differently  on  the  commitment  trial, 
and  the  Solicitor  General's  contention  that 
the  witness  repeated  the  same  testimony 
which  she  delivered  in  the  committing  trial, 
instructing  them  that  there  was  an  issue  be- 
tween counsel  as  to  whether  or  not  the  wit- 
ness delivered  the  same  testimony  on  this 
trial  as  she  did  before  the  committing  court 
and  the  Jury  must  determine  that  issue  from 
the  evidence.  Many  exceptions  are  taken  to 
this  charge.  One  relates  to  that  part  of  the 
charge  which  instructed  the  Jury  that  "a  wit- 
ness sought  to  be  impeached,  by  showing  that 
that  witness  has  made  contradictory  state- 
ments, may  be  sustained  by  proof  of  general 
good  character  of  that  witness.  You  will 
see,  therefore,  whether  or  not  as  a  question 
of  fact  a  witness  has  been  successfully  im- 
peached is  a  matter  for  determination  of  the 
Jury.  A  witness  is  successfully  Impeached 
whenever  the  minds  of  the  Jury  become  satis- 
fied from  the  testimony  in  the  case  that  that 
witness  is  unworthy  of  belief.'*  This  instruc- 
tion was  not  erroneous.  Powell  v.  State,  101 
Ga.  11,  29  S.  B.  317,  65  Am.  St  Rep.  277. 

[6]  Another  objection  is  that  the  court 
having  undertaken  to  charge  on  the  subject 
of  impeachment  of  witnesses  by  contradic- 
tory statements,  it  was  incumbent  upon  it  to 
charge  concerning  other  modes  of  impeach- 
ment of  witnesses  provided  by  law.  Our 
Code  declares  that  a  witness  may  be  im- 
peached (1)  by  disproving  the  facts  teatifled 
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by  the  witnesi,  (2)  by  proof  of  previoiis  con- 
tradictory statements,  and  (3)  by  proof  of 
tbe  general  bad  character  of  the  witness. 
Cl¥il  Code  1910,  H  5880»  5881,  5882.  If  no 
testimony  as  to  the  general  bad  character  of 
a  witness  has  been  ofTered,  It  would  be  error 
to  inatnict  the  Jnry  ttiat  a  witness  may  be 
Impeached  by  this  mode.  City  Bank  of  Macon 
T.  Kent,  57  Ga.  284  (9).  There  was  no  at- 
tempt to  impeach  any  witness  by  proof  of 
general  bad  character.  It  is  urged  that  there 
was  conflicting  testimony,  and  that  the  court 
should  have  charged  in  terms  that  a  witness 
may  be  impeached  by  disproylng  the  facts 
testified  by  the  witness.  In  a  certain  sense 
testimony  to  disprove  a  statement  of  a  wit- 
ness la  Impeaching  in  its  nature.  A  charge 
upon  the  weight  and  credit  to  be  given  a  wit- 
ness' testimony,  and  the  rule  as  to  conflict- 
ing testimony,  is  in  effect  and  substance  a 
charge  relating  to  this  mode  of  impeachment. 
The  Jury  were  elaborately  and  properly  in- 
structed in  this  respect,  and  the  court's  In- 
struction was  not  open  to  this  objection. 

It  was  also  alleged  that  the  charge  was 
confusing  and  misleading,  and  should  have 
been  more  elaborate.  We  do  not  think  the 
charge  was  either  confusing  or  misleading. 
The  subject  of  Impeachment  of  witnesses  is 
not  one  of  the  main  questions  in  a  case,  but 
is  of  an  incidental  or  collateral  nature;  and, 
where  the  court  instructs  the  Jury  on  the 
mode  and  effect  of  Impeachment,  the  instruc- 
tion is  not  so  defective  as  to  require  a  new 
trial  because  the  court  might  have  elaborated 
his  Instruction  so  as  to  cover  minor  corol- 
laries which  may  be  involved  in  the  main 
proposition. 

[6]  Nor  was  the  Instruction  erroneous  be- 
cause the  court  alluded  to  a  particular  wit- 
ness in  stating  the  deductions  whidi  counsel 
for  the  state  and  the  accused  drew  as  to  any 
discrepancy  between  her  testimony  in  the 
two  trials.  Counsel  for  the  state  contended 
there  was  none,  and  counsel  for  the  accused 
contended  otherwise.  In  Justice  to  the  wit- 
ness, we  do  not  think  there  was  any  substan- 
tial conflict;  but  certainly  nothing  was  con- 
tained in  the  court's  instruction,  that  the 
iury  should  decide  this  controversy  between 
opposing  counsel  by  a  reference  to  the  evi- 
dence in  the  case,  which  was  calculated  to 
harm  the  defendant  Besides,  this  witness 
was  the  only  one  sought  to  be  impeached  by 
proof  of  contradictory  statements,  and  in 
such  a  case  it  is  not  error  for  the  court,  in 
instructing  the  Jury  on  the  subject  of  im- 
peachment by  contradictory  statements,  to 
refer  to  the  witness  by  name.  Shaw  v. 
State,  102  Ga.  660,  29  S.  E.  477. 

[7]  7.  The  defendant  offered  three  certifi- 
cates issued  by  a  burial  association  in  De- 
cember, 1908,  respectively  to  himself,  his 
wife,  and  his  mother,  entitling  each  to  a  bur- 
ial and  funeral  benefit  of  a  stated  amount  ac- 
cording to  the  by-laws  of  the  association;  al- 
so, a  policy  of  insurance  for  $160  on  the  life 
of  his  mother,  in  which  he  was  the  benefici- 


ary; and  the  premium  receipt  book  of  the 
company.  This  testimony  was  rejected.  The 
defendant  contends  that  in  view  of  the  fact 
that  the  state  had  introduced  in  evidence  a 
policy  of  Insurance  on  the  life  of  the  dece- 
dent of  the  same  date  and  for  the  same 
amount,  payable  to  him  in  the  event  of  death, 
and  that  he  had  Introduced  in  evidence  a 
policy  on  his  own  life,  payable  to  his  wife  in 
the  event  of  death,  issued  by  the  same  com- 
pany, for  the  same  amount,  and  on  the  same 
date,  it  was  relevant  to  show  that  the  insur- 
ance policies  and  burial  certificates  were  all 
issued  in  pursuance  of  a  plan  of  family  pro- 
tection, and  to  rebut  any  Inference  that  he 
killed  his  wife  to  get  the  insurance  on  her 
life.  The  policy  of  Insurance  on  his  mother's 
life  could  not  possibly  illustrate  any  Issue 
in  the  case.  The  burial  certificates  were  like- 
wise Irrelevant;  but,  even  if  they  tended  to 
elucidate  any  issue  in  the  case,  their  rejec- 
tion was  harmless,  as  an  ofllcer  of  the  asso- 
ciation was  permitted  to  testify  that  the  ac- 
cused, his  wife,  and  mother  were  insured  in 
the  association,  and  that  the  association 
buried  the  deceased  on  accoimt  of  her  cer- 
tificate. 

[8]  8.  In  stating  the  contention  of  the 
state,  the  court  said:  "Now  the  state  claims 
in  this  case  that  Alma  Walker  died  on  the 
21st  of  August  of  last  year;  and  the  state 
claims  that  her  death  was  the  result  of  a 
felonious  act,  an  unlawful  act  of  the  defend- 
ant In  bringing  about  her  death,  by  setting 
fire  to  her  and  burning  her  up,  In  such  a  way 
as  to  bring  about  that  death;  and  the  state 
charges  that  the  defendant  in  doing  so  is 
guilty  of  murder."  This  charge  is  alleged  to 
be  error,  because  the  court  failed  to  invite 
the  Jury's  attention  specially  to  the  two 
counts  in  the  Indictment,  one  of  which  charg- 
ed the  defendant  with  setting  fire  to  the  de- 
cedent after  having  thrown  upon  her  person 
and  clothing  gasoline  and  other  inflammable 
liquids,  and  the  other  charged  him  with  kill- 
ing the  decedent  by  setting  fire  to  her  person. 
The  defendant  was  charged  with  having  com- 
mitted murder  by  setting  flre  to  the  decedent, 
and  the  indictment  was  framed  to  meet  possi- 
ble phases  of  evidence  as  to  the  manner  in 
which  life  was  taken;  and  the  court's  sum- 
mary of  the  state's  contention  in  this  respect 
was  fair  to  the  accused,  and  not  open  to  the 
criticism  made  upon  it 

[I]  9.  The  court  declined  to  charge,  on  re- 
quest, that,  "on  the  trial  of  a  person  charged 
with  crime,  the  manner  of  proof  ought  to  be 
more  clear  in  proi)ortlon  as  the  crime  is  more 
detestable.**  The  same  degree  of  proof  is  re- 
quired in  all  criminal  trials,  viz.,  that  the 
evidence  be  sufllcient  to  establish  the  defend- 
ant's guilt  beyond  a  reasonable  doubt  This 
request  was  properly  declined. 

[1 0]  10.  The  motion  for  new  trial  Included 
numerous  grounds;  but,  after  a  careful  con- 
sideration, we  do  not  find  anything  contained 
in  them  which  requires  a  new  trial.  The 
newly  discovered  evidence  was  cumulative, 
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and  not  calcalated  to  produce  a  dlffer^t  re- 
sult should  another  trial  be  had.  The  evi- 
dence is  sufficient  to  uphold  the  verdict 

Judgment  affirmed.    AU  the  Justices  con- 
cur. 


(137  Oflk  180) 

GABBETT  ▼.  OrET  OF  ATLANTA. 
(Supreme  Court  of  Georgia.     Dec  18»  1911.) 

(8yUabu9  ly  t^  Oowri.) 

V  LnoTATioif  OF  AcnoiTS  (§|  55,  180*)^ 
Pleading — ^Aotzon  fob  Nuisancs— Limita- 
tion—Demubbkb  TO  Pleading. 

The  petition,  properly  construed,  was  an 

action  for  damages  arising  from  a  continuing 

nuisance. 

(a)  Although  a  suit  for  the  creation  of  a  nui- 
sance may  be  barred  by  the  statute  of  limita- 
tions,  yet  if  the  nuisance  be  of  a  continuing 
character,  which  can  and  should  be  abated,  suit 
ma/  be  brought  for  damages  arising  from  its 
mamtenance. 

(b)  In  an  action  for  the  maintenance  of  a 
continuing  nuisance,  damages  may  be  recovered 
resultini^  from  such  maintenance  which  accrued 
at  any  time  within  the  period  prescribed  in  the 
statute  of  limitations  before  the  institution  of 
the  suit. 

(c)  In  such  an  action  the  fact  that  the  peti- 
tion may  allege  damages,  some  of  which  are 
barred  by  the  statute  of  limitation  and  others 
not,  will  not  render  the  petition  demurrable  as 
to  those  which  are  not  barred. 

[Bd.  Note.— For  other  cases,  see  lamltation 
of  Actions,  Gent.  Dig.  U  299-306,  670-675; 
Dec  Dig.  fi  55,  180.*] 

2.  Ambndicbnt  of  PLCADnra— New  Caitbb  of 
Action. 

The  amendment  did  not  set  forth  a  differ- 
ent cause  of  action  from  that  alleged  in  the  pe- 
tition, and  it  was  the  right  of  the  plaintiff  upon 
election  to  amend. 

3.  Appeal  and  Bbbob  (I  242*)— Pbesbnta- 
TioN  OF  Questions  in  Tbial  Goubt— Bul- 
iNQS  ON  Pleadings. 

The  special  grounds  of  demurrer  were  not 
ruled  on  in  the  trial  court,  and  will  not  be  con- 
sidered here.  ^ 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {{  1417-1425;  Dec.  Dig.  i 
242.*] 

4.  Appeal  and  Ebbob  (i  671*)— Questions 
Pbesented  fob  Review. 

Questions  argued  in  the  brief  of  counsel, 
which  are  not  made  by  the  record,  will  not  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {{  2867-2872;  Dec.  Dig.  i 
671.*] 

(Additional  SyllabuM  hy  Editorial  Staff.) 

6.  Pleading    (|   248*)  —  Amendment — New 

Gause  of  Action. 

Where  the  original  petition  for  thQ  main- 
tenance of  a  continuing  nuisance  was  sufficient 
as  against  a  demurrer  without  amendment,  a 
proposed  amendment,  alleging  as  the  measure 
of  damages  the  value  of  land  affected  for 
rent,  and  claiming  a  less  amount  than  specified 
in  the  original  petition,  did  not  set  forth  a  new 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  H  686-709;  Dec  lAg.  %  24a*] 

Brror  from  Superior  Gourt,  Fulton  Goun- 
ty;   Geo.  L.  Bell,  Judge. 


Action  by  Sarah  B.  Gabbetl  agahist  the 
Gity  of  Atlanta.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

W.  B.  Hammond*  for  plaintiff  in  error.  J. 
li.  Mayson  and  W.  D.  Bills,  Jr.,  tor  defend- 
ant in  error. 

ATKINSON,  J.  Sarah  B.  Gabbett  Insti. 
tuted  suit  for  damages  against  the  city  of 
Atlanta.  The  original  petition  alleged: 
That  plaintiff  owned  described  land  In  that 
city,  through  which  the  municipality  con- 
\3tructed  and  maintained  certain  sewers  as 
a  part  of  the  sewerage  system  of  the  dty. 
"and  in. times  of  rain,  which  frequently  oc- 
cur, and  especially  of  heavy  rains,  which 
are  not  infrequ^it,  said  sewers  become  filled 
with  water  and  sewage,  and  become  strained 
and  burst,  and  overflow  your  petitioner'a 
said  land  with  water  and  sewage  filth,  so 
that  the  same  is  rendered  unfit  for  cultlva- 
tion  or  pasturage,  whereby  your  petitioner 
is  deprived  of  the  profit  from  said  land  to 
which  she  is  entitled  and  which  she  would 
otherwise  receive.  Said  land  is  wholly  and 
totally  unfit  for  cultivation  or  pasturage,  or 
for  any  useful  or  profitable  purpose  what- 
ever, caused  by  said  repeated  overflows  and 
the  deposit  of  filth  upon  the  same.  And 
your  petitioner  avers  that  said  conditions 
have  existed  for  more  than  10  years,  and 
that  said  land  had  become  permanently  un- 
suited  for  cultivation  or  pasturage,  or  for 
any  useful  or  profitable  purpose  whatever." 
Also:  "Any  vegetable  crops  your  petitioner 
might  raise  upon  said  land,  if  the  same  could 
be  raised  at  all  on  account  of  the  repeated 
overflows  of  the  same,  and  the  grasses  on 
said  land,  would  be  and  are  totally  unfit  for 
use,  because  of  the  poisonous  sewage  matter 
that  becomes  deposited  on  the  same  from  the 
overflows  of  said  lands,  as  herein  set  forth; 
and  your  petitioner  avers  that  she  cannot 
obtain  cows  for  pasturage,  or  rent  said  lands 
for  market  garden  purposes,  for  that  rea- 
son." Also:  "Petitioner  avers  that  she  has 
suffered  injury  and  damage  to  her  said  land, 
by  reason  of  said  defective  sewerage  condi- 
tions, and  by  reason  of  the  facts  herein  set 
forth,  in  the  sum  of  $6,000;  and  she  prays 
for  the  recovery  of  said  amount"  Plaintiff's 
written  ante  litem  demand,  which  was  pre- 
sented to  the  dty,  was  attached  to  and  made 
a  part  of  the  petition.  In  such  demand  It 
was  alleged  that  for  reasons  as  above  indi- 
cated the  property  was  "rendered  unproduc- 
tive and  valueless"  to  plaintiff,  to  her  dam- 
age in  the  sum  of  $500  a  year  since  1893. 
After  filing  her  petition,  the  plaintiff  sought 
to  amend  by  striking  portions  of  it  and  in 
serting  other  allegations,  so  that  the  dam- 
ages claimed  should  be  for  the  rental  value 
at  $600  per  year  for  the  four  yean  next  pre- 
ceding the  institution  of  the  suit,  and  pray- 
ing recovery  of  $3,000. 


•For  otbsr  eases  ms  lamo  topi*  and  McUoa  NUMBBB  in  Deo.  Dig.  4k  Am.  Pis.  Key  No.  Striae  4  Rap'r  lodfxai 
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To  the  petltloii  nn  amended  the  defendAnt 
demurred  as  follows:  *'(1)  The  dedaratioii 
as  amended  presents  a  new  and  distinct 
canse  of  action  from  the  case  made  In  origi- 
nal petition.  This  defendant  says  that  the 
original  snit  was  brought  to  recover  damages 
to  land,  and  the  amendment  seeks  to  bring 
an  action  as  for  a  nuisance.  (2)  The  origi- 
nal declaration  was  barred  on  its  face,  and 
therefore  there  was  nothing  to  amend  by. 
(3)  The  original  declaration  being  by  its 
terms  barred,  it  is  not  permissible  to  so 
amend  as  to  save  the  declaration  from  a  mo- 
tion to  desmiss  based  on  the  original  peti- 
tion." Also  several  grounds  of  special  de- 
murrer were  urged.  On  the  hearing  the 
Judge  ordered  that  the  amendment  be  disal- 
lowed, and  that  the  general  demurrer  be  sus- 
tained and  the  case  dismissed.  The  bill  of 
exceptions  assigned  error  upon  this  ruling. 

[1]  1.  The  demurrer  complained  that  the 
petition  should  be  dismissed,  because  it  ap- 
peared upon  its  face  that  the  action  was  bar- 
red, and  therefore  there  was  nothing  to 
amend  by.  This  ground  of  demurrer,  though 
seneral,  restricted  by  its  own  terms  its  at- 
tack upon  the  petition  to  the  single  question 
that  the  action  was  barred.  It  is  declared 
in  Civil  Code,  f  4457:  "A  nuisance  is  any- 
thing that  worketh  hurt,  Inconvenience,  or 
damage  to  another;  and  the  fact  that  the 
act  done  may  otherwise  be  lawful  does  not 
keep  It  from  being  a  nuisance.  The  incon- 
veiience  complained  of  must  not  be  fanciful, 
•r  such  as  would  affect  only  one  of  fastidi- 
ous taste,  but  it  must  be  such  as  would  af- 
fect an  ordinary  reasonable  man."  The  alle- 
gations of  the  petition  set  forth  the  injury 
to  the  plaintiff  and  the  causes  thereof  in  such 
manner  as  to  charge  the  existence  of  a  nui- 
sance. The  nuisance  was  of  such  character 
as  that  it  could  be  abated  and  the  injury 
terminated.  A  nuisance  of  that  character 
would  be  a  continuing  one,  and  the  person 
Injured  would  not  be  limited  to  a  single  ac- 
tion for  damages  resulting  from  its  creation, 
but  might  sue  for  injuries  resulting  from 
its  maintenance.  City  Council  of  Augusta  v. 
Marks,  124  Ga.  366(1),  52  S.  E.  539,  and 
dtatlons.  See,  also,  Nalley  v.  Ca,rroll  Coun- 
ty, 185  Ga.  835,  70  S.  B.  788.  In  a  suit  for 
the  maintenance  of  such  a  nuisance,  all 
legitimate  damages  are  recoverable  which 
accrued  within  the  period  of  limitation  pre- 
scribed by  statute  before  the  institution  of 
the  suit  Langley  v.  City  Council  of  Au- 
gusta, 118  Ga.  590  (9),  45  S.  E.  486,  98  Am. 
8t  Rep.  133,  and  citations. 

That  some  of  the  damages  alleged  were 
barred  and  others  not  will  not  render  the 
petition  objectionable  as  to  those  which  were 
not  barred.  Monroe  v.  McCranle,  117  Ga. 
890,  46  S.  E.  246.  It  was  alleged  in  the  orig- 
inal petition  that  the  injuries  complained  of 
were  permanent,  and  that  the  value  of  the 


land  was  destroyed  for  all  purposes,  and  the 
damages  were  laid  at  the  lump  sum  of 
$5,000.  Considered  alone,  such  allegations 
are  somewhat  confusing  as  to  whether  the 
pleader  contemplated  a  recovery  of  all  of  the 
past  and  future  damages  in  one  action,  bas- 
ed on  creation  of  the  nuisance,  or  whether 
he  contemplated  a  recovery  of  recurring  dam- 
ages based  on  the  maintenance  of  the  nui- 
sance. But  the  allegations  upon  considera- 
tion of  the  general  objection  which  was  urg- 
ed by  demurrer  are  to  be  construed  In  con- 
nection with  all  of  the  other  allegations  of 
the  petition.  No  prospective  damages  were 
alleged,  but  throughout  the  petition  the  alle- 
gations as  to  damages  related  to  such  as  had 
inured  in  the  past.  There  were  no  -allega- 
tions relative  to  diminution  of  the  market 
value  of  the  property,  which  would  have 
been  the  measure  of  the  damages  had  the 
suit  been  for  a  creation  of  the  nuisance; 
but  the  damages  laid  had  reference  to  the 
value  of  the  land  for  pasturage  and  culti- 
vation and  other  purposes  for  which  the 
plaintiff  could  have  used  the  property,  and 
which  would  have  rendered  her  profits  had 
the  nuisance  not  been  maintained.  The  pe- 
tition in  its  entirety  was  not  subject  to  dis- 
missal on  the  ground  that  the  cause  of  action 
was  barred. 

[2,  6]  2.  Under  the  views  expressed  in  the 
first  division,  the  original  petition  was  suffi- 
cient as  against  the  demurrer  without 
amendment.  The  proposed  amendment  did 
not  set  out  a  new  cause  of  action.  The  orig- 
inal petition,  and  as  well  the  amendment 
were  for  damages  on  account  of  the  injury 
to  the  plaintiff,  founded  upon  the  mainte- 
nance of  a  nuisance  upon  her  land.  The  mere 
fact  that  the  amendment  alleged  as  the  meas- 
ure of  damages  the  value  of  the  land  for 
rent,  and  alleged  a  lees  amount  than  that 
specified  in  the  petition,  would  not  make  It 
set  forth  a  different  cause  of  action.  It  was 
the  right  of  the  plaintiff,  upon  election  to  do 
so,  to  amend,  even  though  unnecessary. 

[S]  3.  The  court  did  not  rule  on  the 
grounds  of  special  demurrer,  and  no  ruling 
will  be  made  upon  them. 

[4]  4.  Other  questions  were  discussed  in 
the  brief  of  counsel  for  the  defendant  in  er- 
ror, in  support  of  the  judgment  of  dismissal. 
While  the  points  thus  raised  might  have  been 
pertin^it,  had  there  been  a  general  demurrer 
complaining  that  the  petition  set  forth  no 
cause  of  action,  they  were  not  pertinent  to 
the  question  actually  raised,  namely,  that 
the  petition  showed  upon  its  face  that  it  was 
barred  by  the  statute  of  limitations,  and 
therefore  that  there  was  nothing  to  amend 
by,  and  that  the  amendment  set  forth  a  dif- 
ferent cause  of  action. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HILL,  J^  not  presiding. 
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(U7  Ga.  177) 

STBBIJNO  et  aL  t.  MAYOR  AND  ALDER- 
MEN OF  CITY  OF  ST.  MARYS. 

(Supreme  Ck>urt  of  Georgia.     Dec  13,  1911.) 

(8yUdbu9  hy  the  Court.) 

1.  GoNTiiruAirGB    (U   12,   26*)  —  Gbounds  — 
Death  of  Pabtt— Absknck  of  Evidence. 

On  April  15,  1910,  12  plaintiffs  united  in 
one  action  to  enjoin  the  tale  of  their  respective 
properties  under  executions  issued  against  each 
of  them  individnally  for  taxes  for  the  year  1909 
by  the  mayor  and  aldermen  of  the  city  of  St. 
Marys,  and  obtained  a  restraining  order.  One 
of  the  plaintiffs  died  about  July  1,  1910,  and 
there  was  no  representation  upon  his  estate. 
The  case  was  set  for  hearing  in  a  different 
county  on  November  11,  1910.  On  the  10th  of 
November,  and  also  prior  thereto  (the  date  not 
being  disclosed  by  tne  record),  the  plaintiffs' 
counsel  had  applied  to  the  clerk  of  the  mayor 
and  aldermen  of  the  dty  of  St.  Marys  for  a 
certificate  relative  to  certain  matters  wliich  he 
desired  to  introduce  in  evidence,  but  which  on 
both  occasions  the  clerk  refused  to  give.    Held: 

(a)  The  plaintiff  who  had  died  was  not  a  nec- 
essary par^  to  the  suit  of  the  remaining  plain- 
tiffs, and  his  death  furnished  them  no  ground 
upon  which  to  continue  the  case. 

(b)  Even  if  the  certificate  of  the  clerk  would 
have  been  admissible,  the  plaintiff  showed  no 
such  diligence  as  would  have  required  the  judge 
to  postpone  the  case. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  U  40,  74-93;   Dec.  Dig.  §$  12,  26.*] 

2.  Evidence    (SS  121,  317*) —Relevancy — 
Heabsat— Declarations. 

A  statement  of  the  clerk  of  a  municipal 
council,  made  to  a  person  who  inquired  of  Mm 
as  to  the  existence  of  a  municipal  ordinance, 
that  no  such  ordinance  appeared  upon  the  rec- 
ord in  his  office,  and  that  he  had  never  seen  any 
such  ordinance,  and  knew  nothing  of  its  exist- 
ence, is  mere  hearsay,  and  not  admissible  in 
evidence  to  prove  the  nonexistence  of  such  an 
ordinance,  in  a  suit  against  the  municipality  to 
enjoin  the  collection  of  a  tax.  See  Griffin  v. 
Wise,  115  Ga.  610  (1),  41  S.  E.  1003,  and  cita- 
tions; Youmans  v.  Thoijipson,  122  Ga.  331,  50 
S.  E.  141,  and  citations. 

(a)  Such  a  statement  cannot  be  introduced  in 
an  action  of  the  character  mentioned,  on  the 
theory  that  it  was  the  declaration  of  an  agent 
made  dum  fervet  opus. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  308, 1174-1192;  Bee  Dig.  SS  121, 
317.*] 

3.  Municipal  Cobpobations  (I  958*)— Pow- 
EBs  in  General— Statutobt  provisions. 

Even  if  the  municipality  of  St  Marys  did 
not  have  the  power  to  assess  and  collect  taxes 
for  general  purposes  of  the  municipality  under 
its  original  charter  and  various  amendments 
thereto,  such  power  was  expressly  given  under 
section  12  of  an  amendment  to  its  charter  pass- 
ed in  1908  (Acts  1908,  p.  914). 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  §  968.*] 

4.  Ad   Interim   Injunction— Dibgbetion   of 
Court.    ' 

Under  the  evidence  submitted  by  the  plain- 
tiffs, and  that  introduced  by  the  defendants 
without  objection,  there  was  no  abuse  of  dis- 
cretion in  refusing  to  grant  an  ad  interim  in- 
junction. 

Error  from  Superior  Court,  Camden  Coun- 
ty.   C.  B.  Conyers,  Judge. 

Action  by  D.  C.  Sterling,  administrator, 
and  others,  against  the  Mayor  and  Alder- 


men of  the  City  of  St  Marys.  Judgment  for 
defendant,  and  plaintifEs  bring  error.'  Af* 
firmed. 

Crovatt  &  Whitfield,  for  plaintiffs  in  error. 
S.  O.  Townsend,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  HILU  J.,  not 
presiding. 


(137  Ga.  291) 
DE)  LANG  V.  CLARB'et  aL 
(Supreme  Court  of  Georgia.    Dec.  16,  1911.) 

(8ylldbu9  &y  the  Court.) 
Appbai.   and   Ebbob   a   637*)— Becobi>— Db- 

FBCTS — E3F7ECT. 

The  judgment  of  the  court  overruling  the 
motion  for  a  new  trial  was  rendered  on  May 
27, 1911.  The  bill  of  exceptions  assigning  error 
on  the  judgment  is  regular  upon  its  face  down 
to  and  including  the  portions  of  the  record 
specified  in  the  same,  except  that  it  is  not 
signed  by  the  attorneys  for  the  plaintiff  in 
error  prior  to  the  certificate  of  the  trial  judge, 
which  was  signed  on  August  12,  1911,  more 
than  76  days  after  the  signing  of  the  jud^ent 
complained  of.  It  appears  from  the  certificate 
of  the  deik  of  the  superior  court  of  Ben  HiU 
county:  "I  further  certify  that  the  April  term 
of  said  court,  at  which  said  case  was  tried, 
adjourned  ,  19—."     In  the  acknowledg- 


ment of  service,  immediately  following  the  cer- 
tificate of  the  trial  judge,  by  the  attorneys  for 
the  defendant  in  error,  it  is  stated:  "We  agree 
not  to  make  any  objection  to  said  bill  of  excep- 
tions on  account  of  not  being  presented  to  ^e 
judge  in  time.  Aug.  14,  1911."  It  further  ap- 
pears that  the  bill  of  exceptions  is  all  bradded 
together,  and  marked  ''Filed  in  office"  by  the 
clerk  of  the  superior  court  on  August  19,  1911, 
and  the  judge's  certificate  follows  inunedlately 
after  the  specification  of  the  portions  of  the 
record  desired  sent  to  this  court,  and  the  bill 
of  exceptions  is  not  signed  by  the  attorneys 
for  plaintiff  in  error  preceding  the  judge's  cer- 
tificate; but  on  a  separate  page,  following  the 
judge's  certificate,  appear  these  words:  And 
now  comes  the  said  Charles  A.  £>e  Lang,  within 
80  days  from  the  adjournment  of  the  court,  and 
presents  this  his  bill  of  exceptions,  and  prays 
that  the  same  mav  be  signed  and  certified,  that 
the  errors  complained  of  may  be  reviewed  and 

corrected.    ,    Attorneys    for    Plaintiff    in 

Error."  Held,  that  this  court  is  without  juris- 
diction to  review  this  case,  and  the  agreement 
of  counsel  for  the  defendants  in  error  not  to 
make  objection  in  this  court  to  the  bill  of  ex- 
ceptions as  **not  being  presented  to  the  judge 
in  time"  cannot  confer  sudi  jurisdiction,  andr 
therefore,  the  writ  of  error  must  be  dismissed. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Ctent  Dig.  {  2784 ;   Dec  Dig.  {  637.*] 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty.   U.  V.  Whipple,  Judge. 

Action  between  Charles  A.  De  Lang  and 
Sidney  Clare  and  others.  From  the  Judg- 
ment, De  Lang  brings  error.  Writ  of  error 
dismissed. 

n.  Wall  and  Griffin  &  Griffin,  for  plaintiff 
in  error.  L*.  Kennedy  and  McDonald  &^ 
Qulncey,  for  defendants  In  error. 

HILL,  J.  Writ  of  error  dismissed.  All. 
the  Justices  concur. 


•Tor  other  easM  see  ume  topic  and  lacUon  NUMBBR  In  Deo.  Dig.  A  Am.  Dig.  Key  No.  SerlM  *  B^i^'r  Indezi 


€Nl) 


XVEBBTT  T.  XENNINaS 


875 


on  Ga.  468) 

ALFORD  T.  8TATB. 
( Supreme  Court  of  Georgia.     Dec.  14,  1911.) 

(Syllahu9  &y  the  Court,) 

X  Gbikinal  Law  ({  286*)— Dbtebhinatior 
OF  CoNSTiTunowAi*  QuBSTioN— Necessitt. 
The  defendant,  on  trial  charged  with  the 
offense  of  marder,  filed  a  special  plea  alleging 
that  "he  was  insane  at  the  time  the  homicide 
was  committed,**  and  prayed  that  he  be  dis- 
charged from  the  castody  of  the  superior 
court,  where  he  was  being  tried,  and  that  "he 
be  tried  before  the  ordinary  of  the  county  and 
lunacy  commission  according  to  the  laws  of 
the  land."  The  plea  contained  no  aUegation 
of  insanity  at  the  time  of  the  trial.  Sections 
8002,  3101,  and  52l5[?]  of  CIvfl  CJode  of  1910, 
and  section  1047  of  the  Penal  Code  of  1895 
(as  to  the  last  of  which  sections  see  Acts 
1903,  p.  77),  were  attacked  as  unconstitu- 
tional and  Yoid,  on  the  ground  that  they  do  not 
afford  due  process  of  law.  Held,  that  none  of 
these  sections  relates  to  or  affects  the  trial  of 
the  issue  made  by  one  who  sets  up  the  defense 
of  nonliability,  under  the  law,  to  answer  the 
charge  of  murder  because  of  his  insanity  at 
the  time  the  homicide  was  committed.  Under 
the  law  of  Greorgia  this  defense  must  be  made 
under  the  general  plea  of  not  guilty,  and,  if 
satisfactorily  made  out,  would  finally  acquit 
the  defendant  of  the  charge  preferred  aeainst 
him.  Danforth  t.  State,  75  Ga.  614,  58  Am. 
Rep.  480.  Consequently  the  question  of  the 
constitutionality  or  unconstitutionality  of  the 
sections  referred  to  was  immaterial,  and  the 
judge  did  not  err  In  striking  the  special  plea. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  {  286.*] 

2.  Motion  fob  CoNTiiraANCifi— No  Brbob. 

Under  the  facts  appearing  in  the  record, 
the  court  did  not  err  in  overruling  the  motion 
for  a  continuance. 

3.  JtrsT  (I  131*) —Impankling^  Examina- 
tion OF  JT7B0BS. 

The  competency  of  a  juror  is  tested  pri- 
marily by  propounding  the  Yoir  dire  questions 
prescribed  in  Pen.  Code  1910,  $  1001;  and 
counsel  for  the  accused  cannot,  as  a  matter  of 
right,  in  order  to  further  test  the  competency 
of  a  juror,  extend  the  examination  without 
first  putting  the  juror  on  the  court  as  a  trior, 
though  the  court  may,  in  his  discretion,  allow 
other  questions,  or  may,  if  it  appears  that  the 
juror  does  not  understand  the  yoir  dire  ques- 
tions, of  his  own  motion  or  at  the  request  of 
counsel,  explain  any  of  the  voir  dire  questions. 
[Ed.  Note.— For  other  cases,  see  Jury,  Dec 
Dig.  S  131.*] 

4.  Cbiminal  Law  (|  698*)— Tbiai/— Recep- 
tion OF  Evidence— Effect  of  Reception 
Without  Objection. 

The  ground  of  the  motion  for  a  new  trial 
complaining  of  the  admission  of  evidence 
touching  a  confession  of  the  defendant  does 
not  show  that  the  evidence  was  objected  to 
when  offered.  Confessions  are  legal  evidence. 
Unless  the  circumstances  under  which  they 
were  made  show  they  were  not  voluntary,  they 
are  admissible.  If  they  are  given  in,  and  not 
objected  to,  it  is  too  late  after  the  verdict  to 
flay  that  there  was  not  sufficient  inquiry  into 
the  drcumstances.  Bberhart  v.  State,  47  Ga. 
59a 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  1651-1654;  Dec  Dig.  { 
698.*] 

5.  Cbiminal  Law  (§  828*)— TbiaI/— Instbuo- 
tions— Requisites— Necessity. 

Failure  to  charge  upon  the  subject  of  im- 
peachment of  witnesses   is  not  ground  for  a 


new  trial,  where  no  written  request  was  made 
for  pertinent  instructions  to  the  jury  upon  this 
subject. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2007;   Dec.  Dig.  {  828.*] 

6.  Chabos  of  Coubt— Suffigibnct  of  Evi- 
dence. 

The  portions  of  the  charge  excepted  to 
were  not  error  for  any  of  the  reasons  assigned. 
The  evidence  supported  the  verdict,  and  the 
court  did  not  err  m  overruling  the  motion  for 
a  new  trial. 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

£1  B.  Alford  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

John  R.  Cooler  and  J.  J.  Harris,  for  plain- 
tiff in  error.  W.  J.  Grace,  Sol.  Gen.,  for  the 
State. 

BEOK,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  HILL^  J^  not  pre- 
Bidlns. 


OX!  Oa.  iSS) 

EVERETT  et  aL  v.  JENNINGS  et  aL 
(Supreme  Court  of  Georgia.    Dec  15,  1911.) 

(SvllahuM  by  the  Court.) 

1.  New  Tbial   ({   27*)— Gbounds— Rulings 
ON  Pleadings. 

The  striking  of  the  amendment  to  the  plea 
and  answer  is  not  ground  for  a  new  trial  In 
so  far  as  the  amendment  attempted  to  set 
forth  the  evidence  upon  which  the  defendants 
relied,  it  contained  matter  which  does  not  find 
a  proper  place  in  the  pleadings;  and  in  so 
far  as  it  contained  allegations  material  to  the 
defense,  evidence  to  sustain  them  was  admis- 
sible under  the  issues  raised  by  the  original 
answer  to  the  petition,  the  defendant  being 
allowed  to  introduce  evidence  sustaining  the 
defense  set  up  in  the  amendment;  and  the 
issues  thus  made  having  been  submitted  to  the 
jury  in  the  court's  charge,  the  striking  of  the 
amendment  was  not  harmful  to  the  plaintiff 
in  error. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {  41;   Dec.  Dig.  {  27.*] 

2.  Requibstb  TO   Chabob— Gbnebal  Chabgs 
Sufficient. 

The  requests  to  charge,  in  so  far  as  they 
were  legal  and  pertinent,  were  sufficiently  cov- 
ered by  the  general  charge. 

3.  Religious  Societies  (I  7*)— AonoNa— In* 

STBUCnONS. 

Complaint  is  made  of  the  following  charge 
of  the  court:  "Where  a  majority  of  the  mem- 
bers of  a  congregational  church  adhere  to  the 
organization  and  doctrines  of  the  church,  the 
majorit]r  has  the  right  to  control;  but  should 
the  majority  of  the  members  composing  the 
membership  of  such  church  of  a  congregational 
form  of  government,  that  is  to  say,  governed 
by  action  of  its  members,  abandon  its  organi- 
zation and  doctrines,  then  those  adhering  to 
its  organization  and  doctrines  would  constitute 
the  church.  In  a  church  of  a  congregational 
form  of  government,  a  majority  of  those  ad- 
hering to  its  organization  and  doctrines  repre^ 
sents  the  church  and  has  the  right  to  manage 
its  affairs  and  to  control  its  property  for  the 
use  and  benefit  of  such  church;  and  when  such 
majority  acts  within  the  scope  of  its  author- 
ity in  matters  appertaining  to  the  affairs  of 
the  church,   such  act  would  be  binding  upon 
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the  part  of  the  majority.**  This  charge  la 
excepted  ta  <m  the  groonds  that  it  it  conf iising 
as  a  whole,  and  especially  so  in  so  far  as  it 
attempts  to  charge  the  law  applicable  to  the 
defendants'  contention  in  the  case,  that  it  does 
not  attempt  to  give  rules  by  which  the  jury 
may  determine  whether  the  majority  have 
abandoned  the  doctrines  of  the  church,  and 
that  it  is  too  narrow  in  its  scope.  None  of 
these  exceptions  point  out  any  error  in  this 
charge  authorizing  the  grant  of  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Beligioos 
Societies,  Dec.  Dig.  %  7.*] 

4.  Tbial  a  193*)— Rblioious  Sooiktiss   (§ 
7*)  — iHSTBuonows  —  Opinion  of  Judq»  — 

▲bGUICENTATITS  iNBTBUOnONB. 

Complaint  is  made  of  the  following  portion 
«f  the  court's  charge:  "The  court  charges  you 
that  an  arbitrary  expulsion  of  the  majority  of 
the  members  of  a  church  by  a  minority  ¥rithout 
notice  or  trial,  or  allowing  such  majority  op- 
portunity to  appear  and- be  heard,  would  be  a 
void  act."  This  charge  is  not  objectionable  on 
the  ground  that  it  intimates  an  opinion  as  to 
what  has  been  proved,  or  that  it  is  argumenta- 
tive, or  that  it  unduly  stresses  the  opinion  of 
the  court  on  the  subject  as  to  how  certain 
members  of  this  churdEi  were  expelled  by  the 
defendants,  or  that  it  instructs  the  jui^  that 
the  expulsion  of  the  majority  by  the  minority 
was  illegal  and  unauthorized. 

[Ed.  Note.— For  other  cases,  see  TriaL  Dec 
Dig.  I  193;*  Beligious  Societies,  Dec.  iMg.  { 
7.*] 

6.  Tbiai«    (I   193*)—lNSTBucnoNS— Opinion 
OF  Judge. 

The  following  excerpt  from  the  charge  is 
also  complained  of:  "The  court  further  charg- 
es you  that  where  a  church  is  sovereign  in  its 
character  of  goYemment,  baring  the  exclusive 
right  and  jpower  to  manage  and  settle  its  own 
internal  affairs,  and  where  it  is  not  subserrient 
to  some  higher  church  authority  to  settle  dis- 
putes arising  among  the  members,  then  the  act 
or  conduct  of  some  .other  church  or  churches 
which  may  assume  to  Toluntarily  act  in  some 
matter  of  dispute  would  have  no  binding  effect 
in  the  assumption  to  settle  such  disputes,  but 
such  act  by  such  church  or  churches,  unless 
dothed  witJi  authority  to  act  in  such  matter, 
would  be  null  and  Yoid."  This  charge  was  not 
objectionable  on  the  ground  that  it  contained 
an  intimation  of  an  opinion  of  the  court  upon 
any  issue  of  fact  in  the  case. 

J  Ed.  Note.— For  other  eases,  see  Trial,  Dec. 
ig.  i  193.*] 

6.  BEI.IGIOUS  Societies  (S  7*)— Tbiai.  ({ 
193*)— INBTBUCTIONS— Opinion  of  Judge. 
Complaint  is  made  of  the  following  charge: 
"The  court  charges  you,  further,  that  whereas 
there  has  been  a  dissension,  and  where  some 
other  church  acts  or  attempts  to  act  in  the 
matter  for  the  purpose  of  settling  such  dispute, 
that  the  par^  who  claims  the  adyantages  ox 
such  act  or  settlement  assumes  the  burden  of 
showing  the  authority  to  act  in  such  matter 
by  some  other  church.  It  would  be  incumbent 
upon  the  party  who  claimed  such  benefit  to 
show  that  the  church  or  churches  had  jurisdic- 
tion or  authority  to  act  in  such  matter;  and 
unless  such  authority  be  shown,  then  the  party 
daiming  it  could  not  riehtfuUy  claim  any  bene- 
fit from  such  act."  This  charee  was  not  ob- 
jectionable on  the  ground  that  it  was  in  effect 
an  instruction  to  the  jurr  to  disregard  the 
findings  of  the  council  of  the  churches  "on  the 
issue  as  to  which  faction  constituted  the  Chick- 
assawhatchee  Primitive  Baptist  Church  in  or- 
der, and  in  effect  left  the  decision  of  the  whole 
matter  to  the  decision  of  a  majority  of  that 
church  to  decide  upon  the  question  of  faith, 
customs,  doctrines,     etc     Nor  did  it  contain 


an  intimation  of  opinion  which  amounted  to 
direct  instruction  to  the  jui^  as  to  tlie  weight 
they  should  give  to  the  findings  of  a  council 
of  the  churches. 

[Ed.  Note. — ^For  other  cases,  see  Beligious 
Societies,  Dec  Dig.  |  7:*  Trial,  Dec  Dig.  | 
193.*] 

7.  Injunction   (S  130*)— Vebdict— Instbuo- 
tion  as  to  fobm. 

The  court  charged  the  jury  as  follows: 
"Should  you  find  for  the  plaintiffs^  the  form  of 
your  yerdict  would  be:  *We,  the  jury,  find  for 
the  plaintiffs,  and  we  further  find  and  decree 
that  the  defendants  be  exijoined  and  restrained 
as  prayed  for  in  the  petition.*  **  The  instruc- 
tion here  complained  of  was  not  objectionable 
on  the  ground  that  it  authorized  the  fiinding  of 
a  "yerdict  for  a  mandatory  injunction  requir- 
ing the  defendants  to  deliver  up  the  boolgi  and 
records  now  in  their  possession." 

[Ed.  Note.— For  other  cases,  see  Injunctioiit 
Dec  Dig.  i  130.*] 

8.  SxTimoiENCT  or  Chabgs- SumcisNCT  or 
Etidence. 

The  charge  as  a  whole  fairly  submitted 
the  contentions  of  the  parties  to  the  jury,  and 
the  evidence  supported  the  yerdict. 

Error  from  Superior  Court,  Terrell  CouiH 
ty ;  W.  O.  WorrlU,  Judge. 

Action  by  M.  ES.  Jennings  and  others- 
against  W.  T.  Everett  and  others.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
AiSrmed. 

M.  J.  Yeomans  and  W.  H.  Gurr,  for  plain* 
tiffs  In  error.  M.  C.  Edwards  and  H.  A.  Wil- 
kinson, for  defendants  in  error. 

BECK,  J.  Judgment  afilrmed.  All  the- 
Justices  concur,  except  HILL,  J.»  not  presid- 
ing 

cm  Ga.  M9> 
WHITE  y.  J.  E.  LEVI  &  00. 
(Supreme  Court  of  Georgia.     Dec  16,  1911.) 

(Syllahui  hy  the  0<mrt.) 

L  Pleading  (i  865*)— Motions— Stbikin» 
Out  Pleading. 

Where  an  action  was  brought  to  recover 
damages  on  account  of  an  injury  to  tiie  plain* 
tiff,  arising  from  being  strudc  by  an  automobile, 
and  the  defendants  named  were  the  owner  of 
the  automobile  and  the  firm  to  whose  ^lace  of 
business  it  was  being  carried  for  repairs,  but 
the  only  defendant  served  was  one  member  of 
the  firm,  there  was  no  error  in  overruling  a 
motion  to  strike  a  demurrer  filed  by  such  de- 
fendant, on  the  ground  that  it  was  filed  in  his 
individual  capacity,  and  not  as  one  of  the  co> 
partners,  or  iii  the  interest  of  the  copartnership. 

[Ed.  Note.-^For  other  cases,  see  Pleading, 
Dec  Dig.  I  865.*] 

2.  Mastbb  and  Sbbvant  (8  801*)— Injubiss 

TO  Thibd  Pebson—Authobitt  of  Sebtant. 

If  a  master  sent  a  servant  to  bring  to  his 

place  of  business  an  automobile  for  the  purpose 

of  having  it  repaired,  and  the  servant  so  sent 

Srocured  another  to  take  the  machine  to  its 
estination  in  his  stead,  the  master  was  not 
liable  for  the  negligence  of  such  person,  unless 
the  seryant  had  authority,  express  or  implied, 
to  employ  him,  or  unless  the  employment  was 
zatified. 

[Bd.  Note.—For  other  cases,  see  Master  and 
Servant,  Oent  Dig.  U  1210-1216;  Dec  Dig.  f 
301.*] 
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&  Mabtxb  and  Ssbyaiit  fH  829^)— 'InJUftDBS 
TO  Tbibd  Pxbson—Aotion9— Pleading. 
In  the  absence  of  any  direct  allegation  of 
latification,  a  mere  averment  that  the  person 
so  employed  was  arrested  and  fined  for  violat- 
inc  ft  municipal  ordinance  in  regard  to  the 
diiving  of  automobiles  in  the  city,  and  that 
the  master  gave  bond  for  the  appearance  of 
sacfa  assistant  after  bis  arrest,  and  paid  the 
fine  imposed  upon  him,  will  not  suffice  to  su>> 
tain  the  petition  against  a  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  829.*] 

EnoT  from  Superior  Ck)art,  Fulton  Gonnty; 
Qeo.  lu  Bell,  Judge. 

Action/  by  George  White  against  J.  E.  Levi 
A  Co.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Afflrmed, 

R.  J.  Jordan,  for  plaintiff  in  error.  Bell  & 
Ellis,  for  defendants  in  error. 

LUMPKIN,  J.  O.  White  brought  suit  for 
damages  against  J.  E.  Levi  ft  Co.,  alleging 
that  the  defendant  was  a  partnership  compos- 
ed of  J.  E.  Levi  and  D.  D.  McCftU,  and  against 
J.  D.  Davidson,  a  resident  of  a  county  other 
than  that  where  the  suit  was  filed.  The  al- 
legations were  in  brief  as  follows:  On  June 
i,  1910,  Davidson  came  from  his  home  In 
GrljBln  to  Atlanta  In  an  automobile.  Because 
of  the  failure  of  some  of  the  machinery  of 
the  car  to  work  properly,  it  was  left  on  the 
outskirts  of  the  city  of  Atlanta,  and  Levi  ft 
Co.  were  notified  to  send  for  it  and  take  it 
to  their  place  for  repairs.  Accordingly,  they 
sent  one  of  their  employes  for  the  car.  He 
found  that  by  doing  some  work  on  the  ma- 
chine It  would  be  unnecessary  to  pull  the  car 
into  the  firm's  place  of  business.  He  and 
Davidson  directed  a  young  negro  boy  to  take 
the  machine  to  the  place  of  Levi  ft  Go. 
When  they  did  so,  they  knew  that  the  boy 
"was  Inexperienced  and  had  no  license  to 
run  an  automobile  In  the  city  of  Atlanta 
without  first  being  examined  and  granted  a 
license.*'  While  the  plaintiff  was  crossing 
the  street  he  was  struck  by  the  automobile 
and  injured.  This  occurred  from  no  fault 
of  his,  but  was  the  result  of  gross  negligence 
on  the  part  of  the  driver  of  the  machine. 
Had  the  latter  known  the  duties  of  one  skill- 
ed in  the  business  of  running  automobiles, 
and  had  he  kept  a  proper  lookout,  the  injury 
would  not  have  occurred;  but  he  was  not 
capable  of  running  an  automobile,  and  was 
looking  across  the  street  when  the  plaintiff 
was  struck.  The  boy  was  tried  before  the 
recorder  of  the  dty  of  Atlanta  for  violating 
the  municipal  ordinance  regulating  the  man- 
ner in  which  automobiles  might  be  run  in  the 
city  limits,  and  was  adjudged  guilty  and 
fined  $50  and  costs,  'Vhich  said  fine  was  paid 
by  defendants,  or  some  of  them."  In  another 
paragraph  it  was  alleged  that  "said  defend- 
ants, Levi  ft  Co.,  gave  bond  for  said  boy 
after  his  arrest,  and  the  boy's  fine  was  paid 
by  them.**  No  service  was  made  on  any  of 
the  defendants  except  McCall;   an  entry  of 


non  est  Inventus  being  made  as  to  J.  B.  Levi. 
McCall  Interposed  a  general  and  special  de- 
murrer. Counsel  for  the  plaintiff  made  an 
oral  motion  to  strike  the  demurrers,  on  the 
ground  that  they  were  filed  by  one  of  the 
partners,  D.  D.  McCall,  In  his  individual 
capacity,  and  not  as  one  of  the  partners,  or 
in  the  Interest  of  the  partnership.  This  mo- 
tion was  overruled.  The  general  demurrer 
was  sustained,  and  the  case  dismissed.  The 
plaintiff  excepted. 

[1]  1.  In  the  petition  the  defendants  named 
were  an  Individual  and  a  partnership,  alleged 
to  be  composed  of  two  named  persons.  It 
does  not  appear  that  any  service  was  made 
on  the  individual  defendant  There  was  an 
entry  of  service  on  one  of  the  partners,  *^one 
of  the  firm  of  J.  E.  Levi  ft  Co.,**  and  an  entry 
of  non  est  inventus  as  to  the  other.  The 
partner  served  Interposed  a  demurrer.  A  mo- 
tion was  made  to  strike  this,  on  the  ground 
that  it  was  filed  by  one  partner  individually 
and  not  In  the  interest  of  the  partnership. 
It  was  properly  overruled.  16  En'c.  PI.  ft 
Pr.  941 ;  Wynne  t.  Millers  ft  Sibley,  01  Ga. 
843;  Importers',  etc.  Bank  t.  McGhees  ft  Co., 
88  Ga.  702,  710,  16  S.  E.  27. 

[2]  2.  It  was  alleged  that,  on  account  of 
the  failure  of  some  of  the  machinery  of  the 
automobile  to  work  properly,  the  car  was 
stopped  at  or  near  the  limits  of  the  city  of 
Atlanta,  and  Levi  ft  Co.  were  notified  to  send 
for  it  and  take  it  to  their  place  of  business 
for  repairs,  and  thereupon  "sent  one  of  their 
men  for  said  machine,"  but  that  the  man 
so  sent,  by  doing  some  work  on  the  machine, 
found  it  unnecessary  to  pull  the  car  to  its 
destination,  and  that  he  and  the  owner  of 
the  car  directed  a  young  negro  boy,  who  was 
Inexperienced  and  had  no  license  to  drive 
an  automobile  in  the  city,  to  take  It  to  the 
place  of  business  of  Levi  ft  Co.  The  em- 
ploy6  of  the  defendant  firm  does  not  appear 
to  have  been  present  when  the  plaintiff  was 
hurt.  There  was  no  allegation  that  the  man 
sent  by  the  firm  to  carry  the  machine  to 
their  place  of  business  had  any  further  au- 
thority, or  that  he  was  authorized,  expressly 
or  impliedly,  to  employ  the  boy,  or  direct 
him  to  carry  the  machine  to  Its  destination; 
nor  was  there  any  allegation  that  the  boy 
was  an  employ^  of  the  firm.  So  far  as  ap- 
pears from  the  petition,  the  man  sent  to  get 
the  machine  acted  outside  the  scope  of  his 
authority  In  employing  the  boy  and  deliver- 
ing the  machine  to  him.  Under  such  circum- 
stances, the  firm  was  not  liable  for  the  negli- 
gence of  the  boy,  unless  the  act  of  employ- 
ment was  ratified  by  them.  Atlanta  ft  West 
Point  R.  Co.  V.  West,  121  Ga.  641,  49  S.  E. 
711,  67  L.  B.  A.  701,  104  Am.  St  Rep.  179; 
Cooper  V.  Lowrey,  4  Ga.  App.  120,  60  S.  E 
1015;  Mechem  on  Agency,  §§  185,  197. 

[3]  3.  There  was  no  sufficient  allegation  of 
ratification.  It  was  not  alleged  that  the  de- 
fendant firm  confirmed  or  ratified  the  act  of 
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their  employ^  In  procuring  the  snbagent 
The  only  averment  on  that  subject  was  that, 
after  the  plaintiff  had  been  injured  by  be- 
ing struck  by  the  automobile  while  It  was 
driven,  the  boy  driver  was  prosecuted  In  the 
recorder*s  court  of  the  city  for  violating  a 
dty  ordinance  regulating  the  manner  in 
which  automobiles  should  be  run,  and  was 
fined,  and  that  the  firm  gave  bond  for  the 
appearance  of  the  boy  after  his  arrest,  and 
paid  his  fine.  What  was  the  ordinance  vio- 
lated did  not  appear.  In  another  part  of  the 
petition  it  was  stated  that  the  fine  was  paid 
*'by  defendants,  or  some  of  them."  Had 
there  been  a  proper  allegation  of  ratification 
of  the  employment  of  the  boy  and  the  in- 
trusting of  the  machine  to  him,  perhaps  the 
facts  above  mentioned  might  have  been  ad- 
missible In  evidence  as  bearing  oh  the  ques- 
tion, leaving  the  Jury  to  draw  proper  infer- 
ences or  conclusions  firom  them  and  any  other 
evidence  pointing  toward  ratification,  if  there 
was  any.  But  the  pleader  must  allege  his 
case,  and  not  merely  set  out  certain  detached 
pieces  of  evidence,  which  do  not  directly 
prove  ratification,  and  trust  to  Inference  to 
supply  the  lack  of  It  The  petition  alleged 
neither  express  nor  Implied  authority  on  the 
part  of  the  person  sent  for  the  automobile 
to  employ  the  person  who  was  driving  it 
when  the  plaintiff  was  injured,  nor  ratifica- 
tion of  his  act  in  so  doing.  It  was,  therefore, 
properly  dismissed  on  demurrer. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HILI^  J.,  not  presiding. 

(137  Ga.  407) 

PBOCTOR  &  GAMBLE  CO.  v.  BLAKBLY 
OIL  &  FERTILIZEB  CO. 

(Supreme  Court  of  Georgia.     Dec.  14,  1911. 
Behearing  Denied  Jan.  12,  1912.) 

(SyUahut  by  the  Court.) 

1.  Customs  and  Usages  (S  17*)— Evidence— 
Admissibility. 

Where  differences  arose  between  parties 
in  relation  to  the  purchase  and  sale  of  cotton 
seed  oil,  and  the  differences  were  submitted  for 
arbitration  by  the  parties  thereto  in  writing, 
"to  the  arbitration  and  decision  of  the  arbitra- 
tion committee  on  cotton  seed  products  of  the 
Memphis  Merchants*  Exchange,  or  a  quorum  of 
them,"  etc.,  it  is  not  competent  to  prove  a  cus- 
tom of  the  exchange  which  varies  the  plain 
written  agreement  of  such  submission. 

[Ed.  Note. — For  other  cases,  see  Customs 
and  Usages,  Cent.  Dig.  §  34;  Dec.  Dig.  §  17;* 
Evidence,  Cent.  Dig.  §§  1945-1952.] 

2.   SUFFrCIENCT  OF  EVIDENCE. 

The  verdict  is  supported  by  the  evidence 
in  this  case. 

3.  Arbitration  and  Award   ({  26*)— Sub- 
mission—Performance  OR  Breach. 

Where  by  the  terms  of  a  written  submis- 
sion to  an  arbitration  committee,  which  is  com- 
posed of  five  members  of  a  regular  standing 
committee  of  the  Memphis  Merchants'  Ex- 
change, one  of  the  members  is  absent  and  fails 
to  act,  but  another  person,  not  a  member  of  the 
regular  standing  arbitration  committee,  is  sub- 
stituted by  the  chairman  of  the  committee  to  act 


in  the  place  of  the  absent  member,  such  appoint- 
ment being  without  the  consent  of  one  of  the 
parties  to  the  submission,  and  the  snbstitated 
arbitrator  hears  the  matter  in  controversy  and 
signs  the  award  with  the  other  committeemen, 
it  follows,  as  a  matter  of  law,  under  the  con- 
tract of  submission,  that  the  award  is  null 
and  void,  and  cannot  be  the  foundation  of  a 
suit  predicated  thereon. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent.  Dig.  {{  131-136;  Dec  Dig. 
S  26.*] 

Error  from  Superior  Court,  Early  County; 
W.  O.  Worrill,  Judge. 

Action  by  the  Proctor  &  Gamble  Company 
against  the  Blakely  Oil  ft  Fertilizer  Com- 
pany. Judgment  for  plaintiif,  and  defendant 
brings  error.    Affirmed. 

D.  F.  Crosland,  for  plaintiff  In  error.  C 
L.  Glessner  and  J.  B.  Pottle,  for  defendant 
in  error. 

HILL,  J.  This  Is  the  third  time  this  case 
has  been  before  this  court  It  will  be  found 
reported  in  128  Ga.  606,  57  S.  E.  879,  and 
134  Ga.  139,  67  S.  E.  389.  The  decisions  in 
those  cases  turned  upon  questions  of  proce- 
dure, exclusion  of  evidence,  defenses,  etc, 
but  the  case  was  finally  remanded  to  the 
trial  court  for  determination  upon  its  merits. 
The  present  case  was  brought  by  the  Proc- 
tor &  Gamble  Company  against  the  Blakely 
Oil  &  Fertilizer  Company  in  Early  superior 
court  for  the  sum  of  $1,732.38,  alleged  to  be 
due  the  plaintiff  by  the  defendant  by  reason 
of  a  certain  award  finding  said  amount  due 
the  plaintiff  by  the  Blakely  Oil  &  Fertilizer 
Company.  It  was  alleged  by  the  plaintiff 
that  it  purchased  from  the  defendant  two 
tanks  of  crude  cotton  seed  oil,  on  a  basis  of 
"prime**;  that  upon  the  arrival  of  the  oil  at 
destination  a  difference  arose  between  the 
plaintiff  and  the  defendant  as  to  the  quality 
of  the  oU,  and  as  to  what  deduction  should 
be  allowed  the  plaintiff,  if  any,  from  the 
contract  price  of  33%  cents  per  gallon;  that 
the  plaintiff  had  paid  for  the  oil  on  the  basis 
of  prime  crude  at  the  contract  price  of  33% 
cents  per  gallon;  that  under  the  terms  of 
the  contract  of  submission  the  differences  be- 
tween the  plaintiff  and  the  defendant  were 
to  be  submitted  to  the  arbitration  and  deci- 
sion of  the  arbitration  committee  on  cotton 
seed  products  of  the  Memphis  Merchants* 
Exchange,  or  a  majority  of  them;  that  the 
arbitration  committee  did,  on  the  7th  day  of 
May,  1903,  make  their  award,  in  which  they 
held  that  the  oil  was  not  "prime  crude,"  and 
accordingly  awarded  the  plaintiff  13  cents 
per  gallon  on  each  tank,  which  amounted  to 
the  sum  of  $1,732.38.  The  defendant,  in  its 
answer,  among  other  defenses,  alleged  that 
the  award  was  not  binding  upon  it;  that  it 
was  void  and  of  no  effect,  because  the  con- 
tract and  agreement  of  submission  claimed 
by  the  plaintiff  to  have  been  made  by  the 
defendant  provided  that  the  differences  and 
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controTersles  between  tbe  parties  were  to  be 
submitted  to  tbe  arbitration  and  decision  of 
^'the  arbitration  committee  of  cotton  seed 
products  of  tbe  Mempbis  Mercbants*  Ez- 
cbange,  or  a  quorum  of  tbem;**  but  defend- 
ant allejged  tbat  tbe  award  was  signed  by 
one  A.  H.  D.  Perkins,  wbo  was  not  a  mem- 
ber of  tbe  arbitration  committee  on  cotton 
seed  products  of  said  Mempbis  Merchants* 
Exchange,  but  tbat  said  Perldns  was  called 
in  by  four  members  of  said  committee  to 
take  tbe  place  of  an  absent  member  of  tbe 
committee,  to  wit,  H.  P.  Johnson;  that  said 
Perkins  participated  in  said  arbitration  and 
award  without  the  Imowledge  or  consent  of 
the  defendant,  which  had  but  recently,  and 
since  the  award  was  published,  discovered 
that  the  said  Perkins  participated  in  the 
award,  and  that  he  was  not  a  member  of 
the  arbitration  committee  of  the  Memphis 
Merchants'  Exchange,  to  tbe  members  of 
which  alone  were  the  matters  in  controversy 
between  plaintiff  and  defendant  submitted 
under  the  alleged  contract  of  submission. 
After  tbe  charge  of  the  court,  the  jury  re- 
turned a  verdict  In  favor  of  tiie  defendant, 
the  Blakely  Oil  &  Fertilizer  Company.  A 
motion  for  a  new  trial  was  made  by  the 
Proctor  &  Gamble  Company  on  the  various 
grounds  therein  stated,  which  was  overruled 
by  the  court,  and  this  ruling  is  assigned  as 
error. 

[1-3]  We  think  that  the  decision  of  this 
case  rests  upon  the  proper  construction  of 
the  contract  or  "agreement  for  arbitration*' 
entered  into  between  the  parties  to  this  case. 
That  agreement  is  as  follows:  "Memphis 
Merchants*  Exchange.  Agreement  for  Arbi- 
tration. This  article  of  agreement,  made  and 
entered  Into  this  27th  day  of  April,  A.  D. 
1903,  witnesses:  That  whereas,  difference 
and  controversies  are  now  existing  and  pend- 
ing between  Blakely  Oil  &  Pert.  Co.,  Blakely, 
6a.,  and  the  Proctor  &  Gamble  Company, 
Cincinnati,  Ohio,  in  relation  to  purchase  and 
sale  of  cotton  seed  oU,  terms,  basis  prime 
crude  weights  and  quality  guaranteed,  in  ac- 
cordance with  the  rules  of  the  Memphis  Mer- 
chants' Exchange,  arbitration  at  Memphis: 
Now,  therefore,  we,  the  undersigned,  do  here- 
by mutually  and  voluntarily  agree  to  submit 
the  said  differences  and  controversies  to  the 
arbitration  and  decision  of  tbe  arbitration 
committee  on  cotton  seed  products  of  the 
Memphis  Merchants'  Exchange,  or  a  quorum 
of  them,  with  the  right  of  appeal  on  the 
part  of  either  of  the  above-named  parties  to 
the  committee  of  appeals,  according  to  the 
rules  and  regulations  of  said  Memphis  Mer- 
chants' Exchange;  and  we  do  further  au- 
thorize and  empower  the  said  arbitration 
committee,  or  a  quorum  of  them,  or,  In  case 
of  appeal,  the  said  committee  of  appeals,  or 
a  quorum  of  them,  to  arbitrate,  award,  ad- 
Just,  and  determine  the  differences  now  ex- 
isting between  us  in  the  aforesaid  matter. 


A  decision  is  desired  upon  the  following 
points:  Whether  or  not  samples  marked  'P 
and  G  85.  and  632  Blakely,  Ga.,  April  7tb' 
contain  prime  crude  cotton  seed  oil;  if  not, 
to  what  allowance  per  gallon  is  the  Proctor 
&  Gamble  Co.  entitled?  Samples  to  be  sub- 
mitted by  the  Proctor  &  Gamble  Company, 
and  properly  tested  by  the  official  chemist." 
It  will  be  observed  upon  an  inspection  of  this 
agreement  that  differences  existing  between- 
plaintiff  and  defendant  in  relation  to  the  pur- 
chase and  sale  of  certain  cotton  seed  oil,  and 
the  price  paid  therefor,  and  the  differences 
as  specified  in  said  contract,  were  to  be  sub- 
mitted "to  the  arbitration  and  decision  of 
the  arbitration  committee  on  cotton  seed 
products  of  the  Memphis  Merchants'  Ex- 
change, or  a  quorum  of  them,"  etc  It  ap- 
pears from  the  record  that  one  A  H.  D.  Per- 
kins, who  was  not  a  member  of  the  regular 
standing  arbitration  committee,  though  a 
member  of  the  Exchange,  was  called  in  by 
the  chairman  of  the  arbitration  committee  of 
the  Memphis  Merchants'  Exchange,  and  was 
a  party  to  the  award  which  is  the  f oundatioB 
of  the  present  suit,  without  the  knowledge 
or  consent  of  the  defendant  in  this  case. 

It  is  insisted  on  the  part  of  the  plain- 
tiff in  error  that  the  substitution  of  Perkins 
as  a  member  of  the  arbitration  committee 
for  a  regular  member  of  the  arbitration 
committee,  who  was  absent,  was  the  result 
of  a  long,  constant,  and  common  practice  or 
usage  of  the  Memphis  Merchants'  Exchange, 
and  therefore  was  valid  and  binding,  as  a 
matter  of  law,  upon  both  parties  to  the 
award;  and  it  is  insisted  that,  inasmuch  as 
the  court  charged  the  Jury  that  if  such  prac- 
tice did  as  a  matter  of  fact  exist,  such 
practice  would  be  valid  and  binding  as  a 
matter  of  law  upon  both  plaintiff  and  de- 
fendant, the  verdict  of  the  jury  finding 
against  such  charge  was  contrary  to  law 
and  the  evidence  and  without  evidence  to 
support  it  To  this  contention  and  charge 
we  cannot  give  our  assent  We  hold  that 
the  contract  entered  into  between  the  plain- 
tiff and  defendant  was  equally  binding  up- 
on both.  By  the  terms  of  that  agreement 
all  differences  and  controversies  were  to  be 
submitted  "to  the  arbitration  committee  <m 
cotton  seed  products  of  the  Memphis  Mer- 
chants' Exchange,  or  a  quorum  of  them," 
etc;  and  no  custom  or  long-continued  prac- 
tice, which  substituted  one  not  a  member  of 
that  arbitration  committee  for  one  wbo  was, 
would  be  binding  on  the  defendant  without 
its  consent  When  that  agreement  was  en- 
tered Into,  the  defendant  doubtless  knew 
who  composed  that  committee,  and  with  a 
knowledge  of  the  personnel  of  such  commit- 
tee it  might  readily  sign  such  an  agreement; 
but  it  is  in  effect  making  a  new  agreement 
to  substitute,  without  the  consent  of  the  de- 
fendant, a  new  committeeman  for  one  al- 
ready agreed  to  in  writing  by  the  defendant 
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and  tbe  plaintiff  as  welL  If  one  can  be  sub- 
stituted by  custom,  wby  not  two»  or  three, 
or  four?  In  fact,  A.  S.  Graves,  the  secre- 
tary of  the  Memphis  Merchants'  Exchange, 
testified  that  the  chairman  could  have  call- 
ed In,  under  the  custom,  three  more  persons 
to  fill  the  places  of  regular  members  of  the 
committee  who  might  be  absent  Surely  the 
parties  to  the  original  agreement  never  con- 
templated such  a  condition  as  that  It  Is 
one  thing  to  agree  to  a  certain  standing 
committee  as  a  board  of  arbitration;  but  it 
is  quite  a  different  thing  to  have  that  com- 
mittee, or  any  portion  of  It,  left  off  the 
board  of  arbitration,  and  an  entirely  differ- 
ent member,  or  members,  substituted  there- 
for, without  the  consent  of  one  party  to  the 
agreement  We  hold  that  a  custom  of  the 
Memphis  Merchants'  Exchange,  which  was 
not  authorized  by  their  printed  rules  or  reg- 
ulations, and  which  Is  In  confilct  with  the 
written  contract  or  agreement  of  submis- 
sion to  arbitration  between  the  parties  In 
this  case,  cannot  be  proven  In  order  to  sus- 
tain an  award  which  was  rendered  by  arbi- 
trators one  of  whom  was  not  authorized  to 
act  by  the  agreement  of  arbltraiblon.  See 
Werner  v.  Footman,  54  Ga.  128  (6);  Emery  v. 
Atlanta  Real  Estate  Exchange,  88  Ga.  330 
(2),  14  S.  B.  656. 

It  Is  further  Insisted  by  plaintiff  In  er- 
ror that  the  submission  was  to  be  according 
to  rules  and  regulations  of  the  Memphis 
Merchants'  Exchange,  and  that  there  were 
printed  rules  of  the  exchange  which  provid- 
ed for  a  contingency  In  which  a  vacancy  on 
the  committee  could  be  filled,  and  the  man- 
ner of  filling  It;  that  all  previous  rules  and- 
regulatlons  were  abolished;  and  that  while 
this  usage  or  practice,  If  consistent  with  a 
written  by-law  or  regulation,  would  never- 
theless be  valid  and  prevail  over  and  re- 
peal the  same,  yet  under  the  facts  of  this 
case,  the  usage  was  In  no  sense  In  conflict 
with  any  written  regulation,  but  was  supple- 
mentary merely  to  existing  rules,  etc.  We 
think  otherwise,  and  that  an  award  made  by 
certain  members  of  the  regular  committee  of 
the  Memphis  Merchants'  Exchange  and  an 
outside  member  of  the  exchange  was  not  a 
compliance  with  the  written  submission  for 
an  award;  nor  was  this  rendered  a  compli- 
ance with  the  submission  by  showing  a  cus- 
tom of  the  committee  to  supply  the  place  of 
absent  members  by  calling  In  other  members 
of  the  exchange  to  take  part  In  arbitrations. 
It  Is  therefore  our  opinion  that  notwith- 
standing that  portion  of  the  charge  of  the 
court  above  referred  to,  the  Jury,  under  the 
law  and  the  facts,  reached  a  correct  verdict 
The  ruling  here  made  makes  it  unnecessary 
to  pass  upon  the  other  questions  made  in 
the  record. 

Judgment  afilrmed.  All  the  Justices  con- 
cur. 


(U7  Q&.  an) 
HUNTER  T.  BOWEN. 
(Supreme  Court  of  Georgia.     Dec  1S»  tDll.) 

(8yllalu9  hy  the  Court.) 

1.  Ejectment    ({   64*)— Pleadino— Descrip- 
tion OF  Land— Dbmukbee, 

In  an  equitable  action,  which  is  the  sab* 
stantial  equivalent  of  a  suit  to  recover  land* 
the  premises  sought  to  be  recovered  must  be 
definitely  described*  As  against  a  special  de- 
murrer, a  description  is  too  indefimte  which 
describes  the  land  in  controversy  as  situated 
in  the  southeast  comer  of  the  western  half  of 
a  certain  lot  in  a  certain  land  district  of  a 
certain  county,  bought  from  the  defendant  and 
on  which  he  is  farming,  and  adjacent  to  other 
lands  of  the  defendant,  without  giving  the  area 
or  the  dimensions  of  the  lot,  or  other  descrip- 
tive words  identifying  the  premises,  so  that 
the  sheriff,  in  the  execution  of  a  writ  of  pos- 
session, can  deliver  the  possession  in  accord- 
ance with  its  mandate. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  |i  158-164;   Dec  Dig.  |  64.^] 

2.  Rbcbivebs  (t  19*)— Insolvency  or  Teh* 
ANT— Suit  to  Recover  Land. 

A  landlord  may  maintain  against  his  in- 
solvent tenant  in  possession,  who  is  allowing 
the  land  to  deteriorate,  a  suit  to  recover  the 
land  and  to  prevent  waste  pendente  lite,  by 
the  appointment  of  a  receiver  to  take  posses- 
sion of  the  land  and  hold  the  rents  and  profits 
until  final  decree. 

[Ed.  Note.— For  other  cases,  see  Beceiven^ 
Cent.  Dig.  I  27;    Dec.  Dig.  {  19.*] 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty;  U.  V.  Whipple,  Judge. 

Action  by  R.  V.  Bowen  against  G.  E.  Hunt- 
er. Judgment  for  plalntiil,  and  defendant 
brings  error.    Reversed. 

Otis  H.  Elkins,  for  plaintiff  in  error.  Hay- 
good  ft  Cutts,  for  defendant  in  error. 

EVANS,  P.  J.  The  plaintiff,  B.  V.  Bowen» 
filed  his  petition  against  G.  E.  Hunter,  al- 
leging that  he  was  the  "owner  of  a  certain 
tract  of  land  situated  in  the  southeast  corner 
of  the  west  half  of  lot  of  land  No.  269  in 
the  Third  district  of  originally  Irwin  (aft- 
erwards Wilcox,  now  Ben  Hill)  county;  the 
title  thereto  being  derived  as  herein  shown: 
The  said  described  tract  of  land  and  oth- 
er portions  of  the  same  land  lot  in  the  year 
1887  belonged  to  D.  E.  Hunter,  the  father  of 
the  defendant,  who  had  long  owned  the  same 
and  been  In  actual  possession  thereof,  and 
his  ownership  and  possession  were  op&i» 
peaceable,  and  notorious,  and  accompanied 
by  a  claim  of  right  On  September  27,  1887, 
the  said  D.  E.  Hunter  conveyed  to  his  said 
son  a  portion  of  the  land  above  described, 
and  thereupon  his  son,  the  defendant,  G. 
E.  Hunter,  took  possession  of  the  said  lot 
of  land,  and  remained  in  actual  possession 
thereof,  living  and  farming  thereon,  until 
the  31st  day  of  August,  1906.  On  the  27th 
day  of  Septembtf ,  1887,  the  said  G.  B.  Hunt- 
er borrowed  from  the  petitioner  1209.50,  and 
thereupon  on  said  date  the  said  G.  E.  Hunt- 
er executed  to  petitioner  a  warranty  deed 
in  fee  simple,  conveying  to  him  the  said  de- 
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ecribed  piece  of  land,  which  deed  was  duly 
executed,  and  was  recorded,  on  April  11, 
1904,  in  the  clerk's  office  of  Wilcox  superior 
conrt,  where  the  land  was  at  that  time  lo- 
cated; the  deed  being  recorded  in  Deed 
Book  U,  p.  620."  It  was  further  alleged 
that,  though  this  deed  was  unconditional  on 
Its  fbce,  yet  it  was  understood  that  the  de- 
fendant would  hare  the  priTllege  of  paying 
back  the  indebtedness  and  repurchasing  the 
land,  but  that  he  agreed  to  and  did  pay 
rent  for  the  premises  during  the  time  he  held 
the  same.  On  August  81, 1905,  it  was  agreed 
between  the  plaintiff  and  defendant  that 
the  plaintiff  should  pay  to  the  defendant  the 
additional  sum  of  $350,  and  should  become 
the  absolute  owner  of  the  tract  of  land, 
and  that  the  defendant  should  make  to  the 
plaintiff  a  quitclaim  deed  for  the  purpose 
•f  showing  that  he  had  parted  with  his  right 
of  redemption.  Accordingly  the  transaction 
was  consummated,  and  the  additional  pur- 
chase money  paid,  and  on  said  date  the  de- 
fendant executed  to  petitions  his  certain 
quitclaim  deed,  reciting  a  consideration  of 
$000,  and  conveying  to  petitioner  the  same 
described  premises,  which  deed  was  duly 
executed  and  recorded  in  the  clerk's  office  of 
Ben  Hill  county  February  11,  1909,  in  Deed 
Book  4,  page  37.  It  was  further  alleged 
that  the  defendant  remained  on  the  premis- 
es the  succeeding  year  of  1906,  under  an 
agreement  to  pay  a  rental  of  $48.  The  de- 
fendant failed  to  pay  the  rent  for  1906,  and 
the  plaintiff  caused  a  distress  warrant  to 
be  issued  and  levied  upon  certain  property, 
which  was  claimed  by  members  of  the  de- 
fendant's family.  That  on  January  20,  1906, 
being  unable  to  collect  his  rent,  he  sued  out 
a  warrant  against  the  defendant  as  a  ten- 
ant holding  over,  and  the  defendant  under 
this  warrant  was  dispossessed  by  a  deputy 
sheriff  of  the  county;  and  afterwards  the 
defendant  re-entered  possession  and  has 
since  that  time  forcibly  and  unlawfully  held 
possession  of  the  premises.  That  he  was 
prosecuted  in  the  city  court  of  Fitzgerald 
for  trespass  on  account  of  the  manner  in 
which  he  took  possession  of  the  land,  and 
he  had  continued  his  case  for  at  least  three 
terms  of  court  on  various  pretexts.  That 
the  plaintiff,  in  the  hope  of  satisfying  the 
defendant,  caused  the  land  to  be  procession- 
ed, due  notice  having  been  given  to  the  de- 
fendant, who  was  in  possession  of  an  ad- 
joining piece  of  land,  which  he  claimed  sub- 
ject to  a  long  loan  deed  to  the  same.  That 
the  prooessioners  awarded  the  land  to  the 
plaintiff,  but  notwithstanding  all  of  these 
facts  the  defendant  continue?  in  possession 
of  the  land,  making  a  crop  thereon,  and  re- 
fusing to  allow  the  plaintiff  to  take  charge 
of  the  same.  That  the  defendant  is  insol- 
vent, and  it  is  doubtful  whether  the  crop 
on  the  premises  will  be  sufficient  to  pay  the 
rent.  Wherefore  the  petitioner  prayed  that 
a  receiver  be  api>ointed  to  take  charge  of 
the  entire  premises,  including  the  crops,  that 


the  defendant  be  enjoined  from  interfering 
with  the  possession  of  the  receiver,  that  the 
premises  be  decreed  to  be  the  property  of 
the  plaintiff,  that  it  be  decreed  that  the  de- 
fendant has  no  claim  or  interest  therein, 
and  for  permanent  injunction,  general  relief, 
and  process.  The  defendant  demurred  gen- 
erally to  the  petition,  on  the  ground  that  no 
cause  of  action  was  stated,  and  that  "the 
allegations  of  said  petition  set  forth  no  de- 
scription sufficiently  accurate  and  definite  to 
enable  the  court  legally  to  enter  any  decree 
granting  any  of  the  prayers  of  said  peti- 
tion.'* The  court  construed  the  demurrer  to 
be  general,  and  overruled  it,  and  the  case 
proceeded  to  trial,  resulting  in  a  verdict'  for 
the  plaintiff.  The  defendant  moved  for  a 
new  trial,  which  was  denied,  and  he  ex- 
cepted. 

[1]  1.  The  petition  was  in  the  nature  of  an 
equitable  action  of  ejectment.  The  plaintiff 
prayed  for  a  decree  declaring  the  title  to 
be  in  him,  and  to  enjoin  the  defendant  from 
interfering  with  the  premises.  The  defend- 
ant was  alleged  to  be  in  possession,  and  the 
plaintiff  sought  to  have  him  deliver  up  pos- 
session to  the  receiver,  who  was  to  turn 
over  the  land  to  him  in  the  event  that  he 
prevailed.  A  suit  of  this  character  is  sub- 
.stantially  the  equivalent  of  an  action  of 
ejectment  In  Harwell  v.  Foster,  97  Ga. 
264,  22  S.  B.  994,  it  was  held:  "It  is  essen- 
tial to  the  maintenance  of  an  action  of  eject- 
ment that  the  premises  alleged  to  have  been 
demised  be  described  with  such  certainty  as 
that,  in  the  event  of  a  recovery  by  the  plain- 
tiff, a  writ  of  possession  issued  upon  the 
Judgment,  and  describing  the  premises  as 
laid  in  the  declaration,  shall  so  Identify  the 
premises  sued  for  as  that  the  sheriff,  in 
the  execution  of  the  writ,  can  deliver  the 
possession  in  accordance  with  its.  mandate." 
This  case  has  since  been  followed.  Clark 
V.  Knowles,  129  Ga.  291,  58  S.  E.  641;  Holly- 
wood Cemetery  v.  Hudson,  183  Ga.  276,  65 
S.  E.  777.  The  only  description  of  the  land 
is  that  contained  in  the  second  paragraph 
of  the  petition,  which  describes  the  land  as 
situated  in  the  southeast  coiner  of  the  west 
half  of  lot  of  land  No.  269.  Neither  the  area 
nor  the  dimensions  of  the  lot  are  given;  and 
its  shape,  whether  in  the  form  of  a  square, 
or  other  geometrical  figure,  or  of  irregular 
shape,  is  left  to  conjecture.  The  further  al- 
legation that  it  is  the  same  land  upon  which 
the  defendant  was  farming,  or  the  same  land 
that  was  described  in  a  certain  deed  recorded 
in  the  clerk's  office,  which  is  not  attached, 
will  not  serve  to  aid  the  defective  descrip- 
tion, as  against  a  special  demurrer.  The 
rule  of  pleading  is  that  the  property  sought 
to  be  recovered  must  be  definitely  described 
in  the  pleadings.  We  think  that  ground  of 
the  danurrer  which  complains  of  the  in- 
sufficiency of  the  description  of  the  premises 
was  special,  and  not  general,  and  that  the 
defendant  was  entitled  to  have  a  more  spe- 
cific description  of  the  land.    The  plaintiff 
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prayed  for  a  memorial  record  declaring  that 
he  had  title  to  the  land  In  controversy,  and 
the  defendant  had  the  right  to  demand  that 
the  petition  definitely  describe  the  land  as  a 
basis  of  the  decree.  Not  only  this,  but  the 
petition  affirmatively  disclosed  that  the  de- 
fendant was  in  possession  of  adjacent  land, 
claiming  title  thereto;  and  it  was  important 
that  the  land  should  be  so  accurately  de- 
scribed as  to  locate  the  boundaries  between 
the  land  of  the  contending  parties.  This 
special  demurrer  should  have  been  sustained. 

[2]  2.  If  the  land  had  been  definitely  de- 
scribed, the  petition  made  a  case  entitling 
the  plaintiff  to  relief.  Patterson  y.  Clark, 
89  Ga.  700,  15  S.  B.  641;  Tufts  v.  Littie,  56 
Qa.  139;  Vizard  v.  Moody,  117  Ga.  67,  43  S. 
B.  426.  In  view  of  the  erroneous  ruling  on 
the  special  demurrer,  it  becomes  necessary  to 
consider  the  various  grounds  of  the  motion 
for  new  trial. 

Judgment  reversed.  All  the  Justices  eon- 
car,  except  HILL,  J.,  not  presiding. 


as7  G«u  225) 

NICHOLSON  V.  DILLARD. 
(Supreme  Court  of  Georgia.     Dec.  14,  1911.) 

(SyUabuB  hy  the  Court,) 

1.  Appeal  and  Ebrob  (§  637*)— Biix  of  Bz- 
CEFTioNB  —  EiBBOBS  —  Time  fob  Pbesenta- 

TION. 

The  motion  to  dismiss  the  bUl  of  excep- 
tions in  this  case  is  without  merit,  as  it  comes 
within  the  ruling  made  in  the  case  of  Castle- 
berry  V.  Parrish,  135  Ga.  527,  69  S.  E.  817. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  637.*] 

2.  Libel  and  Slandeb  ({  9*)— Wobds  Ao- 

TIONABLB— INJUBT   IN    PBOFESSION. 

The  following  words,  spoken  of  a  female 
school-teacher,  are  actionable  in  a  suit  for  slan- 
der, brought  by  the  person  of  whom  the  words 
were  spoken  against  the  person  speaking  them, 
to  wit:  **That  under  the  circumstances  I  can- 
not send  to  her;  that  her  character  was  not 
good;  that  my  daughter  Claudie  Dillard  had 
heard  things  concerning  her  character,  and 
that  she  would  not  go  to  her  unless  I  made 
her;  that  I  have  been  told  things  by  several 
that  pointed  to  bad  character;  that  I  have 
been  told  by  young  men  that  they  had  been  to 
her  home  and  had  taken  drinks  of  coca-cola, 
cider,  or  something,  and  that  she  would  give 
toasts  that  would  actually  make  them  blush, 
and  that  she  and  her  sister,  Susie  Nicholson, 
lived  in  a  home  alone  in  Buena  Vista,  and 
that  this  house  was  a  regular  stopping-off 
place  for  traveling  men;  that  if  she  was  taken 
for  a  teacher  it  will  cut  me  out  of  school,  as 
she  was  mighty  fast  from  what  I  have  been 
told,  and  I  believe  what  I  have  heard  to  be 
true;  that  I  have  a  particular  reason  for  not 
sending  to  her;  that  I  have  been  told  that  her 
character  was  bad;  that  I  have  been  particular 
with  my  own  girl,  and  I  don't  [care]  for  her 
to  associate  with  her." 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §§  80-90;   Dec  Dig.  {  9.*] 

3.  Libel  and  Slandeb  (§  9*)— Wobds  Ac- 
tionable—In  jxtbt  TO  Pebson  in  Tbade  ob 
Pbofession. 

At  common  law  only  words  imputing  a 
crime  to  another  were  actionable  per  se;    but 


under  our  statute  words  calculated  to  injure 

one  in  his  trade  or  profession  are  actionable. 

[Ed.  Note.^For  other  cases,  see  libel  and 

Slander,  Cent.  Dig.  {§  80-90;   Dec  Dig.  S  9.*] 

4.  Libel   and   Slandeb    (|S   36,   60,    51*)— 

PbITILEOED      COliliUNICATIONB  —  RESPONSI- 
BILITY. 

Privileged  communications  are  absolute  or 
conditional;  in  the  former  case,  the  privilege 
is  a  bar  to  recovery;  in  the  latter  case,  in 
order  for  communications  to  be  so  privileged 
as  to  be  a  bar  in  a  suit  for  slander,  it  must 
appear  that  the  words  were  spoken  bona  fide 
to  protect  the  speaker's  private  interests,  and 
not  with  malicious  intent. 

[Ed.  Note. — ^For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  {{  11^150;  Dec  Dig.  U 
36,  50,  51.*] 

Error  from  Superior  Court,  Chattahoochee 
County;    S.  P.  Gilbert,  Judge. 

Action  by  Mary  Nicholson  against  J.  S. 
Dillard.  From  a  Judgment  sustaining  a  de- 
murrer to  the  petition,  plaintiff  brings  error. 
Reversed. 

J.  J.  Dunham,  C.  C  Mlnter,  and  Hatcher 
&  Hatcher,  for  plaintiff  in  error.  Wynn  A 
Wohlwender,  for  defendant  in  error. 

HILL,  J.  Mary  Nicholson  filed  her  peti- 
tion against  James  S.  Dillard,  in  which  it 
was  alleged  that  the  defendant  did  falsely 
and  maliciously  say  of  plaintiff  to  Mr.  C  H. 
McGlaun,  who  had  called  on  petitioner  in 
behalf  of  petitioner's  application  to  teach 
school:  "That  under  the  circumstances  I 
cannot  send  to  her  (meaning  petitioner) ;  that 
her  (meaning  petitioner)  character  was  not 
good  (meaning  that  petitioner  was  not  virtu- 
ous); that  my  daughter  Claudie  Dillard  had 
heard  things  concerning  her  (meaning  peti- 
tioner's) character,  and  that  she  (meaning 
his  daughter  Claudie)  would  not  go  to  her 
(meaning  petitioner)  unless  I  made  her  (mean- 
ing his  daughter  Claudie);  that  I  have  been 
told  things  by  several  that  pointed  to  bad 
character  (meaning  that  petitioner  was  not 
a  virtuous  woman);  that  I  have  been  told  by 
young  men  that  they  (meaning  the  young 
men)  had  been  to  her  (meaning  petitioner's) 
home  and  had  taken  drinks  of  coca-cola, 
cider,  or  something,  and  that  she  (meaning 
petitioner)  would  give  toasts  that  would  ac- 
tually make  them  (meaning  the  young  men) 
blush  (meaning  that  petitioner  was  a  de- 
bauched and  immoral  person),  and  that  she 
(meaning  petitioner)  and  her  (meaning  peti- 
tioner's) sister,  Susie  Nicholson,  lived  in  a 
home  alone  in  Buena  Vista,  and  that  this 
house  (meaning  the  home  wherein  petitioner 
lived)  was  a  regular  stopping-off  place  for 
traveling  men  (meaning  that  the  home  of  pe- 
titioner was  a  place  of  ill  repute);  that  if 
she  (meaning  petitioner)  was  taken  for  a 
teacher  it  will  cut  me  out  of  school,  as  she 
(meaning  petitioner)  was  mighty  fast  from 
what  I  have  been  told  (thereby  meaning  that 
your  petitioner  was  not  virtuous),  and  I  be- 
lieve what  I  have  heard  to  be  true  (meaning 
that  he,  Dillard,  did  not  believe  petitioner 
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to  be  a  flrtaoas  woman).**  And  also  that  the 
defendant  used  the  following  language  in  a 
conversation  with  Mr.  Wess  McGlaun:  "That 
I  have  a  particular  reason  for  not  sending  to 
her  (meaning  petitioner);  that  I  have  been 
told  that  her  (meaning  petitioner's)  character 
was  bad  (meaning  petitioner  was  not  a  virtu- 
ous woman);  that  I  have  been  particular 
with  my  own  girl,  and  I  don't  [care]  for  her 
(meaning  his  daughter)  to  associate  with  her 
(meaning  petitioner)."  Plaintiff  further  al- 
leged that,  by  reason  of  the  "false,  malicious, 
and  defamatory''  statements  made  by  said 
Dillard  concerning  her  character,  she  had 
failed  to  be  selected  as  a  teacher  for  the 
school  for  which  she  applied,  and  she  alleged 
as  special  damages  the  sum  of  $400  and  as 
general  damages  the  sum  of  $5,000. 

The  defendant  filed  both  special  and  gen- 
eral demurrers  to  the  petition.  The  first  spe- 
cial demurrer  was  as  follows:  'Taragraph 
third  of  said  petition  Is  specially  demurred  to, 
on  the  ground  that  the  language,  to  wit :  That 
under  the  circumstances  I  cannot  send  to 
her;  that  her  character  is  not  good;  that  my 
daughter  C^audie  Dillard  had  heard  things 
concerning  her  character,  and  that  she  would 
not  go  to  her  unless  I  made  her;  that  I  have 
been  told  things  by  several  that  pointed  to 
bad  character;  that  I  have  been  told  by 
young  men  that  they  had  been  to  her  home 
and  had  taken  drinks  of  coca-cola,  cider,  or 
something,  and  that  she  would  give  them 
toasts  that  would  actually  make  them  blush, 
and  she  and  her  sister,  Susie  Nicholson,  lived 
in  a  home  In  Buena  Vista,  and  that  this 
house  was  a  regular  stopping-off  place  for 
traveling  men;  that  if  she  was  taken  for  a 
teacher  it  will  cut  me  out  of  school,  as  she 
was  mighty  fast  from  what  I  have  been  told, 
and  I  believe  what  I  have  heard  to  be  true' — 
are  not  such  words  and  language  as  would 
in  law  entitle  plaintiff  to  a  cause  of  action 
against  this  defendant,  for*  the  reason  that 
such  words  are  not  in  their  nature  slander- 
ous, and  that  such  words  are  too  general  to 
Inform  defendant  of  plaintiff's  demand,  and 
that  they  fail  to  set  out  In  what  way  the 
said  words  could  or  did  affect  said  plaintiff, 
and  said  words  and  language  could  not  in 
any  wise  affect  the  plaintiff's  trade,  calling, 
or  profession,  and  they  fail  to  state  wherein 
the  same  was  or  could  have  been  affected, 
and  that  said  words  or  language  do  not  im- 
pute to  plaintiff  the  commission  of  a  crime 
punishable  by  law,  or  with  any  contagious 
disorder,  or  being  guilty  of  an  act  which 
would  exclude  her  from  society,  nor  do  they 
relate  to  said  plaintiff's  trade,  office,  or  pro- 
fession, calculated  to  injure  her  therein,  nor 
are  such  words  productive  of  special  dam- 
ages flowing  therefrom,  and  no  special  dam- 
ages are  set  out  therein."  The  general  de- 
murrer was  to  the  effect  that  no  sufficient 
cause  of  action  was  set  out  in  said  petition 
and  that  no  special  damages  were  alleged. 
The  court  sustained  the  special  demurrers  to 
paragraphs  3  and  4  of  the  petition,  on  the 


ground  that  the  words  set  out,  Independent 
of  innuendoes,  were  not  sufficient  to  set  out 
a  cause  of  action.  No  ruling  was  made  upon 
the  demurrer  to  the  fifth  paragraph  of  the 
plaintiff's  petition.  The  court  also  sustained 
the  general  demurrer  and  ordered  the  peti- 
tion dismissed. 

[1]  1.  On  the  call  of  the  case  in  this  court, 
a  motion  was  made  to  dismiss  the  bill  of  ex- 
ceptions, because  it  had  not  been  tendered 
to  the  judge  within  30  days  from  the  rendi- 
tion of  the  order  and  judgment  sustaining 
the  demurrers  of  the  defendant  and  dismiss- 
ing the  plaintiff's  petition,  "in  that  the  record 
shows  that  the  Judgment  complained  of  was 
rendered  on  the  1st  day  of  June,  1011,  and 
the  certificate  of  the  judge  shows  that  the 
bill  of  exceptions  was  tendered  to  him  on 
July  8,  1911,  and  the  certificate  also  shows 
that  the  judge  was  absent  only  from  June 
21,  1911,  to  July  3,  1911,  and  fails  to  show 
any  reason  why  the  bUl  of  exceptions  was 
not  presented  and  certified  sooner  than  the 
8th  day  of  July,  1911,  or  that  the  plaintiff  in 
error  was  without  fault"  The  bill  of  excep- 
tions itself  recites  that  "now,  within  30  days 
from  the  rendition  of  said  judgment,"  etc., 
comes  the  plaintiff  and  presents  this  bill  of 
exceptions,  etc.  The  judge  also  certifies:  "I 
was  out  of  the  circuit  and  state  from  June 
20  to  July  3,  1911."  Under  the  repeated  rul- 
ings of  this  court,  a  writ  of  error  will  not  be 
dismissed,  where  it  appears  from  the  bill  of 
exceptions  and  certificate  of  the  trial  judge 
that  it  was  tendered  within  30  days  from  the 
date  of  the  judgment  complained  of.  Castle- 
berry  V.  Parrish,  135  Ga.  627,  69  S.'  E.  817. 
The  recital  In  the  bill  of  exceptions  that  it 
was  tendered  within  30  days  after  the  rendi- 
tion of  the  judgment  complained  of  is  not 
negatived  by  the  statement  of  the  judge  in 
his  certificate:  "I  was  out  of  the  circuit  and 
state  from  June  20  to  July  3,  1911." 

[2]  2.  This  was  a  suit  for  slander,  brought 
by  Mary  Nicholson  against  James  S.  Dillard 
in  Chattahoochee  superior  court  The  court 
below  sustained  general  and  special  demur- 
rers filed  to  the  petition,  and  we  are  called 
upon  to  decide  whether  this  judgment  was 
error.  The  answer  to  that  question  depends 
upon  whether  the  words  spoken  by  the  de- 
fendant are  actionable  per  se,  or  whether 
special  damages  must  be  alleged.  The  plain- 
tiff was  a  school-teacher  and  had  applied  for 
a  school.  She  had  secured  the  requisite 
number  of  patrons,  save  one,  to  obtain  the 
school.  That  one  was  the  defendant,  James 
S.  Dillard.  To  C.  H.  McGlaun,  who  had  call- 
ed on  Dillard  in  behalf  of  the  plaintiff's  ap- 
plication for  the  school,  the  defendant  is  al- 
leged to  have  used  the  following  language 
of  and  concerning  the  plaintiff,  and  to  have 
done  so  falsely  and  maliciously,  to  wit: 
"That  under  the  circumstances  I  cannot  send 
to  her;  that  her  character  was  not  good; 
that  my  daughter  Claudle  Dillard  had  heard 
things  concerning  her  character,  and  that 
she  would  not  go  to  her  unless  I  made  her; 
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that  I  hay*  been  told  things  by  several  that 
pointed  to  bad  character;  that  I  have  been 
told  by  young  men  that  they  had  been  to 
her  home  and  had  taken  drinks  of  coca-cola, 
cider,  or  something,  and  that  she  would  give 
toasts  that  would  actually  make  them  blush, 
and  that  she  and  her  sister,  Susie  Nicholson, 
lived  in  a  home  alone  in  Buena  Vista,  and 
that  this  house  was  a  regular  stopplng-off 
place  for  traveling  men;  that  if  she  was  tak- 
en for  a  teacher  it  will  cut  me  out  of  school, 
as  she  was  mighty  fast  from  what  I  have 
been  told,  and  I  believe  what  I  have  heard 
to  be  true."  And  again:  "That  I  have  a 
particular  reason  for  not  sending  to  her; 
that  I  have  been  told  that  her  character  was 
bad;  that  I  have  been  particular  with  my 
own  girl,  and  I  don't  [care]  for  her  to  as- 
sociate with  her."  It  appears  from  the  rec- 
ord that  the  plaintiff  did  not  secure  the 
position  as  teacher  of  the  school;  the  de- 
fendant, DiUard,  refusing  to  support  the 
plaintiff  for  the  reasons  given  by  him  above. 
Were  the  words  of  defendant  actionable? 
We  think  they  are.  We  hold  that  the  lan- 
guage set  forth  in  the  plaintiff's  petition  is 
susceptible  of  the  construction  placed  upon 
it  by  the  innuendo,  and  is  calculated  to  in- 
jure the  plaintiff,  and  therefore  actionable. 
Our  law  defines  slander  as  follows:  "Slan- 
der, or  oral  defamation,  consists,  first,  In 
imputing  to  another  a  crime  punishable  by 
law;  or,  second,  charging  him  with  having 
some  contagious  disorder,  or  being  guilty  of 
some  debasing  act  which  may  exclude  him 
from  society;  or,  third,  in  charges  made  on 
another  in  reference  to  his  trade,  office,  or 
profession,  calculated  to  Injure  hiia  therein; 
or,  fourth,  any  disparaging  words  productive 
of  special  damage  flowing  naturally  there- 
from. In  the  latter  case,  the  special  damage 
is  essential  to  support  the  action;  in  the 
three  former,  damage  is  inferred."  dvU 
Ck>de  1910,  I  4433.  The  third  paragraph  of 
the  above  section  provides  that  slander  shall 
consist  'in  charges  made  on  another  in  ref- 
erence to  his  trade,  office,  or  profession,  cal- 
culated to  injure  him  therein."  The  demur- 
rer admits  the  language  was  falsely  spoken 
of  the  plaintiff.  It  was  spoken  in  reference 
to  her  fitness  as  a  teacher.  Teaching  seems 
to  have  been  the  plaintiffs  profession.  If 
the  above  language  was  spoken,  and  spoken 
of  the  plaintiff  in  reference  to  her  "profes- 
sion," the  one  question  remains  to  be  deter- 
mined, namely:  Was  it  calculated  to  injure 
her  therein?  We  have  said  that  the  lan- 
guage was  susceptible  of  the  construction 
put  upon  it  by  the  petition;  and,  if  so,  we 
have  substantially  from  the  petition  this: 
That  the  defendant  meant  that  the  plain- 
tUTs  character  was  not  good,  meaning  that 
the  plaintiff  was  not  virtuous;  that  the  de- 
fendant had  been  told  by  young  men  that 
they  had  been  to  the  plaintiff's  home  and 
taken  drinks  of  coca-cola,  dder,  or  some- 
thing, and  that  the  plaintiff  would  give 
toasts  that  would  actually  make  them  blush. 


meaning  that  petitioner  was  a  debauched 
and  immoral  person;  and  that  plaintiff  and 
her  sister,  Susie  Nicholson,  lived  in  a  home 
alone  In  Buena  Vista,  and  that  the  house 
was  a  regular  stopping  place  for  traveling 
men,  meaning  that  the  house  of  the  plaintiff 
was  a  place  of  ill  repute ;  that  if  the  plain- 
tiff was  taken  for  a  teacher  it  would  cut 
defendant  out  of  the  school,  as  plaintiff 
was  mighty  fast  from  what  the  defendant 
had  been  told,  thereby  meaning  that  the 
plaintiff  was  not  virtuous,  and  that  the  de- 
fendant believed  what  he  had  heard  to  be 
true;  that  defendant  had  particular  reason 
for  not  sending  to  the  plaintiff;  that  he  had 
been  told  that  her  character  was  bad,  mean* 
ing  that  the  plaintiff  was  not  a  virtuous  wo- 
man ;  that  the  defendant  had  been  particular 
with  his  own  girl,  and  did  not  want  her  to 
associate  with  the  plaintiff.  This  language 
Is  susceptible  to  the  meaning  placed  upon  It 
by  the  innuendo  in  plalntiflTs  petition.  If  so, 
was  it  calculated  to  injure  the  plaintiff  in 
her  profession  as  a  school-teacher?  We 
think  the  language  of  the  defendant  was  cal- 
culated to  injure  the  plaintiff. 

[4]  It  may  be  stated,  as  a  general  rule, 
that  published  words,  written  or  oral,  false- 
ly used,  are  actionable  if  they  directly  tend 
to  the  prejudice  or  injury  of  any  one  in  his 
profession,  trade  or  business.  25  Gyc.  326 
(G);  Civil  Code  (quoted  supra);  Hardy  v. 
Williamson,  86  Ga.  551,  12  S.  B.  874,  22  Am. 
St  Bep.  479.  But  the  defendant  insists  that 
his  language  spoken  of  the  plaintiff  is  not  ac- 
tionable, because  the  language  quoted  was 
privileged  under  our  law,  and  hence  he  is 
protected  by  the  bar  by  which  privileged 
communications  shield  one  coming  within 
its  provisions.  The  following  communica- 
tions are  declared  to  be  privileged:  "(1) 
Statements  made  bona  fide  in  the  perform- 
ance of  a  public  dufy.  (2)  Similar  state- 
ments in  the  performance  of  a  private  duty, 
either  legal  or  moraL  (3)  Statements  made 
with  the  bona  fide  intent,  on  the  part  of  the 
speaker,  to  protect  his  own  interest  in  a 
matter  where  it  is  concerned."  Civil  Code 
1910,  S  4436.  But  this  section  should  be 
construed  in  connection  with  the  next  fol- 
lowing section  (section  4437),  which  is  as 
follows:  "In  every  case  of  privileged  com- 
munications, if  the  privilege  is  used  merely 
as  a  cloak  for  venting  private  malice,  and 
not  bona  fide  in  promotion  of  the  object  for 
which  the  privilege  is  granted,  the  party 
defamed  has  a  right  of  action."  Ck>nmiuni- 
cations  may  be  either  absolutely  or  quali- 
fiedly  privileged.  In  the  latter  case  it  fur- 
nishes only  a  prima  facie  lawful  excuse  for 
making  it  Townsend  on  Slander  and  libel 
(4th  Ed.)  S  209 ;  Cooley  v.  Galyan,  109  Tenn. 
1,  70  S.  W.  607,  60  li.  B.  A.  139,  97  Am.  St 
Bep.  823;  Atlanta  News  Pub.  Co.  v.  Medlock, 
123  Ga.  714  (2),  51  S.  B.  756,  3  K  B.  A.  (N. 
S.)  1139;  Sheftall  v.  Central  By.  Co.,  123  (3a. 
589,  51  S.  E.  646;  Henry  v.  Moberly,  6  Ind. 
App.  490,  33  N.  £L  981.    In  the  former  case 
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no  remedy  can  be  had  in  a  dvll  action. 
Gooley  t.  Galyan,  109  Tenn.  1,  70  S.  W.  607i 
eo  L.  B.  A.  139,  97  Am.  fit  Rep.  823.  Bnt 
in  the  latter  case,  while  the  communication 
may  be  privileged,  it  is  so  in  a  qualified 
eense.  One  may  use  of  another  language, 
it  true,  with  a  bona  fide  intent  to  protect 
his  own  interest  in  a  matter  where  it  is  con- 
cerned; but  in  such  a  case  he  must  do  so  at 
his  peril,  if  he  exceeds  the.  limit  of  his 
privilege  and  uses  the  language,  not  merely 
to  protect  his  interest,  but  to  vent  his  pri- 
vate malice  on  the  person  spoken  of.  Wheth- 
er it  is  so  spoken  is  properly  a  question  of 
fact  for  the  Jury  trying  the  case  to  deter- 
mine 

[3]  At  common  law  an  action  for  slander 
could  not  be  maintained  for  imputing  want 
of  chastity  to  a  female,  in  the  absence  of  an 
allegation  of  special  damages ;  for  such  lan- 
guage at  common  law  to  be  actionable  per 
se,  the  words  must  impute  some  crime  or 
misdemeanor.  Note  to  Battles  v.  Tyson,  77 
Neb.  563, 110  N.  W.  299,  in  24  L.  B.  A.  (N.  S.) 
577,  578;  1  Odgers  on  Libel  and  Slander 
(Am.  Ed.  1887,  from  2d  Eng.  Ed.)  *86,  *87,  88 ; 
Townsend  on  Slander  and  Libel  (4th  Ed. 
1890)  i  172,  and  cases  cited.  And  this  prob- 
ably accounts  for  the  decisions  in  some  states 
where  certain  slanderous  words  are  held  not 
actionable;  for,  in  the  absence  of  statutes 
80  declaring,  the  lack  of  chastity  was  not 
punishable  at  common  law.  At  common  law 
it  was  held  that  to  charge  that  the  plaintiff 
had  a  bastard  child  was  not  actionable,  for 
she  was  not  punishable  in  the  temporal 
courts,  nor  under  18  Eliz.,  unless  the  child 
was  rightly  chargeable  to  the  parish.  2 
Salk.  694;  2  Ld.  Baym.  1004.  In  our  state, 
before  the  statute  (and  0>de),  only  words 
imputing  a  crime  were  actionable  per  se. 
Pledger  v.  Hathcock,  1  Ga.  550.  Words  im- 
puting the  crime  of  fornication  were  held 
actionable  per  se  In  Bicbardson  v.  Boberts, 
23  Ga.  215,  221(8).  And  the  following  words 
were  held  slanderous  and  actionable:  "She 
is  a  girl  of  bad  character.  I  believe  her  to 
be  a  whore."  Beggarly  v.  Craft,  31  Ga.  309, 
76  Am.  Dec.  687.  Words  alleged  to  have 
been  Bp()ken  are  to  be  taken  in  the  sense 
which  is  most  natural  and  obvious,  and  in 
which  those  to  whom  they  are  spoken  will 
be  sure  to  understand  Uiem.  1  Ga.  550,  su« 
pra.  In  the  case  of  Henry  v.  Moberly,  6  Ind. 
App.  490,  33  N.  B.  981,  it  was  held  that  to 
say  of  a  school-teacher,  "Her  character  and 
conduct  were  not  such  as  would  give  her  a 
right  influence  over  her  pupils,  and  that  she 
knowingly  claimed  wages  not  due  her,  is 
actionable  per  se.''  "It  was  held  actionable 
to  call  a  schoolmistress  a  dirty  slut,  or  with 
being  insane,  or  to  charge  by  writing  a 
school-teacher  with  making  a  false  report  to 
the  school  visitors  and  with  general  un- 
truthfulness, or  with  want  of  chastity.'* 
Townsend  on  Slander  and  Libel  (4th  Ed.)  S 


190,  p.  241 ;  Bodwell  v.  Swan,  3  Pick.  (Mass.) 
379.  Authorities  might  be  greatly  multi- 
plied in  support  of  the  ruling  here  made,  but 
we  deem  those  given  sufficient  to  support  the 
proposition  that  the  language  attributable  to 
the  defendant  tended  to  injure  the  plaintiff 
in  her  trade  or  profession  as  a  school-teacher. 
We  think  that  the  words  alleged  to  have 
been  spoken  by  the  defendant  are  calculated 
to  injure  the  plaintiff  in  her  trade  or  profes- 
sion as  a  school-teacher,  and  therefore  that 
the  court  below  erred  in  sustaining  the  de- 
murrers, general  and  special. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(187  Ga.  MS) 
HUGEB  T.  PBGTESTANT  EPISGOPAIi 
GHUBOH  IN  DIGOESE  OF 
GBOBGIA. 

(Supreme  Gourt  of  Cteorgia.    Dec.  14,  1911.) 

(SyUahuM  &y  the  Court.) 

L  Gharities    (§  3*)— Vauditt  of  Tbust— 

Statute  of  uses. 

Gharitable  trasts  are  continniHg  executory 
trusts,  and  not  within  the  statute  of  uses. 

(a)  There  was  do  error  in  overruling  the  de- 
murrer to  the  petition  of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Gharities, 
Gent  Dig.  S}  8,  4;   Dec.  Dig.  S  3.*] 

2.  Gharities   ({  21*)— Vaijditt  — Desioica- 
TiON  OF  Beneficiary. 

A  landowner  executed  a  deed  to  the  Prot- 
estant Episcopal  Ghurch  in  the  Diocese  of 
Georgia,  described  as  a  corporation.  It  recited 
a  consideration  of  |10,  "as  well  as  the  desire 
she,  the  party  of  the  first  part,  has  for  the 
encouragement  and  promotion  of  the  interests 
of  the  Protestant  Episcopal  Church."  The 
habendum  clause  contained  the  following:  '*To 
have  and  to  hold  •  •  ♦  unto  the  said  party 
of  the  second  part,  its  successors  and  assigns, 
in  trust,  nevertheless,  for  the  use  and  benefit 
of  the  religious  congregation  in  the  county  and 
state  first  mentioned,  called  St.  John's  Prot- 
estant Episcopal  Church,  its  successors  and 
assigns.*'  There  was  evidence  tending  to  show 
that  there  was  at  that  place  an  existing  con- 
gregation known  as  St  John's  Church,  or  St. 
John's  Mission,  though  it  was  never  formally 
organized  as  St.  John's  Church.  Held,  that 
the  trust  so  created  was  not  void  for  want  of 
a  beneficiary. 

(a)  Even  if  there  was  no  such  church  in  ac- 
tual existence  when  the  deed  was  executed,  but 
it  was  only  in  contemplation,  this  would  not  of 
itself  render  the  trust  void. 

[Ed.  Note.— For  other  cases,  see  Gharities, 
Cent  Dig.  {§  44r^0;  Dec  Dig.  §  21.*] 

3.  Chabitibs   (§  89*)— Validity  — Tebmiha- 
TioN  OF  Trust. 

The  deed  containing  no  reversionary  clause 
upon  condition  subsequent,  no  reversion  arose 
under  its  terms  because  the  congregation  be- 
came inactive,  or  there  was  no  organized  con- 
gregation at  that  place,  for  a  number  of  years. 
[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig,  §  61;    Dec.  Dig.  {  30.*] 

4.  Chabities  (§  30*) —Validity  — Tebmina- 
TioN  OF  Trust. 

Under  a  deed  of  the  character  above  set 
forth,  it  could  not  be  declared  that  the  trust 
therein  created  had  failed  or  become  impossible 
of  accomplishment,  so  as  to  cause  a  reversion 
to  the  founder  or  her  heirs,  although  there  had 
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been  no  active  or  organized  congregation 
known  as  St  John's  Church  for  some  14  or  15 
years  before  the  commencement  of  litigation. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  S  61;  Dec.  Dig.  §  30.*] 

6.  Trusts  ({  43*)— Pabol  Evidence  Aitbot- 
iNo  Tbust. 

In  an  action  by  the  grantee  in  such  a  deed 
of  trust  to  recover  the  land  conveyed  by  it 
from  the  executor  of  the  grantor,  who  had 
taken  possession  thereof,  it  was  not  competent 
by  parol  evidence  to  substantially  add  a  condi- 
tion subsequent  to  the  written  terms  of  the 
instrument,  although  this  was  offered  as  being 
explanatory  of  the  consideration. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Ceht  Dig.  §S  62-66;  Dec  Dig.  {  43*} 

6.  Evidence   (§§  108,  471*) —  Opinion  Evi- 
dence—Motive. 

There  was  no  error  in  rejecting  the  tes- 
timony of  a  witness  as  to  what  was  tiie  motive 
of  the  grantor  in  making  the  deed.  This  was 
objectionable  as  opinion  evidence;  and  the  mo- 
tive of  one  party,  not  shown  to  have  been  dis- 
closed to  the  other,  was  irrelevant 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §{  202-212,  214&-2185;  Dec.  Dig.  §§ 
108,  471.*] 

7.  Charities  (S  80*)— Termination  of  Trust 
-nadmissibilitt  of  evidence. 

The  opinion  of  the  executor  that  there 
were  already  sufficient  churches  of  the  Epis- 
copal denomination  in  the  city  where  the  land 
was  located  to  supply  all  members  of  that  de- 
nomination, and  there  was  no  real  or  apparent 
necessity  for  buildiug  a  church  on  the  land  in 
controversy,  as  all  the  probable  members  were 
already  members  of  other  churches,  and  there 
would  be  no  congregation  to  support  it,  would 
not  suffice  to  show  that  the  trust  had  terminat- 
ed and  a  reversion  had  taken  place;  and  the 
rejection  of  such  evidence  will  not  cause  a  re- 
versaL 

(a)  If  there  were  any  slight  inaccuracies  in 
any  of  the  numerous  rulings  of  which  complaint 
was  made,  they  were  not  such  as  to  require 
a  reversal. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Dec  Dig.  §  30.*] 

Error  from  Superior  Court,  Glynn  County; 
C  B.  Conyers,  Judge. 

Action  by  the  Protestant  Episcopal  Church 
in  the  Diocese  of  Georgia,  as  trustee,  against 
F.  K.  Huger,  executor,  and  others.  Judgment 
for  plaintiff,  and  defendant  executor  brings 
error.    Affirmed. 

R.  D.  Meader,  for  plaintiff  in  error.  E.  S. 
Elliott,  Crovatt  &  Whitfield,  and  R.  B.  Dart, 
for  defendant  in  error. 


LUMPKIN,  J.  The  Protestant  Episcopal 
Church  In  the  Diocese  of  Georgia,  as  trustee, 
brought  ejectment  against  Huger,  executor, 
and  others.  The  court  directed  a  verdict  for 
the  plaintiff,  and  the  defendant  excepted. 
The  testatrix  of  the  defendant  executor  had 
made  a  deed  to  the  plaintiff,  recited  to  be  a 
corporation,  as  trustee.  The  latter  claimed 
that  there  was  no  beneficiary  in  existence, 
and  that  the  deed  was  void,  but,  if  not,  that 
there  had  been  a  reversion,  and  that  the 
grantee  was  not  entitled  to  recover  posses- 
sion. 


[1]  1.  A  demurrer  wa«  urged  to  the  petition 
as  amended,  but  it  was  without  merit.  Char- 
itable trusts  have  been  held  to  be  continuing 
executory  trusts,  and  not  within  the  statute 
of  uses.  Beckwith  v.  Rector,  etc.,  of  St  Phil- 
ip*s  Parish,  60  Ga.  564;  Beckwith  v.  Mc- 
Bride,  70  Ga.  642. 

[2]  2.  The  deed  of  trust  to  the  plaintiff  re- 
cited a  consideration  of  $10»  "as  well  aa  the 
desire  she,  th^  said  party  of  the  first  part, 
has  for  the  encouragement  and  promotion  of 
the  interests  of  the  Protestant  Episcopal 
Church."  The  habendum  clause  contained 
the  following:  "To  have  and  to  hold  ♦  •  • 
unto  the  said  party  of  the  second  part,  its 
successors  and  assigns,  In  trust,  nevertheless, 
for  the  use  and  benefit  of  the  religious  con- 
gregation in  the  county  and  state  first  men- 
tioned, called  St  John's  Protestant  Episcopal 
Church,  its  successors  and  assigns."  There 
was  evidence  to  show  that  there  was  in  ex- 
istence a  congregation  known  as  St  John's 
Church,  or  St  Jolm's  Mission,  though  never 
formally  organized  as  St  John's  Church. 
Ttiis  continued  In  active  operation  for  some 
two  years  or  more.  Since  then  there  has 
been  no  active  or  organized  congregation  or 
church.  It  will  be  observed  that  the  plaintiff 
was  not  declared  to  be  trustee  for  a  particu- 
lar organized  or  incorporated  church,  but 
for  a  religious  congregation  called  St  John's 
Episcopal  Church.  Even  if  there  was  no 
such  church  in  actual  existence  when  the 
deed  was  made,  but  only  in  contemplation, 
this  would  not  Ipso  facto  render  the  trust 
void.  County  of  Gordon  v.  Mayor,  etc.,  of 
Calhoun,  128  Ga.  781,  ^  S.  E.  860;  2  Story, 
£q.  (13th  Ed.)  §  1169. 

[3]  3.  The  deed  contained  no  deed  subse- 
quent, and  there  was  no  reversionary  clause 
in  case  the  property  should  be  sold  or  not 
used  for  church  purposes.  There  was  thus 
no  reversion  by  virtue  of  the  provisions  of 
the  deed.  Thompson  v.  Hart,  133  Ga.  540, 
66  S.  E.  270;  Adams  v.  First  Baptist  Church 
of  St  Charles,  148  Mich.  140,  111  N.  W.  757, 
11  L.  R.  A.  (N.  S.)  509  and  note. 

[4]  4.  Neither  did  the  evidence  show  that 
a  reversion  had  occurred,  on  the  ground  that 
the  trust  had  failed  or  become  idipossible 
of  accomplishment  Civil  Code  1910,  §§  3739, 
4153.  As  stated  above,  the  deed  recited  a  con- 
sideration of  110,  as  well  as  the  desire  the 
grantor  '*has  for  the  encourag^nent  and  pro- 
motion of  the  interests  of  the  Protestant 
Episcopal  Church."  This  indicated  a  broader 
purpose  than  merely  to  build  a  certain  edi- 
fice. There  was  no  mention  of  building.  The 
trustee  was  to  hold  for  the  use  and  benefit 
of  a  religious  congregation  called  by  a  certain 
name,  its  successors  and  assigns.  Thus  the 
trust  was  not  limited  to  a  particular  corpo- 
ration or  organized  church,  so  as  to  fail  or 
terminate  if  such  church  or  corporation  be- 
came inactive.  It  appears  that  the  congre- 
gation or  mission  has  not  been  active  for 


*For  other  easoa  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Serlee  A  Rep'r  indexes 


GaJ 


X.  B.  MABTIK  A  SONS  t.  BANK  OF  LEESBUIta 


887 


some  yean.  But  a  sluggUdi  or  dormant  con- 
gregation la  not  beyond  tbe  possibility  of  be- 
ing awakened  to  ecclesiastical  activity;  nor 
is  it  impossible  that  there  may  be  a  succes- 
sor. If  any  diversion  of  trust  property  from 
the  purposes  of  the  trust  should  be  sought  to 
be  made,  it  may  perhaps  be  the  subject  of 
restraint  by  a  court  of  equity.  But  it  cannot 
be  held  that  any  reversion  or  resulting  trust 
has  arisen  in  favor  of  the  executor  of  the 
grantor. 

[S]  6-7.  Certain  parts  of  the  answer  were 
stricken  on  demurrer,  and  certain  evidence 
was  excluded.    Aside  from  the  lack  of  tech- 
nical sufficiency  In  the  pleading  In  the  par- 
ticular   respects,    the    substantial    defense 
sought  to  be  raised  by  the  pleadings  and  evi- 
dence was  that  the  deceased  grantor  was 
the  owner  of  a  considerable  tract  of  land,  of 
which  the  lots  in  dispute  formed  a  part;  that 
she  divided  it  into  lots  for  sale,  and  believing 
that  it  would  enhance  the  value  of  the  prop- 
erty to  have  a  church  located  upon  it,  and 
being  herself  a  member  of  the  Protestant 
Eipiscopal  Church,  of  which  her  husband  was 
also  a  member,  and  being  desirous  of  honoring 
his  memory  by  seeing  a  church  of  that  denom- 
ination erected  there,  which  should  be  called 
St  John's  Protestant  Episcopal  Church  (John 
being  the  Christian  name  of  her  husband),  and 
being  further  actuated  by  a  religious  motive, 
in  that  a  church  erected  at  that  place  would 
be  beneficial  to  the  people  of  that  immediate 
settlement,  she  made  the  deed  in  trust  for 
St  John's  Protestant  Episcopal   Church  of 
Glynn  County;  that  she  was  not  herself  able 
to  erect  the  church,  but  believed  that  the 
plaintiff  would  do  so,  and  would  name  it  St. 
John's  Church;    that  this  was  never  done, 
"and  it  is  extremely  doubtful  if  It  will  ever 
be  done,  as  the  city  of  Brunswick  is  well  sup- 
plied with  churches  of  that  denomination, 
and  that  there  is  no  necessity  for  building 
such  a  church,  and  that  the  deed  is  there- 
fore Invalid."    No  fraud,  accident  or  mistake 
In  drawing  the  deed  was  alleged,  and  no  ef- 
fort to  reform  it  was  made,  though  there  was 
a  prayer  for  cancellation  contained  in  an 
amendment  to  the  answer.    We  have  already 
held  that  the  deed  was  not  void  on  its  face. 
If  it  was  sought  by  parol  to  attach  a  condi- 
tion subsequent  to  such  deed,  this  could  not 
be  done. 

[6]  The  effort  to  show  by  a  witness  what 
was  the  motive  of  the  maker  of  the  deed,  if 
uncommunicated  to  the  other  party,  was  ob- 
jectionable, both  because  it  was  not  compe- 
tent to  show  the  undisclosed  motive  of  a 
grantor  in  order  to  destroy  the  grant,  and 
also  because  one  person  cannot  testify  broad- 
ly what  motive  is  in  the  mind  of  another. 

[7]  The  opinion  of  the  executor,  as  a  wit- 
ness, that  there  were  already  sufficient 
churches  of  the  Episcopal  denomination  in 
the  city  of  Brunswick  to  supply  all  members 
of  that  denomination,  and  that  there  was  no 


real  or  apparent  necessity  for  building  a 
church  on  the  land  in  controversy,  as  all  the 
probable  members  were  already  members  of 
other  churches,  and  there  would  be  no  con- 
gregation to  support  it  was  properly  reject- 
ed. If  it  would  have  been  admissible  when 
accompanied  by  other  evidence,  it  would  not 
alone  have  sufficed  to  cause  a  reversion,  and 
its  rejection  would  not  work  a  reversal.  A 
charitable  trust  cannot  be  avoided  merely 
because  a  witness  thinks  it  unnecessary. 
Church  progress  and  extension  are  not  lim- 
ited to  cases  of  absolute  necessity.  The  evi- 
dence offered  in  this  case  was  not  such  as  the 
Code  declares  to  be  admissible  to  ascertain 
in  what  aenae  the  testator  or  grantor  used 
obscure,  doubtful,  or  equivocal  words  (Civil 
Code,  i  4608),  or  in  applying  the  doctrine  of 
cy  pres  (section  4604). 

What  we  have  said  above  covers  the  sub- 
stantial features  of  the  case.  Without  dis- 
cussing separately  each  point  raised,  even  if 
there  were  any  inaccuracies,  none  of  them 
present  sufficient  ground  for  reversal. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 

(187  Ga.  285) 
D.  B.  BIARTIN  &  SONS  v.  BANK  OF 
LEESBURG. 
(Supreme  Court  of  Georgia.     Dec.  15,  1911.) 

(8vUahu$  ly  the  Court,) 

1.  Tbial  (I  256*)— iNSTRtJCTioNs— Construc- 
tion AS  ▲  Wholb— Requests. 

It  is  not  error  requiring  a  new  trial  for 
the  court  to  charge  the  jury,  in  a  civil  case: 
"Now,  in  the  outset,  the  burden  rests  with  the 
plaintiff  to  establish  the  plaintiff's  allegations. 
The  burden  is  on  the  plaintiff  to  establish  that 
to  the  reasonable  satisfaction  of  the  jury"— 
where  the  court  has  correctly  given  the  jury 
In  charge  the  general  law  as  to  the  prepon- 
derance of  testimony,  and  no  request  is  made 
of  the  court  to  qualify  the  language  objected  to. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {§  628-641;   Dec  Dig.  {  256.*] 

2.  Trial  (§  256*)— iNSTBUcnoNS—  Bequests 
—Necessity. 

Nor  is  the  failure  to  charge  the  jury  rela- 
tive to  the  impeachment  of  witnesses  error,  in 
the  absence  of  a  request  to  so  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  62g-641;  Dec  Dig.  S  256.*] 

3.  Trial  (I  256*)— Instbuotions— Requests 
—Necessity. 

Where  the  court,  in  the  general  charge  to 
the  jury,  has  fully  and  accurately  given  the 
law  and  covered  the  issues  in  the  case,  it  is 
not  error  to  fail  to  give  any  additional  charge 
to  the  jury,  especially  in  the  absence  of  a  re- 
quest for  an  additional  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  62»-^l;    Dec  Dig.  §  256.*] 

4.  Evidence  (§  511*)— Expert  Testdcont— 
Competency. 

Where  suit  was  brought  for  money  had 
and  received  by  a  bank,  which  by  its  answer  de- 
nied receiving  the  deposit,  the  Amount  of 
which  was  sought  to  be  recovered  bv  the  suit, 
it  was  not  error  for  the  court  to  allow  a  wit- 
ness testifying  as  an  expert,  over  objection  of 
plaintiff's  counsel,  to  testify:    'This  $900  tick- 
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(Qa. 


•t  [referring  to  the  certificate  of  deposit  for 
$900  introduced  by  plainti^]  was  evidently  trac- 
ed from  a  paper  already  written.  It  was  not 
made  at  the  first  writing"— the  contention  of 
the  defendant  being  that  the  alleged  certificate 
of  deposit  was  a  forgery. 

[Ed.  Note.— For  other  cases,  tee  IMdenoe, 
Gent  Dig.  f  2315;   Dec.  Dig.  {  511.*] 

5.  Evidence  (§  271*)—- Memobandum  bt  Pab- 
TT  Testifying— AcnoN  Against  Bank— 
Recovebt  of  Deposit. 

There  was  no  error  in  ruling  ont  the  tes- 
timony referred  to  in  the  fifth  division  of  the 
opinion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  U  1068-1104;   Dec  Dig.  §  271.*] 

e.  Evidence  (J§  164,  586*)— Relevancy— Ab- 
sence OF  Entby  in  Recobd. 

A  witness,  who  has  examined  a  record  for 
the  purpose  of  showing  the  absence  of  a  cer- 
tain entry  therein,  is  competent  to  testify  to 
the  absence  of  such  entry. 

(a)  And  the  absence  of  an  entry  on  the 
books  of  the  bank  has  evidential  value  tend- 
ing to  show  that  no  deposit  was  made,  where 
the  cashier  of  the  banlL  has  testified  that  de- 
posit slips  were  always  entered  on  the  books 
of  the  bank  on  the  day  the  deposit  and  slip 
were  made. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent.  Dig.  §»  546,  547,  2432>2435:  Dee.  Dig, 
Si  164,  586.*] 

7.  New  Tbial  (|  42*)— Disquaijitcation 
of  juby— discbetion  of  coubt. 

Where  the  competency  of  certain  jurors 
who  participated  in  the  verdict  is  attacked  on 
the  ground  that  they  had  formed  and  expressed 
an  opinion  on  the  merits  of  the  case  prejudi- 
cial to  the  plaintiffs,  and  which  was  unknown 
to  the  plaintiffs  and  their  attorneys  until  after 
the  verdict  was  rendered,  it  is  no  abuse  of  dis- 
cretion for  the  court  to  hold  said  jurors  com- 
petent, where  the  evidence  on  that  point  was 
conflicting. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §$  74^79;  Dec  Dig.  {  42.*] 

8.  New  Tbiai«  ({  71*)— Appeal  and  Ebbob 
(i  979*)— Conflicting  Evidence— Disobe- 

TION  OF  TBIAL  COUBT. 

A  trial  court  is  vested  by  law  with  a  dis- 
cretion in  granting  new  trials,  and  where  no 
errors  of  law  appear,  and  the  evidence  on  the 

auestions  of  fact  involved  in  the  case  is  con- 
icting,  the  trial  court  must  exercise  his  dis- 
cretion in  passing  on  the  evidence  under  the 
motion  for  a  new  trial;  and  this  court  will 
not  disturb  such  exercise  of  discretion  unless 
it  is  contrary  to  law. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {§  144,  145;  Dec.  Dig.  I  71;*  Ap- 
peal and  Error,  Cent.  Dig.  ||  3871-8873;  Dec 
Dig.  S  979.*] 

Error  from  Superior  Court,  Lee  County; 
Z.  A.  Littlejohn,  Judge. 

Action  by  E.  B.  Martin  ft  Sons  against  the 
Bank  of  Leeaburg.  Judgment  for  defendant, 
and  plalntifrs  bring  error.    Affirmed. 

J.  W.  Walters,  Sr.,  Shlpp  ft  Sheppard,  and 
W.  O.  Martin,  for  plaintifb  in  error.  Hard- 
eman, Jones,  Callaway  ft  Johnston  and  H. 
L.  Long,  for  defendant  in  error. 

HILL,  J.  B.  B.  Martin  &  Sons  brought 
suit  In  Lee  superior  court  against  the  Bank 
of  Leesburg  to  recover  the  principal  sum  of 
.$900  and  Interest  at  7  per  cent,  thereon  from 


the  20th  day  of  October,  1901^,  which  amount 
the  plaintiff^  claimed  to  hare  deposited  with 
the  defendant  during  its  banking  hours  on 
the  above-named  date,  taking  its  certificate 
of  deposit  therefor.  They  averred  various 
demands  for  the  money,  and  refusal  of  the 
defendant  to  pay  the  same;  and  they  also 
sought  to  recover  the  sum  of  $300  of  de- 
fendant, as  counsel  fees,  because  of  the 
stubborn  litigiousness  of  the  defendant  In 
refusing  to  pay  the  sum  of  $900  when  often 
requested.  The  defendant,  by  its  answer  and 
cross-petition,  admitted  that  it  refused  to 
pay  the  amount  claimed  by  the  plaintiflB, 
but  denied  that  demands  had  been  made  up- 
on it  as  stated,  and  alleged  that  the  certm- 
cate  of  deposit  sued  on  was  never  executed 
by  it,  or  by  any  person  by  it  authorized  to  do 
80,  that  no  such  deposit  as  alleged  was  made 
by  plaintilTs  with  defendant,  and  that  plain* 
tiffs  were  Indebted  to  defendant  in  the  sum 
of  $170.68,  on  account  of  overdrafts  by 
plaintiffs  on  defendant.  The  jury  trying  the 
case,  under  the  charge  of  the  court,  found 
a  verdict  for  the  defendant,  ^Iso  in  favor  of 
the  defendant  for  $170.68,  as  principal,  be- 
sides interest  on  the  same  at  7  per  cent 
from  December  13,  1909.  A  motion  for  a 
new  trial,  on  various  grounds  was  overruled 
by  the  court,  and  the  plaintiffs  excepted. 

[1]  1.  The  third  ground  of  the  amended 
motion  for  a  new  trial  alleges  error  in  the 
following  charge  of  the  court  to  the  Jury: 
''Now,  in  the  outset,  the  burden  rests  with 
the  plaintiff  to  establish  the  plaintUTs  alle- 
gations. The  burden  is  on  the  plaintiff  to 
establish  that  to  the  reasonable  satisfaction 
of  the  Jury."  This  charge  Is  objected  to, 
on  the  ground  that  it  puts  a  greater  burden 
on  the  plaintiffs  than  is  placed  by  the  law. 
It  is  insisted  that  the  law  does  not  require 
the  plaintiff  to  establish  the  truth  of  his  al- 
legations to  the  "reasonable  satisfaction  of 
the  Jury,"  but  only  by  a  preponderance  of 
the  evidence,  and  for  the  further  reason  that 
this  charge  makes  the  individual  mind  of  the 
juror  the  standard,  rather  than  *'a  reason- 
able and  impartial"  mind.  While  techni- 
cally inaccurate,  perhaps,  when  taken  by 
itself,  yet,  when  considered  in  connection 
with  the  main  charge  on  this  subject,  we  can- 
not say  that  the  charge  complained  of  was 
reversible  error.  In  the  case  of  Gunn  v. 
Harris,  88  Ga.  439,  14  fi.  E.  593,  it  was  held 
that,  where  the  court  had  charged  the  jury 
that  '*the  burden  is  upon  the  plaintiff  to 
make  out  his  case  to  your  satisfaction  by 
proper  testimony  before  he  can  ask  the  jury 
to  give  him  a  verdict,'*  the  omission  to 
charge,  in  the  absence  of  a  special  request, 
the  general  doctrine  as  to  the  preponderance 
of  evidence,  was  not  error.  See,  also,  Pusser 
V.  Thompson,  132  Ga.  280,  64  S.  B.  75,  22  L. 
R.  A.  (N.  S.)  571. 

The  fourth  assignment  of  error  Is  sub- 
stantially the  same  as  that  offered  In  the 
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third  gronBd  of  tb«  znotioOt  namel7»  tbat  the 
Judge  erred  in  cbargtng  the  Jury  tbat:  "In 
the  outset,  the  burden  rests  upon  the  plain- 
tiff to  establish  the  plaintifrs  allegations, 
the  truth  of  the  allegations  made.  The  bur- 
den is  on  the  plaintiff  to  establish  that  to 
the  reasonable  satisfaction  of  the  Jury/' 
^tc  The  plaintiffs  in  error  insist  that  this 
charge  places  a  greater  burden  on  the  plain- 
tiff than  the  law  authorizes,  namely,  to 
proTe  the  contention  of  plaintiff  to  the  '*rea- 
Bonable  satisfaction  of  the  Jury,*'  when  the 
law  only  requires  the  plaintiff  to  establish 
his  case  by  a  preponderance  of  the  testi- 
mony. We  think  that,  talking  the  charge 
as  a  whole,  the  language  complained  of  was 
not  calculated  to  mislead  the  Jury  on  that 
subject  The  court  had  charged  the  Jury 
that  if  they  should  find  a  conflict  in  the  tes- 
timony, so  that  they  could  not  reconcile  it 
and  make  all  the  witnesses  speak  the  truth, 
then  what  was  known  as  the  preponderance 
of  evidence  should  control  them  in  making 
their  verdict,  and  on  the  Question  of  pre- 
ponderance of  testimony  he  further  charged 
them:  '^A  preponderance  of  evidence,  gentle- 
men, is  simply  the  superior  weight  'of  evi- 
dence, gentlemen — ^is  simply  that  superior 
weight  of  evidence  that  leads  or  inclines  the 
mind  of  the  Jury  to  accept  and  believe  one 
side  of  an  issue  in  preference  to  the  other. 
It  is  not  required  that  that  superior  weight 
should  be  sufficient  to  satisfy  your  minds 
beyond  a  reasonable  doubt,  but  that  superior 
weight  that  leads  you  or  inclines  you  to  ac- 
cept one  side  as  the  truth  instead  of  the 
other,"  eta  Taken  all  together,  we  think 
the  charge  as  given  was  a  correct  statement 
of  the  rule  as  to  the  preponderance  of  tes- 
timony. See  Savannah  Electric  Co.  v.  Mul- 
liUn,  126  6a.  724,  65  S.  E.  915.  Nor  do  we 
think  the  court's  charge  as  to  the  shifting  of 
the  burden  of  proof  was  error. 

[2]  2.  Failure  to  charge  the  Jury  the  law 
as  to  the  impeachment  of  witnesses  is  not 
error,  in  the  absence  of  a  request  so  to 
charge.  No  such  request  appears  in  this 
case.  Brown  v.  McBride,  129  Ga.  03  (7),  58 
S.  B.  702;  Boynton  v.  State,  115  Ga.  587  (3), 
41  S.  E.  d95. 

[3]  8.  No  errors  appear  in  the  charge  of 
the  court,  and  failures  to  charge,  as  set  out 
In  the  remaining  grounds  of  the  motion  for 
a  new  trial,  especially  In  view  of  the  certifi- 
cate of  the  trial  Judge,  which  recites  that  no 
request  was  made  to  charge  on  the  subject 
referred  to.  Taken  as  a  whole,  the  charge 
submitted  the  issues  involved  to  the  Jury  ful- 
ly and  accurately,  and,  if  any  additional 
charge  was  desired  by  the  plaintiffs  in  error, 
a  request  therefor  should  have  been  made  of 
the  court 

14]  4.  It  was  not  error  for  the  court  to  al- 
low a  witness  testifying  as  an  expert,  over 
objecticm  of  the  plaintiffs'  counsel,  to  testify: 
TThls  1000  ticket  [referring  to  the  certificate 
of  d^[X)sit  for  $900  introduced  by  plaintiff] 
was  eyidently  traced  from  a  paper  already 


written.    It  was  not  made  at  the  first  writ- 
ing.'' 

[5]  5.  There  is  no  merit  in  the  contention 
that  the  court  erred  in  ruling  out  the  follow- 
ing answer  of  the  witness  M.  M.  Martin, 
while  on  the  stand,  who  was  presented  with 
a  memorandum  book,  and,  referring  to  the 
book,  said:  "This  other  book  presented  is  a 
little  memorandum  thai  I  kept  in  my  safe. 
I  kept  this  one  myself.  I  put  this  $900  en- 
try in  it  the  evening  I  sent  that  deposit  over 
there."  Doster  v.  Brown,  25  Ga«  24,  25,  71 
Am.  Dea  153. 

[6]  6b  Movants  assign  error  in  the  court 
allowing  defendant  to  prove  by  T.  F.  Hem- 
inger,  a  witness,  the  following:  *'I  did  not 
find  on  the  books  any  entry  of  the  $900  de- 
posited October  20th,  made  by  B.  B.  Martin 
&  Sons.  There  wi^  no  record  on  the  books 
[meaning  the  books  of  the  Bank  of  Leesburg] 
whatever  of  that  deposit,  and  I  found  no 
deposit  ticket  of  that  amount  to  E.  B.  Martin 
&  Sons."  Movan|B  contend  that  this  testimo- 
ny is  incompetent,  because  it  shows  negative- 
ly a  want  of  an  entry  on  the  books  of  de- 
fendant in  order  to  prove  that  no  deposit  had 
been  made  in  the  bank.  We  do  not  think 
there  is  merit  in  this  contention.  One  way 
to  show  the  absence  of  an  entry  in  a  record 
is  for  some  one  who  has  examined  the  rec- 
ord to  testify  to  the  labsence  of  such  entry. 
Nor  is  it  necessary,  in  order  for  one  to  so 
testify,  that  they  have  exclusive  possession 
of  the  records  about  which  they  testify.  Any 
person  who  has  read  or  examined  the  record 
would  be  a  competent  witness,  if  not  other- 
wise disqualified.  And  testimony  of  this 
kind  has  been  held  admissible  by  this  court 
a  number  of  times.  Hines  v.  Johnston,. 95 
Ga.  629,  644  (3),  23  S.  E.  470;  Daniel  v.  Bras- 
well,  113  Ga.  373,  38  S.  E.  829;  Jordan  v. 
State,  127  Ga.  278  (2),  56  S.  E.  422.  Nor  is 
the  above  ruling  error  as  having  no  eviden- 
tial value  to  the  ^ect  that  the  deposit  had 
not  been  made,  taken  to  connection  with 
what  the  assistant  cashier  had  testified, 
namely,  that  no  deposit  had  been  made  as 
alleged,  and  the  cashier's  testimony  that  the 
deposit  slips  were  always  entered  upon  the 
books  of  the  bank  the  same  day  they  came 
in;  the  testimony  being  admissible  as  tend- 
ing to  show  that  the  deposit  had  not  been 
made  as  contended. 

[7]  7.  The  fifteenth  ground  of  the  motion 
alleges  that  a  new  trial  should  be  granted  be- 
cause B.  B.  Fouche  and  J.  W.  Fouche,  2  of 
the  12  Jurors  who  tried  this  case  In  the  court 
below  and  rendered  their  verdict  therein, 
were  incompetent  Jurors,  because  they,  and 
each  of  them,  prior  to  the  trial  and  during 
the  trial,  had  formed  and  expressed  an  opin- 
ion on  the  merits  of  the  case  prejudicial  to 
the  plaintiffs,  which  was  unknown  to  the 
plalntifliB  and  their  attorneys  until  after  the 
verdict  had  been  rendered.  There  are  afi9- 
davits  pro  and  con  as  to  the  competency  of 
the  Jurors  named  and  for  the  reasons  set 
forth.     As  the  evidence  was  conflicting  on 
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tills  point,  and  the  trial  Judge  decided  In  fft- 
vor  of  the  competency  of  the  jurors,  we  can- 
not say  that  he  abused  his  discretion  in  so 
doing. 

[8]  8.  One  ground  of  error  remains  to  be 
considered.  It  is  not  specifically  set  forth  in 
the  motion  itself,  nor,  Indeed,"  could  it  well 
be,  as  the  ground  of  error  alleged  is  the  or- 
der of  the  court  overruling  the  motion  for  a 
new  trial,  which  arose  after  the  motion  was 
argued  and  submitted.  Counsel  for  plain- 
tiff in  error  Insist  in  their  brief,  as  they  did 
in  the  oral  argument  before  this  court,  that 
the  order  of  the  court  overruling  the  motion 
for  a  new  trial  does  not  show  that  the  trial 
judge  has  approved  the  verdict  in  this  case 
by  the  exercise  of  the  discretion  vested  in 
him  by  law.  The  order  of  the  trial  judge 
overruling  the  moUon  is  as  follows:  "After 
consideration  of  the  record  in  this  case,  I  am 
of  the  opinion  that  none  of  the  grounds  of 
the  amendment  to  the  motion  called  for  the 
grant  of  a  new  trial,  and,  as  far  as  the  facts 
are  concerned,  I  feel  that  is  a  question  I 
cannot  interfere  with  in  this  case,  but  the 
same  Is  one  peculiarly  for  the  jury.  I  have 
for  years  known  the  witnesses  on  both  si^es 
of  the  material  facts,  and  should  have  with- 
out hesitation  or  question  accepted  any  state- 
ment made  by  either  of  them  to  me.  There- 
fore the  motion  Is  hereby  overruled  and  a 
new  trial  denied." 

It  is  insisted  that  the  use  of  the  language 
by  the  trial  judge  quoted  above  Is  evidence 
of  the  fact  that  he  did  not  exercise  the  dis- 
cretion vested  in  him  by  law.  The  law  is 
plain  that  a  judge  of  the  superior  court  shall 
have  power  to  correct  errors  and  grant  new 
trials.  Civil  Code  1910,  §|  6078,  6079,  6088. 
In  passing  upon  motions  for  a  new  trial,  a 
judge  must  exercise  his  discretion,  and  not 
fail  to  exercise  it  upon  questions  of  fact  sim- 
ply because  the  jury  had  passed  upon  the 
same.  Whether  the  judge  erred  in  this  case 
by  reason  of  the  language  used  depends  upon 
what  he  meant  when  he  said  in  his  order, 
'*As  far  as  the  facts  are  concerned,  I  feel 
that  is  a  question  I  cannot  interfere  with  in 
this  case,  but  the  same  is  one  peculiarly  for 
the  jury."  If  the  language  quoted  meant 
that  the  judge  did  not  have  the  power  or  au- 
thority to  grant  a  new  trial,  then  it  would 
be  error;  but  if  the  court  meant  that  inas- 
much as  the  evidence  was  conflicting,  and 
the  jury  had  found  the  issues  of  fact  in 
favor  of  the  defendant,  be  would  exercise 
his  discretion  In  such  matter  by  not  disturb- 
ing their  verdict  and  granting  a  new  trial, 
then  we  hold  that  there  was  no  error  com- 
mitted. We  are  inclined  to  take  the  latter 
view.  We  must  presume  that  the  trial  judge 
knew  the  rule  as  to  the  necessity  of  exercis- 
ing his  discretion,  and  that  he  did  exercise 
it;  and,  while  the  language  attributed  to  him 
is    susceptible   of    the    construction    placed 


upon  it  by  the  plaintiffs  In  error,  we  can- 
not assume,  in  the  absence  of  positive  evi- 
dence to  the  contrary,  that  the  judge  know- 
ingly declined  to  exercise  his  discretion.  We 
hold  that  he  did  exercise  his  discretion. 

One  other  remark  with  reference  to  the 
order  overruling  the  motion  for  a  new  trial: 
The  question  was  raised  here  after  the  or- 
der had  left  the  hands  of  the  court,  and  he 
had  no  opportunity  to  explain,  by  note  or 
otherwise,  what  he  did  mean;  but,  giving  the 
language  tliat  interpretation  which  we  think 
it  deserves,  we  must  conclude  that  there  was 
no  intention  to  evade  the  exercise  of  a  sound 
legal  discretion  in  passing  on  the  motion  for 
a  new  trial.  City  of  Atlanta  v.  Brown,  73 
Ga.  633. 

We  have  read  and  considered  the  record 
in  this  case  carefully,  and  as  we  discover  no 
errors  of  law  in  any  of  the  grounds  of  the 
motion  requiring  a  new  trial,  and  the  Evi- 
dence being  amply  sufficient  to  sustain  the 
verdict,  and  the  trial  judge  being  satisfied 
therewith,  we  conclude  that  the  judgment  of 
the  court  below  must  be: 

Affirmed.    All  the  Justices  concur* 


(U7  Oa.  flS) 

VERDBRY  et  al.,  Coanty  Com'rs,  ▼• 
WALTON. 

(Sapreme  Court  of  Qeorgia.     Dec  14,  1911.) 

(Syttahut  by  the  Court,) 

1.  Counties  (S  132*)— Liabilities— Fees  of 
Obdinaby— Statutobt  Pbovisions. 

So  much  of  sections  5  and  7  of  the  act  of 
1907  (Acts  1907,  p.  107)  as  provides  for  the 
auditing  of  the  fees  of  the  ordinary  bv  the 
proper  county  officials,  and  the  payment  of  such 
fees  by  the  county,  is  not  Impliedly  repealed  by 
the  act  approved  August  18,  1908  (Acts  1908, 
p.  70). 

[Ed.  Note.— For  other  eases,  see  Counties, 
Dec  Dig.  S  132.*] 

2.  Counties  (|  132*) —Statutes  (I  64*)  — 
Pabtial  Invalidity  of  Statute— Liabili- 
ties Imposed  on  County— Constitutional- 
ity—Purpose  OF  Taxation. 

Under  article  7,  j  6.  par.  2,  of  the  Con- 
stitution (Civ.  Code  1910,  S  6562),  a  county 
tax  cannot  be  levied  for  the  purpose  of  rais- 
ing money  to  pay  pensions  to  Confederate 
soldiers  and  the  widows  of  Confederate  sol- 
diers. The  tax  authorized  for  this  purpose  is 
one  to  be  laid  by  the  Qeneral  Assembly  over 
the  whole  state.  If  the  General  Assembly  re- 
quire of  a  desi^ated  ofiQcial  that  he  render  the 
necessary  service  to  the  pensioner,  respecting 
the  making  of  the  application  and  collecting 
and  paying  over  the  money,  and  ^t  a  fee  for 
such  services,  payable  out  of  the  county  treas- 
ury, the  provision  as  to  payment  of  fees  is  un- 
constitutional and  void,  because  the  fee  par- 
takes of  the  character  of  the  pension,  and  can- 
not be  constitutionally  paid  out  of  taxes  levied 
by  the  county.  The  legislative  scheme  of  the 
act  of  1907  (Acts  1907,  p.  107),  requiring  pay- 
ment of  the  ordinary's  fees  from  the  county 
treasury,  contemplated  the  payment  of  fees  for 
all  classes  of  pensioners;  and  the  legislative 
latent  cannot  be  given  effect  by  enforcing  the 
provision  only  in  favor  of  indigent  pensioners 
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on  the  ground  that  a  county  may  conatitiition- 
ally  levy  a  tax  for  the  care  of  paupers. 

pSd.  Note.— For  other  cases,  see  CountieB, 
Dae  Dig.  1 132;*  Statutes,  Dec.  Dig.  i  64.*] 

Error  from  Superior  C6urt,  Richmond  Coun- 
ty;   H.  C.  Hammond,  Judge. 

Application  by  A.  R.  Walton  for  manda- 
mus to  EL  F.  Verdery  and  others,  as  County 
Commissioners,  to  require  them  to  audit  his 
daim  for  fees  In  services  rendered  to  in- 
dlsent  pensioners.  From  a  Judgment  for 
the  applicant,  defendants  bring  error.  Be- 
Tersed. 

Salem  Dutcher,  for  plaintiifs  In  error.  S. 
H.  Gallaway,  for  defendant  In  error. 

BYANS,  P.  J.  The  main  point  in  this 
ease  is  whether  there  existed  any  valid  con- 
fltitotlonal  law  by  virtue  of  which  the  ordi- 
nary could  demand  payment  of  his  fees  from 
county  funds  for  preparing  the  applications 
of  those  entitled  to  pensions  at  the  time  the 
services  were  rendered,  for  which  compen- 
sation is  demanded.  Under  the  Constitu- 
tion of  this  state  as  originally  adopted  the 
power  of  taxation  over  the  whole  state  was 
given  to  supply-  soldiers,  who  lost  a  limb  or 
limbs  in  the  military  service  of  the  Confed- 
erate States,  with  substantial  artificial  limbs 
during  life.  The  Constitution  was  subse- 
quently amended  at  various  times,  authoriz- 
ing taxes  to  be  levied  to  pay  pensions  for 
such  Confederate  soldiers  as  may  have  been 
otherwise  disabled  or  permanently  injured 
in  such  service,  or  who  may,  by  reason  of 
aire  and  poverty,  or  infirmity  and  poverty, 
or  blindness  and  poverty,  be  unable  to  pro- 
vide a  living  for  themselves,  and'  for  the 
widows  of  such  Confederate  soldiers  as  may 
have  died  in  the  service  of  the  Confederate 
States,  or  since,  from  wounds  received  there- 
in, or  disease  contracted  in  the  service,  or 
by  reason  of  age  and  poverty,  or  infirmity 
and  poverty,  or  blindness  and  poverty,  are 
unable  to  provide  a  living  for  themselves. 
In  the  various  enactments  to  carry  tato  ef- 
fect these  constitutional  provisions,  it  was 
provided  that  blanks  should  be  prepared  and 
sent  to  the  ordinary,  to  be  filled  out  by  ap- 
plicants for  pensions,  and,  upon  proper  proof 
being  made  before  the  ordinary  of  the  coun- 
ty that  the  applicant  was  entitled  to  a  pen- 
sion, the  completed  application  was  to  be 
forwarded  to  the  proper  authority.  The  or- 
dinary was  allowed  a  fee  of  $1  for  each 
case  prepared  by  him,  which  was  to  be  paid 
by  the  applicant  It  was  declared  to  be  un- 
lawful for  any  other  person  to  demand,  col- 
lect, or  receive  any  fee  or  commission  from 
any  pension  beneficiary  for  any  service  ren- 
dered in  preparing  and  presenting  an  ap- 
plication. The  amounts  appropriated  for 
pensions  were  payable  annually.  By  an  act 
approved  August  22,  1907  (Acts  1907,  p.  107) 
pensions  were  made  payable  in  quarterly  in- 
stallments.   By  the  fifth  section  of  the  act 


I  it  was  declared  that  the  ''ordinary  shall  be 
paid  by  his  county  the  sum  of  twenty-five 
cents  for  the  name  of  each  pensioner  so  en- 
tered on  said  roll,  and  for  receiving  and 
paying  out  the  money,  taking  receipts,  and 
for  all  services  rendered  each  pensioner  in 
each  quarter";  and  by  the  seventh  section 
of  the  act  it  was  made  the  duty  of  those 
officials  having  in  charge  the  auditing  of  the 
claims  and  accounts  of  each  county  of  this 
state  to  audit  and  order  paid  the  claims  of 
the  ordinary  of  their  county,  when  present- 
ed for  services  performed  for  the  pensioners 
of  their  county,  as  required  by  this  law,  not 
exceeding  26  cents  for  each  pensioner  for 
each  quarter.  In  the  following  year,  by  an 
act  approved  August  18,  1908  (Acts  1908,  p. 
70),  it  was  required  that  pensioners  be  paid 
annually  in  one  sum.  The  title  of  the  act 
of  1908  is  identical  with  that  of  1907.  The 
third,  fourth,  and  sixth  sections  of  the  act 
of  1908  are  in  the  same  words  as  the  corre- 
sponding sections  of  the  act  of  1907.  Sec- 
tions 1  and  2  of  the  two  acts  dififer  as  to  the 
time  and  mode  of  payment  The  latter  part 
of  section  6  of  the  act  of  1907,  providing 
that  the  county  shall  pay  the  fees  of  the 
ordinary,  is  omitted  ftom  the  act  of  1908, 
and  section  7  of  the  act  of  1907,  requiring 
the  proper  county  officers  to  audit  the  claims 
of  the  ordinary  for  services  performed  for 
pensioners,  is  also  omitted  ftom  the  act  of 
1908. 

[II  The  question  is  raised  whether  the 
provision  for  the  payment  of  the  ordinary's 
fees  by  the  county,  as  provided  in  the  act  of 

1907,  is  Impliedly   repealed   by   the  act  of 

1908.  The  argument  advanced  to  support 
this  position  is  that  the  act  of  1907  was  a 
general  act  dealing  exhaustively  with  the 
subject  of  the  payment  of  pensions,  and  the 
subsequent  act  of  1908  was  a  general  act 
dealing  with  the  same  subject,  but  in  a  dif- 
ferent manner  in  several  particulars  from 
the  first  act,  so  as  to  indicate  a  plain  legis- 
lative intent  that  the  later  act  was  to  be 
substituted  for  the  former  and  to  embrace 
the  sole  law  on  the  subject  An  act  which 
does  not  purport  to  amend  or  repeal  any 
particular  law  is  not  within,  the  constitu- 
tional provision  that  no  law  shall  be  amend- 
ed or  repealed  by  mere  reference  to  its  title, 
but  that  the  amending  or  repealing  act  shall 
distinctly  describe  the  law  to  be  amended  or 
repealed,  as  well  as  the  alteration  to  be 
made.  Peed  v.  McCrary,  94  Ga.  487,  21  S. 
B.  232.  Repeals  by  implication  are  not  fa- 
vored; and  it  is  on]^  in  so  far  as  the  statute, 
is  clearly  repugnant  to  a  former  statute,  or 
is  manifestly  intended  to  cover  the  subject- 
matter  of  the  former,  and  operate  as  a  sub- 
stitute for  it,  that  such  a  repeal  will  be  held 
to  result  Johnson  v.  Sou.  Mutual  Building 
&  Loan  Ass'n,  97  Oa.  622,  25  S.  B.  358. 
The  first  of  these  acts  not  only  wrought  a 
change  in  the  law  as  to  the  time  and  man- 
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ner  of  the  payment  of  penslonB,  but  also  im- 
posed for  the  first  time  upon  tiie  counties  a 
charge  for  the  payment  of  the  ordinary's 
fees  for  the  services  rendered  in  the  collec- 
tion of  the  pensions.  The  later  act  made  no 
reference  to  the  former  act»  and  only  pur- 
ported to  change  the  time  and  manner  of 
the  payment  of  pensions.  Although  no  ref- 
erence was  made  to  the  act  -of  1907,  it  is 
dear  that  the  act  of  1908  is  to  be  construed 
In  connection  therewith,  and  to  be  given  ef- 
fect only  as  those  matters  dealt  with  in  the 
later  act  It  did  not  purport  to  repeal  the 
provision  for  the  payment  of  ordinary's  fees 
by  the  <!ounty;  and,  as  that  was  an  impor- 
tant feature  in  the  first  act,  we  cannot  say 
that  the  Legislature  intended  to  repeal  that 
important  provision  in  the  law  on  the  sub- 
ject of  the  payment  of  the  ordinary's  fees. 
That  which  was  left  in  the  act  of  1907  ap- 
plied solely  to  the  payment  of  the  ordinary's 
fees.  It  could  have  been  made  the  subject- 
matter  of  a  complete  and  independent  act 
We  think,  therefore,  that  the  provision  with 
reference  to  the  payment  of  the  fees  of  the 
ordinary  for  services  rendered  to  pensioners 
was  not  impliedly  repealed  by  the  act  of 
1908. 

[2]  May  the  Legislature  constitutionally 
enact  a  law  imposing  upon  a  county  the  du- 
ty of  paying  the  fees  for  services  rendered 
by  the  ordinary  to  pensioners?  The  consti- 
tutional scheme  of  taxation  contemplates  a 
separation  of  the  taxing  power  of  the  state 
from  that  of  the  county.  It  is  declared  in 
article  7,  |  1,  par.  1,  of  the  Constitution, 
that  ''the  powers  of  taxation  over  the  whole 
state  shall  be  exercised  by  the  general  As- 
sembly for  the  following  purposes  only": 
For  the  support  of  the  state  government 
and  the  public  institutions;  for  educational 
purposes;  to  pay  the  principal  and  interest 
on  the  public  debt;  to  suppress  insurrec- 
tion, to  repel  invasion,  and  to  defend  the 
state  in  time  of  war;  and  to  supply  Con- 
federate soldiers  with  artificial  limbs,  and 
for  pensions  to  Confederate  soldiers,  and 
widows  of  Confederate  soldiers.  Civil  Code 
1910,  I  6551.  By  article  7,  S  6,  par.  2,  the 
General  Assembly  was  prohibited  from  dele- 
gating to  any  county  the  right  to  levy  a 
tax  for  any  purpose,  except  for  educational 
purposes,  to  build  and  repair  public  build- 
ings and  bridges,  to  maintain  and  support 
prisoners,  to  pay  Jurors  and  coroners,  for 
litigation,  quarantine,  roads,  and  expenses 
of  courts,  to  support  paupers,  and  pay  exist- 
ing debts,  pay  county  police,  and  provide  for 
necessary  ^sanitation.  Civil  Code  1910,  § 
6562.  The  General  Assembly  has  and  exer- 
dses  the  power  of  providing  by  state  taxa- 
tion for  the  payment  of  pensions  to  Confed- 
erate soldiers,  and  can  confer  no  authority 
for  paying  pensions  to  soldiers  and  their 
widows  out  of  the  funds  to  be  raised  by 


county  taxation.  Elder  r.  Collier,  100  Ga. 
342,  28  S.  B.  110.  The  costs  and  fees  inci- 
dent to  the  collection  of  pensions,  when  add- 
ed to  the  bounty  appropriated  for  pensions, 
partake  of  the  character  of  the  pension.  It 
amounts  to  an  appropriation  of  an  addition- 
al sum,  whereby  the  pensioner  is  relieved 
of  all  costs  in  securing  his  pension.  It  is 
therefore  clear  that,  as  the  county  cannot 
constitutionally  levy  a  tax  to  pay  the  pen- 
sion, it  cannot  levy  a  tax  to  pay  the  costs 
to  securing  the  pension,  so  that  the  state's 
appropriation  may  be  net  to  the  pensioner; 
and  the  act  of  1907,  which  makes  this  a 
charge  upon  the  county  taxes.  Is  unconstitu- 
tional and  void. 

But  it  is  contended  that,  Inasmuch  as 
some  of  the  pensioners  «re  entttied  to  tiielr 
bounty  by  reason  of  age  and  poverty,  or  in- 
firmity and  poverty,  or  blindness  and  pover- 
ty, rendering  them  unable  to  provide  a  living 
for  themselves,  it  is  proper  fdr  the  General 
Assembly  to  classify  them  as  paupers,  and 
provide  for  the  payment  of  the  fees  of  the 
ordinary  from  the  pauper  funds  of  the 
county.  The  legislative  sdieme  was  to  treat 
all  pensioners  alike,,  and  to  make  no  excep- 
tion tn  favor  of  any  class  of  pensioners; 
and,  even  if  it  be  conceded  that  the  Legis- 
lature would  have  the  right  to  make  such 
classification,  it  has  not  done  so.  To  rec- 
ognize such  an  exception  to  the  legislative 
enactment  would  be,  not  only  to  give  a  par- 
tial effect  to  the  legislative  scheme,  but  to 
impute  to  that  body  an  intention  to  create 
an  invidious  distinction  by  classifying  in- 
digent pensioners  as  paupers,  when  no  such 
classification  was  intended.  We  therefore 
are  of  the  opinion  that  the  provision  in  the 
act  of  1907  that  the  ordinary's  fees  in  pre- 
paring and  collecting  pensions  shall  be  paid 
by  the  county  of  the  pensioner's  residence  is 
violative  of  the  Constitution. 

Applying  these  principles  to  the  case  In 
hand,  which  was  an  application  for  manda- 
mus by  the  ordinary  to  require  the  county 
commissioners  to  audit  his  claim  for  fees  in 
services  rendered  to  indigent  pensioners  un- 
der the  act  of  1007,  the  mandamus  should 
have  been  refused. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 


(U7  Gft.  S77) 
CLABK  ▼.  WAI/rON, 

(Supreme  Court  of  Georgia.    Dec.  16,  1911.) 

(SyUahiM  hy  the  Court.) 

1.  Counties  (S  132*)  -^  Liabiutibs— ^TATrr- 
TORT  Pbo VISIONS— '^Paupers." 

Confederate  soldiers,  referred  to  in  the 
expression  "indigent  pensioners,"  as  used  in 
section  2  of  an  act  approved  August  18,  1909 
(Acts  1909,  p.  173),  cannot  be  classed  as  "pau- 
pers," in  the  meamiig  of  that  term  where  it  is 


•FVir  other  cases  ses  sams  topic  and  section  NUMBER  in  Deo.  Dig.  it  Am.  Die  Key  No.  Sorieo  Ik  Rep'r  indozoi 


ObJ 


OLABX  T.  WAIiXOK 


a9s 


employed  in  our  atatates  relating  to  the  eonn^ 
poor. 

[Ed.  Note.— For  other  cases,  see  Goontles, 
Dec.  Dig.  f  132.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  6,  pp.  5230-5239.] 

2.  CouimES    (§   132*)— LiABUJTras  —  PuB- 
P08E8  OF  Taxation— Febs  of  Obdinabt. 
Under  the  decision  in  the  case  of  Verdery 
V.  Walton,  73  S.  E.  390,  the  provision  in  sec- 
tion 2  of  the  act  referred  to  in  the  first  head- 
note  (Laws  1909,  p.  173),  is  unconstitutional, 
in  so  far  as  it  provides  for  the  payment  of  cer- 
tain fees  to  the  ordinaries  of  this  state  out  of 
the  pauper  funds  of  their  respective  counties. 
[Ed.   Note.— For  other  cases,  see  Counties, 
Dec  Dig.  I  182.*] 

S.  Dehubbbb  Stjbtainsd— No  Ebbob. 

The  court  erred  in  not  sustaining  the  de- 
murrer to  the  petition  for  mandamus;  the  de- 
murrer being  based  upon  the  alleged  uncon- 
stitutionality of  the  section  of  the  act  refer- 
red to. 

Error  from  Superior  Court,  Ridunond 
County;  H.  C.  Hammond,  Judge. 

Mandamus  proceedings  by  A.  B.  Walton 
Against  W.  A.  Clark.  From  a  Judgment 
overruling  a  demurrer  to  the  petition,  de» 
fendant  brings  error.    Reversed. 

Salem  Dutcher,  for  plaintiff  in  error.  B. 
H.  Callaway,  for  defendant  in  error. 

BECK,  J.  Walton,  ordinary  of  Richmond 
county,  brought  mandamus  proceedings 
against  Clark,  county  treasurer,  to  compel 
the  auditing  and  payment,  out  of  the  pau- 
per fund  of  the  county,  of  an  itemized  bill  of 
the  former  for  his  services  in  preparing  all 
papers  and  proofs,  and  preparing  the  an- 
nual pay  rolls,  and  for  securing  and  paying 
out  the  pensions  paid  by  the  state  to  in- 
digent pensioners  of  said  county,  at  $1  per 
capita,  for  all  i)ensloners  that  have  hereto- 
fore been  known  as  "indigent  pensioners.'' 
A  demurrer  filed  by  the  respondent  was 
overruled,  and  the  hiandamus  was  absolute, 
to  which  ruling  of  the  court  the  respondent 
excepted. 

[1, 2]  In  the  case  of  Verdery  v.  Walton, 
73  S.  E.  390,  it  was  said:  "May  the  Legis- 
lature constitutionally  enact  a  law  imposing 
upon  a  county  the  duty  of  paying  the  fees 
for  services  rendered  by  the  ordinary  to 
pensioners?  The  constitutional  scheme  of 
taxation  contemplates  a  separation  of  the 
taxing  power  of  the  state  from  that  of  the 
county.  It  is  declared  in  article  7,  |  1,  par.  1, 
of  the  Constitution,  that  'the  powers  of  taxa- 
tion over  the  whole  state  shall  be  exercised 
by  the  General  Assembly  for  the  following 
purposes  only':  For  the  support  of  the  state 
government  and  the  public  Institutions;  for 
educational  purposes;  to  pay  the  principal 
and  interest  on  the  public  debt;  to  suppress 
Insurrection,  to  repel  Invasion,  and  to  de- 
fend the  state  in  time  of  war;  and  to  supply 
Confederate  soldiers  with  artificial  limbs, 
and  for  poisibns  to  Confederate  soldiers  and 
widows  of  Confederate  soldiers.    Civil  Code 


1910,  S  6551.  By  article  7,  i  6,  par.  2,  the 
General  Assembly  was  prohibited  from  dele- 
gating to  any  county  the  right  to  levy  a 
tax  for  any  purpose,  except  for  educational 
purposes,  t6  build  and  repair  public  build- 
ings and  bridges,  to  maintain  and  support 
prisoners,  to  pay  jurors  and  coroners,  for 
litigation,  quarantine,  roads,  and  expenses 
of  courts,  to  support  paupers,  and  pay  ex- 
isting debts,  pay  county  police,  and  provide 
for  necessary  sanitation.  Civil  Code  1910, 
I  6562»  The  General  Assembly  has  and  ex- 
ercises the  power  of  providing  by  state  tax- 
ation for  the  payment  of  pensions  to  Con- 
federate soldiers,  and  can  confer  no  author- 
ity for  paying  pulsions  to  soldiers  and  their 
widows  out  of  the  funds  to  be  raised  by 
county  taxation*  Elder  v.  Collier,  100  Ga. 
342,  28  S.  E.  116.  The  cost  and  fees  inci- 
dent to  the  collection  of  pensions,  when  add- 
ed to  the  bounty  appropriated  for  pensions, 
partake  of  the  character  of  the  pulsion.  It 
amounts  to  an  appropriation  of  an  addition- 
al sum,  whereby  the  pensioner  is  relieved 
of  all  costs  In  securing  his  pension.  It  is 
therefore  clear  that,  as  the  county  cannot 
constitutionally  levy  a  tax  to  pay  the  pen- 
sion, it  cannot  levy  a  tax  to  pay  the  costs  of 
securing  the  pension,  so  that  the  state's  ap- 
propriation may  be  net  to  the  pensioner; 
and  the  act  of  1907  (Laws  1907,  p.  107), 
which  makes  this  a  charge  upon  the  county 
taxes,  is  unconstitutional  and  vold«  But  it 
is  contended  that,  Inasmuch  as  some  of  the 
pensioners  are*  entitled  to  th^  bounty  by 
reason  of  age  and  poverty,  or  infirmity  and 
poverty,  or  blindness  and  poverty,  render- 
ing them  unable  to  provide  a  living  for 
themselves,  it  is  proper  for  the  General  As- 
sembly to  classify  them  as  paupers,  and  pro- 
vide for  the  payment  of  the  fees  of  the  ordi- 
nary from  the  pauper  funds  of  the  county." 
That  decision  is  controlling  in  the  instant 
case,  unless  Indigent  pensioners,  as  used  in 
section  2  of  an  act  relating  to  compensation 
for  services  to  pensioners  by  ordinaries,  ap- 
proved August  13,  1900  (Acts  1909,  p.  173), 
fall  properly  within  the  purview  of  the  pro- 
vision in  the  Constitution  authorizing  the 
Genenal  Assembly  to  delegate  to  the  county 
authorities  the  right  to  levy  a  tax  *'to  sup- 
port paupers.'*  The  second  section  of  the 
act  referred  to  reads  as  follows:  "Sec.  2. 
Be  it  further  enacted  by  the  authority  afore- 
said, that  the  fees  above  set  out  for  all 
those  pensioners  that  have  heretofore  been 
known  as  Indigent  pensioners,  shall  be  paid 
out  of  the  pauper  fund  of  the  county  in 
which  said  pensioner  may  reside,  upon  a 
sworn  itemized  bill  made  out  by  the  ordi- 
naries and  presented  to  the  treasurer  or  oth- 
er ofiftcer  having  in  charge  the  paying  out  of 
the  pauper  fund  of  each  county,  which  treas- 
urer or  other  of&cer  shall  audit  said  itemiz- 
ed bill,  and,  if  found  correct,  pay  the  same 
and  make  record  thereof  as  other  bills  or 
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orders  paid  by  him.**  Indigent  pensioners 
include  those  Confederate  soldiers  who  from 
age  and  poverty,  or  Infirmity  and  poverty, 
or  blindness  and  poverty,  are  entitled  to  a 
pension.  In  considering  whether  those  pen- 
sioners embraced  in  the  expression  "indi- 
gent pensioners"  fall  within  the  pnrview  of 
the  constitutional  provision  above  referred 
to  and  the  statutes  relating  to  the  supi)ort 
of  paupers  and  the  levying  of  a  tax  for  their 
support  by  the  counties,  it  is  necessary  to 
determine  the  meaning  of  the  word  ''pau- 
per," as  employed  in  the  Constitution;  and 
in  doing  this,  as  the  framers  of  the  donsti- 
tutlon  did  not  attempt  to  limit  or»  define  the 
term  "pauper,"  to  gather  the  meaning  of  the 
word  as  it  stood  In  our  laws  at  the  time 
of  the  adoption  of  the  Constitution. 

Under  the  laws  of  this  state  of  force  at 
that  time,  the  supervision  of  all  paupers  was 
vested  in  the  ordinary  of  each  county.  Civ- 
il Code  1910,  f  541  (Code  1873,  |  754).  That 
ofllcer  had  authority  to  make  all  necessary 
contracts  in  relation  to  the  county  poor,  and 
had  authority  to  purchase  a  poorhouse  and 
a  farm,  upon  which  he  might  require  all 
paupers  In  the  CQunty  to  labor  who  were 
not,  from  old  age  or  disease,  unable  to  work. 
Civil  Code  1910,  U  642,  543  (Code  1873,  U 
755,  756).  It  was  further  provided  that  "no 
person  should  be  entitled  to  the  benefits  of 
the  provision'  for  the  poor  who  was  able  to 
maintain  himself  or  herself  by  labor,  or.  If 
not,  had  sufficient  means"  to  maintain  him- 
self. Civil  Ck>de  1910,  §  553  (Code  1873,  | 
763).  It  was  also  In  contemplation  of  the 
law  that  one  desirous  of  sharing  the  provi- 
sion for  the  county  poor  should  make  "ap- 
plication to  be  provided  for  as  a  pauper  to 
the  commissioner  of  the  poor  or  the  ordi- 
nary, upon  which  a  hearing  must  be  had." 
Civil  Ck)de  1910,  §  552  (Ck)de  1873,  §  762). 
Evidently,  in  these  sections,  only  those  per- 
sons in  any  particular  county  who  were  com- 
pletely destitute  were  included  among  those 
designated  as  paupers.  They  were  the  poor 
who  were  chargeable  to  the  county  in  which 
they  had  their  residence.  And  we  do  not 
think  that  a  Confederate  soldier.  In  order  to 
be  classed  as  an  indigent  pensioner,  and  to 
enjoy  the  bounty  of  the  state  as  such,  must 
necessarily  be  in  this  extreme  conation  of 
destitution,  be  under  the  supervision  of  the 
ordinary,  as  provided  in  the  case  of  paupers, 
and  be  required  to  make  application  for 
maintenance  as  a  pauper. 

True,  It  is  contemplated  in  our  law  that 
some  of  the  indigent  pensioners  may  be  In 
such  a  state  of  destitution  as  would  author- 
ize their  classification  under  the  head  of 
paupers.  But  what  we  are  pointing  out  is 
that  the  mere  fact  of  a  Confederate  soldier 
being  rightfully  on  the  roll  of  indigent  pen- 
sioners would  not  of  itself  place  him  among 
the  county  poor  entitled  to  support  as  a 
pauper.    This  is  more  clearly  shown  by  a 


consideration  of  the  provisions  of  another 
section  of  the  Code  relating  to  paupers  who 
are  chargeable  to  the  county*  under  the  pro- 
visions of  which  parent  and  children  are 
bound  to  support  each  other;  and  If  a  per- 
son had  a  parent  or  a  child  who  was  able 
to  support  him,  he  was  not  chargeable  to 
the  county;  and  if  the  county  did  maintain 
him,  such  county  might  recover  the  expense 
of  his  maintenance  from  the  parent  or  the 
child  whose  duty  It  was  to  support  hint 
Civil  Code  1910,  §  554  (Code  1873.  I  764).  In 
other  words,  one  having  a  parent  or  chUd 
able  to  support  him  is  not,  under  our  law 
now,  or  as  It  stood  at  the  iMloption  of  the 
(institution,  a  "pauper."  But  It  could  not 
be  contended  that  a  Confederate  soldier, 
who,  from  age  and  poverty,  or  infirmity  and 
poverty,  or  blindness  and  poverty,  is  unable 
to  provide  a  living  for  himself,  would  not 
be  entitled  to  a  place  on  the  roll  of  Indigent 
pensioners,  although  he  had  a  parent  or 
child  able  and  willing  to  support  him. 

[8]  Upon  these  considerations  we  must 
hold  that  "indigent  pensioners"  as  a  class 
do  not  come  within  the  purview  of  our  stat- 
utes making  provision  for  the  maintenance 
of  paupers.  And  consequently,  under  the 
decision,  in  the  case  of  Verdery  v.  Walton, 
cited  above,  the  court  erred  in  overruling 
the  demurrer  to  the  petition  for  mandamus 
against  the  treasurer. 

Judgment  reversed.  All  the  Justices  oon- 
cur,  except  HILL,  J.,  not  presiding. 


(U7  G«.sitl 

McCarthy  et  al  v.  McKINNET. 
(Supreme  Court  of  Oeorgia.     Dec  IS,  191L) 

(Byllahus  by  the  Court,) 

1.  Corporations  (S  283*)"-OFFicEiis— Detxk- 

HINATION     OF    TiTLS    TO    OFFICB— JURISDIC- 
TION OP  Equitt. 

Where  an  election  was  held  by  an  author- 
ized lodge  or  convention  of  a  domestic  priyate 
corporation  for  officers  of  said  institution  on 
Sunday,  the  predecessor  in  ofiice  of  the  one 
elected  cannot  resort  to  a  court  of  equity  in 
order  to  assert  her  rights  to  the  office  to 
which  she  claims  to  have  been  elected  and  to 
enjoin  the  successor  in  office  from  holding  and 
receiving  the  salary  attached  to  the  ofBce. 

[Ed.  Note.~For  other  cases,  see  Corpora- 
tions, Cent  Dig.  ||  1195-1^;  Dec  Dig.  S 
283.*] 

2.  Corporations  (|  283*)— Officers—Detbr- 
iciNATioN  of  Title  to  Office-Jurisdic- 
tion OF  Eqihtt. 

Where  an  adequate  remedy  Is  provided  by 
law  to  test  the  title  to  an  office  claimed  by 
each  of  t^o  contestants,  equity  will  not  en- 
tertain jurisdiction  of  the  case,  in  order  to 
adjudicate  the  private  rights  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  1195-1235;  Dec  Dig.  S 
283.*] 

8.  Injunction  (§  TO*)*- Subject  of  Reuef^ 

Title  to  Corporate  Office. 

Equity  will  not  enjoin  de  facto  officers  of 
a  priyate  corporation  from  discharging  ^e  du- 
ties of  those  offices  and  receiving  the  salaries 
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thereof,  where  a  dear  remedy  Ib  provided  by 
law  for  testing  tibe  rights  of  the  parties  to  hold 
those  offices. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  i{  136,  137;    Dec.  Dig.  |  70.*] 

4.  Quo  Wabbanto   (§  20*)— Scope  of  Rem- 

BDY--TnXX  TO  COBPOBATX  OFFICE. 

If  the  title  of  an  officer  of  a  private  cor- 
poration is  contested  by  one  claiming  to  have 
the  lefal  right  to  the  office  and  the  salary 
thereof,  the  proper  remedy  to  settle  such  title 
is  by  information  in  the  nature  of  quo  war- 
ranto. 

[Bd.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  S  21:  Dec  Dig.  |  20;*  Cor- 
porations, Cent  Dig.  f  1222.] 

Error  from  Superior  Court,  Dougherty 
County;  Frank  Park,  Judge. 

Equitable  petition  by  L.  10.  McKinney 
against  Charlie  McCarthy  and  another.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Reversed. 

Pope  &  Bennet,  Tor  plaintiffs  in  error.  B. 
J.  Bacon,  for  defendant  in  error. 

HIIA  J.  L.  m  McKinney  filed  her  equi- 
table petition  in  Dougherty  superior  court 
against  Charlie  McCarthy  and  the  "Supreme 
Circle  of  Benevolence  of  the  United  States 
of  America,  a  corporation  of  said  county," 
alleging  that  she  was  duly  elected  and  qual- 
ified secretary  of  said  corporation  at  the 
last  meeting  prior  to  October,  1909,  and  had 
discharged  the  duties  of  said  office  as  such 
to  October,  1909;  that  said  McCarthy,  prior 
to  October,  1909,  was  elected  and  qualified 
as  treasurer  of  said  Supreme  Circle;  that 
plaintiff  is  still  the  elected  and  qualified  sec^ 
retary,  by  reason  of  the  failure  of  the  Su- 
preme Circleto  elect  a  successor  to  plaintiff 
under  the  rules  of  said  Supreme  Circle, 
which  provide  that  the  Supreme  Secretary 
and  the  other  oflSicers  named  "shall  serve 
one  year,  or  untU  their  successors  are  elect- 
ed"; that  at  the  last  meeting  of  the  Qrand 
Lodge  of  said  Supreme  Circle  there  was  a 
failure  to  elect  a  successor  to  petitioner,  the 
law  of  the  Supreme  Lodge  being  that  the 
Supreme  Circle  shall  not  meet  later  than  11 
o'dodc  p.  m.,  whereas,  it  is  alleged,  one 
Jos^h  H.  Watson,  who  was  in  league  with 
said  McCarthy,  in  order  to  secure  the  posi- 
tion held  by  plaintiff,  induced  the  Grand 
Lodge  to  remain  in  session  after  11  o'clock 
Saturday  night,  after  the  greater  portion  of 
the  del^^tes  to  the  Grand  Lodge  had  gone 
home^  and  charges  were  preferred  against 
petitioner,  which  had  previously  been  inves- 
tigated, and  plaintiff  was  completely  exon- 
erated of  said  charges;  that  the  election  so 
brought  about  was  illegal,  because  it  was 
after  11  o'dodk  p.  m.,  and  on  Sunday,  no 
notice  being  given  of  said  election;  that 
It  was  not  participated  in  by  plaintiff,  but 
was  held  by  a  fraction  of  the  members  of 
tlie  Grand  Lodge  between  1  and  2  o'clock 
Sunday  morning,  and  at  said  election  said 
Charlie  McCarthy  was  elected  Supreme  Sec- 


retary, and  plaintiff  Supreme  Treasurer: 
that  the  ofllce  of  Supreme  Treasurer  is  as 
responsible  as  that  of  Supreme  Secretary, 
but  t^e  former  pays  only  $300  per  annum, 
and  the  letter  |720  per  annum,  and  the  pur- 
pose of  the  election  of  the  said  Charlie  Mc- 
Carthy was  to  deprive  plaintiff  of  the  right 
to  hold  said  office  of  Supreme  Secretary  and 
draw  the  salary  incident  thereto ;  that  plain- 
tiff refused  to  act  as  treasurer  under  said 
election,  because  she  insists  that  the  elec- 
tions aforesaid  are  illegal  for  the  reasons 
given,  and  that  she  is  still  Supreme  Secre- 
tary under  her  former  election  and  tenure  of 
office;  that  she  is  ready  and  willing  and 
has  offered  her  services  as  Supreme  Secretary 
as  aforesaid,  and  desires  to  continue  in  said 
oflSce  until  her  successor  is  duly  elected  and 
qualified;  that  said  Supreme  Circle  is  a  pri- 
vate corporation  having  for  its  object  benev- 
olence in  the  way  of  sick  benefits  and  burial 
expense^  of  its  members. 

Several  amendments  to  said  petition  were 
allowed  by  the  court,  setting  forth  the  duties 
of  various  officers  of  said  Supreme  Circle. 
The  prayer  of  the  petition  was:  (1)  That  Mc- 
Carthy be  enjoined  from  acting  as  Supreme 
Secretary,  and  from  receiving  any  salary  as 
such  from  the  Supreme  Circle.  (2)  That  pe>' 
tltioner  recover  Judgment  of  the  Supreme 
Circle  and  said  McCarthy  for  all  salary  or 
salaries  heretofore  paid  by  the  Supreme  Cir- 
cle to  him,  **it  any  shall  be  shown  to  have 
been  paid,  and  for  any  and  all  payments  that 
shall  or  may  be  made  to  said  McCarthy  here- 
after for  services  rendered  in  the  capacity  of 
Supreme  Secretary,  and  of  said  Supreme 
Circle  for  any  salary  of  the  Supreme  Secre- 
tary due  or  to  become  due  to  your  petition- 
er." (8)  To  have  the  entire  election  declared 
illegal,  and  "the  contracts  made  by  said  cor- 
poration by  the  selection  and  appointment 
of  the  officers  of  Supreme  Secretary  as  afore- 
said on  said  date,  and  the  contract  binding 
said  Supreme  Circle  thereto,  surrendered  up 
and  canceled  as  a  violation  of  the  laws  of 
Georgia,  and  fraudulent  and  void  and  ultra 
vires,  and  the  records  of  said  Illegal  action 
expunged  as  unauthorized  and  Ulegal." 

The  defendant  filed  general  demurrers  to 
the  petition  as  amended,  which  demurrers 
were  overruled  by  the  court,  and  this  Judg- 
ment is  assigned  as  error. 

[1]  1.  We  think  the  court  erred  In  overrul- 
ing the  general  demurrer  in  this  case.  The 
petition  and  amendments  thereto  do  not  set 
forth  such  a  cause  of  action  as  would  bring 
it  within  the  Jurisdiction  of  a  court  of  equi- 
ty. The  facts  are  substantially  as  stated 
above.  The  prayers  of  the  petition  are:  (1) 
To  enjoin  the  defendant  McCarthy  from  act- 
ing as  Supreme  Secretary  and  from  receiving 
any  salary  from  **the  Supreme  drde.**  (2) 
To  enjoin  the  corporation  from  interfering 
with  the  plaintiff  in  the  pursuance  of  her 
duties  as  secretary.    (3)  That  the  election  of 
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the  detaidant  and  all  other  officers  elected 
at  the  Grand  Lodge  at  Valdosta,  ''and  the 
contracts  binding  the  Supreme  Circle  there- 
to,*' be  declared  Illegal  and  canceled.  It  ap- 
pears from  the  petition  that  the  plaintiff  had 
been  the  duly  elected  and  qualified  secretary 
of  the  "Supreme  Circle  of  Benevolence,"  and 
acted  as  such  until  defendant  was  elected  by 
those  in  authority  at  the  Grand  Lodge,  which 
convened  at  Valdosta  on  October  3,  1909. 
The  plaintiff  insists  that  the  election  of  Mc- 
Carthy as  Supreme  Secretary  was  brought 
about  by  fraud  and  collusion,  and  occurred 
on  Sunday,  contrary  to  the  laws  of  the  Su- 
preme Girde  and  of  the  state.  She  insists 
that  she  was  elected  as  Supreme  Secretary 
for  one  year  and  until  her  successor  was 
duly  elected  and  qualified,  and  that,  as  no 
legal  election  had  been  held,  she  was  the  duly 
qualified  Supreme  Secretary,  with  the  right 
to  hold  and  exercise  the  duties  of  said  office 
and  receive  the  salary  for  same  until  her. 
successor  was  l^^Uy  elected  and  qualified, 
but  that  the  defendant  under  his  pretended 
claim  of  election  was  holding  the  office  and 
receiving  the  salary,  to  both  of  which  plain- 
tifC  was  entitled,  etc.  The  corporation,  "the 
Supreme  Circle,"  was  a  party  defendant  to 
this  suit,  and,  so  far  as  the  record  discloses, 
offered  no  objection  to  McCarthy  holding  said 
office  or  receiving  the  salary  attached  there- 
to. It  must.be  assumed,  therefore,  that  Mc- 
Carthy is  at  least  a  de  facto  officer,  exercis- 
ing the  duties  of  the  Supreme  Secretary  with 
the  knowledge  and  consent  of  the  corporation 
itself.  The  plaintiff  ffied  her  equitable  peti- 
tion in  her  individual  capacity,  to  restrain 
McCarthy  from  exercising  the  duties  of  the 
office  to  which  she  claims  to  be  the  rightful 
occupant,  and  to  prevent  the  corporation 
from  paying  him  the  salary  due  the  Supreme 
Secretary  rightfully  entitled  thereto.  The 
suit  is  not  filed  by  the  plaintiff  as  a  stock- 
holder of  the  corporation  for  a  misappropria- 
tion of  the  funds  of  the  corporation,  but  as 
an  individual  to  prevent  the  Corporation 
from  paying  McCarthy  the  salary  due  the 
secretary,  and  to  enjoin  him  from  discharg- 
ing the  duties  of  the  office.  We  think  this 
does  not  make  a  proper  case  tox  a  court  of 
eouity. 

[2-4]  We  hold,  if  the  plaintiff  had  the 
right,  by  election  or  tenure  of  office,  to  the 
position  of  secretary  of  the  order  to  which 
she  belonged,  and  some  one  else  claimed  a 
similar  right  to  this  office  and  the  salary, 
that  an  ample  remedy  is  provided  by  law  for 
testing  her  claim  of  right  to  the  office.  She 
could  proceed  by  Information  in  the  nature 
of  quo  warranto,  without  resorting  to  a 
court  of  equity.  The  law  declares  that  "equi- 
ty will  not  take  cognizance  of  a  plain  legal 
right,  when  an  adequate  and  complete  rem- 
edy la  provided  by  law,"  etc  Civil  C6de 
1910,  f  4538.  In  the  case  of  Hussey  v.  Gal- 
lagher, 61  Ga.  90,  this  court  said  that  "the 
application  to  restrain  the  officers  de  facto 
of  mtdi  a  corporation  as  this  is  quite  rare^ 


and  equity,  even  if  there  were  salariee  at- 
tached to  the^  offices,  will  not  usually,  per- 
haps never,  interfere  in  such  cases,  but  leave 
the  contesting  parties,  as  far  as  the  election 
is  concerned,  to  their  remedy  by  an  infor- 
mation in  the  nature  of  a  quo  warranto." 
If  the  title  to  the  office  of  secretary  Is  In 
question  (and  the  pleadings  put  it  in  ques- 
tion), then  quo  warranto  proceedings  seem 
ample  to  determine  the  issue  as  to  who  waa 
legally  elected  and  entitled  thereto.  And, 
before  the  plaintiff  could  recover  In  a  suit 
for  the  salary,  she  must  first  establish  her 
right  to  the  office.  In  such  a  case  injunction 
cannot  be  invoked,  but  equity  will  leave  the 
parties  to  settle  the  legal  title  to  the  office 
by  Information  in  the  nature  of  quo  war- 
ranto. Harris  v.  Pounds,  64  Ga.  121;  1 
Thomp.  Corp.  (5th  Ed.)  f  041,  and  cases 
dted ;   32  Cyc.  1426,  1427. 

It  was  further  held  that  it  was  not  the 
province  of  equity  to  decide  the  right  to  an 
office.  And  "where  an  injunction  to  pre- 
vent an  officer  from  acting  as  such  Is  really 
to  test  the  validity  of  his  election,  it  will  be 
refused."  22  Cyc.  878,  879,  and  citations. 
Nor  is  injunction  the  proper  remedy  for  the 
removal  of  an  officer,  or  for  restoring  one 
wrongfully  removed.  Id.  It  is  true  that 
where  public  officers  are  acting  illegally,  or 
without  authority  and  In  breach  of  trust, 
and  are  causing  irreparable  injury,  they 
will  be  enjoined.  22  Cyc.  879.  But  no  such 
allegation  appears  in  the  petition  of  the 
plaintiff.  She  simply  claims  the  right  to  the 
office  of  secretary  and  its  emoluments  as  an 
individual,  which  is  also  claimed  by  the  de- 
fendant McCarthy,  and  she  prays  a  court  of 
equity  to  enjoin  him  from  exercising  the  dn* 
ties  of  the  office,  eta  No  irreparable  dam- 
age  is  alleged,  or  such  other  facts  aa  would 
give  a  court  of  equity  Jurisdiction.  Nor  is 
this  a  suit  for  damages  or  for  salary  alleged 
to  be  due.  It  is  nowhere  alleged  in  the  plain- 
tiff's petition  that  the  corporation  is  insol- 
vent, or  the  damages  Irreparable,  or  that  the 
corporation  of  which  she  is  a  member  is  mis- 
appropriating the  funds  of  such  corporation, 
or  such  other  facts  set  out  which  would  give 
Jurisdiction  to  a  court  of  equity.  Nor  is 
there  any  definite  allegation  in  the  plaintUTs 
petition  that  any  salary  has  been  paid  Mc- 
Carthy; and,  even  if  there  was,  we  fail  to 
see  how  a  court  of  equity  could  be  invoked 
by  one  who  is  claiming  in  her  Individual 
right  merely  as  a  rival-elect  secretary,  to  en- 
join the  payment  of  such  salary.  It  might 
be  otherwise  if  the  funds  of  the  corporation 
were  alleged  by*  some  member  of  the  corpo- 
ration to  be  misappropriated  by  some  of  the 
officers.  Then  the  plaintiff,  if  a  stockholder, 
or  some  other  one  of  the  stockholders,  as 
such,  could  undoubtedly  apply  to  a  court  of 
equity  for  proper  relief.  Atlanta  Real  Estate 
Ck>.  V.  Atlanta  Nat  Bank,  75  Ga.  40. 

In  arriving  at  the  conclusion  that  an  ap- 
plication for  leave  to  file  an  information  in 
the  nature  of  quo  warranto  la  the  proper 
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remedy  by  whieh  the  rights  of  the  plaintiff 
In  this  case  to  an  office  In  a  prtyate  corpo- 
ration can  be  teetM  In  the  courts  of  law  In 
this  state,  rather  than  by  proceedings  In  a 
court  of  equity,  we  are  not  nnmlndfal  of  the 
doubts  expressed  on  this  subject  by  Judge 
Bennlng  In  the  case  of  Cole  ▼.  Dyer,  29  Oa. 
437,  nor  of  the  language  of  the  Code,  which 
was  adopted  after  the  decision  In  29  Ga.  437, 
Just  referred  to.  It  may  be  that  the  section 
of  the  Cbde  with  reference  to  quo  warranto 
was  Incorporated  to  meet  the  decision  In  the 
ease  of  Cole  t.  Dyer,  sapnu  At  any  rate, 
section  5451  of  the  ClvU  Code  of  1910  pro- 
Tides  that  "the  writ  of  quo  warranto  may 
issue  to  Inquire  Into  the  right  of  any  person 
to  any  .public  office,  the  duties  of  which  he  Is 
in  fact  discharging;  but  must  be  granted  at 
the  suit  of  some  person  either  claiming  the 
office  or  Interested  therein.*'  See,  also,  Cltll 
Code  1910,  S  5454.  It  will  thus  be  seen  that 
the  section  of  the  Code  cited  apparently  con- 
fines the  remedy  of  quo  warranto  to  a  per- 
son inquiring  tato  the  right  of  another  per- 
son to  any  "public"  office,  etc.,  and  while,  tfs 
an  original  proposition,  we  might  or  might 
not  have  placed  the  construction  on  that  sec- 
tion of  the  Code  that  was  placed  on  it  by 
this  court  In  Hussey  t.  Gkillagher,  61  Ga.  91, 
and  Harris  v.  Pounds,  64  Ga.  121,  yet,  as 
this  court  in  the  Harris  Case,  supra,  definite- 
ly ruled  that,  "in  a  contest  between  two  sets 
•of  trustees  of  a  campmeetlng  ground,  one 
holding  an  api>olntment  under  the  quarterly 
conference  of  the  Methodist  Church,  and  the 
other  under  a  grant  from  the  superior  court 
by  virtue  of  authority  claimed  to  be  derived 
from  the  act  of  1872  (Code,  S  1677),  and  both 
<daiming  to  hold  the  title  for  the  use  of  the 
Methodist  Church  of  Warren  county  for  the 
campmeetlng  worship,  and  no  allegation  be- 
ing made  that  either  has  Interfered  or  threat- 
ened to  Interfere  with  the  beneficiaries  In 
the  enjoyment  of  the  religious  worship  at 
said  camp  groxmd,  equity  will  not  interfere 
by  Injunction,  but  will  leave  the  xtarties  to 
settle  the  legal  title  by  information  in  the 
nature  of  quo  warranto,"  we  feel  constrained 
to  adhere  to  the  ruling  there  made,  especial- 
ly as  it  is  in  accord  with  the  weight  of  Amer- 
ican authority  on  this  subject 

The  decision  in  64  Ga.  121,  was  rendered  in 
1879,  after  the  section  of  the  Code  referred 
to  was  adopted  as  the  law  of  the  state;  and 
we  must  assume  that  said  decision  was  ren- 
dered with  the  full  knowledge  of  this  court 
of  its  existence  In  the  Code.  And  the  ruling 
made  in  the  case  of  Harris  v.  Pounds,  supra, 
cites  with  approval  the  decision  in  the  case 
of  Hussey  v.  Gallagher,  61  Ga.  86,  where  it 
was  held  to  the  same  effect  that  quo  war- 
ranto was  the  proper  remedy  to  test  the 
title  to  a  private  office.  Belying,  therefore, 
upon  the  definite  ruling  made  by  this  court 
in  the  case  of  Harris  v.  Pounds,  we  must 
likewise  hold  that  in  the  present  case  the 
plaintiff's  remedy  is  by  information  in  the 


nature  of  quo  warranto,  and  not  by  resort  to 
a  court  of  equity  for  injunction  to  restrain 
defendant  from  exercising  the  duties  of  Su- 
preme Secretary  and  collecting  the  salary  of 
same,  or  to  enforce  the  other  prayers  in  the 
petition. 

In  view  of  the  ruling  here  made,  it  will  not 
be  necessary  to  decide  the  other  question, 
whether  the  election  alleged  to  have  been 
held  on  Sunday  was  void,  as  that  question 
can  be  determined  on  proper  proceedings  in 
the  superior  court 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(1S7  Oa.  211) 
POTTS  V.  cm  OF  ATLANTA. 
(Supreme  Court  of  Georgia.    Dec  14|  19110 

{ByUahus  hy  the  OourU) 

t,  Eminent  Domain  (|  9*)— Natttbi  and 
Extent  ov  Powsft-^TATUTOBT  Pbovisions. 
Under  the  provisionB  of  section  5  of  the 
act  approved  November  29. 1902  (Acts  1902,  p. 
83S),  the  city  of  Atlanta  has  authority  to  ex- 
ercise the  right  of  eminent  domain,  and  to  ac- 
quire, by  condemnation  proceedtngs,  lands  nec- 
essary for  the  constroction  of  sewers  beyond 
the  limits  of  the  city. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec  Dig.  S  9.*] 

2.  Interlocutobt   Injunction  —  Discbetion 
oy  Coubt. 

Upon  the  trial  of  the  case  the  trial  jadge 
did  not  abuse  his  discretion  in  refusing  to  grant 
the  interlocutory  injunction. 

Error  from  Superior  Court»  Fulton  Coun- 
ty; Geo.  Lk.  Bell,  Judge. 

Actloo  by  Merry  W.  Potts  against  the 
City  of  Atlanta.  Judgment  for  defendant, 
and  plaintiff  brings  error.     Affirmed. 

Walter  R.  Brown,  for  plaintiff  in  error. 
J.  li.  Maysoa  and  W.  D.  BUls,  Jr.,  for  de- 
fendant in  error. 

BECK,  J.  Mrs.  Merry  W.  Potts  filed  an 
equitable  petition  against  the  city  of  At- 
lanta, seeking  to  enjoin  the  dty  from  con- 
structing a  sewer  through  her  property  on 
Peachtree  road,  which  is  outside  the  cor- 
porate limits  of  the  city,  and  by  amendment 
she  asked  that  the  dty  be  restrained  from 
proceeding  by  condemnation  to  appropriate 
her  property  for  sewer  purposes.  On  the 
Interlocutory  hearing  the  court  denied  the 
injunction  prayed  for  by  plaintiff,  and  she 
excepted. 

[1]  1.  It  has  long  beoi  recognized  that  the 
Legislature  has  power  to  authorize  a  mu- 
nicipal corporation  to  acquire  lands  beyond 
the  municipal  limits,  and  for  that  puri)ose 
to  exerdse  the  power  of  eminoit  domain, 
where  the  proposed  taking  of  private  proi>- 
erty  is  strictly  for  public  use.  What  1m  a 
public  use,  so  far  as  respects  the  exerdse 
of  eminent  domain  by  munldpalltles,  has  In 
different  cases  given  rise  to  controversy; 
but  a  controversy  over  the  proposition  that 
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the  taklni;  of  prlyate  property  by  municipali- 
ties for  the  construction  of  sewers,  which 
have  such  an  Important  bearing  upon  the 
public  health,  welfare,  and  comfort,  is  a 
public  use,  could  hardly  arise.  But  it  is 
contended  in  the  present  case  that  the  Leg- 
islature had  not  conferred  upon  the  dty  of 
Atlanta  the  authority  to  appropriate  private 
property  beyond  the  corporate  limits.  Sec- 
tion 5  of  the  act  approved  November  29, 
1902  (Acts  1902,  p.  333),  which  act  is  an 
amendment  to  the  charter  of  the  city  of  At- 
lanta, contains  the  following  provision: 

"Sec.  6.  Be  it  further  enacted  by  the  au- 
thority aforesaid,  that  the  mayor  and  gen- 
eral council  of  the  city  of  Atlanta  be,  and 
they  are,  hereby  authorized,  in  their  dis- 
cretion, to  lay  and  construct  sewers,  of  what- 
ever form,  fashion  and  material  as  in  their 
Judgment  may  be  proper,  saf^  and  sanitary, 
without  the  limits  of  the  city  of  Atlanta, 
as  well  as  and  to  as  full  an  extent  as  now 
authorized  within  the  limits  of  said  city; 
and  they  are  further  authorized  and  em- 
powered, in  their  discretion,  to  prepare,  con- 
struct, and  operate  plants;  means,  methods, 
or  whatever  system  in  their  discretion  is 
best  for  the  disposal  of  sewage  matter;  and 
said  plants  or  systems  or  methods  may  be 
constructed  and  operated  without  the  limits 
of  the  city  of  Atlanta  as  well  as  within  the 
limits  of  said  dty,  in  the  discretion  of  the 
mayor  and  general  council.  Power  and 
authority  is  vested  in  the  mayor  and  gen- 
eral council  of  said  city  to  condemn  lands, 
leases,  and  all  other  interest  in  real  estate, 
whereby  possession  and  title  to  land,  and 
as  much  thereof  as  may  be  necessary,  may 
be  procured  by  said  city  for  the  construc- 
tion of  sewers,  as  above  provided,  as  well 
as  plants,  nieans  or  methods  for  the  disposal 
of  sewage  matter,  all  as  provided,  without 
the  limits  of  the  dty  of  Atlanta,  in  what- 
ever direction  and  to  whatever  extent  it 
may  be  deemed  necessary  and  proper  within 
the  discretion  of  said  mayor  and  general 
council." 

Provision  more  ample  and  explicit  could 
hardly  have  been  embodied  in  language  for 
the  purpose  of  clothing  the  municipality 
with  authority  to  lay  out  and  construct 
sewers  and  appropriate  private  property 
beyond  the  dty  limits  by  condemnation. 
Nor  can  we  agree  with  council  for  plaintiff 
in  error  in  his  contention  that  the  power 
conferred  upon  the  munldpallty  by  the  sec- 
tion above  quoj;ed  was  limited  to  the  con- 
demnation of  lands  for  the  construction  of 
such  sewers  as  might  be  laid  out  and  con- 
structed by  the  expenditure  of  the  proceeds 
arising  from  the  issue  of  bonds  referred  to 
in  other  sections  of  the  act  Nothing  con- 
tained in  section  5  of  .the  act,  or  in  the  en- 
tire act,  confines  the  provisions  of  section 
5  within  limits  so  narrow. 

[2]  2.  The  other  questions  in  the  case  re* 


quire  no  discussion.  They  are  merely  ques- 
tions of  fact,  dependent  upon  the  evidence 
In  the  case.  Upon  the  material  issues  the 
evidence  was  conflicting;  and,  that  being 
true,  they  were  for  determination  by  the 
court  below;  and,  his  holding  upon  the  is- 
sues of  fact  having  been  adverse  to  the  com- 
plainant, it  will  not  be  disturbed.  He  ex- 
ercised his  sound  discretion  •in  passing  upon 
these  issues,  and  there  is  nothing  in  the 
facts  of  the  case  to  show  that  this  discre- 
tion was  abused. 

Judgment  affirmed.    All  the  Justices  con- 
cur»  except  HILL,  J.,  not  presiding. 


(m  Gfl.  SM) 
DAVIS  T.  BLOUNT. 
(Supreme  Court  of  <]korgia.     Dec.  14,  1911.) 

(8yllabu9  by  the  OowrUJ 

1.   DlSCBEnON    OF   GOUBT  —  OVSBBUUNO    MO- 
TION FOB  CONTINUANCB. 

In  view  of  the  facts  of  tills  case,  and  the 
alleged  testimony  which  the  witness  would 
have  given,  had  she  been  present,  there  was  no 
abuse  of  mscretlon  in  overruling  the  motion  to 
continue. 

2.  Grant  of  Nonsuit— No  Ebbob. 

There  was  no  error  in  granting  a  nonsuit 

(Additional  8vllabu9  ly  Editorial  Btaf.) 

3.  Wills  (S  326*)— Probatb— Nonsuit. 

Where,  in  proceedings  to  probate  a  nun- 
cupative will,  the  evidence  demanded  a  finding 
that,  while  the  decedent  had  a  testamentary 
Inclination,  there  was  no  design  that  any  words 
spoken  by  him  should  h^  themselves  operate 
as  a  testamentary  disposition  of  his  property^ 
but  that  it  was  his  intention. that  the  will  whidi 
he  desired  to  make  should  be  a  written  will, 
there  was  no  error  in  granting  a  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  §  771;    Dec  Dig.  §  326.*] 

Error  from  Superior  Court,  Appling  Coun- 
ty; O.  B.  Conyers,  Judge. 

Proceedings  to  probate  the  will  of  John  A 
Blount  From  a  Judgment  of  nonsuit,  L.  W. 
Davis  brings  error.    Affirmed. 

In  the  superior  court  a  suit  for  the  probate 
of  the  alleged  nuncupative  will  of  John  A. 
BlouDt  was  tried  on  appeal  from  the  court 
of  ordinary.  Blount  had  a  brother,  who  was 
his  sole  heir  at  law,  but  was  not  on  good 
terms  with  him.  For  more  than  a  year  prior 
to  his  death,  L.  W.  Davis  and  his  wife  had 
lived  in  Blount's  house  and  cared  for  him. 
Blount  desired  to  bequeath  all  of  his  prop- 
erty to  L.  W.  Davis,  and  was  anxious  that 
his  will  be  so  prepared  as  that  it  could  not 
be  set  aside.  He  had  inquired  whether  a 
written  will  would  be  better  than  a  nuncupa- 
tive will,  and  had  been  informed  that  it 
would.  After  such  inquiry  and  information, 
he  sent  for  Reuben  H.  Holton,  a  justice  of 
the  peace,  on  the  8th  day  of  April,  1908,  to 
write  his  will.  The  messenger  was  L.  W. 
Davis,  and  he  was  requested,  also,  to  get 
John  Cochran  and  John  O.  Cochran,  Sr.,  to 
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come  to  Blount's ,  residence  and  attest  the 
will  with  Holton.  The  first  to  arrive  was 
Holton,  late  in  the  afternoon.  There  being 
no  suitable  paper  at  hand,  Holton  so  inform- 
ed Blount,  and  entered  npon  a  tablet  a  de- 
scription of  the  land  and  other  memoranda, 
and  thai  told  Blount,  as  he  had  no  suitable 
paper  on  which  to  write  the  will,  he  would 
go  home  and  write  it,  and  bring  it  back  to 
be  signed  the  next  morning.  Blount  replied, 
"All  right"  Blount  was  suffering  from  a 
protracted  illness,  but  expressed  himself  as 
feeling  better,  and  as  not  believing  he  would 
die  "from  that  speH,"  but  would  be  "able  to 
attend  to  his  business."  When  Holton  came, 
after  telling  him  that  he  wanted  him  to 
write  his  will,  Blount  also  called  in  Mrs. 
Davis  and  told  her  to  sit  where  she  could 
hear  him  and  listen,  as  he  "worded  it"  for 
Holton  to  writiB,  as  she  was  the  only  witness 
present,  *'but  he  could  get  in  more."  Accord- 
ing to  the  testimony  of  Mrs.  Davis,  Blount 
made  his  will  '*then  and  there."  Holton  was 
in  the  act  of  leaving  when  the  two  Cochrans 
arrived,  but  they  were  informed  by  Holton 
that  the  will  would  be  executed  next  morn- 
ing, and  were  requested  to  return  in  order 
to  attest  it  Blount  conferred  with  them 
about  the  will  after  Holton  left,  and  told 
them  and  others  that  he  Intended  to  be- 
queath all  of  his  property  to  L.  W.  Davis; 
but  his  announcements  were  not  of  such 
character  as  to  indicate  to  them  a  present 
intention  to  make  a  nuncupative  will.  On 
the  contrary,  they  showed  that  he  had  refer- 
ence to  a  will  which  Holton  was  to  write  for 
him.  About  1  o'clock  during  the  same  night, 
Blount  died.  On  the  1st  day  of  September, 
1908,  Holton  prepared  the  nuncupative  will 
and  caused  the  same  to  be  sworn  to  by  more 
than  three  subscribing  witnesses,  which  is 
the  same  as  was  afterwards  offered  for  pro- 
bate. Upon  the  conclusion  of  the  evidence 
the  Judge  granted  a  nonsuit 

Wade  H.  Watson,  V.  B.  Padgett,  and  A.  V. 
Sellers,  for  plaintiff  in  error.  Parker  A 
Highsmith,  for  defendant  in  error. 

ATKINSON,  J.  [1]  1.  The  ruling  announc- 
ed in  the  first  headnote  does  not  require 
elaboration. 

[2,  3]  2.  There  was  no  evidence  in  this 
case  sufficient  to  authorize  a  finding  that  the 
alleged  testator  contemplated  the  making  of 
a  nuncupative  wilL  On  the  contrary,  the 
evidence  demanded  a  finding  that,  while  he 
had  a  testamentary  inclination,  there  was  no 
design  that  any  word  spoken  by  him  should 
by  themselves  operate  as  a  testamentary  dis- 
position of  his  property,  but  that  it  was  his 
intention  that  the  will  that  he  desired  to 
make  should  be  a  written  will.  Accordingly, 
without  regard  to  the  sufficiency  of  the  evi- 
dence in  other  respects,  there  was  no  error 
in  granting  a  nonsuit     Civil  Code  1895,  § 


3349;  Knox  T.  Richards,  110  Ga.  d,  8S  S.  B. 
295. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presicflng. 

as?  Oa.  286) 
ATLANTA,  B.  &  A.  B.  CO.  v.  BROWN. 
(Supreme  Court  of  Georgia.     Dec  15,  1911.) 

(Byllalus  hy  ike  Court.) 

L  iNSTBUCTl'ONS. 

Id  the  absence  of  a  request  to  charge,  the 
instructions  given  by  the  court  on  the  subject 
of  allowing  damages  on  account  of  permanent 
personal  injury  were  not  so  deficient  as  to  re- 
quire the  grant  of  a  new  trial* 

2.   SUFFXCIKNCT  OT  EviDKNOS. 

The  evidence  was  sufficient  to  support  the 
verdict. 

3.  Gbant  of  New  Tual. 

None  of  the  grounds  of  the  motion  for  a 
new  trial  require  a  reversaL 

Error  from  Superior  Court,  Glynn  County; 
0.  B.  Conyers,  Judge. 

Action  by  IL  M.  Brown  against  the  Atlan- 
ta, Birmingham  &  Atlantic  Railroad  Compa- 
ny. Judgment  for  plaintiff,  and  defendant 
brings  error,  and  plaintiff  files  a  cross-bill. 
Judgment  on  the  main  bill  of  exceptions  af- 
firmed;   cross-bill  of  exceptions  dismissed. 

Crovatt  &  Whitfield,  for  plaintiff  in  error. 
Francis  H.  Harris  and  D.  W.  Krauss,  for 
defendant  in  error. 

LUMPKIN,  J.  Judgment  on  main  bill  of 
exceptions  affirmed.  Gross-bill  of  exceptions 
dismissed.  All  the  Justices  concur,  except 
HTr<U  J«*  not  presiding. 

(U7  0a.282) 

GOODIN  V.  MILTiS. 
(Supreme  Court  of  Georgia.    Dec  15,  1911.) 

(Bylldhut  by  ike  Court.) 

BxcEPnoNS,  Bnx  or  (I  41*)— Fiung— Timb. 
It  appearing  that  the  date  of  the  certifi- 
cate of  the  judse  to  the  bill  of  exceptions  is 
December  24,  1910,  and  the  date  of  the  filing 
of  the  bill  of  exceptions  in  the  office  of  the 
clerk  of  the  trial  court  is  January  16,  1911, 
the  writ  of  error  must  be  dismissed,  because 
the  bill  of  exceptions  was  not  filed  in  the  clerk's 
office  within  15  days  from  the  date  of  the 
judge's  certificate,  as  required  by  Civil  Code, 
§  6167.  Norris  v.  Baker  County,  135  Ga.  229 
(2),  69  S.  E.  106. 

Slid.  Note.— For  other  cases,  see  Exceptions, 
of.  Cent.  Dig.  SI  65-71;   Dec  Dig.  S  41.*] 

Error  from  Superior  Court,  Crawford 
County;  W.  H.  Felton,  Judge. 

Action  between  Candis  (ioodln  and  Dol- 
phus  Mills.  From  the  judgment,  Goodin 
brings  error.    Dismissed. 

B.  S.  Wimberly,  for  plaintifC  in  error.  B. 
H.  CulTerhouse  and  L.  D.  Moore,  for  de- 
fendant in  error. 

FISH,  C  J.  Writ  of  error  dismissed.  All 
the  Justices  concur,  except  HILL,  J.,  not 
presiding. 
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(137  GfL  rrs) 

DANIEL  ▼.  SGHWARZWEISS. 
(Supreme  Court  of  Georgia.    Dec  15,  1911.) 

(8vUahu9  hy  the  Court,) 

Consolidation  of  Actions. 

Under  the  evidence  submitted  at  the  inter- 
locutory hearing,  there  waa  no  abuse  of  discre- 
tion in  enjoining  the  process  of  the  plaintiff 
in  error,  and  the  various  cases  in  the  <dtf  court 
of  Waynesboro,  and  providing  for  their  con- 
solidation and  trial  in  the  superior  court  in 
this  proceeding. 

Error  from  Superior  Court,  Burke  Coun- 
ty;  H.  G.  Hammond!,  Judge. 

Action  between  Z.  Daniel  and  S.  Schwarz- 
weiss.  From  the  Judgment,  Daniel  brings 
error.    AfSrmed. 

B.  L.  Brinaon  and  O.  B.  Oarllck,  for  plain- 
tiff in  error.  C.  H.  &  B.  S.  Cohen  and  F. 
S.  Bumey,  for  defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  HILI^  J.,  not 
presiding. 


(1S7  Oa.  108) 

KENNEDY  t.  DUKES. 
(Supreme  Court  of  Cteorgia.     Dec  14,  1911.) 

(SvUabw  ly  the  Court,) 

1.  Appeal    ano    Erbob    (§  966*)— Bkview— 
DisoBKTiON    OT   Tbial    Gottbt  —  Conhnu* 

▲NCB. 

The  postponement  of  the  trial  of  a  case  to 
a  later  date  in  the  term  is  in  the  sound  discre- 
tion of  the  Judge,  and  his  refusal  to  postpone 
will  not  be  controlled,  unless  his  discretion  is 
manifestly  abused.  Lyles  ▼.  State,  180  6a.  294, 
60  S.  E.  57& 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ont  Dig.  %  3837 ;  Dec.  Dig.  I  966.*] 

2.  GONTINUANGX  (f  20*)-~GBOUNns— Absencb 

OF   GOUNSKI/— DiSCBKTION    OF  GOUBT. 

^e  postponement  of  the  trial  of  a  case 
on  account  of  the  absence  of  counsel  therein, 
who  is,  without  leave,  engaged  in  the  trial  of 
a  case  in  a  court  of  a  different  circuit,  is  in  the 
discretion  of  the  court,  and  a  postponement  for 
such  cause  is  not  favored.  (>>tton  States  life 
0>.  V.  Edwards,  74  Qa.  220. 

[Ed.   Note.— For  other  cases,   see   Gontinu- 
ance,  Gent  Dig.  ||  51-^7;  Dec.  Dig.  S  20.*] 

3.  Nkw    Tbial    (|   182*)  —  Pbocbsdinqs   to 
Pbocube— Dismissal  of  Motion. 

According  to  the  cases  cited  by  counsel 
for  defendant  in  error,  it  was  the  du^  of  coun- 
sel for  movant  in  the  motion  for  a  new  trial 
to  prepare  a  brief  of  the  evidence  and  present 
it  xor  approval  upon  the  hearing  of  the  motion, 
where  the  official  stenographer  who  reported 
the  case  failed  to  have  the  brief  ready;  but 
in  the  present  case  it  appears  from  the  note  of 
the  judge  that  the  official  stenographer  had  the 
brief  of  evidence  readv  to  deliver  to  counsel 
for  the  movant  long  before  the  motion  came  on 
for  a  hearing,  and  that  he  delivered  it  as  soon 
as  it  was  called  for  b]r  counsel.  The  motion 
came  on  for  a  hearing  in  its  regular  order  up- 
on the  call  of  the  motion  docket,  and  no  brief 
of  evidence  having  been  filed,  and  no  satis- 
factory reason  appearing  why  it  had  not  been 
done,  counsel  for  movant  not  being  present 


and  having  no  leave  of  absence,  the  court  <fid 
not  err  in  dismissing  the  motion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Gent  Dig.  §§  278-275;  Dec  Dig.  |  182.*] 

Error  from  Superior  Ck>Qrt,  Wayne  Goun- 
ty;  G.  B.  Onyers,  Judge. 

Action  between  S.  G,  Kennedy  and  L.  B. 
Dukes.  From  tbe  judgment,  Kennedy  brings 
error.    Affirmed. 

Hines  &  Jordan,  for  plaintiff  in  error.  D. 
M.  Glaric  and  Wilson,  Bennett  &  Lambdin» 
for  defendant  in  error. 

FISH,  G.  J.  Judgment  affirmed.  All  tbe 
Justices  concur,  except  HILL^  J,,  not  presid- 
ing. 

(m  Qa.  2&0) 
BXNUM  ▼.  KNIGHTON. 
(Supreme  Gourt  of  Georgia.     Dec;  15,  1911.) 

(8yUahu9  hy  the  Court.) 

1.  GoMPBoinsB  Airo   Settuehekt    (|  22*)  — 

PUBADING — SurFK3IBN0T. 

A  plea  averring  generally  that  at  a  stated 
time  the  plaintiff  and  defendant  had  a  full  and 
complete  settlement  of  all  matters,  claims,  and 
accounts  pending  between  them  in  regard  to 
the  subject-matter  of  the  suit  is  open  to  spe* 
cial  demurrer  calling  for  a  more  specific  state- 
ment  of  the  terms  of  the  settlement. 

[Ed.  Note.— For  other  cases,  see  Gompromlse 
and  Settlement,  Gent  Dig;  |  90;  Dec  Dig.  i 
22.*] 

2.  Shsbiffs  ano  Gonstables  (f  82*)— Goic* 

PENSATIOW— DePUTT    SHERIFFS. 

The  only  fees  specifically  provided  by  law 
for  a  deputy  sheriff  are  those  for  his  attend- 
ance upon  courts  and  elections  in  counties 
having  a  population  of  24,000  or  more.  In 
other  cases  fees  for  services  rendered  by  him 
are  those  provided  for  his  principal.  These 
fees,  when  earned,  belong  to  his  principaL  A 
sheriff  may  contract  with  his  deputy  for  the 
discharge  of  the  duties  of  his  trust,  either  for 
a   specific  compensation,  or  for  a  reasonable 

gortion  of  the  fees  and  emoluments  of  the  of- 
ce. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Gonstables,  Gent  Dig.  |  52;  Dec  Dig.  ^  32.*} 

3.  Shebitfb  and  Gonstables  (|  74*)— Gom* 
PENSATION— Dbfutt  Shebhtfs. 

A  certified  copy  of  the  minutes  of  the 
superior  court  showing  the  amounts  received 
by  tiie  sheriff  from  the  fine  and  forfeiture  fund, 
is  aduussible  in  evidence  in  an  action  by  a 
deputy  against  the  sheriff  to  recover  a  portion 
of  the  fees  of  the  office  under  an  alleged  con- 
tract with  the  sheriff  that  the  deputy's  com- 
pensation should  be  a  certain  percentage  of 
the  profits  of  the  office. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Gonstables,  Dec  Dig.  |  74.*] 

4.  Shebots  and  Gonstables  (8  74*)— Com- 
pensation— Deputy  Shebiffs. 

Where  the  plaintiff  alleges  that  his  con- 
tract with  the  defendant  was  that  he  was  to 
receive  one-half  of  the  entire  income  from 
the  office  of  the  defendant  and  the  defendant 
denied  the  contract  It  was  competent  for  the 
defendant  to  adduce  evidence  to  show  that  by 
its  terms  the  plaintiff  was  to  have  only  one- 
half  of  the  net  proceeds  of  the  office. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Gonstables,  Dec  Dig.  |  74.*] 
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S.  PBI80N8   (•  8*)— JAmBH— CknCPBHSATIOK. 

The  jailer's  residence  in  connection  with 
the  jail  is  proyided  by  the  county  to  enable 
the  jailer  to  better  discharse  the  duties  of  his 
office;  and,  though  the  sheriff  is  ex  officio 
jailer,  the  use  of  the  jailer's  residence  is  in 
no  sense  a  part  of  the  income  oi  the  office. 
[Ed.  Note.--For  other  cases,  see  Prisons, 
Dec  Dig.  I  &*! 

Error  from  Superior  Court,  Kandolph 
County;  W.  C.  WorriU,  Judge. 

Action  by  O.  B.  Knighton  against  W.  C. 
Bynum.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

R.  Terry  and  M.  C.  Edwards,  for  plaintiff 
in  error.  Geo,  H.  Perry,  for  defendant  In 
error. 

EVANS,  P.  J.  In  his  petition  the  plaintiff 
aUeged  that  on  January  1,  1903,  th,e  defend- 
ant, having  been  duly  elected  sheriff  of 
Randolph  county,  qualified  as  such;  that  on 
that  day  the  defendant  entered  Into  a  con- 
tract with  the  plaintiff,  wherein  the  defend- 
ant agreed  to  appoint  the  plaintiff  deputy 
sheriff  of  the  county  for  a  period  of  time 
indefinite,  but  terminable  by  mutual  con- 
sent of  the  contracting  parties,  during  the 
term  of  office  of  the  defendant,  and  that  the 
plaintiff  for  services  rendered  as  such  deputy 
sheriff  should  receive  one-half  the  entire 
income  or  revenue  received  by  the  defend- 
ant as  sheriff  of  the  county  during  the  pen- 
dency of  the  contract;  that  pursuant  to  this 
contract  the  plaintiff  qualified  as  deputy 
sheriff  on  January  2,  1903,  and  continued  to 
serve  as  such  officer  under  the  contract  un- 
til January,  lj908,  when  by  mutual  consent 
the  contract  was  revoked;  that  during  the 
existence  of  the  contract  the  sheriff  has 
received  from  the  fine  and  forfeiture  fund 
of  the  county  certain  stated  amounts,  and 
has  also  received  certain  other  revenue  and 
income  specifically  described,  one-half  of 
which  under  the  contract  was  to  be  paid  to 
the  plaintiff;  and  Judgment  is  prayed  for 
these  amounts,  less  certain  stated  credits. 
The  defendant  specifically  denied  the  various 
allegations  of  the  petition,  and  further  plead- 
ed that  at  certain  stated  times  the  plaintiff 
and  the  defendant  had  a  full  and  complete 
settlement  of  all  matters,  claims,  and  ac- 
counts pending  between  them  touching  the 
business  of  the  office  of  sheriff.  The  court 
sustained  a  special  demurrer  to  the  plea  of 
settlement  The  trial  resulted  in  a  verdict 
for  the  plaintiff,  which  the  court  refused  to 
disturb  on  motion.    The  defendant  excepts. 

[1]  1.  A  plea  of  settlement  is  in  the  na- 
ture of  a  plea  of  accord  and  satisfaction, 
and  an  allegation  that  the  plaintiff  accept- 
ed and  received  matter  in  full  satisfaction  is 
a  material  one.  Either  the  full  terms  of 
the  settlement  should  be  alleged,  er  it  should 
be  averred  that  some  property,  money,  or 
other  matter  was  accepted  as  a  release,  dis- 
diarge,  aatlafactloii,  or  eztingulshment  of  the 


liability  sought  to  be  enforced. by  the  action. 
The  allegation  of  the  plea  was  general  that 
there  had  been  a  settlement  The  plaintiff 
was  entitled  to  a  more  specific  statement, 
and  the  court  properly  sustained  his  special 
demurrer  asking  to  be  more  fully  informed 
as  to  the  nature  of  the  settlement 

[2]  2.  Over  the  objection  of  the  defendant 
the  court  allowed  the  plaintiff  to  testify 
that  the  contract  between  him  and  the  de- 
fendant, when  he  was  appointed  deputy  sher- 
iff, was  that  the  plaintiff  was  to  receive  one- 
half  of  the  proceeds  of  the  sheriff's  office 
from  all  sources.  The  objection  was  that 
the  fees  of  the  deputy  sheriff  were  fixed  by 
law,  and  not  by  contract  The  only  fees 
specifically  provided  by  law  for  a  d^uty 
sheriff  are  those  fixed  for  his  attendance 
upon  courts  and  elections  in  counties  having 
a  population  of  24,000  or  more.  Civil  Code 
1910,  U  6098,  5999..  In  other  cases  the  fees 
for  services  rendered  by  him  are  those  pro- 
vided for  his  principal.  These  fees,  when 
earned,  belong  to  his  principal.  A  sheriff 
may  lawfully  contract  with  his  deputy  that 
his  compensation  shall  be  a  part  of  the  In- 
pome  of  the  office.  The  sheriff's  emoluments 
are  from  fees  for  specific  services.  An 
agreement  to  pay  a  deputy  out  of  the  fees 
and  profits  of  the  office  is  not  opposed  to 
the  common-law  inhibition  of  farming  out 
or  sale  of  offices.  Our  statute  (Penal  Code 
1910, 1  285)  declaring  it  to  be  illegal  for  any 
officer  to  sell  or  farm  out  his  office  is  sub- 
stantially a.  re-enactment  of  the  old  English 
statute  of  5  &  6  Edward  YI,  c.  16.  Under 
this  statute  the  English  courts  held  that 
when  a  principal*  on  appointing  a  deputy, 
takes  an  agreement  for  the  payment  to  the 
principal  of  a  gross  sum,  which  is  not  to 
come  out  of  the  profits  of  the  office,  the  con- 
tract is  void;  but  where  he  reserves  a  part 
of  the  f^es  of  the  office,  which  is  to  come  out 
of  the  profits,  the  contract  is  good,  because 
the  whole  belongs  to  him,  and  he  is  only  re- 
serving a  part  of  his  own  and  giving  away 
the  balance  to  his  deputy.  Grant  v.  McLes- 
ter,  8  Qa.  553 ;  Mott  v.  Robins,  1  Hill  (N.  Y.) 
21,  37  Am.  Dec.  286;  Becker  v.  Ten  £^ck,  6 
Paige  (N.  T.)  68;  Addington  v.  Sexton,  17 
Wis.  327,  84  Am.  Dec  745 ;  Godolphin  v.  Tu- 
dor, 2  Salk.  468. 

[3]  3.  There  was  no  error  in  receiving  a 
certified  copy  of  the  minutes  of  Randolph 
superior  court  showing  the  amount  of  fees 
received  by  the  sheriff  from  the  fine  and 
forfeiture  fund,  on  the  ground  that  the  orig- 
inal order  was  the  best  evidence. 

[4]  4.  The  defendant  offered  to  show  that 
under  the  contract  the  plaintiff  was  to  pay 
one'half  of  the  expenses,  and  was  to  receive 
one-half  of  the  net  proceeds  of  the  office  of 
sheriff,  as  compensation  for  his  services. 
The  court  excluded  this  testimony,  on  the 
ground  that  the  defendant  had  no  pleadings 
to   warrant  its  admission.     We  think  the 
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court  erred  in  exdading  the  testimony.  The  \ 
plaintiff  alleged  that  by  the  terms  of  the 
contract  he  was  to  have  one-half  of  the  en- 
tire income  of  the  oflSce;  and  as  the  defend- 
ant denied  that  contract  in  his  plea,  it  was 
permissible  to  show  that  the  contract  was 
not  as  alleged,  but  that  the  plaintiff's  com- 
pensation according  to  the  contract  was  to 
be  one-half  of  the  net  profits  of  the  office. 
If  the  contract  was  to  share  the  net  profits 
of  the  office,  then  it  was  a  part' of  the  plain- 
tiff's case  to  show  what  were  the  net  prof- 
its, and  this  could  only  be  done  by  deducting 
the  expenses  from  the  gross  income.  It 
would  not  be  necessary  for  the  defendant 
to  plead  that  the  compensation  was  payable 
only  ftom  net  income,  before  offering  testi- 
mony to  this  effect. 

[S]  5.  The  defendant  also  offered  to  show 
that  one  of  the  perquisites  of  the  office  was 
the  use  of  a  residence,  connected  with  the 
Jail,  provided  by  the  county  for  the  Jailer, 
and  that  the  plaintiff  as  deputy  sheriff  oc- 
cupied such  residence,  and  should  account 
for  its  reasonable  value  as  a  residence  in 
arriving  at  a  proper  settlement  of  their  con- 
tract The  sheriff  is,  by  virtue  of  his  of- 
fice, the  Jailer  of  the  county ;  and  it  is  com- 
petent for  him  to  appoint  the  deputy  sheriff 
to  act  as  Jailer.  The  residence  provided  by 
the  c6unty  for  the  occupation  of  the  Jailer 
is  no  more  to  be  regarded  as  a  part  of  the 
sheriff's  compensation  than  the  use  of  the 
sherilTs  office  in  the  courthouse.  These  ac- 
commodations are  furnished  by  the  county  to 
enable  the  sheriff  to  more  efficiently  dis- 
charge the  duties  of  his  office,  and  are  not 
official  perquisites.  The  evidence  was  prop- 
erly rejected. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 

(137  Ga.  i64) 

CITY  OF  ATLANTA  v.  JENKINS. 
(Supreme  Court  of  Georgia,     Jan.  12,  1912.) 

(SyllalmM  hy  the  Court,) 

1.  Tbiai.  (I  165*)—NoNsurr— Motion  to  Re- 
instate. 

A  motion  to  reinstate  a  case  will  lie,  as 
one  remedy,  where  a  nonsuit  has  been  awarded 
for  want  of  sufficient  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  S  165.*]      • 

2.  Trial  (§  165*)— Nonsuit— Motion  to  Rb- 

INSTATB— BBIEF   OF   EVIDENCE. 

A  brief  of  the  evidence  must  be  filed  by 
the  movant  with  the  motion  to  reinstate  a  case 
in  wliich  a  nonsuit  has  been  awarded  and  the 
case  dismissed  for  want  of  sufficient  evidence. 
[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  I  165.*] 

.   Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Bills,  Judge. 

Action  by  Patience  Jenkins  against  the 
City  of  Atlanta.  From  an  order  reinstating 
an  action  after  nonsuit  granted,  defendant 
brings  error.    Reversed. 


J.  L.  Mayson  and  W.  D.  EHis,  Jr.,  fdr 
plaintiff  in  error.  Moore  A  Branch,  for  de^ 
f endant  In  error. 

HILL,  J.  This  case  came  on  to  he  heard 
in  the  superior  court  of  Fulton  county,  on  a 
motion  to  reinstate  the  case  of  Patience  Jen- 
kins V.  City  of  Atlanta,  wherein  a  nonsuit 
had  been  granted  by  the  presiding  Judge  of 
said  court.  When  the  motion  to  reinstate 
was  called  for  trial  in  the  court  below,  the 
city  of  Atlanta,  the  plaintiff  in  error  b^re, 
moved  to  dismiss  the  motion  on  two  grounds: 
(1)  That  the  motion  to  reinstate  did  not  lie, 
where  a  nonsuit  had  been  granted  for  lack 
of  sufficient  evidence.  (2)  That  said  motion 
could  not  be  considered  by  said  court,  be- 
cause no  brief  of  evidence  had  been  prepar- 
ed, upon  which  the  court  could  pass,  as  to 
whether  or  not  this  Judgment  was  right  or 
wrong.  The  mcftion  to  dismiss  the  motion 
to  reinstate  the  case  was  overruled  by  the 
court,  and  an  order  granted  reinstating  the 
case,  to  which  Judgment  the  dty  of  Atlanta 
excepted. 

The  motion  to  reinstate  was  as  follows: 
"The  above-stated  case  came  on  for  trial  on 
the  8th  day  of  December,  1910,  at  the  reg- 
ular November  term,  1910,  of  Fulton  supe- 
rior court,  before  the  Honorable  W.  D.  El- 
lis, Judge  of  said  court  presiding,  and  after 
the  evidence  for  the  plaintiff  had  all  been  in- 
troduced the  court  granted  a  nonsuit  in  the 
case.  Plaintiff  insists  that  the  granting  of 
said  nonsuit  was  error,  and  she  comes  now, 
at  the  term  of  said  court  at  which  said 
Donsuit  was  granted,  and  moves  the  court  to 
set  aside  and  vacate  the  nonsuit,  and  to  re- 
instate the  case  on  the  trial  calendar." 

[1]  1.  The  first  assignment  of  error  is  not 
well  tiiken.  In  the  case  of  Aiken  t.  Peck, 
72  Ga.  434,  this  court  held:  "Where  a  non- 
suit has  been  granted,  the  losing  party  may 
either  bring  his  case  to  the  Supreme  Court 
by  writ  of  error,  or  may,  during  the  term  of 
the  trial,  move  to  reinstate  the  case,  and 
from  a  refusal  of  that  motion,  properly 
made,  may  bring  the  case  to  this  court** 
See,  also.  Van  Dyke  v.  Van  Dyke,  120  Ga. 
984,  48  S.  E.  380;  Buchanan  v.  James,  134 
Ga.  475,  476,  68  S.  E.  72. 

[2]  2.  The  second  assignment  of  error  rais- 
es a  question  not  so  easily  determined*  as 
it  has  never  been  directly  passed  upon  by 
this  court,  so  far  as  we  have  been  able  to 
find,  and  must,  therefore,  be  determined  up- 
on principle.  There  seems  to  be  no  statute 
on  the  subject,  and  heretofore  the  queatlon 
has  been  one  for  the  construction  of  the 
court  The  question  is  whether  a  motion 
made  to  reinstate  a  case,  where  a  nonsuit 
has  been  granted  by  the  court  upon  the 
ground  of  insufficiency  of  evidence,  should 
be  accompanied  by  a  brief  of  the  evidence, 
upon  which  it  can  be  determined  whether 
the  Judgment  of  the  court  allowing  or  refos- 
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ing  tbe  motion  to  reinstate  was  right  or 
wrong.  In  the  case  of  Wallace  v.  Gason,  42 
6a.  435,  the  court  held,  on  a  motion  to  rein- 
state a  case,  where  the  Judge  had  granted  a 
nonsuit  upon  the  ground  that  he  "was  not 
satisfied  with  the  argument  of  the  legal 
question  upon  which  the  nonsuit  was  award- 
ed," that  a  brief  of  the  oTldence  was  not 
necessary.  In  that  case  the  nonsuit  was 
granted  solely  on  a  legal  question,  and  not 
for  failure  by  the  plaintifiE  to  prove  his  case 
as  laid.  The  motion  to  reinstate  that  case 
was  heard  upon  the  ground  that  the  court 
erred  in  granting  the  nonsuit,  because  the 
plaintiff  did  not  show  that  he  had  given  no- 
tice of  the  killing  of  his  horse,  as  required 
by  the  act  of  1854.  A  brief  of  the  evidence, 
therefore^  was  not  necessary,  and  any  dec- 
laration to  that  effect  was  obiter. 

The  right  of  the  trial  court  to  grant  a 
nonsuit  on  motion  of  the  defendant  for  fail- 
ure of  proof  was  not  recognized  under  strict 
common-law  practice,  because  the  plaintiff 
was  deemed  to  have  the  right  of  trial  by 
Jury  on  issues  of  fact  6  Enc  PL  &  Pr.  933. 
And  this  rule  seems  to  obtain  in  many  of  the 
states  and  in  the  federal  courts.  Id.  But  a 
nonsuit  in  this  state  may  be  granted  where, 
at  the  close  of  the  plaiQtiff*8  case,  it  appears 
that  the  plaintiff  has  failed  to  make  out  a 
prima  facie  case,  or  that,  admitting  the  facts 
proved  and  all  reasonable  deductions  there- 
from, he  ought  not  to  recover.  Civil  Code 
1910,  S  5942.  Should  the  movant,  seeking  to 
reinstate  a  case  in  which  a  nonsuit  has  been 
awarded  by  the  court  for  Insufficiency  of  evi- 
dence, accompany  his  motion  with  a  brief  of 
the  evidence?  In  the  case  of  City  of  Atlanta 
V.  Miller,  125  6a.  495  (2),  54  S.  B.  538,  Jus- 
tice Lumpkin  said:  "Where  a  motion  to  re- 
instate a  case  is  made,  after  a  Judgment  of 
nonsuit  based  on  the  general  insufficiency  of 
the  evidence  to  make  out  a  case,  the  proper 
practice  is  to  present  a  brief  of  the  evidence 
along  with  the  motion.  But  if  the  presiding 
Judge  based  his  Judgment  upon  a  single  ques- 
tion of  law,  and  enough  of  the  evidence  was 
set  out  for  a  clear  understanding  of  such 
ruling,  there  was  no  error  in  entertaining  the 
motion  because  it  was  not  accompanied  by  a 
complete  brief  of  the  evidence.  Certainly 
this  will  furnish  no  ground  for  a  reversal,  if 
the  point  was  not  made  before  the  trial 
court" 

It  is  true  this  question  was  not  distinctly 
made  In  the  case  last  dted,  but  is  made  here ; 
and  it  seems  to  us  that,  on  sound  reason,  a 
brief  of  the  evidence  should  accompany  the 
motion  to  reinstate.  If  a  nonsuit  has  been 
granted  by  the  court  for  Insufficiency  of  the 
evidence,  and  the  plaintiff  excepts  and  brings 
the  case  to  this  court  by  a.dlriect  writ  of  er- 
ror, without  moving  to  reinstate,  he  is  re- 
quired to  bring  up  enough  evidence  to  give 
Uie  court  a  clear  understanding  of  the  case. 
Civil  Code  1910,  |  6140,  par.  1.  And  by  pari- 
ty of  reasoning  it  appears  as  equally  neces- 


made  in  the  court  below  by  the  plaintiff, 
she  should  file  a  brief  of  the  evidence  offered 
on  the  trial,  where  the  Judgment  of  nonsuit 
was  based  on  the  insufficiency  of  the  proof 
(^ered  by  the  plaintiff.  The  motion  to  re- 
instate is  an  appeal  to  the  discretion  of  the 
Judge.  How  oould  that  discretion  be  proper- 
ly exercised  upon  the  mere  recollection  of 
the  trial  Judge  as  to  the  evidence  offered  on 
the  trial  of  the  case?  And  If  the  case  is 
brought  to  this  court,  how  can  it  rightly  be 
determined  whether  the  Judge  in  the  court 
below  has  properly  exercised  his  discretion, 
unless  he  was  presented  with  a  brief  of  the 
evidence?  Suppose  one  Judge  grants  the  non- 
suit, but  another  Judge  hears  the  motion  to 
reinstate,  as  was  the  case  in  42  6a.  435,  su- 
pra, how  can  the  second  Judge  know  whether 
the  nonsuit  was  properly  granted  or  not,  un- 
less he  has  a  brief  of  the  evidence  upon 
which  the  nonsuit  was  awarded?  In  the 
case  of  Wallace  v.  Cason,  supra,  the  nonsuit 
was  awarded  on  a  question  of  law,  and  not 
for  want  of  sufficient  testimony;  and  hence 
a  brief  of  the  evidence  was  not  necessary  to 
a  correct  determination  of  the  question  in 
that  case. 

If,  however,  as  in  this  case^  the  court 
grants  the  motion  to  reinstate,  and  the  other 
side  excepts,  can  the  burden  of  making  the 
brief  of  evidence  be  shifted  from  the  movant 
to  the  plaintiff  in  error?  Can  the  movant 
appeal  to  the  recollection  of  the  court  as  to 
the  evidence,  instead  of  a  brief  of  the  evi- 
dence, to  elucidate  the  question  passed  upon 
by  the  court?  We  think  not  We  hold  that 
the  motion  should  be  accompanied  by  a  brief 
of  the  evidence,  as  in  a  motion  for  a  new 
trial,  that  the  tiial  court  first,  and  then  this 
court.  If  appealed  to,  should  have  a  brief  of 
the  evidence  by  which  to  determine  whether 
the  motion  has  been  properly  granted  or  de- 
nied. No  brief  of  the  evidence  was  offered 
by  the  movant  In  the  court  below,  on  which 
the  trial  Judge  could  exercise  his  discretion 
as  to  whether  the  motion  to  reinstate  should 
be  granted.  The  trial  Judge  in  the  bill  of  ex- 
ceptions says:  "It  is  necessary  that  the  evi- 
dence be  sent  up.  The  statement  of  it  is  a 
conclusion.  The  evidence  was  reported  by 
the  official  stenographer,  and  he  Is  directed 
to  write  it  out  and  ffie  it,  and  the  clerk  is  di- 
rected to  send  it  up  as  a  part  of  the  record." 
The  court  appended  a  note  to  the  evidence 
sent  up  by  the  clerk  pursuant  to  this  order 
as  follows:  "The  city  of  Atlanta  declined  to 
attach  a  brief  of  the  evidence.  The  plaintiff 
claimed  not  to  be  able  to  have  it  written  out 
I  ordered  it  to  be  done,  and  I  approve  the 
foregoing  18  pages  as  true  and  correct  They 
contain  the  evidence  on  which  the  court  act- 
ed; and  to  proi>erly  determine  the  case  the 
court  decided,  and  to  do  Justice  between  the 
parties,  the  entire  evidence  ought  to  be  con- 
sidered. If  I  had  the  power,  I  would  ab- 
stract the  evidence — ^make  a  brief  of  it ;  but 


sary  that,  when  a  motion  to  reinstate  is  |  as  no  agreement  has  been  made,  and  as  this 
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Is  the  act  of  tbe  conrt,  I  ask  that  the  eyi- 
dence  be  considered  in  its  present  form." 

When  the  Judge  signs  the  bill  of  exceptions 
to  a  final  Judgment,  he  exhausts  his  power  in 
the  case.  He  cannot  direct  a  brief  of  evi- 
dence sent  up  to  this  court,  where  no  brief 
has  been  filed  by  the  movant,  or  the  plaintiff 
in  error,  as  the  case  may  be,  and  where  no 
brief  of  evidence  has  been  agreed  upon  by 
the  movant,  and  plaintiff  in  error  before  the 
brief  is  ordered  sent  to  this  court  by  tbe  trial 
Judge.  There  being  no  brief  of  evidence  be- 
fore the  trial  court,  therefore,  when  the  mo- 
tion to  reinstate  was  heard  and  determined, 
on  which  he  could  exercise  his  discretion  In 
determining  such  motion,  we  think  the  court 
erred  in  not  sustaining  the  motion  to  dismiss 
the  motion  to  reinstate  the  case  on  the 
ground  that  movant  had  filed  therewith  no 
brief  of  the  evidence,  and  the  Judgment  of 
the  court  below  is  reversed*  All  tbe  Justices 
concur. 

(10  Gflu  App.  802) 

MATTHEWS  v.  STATE.     (No.  8,425.) 
(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(ByUahu9  hy  the  Oourt.) 

SmmoiXNCT  of  Evidence. 

The  evidence  is  insufficient  to  rebut  the 
presumption  that  the  bam  was  accidentally 
burned.  Further,  in  the  absence  of  any  evi- 
dence showing  tliat  the  prosecutor's  statements 
in  regard  to  the  defenaant's  lack  of  financial 
credit  had  been  communicated  to  him,  no  mo- 
tive on  the  defendant's  part  to  burn  the  barn 
is  disclosed. 

Error  from  Superior  (Tourt,  Monroe  Coun- 
ty; R.  T.  Daniel,  Judge. 

Bob  Matthews  was  convicted  of  arson,  and 
brings  error.    Reversed. 

Willingham  &  Willingham,  for  plaintiff  in 
error.  J.  W.  Wise,  SoL  Gen.,  and  Persons  & 
Persons,  for  the  State. 

RUSSELL,  J.    Judgment  reversed. 


ao  Cku  App.  402) 

PEACOCK  T.  STATE.     (No.  8,851.) 
(Court  of  Appeals  of  Georgia.    Jan.  15»  1912.) 

(Syllahu9  hy  the  Court,) 

h  WrrNEssEs  (§  236*)— Examination— Ques- 
tions—**Chabacteb." 

A  person's  character  is  not  to  be  proved 
by  asking  a  witness  what  kind  of  a  man  that 
person  is.  The  word  "character,"  as  used  in 
legal  parlance,  is  equivalent  in  meaning  to  the 
word  ''reputation,"  as  used  in  more  precise 
diction. 

[Ed.  Note.— For  other  cases,  see  "V^tnesseB, 
Dec  Dig.  S  23a* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  2,  pp.  1061-1063.] 

2.  Criminal  Law  (§|  419,  420*)— Self- Ssbv- 
INQ  Declarations— Heabsat. 

Self-serving  declarations  of  a  perscm  that 
he  was  sick  are  usually  to  be  rejected  as  hear- 
say, where  the  witness  offering  to  detail  the 
declarations  has  no  other  knowledge  on  the 


subject  than  what  he  derived  from  thtt  dedara- 
tions. 

[Ed.  Note.— -For  other  cases,  see  Criminal 
Law.  Cent  Dig.  fi|  &IZ-^8S;  Dec.  Dig.  U  419, 
420.*] 

3.  Proof  of  Venue. 

There  was  enough  direct  and  inferential 
testimony  as  to  the  venue  to  support  the  oon- 
viction,  as  to  that  phase  of  the  case. 
^  Mastsb  and  Servant  (j  67*)— CruonaXi 

Law    (f   447*)— Labor   CoNTRA01^— Vioi^- 

Hon— Parol  Evidence. 

A  contract  to  perform  labor  at  a  definite 
rate>  during  the  "turpentine  season"  Is  not  on 
its  face  such  an  indefinite  contract  as  will  not 
support  a  prosecution  for  .a  violation  of  Penal 
Code  1910,  S  715;  and  parol  evidence  is  ad- 
missible  to  establish  the  common  or  customary 
meaning  of  the  words. 

[Ed.  Note.-^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  75;  Dec,  Dig.  |  67;* 
Criminal  LaW,  Cent  Dig.  {f  1029-1031;  Dea 
Dig.  §  447.»] 

5.  INSTBUOTIONS. 

When  construed  In  connection  with  tiie 
context,  the  excerpt  from  the  diarge  excepted 
to  is  not  subject  to  the  objection  made  to  it 

6.  Criminal  Law   (f  945*)— New  Trial— 
.Newly  Discovered  Evidence. 

The  accused  was  very  plainlv  guilty*  and 
the  alleged  newly  discovered  evidence  would 
not  likely  change  the  result,  if  a  new  trial  were 
granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent  Dig.  f§  2324-2327;    Dec.   Dig.  f 

Error  from  City  Court  of  Swalnsboro;  H. 
R.  Daniel,  Judge. 

Manning  Peacock  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

T.  N.  Brown,  for  plaintiff  in  error*  A.  & 
Bradley,  SoL,  for  the  State. 

POWELL^  J.    Judgment  affirmed. 

(10  Oa.  Api».  S6D 

WESTON  T.  BEVERLY  ft  McOOLLUlL 

(No.  3,304.) 

(Court  of  Appeals  of  Cteorgia.    Jan.  15,  1912.) 

(ayUahue  hy  th^  Court,) 

1.  Gabnibhicent   (f  1*)  -—  Nature  or  Fbo- 

CEEDINOS'-STATUTOBT  Pbovisions. 

Garnishment  proceedings  are  purely  statu- 
tory, and  cannot  be  extended  to  cases  not 
enumerated  in  the  statute,  and  courts  have  no 
right  to  enlarge 'the  remedy,  or  hold  under  it 
property  not  made  subject  to  the  process. 

[Ed.  Note.— For  other  cases,  see  Garnish- 
ment, Cent  Dig.  f  1;  Dec  Dig.  {  L*] 

2.  Words  and  Phbasbs— "Suit." 

'''Suit'  is  the  following  of  a  person,  and 
is  not  only  not  technically,  but  not  even  in  com- 
mon parlanoe«  applied  to  seizures  or  proceed- 
ings m  rem." 

[Bid.  Note.~-For  other  definitions,  see  Words 
and  Phrases,  voL  7,  pp.  6769-6778;  voL  8,  p. 
7809.] 

3.  Garnishment  (ff  4,  7*)— Nature  of  Pbo- 
ceedings— Sun  or  Judoiosnt. 

A  suit  or  judgment  on  which  valid  gar- 
nishment proceedings  are  based  must  be  a  suit 
or  judgment  in  personam,  and  not  in  rem. 

[Ed.  Note.— For  other  cases,  see  Garnish- 
ment, Dec  Dig.  II  4,  7.*] 
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4.  Gabrishuziit  (i  4*)— Right  to  Gabhish- 

MBIVT — ^FOBIGOLOSURB  OW  LABOBSB'S  ,LIEX!V. 

The  foredosure  of  a  laborer's  lien,  in 
which  there  ia  no  levy  and  no  issue  made  by 
couiiter  affidavit,  la  in  no  sense  a  suit  in  per- 
flonam»  but  is  a  summary  proceedinip  in  rem. 

[C3d.  Notel— For  other  cases,  see  Qaniish- 
Bi«nt,  Cent  Dig.  |  3;  Dec.  Dig.  t  4.*] 

Brror  from  Superior  Court,  Qrady  Coun- 
ty;  Frank  Park,  Judge. 

Petition  by  Frank  Weston  for  certiorari 
to  review  a  Judgm^t  of  the  Justice  award- 
ing a  fund  deposited  by  a  garnishee  to  Bev- 
erly ft  McCollum.  To  a  Judgment  diamise- 
Ing  the  certiorari,  Weston  brings  error.  Af- 
firmed. 

J.  Q.  Smith  and  L.  H.  Foster,  for  plain- 
tiff In  error.  If.  Ia  Ledford,  for  defend- 
ants In  error. 

BILLf  C.  J.  Frank  Weston  foreclosed  a 
lahorer's  lien  against  Lewis  Weston  and 
seised  under  levy  certain  lumber  as  the 
property  of  defendant.  A  claim  to  this  lum- 
ber was  filed  by  the  Dyson  Manufocturlng 
Company,  whereupon  Weston  dismissed  his 
levy  and  sued  out  process  of  garnishment, 
and  had  summons  served  upon  the  Dyson 
Manufacturing  Company.  Subsequently  Bev- 
erly ft  McCollum  obtained  a  Judgment 
against  Lewis  Weston  in  a  suit  on  account, 
pending  when  the  foreclosure  proceedings 
were  instituted,  and  on  this  Judgment  ob- 
tained process  of  garnishment  and  caused 
summons  to  be  served  on  the  Dyson  Manu- 
facturing Company.  The  garnishee  admitted 
Indebtedness,  and  paid  the  money  into  court 
for  distribution,  and  the  Justice  awarded  it 
to  Beverly  ft  McCollum  on  their  Judgment, 
as  against  the  laborer's  Uen  foreclosure  pro- 
ceedings. Frank  Weston  petitioned  for  the 
writ  of  certiorari,  and  on  the  hearing  the 
certiorari  was  dismissed  by  the  Judge  of  the 
superior  court,  and  Weston  excepted. 

Only  one  question  Is  raised  for  decision 
Can  garnishment  proceedings  issue  on  the 
foreclosure  of  a  laborer's  lien?  If  so,  the 
plaintiff  In  error  was  entitled  to  the  money 
paid  Into  court  by  the  garnishee.  If  not, 
the  Judgment  of  the  Justice  awarding  It 
to  the  common-law  Judgment  was  correct 
Summons  of  garnishment  under  the  statutes 
of  this  state  can  only  issue  in  three  classes 
of  cases:  (1)  Where  there  is  a  suit  pend- 
ing; (2)  where  a  Judgment  has  been  rendered 
by  a  court  having  Jurisdiction  (Civil  Code 
1910,  !§  5094,  5265);  and  (3)  where  a  tax 
collector  has  issued  execution,  has  It  In  his 
hands,  and,  being  unable  to  find  any  property 
of  the  defendant,  makes  an  entry  of  nulla 
bona  thereon.  Civil  Code  1910,  f  1154.  Pro- 
cess of  garnishment  Issued  in  any  other 
case  or  upon  any  other  ground  is  without  au- 
thority of  law.  Davis  v.  Millen,  111  Oa. 
452,  36  S.  E.  806. 

[1]  Garnishment  proceedings  are  purely 
statutory,  and  cannot  be  extended  to  cases 


not  enumerated  In  the  statute,  and  courts 
cannot  enlarge  the  remedy,  and  to  entitle 
one  to  the  benefit  of  the  statute,  he  must 
show  that  his  case  is  clearly  provided  for. 
The  remedy  cannot  be  extended  to  doubtful 
cases.  Rood,  Garnishment,  f  13;  Davis  v. 
Millen,  supra.  The  second  and  third  cases 
where  garnishment  proceedings  are  provid- 
ed for  by  the  statutes  above  quoted  are  not 
applicable  here. ' 

[2,  4]  Is  the  foreclosure  of  a  laborer's  IJen 
a  pending  suit  upon  which  garnishment  pro- 
cess Is  predicable?  We  think  not  It  Is 
in  a  very  loose  sense  that  a  proceeding  In 
rem  can  be  called  a  suit  "Suit  is  the  fol- 
lowing of  a  person,  and  Is  not  only  not  tech- 
nically, but  not  even  In  common  parlance, 
aJE^pUed  to  seizures  or  proceedings  in  rem.'* 
The  Little  Ann,  15  Fed.  Cas.  622.  The  fore- 
closure of  a  Uen  la  strictly  a  proceeding  In 
rem.  It  pursues  the  property,  and  not  the 
person.  It  does  not  becoxpe  in  any  sense  a 
suit  until  a  counter  affidavit  is  made.  Civil 
Code  1910,  §  8366,  par.  6;  Sams  v.  Coving- 
ton Buggy  Co.  ^a.  App.,  decided  Dec.  19, 
1911,  73  S.  B.  18). 

[3}  To  authorize  a  valid  garnishment,  fbe 
Judgment  or  decree  upon  which  It  Issues 
must  be  final,  and  must  be  In  personam,  and 
not  in  rem.  20  Cyc.  980,  and  citations.  We 
conclude  that  the  Judgment  of  the  Justice  in 
awarding  the  fund  paid  into  court  hy  the 
garnishee  to  the  Judgment  in  personam  was 
right,  and  there  was  no  error. 

Judgment  affirmed. 


(10  G«t.  App.  270) 

HANSFORD  v.  NATIONAL  BANK  OF  TIF- 
TON  et  aL     (No.  3,338.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(8yllahu9  ly  the  Court,) 

1«  BAI9KS  AND  Banking  (|  232*)— "Natiqiii- 
Ai»  Bank*'— Powers. 

A  "national  bank''  is  a  corporation,  the 
powers  of  which  are  defined  and  limited  by 
the  acts  of  Oon8[re88  authorizing  the  creation 
of  these  institotions. 

[Ed.  Note.— For  other  caaes,  see  Banks  and 
Banking,  Dec.  Dig.  f  232.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4861,  4662.1 

2.  Courts  (|  97* )— Rules  of  Decision— Fob- 
iCER  Decisions  as  Controlling. 

The  decisions  of  the  United  States  Su- 
preme Court  are  ultimate  and  paramount  au- 
thority as  to  the  powers  and  liabilities  of  na- 
tional banks. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  f§  829-^34;  Dec  Dig.  I  97.*] 

3.  Banks  and  Banking  (|  261*)— National 
Ranks— Ultra  Vires  Acts— RATrriCATiON. 

A  national  bank  cannot  authorize  or  rati- 
fy an  act  absolutely  ultra  vires,  committed  by 
its  agents  or  officers. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  {§  991-1000;  Dec.  Dig.  | 
261.*] 
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4.  Banks  ai?d  BAirxmo  ({  262*)— Natioital 
Bank— Officers. 

Neither  the  directors  nor  other  officers  or 
agents  of  a  national  bank  have  authority  to  in- 
sEtute  prosecutions  for  violations  of  the  pub- 
lic crin^al  laws  of  the  state,  nor  to  cause 
requisition  papers  to  be  issued  for  alleged  crim- 
inals. Such  acts  are  entirely  beyond  the 
scope  of  the  powers  of  a  national  bank,  and 
liability  does  not  attach  against  the  bank  for 
any  attempt  on  the  part  of  its  directors,  of- 
ficers, or  agents  exercising  any  such  powers  on 
its  behalf. 

[Ed.  Note.— For  other  cases,  ses  Banks  and 
Banking,  Dec  Dig.  {  202.*] 

Error  txom  City  Court  of  Tlfton;  B.  Elve, 
Judge. 

Action  by  J.  D.  Hansford  against  the  Na- 
tional Bank  of  Tifton  and  others.  Judgment 
for  defendants^  and  plaintiff  brings  error. 
Afllrmed. 

C.  C.  Hall  and  Claude  Payton,  for  plaintiff 
in  error.  Fulwood  &  Murray  and  Hendricks 
A  Christian,  for  defendants  in  error. 


POWELL,  J.  Hansford  saed  the  National 
Bank  of  Tifton  for  damages,  alleging  that 
the  defendant  procured  one  Bailey  to  swear 
out  a  warrant  charging  the  plaintiff  with 
the  offense  of  carrying  concealed  weapons, 
to  cause  requisition  papers  to  be  issued 
thereon,  whereupon  the  plaintiff  was  arrest- 
ed and  imprisoned  in  the  state  of  Florida. 
It  is  alleged  that  the  bank's  officers  know- 
ingly and  maliciously  bad  this  process  is- 
sued, without  probable  cause,  and  for  the 
purpose  of  extorting  from  him  a  sum  of 
money.  It  is  useless  to  enter  upon  any  dis- 
cussion of  the  question  as  to  whether  cor- 
porations may  commit  torts.  It  is  well  set- 
tled that  they  may.  Hence,  no  doubt,  there 
are  some  corporations  that  may  commit  the 
torts  of  false  imprisonment  and  malicious 
prosecution.  This  general  question  is  not 
here  involved.  The  specific  question  is  as  to 
the  powers  of  a  national  bank  and  as  to  its 
capacity  to  commit  the  particular  tort  al- 
leged in  the  petition. 

[1]  National  banks  are  corporations  of 
limited  capacity.  They  have  no  powers,  ex- 
cept such  as  are  given  them  expressly  or  by 
necessary  implication  by  the  acts  of  Con- 
gress passed  in  relation  to  that  subject.  Lo- 
gan County  Nat  Bank  y.  Townsend,  139  U. 
S.  67,  11  Sup.  Ct  496,  35  L.  Ed.  107. 

[2]  2.  Whenever  the  power  or  liability  of 
a  national  bank  is  called  into  question,  nec- 
essarily a  federal  question  Is  involved,  and 
consequently  the  United  States  Supreme 
Court  is  the  ultimate  and  paramount  author- 
ity on  the  subject;  and  all  authorities  of 
state  courts  to  the  contrary  must  yield. 
California  Nat  Bank  y.  Kennedy,  167  U.  8. 
362,  17  Sup.  Ct  831,  42  L.  Ed.  198.  These 
institutions  are  so  far  governmental  agen- 
cies of  the  United  States  as  that  neither 
state  statutes  nor  decisions  can  impose  any 


liabUity  inconsistent  with  the  liability  In- 
tended by  the  federal  statutes  as  construed 
by  the  Supreme  Court  of  the  United  States. 
An  examination  of  the  decisions  of  tlie  fed- 
eral courts  on  this  subject  discloses  that 
the  federal  government  is  vigilant  and  Jeal- 
ous to  protect  the  assets  of  these  banks 
from  diversion  from  those  purposes  for  which 
these  institutions  are  organized.  The  safe- 
ty of  these  national  banks  and  the  keying 
of  their  resoti^ces  unimpaired  from  diversion 
by  the  acts  or  omissions  even  of  their  own 
oflacers  and  agents  Is  a  matter  of  federal 
concern. 

[31  3.  If  an  agent  or  an  officer  of  a  nation- 
al bank,  with  or  without  the  consent  of  its 
board  of  directors,  conmilts  an  act  which 
entirely  transcends  the  scope  of  its  powers 
and  objects  of  existence,  the  individuals 
participating  in  the  act  are  solely  responsi- 
ble for  its  consequences,  and  the  national 
bank  is  not  The  board  of  directors  and 
other  officers  are  likewise  impotent  to  ratify 
any  act  ultra  vires  in  its  nature,  or  to  make 
the  bank  take  any  benefit  therefrouL  Gall- 
fomia  Nat  Bank  y.  Kennedy,  supra. 

[4]  4.  The  act  of  which  liability  is  predi- 
cated in  the  present  case  was  that  certain 
officers  or  agents  of  this  national  bank  pro- 
cured one  Bailey  to  swear  out  a  warrant 
charging  Hansford  with  carrying  concealed 
weapons,  upon  which  the  solicitor  of  the 
city  court  made  application  to  the  Governor 
of  this  state  for  a  requisition,  which  was 
duly  honored  by  the  Governor  of  Florida, 
who  issued  a  warrant  upon  which  the  plain- 
tiff was  arrested;  it  being  alleged  that  the 
object  of  all  this  was  illegally  to  extort  a 
sum  of  money  from  the  plaintiff.  If  the  al- 
legations be  true,  this  was  a  great  wrong,  a 
wrong  for  which  these  officers  and  agents 
and  all  others  participating  in  the  illegal 
project  are  Jointly  liable  as  tort-feasors. 
But  it  is  an  affair  so  utterly  foreign  to  ev- 
ery purpose  for  which  a  national  bank  is  or- 
ganized as  to  make  it  absolutely  beyond  the 
powers  of  the  officers  or  agents  of  such  a 
bank  to  impose  a  liability  upon  the  bank 
for  these  acts.  Under  the  ruling  in  the  Cali- 
fornia Bank  Case,  supra,  which  is  consistent 
with  a  Une  of  authorities  similar  in  their 
nature,  a  national  bank  could  do  no  sudi 
act  and  could  not  ratify  the  act  of  others, 
even  if  receiving  money  which  came  as  a 
result  of  it  No  matter  how  far  state  courts 
may  extend  the  liability  of  corporations  or- 
g«mized  under  state  laws,  or  subject  solely 
to  state  Jurisdiction,  a  determination  of 
powers  and  liabilities  of  national  banks  is 
not  to  be  extended  by  any  state  court,  so  as 
to  make  it  responsible  for  any  such  trans- 
action as  the  one  at  bar.  We  say  this  be- 
cause we  recognize  that  there  are  a  number 
of  state  precedents  by  which  ordinary  cor- 
porations might  be   held  liable  In  such   a 
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ease.  The  court  did  not  err  In  dismissing 
tbe  action  against  tlie  bank  on  general  de- 
murrer. 

Judgment  affirmed. 


ao  Ga.  Ai»p.  m) 

ROBERTS  T.  NATIONAL  BANE  OF  TIF- 
TON  (two  cases).    (Nos.  8,330,  3,337.) 

(Coort  of  Appeals  of  Georgia.    Jan.  16»  1912.) 

(ByUabu9  hy  the  Court.) 

FoBMEB  Decision  Controllinq. 

These  cases  are  controlled  by  the  decision 
tliis  day  rendered  in  Hansford  ▼.  National  Bank 
of  Tif ton,  73  S.  B.  406. 

Error  from  City  Court  of  Tifton ;  B.  Eve, 
Judge. 

Actions  by  W.  B.  Roberts  against  the  Na- 
tional Bank  of  Tifton.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

C.  C  Hall  and  Claude  Payton,  for  plaintiff 
in  error.  Fulwood  &  Murray  and  Hendricks 
ft  Christian,  for  defendant  in  error. 

POWELL,  J.  While  in  particular  facts 
these  cases  differ  somewhat  from  the  case 
of  Hansford  v.  National  Bank  of  Tifton,  73 
S.  E.  405,  in  general  principle  they  are  cov- 
ered by  it.  In  this  case  the  prosecution  was 
for  cheating  and  swindling;  whereas  in  the 
Hansford  Case  it  was  for  carrying  concealed 
weapons.  Both  of  these  offenses  are  simply 
violations  of  the  penal  laws  of  this  state, 
with  the  enforcement  of  which  national 
banks  have  no  concern  whatever. 

Judgment  affirmed. 


(10  Oa.  App.  2M) 

JAMES  V.  PEPPER,  Constable.     (No.  8,834.) 

(Court  of  Appeals  of  (Georgia.    Jan.  15,  1912.) 

(8yUahu9  hy  the  Court.) 

1.  BVIDENOB  (f  182*)— Sbcondabt  Bvidknob 

— COMPBTBNCT  OF  OBIGINAL. 

To  render  admissible  secondary  evidence  of 
a  mortgage  purporting  to  have  been  made  in 
another  state,  it  must  be  shown  that  the  lost 
original  mortgage  was  executed  in  conformity 
with  the  law  of  that  sti^te.  Proof  that  the 
signing  of  a  paper  in  the  state  of  Florida  was 
attested  by  two  witnesses,  neither  of  whom 
signed  officially,  is  insufficient  to  prove  its  legal 
execution  as  a  mortgage,  since  the  law  of  Flor^ 
ida  requires  a  mortgage  to  be  attested  by  an 
officer. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §1  601-604;  Dec.  Dig.  f  182.*] 

2.  EXECUnOW    (f   150*)— CONT&AOIB   (I   127*) 

— Bailee  —  Aqbeeusnts    as    to    Pbopebtt 
Levied  on— Pubijo  Polict. 

A  levying  officer  may,  at  his  own  risk, 
deposit  with  a  bailee,  for  safe-keeping,  personal 

Eroperty  which  he  has  subjected  to  levy;  and 
I  thus  depositing  it  he  does  not  relinquish 
possession,  but  merely  selects  an  agent  to  re- 
tain possession  in  his  behalf.  The  possession 
of  this  agent  is  still  the  possession  of  the  levy- 
ing officer,  and  a  conversion  of  the  property  by 
the  bailee,  though  it  consists  of  nothing  more 
than  his  failure  to  deliver  on  demand,  entitles 


the  officer  to  proceed  by  trover.  Pepper  v. 
James,  7  Qa.  App.  518,  67  S.  B.  21&  Any 
agreement  of  a  levying  officer,  affecting  the 
disposition  of  proj>erty  which  has  been  sub- 
jected to  a  levy,  is  contrary  to  public  policy, 
and  void,  if  it  tends  to  defeat,  or  in  any  wise 
affects,  the  leaitimate  result  of  the  legal  pro- 
ceeding of  which  the  levy  forms  a  part 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §§  402-105:  Dec  Dig.  1 150;*  Con- 
tracts, Dec  Dig.  i  127.*] 

Error  from  City  Court  of  Blakely;  D.  F. 
Crosland,  Judge. 

Action  by  W.  F.  Pepper,  Ck)nstable,  against 
D.  W.  James.  Judgment  for  plaintiH,  and 
defendant  brings  error.    Affirmed. 

J.  B.  Pottle  and  C.  L.  Olessner,  for  plain- 
tiff in  error.  W.  A.  Thompson,  Jno.  B.  L. 
Smith,  and  H.  H.  Calhoun,  for  defendant  in 
error. 

BUSSELL^  J.  [1]  This  is  the  second  time 
that  this  case  has  been  before  tliis  court 
See  7  Qa.  App.  518^  67  S.  E.  218.  None  of 
the  points  presented  at  the  former  hearing 
are  Involved  in  the  present  writ  of  error, 
except  the  relevancy  or  admissibility  of  evi- 
dence relating  to  a  mortgage  under  which  the 
plaintiff  claimed  a  lien.  When  the  case  was 
here  before,  we  held  that  the  evidence  with 
relation  to  the  mortgage  was  inadmissible, 
in  the  absence  of  proof  of  the  proper  ex- 
ecution of  the  mortgage.  In  the  trial  now 
under  review  the  judge  excluded  the  testi- 
mony with  reference  to  the  mortgage;  and 
exception  is  taken  to  that  ruling.  The  mo- 
tion to  exclude  this  testimony  was  as  fol- 
lows: "We  move  to  rule  out  the  evidence 
in  reference  to  the  mortgage  of  the  bank  of 
Blakely,  and  the  mortgage  itself,  on  the 
ground  that  it  is  illegal  and  irrelevant"  In- 
asmuch as  it  was  not  shown  that  the  mort- 
gage, which  appears  to  have  been  made  in 
the  state  of  Florida,  was  executed  in  com- 
pliance with  the  laws  of  Florida,  the  court 
could  properly  have  sustained  the  motion 
upon  the  authority  of  our  former  decision 
upon  that  point  This,  for  the  reason,  as 
then  held,  upon  the  autiiority  of  Calhoun  v. 
Calhoun,  81  Ga.  91*  6  S.  B.  913,  "that,  though 
a  paper  may  have  been  written  and  signed 
by  the  grantor,  it  may  yet  never  have  been 
executed  according  to  law." 

The  copy  of  the  mortgage  which  appears 
in  the  bill  of  exception  is  attested  by  two 
witnesses,  but  neither  of  them  purports  to  be 
such  an  officer  as  is  authorized  by  the  law 
of  Florida  to  attest  a  mortgage;  nor  does 
the  witness  Waxelbaum,  who  saw  the  mort- 
gage signed,  testify  that  he  knew  either  of 
these  witnesses  to  be  such  an  officer.  Per- 
kins, who  he  says  was  carried  to  the  place 
where  it  was  signed  for  the  purpose  of  wit- 
nessing its  execution,  he  had  just  then  met 
for  the  first  time,  and  the  other  witness,  Mr. 
Brown,  is  shown  by  uncontradicted  testi- 
mony to  have  been  at  the  time  the  attorney 
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for  tbe  mortgagee.  Coxkstruii^g  the  evidence 
with  relation  to  the  execution  of  the  mort- 
gage most  favorably  to  the  defendant,  the 
most  that  was  shown  was  that  one  who  was 
qualified  by  law  to  complete  the  execution 
of  the  mortgage  as  an  attesting  officer  failed 
to  perform  that  duty,  and  only  signed  his 
name  individually. 

[2]  The  objection  to  the  testimony  was  also 
based  upon  the  ground  that  the  testimony 
in  relation  to  the  mortgage,  and  the  evi- 
dence of  the  mortgage  itself,  were  both  ir- 
relevant to  the  issue,  and  thus,  for  the  first 
time  in  the  case.  Is  raised  the  question  as 
to  whether  it  Is  withlh  the  power  of  an  offi- 
cer, after  he  has  levied  a  process  of  the 
court,'  to  make  any  binding  agreement  with 
reference  to  the  disposition  of  the  property 
levied  upon  which  would  be  at  variance  with 
his  duty.  There  is  some  slight  difference 
between  the  testimony  in  behalf  of  the  plaln- 
tllf  and  that  of  the  defendant  as  to  the  exact 
terms  of  the  bailment  under  which  the  con- 
stable turned  the  property  upon  which  he 
had  levied  into  the  possession  of  the  latter. 
It  is  conceded,  however,  by  all  parties,  that 
Pepper,  as  a  constable,  after  having  levied 
an  attachment  upon  the  property,  consented 
for  James  to  receive  it  upon  deposit,  and 
that  James  knew  the  facts.  Unless  an  officer 
can  make,  at  his  discretion,  a  disposition  of 
property  which  he  has  seized  under  the  man- 
date of  a  court,  dlfTerent  from  or  contrary 
to  its  usual  legal  course,  it  would  be  con- 
trary to  public  policy  to  permit  him  to  defeat 
the  due  process  of  the  law  by  any  agreement 
of  his  as  to  the  possession  of  the  property 
by  another,  no  matter  of  what  nature  that 
agn^eement  might  be.  In  other  words,  unless 
Pepper,  as  a  constable,  was  authorized  to  fix 
the  legal  rights  and  liabilities  of  Harris,  the 
plalntlfT  in  the  attachment  whidi  he  had 
levied,  by  an  agreement  with  James  that  the 
latter  should  hold  the  property  levied  upon 
until  the  termination  of  some  other  litigation, 
and  that  Harris  would  abide  its  result,  it 
would  be  utterly  irrelevant  what  agreement 
he  made  in  that  regard,  and  therefore  en- 
tirely immaterial,  as  a  matter  of  law,  wheth- 
er there  was  conflict  between  the  parties  as 
to  the  terms  of  this  agreement,  which,  if  con- 
trary to  public  policy,  would  necessarily  be  a 
nullity.  We  have  no  doubt  that  it  was  in 
this  view  of  the  case  that  the  trial  Judge 
held  that  all  the  evidence  In  relation  to  the 
mdrtgage  was  irrelevant;  and,  doubtless 
holding  also,  for  the  same  reason,  that  the 
testimony  as  to  the  terms  of  the  agreement 
(the  agreement  being  contrary  to  public  pol- 
icy) was  insufficient  to  present  any  issue  in 
the  pending  action  of  trover,  he  directed  the 
verdict  in  favor  of  the  plaintiff. 

As  we  have  already  stated,  this  point  was 
not  presented  when  the  case  was  here  be- 
fore, or  it  would  have  resulted  in  a  termina- 
tion of  the  litigation,  for.  we  are  satisfied 
that  the  decision  of  the  trial  court  in  the 
case  at  bar  was  correct    It  would  not  seem 


to  require  a  citation  of  authorities  to  demon- 
strate that  a  levying  officer^  as  such,  has 
no  power,  by  his  agreement,  to  Increase  or 
diminish  the  rights  of  a  litigant  in  whose 
behalf  the  processes  of  a  court  have  been  In- 
voked and  are  being  executed. 

When  this  case  was  here  before,  in  ruling 
upon  the  exception  presented  by  the  cross- 
bill, in  which  it  was  insisted  that  the  levy 
was  void  for  Indefinlteness,  we  held  (7  Oa. 
App.  521,  67  S.  E.  220)  that,  *'even  if  the  en- 
try of  levy  was  void,  the  constable  would  be 
liable,  and  it  would  not  lie  in  the  mouth  of 
his  bailee  >  •  •  to  dispute  the  title  of 
his  bailor,  or  to  assert  that  by  reason  of  the 
invalidity  of  the  act  by  which  the  bailor 
came  Into  the  possession  of  the  bailment  he 
is  released  from  liability  to  return  the  prop- 
erty deposited  wdth  him  for  safe-keeping. 
The  bailee  cannot  Justify  his  refusal  on  the 
ground  that  the  bailment  is  illegal.  Al- 
though the  bailor  may  have  had  no  legal  au- 
thority to  make  it»  and  even  though  it  were 
made  for  the  purpose  of  fraudulently  secret- 
ing the  goods  from  the  bailor's  creditors,  yet 
the  bailee  is  bound  to  restore  at  the  demand 
of  his  bailor,  and  will  not  be  permitted  to 
set  up  the  illegality  of  the  bailment  as  an  ex- 
cuse for  his  own  default  So  far  does  this 
principle  obtain  that  although  the  title  to 
the  goods  be  in  the  bailee,  and  even  though 
he  may  have  received  them  in  Ignorance  of 
his  own  right,  having  accepted  the  possession 
of  them  In  the  capacity  of  bailee,  he  Is  es- 
topped from  claiming  them  by  title  until  he 
has  fulfilled  the  obligations  of  the  trust  by 
returning  them  to  his  bailor." 

But  if  authority  directly  upon  the  point  to- 
needed  to  establish  the  statement  that  it  is^ 
contrary  to  public  policy  for  a  levying  officer 
to  make  a  bailment  which  by  possibility 
could  defeat  the  legal  result  of  the  processes 
he  is  charged  to  ^ecute,  the  principle  is  es- 
tablished in  the  decisions  of  many  of  our 
courts  of  last  resort  that  while  a  levy  to  of 
full  force  and  virtue  a  levying  officer  cannot 
make  any  contract  divesting  himself  of  do- 
minion over  the  property,  except  under  such 
replevy  or  forthcoming  bond  as  to  prescribed 
by  law.  In  Burrall  v.  Acker,  23  Wfflid.  (N. 
Y.)  606,  35  Am.  Dec.  582,  the  court  say  that 
while  it  to  perfectiy  legitimate  for  a  levying 
officer  to  store  property  with  a  receiptor  or 
custodian,  "any  agreement  with  such  person 
that  the  property  shall  be  absolutely  hto  up- 
on paying  the  amount  of  the  execution  would 
be  illegal  and  contrary  to  the  rights  of  the 
defendant  in  execution;  and  an  agreement 
which  would  place  the  property  absolutely 
beyond  the  reach  of  the  sheriff  before  a  sale 
thereof  at  public  auction  would  be  equally  il- 
legal and  contrary  to  the  duty  of  the  sh^lil 
In  reference  to  the  plaintiff's  rights."  "No 
public  officer  can  bargain  away  his  power  to 
dtocharge  his  official  duty."  Cole  v.  Parker, 
7  Iowa,  167,  71  Am.  Dec.  439 ;  Harrington  v. 
Crawford,  136  Mo.  467,  38  S.  W.  80,  36  L.  B. 
A.  477,  58  Am.  St  Bep.  653;    Hodsdon  t. 
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Windns,  7  Greenl.  (Me.)  113,  20  Am.  Dear 
M7.  '*A  receiptor  or  custodian  in  stich  case 
is  bnt  the  eenrant  or  agent  of  the  leyy- 
tng  officer.  He  has  no  property  in  the  chat- 
tels. He  cannot  maintain  trover  for  them 
In  his  own  name.  He  cannot  set  np  a  title 
to  the  property  in  a  third  person.  He  can 
only  defend  a  trover  salt  against  him  on  be- 
balf  of  the  officer  on  the  gronnd  that  the 
property  has  been  taken  from  him  by  act  of 
law  or,  possibly,  by  forca  Phillips  r.  Hall, 
8  Wend.  (N.  T.)  610, 24  Am.  Dec.  113 ;  Denny 
V.  Wlllard,  11  Pick.  (Mass.)  519,  22  Am.  Dec. 
801;    Pettes  t.  Marsh,  15  Vt  454,  10  Am. 


Judgment  affirmed* 


00  Qa,  Avp.  SI) 

WILLIAMS-THOMPSON  GO.  t.  WILLIAMS 
et  aL     (No.  8,209.) 

(Conrt  of  Appeals  of  (Georgia.    Jan.  15, 1912.) 
(8yttdbu9  hy  the  Cowri.) 

1»  BkLEASB  (f  12*)— LlABILITT  ON  NOTB— 
CONSIDEBATION. 

For  the  payee  of  a  promissory  note  to  re- 
lease one  of  the  makers,  there  must  be  a  con- 
tract to  that  effect  founded  on  consideration, 
except,  of  course,  in  certain  cases,  where  re- 
lease flows  by  operation  of  law  from  conduct 
of  the  payee. 

[IkL  Note.— For  other  cases,  see  Release, 
Gent  Dig.  U  18-20;    Dec.  Dig.  |  12.*] 

2.  Relbass  (|  12*)— Gonsidebatioi?. 

Where  the  payee  of  a  joint  promissory 
note  executes  and  delivers  to  one  of  the  mak- 
ers a  writlns  purporting  to  release  him  from 
all  liability  thereon,  the  writing  is  ineffectual 
for  that  purpose,  if  it  is  voluntarily  given  with- 
out legal  benefit  to  the  maker  of  the  release 
or  detriment  to  the  person  in  whose  favor  it 
is  made. 

[Ed.  Note.— For  other  cases,  see  Release, 
Gent  Dig.  ff  18-20;  Dec  Dig.  (  12.*] 

8.  Pbincifal  aitd  Stjbbtt  (f  116*)— Release 
OF  Surety— Effect  on  Gosubeties. 

''The  release  or  compounding  with  one 
sorety  discharges  a  cosurety;/'  but  an  attempt 
to  release  one  of  the  sureties  does  not  have 
this  effect,  where  the  attempted  release  is 
unenforceable  for  lack  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Gent  Dig.  |§  269-282;    Dec.  Dig. 

1  116.'] 

4.  OOMPBOMISS  AI?D  SETTLEMENT   (|  2*)— Na- 

TUBB— "Compound  .* ' 

"To  compound*'  is  to  compromise  or  make 
a  composition  whereby  a  creditor  discharges 
his  debtor  on  payment  of  a  smaller  sum  than 
that  actually  owing.  There  was  no  compound- 
ing with  the  surety  in  the  present  case. 

[£id.  Note.— For  other  cases,  see  Gompromise 
and  Settlement,  Gent  Dig.  »  1-4;  Dec  Dig. 
|2.» 

For  other  definitions,  see  Words  and  Phras- 
es, voL  2,  p.  1372.] 

5.  BnxB  AND  Notes  (I  487* )— Payment  bt 
One  Joint  Makes- dischaboe  of  Joint 
Maexbs. 

Even  if  the  rule  were  that  the  payee  of  a 
joint  note  would  discharge  all  the  jomt  makers 
thereof,  by  giving  to  one  of  them  the  money 
wherewith  to  pay  off  his  ratable  part  of  the 


debt,  no  such  effect  ensues  where  Ae  money 
is  given  by  a  third  person. 

[Ed.  Note.— For  other  eases,  see  BiUs  and 
Notes,  Dec.  Dig.  |  487.*] 

Error  from  Glty  Goort  of  La  Orange; 
Frank  Harwell,  Judga 

Action  by  the  WiUiams-Thompson  Gom- 
pany  against  W.  L.  Williams  and  others. 
Judgment  for  deftodants,  and  plaintiff 
brings  error.    Reversed. 

Anderson,  Felder,  Rountree  &  Wilson,  B. 
R.  Bradfield,  Jr.,  and  W.  S.  Dillon,  for  plain- 
tiff In  error.  F.  M.  Longley  and  M.  U. 
Mooty,  for  defendants  in  error. 

POWELL,  J.  W.  li.  WllUama  was  indebt- 
ed to  the  Williams-Thompeon  Gompany,  a 
corporatioiL  On  January  2S,  1909,  in  settle- 
ment of  this  debt  he  gave  to  the  corpora- 
tion a  negotiable  Joint  promissory  note,  sign- 
ed by  himself  as  principal  and  by  six  others 
(the  present  defendants,  Williams  hUnself 
not  being  found  or  served),  who  signed  ap- 
parently as  Joint  makers,  but  in  fact  as  sure- 
ties. On  the  next  day  after  t;he  note  was 
signed,  and  after  the  original  transaction  was 
dosed,  one  of  the  sureties,  named  Harris, 
came  to  the  officer  of  the  corporation  who 
had  taken  the  note  and  stated  that  he  wish- 
ed to  **conie  off'  the  note.  This  officer  of 
the  corporation,  being  for  some  reason  will- 
ing to  accommodate  Harris,  gave  him  a  writ- 
ten instrument  ^'releasing  W.  H.  Harris  from 
all  responsibility  by  reason  of  tUs  endorse- 
ment" of  the  note  in  questloiL  Harris  gave 
nothing  for  this  release,  and  the  corpora- 
tion received  nothing  for  executing  it  Later 
the  officer  told  Harris  that  he  had  no  pow- 
er to  bind  the  corporation  by  his  act,  but 
that  he  would  nevertheless  protect  him,  and 
gave  him  $100  of  his  (the  officer's)  own  mon- 
ey with  which  he  might  discharge  his  share 
of  the  liability,  but  Harris  returned  this 
money  to  him.  The  six  sureties,  being  sued 
on  the  note,  pleaded  that  Harris  had  been 
released  and  that,  as  the  others  were  Joint 
sureties  with  him,  they  were  also  released. 
Some  point  is  made  as  to  the  authority  of 
the  particular  officer  tb  bind  the  corporation; 
but  we  need  not  go  into  that  question,  as 
there  is  another  point  that  controls  the  case. 

[1]  1.  The  release  of  a  party  to  an  execut- 
ed contract  is  itself  a  contract,  and,  to  be 
binding,  must  be  founded  on  consideration. 
Bmton  V.  Wooten,  15  Ga.  570;  Stamper  v. 
Hayes,  25  Ga.  546;  Molyneaux  v.  Gollier,  30 
Ga.  731;  Fowler  v.  Goker,  107  Ga.  817,  33 
S.  £}.  661. 

[2]  2.  This  release  was  without  considera- 
tion. The  consideration  of  a  contract  usual- 
ly must  consist  of  some  b^iefit  to  the  person 
to  be  bound,  or  of  some  detriment  to  the 
other  party.  Under  this  contract  of  release, 
all  the  benefit  accrued  to  the  taker  of  the  in- 
strument, and  none  to  the  maker;  all  the 
detriment .  accrued  to  the  maker,  and  none 
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to  the  taker.  Hence  it  was  withont  consid- 
eration. Clark,  Contracts,  106.  At  common 
law  a  release  under  seal  conclusively  pur- 
ported a  consideration;  but  this  is  not  now 
true,  as  respects  the  American  states  gen- 
erally (Willlston-Wald's  Pollock  on  Con- 
tracts, 813),  or  as  respects  Georgia  in  par- 
ticular (Lacey  y.  Hutchinson,  5  Ga.  App.  865, 
64  S.  B.  105;  Bruton  y.  Wooten,  supra).  The 
record  does  not  show  whether  the  release 
relied  on  in  this  case  was  under  seal  or  not; 
but,  in  the  light  of  the  authorities  Just  cited, 
this  makes  no  material  difference,  as  lack 
of  consideration  was  affirmatively  shown  by 
the  proof. 

[S]  3.  'The  release  or  compounding  with 
one  surety  discharges  a  cosurety."  Civil 
Code,  1910,  f  3542.  If  the  so-called  release 
had  been  valid,  Harris  would  have  been  re- 
leased, and  so  would  his  cosureties;  but, 
since  the  release  is  invalid  for  lack  of  con- 
sideration, neither  he  nor  his  cosureties  are 
released.    Fowler  y.  Coker,  supra. 

[4]  4.  There  is  nothing  in  the  evidence  on 
which  to  base  the  suggestion  of  counsel  for 
the  defendants  in  error  that  there  was  a  re^ 
lease  of  the  other  sureties  through  the  plain- 
tiff's compounding  with  Harris.  'To  com- 
pound," according  to  Black's  Law  Diction- 
ary, "is  to  compromise,  to  effect  a  composi- 
tion, to  obtain  discharge  from  a  debt  by  the 
payment  of  a  smaller  sum."  Harris  paid 
nothing;  hence  the  transaction  was  not  a 
compounding. 

[6]  6.  The  $100  which  the  plaintiiTs  of- 
ficer afterwards  paid  to  Harris  out  of  his 
(the  officer's)  own  money  certainly  did  not 
affect  the  case.  Even  if  the  giving  of  this 
money  had  been  the  company's  own  act,  it 
is  doubtful  that  it  would  have  operated  as 
a  release  of  the  other  sureties ;  for  when 
Harris  had  paid  in  this  sum,  though  he 
would  thereby  have  paid  his  riftable  part,  if 
all  the  sureties  proved  solvent,  he  would  not 
have  discharged  his  liability  as  a  Joint  mak- 
er of  the  note.  No  legal  harm  would  have 
been  done  his  cosureties.  But  certainly  the 
individual  act  of  one  of  the  officers  of  the 
corporation  in  giving  his  money  to  Harris 
did  not  affect  the  liability  of  any  of  the  par- 
ties. 

The  hardship  of  the  case  is  that  the  prin- 
cipal on  this  Joint  note  proved  unworthy  of 
the  confidence  imposed  on  him  by  his  friends 
who  stood  his  security.  The  law  is  very 
technical  in  favor  of  sureties,  and  Justly  so. 
However,  we  find  no  legal  reason  on  which 
the  Judgment  of  our  able  brother  of  the  trial 
bench  can  be  sustained,  though  we  have  ex- 
amined the  questions  with  great  care;,  for 
our  knowledge  of  his  fairness  and  ability  as 
a  Judge  makes  us  canvass  our  conclusions 
carefully,  lest  we  be  wrong,  when  we  find 
ourselves  disagreeing  with  him. 

Judgment  reversed. 


(10  Gflu  App.  8G9 

MIZELL  LIVE   STOCK  CO.  ▼•  BANK& 

(No.  8,561.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(SyUdbut  hy  the  Court.) 

1.  SAI.E8    (}  347*)--AonoN  fob  Pbigs— Dk- 
FENSEs— Fraud. 

The  allegations  of  the  plea  of  fraud  set 
out  a  good  defense,  and  the  demurrer  thereto 
was   properly   overruled. 

[Ed.  Note.~For  other  cases,  see  Sales,  CenL 
Dig.  f  966;   Dec  Dig.  I  347.*] 

2.  EviDEiTcs  (I  434*)— Parol  Evidenck. 

The  rule  that  parol  testimony  shall  not  be 
received  to  change  or  add  to  the  terms  of  a 
written  contract  does  not  apply  where  the  al- 
leged contract  was  procured  by  fraud.  In 
such  case  the  contract  is  not  binding  upon  the 
party  defrauded,  and  may  be  rescinded  at  hi^ 
instance. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2005-2020;   Dec  Dig.  I  434.*] 

8.  Bills  and  Notes  (|  520* )— Action— Bvi- 
DBNCB— Fraud. 

There  was  no  error,  and  the  verdict  is 
supported  by  some  evidence. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  f  520.*] 

Error  from  City  Ck)urt  of  Douglas;  W.  O. 
Lanlsford,  Judge. 

Action  by  the  Mizell  Live  Stock  (Company 
against  A.  J.  Banks.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Rogers  &  Heath,  for  plaintiff  in  error. 
0*Steen  &  Wallace,  for  defendant  In  error. 

HILL,  C.  J.  1.  This  was  a  suit  on  a  note 
given  for  the  purchase  price  of  a  horse.  The 
suit  commenced  by  attachment  and  levy  upon 
the  horse.  The  defendant  admitted  the  ex- 
ecution of  the  note,  and  that  the  plaintiff 
was  the  holder  thereof.  The  defense  relied 
upon  was  fraud  by  the  plaintiff,  which  en- 
titled the  defendant  to  have  the  sale  rescind- 
ed. The  specific  fraud  set  up  by  the  plea 
was  that  the  agent  of  the  plaintiff  who  sold 
the  horse  to  the  defendant  represented  at  the 
time  that  the  horse  was  8  years  old;  that 
the  defendant  was  Ignorant  of  horses,  and 
did  not  know  how  to  determine  their  age 
by  inspection  or  examination;  that  when 
he  purchased  the  horse  from  the  plalntUTs 
agent  he  relied  absolutely  on  the  agent's 
statement  as  to  the  age  of  the  horse,  bought 
it,  paid  $50  cash,  and  gave  to  the  plaintiff  the 
note  sued  on ;  that  2  or  3  days  thereafter  he 
discovered  that  the  horse  was  from  15  to 
16  years  of  age,  the  discovery  being  made 
by  information  given  to  him  by  a  person  who 
had  previously  owned  the  horse;  that  upon 
this  discovery  the  defendant  went  at  once  to 
the  plaintiff,  stated  to  him  that  his  repre- 
sentation as  to  the  horse's  age  was  untrue, 
demanded  a  rescission  of  the  sale  on  account 
of  the  fraud  perpetrated  upon  him,  tendered 
the  horse  back,  and  demanded  the  return  of 
his  $50.  Pendhig  the  litigation,  the  horse 
was    sold   under   a    short   order,    and    was 
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thought  by  tha  plalntifl  for  the  sum  of  $185. 
The  defendant  amended  his  plea,  and  asked 
for  a  Judgment  against  the  plaintiff,  not  only 
for  the  $50,  bnt  also  for  the  $185  for  which 
the  horse  had  been  sold,  claiming  title  to 
the  horse.  The  Jury  fonnd  a  yerdict  for 
the  defendant  for  $25,  and  the  plaintiff  filed 
a  motion  for  a  new  trial,  which  was  over- 
ruled, and  he  excepted. 

[1,  2]  Two  controlling  questions  are  made. 
The  others  are  inmiaterial.  A  demurrer  was 
filed  to  the  plea,  which  was  overruled,  and 
exceptions  pendente  lite  were  preserved,  on 
the  ground  that  It  set  up  no  defense,  but  at- 
tempted to  vary,  alter,  and  contradict  the 
terms  of  a  written  contract  The  purchase- 
money  note  contained  the  following  express 
warranty:  "This  note  is  for  the  purchase 
price  of  one  sorrel  mare,  about  eight  years 
old;  name,  Hattie;  weight,  about  1,425 
pounds.  The  above-described  property  is 
sold  without  any  guaranty  as  to  Its  kind  or 
quality,  and  is  purchased  by  the  maker  of 
this  obligation  with  the  understanding  that 
no  warranty  shall  be  implied  as  against  the 
seller.*'  It  is  insisted  that  this  note  exclud- 
ed the  parol  warranty  that  the  horse  was 
eight  years  old  at  the  time  It  was  sold. 
Even  if  this  contention  was  true,  the  plea 
set  ap  fraud,  and  demanded  a  rescission  of 
the  contract  for  the  fraud.  It  Is  only  in  the 
absence  of  fraud,  accident,  or  mistake  that 
a  written  contract,  which  appears  to  be  a 
complete  and  certain  agreement  between  the 
parties,  will  be  conclusively  presumed  to  con- 
tain all  the  terms  and  conditions  of  the  con- 
tract, which  cannot  be  varied  or  contradicted 
by  prior  or  contemporaneous  verbal  repre- 
sentations or  statements.  Bullard  v.  Brew- 
er, 118  Ga.  918,  45  S.  B5.  711 ;  Fleming  v.  Sat- 
terfield,  4  Ga.  App.  351,  61  S.  B.  518.  There 
is  quite  a  difference  between  an  attempt  to 
contradict  the  terms  of  a  contract  by  parol 
testimony  under  a  defense  that  the  contract 
had  been  breached,  and  an  effort  to  have  the 
contract  rescinded  because  of  fraud  in  its 
procurement  Pryor  v.  Ludden  &  Bates,  134 
Ga.  288,  67  S.  B.  654. 

In  this  case,  however,  the  written  contract 
itself  contained  the  express  warranty  that 
'the  horse  was  about  eight  years  old."  The 
whole  warranty  should  be  construed  togeth- 
er, and  if  there  is  an  apparent  contradiction 
between  this  express  warranty  as  to  age, 
and  the  latter  part  of  the  warranty,  which 
would  seem  to  exclude  any  warranty  as  to 
kind  or  quality  of  the  horse,  and  thus  render 
the  warranty  as  a  whole  ambiguous,  it 
should  be  so  construed  as  to  reconcile  all  the 
parts  thereof  and  permit  the  whole  of  the 
warranty  to  stand ;  and,  if  this  Is  impossible. 
It  should  be  construed  most  strongly  against 
Che  party  who  prepared  it  and  in  whose  fa- 
vor it  was  made.  Construing  all  the  parts  of 
the  warranty  together,  it  means  that,  except 
as  to  the  fact  that  the  mare  was  about  eight 
years  old,  every  other  express  warranty  as 
to  its  kind  or  quality  was  excluded,  as  well 


as  all  implied  warranties  as  to  the  soundness 
of  the  horse,  etc.  Certainly  we  cannot  ex- 
clude from  this  warranty  the  distinct  state- 
ment that  the  horse  was  "about  eight  years 
old."  This  is  a  material  statement;  the 
age  of  the  horse  being  an  important  factor 
as  to  Its  value.  The  plea,  therefore,  can 
also  be  construed  to  be  an  attack  upon  the 
truth  of  this  express  warranty.  For  both  of 
these  reasons,  we  think  the  Judge  very  prop- 
erly overruled  the  demurrer  to  the  plea. 
The  defense  set  up  was  a  good  one,  both  on 
the  ground  that  it  claimed  a  rescission  of 
the  sale  because  of  the  fraud  on  the  part  of 
the  plaintiff  specifically  described,  and  on 
the  ground  that  it  alleged  a  specific  breach 
of  a  material  express  warranty  made  in  the 
written  contract  The  ruling  on  this  point 
not  only  goes  to  the  demurrer,  but  in- 
cluded several  of  the  grounds  In  the  motion 
for  a  new  triaL 

2.  The  next  point  relied  upon  by  the  plain- 
tiff in  error  was  that  the  defendant,  at  the 
time  he  purchased  the  horse  and  before  he 
signed  the  note  sued  upon,  not  only  had  full 
opportunity  to  examine  the  horse,  but  In  fact 
did  examine  her,  and  discovered  the  defect 
that  he  set  up  in  his  plea ;  it  being  contend- 
ed that  the  age  of  the  horse  was  a  patent 
defect,  discoverable  by  inspection,  and  that 
he  was  distinctly  told  by  friends,  who  at  his 
request  examined  the  horse,  that  the  repre- 
sentation as  to  her  age  was  not  true,  but 
that,  on  the  contrary,  the  horse  was  12  or  14 
years  old,  and  that  notwithstanding  these 
facts,  and  with  full  knowledge  of  the  falsity 
of  the  representation  as  to  the  age  of  the 
horse,  the  defendant  nevertheless  accepted 
the  horse,  made  a  payment  of  $50  thereon, 
and  gave  the  note  sued  on  for  the  balance 
of  the  purchase  money,  and  this  conduct  of 
his  amounted  to  a  waiver,  although  the  war- 
ranty as  to  age  may  have  been  express.  It 
is  contended  that,  where  an  express  warran- 
ty is  set  out,  the  purchaser  is  not  bound  to 
examine  the  property,  or  to  exercise  any  dil- 
igence to  discover  defects,  but  that  if  he 
does  in  fact  examine  the  property,  and  dis- 
cover defects  before  he  accepts  the  property, 
and  then  goes  ahead,  makes  no  objection 
thereto,  accepts  it,  and  signs  a  contract,  this 
amounts  to  a  waiver  of  the  defects,  and  he 
is  bound  by  the  contract ;  and  this  would  be 
true,  whether  the  effort  was  to  rescind  the 
contract  for  the  fraud  in  the  representation, 
or  for  damages  for  the  breach  of  the  express 
warranty.  ESqultable  Manufacturing  Co.  v. 
Biggers,  121  Ga.  381,  49  S.  B.  271 ;  Miller  v. 
Roberts,  9  Ga.  App.  511,  71  S.  B.  927.  The 
defendant  endeavored  to  avoid  the  effect  of 
any  Information  that  he  had  as  to  the  age 
of  the  horse  by  evidence  that,  while  it  is  true 
he  was  told  by  the  vendor  that  the  horse  was 
8  years  old,  and  was  also  told  by  a  friend, 
who  had  examined  the  horse  before  the 
purchase,  that  she  was  from  12  to  14  years 
old,  yet  when  he  told  the  plaintiff  of  this 
fact,  he  replied  that  it  was  not  true,  and  in- 
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sisted  that  tbe  horse  was  8  years  old,  and 
that  he  would  gaarantee  snch  to  be  her  age. 
We  are  inclined  to  think  that  It  was  a  ques- 
tion for  the  Jury  to  determine  whether  the 
defendant  had  the  right  to  accept  this  posi- 
tive statement  and  guaranty  made  by  the 
plaintiff  and  rely  upon  it,  rather  than  rely 
upon  the  statement  made  to  him.  by  his 
friend,  especially  in  yiew  of  the  fact  that 
the  owner  of  the  horse,  as  the  evidence 
shows,  was  an  experienced  dealer  in  horses. 

[3]  While  we  have  discussed  these  ques- 
tions of  law  made  under  the  evidence,  we 
are  impressed  with  the  fact  that,  regardless 
of  them,  in  the  absence  of  any  material  er- 
ror of  law,  the  verdict,  which  in  effect  de- 
clared a  rescission  of  the  sale  because  of  this 
fraud,  was  substantially  Just  and  fair  to 
both  i)arties.  The  undisputed  -  evidence 
shows  that  the  plaintiff  sold  the  horse  to  the 
defendant  for  $265,  $50  cash  and  the  balance 
in  the  note  sued  upon.  Plaintiff  levied  his 
attachment  upon  the  horse  for  the  purchase 
money,  and  had  it  sold  under  a  short  order 
of  sale,  and  bought  it  in  for  $185.  This 
would  make  $235  that  he  got  for  the  horse, 
or  $30  less  than  the  amount  that  the  plaintiff 
had  agreed  to  pay.  Even  if  we  concede  that 
the  plaintiff  was  entitled  to  a  verdict  for  this 
$30,  resolving  every  issue  in  his  favor  and 
standing  upon  the  strict  letter  of  the  law, 
yet  when  the  evidence  shows  that  the  horse 
was  in  fact  at  least  14  years  old,  and  not  8, 
we  think  the  plaintiff  got  full  value  for  his 
property.  The  Jury,  in  allowing  the  defend- 
ant $25  by  way  of  recoupment,  were  proba- 
bly moved  to  do  so  by  the  practical,  common- 
sense  view  of  what  was  right  between  the 
parties,  and  by  the  additional  fact  that  the 
defendant  should  pay  for  the  use  of  the 
borse  for  the  time  he  had  used  It,  and  there- 
fore only  gave  him  back  half  of  the  cash 
which  he  had  paid  at  the  time  of  the  sale. 
The  verdict  is  manifestly  substantially  right 
and  Just,  the  trial  Judge  approved  it,  and 
this  court  feels  that  no  sufficient  reason  is 
shown  why  another  trial  should  be  granted. 
When  substantial  Justice  is  reached  in  any 
case,  litigation  should  end* 

Judgment  affirmed. 


(10  Oa.  App.  295) 

STIMPSON   SPECIALTY  CO.   T.  PARKER. 

(No.  3,409.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(Syllabu9  5ir  the  Court.) 
1.  Sales    (|  847*)— Actton  fob   Pbiob— Db- 

FENSK— FAXIitrSB   OF   CONSIDEBATION. 

"Where  machinery  is  brought  for  a  partic- 
ular purpose,  and  after  its  reception  it  proves, 
upon  trial,  not  to  be  adapted  to  the  purpose, 
but  the  purchaser  nevertheless  retains  it,  an 
action  for  the  price  cannot  be  defeated  upon  a 
plea  of  total  failure  of  consideration,  unless 
the  evidence  shows   that   the  machinery   was 


wholly  valueless  for  any  purpose.**    Hardee  T* 
Carter,  94  Ga.  482,  19  S;  B.  715. 

pSd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  It  962-072;    Dec.  Dig.  {  347.*] 

2.  Sales  (§  369*)— Action  fob  Pbicb— Evi- 

DBNCE  OF  FaILUBB  OF  CONSIDEBATION. 

A  plea  of  total  failure  of  consideration 
to  a  note  ^ven  for  the  purchase  price  of  a 
"sausage  mill,  #  40  cofifee  mill,*'  is  not  sup- 
ported, unless  the  evidence  shows  that  the  mill 
was  entirely  worthless  as  a  sausage  mill  or 
cofifee  mill;  and  especially  is  this  true  where 
the  written  contract  fails  to  disclose  at  the 
time  of  the  purchase  that  the  mill  was  intend- 
ed to  be  used  solely  as  a  sausage  mill,  and  not 
as  a  cofifee  mill,  and  the  evidence  also  fails  to 
show  in  what  particulars  the  mill  was  defective, 
either  as  a  sausage  mill  or  cofifee  mill,  and  it 
does  appear  that  it  was  worth  as  a  cofifee  miD, 
the  amount  of  the  purchase  price,  for  which  the 
note  was  given  and  on  which  the  suit  was 
brought. 

p)d.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  §f  1066-1059;  Dec.  Dig.  f  369.*] 

8.  Sales   (f  355*)— Actions  fob  Pbice— Is* 

sues   and   PBOOF— FaILUBB   of   CONSIDEBA- 
TION. 

To  support  a  plea  of  total  failure  of  con- 
sideration to  a  suit  on  a  promissorv  note  giv- 
en for  the  purchase  price  of  machinery,  the 
defendant  must  establish  by  evidence  that  the 
machinery  purchased  by  him  was  entirely 
worthless  for  any  purpose;  and,  there  being  no 
such  plea,  the  jury  would  not  be  authorized  to 
find  a  verdict  for  a  partial  failure  of  consider- 
ation, in  the  absence  of  any  data  from  whidi 
a  reduction  could  be  made  from  the  contract 
price,  although  a  plea  of  total  failure  of  con- 
sideration Indudes  a  plea  of  partial  failure  of 
consideration.  Grier  v.  Enterprise  Stone  Co., 
126  Ga.  17,  64  S.  B.  806;  Clegg-Ray  Co.  v.  In- 
diana Sale  &  Truck  Co.,  125  Ga.  558,  54  S.  B. 
538. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ff  1025-1043;    Dec.  Dig.  {  355.*1 

Error  from  City  Court  of  Tifton;  B.  Eve^ 
Judge. 

Action  by  the  Stimpson  Specialty  Company 
against  C.  L.  Parker.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

The  Stimpson  Specialty  Company  brought 
suit  against  C.  L.  Parker  on  a  promissory 
note  given  by  him  for  the  purchase  price  of 
a  "sausage  mill,  #40  coffee  mill."  The  de- 
fendant filed  a  plea  of  total  failure  of  con- 
sideration. The  contract  for  the  purchase  of 
the  machine  wbs  in  writing.  It  described 
the  machinery  as  a  *'saSisage  mill,  #40  coffee 
mill."  The  purchase  price  was  $175 — $25 
cash,  and  the  balance  evidenced  by  a  prom- 
issory note.  The  contract  reserved  title  un- 
til payment  of  the  note,  and  provided  that 
the  note  was  to  be  paid  in  installments  on 
designated  datea  The  contract  nowhere  dis- 
closes whether  the  mill  was  to  be  used  ex- 
clusively as  a  sausage  mill  or  coffee  mill,  or 
whether  it  was  intended  to  be  used  for  both 
purposes.  In  support  of  the  plea  of  total 
failure  of  consideration  the  defendant  assum- 
ed the  burden,  and  admitted  the  making:  of 
the  contract  and  the  giving  of  the  note.  In 
support  of  his  defense  he  testified  that  be 
bought  the  machine  to  be  used  solely  as  a 
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sanaage  mill;  that  1m  did  not  expect  to  use 
It  83  a  coffee  mill,  and  had  not  bought  it  for 
that  purpose;  that  he  ^ideayored  to  use  it  as 
a  sausage  mill,  bat  was  unable  to  do  so,  for 
when  it  was  put  in  operation  the  "gear  gaye 
way,"  and  he  was  unable  to  run  It;  that  he 
had  never  run  a  machine  of  this  kind  be- 
fore, and  tliat  it  was  not  suited  for  the  pur- 
pose intended;  tiiat  about  two  weeks  after 
the  machine  had  been  received  he  showed  it 
to  the  agent  who  had  sold  it  to  him,  and 
this  agent  agreed  to  write  "to  his  house 
about  it*'  He  did  not  use  the  machine  for 
the  purpose  of  grinding'  coffee.  It  is  not 
known  whether  it  would  have  done  that 
work  or  not.  If  the  machine  had  been  sold 
as  a  coffee  mill  fbr  $175,  it  was  probably 
worth  that  amount  When  the  machine  was 
deliyered,  it  had  no  attachments  for  grind- 
ing coffee,  although  it  was  actually  made  for 
the  purpose  of  grinding  coffee,  and  the  sau- 
sage attachments  were  subsequ^tly  put  on. 
Another  witness  for  the  d^endant  testiiied 
that  he  was  present  when  the  machine  was 
first  received,  and  that  he  and  the  defendant 
put  it  up,  but  had  never .  been  able  to  use 
It  for  grinding  meat;  that  the  rawhide  gear 
was  not  sufficient  to  run  the  mill;  that  it 
was  worn  completely  out  and  mashed  to- 
gether. There  is  no  evid^ice  that  any  spe- 
cific complaint  was  made  to  the  principal  as 
to  the  defects  in  the  machine,  and  no  evi- 
dence that  the  defendant  on  discovering  the 
defects,  or  that  he  was  unable  to  operate  it 
as  a  sausage  mill,  made  any  tender  back  to 
the  plaintiff,  or  offered  to  rescind,  hut  that 
he  kept  the  machine  in  his  possession  from 
the  time  it  was  received  until  suit  was  filed, 
which  -was  about  seven  months,  during  which 
time  the  only  complaint  that  he  made  was 
that  he  "showed  it  to  Mr.  Blanton,  the  agent 
of  the  plaintiff,'*  who  bad  sold  it  to  him. 
The  Judge,  who  tried  the  case  without  the 
intervention  of  a  jury,  found  a  verdict  in 
fayor  of  the  defendant 

R.  D.  Smith,  for  plaintiff  in  error.    Pul- 
wood  &  Murray,  for  defendant  In  error. 

HlUi,  O.  X    Judgment  reversed. 


(10  Qa.  App.  t88) 

HANDLHY  v.  MERCHANTS*  &  FARMERS* 
BANK.   (No.  3,594.) 

(Court  of  Appeals  of  Georgia.    Jan.  15, 1912.) 

(8yUalu9  hy  the  CourU) 
ConmrnANGB  (f  51*  )~Gbounds— Illness  of 

PAJtTT— DiSCBKTION  OF  JUDGE. 

This  was  a  claim  case,  in  which  the  wife 
of  the  defendant  in  fi.  fa.  was  the  claimant. 
When  the  case  was  called  for  trial,  a  motLon 
was  made  to  continue  because  of  the  absence 
of  the  claimant  on  account  of  illness.  The 
showing  in  support  of  the  motion  was  the  tes- 
timony of  the  husband  and  an  nnswom  state- 
ment of  a  physician.  The  case  had  been  pre- 
viously continued  two  or  three  times  on  ac- 


count of  the  absence  of  the  same  witness,  and 
it  also  appeared  that  her  interrogatories  could 
have  been  taken  in  the  exercise  of  proper  dili- 
gence. Held,  that  the  triai  judge  did  not  abuse 
his  sound  legal  discretion  in  overruling  the 
motion. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  |  79*,.  Dec  Dig.  $  51.*] 

Krror  from  City  Court  of  Eastman ;  C  -W. 
Griffin,  Judge. 

Claim  by  Sallie  Handley  to  property  levied 
upon  by  the  Merchants'  &  Farmers*  Bank. 
Judgment  for  the  plaintiff  in  fl.  fa.,  and 
claimant  brings  error.    Affirmed. 

O.  J.  Franklin,  tot  plaintiff  in  arror.  4 
H.  Roberts,  for  defendant  in  error. 

HIU^  0.  J.    Judgment  affirmed. 


(10  Gfu  Aiyp.  888) 

CHANDLER-BLACKSTAD    MERCANTILE 
CO.  V.  E.  A.  PRICE  &  CO.     (No.  3,597.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(Syllahiu  5y  the  Oawrt,) 

1.  Evidence  (§  434*)— Parol  Evidence  Af- 
fecting Wbiting— Invaudatino  Wbittsn 
Instbuubnt. 

Testimony  that  one  party  to  a  contract 
was  induced  to  sign  the  contract  by  false  state- 
ments as  to  its  contents^  and  that  he  was  pre- 
vented from  reading  the  contents  before  signing 
by  the  artifice  and  trick  of  another  (folly  stat- 
ing in  what  the  trick  or  artifice  consisted),  did 
not  conflict  with  the  elementary  rule  that  parol 
testimony  is  not  admissible  to  vary  or  aiter 
the  terms  of  a  written  contract,  and  was  prop- 
erly admitted  in  evidence  in  support  of  the 
plea  of  fraud  in  procuring  the  contract  Mari- 
etta Fertilizer  Co.  v.  Beckwith,  4  Gtu  App. 
245,  61  S.  E.  149,  and  citations;  Trnitt-Silvey 
Hat  Co.  V.  Callaway  &  Truitt,  130  Ga.  637,  61 
S.  E.  481. 

[Ed.  Note.— For  other  cases,  see  Evidence* 
Cent  Dig.  §§  2005-2020;   Dec  Dig.  f  434.*] 

2.  No  Ebbob— Evidence  Sxtfficient. 

No  error  appears,  and  the  evidence  sap* 
ports  the  verdict 

Error  from  City  Court  of  Eastman;  0.  W. 
Griffin,  Jndge. 

Action  by  the  Chandler-Blackstad  Mercan- 
tile Company  against  E.  A.  Price  &  Co. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

C.  W.  AtwiU,  for  plaintiff  in  error.  J,  A. 
Neese,  for  defendants  in  error. 

HILL,  C  J.    Judgment  affirmed. 


(10  Oa.  App.  366) 
HARRIS  V.  STATE.     (No.  3,662.) 
(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(8yUahu9  Jty  the  Court.). 

Cbiminal  Law  (S  565*)— LnaTATioNS-<k>H- 
cealment  by  Accused. 

The  evidence  showing  that  there  was  more 
than  one  occasion  within  the  two  vears  imme- 
diately following  the  commission  of  the  alleged 
crime  when  the  defendant  was  openly  upon  the 
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street!  of  a  city  in  tht  county  in  which  the 
crime  was  alleged  to  have  been  committed,  and 
where  he  coold  easily  have  been  arrested,  and 
that  at  other  times  within  the  statutory  pe- 
riod he  was  at  work  near  by  in  the  employ  of  a 
citizen  of  the  same  county,  the  fact  that  the 
defendant  so  concealed  himself  as  to  arrest  the 
bar  of  the  statute  of  limitations  affecting  tiie 
criminal  prosecution  was  not  established,  and 
the  prosecution  was  barred* 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  f  1270;  Dec  Dig.  |  565.*] 

Error  from  City  Gourt  of  Houston;  C.  B. 
Bnmsoii,  Judge. 

Sid  Harris  wks  convicted  of  crime,  and 
brings  error.    Reversed. 

B.  N.  Holtzdaw,  for  plaintiff  In  error.  B. 
B.  Brown,  SoL,  for  the  State. 

BUSSELL^  J.    Judgment  reversed. 


(10  Oa.  App.  8S1) 

OOOPBB  V.  P.  P.  MOST  NUBSBBT  CO. 

(No.  3,627.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

f8yUabu9  by  the  Court.) 

1.  LnoTATiON  OF  Actions  (§  55*)— Compxtta- 

TION  OF  PKBI0I>— ABSBJNGE  OF  DEFENDANT. 

A  suit  for  damages,  which  had  been  sus- 
tained by  the  plaintiff  more  than  five  years  pri- 
or to  the  issuance  of  the  attachment  against  a 
defendant  nonresident  throughout  that  period, 
was  barred  by  the  statute  of  limitations;  and 
the  demurrer  presenting  that  defense  to  the 
suit  was  properly  sustained. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  S§  2d9-d06;  Dec  Dig.  S 
65.*] 

2.  Limitation  of  Actions  (f  87* )— Compu- 
tation OF  PsBioD  —  Absence  of  Defend- 
ant. 

The  plaintiff's  right  to  proceed  by  attach- 
ment  depended  upon  the  nonresidence  of  the 
defendant.  The  allegation  that  the  defendant 
was  a  nonresident  was  not  stricken  by  amend- 
ment, and  could  not  have  been  stricken  without 
resulting  in  the  dismissal  of  the  case;  and  the 
absence  or  nonresidence  of  a  debtor  who  never 
resided  in  this  state,  is  no  reply  to  the  statute 
of  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ||  456-462;  Dec  Dig.  § 
87.*] 

Error  from  City  Court  of  Floyd  County; 
J.  H.  Reece,  Judge. 

Action  by  M.  A.  Cooper  against  the  P.  P. 
Most  Nursery  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

M.  B.  Eubanks,  for  plaintiff  in  error.  Geo. 
A.  H.  Harris  &  Sons,  for  defendant  In  error. 

BU^ELL,  J.  Mrs.  M.  A.  Cooper  sned  out 
an  attachment  against  P.  P.  Most  Nursery 
Company,  alleging  the  nonresidence  of  the 
defendant  as  the  ground  of  attachment. 
This  attachment  was  served  by  the  Issuance 
and  service  of  summons  of  garnishment  on 
garnishee,  residing  in  Floyd  county,  on  June 
7,  1910.  Upon  the  plaintiff's  filing  her  dec^ 
laration   In  attachment,   the  defendant  de- 


murred, seeking  to  Interpose  the  bar  of  the 
statute  of  limitations.  The  court  sustained 
the  demurrer,  and  dismissed  the  plaintUfs 
action,  and  thereupon  the  plaintiff  sued  out 
the  present  writ  of  error. 

According  to  the  allegations  of  the  dec- 
laration, P.  P.  Most  Nursery  Company,  whose 
name  Imports  a  corporation.  Is  not  a  resident 
of  the  state  of  Groorgia,  and  It  is  not  alleged 
that  the  defendant,  at  any  time,  was  ever  a 
corporation  of  this  state.  If  the  defendant 
erer  was  a  nonresident  corporation,  it  most 
be  presumed  to  have  continued  to  be  such, 
because  It  could  only  become  a  corporation 
of  the  state  of  Georgia  by  obtaining  a  cfaarto' 
here.  The  lower  court  allowed  an  amend- 
ment to  the  petition,  setting  up  that  at  the 
time  the  cause  of  action  accrued  this  non- 
resident corporation  had  as  an  agent  resid- 
ing in  Floyd  county  one  Maples,  and  it  was 
sought  by  the  amendment  to  relieve  the  bar 
of  the  statute  of  limitations  by  allegations 
to  the  effect  that  Maples  represented  that 
P.  P.  Most  Nursery  Company  was  a  Georgia 
corporation,  which  was  false,  and  the  state- 
ment was  made  with  the  intent  to  defraud, 
and  by  the  further  allegation  that,  after  the 
plaintiff's  right  of  action  accrued,  she  made 
every  endeavor  to  locate  Maplee  and  the  de- 
fendant, but  failed  to  do  so. 

[1 , 2]  The  only  question  In  the  case  is 
whether  the  amendments  to  the  plaintilTs 
petition  are  such  as  would  relieve  from  the 
bar  of  the  statute  of  limitations  a  cause  of 
action  apparently  almost  six  years  old.  In 
which  the  plaintiff  sought  to  recover  diam- 
ages  resulting  from  misrepresentation  and 
deliberate  breach  of  a  contract  to  furnish 
certain  specified  varieties  of  peach  trees  for 
plaintifTs  orchard.  Under  the  allegations  of 
the  original  petition  the  action  is  plainly 
barred,  for  it  is  alleged  that  the  plaintiff  as- 
certained In  1904  that  she  had  not  been  fur- 
nished with  the  varieties  of  trees  she  had 
bought,  and  as  far  back  as  1904  she  knew 
she  had  been  deceived  by  the  agent  of  this 
nonresident  corporation,  and  yet  she  took 
no  step  to  recover  her  damages  until  1910. 
The  plaintiff  attempts,  by  amendment,  to 
relieve  the  defect  in  the  action  by  allegaUons 
to  the  effect  that  she  had  made  every  effort 
to  ascertain  the  residence  of  the  defendant, 
but  had  failed,  and  allegations  to  the  ef- 
fect that  Maples,  up  to  the  time  that  she 
discovered  the  fraud  .that  had  been  prac- 
ticed upon  her,  resided  In  Floyd  county,  and 
that  Maples,  at  the  time  she  purchased  the 
fruit  trees,  told  her  that  the  P.  P.  Most 
Nursery  Company  was  a  Georgia  corpora- 
tion. It  is  the  plaintlff*s  misfortune  If  she 
could  not  find  out  the  defendant's  where- 
abouts In  six  years,  but  the  result  of  the 
delay  cannot  be  affected  by  any  of  the  cir- 
cumstances alleged  in  the  amendment  to  the 
plaintiff's  petition.  The  law  presumes  that 
four  years  Is  a  sufficient  lapse  of  time  for 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Ksy  No.  Series  ft  Rep'r  Indexes 


Ctaul 


JOVnSBS  y.  HiaH  POINT  FUBNITUBJB  Oa 


415 


a  plaintiff  to  ascertain  all  the  necessary 
facts  upon  which  to  predicate  a  suit,  and 
mere  inability  to  do  this,  which  is  not  di- 
rectly chargeable  to  the  opposite  party,  is 
Ineffectual  to  prevent  the  bar  of  the  statute 
of  limitations.  Fraud  on  the  part  of  the 
opposite  party,  where  it  Is  apparent  that 
such  fraud  prevented  the  earlier  assertion  of 
one's  rights,  might  relieve  from  the  bar;  but 
according  to  the  allegations  In  the  present 
petition  all  the  fraudulent  acts  and  sayings 
of  Maples,  the  agent  of  the  defendant,  oc- 
curred before  1G04,  and  in  1904,  when  the 
peach  trees  began  to  bear,  and  tiie  fraud, 
if  any,  was  discovered,  the  plaintiff  knew 
Just  as  much  of  Maples*  fraud,  and  just  as 
much  of  the  whereabouts  of  tne  defendant, 
as  she  did  in  1910,  at  the  end  of  a  six-year 
search  for  Maples  and  for  the  residence  of 
the  P.  P.  Most  Nursery  Company. 

The  allegations  of  the  petition,  as  a  whole, 
do  not  tend  now  to  distinctly  negative  the 
inference  that  the  P.  P.  Most  Nursery  Com- 
pany may  be  doing  business  in  Georgia,  and 
that  they  may  have  now^  and  may  have 
had  for  six  years  preceding  the  suit,  agents 
in  GSeorgla  upon  whoih  service  could  have 
been  perfected;  but,  as  we  have  previous- 
ly remarked,  the  mere  fact  that  the  plalo- 
tiff  was  unable  for  six  years,  after  the  dis- 
covery of  the  fraud  which  had  been  perpe- 
trated upon  her,  to  ascertain  the  where- 
abouts of  the  defendant,  affords  no  excep- 
tion to  the  general  rule  which  bars  a  cause 
of  action  which,  like  the  present,  is  required 
to  have  been  prosecuted  in  four  years.  The 
plaintiff  could  not  amend  her  declaration, 
so  as  to  strike  the  allegation  that  P.  P.  Most 
Nursery  Company  resides  out  of  the  state 
of  Georgia,  without  destroying  the  only 
ground  upon  which  the  attachment  rested, 
and  the  fact  that  Maples  had  moved  from 
Georgia  to  Texas,  or  that  she  was  unable 
to  locate  the  defendant,  or  any  of  its  offi- 
cers or  agents,  or  to  find  any  {Property  be- 
longing to  the  defendant  which  might  be 
seized  by  attachment,  presents  no  legal  rea- 
son for  relieving  the  action  from  the  bar  of 
the  statute  of  limitations.  According  to  the 
allegations  of  her  own  petition,  the  plain- 
tiff discovered  the  breach  of  the  contract  on 
July  15,  1904,  and  had  the  attachment  serv- 
ed on  June  7,  1910.  The  demurrer  was 
properly  sustained.  The  fact  that  Maples, 
the  defendant's  agent,  told  the  plaintiff  that 
his  prlQclpal,  the  P.  P.  Most  Nursery  Com- 
pany, resided  in  Georgia,  is  of  no  conse- 
quence. 

The  allegation  which  might  have  relieved 
the  bar  of  the  statute  must  have  been  that 
P.  P.  Most  Nursery  Company,  as  a  matter 
of  fact,  did  reside  In  Georgia,  and  yet.  If 
the  Nursery  Company  merely  resided  at 
some  time  in  the  past  in  Georgia,  being  a 
Georgia  corporation,  the  removal  of  the  cor- 
poration to  another  state  would  not  of  it- 


self change  its  legal  residence.  In  order  to 
become  a  resident  of  another  state,  a  cor- 
poration must  be  chartered  in  that  state,  or 
at  least  its  principal  office  must,  by  Its  char- 
ter, be  declared  to  be  in  that  state,  and  as 
a  corporation  can  have  no  legal  residence, 
except  as  determined  by  its  charter,  the  in- 
corporation of  a  domestic  corporation  in  an- 
other state  would  create  it  a  corporation  of 
that  state  as  a  new  corporation,  entirely 
apart  from  the  fact  that  there  may  have 
been  a  previous  incorporation  in  some  other 
state,  thus  rendering  the  previous  residence 
of  the  parties,  who  might  be  corporators  ox 
stockholders  in  the  corporation,  whether  In 
this  state  or  In  some  other,  totally  immate- 
rial. The  plaintiff  could,  not  have  made  an 
allegation  upon  this  subject  which  would 
have  been  of  any  value,  because  the  resi- 
dence of  a  corporation  is  fixed  by  its  char* 
ter,  and  the  absence  or  nonresidenc^  of  a 
debtor,  who  never  resided  here,  is  no  reply 
to  the  statute  of  limitations.  9  Enc.  Dig. 
Ga.  Rep.  p.  86;  Edwards  ▼.  Boss,  68  Ga.  147. 
Judgment  affirmed. 


ao  Oa.  App.  197) 

JOWBRS  v.  HIGH  POINT  FtJRNITUBB  CO. 

(No.  3,419.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(8yUahu9  hff  the  Court.) 

1.  Fraudtjuent  Convbyancks  (§  208*)— 
Remedies  of  (^BEorroBS  -*  Subsequent 
Cbeditobs. 

'Ordinarily  only  persons  slandiDg  in  the  re- 
lation of  creditors  at  the  time  of  the  transfer 
can  attack  a  transfer  of  property  on  the  ground 
that  It  was  made  to  hinder,  delay,  or  oefraud 
creditors.  If  subsequent  creditors  desire  to 
attack  the  transfer  on  that  ground,  they  must 
show  that  at  the  time  they  extended  credit 
they  had  no  notice  of  the  transfer,  and  that 
they  were  by  some  fraud,  actual  or  construc- 
tive, induced  to  extend  credit  on  faith  of  the 
ownership  of  the  property.  First  Nat.  Bank 
V.  i^ayless,  90  Ga.  684,  23  S.  B.  851;  8im8  v. 
Albea,  72  Ga.  751;  Horn  v.  Ross,  20  Ga.  210 
(3),  65  Am.  Dec.  621;  Hagerman  v.  Buchan- 
an, 45  N.  J.  Bq.  292,  17  Atl.  946,  14  Am.  St. 
Rep.  732  and  monographic  note  appended 
thereto. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  SI  631,  633;  Dec  Dig. 
§  20a*] 

2.  Fbaudulent  Conveyances  (§  132*)— Sale 
OP  Pebsonalty— Retaining  of  Possession. 

A  sale  of  property,  if  otherwise  bona  fide 
ihade,  is  not  void  as  to  a  pre-existing  cred- 
itor of  the  vendor  merely  because  he  retains 
the  possession  after  the  sale. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §S  407-424;  Dec.  Dig. 
§  132.*] 

Error  from  City  Court  of  Fitzgerald;  B. 
Wall,  Judige. 

Claim  case  between  J.  J.  Jowers  and  the 
High  Point  Furniture  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Reversed. 


*For  other  cases  tee  same  topic  and  section  NUMBER  in  Dee.  Dig.  ft  Aul  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


41« 


78  SOUTHBASTEBN  BEPORTEB 


w«. 


Haygood  A  Catts,  for  plaintiff  in  error. 
McDonald  ft  Grantham,  for  defendant  in  er^ 
ror. 

POWELL,  J.  [1]  This  is  a  claim  case. 
The  plaintiff  in  fl.  fa.  attacked  the  validity 
of  a  sale  of  the  property  in  dispute  by  the 
defendant  in  fl.  fa.  to  the  claimant  The 
time  of  the  creation  of  the  plaintiff's  debt 
does  not  appear.  If  it  came  into  existence 
after  the  time  of  the  sale,  the  judgment  in 
the  plalntifTs  favor  must  be  reversed,  be- 
cause the  charge  of  the  court  in  certain  par- 
ticulars complained  of  was  contrary  to  the 
principle  stated  in  the  first  headnote  above. 
If  It  was  pre-existing  at  the  time  of  the 
sale,  then  the  court  should  not  have  given 
the  following  instruction:  *'If  you  should 
find  that  T.  M.  Parsons  [the  defendant  in  fl. 
fa.]  ever  owned  the  personal  property  levied 
on,  and  if  you  find  that  he  afterwards  sold 
it,  fbut  he  remained  in  possession  of  the 
property,  and  the  plaintiff  in  fl.  fa.  had  no 
actual  notice  of  the  sale,  but  relied  upon 
Parsons'  possession,  then  yon  would  be  au- 
thorized, if  you  find  these  facts  to  exist,  you 
would  be  authorized  to  find  the  property  sub- 
ject" 

[2]  It  is  to  be  noticed  that  this  instruc- 
tion omits  all  reference  to  the  element  of 
fraud,  or  intention  to  hinder  or  delay  the 
creditor,  in  the  absence  of  which  the  sale 
might  be  valid  as  against  the  pre-existing 
creditor,  notwithstanding  the  vendor  retain- 
ed the  physical  possession  or  custody  of  the 
property. 

Judgment  reversed. 


(10  Oa.  App.  366) 

BDBNFIELD  v.  COLEMAN  A  FLANDERS. 

(No.   3,548.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(SyHahm  hy  the  Court.) 

Sales  (§  428*)— QtrABAWTT— Construction. 

In  a  note  given  for  the  purchase  money  of 
two  mules,  the  foUowmg  guaranty  was  in- 
serted: "It  is  expressly  understood  that  after 
said  delivery  tiie  said  Coleman  &  Flanders  do 
not  warrant  the  health,  soundness,  or  life  of 
said  mules,  but  only  the  title  thereto,  and  in 
case  of  death  thereof,  or  loss  in  any  way,  I 
agree  to  sustain  the  loss  and  to  pa:r  said  note." 
In  a  suit  on  this  note  a  plea  alleging  in  effect 
that  at  the  time  of  the  sale,  and  when  the 
mules  were  delivered,  they  were  afflicted  with 
an  incurable  disease,  the  character  of  which 
was  not  known  to  the  defendant,  but  was 
known  to  plaintilf,  and  from  which  disease  the 
mules  in  question  died  in  a  few  days  after  the 
sale,  set  forth  a  good  defense,  and  was  not  in 
conflict  with  the  well-established  mle  that  pa- 
rol testimony  cannot  be  received  to  vary  the 
terms  of  a  written  contract  Pryor  v.  Ludden 
&  Bates,  184  Ca.  288,  67  S.  E.  654.  The  above 
guaranty  protected  the  guarantor  from  any  un- 
soundness or  disease  and  death  which  might 
arise  or  occur  after  the  sale  was  made  and 
after  delivery  of  the  mules  to  the  purchaser. 
It  is  not  broad  enough  to  protect  the  guarantor 
from  any  latent  disease  or  unsoundness  which 


existed  prior  to  and  at  the  time  of  the  sale, 
and  which  was  known  to  the  seller  and  un- 
known to  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Sales,  CenL 
Dig.  f§  1214-1223;   Dec  Dig.  {  428.*] 

Error  from  City  Court  of  Swainsboro;  H. 
B.  Daniel,  Judge. 

Action  by  Coleman  &  Flanders  against  H. 
6.  ESdenfield.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Reversed. 

Saffold  &  Larsen,  Yot  plaintiff  in  error. 
Williams  &  Bradley,  for  defendants  In  error. 

HILL^  C  J.    Judgment  reversed. 


dO  Oa.  App.  816) 

BECrOTITH  V.  IfANSFIELD  LUMBER  k 
CONSTRUCTION  CO.     (No.  8,607.) 

(Court  of  Api>eal8  of  Georgia.    Jan.  16,  1912^) 
(SyUdbui  5y  the  OaurtJ 

1.  JUDOIOBNT    (f     671*)— RJGS      ADJUDIGATA.— 

Plea,  in  Abatement. 

A  judgment  in  favor  of  the  defendant  upon 
a  plea  in  abatement  not  affecting  the  merits  of 
the  case  cannot  be  successfully  pleaded  in  bar 
of  a  subsequent  suit  on  the  same  cause  of  ao 
tion. 

TESd.  Note.— For  other  cases,  see  Judjnnent, 
Cent  Dig.  f  1046 ;  Dec  Dig.  I  571.»] 

2.  Review  on  Appeal. 

No  error  of  law  appears,  and  the  evidence 
fully  supports  tiie  verdict. 

Error  from  City  Court  of  Covington;  W. 
H.  Whaley,  Judge. 

Action  by  the  Mansfield  Lumber  ft  Con- 
struction Company  against  W.  B.  Beckwith. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Rogers  &  Knoz,  for  plaintiff  in  error.  B. 
W.  Milner,  for  defendant  in  error* 

HILL,  C.  J.    Judgment  affirmed* 


(10  CkL  App.  MO 

BECKWITH  V.  MANSFIELD  LUMBER  ft 
CONSTRUCTION  CO.     (No.  8,508.) 

(Court  of  Appeals  of  Georgia.    Jan.  IS,  1012.) 

(8yllahu9  hy  the  Court.) 

Res  Adjxjdicata. 

This  case  is  controlled  by  the  decision  of 
this  court  handed  down  this  day  in  Beckwith  v. 
Mansfield  Lumber  ft  Construction  Co.  (No.  8,* 
607)  supra. 

Error  from  City  Court  of  Covington;  W. 
H.  Whaley,  Judge. 

Action  by  the  Mansfield  Lumber  ft  Oon- 
structlon  Company  against  W.  B.  Beckwith. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Rogers  ft  Knoz,  for  plaintiff  in  erroc*  B. 
W.  Milner,  for  defendant  in  error. 

HILL,  C.  J.    Judgment  affirmed. 


•For  other  cases  see  B«mo  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  A  Rep'r  indezoi 
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(10  Ga.  App.  806) 

CITIZENS*    BANK    OF    FITZGERALD    T. 
BENTON.     (No.  8,449.) 

(Gonrt  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(SyUalms  by  the  Court.) 

1.  Priitcipal  and  Agent   (ff  9,  61*)— Em- 
ployment OF  Expert— DiscMCTiON  — Con - 

nOElLATION    OF  CONTRACT. 

If  an  agent  is  employed  in  order  to  obtain 
the  benefit  of  his  ezi)ert  knowledge  or  skill 
in  any  particnlar  business  or  proiession,  he 
may  be  clothed  with  discretion  as  to  the  time, 
quantity,  and  nature  of  service  to  be  rendered 
Dy  himself,  and  in  such  case  he  is  liable  alone 
for  the  proper  exercise  of  this  discretion  for 
the  benefit  of  his  principal.  Where  one  agrees 
to  exercise  his  skill  as  an  expert  in  determin- 
ing whether  anything  should  be  done,  and,  if 
•o,  what,  or  to  decide  that  nothing  is  neces- 
sary to  be  done,  as  the  case  may  be,  this  agree- 
ment is  a  sufident  consideration  to  support  a 
contract  obligating  Uie  opposite  party  to  pay 
for  such  seryices.  and  the  contract  may  be 
just  as  yalid  as  if  the  duties  to  be  performed 
were  minutely  specified. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  ff  17,  96-98;  Dec  Dig. 
H  9,  &.♦] 

2.  CONTBACTS  (f  281*)— CKBTAINTT. 

In  any  contest  over  the  performance  or 
nonperformance  of  such  a  contract,  of  course, 
the  legal  maxim,  "Id  certum  est  quod  certum 
reddi  potest,"  would  control. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  U  1281  \283 ;  Dec.  Dig.  |  281.*] 

8.  Demurrer. 

There  was  no  error  in  overruling  the  de- 
morrer. 

Error  from  City  Court  of  Fitzgerald;  E. 
Wall,  Judge. 

Action  by  L.  O.  Benton  against  the  Citi- 
zens* Bank  of  Fitzgerald.  Judgment  for 
plaintilf,  and  defendant  brings  error.  Af- 
firmed. 

tu  Kennedy,  for  plaintiff  in  error.  O.  H. 
Elkins,  for  defendant  In  error. 

RUSSEI/L,  J.  The  Citizens'  Bank  of  Fitz- 
gerald, on  March  31,  1906,  by  a  resolution  of 
Its  stockholders,  appointed  L.  O.  Benton  as 
financial  agent  of  the  bank  for  a  term  of  five 
years,  expiring  March  31,  1911.  In  the  reso- 
lution it  was  stipulated  that  Benton  was  to 
t>e  paid  $500  a  year  for  his  services  as  finan- 
cial agent  Benton's  duties  were  prescribed 
as  follows:  "His  duties  as  said  agent  shall 
be  to  examine  and  check  the  books,  papers, 
and  business  of  the  bank  at  such  times  as  he 
may  see  proper,  either  personally  or  by 
agent,  to  make  financial  connections  and 
secure  correspondents  for  said  bank,  and  in 
general  to  do  and  perform  all  acts  that  he 
may  deem  necessary  or  expedient  for  the 
successful  operation  of  said  bank."  Some^ 
thing  over  two  years  later  the  Citizens'  Bank 
of  Fitzgerald  went  into  liquidation,  its  busi- 
ness being  taken  over  by  another  bank,  and 
on  April  3,  1911  (the  period  for  which  the 
contract  was  made  having  expired),  Benton 
brought  suit  for  $1,500,  for  the  three  years 
salary  which  he  had  not  received. 


To  this  suit  the  defendant  filed  a  demurrer, 
in  which  it  is  insisted  generally  that  the  peti- 
tion does  not  set  forth  any  cause  of  action, 
and  also  that  the  alleged  contract  upon  which 
the  suit  was  predicated  was  unilateral,  and 
void  for  want  of  mutuality  and  for  lack  of 
consideration.  The  demurrer  also  raised  the 
point  that  it  was  not  alleged  that  the  plain- 
tiff ever  performed  any  service  after  March 
31,  1908,  or  ofTered  to  perform  any  service. 
The  court  overruled  the  demurrer,  and  the 
present  writ  of  error  is  brought  to  test  the 
correctness  of  that  Judgment 

The  only  point  worthy  of  serious  consid- 
eration, raised  by  the  demurrer,  is  the  In- 
quiry as  to  whether  the  contract  is  so  lack- 
ing In  mutuality  as  to  avoid  it  In  the  ar- 
gument of  counsel  for  the  plaintiff  in  error 
it  is  stressed  that  "mutuality  of  contract 
means  that  an  obligation  must  rest  on  each 
party  to  do  something  in  consideration  of  the 
act  or  promise  of  the  other;  that  is,  neither 
party  is  bound  unless  both  are  bound."  And 
the  rulings  in  Cooley  t.  Moss,  123  Ga.  710,  51 
S.  E.  625,  Glessner  y.  Longley,  125  Ga.  676, 
54  S.  B.  753,  Oliver  v.  Reeder,  7  Ga.  App. 
276,  66  S.  E.  955,  and  other  authorities  set- 
ting forth  the  same  principle,  are  cited. 
That  this  principle  is  well  settled  cannot  be 
controverted.  However,  the  real  question  In 
this  case  is  whether  the  mere  fact  that  the 
character  and  quantity  of  service  to  be  ren- 
dered by  Benton  was  discretionary  with  him 
raises  such  an  implication,  that  no  services 
whatever  would  be  performed,  as  would  de- 
prive the  contract  of  mutuality  and  render 
the  agreement  void. 

[1]  To  our  minds  the  fact  that  the  agent's 
duty  was  defined  to  be  that  "of  examining 
and  checking  the  books,  papers,  and  business 
of  the  bank  at  such  times  as  he  might  see 
proper,  and  to  do  and  i>erform  other  acts 
[or  not  do  and  perform  them]  as  he  might 
deem  necessary  and  expedient  for  the  suc- 
cessful operation  of  the  bank,"  does  not  nec- 
essarily relieve  him  from  the  necessity  of 
performing  duties  which  the  law  would  ach 
sume  to  be  of  value.  Though  the  occasions 
when  service  was  to  be  rendered  and  the 
nature  of  such  service  were  left  discretion- 
ary with  the  agent,  it  is  not  to  be  implied 
from  that  circumstance  that  the  contract  was 
nudum  pactum.  The  fact  that  he  was  doth- 
ed  with  a  discretion  involved  the  duty  of 
exercising  that  discretion  for  his  principal's 
best  interest.  It  Is  rather  to  be  inferred 
that  the  bank  relied  upon  the  skill  and  ex- 
pertness  and  financial  connections  of  the 
plaintiff  to  determine  what  was  necessary  to 
be  done.  And  if  at  a  particular  time  it  was 
not  necessary  that  anything  should  be  done, 
then,  at  the  option  of  the  agent,  a  policy  of 
inaction  was  to  be  pursued  as  most  profit- 
able. The  agreement  under  consideration  is 
not  unlike  a  contract  for  the  employment  of 
a  physician  or  attorney  at  law  to  do  what- 


*For  other  cases  see  same  topic  and  section  NUMBBR  in  Dee.  Dis.  *  Aol  Dis.  Key  No.  Series  A  Rep'r  Indexes 
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ever  may  be  deemed  necessary  for  the  pa- 
tient or  client,  as  the  case  might  be,  during 
a  specified  time.  In  such  a  case  there  is,  of 
course,  a  reservation  that,  If  it  should  be 
best  that  nothing  should  be  done  for  the 
patient  or  client  (as  the  case  might  be),  the 
very  determination  of  that  fact  would  be  such 
an  element  of  value  as  would  supply  consid- 
eration to  the  contract  If  I  employed  a 
physician  by  the  year.  It  would  not  be  es- 
sential to  his  compliance  with  the  contract' 
that  he  should  compel  me  to  take  medicine 
when  it  was  not  necessary;  but  It  would 
be  his  express  duty  to  direct  me  to  abstain 
from  medical  treatment  if,  in  his  professional 
Judgment,  medicine  was  unnecessary. 

So  much  as  to  that  portion  of  the  con- 
tract which  appears  to  leave  the  time  and 
manner  of  performance  of  Benton's  duty,  as 
financial  agent,  discretionary  w^th  himself. 
However,  the  court  properly  overruled  the  de- 
murrer in  any  event,  for  the  reason  that  one 
duty  was  unequivocally  assumed  by  the  plain- 
tiflP  (though,  considering  the  contract  as  a 
whole,  even  its  positive  statement  would 
have  been  qualified  by  an  element  of  discre- 
tion lodged  in  the  financial  agent).  That 
duty  was  the  making  of  financial  connections 
and  securing  correspondents  for  the  bank. 
And  this  phrase,  not  being  qualified  with 
any  such  expression  as  **when  he  may  see 
proper,"  or  "as  he  may  deem  expedient," 
would  have  prevented  the  contract  from  be- 
ing unilateral. 

We  do  not  place  our  ruling,  however,  on 
this  portion  of  the  contract  alone,  because, 
while  it  is  in  the  power  of  the  defendant  to 
show  any  neglect  of  Benton's  duty,  due  to 
a  failure  to  exercise  his  discretion  properly, 
where  he  was  charged  with  discretion,  nev- 
ertheless it  is  undoubtedly  true  that  where 
one  agrees  to  exercise  his  skill  as  an  expert 
in  determining  whether  anything  should  be 
done,  and,  if  so,  what,  or  to  decide  that 
nothing  is  necessary  to  be  done,  as  the  case 
may  be,  the  contract  is  Just  as  valid  as  If 
the  duties  to  be  performed  are  minutely 
specified.  The  courts  have  recognized  the 
validity  of  contracts  by  which  one  agrees  to 
exercise  his  inventive  ability  for  another, 
and  yet  the  inventor  cannot  agree  to  produce 
any  definite  results.  Emerson  v.  Pacific 
Coast  Packing  Co.,  96  Minn.  1,  104  N.  W. 
573,  1  L.  R.  A.  (N.  S.)  448,  113  Am.  St  Rep. 
603;  Connelly  Mfg.  Co.  v.  Wattles,  49  N.  J. 
Eq.  92,  23  Atl.  123.  See,  also,  American  Eng. 
Enc.  L.  (2d  Ed.)  vol.  20,  p.  49;  26  Cyc.  1021. 

[2]  2.  In  any  contest  over  the  performance 
or  nonperformance  of  such  a  contract,  of 
course,  the  legal  maxim,  "Id  certum  est  quod 
certum  redd!  potest,"  would  control. 

So  far  as  the  objection,  urged  by  the  de- 
murrer, that  Benton  did  not  tender  to  per- 
form any  service  after  March  31,  1908,  is 
concerned,  it  is  stated  in  the  petition  that  | 


the  bank,  without  Benton's  consent  or  ap- 
proval, went  out  of  business  before  that  time, 
and,  the  bank  itself  having  rendered  per- 
formance on  Benton's  part  impossible,  the 
tender  of  an  impossibility  would  have  been 
nugatory,  and  is  not  required.  There  was 
no  error  in  overruling  the  demurrer. 
Judgment  affirmed. 

(10  Oa.  App.  240) 

NATIONAL  DUCK  MILLS  et  aL  t.  CATLIN 

&  CO.     (No.  8,223.) 
(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(SyUabu9  hy  the  Court.) 

L  Appeal  and  ISiBROb  (§  1178*) —Disposi- 
tion OP  Cause— Reversal. 

Where  both  general  and  special  demurrers 
are  filed  to  an  answer,  and  the  trial  Judge  dis- 
misses it  on  general  demurrer,  the  reviewing 
court,  in  the  event  that  it  finds  that  the  answer 
sets  up  any  valid  defense,  though  imperfectly 
pleaded,  will  reverse  the  judgment,  with  direc- 
tion that  the  trial  judge  shall  hear  the  special 
demurrers  and  cause  the  answer  to  be  made 
more  certain. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f§  4604-4620;  Dec  Dig.  f 
117a*] 

2.  Accord  and  Satisfaction  (8  2*)  — Con- 
tracts DiscHARQEABLE  —  Severable  Con- 
tract. 

Though  the  parties  may  have  made  what 
appears  to  be  an  entire  contract,  resting  on 
mutual  obligations,  still  if  the  contract  is  of 
such  a  nature  as  to  give  rise  to  separate  and 
distinct  demands,  or  to  create  a  number  of 
separate  obligations  and  cross-obligations,  and 
a  number  of  distinct  breaches  as  to  these  sep- 
arate obligations  occur,  the  parties  may  make 
an  accord  and  satisfaction,  or  what  in  law 
amounts  to  an  accord  and  satisfaction  as  to  one 
or  more  of  these  demands,  witiiont  affecting 
the  others. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  |f  14-21;  Dec  Dig.  8 
2.*] 

3.  Set-Off  and  Counterclaiic  (f  21*)— Ac- 
tions—Pleading — General  Demurrer. 

Where  the  defendant  in  a  suit  upon  a 
promissory  note  pleads  that  the  note  was  given 
for  advances  which  the  plaintiff  was  to  make 
to  him  under  the  terms  of  a  contract,  and  that  by 
reason  of  the  i>laintiff*s  refusal  to  continue  to 
make  advances  in  accordance  with  the  terms  of 
the  contract  the  defendant  has  suffered  dam- 
age, the  amount  of  which  he  seeks  to  set  off 
or  recoup  against  the  plaintiff's  demands,  the 
plea  is  properly  stricken  on  general  demurrer, 
where  it  also  appears  from  it  that  all  the  items 
of  damage  which  the  defendant  claims  on  this 
account  were  in  existence  and  were  known  to 
him  at  the  time  he  executed  the  note  (in  re- 
newal of  a  previous  existing  note  representing 
the  same  debt)  and  obtained  an  extension  of 
time. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  |  25;  Dec  Dig.  8 
21.*] 

4.  Pleadinq  (8  142*). 

A  plea  setting  up  as  a  cross-action  that 
the  plaintiff,  being  purchasing  agent  for  the  de- 
fendant, bought  for  him  under  contract  a  quan- 
tity of  goods  which  contained  concealed  imper- 
foctions,  which  caused  the  defendant  loss  and 
damage,  is  properly  stricken  on  general  de- 
murrer, where  no  act  of  infidelity  or  negligence 
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on  the  plaintiff's  part  (that  is,  no  breach  of  the 
contract  of  agency)  la  alleged. 

[Ed.  Note.^For  other  caaea,  aee  Pleading, 
Dec  Dig.  i  142.*] 

5.  Pleading  (fi  205*)— Demubbeb. 

The  pleas  in  the  present  case,  so  far  as 
they  set  up  neglect  and  breach  of  auty  on  the 
plaintiffs'  part  as  sales  agenta  of  the  defend- 
ants were  subject  to  a  number  of  special  de- 
murrers, on  account  of  indefiniteness  of  allega- 
tion, but  were  not  subject  to  be  striken  on 
general  demurrer. 

[Ed.  Note.~For  other  cases,  see  Pleading, 
Cent  Dig.  i§  491-610;   Dec  Dig.  |  205.*] 

Error  from  City  Court  of  Atlanta;  H«  M. 
Reid,  Judge. 

Action  by  Catlln  &  Co.  against  the  Nation- 
al Duck  Mills,  a  corporation,  and  others. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.  Affirmed  in  part,  and  reversed  in 
part,  with  directions. 

Catlin  &  Co.  sued  the  National  Duck  Mills, 
a  corporation,  as  maker,  and  certain  others 
as  indorsers,  upon  a  promissory  note  for 
$12,000,  dated  October  14,  1909,  due  six 
months  after  date.  The  defendants  admitted 
the  execution  of  the  note,  but  set  up,  for  de- 
fense, that  on  August  12,  1907,  the  defend- 
ant corporation  entered  Into  a  contract  with 
the  plaintiffs,  by  which  it  employed  them  as 
exdusive  sales  agents  for  the  product  of  its 
mUls,  as  well  as  purchasing  agent  to  buy 
yams  for  use  therein;  that  by  the  terms  of 
the  contract  of  agency  the  plaintiffs  were  to 
sell  the  entire  output  of  the  mills,  and  to 
give,  In  this  particular,  faithful  and  compe- 
tent service,  for  a  commission  of  5  per  cent, 
to  Include  all  their  expenses,  and  were  also, 
from  time  to  time,  to  make  advances  of  mon- 
ey to  the  defendant,  charging  interest  there- 
for at  the  rate  of  6  per  cent  per  annum; 
that  this  contract  was  extended  and  renew- 
ed in  January,  1908,  so  as  to  expire  on  Jan- 
uary 1,  1909,  and  was  again  renewed  for  the 
year  1909,  and  that  on  June  2,  1909,  it  was 
broken  and  repudiated  by  the  plaintiffs;  that 
on  faith  of  the  contract  the  defendant  had 
begun  operation  of  its  mills  and  was  engag- 
ed in  manufacturing  duck,  etc,  had  purchas- 
ed the  necessary  yams,  and  was  carrying  on 
its  business  generally,  expecting  the  plain- 
tiffs to  carry  out  their  contract;  that  in  the 
course  of  the  relations  between  these  parties 
the  defendant  became  indebted  to  the  plain- 
tiffs in  the  sum  of  $15,000  for  advances,  for 
which  it  had  executed  a  promissory  note,  and 
that  the  note  for  $12,000,  sued  on,  was  giv- 
en on  October  14, 1910,  in  renewal  of  the  bal- 
ance due  for  advances;  that  by  reason  of  the 
fact  that  on  June  2,  1909,  the  plaintiffs  re- 
nounced the  contract  and  refused  to  advance 
any  further  money,  the  defendant  had  been 
damaged  in  the  sum  of  $35,000. .  The  plea  set 
forth  with  more  or  less  detail  a  number  of 
different  ways  in  which  damage  ensued  by 
reason  of  the  plaintiffs'  failure  to  furnish  the 
necessary  money  to  carry  on  the  business,  all 


of  which  damage  had  ensued  before  the  date 
when  the  note  sued  on  was  given.  It  was 
also  pleaded  that  the  plaintiffs,  as  agents  for 
the  Duck  Mills,  purchased  for  the  mills  a 
quantity  of  yam  containing  certain  imper- 
fections known  as  "slip  knots,'*  which  caus- 
ed the  product  manufactured  from  it  to  be 
rejected  by  the  purchasers,  to  the  defendants 
loss  in  the  sum  of  $1,800;  also  that  the  plain- 
tiffs, as  sales  agents  for  the  mills,  negligent- 
ly instructed  the  mills  to  make  up  goods  for 
orders  which  in  one  case  was  not  promptly 
forwarded,  and  In  the  other  case  not  for- 
warded at  all,  so  that  in  both  cases,  by  a 
drop  in  the  market,  which  came  before  the 
goods  so  ordered  made  up  could  be  disposed 
of,  the  mills  lost  certain  amounts  of  money, 
which  are  set  forth.  Certain  other  transac- 
tions, which  need  not  be  enumerated,  are  set 
forth,  and  damages  are  alleged. 

For  the  purpose  of  a  better  understanding 
of  the  following  opinion,  it  may  be  stated 
that  the  defenses  are  of  three  classes:  (1) 
Pleas  setting  up  damages  because  of  the 
plaintiffs'  failure  to  make  advances;  (2)  a 
plea  setting  up  damages  because  of  the  Im- 
perfectiohs  in  a  lot  of  yam  purchased  for  the 
mills  by  the  plaintiffs  as  purchasing  agents; 
(3)  pleas  setting  up  damages  because  of  negli- 
gence on  the  plaintiffs'  part  in  their  conduct 
as  sales  agents  of  the  mills.  The  major  por- 
tion of  the  damages  Is  asserted  under  the 
pleas  setting  up  damages  for  failure  to  con- 
tinue the  advances.  The  plaintiffs  filed  both 
general  and  special  demurrers  to  these  pleas. 
The  court  did  not  pass  upon  the  special  de- 
murrers, but  passed  an  order  sustaining  thd 
general  demurrer  to  the  entire  defense,  prob- 
ably upon  the  ground  Insisted  upon  by  coun- 
sel for  the  plaintiffs  in  error  in  this  court, 
that  the  giving  of  the  note  sued  on,  after  all 
these  classes  of  defenses  set  up  in  the  an- 
swer had  arisen,  prevented  their  being  plead- 
ed in  set-off  or  recoupment,  or  otherwise, 
against  the  note. 

Anderson,  Felder,  Rountree  &  Wilson,  for 
plaintiffs  in  error.  Shepard  Bryan  and  W. 
R.  Tiehenor,  for  defendants  in  error. 

PARK,  J.  [1]  The  trial  judge  must  be 
sustained,  if  at  all,  upon  the  theory  that 
the  defenses  set  up  were  not  good  as  against 
a  general  demurrer.  He  did  not  pass  on 
any  special  demurrers,  and  the  reviewing 
court  is  not  even  informed  as  to  the  nature 
of  the  special  demurrers  interposed.  It  has 
no  jurisdiction  to  attempt  to  review  a  judg- 
ment not  rendered  by  the  trial  court;  so, 
if  the  general  demurrer  was  improperly  sus- 
tained, the  case  should  be  remanded  to  the 
trial  court,  with  direction  that  the  trial 
court  do  hereafter  pass  upon  the  special  de- 
murrers, whatever  they  may  be.  Any  oth- 
er course  would  be  eminently  unfair  to  the 
defendants;   for,  upon  announcement  by  the 
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trial  judge  tliat  one  or  -more  of  the  special 
demurrers  would  be  sustained/  the  defend- 
ants would  have  opportunity  as  a  matter  of 
right,  to  amend.  A  reviewing  court  can- 
not properly  undertake  to  cut  off  this  stat- 
utory right  of  amendment,  by  erroneously 
undertaking  to  sustain  a  judgment  sustain- 
ing a  general  demurrer,  upon  the  theory 
that  the  defendants*  pleas  might  properly 
have  been  stricken  upon  timely  and  meritori- 
ous special  demurrers.  The  defendants' 
pleadings  were  unquestionably  open  to  spe- 
cial demurrer,  on  various  grounds,  but  the 
reviewing  court  cannot  arbitrarily  assume 
that  the  proper  objections  were  raised  by  the 
special  demurrers  actually  filed. 

[2]  2.  As  this  court  is  about  to  hold  that 
certain  of  the  pleas  were  properly  stricken 
on  general  demurrer  and  that  certain  were 
not,  it  is  well  enough  for  us  to  point  out  in 
the  beginning  why  the  defendants  would  be 
estopped  by  their  conduct  in  giving  the  note 
from  setting  up  some  of  these  defenses,  and 
is  not  estopped  from  setting  up  others.  The 
plaintiffs  say  that  the  contract  sued  on  was 
entire^  and  not  several,  and  that  whenever 
accord  and  satisfaction,  or  what  .in  .law 
amounts  to  accord  and  satisfaction,  took 
place  as  to  the  matter  covered  by  the  notes, 
which  represented  a  part  of  the  contract, 
the  whole  matter  was  settled  and  ended. 
In  the  first  place,  it  should  be  noticed  that 
the  plaintiffs  do  not  sue  upon  the  contract, 
but  merely  sue  upon  the  note,  which  the 
demurrer  to  the  plea  admits  to  have  repre- 
sented the  defendants'  liability  under  only 
one  phase  of  the  contract — ^that  is,  the  de- 
fendants' liability  for  advances  to  the  plain- 
tiffs. By  a  close  examination  of  the  case  of 
Armour  v.  Ross,  110  Ga.  403,  35  S.  E.  787, 
it  will  be  seen  that  the  Supreme  Court  has 
recognized  and  held  that  there  may  be  sep- 
arable demands  under  a  single  entire  con- 
tract, and  that  where,  under  such  a  con- 
tract, there  is  more  than  one  distinct  de- 
mand, an  accord  and  satisfaction  as  to  one 
of  them  will  not  conclude  the  rights  of  the 
parties  as  to  the  other  demands.  In  that 
case,  as  in  this,  there  was  a  single  contract, 
but  a  number  of  obligations;  the  parties 
made  an  accord  and  satisfaction  as  to  one 
of  them,  and,  though  receipt  in  full  was  giv- 
en, it  was  held  that  this  did  not  settle  the 
cause  of  action  arising  for  a  breach  of  an- 
other obligation,  although  the  breach  had 
been  consummated  at  the  time  the  first  set- 
tlement took  place.  The  contract  now  be- 
fore us  Involved,  from  the  defendants'  stand- 
point, three  demands  against  the  plaintiffs: 
(1)  As  to  the  plaintiffs'  duty  to  advance  mon- 
ey; (2)  as  to  the  plaintiffs'  duty  as  sales 
agent;  (3)  as  to  the  plaintiffs'  duty  as  pur- 
chasing agent.  The  note  sued  on  referred  to 
that  phase  of  the  contract  which  relates  to 
the  advancing  of  money,  and  not  to  the  oth- 
er two.  Under  the  Armour  Case,  supra,  the 
rights  of  the  parties  undw  these  separate 


obligations  may  be  treated  as  if  each  obli- 
gation constituted  a  distinct  contract 

[3]  3.  The  contract  set  up  in  the  answer 
is,  certainly  as  to  the  obligation  to  make  ad<- 
vances,  an  entire  and  not  a  severable  con- 
tract, embracing  mutual  covenants.  Broz- 
ton  V.  Nelson,  108  Ga.  330,  30  S.  E.  38,  68 
Am.  St  Rep.  07;  Spalding  ▼.  Chamberlain, 
130  Ga.  654,  61  S.  E.  533.  And  aU  the  items 
of  damages  claimed  by  the  defendants  In 
paragraphs  10  and  11  of  the  answer  grew 
out  of  breaches  committed  from  time  to  time 
by  the  plaintiffs  of  their  covenants  und^ 
this  very  contract  It  follows  that  these 
items  of  damages  are  not  separable  from 
the  liability  for  money  advanced  to  the  de- 
fendants under  the  terms  of  the  contract^ 
both  claims  having  arisen  out  of  the  trans- 
action had  under  the  same  feature  of  the 
contract  The  defendants'  defense  as  to 
these  items  is  one  of  recoupment  and  not 
set-off.  So,  had  they  been  sued  on  the  notes 
falling  due  in  October,  1909,  they  would 
have  been  compelled  to  urge  their  claims 
for  these  damages  in  defense  to  the  suit,, 
or  have  been  forever  barred  from  Insisting 
thereon.  Unlike  a  plea  of  set-off,  which  it 
is  the  privilege^  but  not  the  bounden  duty, 
of  a  defendant  to  interpose  to  a  suit  based 
on  an  independent  transaction,  the  defense 
of  recoupment  "Will  not  surrive  a  recovery 
upon  a  cross-obligation  urged  by  a  plaintiff 
under  the  same  transaction.  By  analogy  to 
this  estoppel  by  judgment  (imposed  upon  a 
defendant  who  fails  to  file  a  timely  plea  of 
recoupment)  is  the  rule  of  estoppel  by  si- 
lence, applied  in  cases  dted  by  the  defend- 
ants in  error,  where  one  party  to  a  contract 
when  the  day  has  come  on  which  the  other 
party  can  call  him  to  a  settlement,  fails  to 
set  up  any  counterclaim  under  the  contract 
and  (in  order  to  get  an  extension  of  time  of 
payment)  makes  an  unqualified  and  onoon^ 
ditional  promise  to  pay  such  other  party  the 
full  amount  of  his  claim.  In  each  instance 
(in  court  or  out  of  court)  one  party  calls  on 
the  other  for  a  settlement,  and  the  latttf* 
should  in  good  faith  urge  then,  if  at  aU, 
any  counterclaim  which  he  may  have,  aris- 
ing out  of  the  subject-matter  of  settlement 
Certainly  he  should  not  be  allowed  to  mis- 
lead the  other  by  making  an  unconditional 
promise  in  recognition  of  a  liquidated  lia- 
bility, which  he  then  secretly  int^ids  to 
repudiate  at  a  later  date,  when  he  is  called 
on  to  perform  that  promise. 

There  is  a  rule  of  law  to  the  effect  that 
one  party  to  a  contract  does  not  by  recog- 
nizing and  performing  all  of  his  obligations 
under  the  contract  waive,  renounce,  or  in- 
juriously affect  his  right  to  exact  like  com- 
pliance on  the  part  of  the  other  party,  and 
recover  damages  for  a  breach  committed  by 
such  other  party,  prior  or  subsequent  in 
point  of  time;  so  it  would  seem  that  the  de- 
fendants might  have  paid  off  in  full  the  notes 
due  in  October,  1909,  without  jeopardizing 
their  right  to  bring  suit  against  the  plaintUEs 
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Bntoseqaaitly  and  recover  the  damages  for 
breaches  of  the  contract  set  forth  In  their 
present  pleadings.  But  the  defendants  did 
not  pay  under  and  in  compliance  with  their 
obligations  of  the  contract  alleged.  On  the 
contrary,  instead  of  complying  with  their 
obligation  under  that  contract  to  repay  the 
money  advanced  when  it  become  due,  these 
defendants  induced  the  plaintiffs  to  agree 
to  a  renewal  of  that  contract,  and  to  give 
tbem  six  months*  additional  time  within 
which  to  pay  the  renewal  note,  without  fall, 
when  it  should  fall  due.  It  is  unthink- 
able that  the  plaintiffs  would  have  consent- 
ed to  this  novation,  had  the  defendants  in 
good  faith  put  the  plaintiffs  on  notice  that 
they  denied  owing  the  plaintiffs  one  cent, 
that  they  had  a  counterclaim  of  far  more 
than  the  plaintilfis'  claim  of  $12,000  for  mon- 
ey advanced  under  the  same  contract,  and 
that,  when  the  renewal  note  fell  due,  they 
would  refuse  its  payment,  force  the  plaintiffs 
to  sue  on  the  note,  and  then  set  up  this  de- 
fense. 

At  the  time  this  renewal  note  was  given, 
the  defendants  had  full  knowledge  of  these 
defenses  now  urged  for  the  first  time.  So 
they  are  not  in  a  position  to  set  up  any  eq- 
uitable prayer  for  relief,  based  on  fraud, 
accident,  or  mistake,  or  upon  excusable  ig- 
norance, at  the  time  they  gave  their  renewal 
note,  or  to  set  up  any  counterclaim  they 
bad  against  the  plaintiffs  as  to  this  feature 
of  the  contract.  The  plaintiffs  repudiated 
the  contract  on  June  2,  1909,  which  gave  the 
defendants  the  right  to  treat  the  contract 
as  at  an  end*  and  immediately  to  set  up  all 
their  claims  for  damages  up  to  that  time 
sustained.  Smith  v.  Ga.  Loan  Co.,  113  Ga. 
975,  39  <S.  B.  410.  The  defendants  could 
have  elected  to  treat  the  contract  as  still 
subsisting,  provided  they  held  themselves 
in  readiness  to  fully  perform  all  of  their 
covenants  under,  the  contract.  Including  the 
payment  of  their  outstanding  notes  for  mon- 
ey advances  niade  by  the  plaintiffs  as  these 
notes  fell  due.  Smith  v.  Ga.  Loan  Co.,  su- 
pra. But  (perhaps  from  necessity,  as  Indi- 
cated by  the  pleas)  the  defendants  did  not 
elect  to  treat  the  contract  as  still  of  force, 
but  closed  down  the  manufacturing  business 
and  sold  out  the  stock  on  hand  to  whomso- 
ever would  buy.  The  defendants  did  more 
than  this:  They  induced  the  plaintiffs  to 
grant  indulgence,  upon  the  faith  of  their 
promise  to  pay  the  renewal  note  at  maturity. 
Six  months  gives  exceptional  opportunity,  by 
way  of  disposal  of  assets,  etc.,  in  which  to 
better  prepare  to  spring  a  defense  concealed 
under  cover  of  silence  until  the  other  party 
to  the  contract  has  changed  his  position  so 
that  he  cannot  sooner  bring  suit 

The  defendants  do  not  by  their  pleadings 
bring  themselves  within  the  decision  in  Mc- 
Lendon  v.  Wilson,  52  Ga.  41,  to  the  effect 
tliat  when,  on  the  day  of  reasoning,  one  par- 
ty gives  to  the  other  his  note,  with  the  dis- 
tinct understanding  and  agreement  that  it 


is  accepted,  not  in  final  settlement  of  mutual 
accounts,  but  subject  to  counterclaims  against 
the  payee  which  the  maker  expressly  re- 
serves the  right  to  set  up  in  the  future,  no 
waiver  on  the  part  of  the  maker  can  be  Im- 
plied, and  no  estoppel  by  conduct  can  be 
urged  against  him  when  he  Is  sued  on  the 
note.  This  exception  to  the  general  rule 
certalQly  affords  full  opportunity  to  over- 
come by  proper  pleadings  and  competent 
proof  the  presumption  of  the  law  of  waiver 
of  counterclaims  silently  withheld  and  un- 
disclosed on  the  day  of  settlement  We 
may  further  add  that  the  general  rule  of 
estoppel  by  silent  acquiescence,  Invoked  by 
the  defendants  in  error,  has  been  of  long 
standing,  and  has  received  repeated  recog- 
nition by  the  highest  courts  of  this  state. 
Ignorance  of  this  rule  of  law  may  occasion- 
ally lead  one  into  error.  But  ignorance  of 
law  is,  in  and  of  itself  alone,  no  sufficient 
excuse.  Besides^  one,  to  be  injured,  would 
ordinarily  have  to  be  likewise  Ignorant  of 
the  common  dictates  of  honesty  and  fair 
dealing  between  men,  which  would  of  neces- 
sity deter  the  upright  man  from  misleading 
the  other  party  by  an  apparent  acknowledg- 
ment of  the  righteousness  of  his  claim,  by 
promising  to  pay  it  at  a  future  date,  with- 
out any  intimation  of  subsequent  intention 
to  repudiate  his  promise  by  setting  up  a 
counterclaim  amounting  to  a  practical  de- 
nial of  any  indebtedness  whatsoever.  On 
the  other  hand,  a  relaxation  of  this  general 
rule^  based  on  good  morals,  would  open  wide 
the  doors  to  fraud,  concealment,  and  duplic- 
Itous  .conduct,  calculated  to  deceive  and  mis- 
lead the  other  party,  to  his  delay  and  injury 
in  the  prosecution  of  his  legal  rights,  wliat- 
ever  they  might  be.  So  that  the  court  did 
not  err  in  sustaining  the  general  demurrer 
to  those  portions  of  the  defense  which  set 
up  damages  arising  out  of  the  breach  of  the 
obligation  to  make  advances. 

[41  4.  Paragraphs  12  and  16  of  the  answer 
are  the  ones  that  set  up  that  the  plaintiffs, 
as  purchasing  agents,  bought  for  the  Duck 
Mills  a  lot  of  yarn  containing  "slip  knots." 
It  is  not  alleged  that  the  plaintiffs  were  in 
any  wise  negligent  in  their  conduct  as  agents 
in  this  respect  Primarily  the  defendants' 
cause  of  action  for  the  imperfections  in  the 
yams  furnished  would.be  against  the  per- 
son from  whom  the  plaintiffs  purchased  the 
yam.  The  plaintiffs  were  not  the  opposite 
party  to  this  contract  of  sale,  nor  to  the 
express  or  Implied  warranties  contained  in 
the  contract  of  sale.  The  only  ground  of 
liability  against  them  would  be  that  they 
were  guilty  of  some  breach  of  duty  as  pur- 
chasing agents ;  and  no  such  neglect  of  duty 
is  alleged.  Therefore  the  court  did  not  err 
in  sustaining  general  demurrer  to  these  para- 
graphs of  the  answer. 

[51  5.  Paragraphs  18,  14,  and  15  set  up  a 
breach  of  the  plaintiffs'  duty  as  sales  agents, 
and  allege  an  Improper  performance  of  serr- 
ices  on  their  part,  with  consequent  damage. 
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It  Is  true  tliat  in  a  number  of  respects  these 
paragraphs  of  the  plea  might  be  subject  to 
special  demurrer;  but,  as  against  a  general 
demurrer,  they  set  up  a  cause  of  action,  or, 
as  pleaded  In  the  present  case,  a  cause  of 
defense.  As  the  damages  set  up  In  these 
paragraphs  do  not  relate  to  that  obligation 
of  the  contract  to  which  the  plaintiffs'  de- 
mand relates  (that  is,  the  demand  for  repay- 
ment of  money  supplied  by  them  under  their 
obligation  to  make  advances),  they  were  not 
Included  in  the  settlement  represented  by  the 
giving  of  the  note,  and,  under  the  doctrine  in 
the  Armour  Case,  supra,  the  defendants' 
right  to  insist  upon  them  was  not  foreclosed 
by  the  giving  of  the  note.  Hence  the  court 
erred  in  striking  these  defenses  on  general 
demurrer. 

The  Judgment  is  affirmed,  so  Ult  as  it  re- 
lates to  the  defenses  set  up  in  paragraphs  10, 
11,  12,  and  16  of  the  answer.  The  Judg- 
ment is  reversed,  so  far  as  it  relates  to  the 
defenses  set  up  in  paragraphs  13,  14,  and  15 
of  the  answer,  but  with  the  direction  that 
the  court  shall  still  proceed  to  hear  such 
special  demurrers  as  may  be  filed  to  these 
paragraphs,  or  to  ^the  gaieral  portions  of 
the  answer  upon  which  these  paragraphs  are 
dependent 

Judgment  affirmed  In  part,  and  reversed  In 
part,  with  direction. 

Hon.  FRANK  PARK,  Judge  of  the  Supe- 
rior Courts  of  the  Albany  Circuit,  presiding 
by  designation  of  the  Governor  In  place  of 
HlLIi,   0.   J.,   disqualified. 


ao  Oa.  App.  392) 

GRANT  V.  GENERAL  BAPTIST  CONVEN- 
TION OF  GEORGIA.     (No.  3,636.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1012.) 

(ByllabuM  hy  the  Court,) 

Appbal  and  Erbob  (S  169*)— Presentation 
OP  Questions  in  Lower  Coubt— Necessity. 
PoiDts  not  covered  by  the  issue  as  pre- 
sented in  the  trial  court  cannot  be  raised  for 
the  first  time  in  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S$  1018-1034;    Dec.  Dig.  | 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  the  General  Baptist  Convention 
of  Georgia  against  Cornelius  Grant  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Afllrmed. 

C.  H.  Hall,  Jr.,  L.  D.  Moore,  and  B.  J. 
Fowler,  for  plaintiff  in  error.  Lane  &  Park 
and  R.  D.  Feagin,  for  defendant  in  error. 

POWELL,  J.  An  action  of  bail  trover 
was  brought  in  the  city  court  of  Macon; 
the  value  of  the  property  being  alleged  as 


$75.  The  plaintiff  elected  to  take  a  yerdict 
for  damages,  instead  of  a  verdict  for  the 
specific  property,  and  the  Jury,  finding  in  the 
plaintiff's  favor,  gave  $1  damages,  where- 
upon the  court  enter^  up  judgment  for  the 
plaintiff  and  agatost  the  defendant  for  the 
costs,  amounting  to  about  $40.  The  defend- 
ant filed  a  motion  in  the  dty  court  to  va- 
cate the  Judgment,  so  far  as  the  feature  of 
cosfb  was  concerned,  and  to  retax  them; 
the  insistence  being  that  they  should  have 
been  taxed  against  the  plaintiff,  instead  of 
against  the  defendant  The  defendant's 
written  motion  was  based  specifically  on 
two  grounds:  (1)  That  the  action  is  a  per- 
sonal action  for  damages,  and  the  Jury  re- 
turned a  verdict  for  the  plaintiff  for  less 
than  $10;  (2)  that  the  plaintiff,  by  his  elec- 
tion at  the  trial  to  take  damages  in  lieu 
of  the  specific  property,  converted  the  ac- 
tion into  a  i)ersonal  action.  The  defend- 
ant's insistence  in  the  trial  court  was  plain- 
ly based  on  the  provisions  of  Civil  Code 
1910,  §  5d84,  which  provides:  "In  actions  of 
assault  and  battery,  and  in  all  other  person- 
al actions,  wherein  the  Jury  upon  the  trial 
thereof  shall  find  the  damages  to  be  less 
than  ten  dollars,  the  plaintiff  shall  recover 
no  more  costs  than  damages,  unleSb  the 
Judge,  at  the  trial  thereof,  shall  find  and 
certify  on  the  record  that  an  aggravated  as- 
sault and  battery  was  proved."  The  Judge 
overruled  the  motion,  and  to  this  Judgment 
the  present  writ  of  error  was  sued  out 

Before  the  case  was  reached  for  argument 
in  this  court,  the  plaintiff  in  error  doubtless 
realized  that  the  section  of  the  Code  on 
which  he  relied  did  not  apply  to  an  action 
of  trover,  for  the  only  point  Insisted  upon 
here  Is  one  that  is  entirely  new,  so  far  as 
the  record  is  concerned,  namely,  that  under 
the  act  creating  the  city  court  of  Macon 
(Acts  1884-«5,  p.  470,  |  2)  It  is  provided  that, 
in  all  suits  brought  in  that  court  In  amounts 
of  $100  or  less,  the  plalnUff  shaU  receive 
only  Justice's  court  costs.  This  court  cannot 
consider  the  point  thus  raised.  The  trial 
court  has  passed  on  no  such  point  The 
decision  we  are  reviewing  Involved  the  con- 
sideration of  no  such  question.  Counsel  for 
the  plaintiff  In  error  very  ingeniously  argue 
that  the  greater  Includes  the  less,  and  that, 
since  they  sought  by  motion  in  the  trial 
court  to  relieve  themselves  of  all  the  costs, 
they  ought  now  to  be  allowed  to  ^Uminiiih 
their  claim,  and  to  relieve  themselves  of 
any  portion  thereof  illegally  taxed  against 
them.  Ingenious  as  this  argument  ia,  it  is 
not  well  taken.  In  the  lower  court  they 
planted  their  right  to  have  these  costs  di- 
minished on  two  specific  grounds.  The  trial 
court  acted  upon  these  grounds,  and  t^<« 
court  cannot  now  allow  this  motion  to  be 
amended  by  the  insertion  of  a  new  ground. 

The  original  grounds  not  having  been  well 
taken,  the  Judgment  is  aflSrmed. 
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BEASLET,  COUCH  &   CO.   t.  ROGEBS  & 
RAWLINS.     (No.  8,596.) 

(Conrt  of  Appeals  of  Georgia.    Jan.  15, 1912.) 

(Byttahut  by  the  Court,) 

Appeal  and   Ebbob    (|   1002*)  —  Review^ 
Questions    of   Fact  ~  Confliotino    Evi- 

DENCK. 

No  error  of  law  is  complained  of.  The 
evidence  is  in  conflict,  and  the  solution  of  that 
conflict  by  the  jury  is  binding  on  this  court. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent.  Pig.  §S  3935-3937;  Dec  Dig.  | 
1002.*] 

Error  from  City  Court  of  Eastman;  C.  W. 
Grlflin,  Judge. 

Action  by  Beasley,  Couch  &  Co.  against 
Rogers  &  Rawlins.  From  the  judgment, 
Beasley,  Couch  &  Co.  bring  error.    Affirmed. 

R.  L.  J.  Smith  &  Son  and  Roberts  &  Smith, 
for  plaintiiTs  In  error.  W.  M.  Clements,  for 
defendants  In  error. 

POWELL,  J.     Judgment  aflElrmecL 


(ID  Ga.  App.  894) 

HAYGOOD  T.  STATE.     (No.  3.719.) 
(Conrt  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(SyUabut  hy  the  Court.) 

1.    ASSAUTT  AND  BaTTEBT  (§  66*  )^JnSTIFIOA- 

TiON— Abusive  Language. 

In  a  prosecution  for  assault  and  battery, 
the  accused  cannot  give  in  evidence  as  a  justifi- 
cation opprobrious  or  abusive  language  written 
and  published  of  him  by  the  person  upon  whom 
he  made  the  assault  and  battery.  The  question 
was  concluded  by  the  decisions  of  the  Supreme 
Conrt  in  Mitchell  v.  State,  41  Ga.  527,  and 
Berry  v.  State,  105  Ga.  683,  31  S.  E.  592.  In 
the  present  case  this  question  was  certified  by 
request  of  counsel  for  plaintiff  in  error  to  the 
Supreme  Court,  in  order  that  the  decisions  in 
the  above-cited  cases  might  be  reviewed  and 
overruled.  The  Supreme  Court  reafilrmed 
these  decisions.  Haygood  v.  State,  137  Ga.  — , 
73  S.  E.  81,  decided  December  12,  1911. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  H  94,  95;  Dec  Dig.  i  66.*] 

2.  Cbiminal  Law  (fifi  575,  898*)— Tebus  fob 
Tbial— Waiveb  of  Objection. 

The  act  of  the  General  Assembly  creating 
the  city  court  of  Fitzgerald  (Acts  1907,  p.  157) 
was  amended  by  the  act  approved  August  12, 
1910  (Acts  1910,  p.  175),  as  follows:  ''That 
the  court  shall  hold  twelve  terms  per  year,  on 
the  fourth  Monday  in  each  month,  the  terms 
convening  on  the  fourth  Monday  in  August, 
November,  February,  and  May  to  be  known  as 
quarterly  terms.  The  jurisdiction  of  the  court 
shall  be  the  same  at  all  terms,  monthly  and 
quarterly.  ♦  •  •  And  criminal  cases  in 
which  jury  trial  is  not  waived  by  defendant, 
shall  be  triable  only  at  a  quarterly  term.  For 
the  purpose  of  disposing  of  the  criminal  busi- 
ness of  said  court,  the  same  shall  always  be 
open  without  regard  to  terms."  The  plaintiff 
in  error  requested  in  writing  the  judge  of  the 
court  to  hold  a  monthly  term,  and  at  the  term 
so  held  appeared  in  court,  made  a  demand  for 
a  jury  trial,  was  tried  by  a  jury,  and  convicted. 
Eeld:  First,  the  court  had  jurisdiction  of  the 
case  at  the  monthly  term;  second,  the  accused, 
under  the  facts  stated,  waived  his  statutory 
right  to  be  tried  at  the  quarterly   term,  and 


consented  to  be  tried  at  the  monthly  term.  He 
cannot  be  heard,  after  conviction,  to  question 
the  jurisdiction  of  the  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1294;  Dec  Dig.  ffi  975, 
89&*]  . 

8.  Cbiminal  Law  (|  99*)— Jubisdiction^ 
Consent  of  Pabties. 

The  court,  having  jurisdiction  of  criminal 
cases  at  both  quarterly  and  monthly  terms, 
was  authorized,  by  the  consent  of  the  accused, 
to  try  his  case  at  the  monthly  term,  and  the 
facts  of  the  present  case  distinguish  it  from 
those  decisions  of  the  Supreme  Court  which 
hold,  in  effect,  that,  where  a  court  has  no  ju- 
risdiction of  the  subject-matter,  jurisdiction 
cannot  be  conferred  by  consent  The  express 
terms  of  the  statute  ^ve  the  court  in  the  pres- 
ent instance  jurisdiction  of  the  subject-matter, 
and  the  term  of  the  trial  could  be  properly 
waived.  Dean  v.  State,  43  Ga.  218;  Osgood  v. 
State,  63  Ga.  791;  Wiggins  v.  Tyson,  112  Ga. 
744,  38  S.  E.  86;  Smith  v.  Ferrario,  105  Ga. 
51,  31  S.  E.  38;  State  v.  Sallade,  111  Ga.  700, 
36  S.  E.  922. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  197;  Dec  Dig.  i  99.*] 

4.  No   Ebbob  — Fobmeb  Decisions  Conclu- 
sive. 

The  other  questions  raised  by  the  record, 
so  far  as  verified  by  the  trial  judge,  are  en- 
tirely without  substantial  merit,  involve  no 
novel  questions,  and  have  been  settled  by  fre- 
quent decisions  of  this  court  and  the  Supreme 
Court,  and  need  not  again  be  passed  upon. 

5.  No  Ebbob— Evidence  Sufficient. 

No  error  of  law  appears,  and  the  evidence 
supports  the  verdict 

Error  from  City  Court  of  Fitzgerald;  B. 
Wall,  Judge. 

J.  W.  Haygood  was  convicted  of  assault 
and  battery,  and  brings  error.    Affirmed. 

J.  T.  Hill,  for  plaintiff  in  error.  A.  J.  Mc- 
Donald, Sol.,  for  the  State. 

HILL»  0.  J,    Judgment  affirmed* 


(10  Ga.  App.  279) 
BBIDGES  ▼.  PHILLIPS.    (No.  3,354.) 
(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(SyllahuM  hy  the  Court.) 

!•  Bills  and  Notes  (9  537*>— Neootiation 
AND  Tbansfeb— Actions— wonsuit—**Tak« 
Up  the  Note." 

The  court  erred  in  granting  a  nonsuit  for 
the  reason  that  it  was,  to  say  the  least  of  it 
issua-ble  as  to  whether  the  plaintiff  in  error 
paid  the  note  for  the  principal  debtor,  or  wheth- 
er he  bought  it  and  held  it  as  a  bona  fide  nur- 
chaser.  The  phrase  "take  up  the  note*'  does 
not  any  more  strongly  imply  that  the  debt  evi- 
denced by  the  note  in  question  is  to  be  finally 
discharged  than  that  the  person  "taking  up"  a 
note  will  assume  the  place  of  the  original  payee 
or  holder,  with  the  privilege  in  that  event  of 
being  subrogated  to  all  pre-existent  rights  of 
the  rormer  holder. 

[E3d.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ffi  1862-1894;  Dec.  Dig.  | 
537.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  p.  6850.1 

2.  Bills  and  Notes  (f  395*)— Notice  of  Non- 
payment—Pbotest. 

The  defendant  was  not  entitled  to  notice  of 
nonpayment  or  of  protest.     So  far  as  appears 


•For  other  cases  —  same  topic  and  section  NUMBSR  in  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Bep'r  Indexes 
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from  the  papers  sued  upon,  the  note  was  not 
made  for  the  purpose  of  negotiation,  nor  in- 
tended to  be  negotiated,  at  a  chartered  bank; 
and  it  is  evident,  from  the  form  of  the  transfer 
or  assignment  of  the  note,  that  the  Indorser 
was  not  an  accommodation  indorser,  but  that 
he  sold  the  note  to  the  bank,  and  stood,  so  far 
as  it  was  concerned,  in  the  position  of  the  origi- 
nal maker. 

[Ed.  Kote.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  M  996-1021;  Dea  IHg.  8 
395.*] 

Error  from  City  Court  of  Miller  County; 
C.  C.  Bush,  Judge. 

Action  by  R.  Ij.  Z.  Bridges  against  D. 
Phillips.  .  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Bush  &  Stapleton,  Russell  &  Custer,  and 
W.  O.  Fleming,  for  plaintiff  In  error.  P.  D. 
Rich,  for  defendant  in  error. 

RUSSELL,  J.    Judgment  reversed. 


(10  Ga.  App.  no) 

GEORGIA  AUTOMOBILE  CO.  t.  MERp 

CHANTS'  NAT.  BANK  OF  SOUTH 

BEND,  IND.    (No.  3,35&) 

(Court  of  Appeals  of  (Georgia.    Jan.  10,  1912.) 

(Syllahu^  by  the  Court,) 
Appeal  and  Bbbob  (S  979*)— Review— Dis- 

CBETION  OF  TBIAL  CloUBl^— QUESTIONB  CON- 
SIDEBED. 

The  presiding  judge  being  dissatisfied  with 
the  verdict,  and  having  granted  a  first  new 
trial,  one  of  the  grounds  of  the  motion,  among 
others,  being  that  the  verdict  was  contrary  to 
law  and  evidence,  this  court  will  not  control 
his  discretion  in  so  doing;  nor  will  this  court 
consider  assignments  of  error  predicated  upon 
errors  of  the  lower  court  in  the  charge,  or  upon 
its  refusal  to  direct  a  verdict,  the  presumption 
being  that  on  the  second  hearing  the  judge  will 
correct  his  own  errors,  if  any. 

[Ed.  Note—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  ^71-^STS;  Dec  Dig.  | 
979.*] 

Eifror  from  City  Court  of  Forgyth;  T.  B. 

Cabaniss,  Judge. 

Action  between  the  Georgia  Automobile 
0>mpany  and  the  Merchants'  National  Bank 
of  South  Bend,  Ind.  From  the  judgment, 
the  Greorgia  Automobile  Company  brings  er- 
ror.   Affirmed. 

Persons  &  Persons,  for  plalntlflT  In  error. 
WilUngham  &  Willingham  and  Tye,  Peeples 
&  Jordan,  for  defendant  in  error. 

RUSSELl^  J.    Judgment  affirmed. 


CIO  Ga.  App.  395) 

WILLIAMS  T.  STATE.    (No.  8,780.) 
(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(Syllabus  by  the  Court.) 

False  Pretenses  (§  7*)— Euements— Check- 
Overdraw  ng  Account. 

The  giving  of  a  check  on  a  bank,  without 
any  representation  by  the  drawer  that  he  had 
funds  m  the  bank  upon  which  the  check  was 
drawn,  or  that  the  check  would  be  paid  by  the 


bank  when  presented  In  payment  of  the  debt, 
does  not,  of  Itself,  constitute  the  offense  of 
cheating  and  swindling,  under  the  statutes  of 
this  state  defining  that  offense.  An  accusation 
charging  the  accused  with  cheating  and  swin- 
dling the  payee  of  a  check,  in  that  he  gaye  to 
the  payee  the  check  in  payment  of  a  debt,  with- 
out further  charging  that  some  false  repre- 
sentation was  made  by  the  accused  to  indnce 
the  payee  to  take  the  check,  sets  forth  no  of- 
fense, and  a  motion  in  arrest  of  Judgment 
should  bays  been  sustained. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  H  ^^  I  I>ec  Dig.  |  7.*] 

Error  from  City  Court  of  Albany;  D.  F. 
Crosland,  Judge. 

J.  L.  Williams  was  convicted  of  cheating 
and  swindling,  and  brings  error.    Reversed. 

D.  H.  Redfeam  and  R.  J.  Bacon,  for  plain- 
tifr  in  error.  J.  W.  Waters,  Jr^  SoL,  for  tba 
State. 

HIIiL,  0.  J.    Judgment  reversed. 


(10  Oa.  App.  ISO 
CROWDER  V.  STATE.    (No.  3,541.) 
(Court  of  Appeals  of  Ckoigia.    Jan.  15^  1912.) 

(ByllabuM  by  the  Court.) 

Animals  (§  102*)  —  Trespassutg  AimcAL^* 
Maliciously  Killing. 

There  was  no  evidence  that  the  killing  of 
the  hog  was  malicious.  The  only  evidence  from 
which  malice  could  be  inferred  was  that  the 
accused  did  not  have  a  fence  at  least  4^  feet 
high  around  his  crop,  to  prevent  the  destruction 
of  which  the  animal  was  killed.  In  stock-law 
counties,  land  lines  supply  the  place  of  the 
statutory  fence. 

[E3d.  Note.— For  other  cases,  see  Animalsi 
Dec  Dig.  §  102.*] 

Error  from  CTity  C!ourt  of  Sandersville;  E. 
W.  Jordan,  Judge. 

Charlie  Crowder  was  convicted  of  mali- 
ciously killing  a  hog,  and  brings  error.  Re- 
versed. 

W.  E.  Armistead,  for  plaintiff  In  error.  J. 
E.  Hyman,  SoL,  for  the  State. 

RUSSEl4L^  J.    Judgment  reversed. 

(10  Ga.  App.  S47) 

GREENE  COUNTT  v.  WALKER. 
(No.  3,514.) 

(Court  of  Appeals  of  Georgia.    Jan.  16,  1912.) 

(ByUabue  by  the  Court,) 

Appeal  and  Ebbob  (S  1005*)— Qttestionb  or 
Fact— Vebdiot— Conclusiveness. 

The  issue  as  to  whether  the  county  was 
negligent  in  its  maintenance  of  the  bridge  In 
question,  as  well  as  the  inquiry  as  to  whether 
it  is  contributory  negligence  on  the  part  of 
the  owner  of  a  colt  3^  months  old  to  permit 
so  immature  a  specimen  of  the  equine  genus 
to  accompany  the  maternal  mare  in  public 
places,  both  present  questions  as  to  the  exist- 
ence and  degree  of  negligence  which  are  pecul- 
iarly for  the  determination  of  a  jury.  Conse- 
quently a  verdict  awarding  damages  to  the 
ownier  of  such  a  colt  for  injuries  inflicted  upon 
it  by  reason  of  its  falling  through  a  hole  in  a 
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public  bridge,  which  if  aupported  by  eiideiice 
ajod  which  lias  been  approved  by  the  trial  Judge, 
will  not  be  set  aside  as  being  contrary  to  law. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  3860-3876,  3W8-8950; 
I>wi.  Dig.  t  100&.*] 

Error  from  Superior  Court,  Greene  Coun- 
tj;   B.  F.  Walker,  Judge. 

Action  by  M.  F.  Walker  against  Greene 
County.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Noel  P.  Park,  for  plaintiff  In  error.  J.  G. 
Faust,  for  defendant  in  error. 

RUSSELL,  J.  Walker  brouglit  a  BQlt 
against  Greene  county  for  damages  alleged 
to  have  been  sustained  by  him  as  the  owner 
of  a  colt,  which  it  was  alleged  was  injured 
by  getting  caught  In  a  hole  In  one  of  the 
public  bridges  of  the  county.  Upon  the  trial 
the  evidence  was  undisputed  that  the  value 
of  the  colt  had  been  diminished  by  reason 
of  the  casualty,  and  that  there  was  a  hole 
in  the  public  bridge,  which  had  existed  for 
such  a  length  of  time  as  to  authorise  the 
Jury  to  infer  that  the  proper  county  authori- 
ties had  knowledge  of  its  existence.  It  de- 
veloped that  the  plaintiff  was  driving  a 
mare,  and  that  the  oolt,  which  was  injured, 
was  accompanying  Its  mother.  The  defend- 
ant county  pleaded  that.  If  the  colt  was  In- 
jured as  alleged  in  the  petition,  tb^  Injury 
was  caused  by  the  negligence  of  the  plain- 
tiff, and  therefore  the  defendant  was  not 
liable  in  any  sum,  and  that.  If  the  plaintiff 
bad  used  ordinary  care  and  diligence,  the 
injury  could  have  been  avoided.  Under  the 
first  ground  of  the  defense,  it  is  contended 
that  even  if  knowledge  of  the  defect  in  the 
bridge  can,  under  the  evidence,  be  presumed 
as  against  the  coxmty  authorities,  still  there 
was  proof  that  vehicles  could  cross  with 
safety,  for  the  reason  that  the  hole  was 
towards  the  edge  of  the  bridge,  and  was  not 
large  enough  for  a  grown  horse  to  get  its 
foot  through,  and  for  this  reason  it  is  con- 
tended that  the  bridge  was  in  a  satisfactory 
condition  for  all  ordinary  purposes.  The 
decision  of  tills  court  in  Stamps  y.  Newton 
County,  8  Ga.  App.  280(5),  68  S.  B.  947,  is 
dted  as  authority  to  sustain  the  contention 
that  the  use  of  the  bridge  by  the  colt  gave 
rise  to  an  extraordinary  occasion. 

As  to  the  second  ground  of  defense,  it  is 
insisted  that  the  owner  of  the  colt  knew 
that  the  hole  was  In  the  bridge,  and  that 
the  defendant  should  not  be  held  liable,  be- 
cause in  the  exercise  of  ordinary  care  and 
diligence  the  owner  should  either  have  left 
the  colt  at  home,  and  not  permitted  it  upon 
the  public  highway,  or  he  should  have  made 
a  special  effort  to  see  to  the  colt's  safety 
while  it  was  crossing  the  bridge.  Without 
making  any  comparison  between  the  case  at 
bar  and  the  Stamps  Gase^  supra,  it  is  enough 
for  us  to  say  that  whether  the  presence  of  a 


colt  upon  a  public  bridge  gave  rise  to  such 
an  extraordinary  occasion  as  cannot  be  fore- 
seen by  the  county  authorities,  and  as  may 
relieve  the  county  from  llabiUty  for  dam- 
ages, is  a  question  purely  fbr  determina- 
tion by  9J  Jury.  It  is  possible  that  there 
might  be  Instances  In  which  the  circum- 
stances of  the  accfdent  might  authorize  the 
Jury  to  conclude  that  the  occasion  was  ex- 
traordinary. The  presence  of  a  colt  which 
had  strayed  away  from  home,  and  which 
appeared  upon  a  bridge  containing  such  a 
hole,  unaccompanied  by  its  mother,  or  even 
if  accompanied  by  Its  mother.  If  the  mare 
was  running  at  Ittfge,  might  afford  sacb  an 
Instance;  but  at  last  it  would  be  a  question 
for  the  jury,  as  in  the  Stamps  Case  (and  not 
for  the  court),  after  a  consideration  of  all 
of  the  surrounding  circumstances.  No  court 
can  arbitrarily  say  that  under  no  circum- 
stances can  the  owner  of  a  colt  be  recom- 
pensed for  injuries  due  and  traceable  to  de- 
fects in  a  public  highway,  because  of  the 
fact  tliat  the  colt  was  of  no  service  upon 
the  public  highway,  or  because  the  presence 
of  the  colt  created  extraordinary  occasion. 

Likewise  the  qucstlpn  as  to  whether  the 
owner  of  a  colt^  in  the  exercise  of  ordinary 
care  and  diligence,  should,  in  any  particular 
instance,  keep  the  colt  at  home,  and  not  per- 
mit it  to  follow  its  mother,  as  is  frequently 
the  custom,  is  one  also  peculiarly  of  fact, 
and  to  be  determined  by  the  Jury.  All  of 
the  circumstances  Illustrating  the  alleged 
negligence  of  the  county  in  this  case,  as  w^ 
as  the  contributory  negligence,  if  any,  of 
the  owner,  were  fully  submitted  for  the  con- 
sideration of  the  Jury,  and  Jurors  are  so 
much  better  qualified  than  Judges  to  say 
when  and  where  and  under  what  circum- 
stances a  young  colt  can  safely  accompany 
its  mother,  that  we  are  not  pr^ared  to  say 
that  there  wair  any  error  in  the  verdict  in 
the  present  case. 

It  is  not  contended  that  any  error  of  law 
was  committed  by  the  trial  Judge.  The  only 
error  assigned  is  the  refusal  of  the  motion 
for  new  trial  based  upon  the  general  grounds, 
and,  as  we  doubt  not  that  the  ruling  of 
the  trial  Judge  was  based  upon  the  same 
considerations  as  those  which  affect  us,  the 
Judgment  must  be  affirmed. 


(10  Ga.  App.  S88) 

DOUGLAS,  A.  &  G.  BY.  CO.  v.  PENNING- 
TON &  EVANS.     (No.  8.385.) 

(Court  of  Appeals  of  Georgia.    Jan.  10, 1912.) 

(Syttabu9  ty  the  Court,) 

Appeal  and  £2bbob  (S  1194*)— DraposiTiON 
OF  Cat7si^-Opkration  and  Efteot. 

llie  effect  of  the  rulings  of  this  court  upon 
the  bill  of  exceptions  and  the  cross-bin  when 
the  case  was  here  before  was  to  finally  dispose 
of  the  case  then  pending;  and  consequently  all 
the  orders  of  the  lower  court  looking  to  the 
perfecting   of   serrice   by   publication,   subse- 


•Vorethcr 


•«me  topic  end  aectioa  NUMBBB  ia  D«o.  Dig.  A  Am.  Dig.  Kty  Ne.  Series  ft  R«p'r  Indtxas 


426 


78  SOUTHBASTBRN  RBPOBTEB 


(Ga. 


quently  to  the  judgment  making  the  remittitur 
the  judgment  of  that  court,  were  nugatory  and 
▼old. 

[Ed.  Note. — For  other  caBes,  see  Appeal  and 
Error,  Cent.  Dig.  U  4648-^660;  Dec  Dig.  | 
1194.*] 

Error  from  City  Court  of  Douglas ;  Jno.  C 
McDonald,  Judge. 

Action  by  Pennington  St  Brans  against  the 
Douglas,  Augusta  &  Gulf  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Reversed. 

Wm.  H.  Barrett  and  Qulncey  &  McDonald, 
for  plaintiff  In  error.  Atkinson  &  Bom  and 
Hendricks  &  ChristLan,  for  defendants  in  er- 
ror. 

BUSSEUi,  J.  This  case  came  to  this  court 
at  the  October  term,  1907,  upon  a  writ  of  er- 
ror, and  the  decision  will  be  found  In  8  Ga. 
App.  666,  60  S.  B.  485.  Afterwards  the  case 
came  again  on  bill  and  cross-bill  of  excep- 
tions, and  the  adjudication  of  this  court 
thereon  will  be  found  in  6  Ga.  App.  854,  65 
B.  B.  1084.  In  the  writ  presented  by  Doug- 
las, Augusta  &  Gulf  Bailway  Company  t. 
Pennington  &  Evans,  the  Judgment  of  the 
court  below  was  reversed,  because  we  held 
the  action  should  have  be^i  dismissed  for 
lack  of  service.  The  cross-bill  was  dismissed 
t)ecause  of  the  dismissal  of  the  main  bill.  In 
the  latter  Judgment,  upon  motion  of  counsel, 
this  court  directed  that,  since  the  trial  court 
was  without  Jurisdiction  on  account  of  lack 
of  service  to  deal  with  the  case  in  any  way, 
the  order  of  the  lower  court,  sustaining  the 
demurrer  and  dismissing  the  action,  should 
for  the  same  reason  be  vacated.  There  is 
nothing  in  the  ruling  upon  the  cross-bill  in 
conflict  wltli  the  ruling  upon  the  main  bilL 
In  ruling  upon  the  main  bill,  we  ruled  that 
the  lower  court  should  have  dismissed  the 
action  because  of  lack  of  service,  and,  of 
course,  if  the  action  should  have  been  dis- 
missed for  lack  of  service,  any  ruling  on  de- 
murrer in  advance  of  service  of  the  petition 
was  nugatory  and  void.  The  sole  purpose  of 
giving  the  direction  which  was  entered  was 
to  allow  the  plaintiffs,  if  they  desired,  to 
reconmience  their  suit,  **without  prejudice  to 
the  parties  as  to  the  questions  of  law  involv- 
ed," and  these  words  were  so  used  in  the 
formal  Judgment  of  the  court 

After  the  remittiturs  of  this  court  were  re- 
turned and  made  the  Judgment  of  the  lower 
court,  the  court  ordered  service  to  be  perfect- 
ed by  publication,  and  thereafter  passed  oth- 
er orders  to  that  end;  one  extending  the  time 
in  which  publication  might  be  completed,  and 
another  declaring  that  service  had  been  per- 
fected by  publication.  The  effect  of  our  de- 
cisions was  to  give  the  plaintiffs,  if  we  could, 
an  opportunity  of  commencing  a  new  suit 
which  would  not  be  prejudiced  by  any  prior 
ruling  upon  any  of  its  features;  but  so  far 
as  the  Judgments  of  this  court  themselves 


are  concerned  it  is  very  evident  that  they  re- 
sulted in  putting  the  case  then  pending  en- 
tirely out  of  court  and  finally  disposing  of 
it  For  this  reason  the  court  erred  in  hold- 
ing that  service  had  been  legally  perfected. 
No  case  was  pending  in  which  service  could 
be  perfected.  The  Judgment  of  the  dty  court 
of  Douglas  itself,  making  the  Judgment  upon 
the  remittitur  the  Judgment  of  that  court 
had  ordered  the  action  dismissed. 
Judgment  reversed. 

(10  Oa.  App.  XS) 

SALANT  ft  SAIiANT  v.  DANNBNBBBG  GO. 

(No.  8,313.) 

(Court  of  Appeals  of  (Georgia.    Jan.  15,  1912.) 

(SyUabm  by  the  Court.) 

Sales  (§  178*)— Perform anc«  of  Contbact— 
Waiver    of   Damaqes  ~  Aookptancx   or 

A.  bought  from  B.  goods  according  to  sam- 
ples exhibited.  When  the  goods  were  subse- 
quently delivered,  A.  on  inspection  notified  B. 
that  the  goods  were  not  according  to  contract, 
and  were  rejected,  and  were  held  subject  to 
B.'8  order  for  reshipment  or  other  dispositioiL 
B.  declined  to  retake  the  goods,  insisting  that 
they  were  in  accordance  with  the  warranty. 
A.,  therefore,  placed  the  goods  in  his  store- 
house, and,  B.  continuing  liis  refusal  to  retake 
them,  the  goods  being  of  a  perishable  character 
and  liable  to  deteriorate  in  value  by  being  kept 
on  hand,  A.  sold  them  in  the  market.     Beta: 

(1)  A.'s  conduct  did  not  amount  to  an  accept- 
ance of  the  goods,  or  a  waiver  of  his  right  to 
recover  damages  for  breach  of  the  contract 

(2)  It  was  A.'8  duty  to  use  due  care  in  pre- 
serving the  rejected  goods  after  B.'s  refusiU  to 
retake  them,  and  also  to  minimise  the  eventual 
damages. 

[£d.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  451-455;   Dec  Dig.  |  17&*] 

EiTror  from  City  (Jourt  of  Macon;  Bobt 
Hodges,  Judge. 

Action  by  the  Dannenberg  Ck>mpany  against 
Salant  &  Salant  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

The  Dannenberg  Company  sued  Salant  & 
Salant,  alleging  that  the  defendants  sold  the 
plaintiff  100  dozen  shirts  at  $3  per  dozen, 
to  be  shipped  from  New  York  to  Macon,  and 
to  correspond  with  a  sample  dozen  shirts 
left  with  plaintiff  when  the  contract  was 
made;  that  subsequently  the  contract  was 
mutually  rescinded,  except  as  to  78  do^en 
shirts;  that  when  the  78  dozen  shirts  were 
received  by  the  plaintiff  it  refused  to  accept 
them,  because  they  were  inferior  and  wholly 
unlike  the  samples;  that  immediately  upon 
discerning  this  fact  shirts  like  the  samples 
were  demanded  of  the  defendants,  and  their 
refused  to  ship  any  others;  that  thereafter 
they  were  notified  that  the  plaintiff  refused 
to  accept  the  shirts  because  of  their  inferior 
quality  and  failure  to  come  up  to  samples, 
and  that  they  were  held  subject  to  their  or- 
der and  without  insurance;  that  the  market 
value  of  the  shirts,  according  to  the  sample 
dozen,  was  $4.50,  instead  of  |3,  per  dozen, 
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and  the  salt  was  for  the  difference  In  the 
market  price  and  contract  price.  The  an- 
swer admitted  a  sale  of  100  dozen  shirt  aod 
the  subsequent  mutual  rescission,  except  as 
to  the  78  doz^i.  It  was  denied  that  the  sale 
was  by  samples*  or  that  the  78  dozen  deliver- 
ed were  Inferior,  or  that  there  was  any 
breach  of  warranty.  The  answer  also  aver- 
red that  the  defendants  *had  sued  the  plain- 
tiff in  New  York  for  the  purchase  price  of 
the  78  dozen  shirts,  that  the  suit  was  pend- 
ing, and  that  the  defense  thereto  was  based 
upon  the  same  allegations  as  made  in  the 
plaintiff's  declaration  here. 

The  evidence  was  in  conflict  on  the  issues 
made  by  the  pleadings,  and  therefore  the 
finding  of  the  Judge,  who  by  consent  acted 
without  a  Jury,  must  be  considered  as  con- 
clusive on  these  issues.  The  evidence  further 
idK>wed  that  the  shirts  were  shipped  from 
New  York  on  March  8th,  and  received  in 
Macon  on  March  20th.  On  March  24th  the 
plaintiff  wrote  to  the  defendants,  complain- 
ing of  the  condition  and  quality  of  the  shirts, 
that  they  were  not  up  to  the  samples,  and 
that  they  were  held  subject  to  defendants' 
order,  without  insurance.  On  March  29th 
the  defendants  wrote  to  the  plaintiff:  ''We 
will  have  to  ask  you  to  keep  the  goods  ship- 
ped to  you,  as  they  are  certainly  what  was 
sold  to  you."  On  April  1st,  plaintiff  wrote 
to  the  defendants,  again  notifying  them  that 
the  goods  were  held  subject  to  their  order, 
uninsured*  and  asking  for  shipping  instruo 
tions.  On  April  4th  the  defendants  wrote, 
positively  declining  to  accept  a  return  of  the 
shirts,  or  to  make  any  disposition  of  them. 
On  May  14th  the  plaintiff  began  suit  by  at- 
tachment, and  some  time  thereafter  the  de- 
fendants sued  the  plaintiff  for  the  purchase 
price  in  New  York.  Subsequently  to  this 
correspondence  and  the  filing  of  suit,  the 
shirts  were  being  injured  by  being  kept  in 
stock,  "getting  dusty  and  lat-eaten,"  deterio- 
rating in  value,  and,  in  order  to  prevent  fur- 
ther loss  in  the  shirts,  the  plaintiffs  sold  as 
many  of  them  as  they  could. 

The  Judge,  without  the  Intervention  of  a 
Jury,  tried  the  case  and  found  in  favor  of 
the  plaintiff  the  sum  of  $117,  and  the  defend- 
ants* motion  for  a  new  trial  was  overruled. 

Lane  &  Park,  for  plaintiffs  in  error.  Hard- 
eman, Jones,  Oallaway  &  Johnston  and  Ridi- 
ard  Curd,  for  defendant  in  error. 

HUX,  C.  J.  (after  stating  the  facts  as 
above).  Assuming  that  the  finding  of  the 
Judge  on  the  issues  of  fact  is  conclusive,  one 
question  of  law  is  presented:  Did  the  con- 
duct of  the  Dannenberg  Company  In  receiv- 
ing the  shirts»  placing  them  in  their  store, 
and  subsequently  selling  them  to  prevent 
further  deterioration  in  value,  for  the  pur- 
pose of  lessening  the  loss,  amount  to  an  ac- 
ceptance of  the  shirts  and  a  waiver  of  its 
right  to  sue  Salant  &  Salant  for  a  failure  to 


deliver  in  accordance  with  the  contract?  It 
is  well  settled  that,  where  goods  are  sold 
by  samples  exhibited,  an  express  warranty 
arises  that  the  goods  subsequently  to  t>e  de- 
livered will  be  of  the  same  quality  as  the 
samples,  and  that  upon  receipt  of  the  goods 
the  buyer  is  not  bound  to  inspect  before  ac- 
ceptance: but  if,  upon  receipt,  he  does  in- 
spect, and  discovers  defects  before  accept- 
ance, it  then  becomes  his  duty  to  reject 
them.  If,  after  knowledge  of  the  defective 
quality,  he  retains  the  goods  and  deals  with 
them  as  his  own,  such  conduct  will  amount 
to  an  acceptance  and  will  be  a  waiver  of  the 
defects  so  discovered.  Christian  v.  Knight 
&,  Co.,  128  Ga.  501,  57  S.  S}.  763;  Carolina- 
Portland  Cement  Co.  v.  Turpln,  126  Ga. 
677,  55  S.  B.  925,  and  citations.  Here  the 
proof  is  that  the  purchaser,  before  accept- 
ance, discovered  the  inferior  quality  of  the 
shirts  as  compared  to  the  samples,  and  im- 
mediately notified  the  seller  of  the  fact,  and 
that  the  shirts  were  held  subject  to  the 
seller's  order  and  directions  as  to  disposi- 
tion or  shipment.  While  he  placed  the  shirts 
in  his  store,  he  did  not  treat  them  as  a  part 
of  his  stock  by  selling  any  of  them  to  cus- 
tomers. But  when  the  seller  absolutely  re- 
fused to  take  the  shirts  back,  or  to  give  any 
directions  as  to  disposition,  and  when  the 
shirts  were  deteriorating  in  value  by  dust, 
the  depredation  of  rats,  etc.,  the  purchaser 
sold  them  for  the  purpose  of  lessening  the 
eventual  damages.  This  conduct  did  not 
amount  to  an  acceptance  of  the  shirts,  for 
when  the  purchaser  at  once  notified  the  sell- 
er of  their  inferior  condition  cmd  offered  to 
reship  them,  and-  that  they  were  held  sub- 
ject to  the  seller's  order,  he  did  all  he  could 
do;  and  when,  after  the  refusal  to  rescind, 
the  shirts  were  deteriorating  in  value,  it 
was  his  duty  to  sell  in  order  to  diminish  the 
damages. 

It  is  insisted  by  the  plaintiffs  in  error 
that  the  purchaser,  by  selling  the  goods, 
made  it  impossible  for  the  seller  to  retake 
the  goods,  and  therefore,  that  he  cannot 
claim  a  rescission.  The  answer  to  this  con- 
tention is  obvious.  The  seller  had  previous- 
ly absolutely  refused  to  retake  the  goods,  and 
there  was  nothing  left  for  the  purchaser  to  do, 
except  to  hold  the  goods  as  the  involuntary 
bailee  of  the  seller.  Civil  Code  1910,  fi  d495. 
If  as  such  bailee  there  was  a  breach  of 
duty,  it  should  have  been  set  up  by  plea. 
In  this  case  the  defendants'  only  plea  was 
that  the  shirts  were  as  warranted.  There 
was  no  plea  that  the  plaintiff  had  accepted 
the  shirts,  nor  was  there  any  effort  to  set 
off  or  recoup  the  value  of  the  rejected 
shirts.  If  the  seller  had  claimed  that  he 
was  entitled  to  the  amount  for  which  the 
shirts  had  been  sold,  the  claim  would  doubt- 
less have  been  allowed.  Under  the  pleadings 
and  the  evidence,  we  think  the  finding  of 
the  Judge  was  correct. 

Judgment  affirmed. 
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(10  on.  App.  880) 

SIMS  ▼.  WnXER  MFG.  CO.    (No.  8,617.) 
(Court  of  Appeals  of  Georgia.    Jan.  15,  1012.) 

(SyUahua  by  the  Court.) 

No  EbROB— SXJTFICIENOY  OF  EVIDENCE. 

No  error  appears,  and  the  evidence  de- 
mands the  yerdict  rendered  for  the  plaintiff. 

Error  from  City  Court  of  Valdosta;  J.  G. 
Cranford,  Judge. 

Action  by  the  Wilier  Manufacturing  Com- 
pany agtainst  J.  H.  Sims.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Wliitaker  &  Dukes,  for  plaintiff  in  error. 
Denmark  &  Griffin,  for  defendant  in  error. 

HIUU  O.  J.    Judgment  affirmed* 

(10  Oft.  App.  MO) 

THOMAS  ▼.  MONTICELIiO  VEHICLE  CO. 

(No.  3,286.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1012.) 

(8vUahu9  5y  the  Court.) 

L  JuBncBB  OF  THE  Peaob  (|  124*)— Proob- 

DURB— Judgment. 

In  a  suit  in  a  justice's  court  on  an  account, 
where  the  judgment  was  in  favor  of  the  plain- 
tiff, for  prrndpal  and  interest,  it  was  not  er- 
roneous for  the  justice  to  enter  a  judgment  for 
the  amount  of  interest,  as  well  as  the  prindpal, 
due  on  the  account,  at  7  per  cent,  from  the 
date  when  the  account  was  due;  nor  to  enter 
also  Si  judgment  against  the  defendant  for  the 
costs,  including  the  jury  fee  (paid  by  plaintiff, 
on  reception  of  the  vermct),  when  the  case  was 
appealed  to  a  jury  in  the  justice's  court 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec  Dig.  |  124.*] 

2.  Appeal  and  EIbbob  (|  1094*)— Re  view— 
Dbcibions  of  Intbbmediate  Coubts. 

No  error  of  law  appears,  and  there  is  some 
slight  evidence  to  support  the  verdict  in  the 
justice's  court:  hence  the  judgment  of  the 
superior  court  m  overruling  the  certiorari  must 
be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4S22-4352;  Dec.  Dig.  | 
1094.*] 

Error  from  Superior  Court,  Jasper  County; 
J.  B.  Park,  Judge. 

Action  by  the  Monticello  Vehicle  Company 
asainst  Kyer  Thomas.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

A.  Y.  Clement,  for  plaintiff  In  error.  Doyle 
CSampbell,  for  defendant  in  error. 

HITJ4,  C  J.    Judgment  affirmed* 


(10  Ga.  App.  €16) 

FABMERS'  OIL  &  QUANO  CO.  ▼.  B.  W.  RO- 
SENTHAL &  CO.    (No.  8,406.). 

(Court  of  Appeals  of  Georgia.    Dec  19,  1911. 
Behearing  Denied  Jan.  15,  1912.) 

(SyUahut  ly  the  Court.) 

L  OaMINQ    (fi  11*)--C0NTBA0I8  INVALID— IN- 
TENT OF  PaBTIES. 

The  principle  of  law  is  well  settled  that  a 
contract  which  is  valid  on  its  face  cannot  be 


held  void  by  showing  that  one  of  the  parties 
understood  and  intended  it  to  be  a  wagering 
contract  The  evidence  must  show  that  this 
understanding  and  intention  was  tnutual,  to 
render  a  contract,  otherwise  legitimate,  invalid 
on  that  ground.  Forsyth  Blfg.  Co.  v.  Castlen, 
112  6a.  205,  87  S.  E.  485,  81  Am.  St  Rep.  28; 
Stewart,  Morehead  &  Co.  v.  Postal  Telegraph 
&  Cable  Co.,  131  Gku  31,  61  S.  E.  1045,  18  U 
R.  A.  (N.  S.)  692, 127  Am.  St  Rep.  205;  Wat- 
son V.  Hazelhurst  127  Oa.  298,  56  S.  B.  459; 
Embnr  v.  Jamison,  131  U.  S.  336,  9  Sup.  Ct 
776,  33  L.  Ed.  172:  Bibb  v.  Allen,  149  U.  S. 
481,  13  Sup.  Ct  950,  37  L.  Ed.  819. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  U  19-21;  Dec  Dig.  |  11.*] 

2.   G AMINO     (I    12*)— CONTRAOTB    INVALID  — 

Sauss  fob  Futubb  Dblivjbbt. 

Executory  contracts  for  future  delivery 
of  personal  property,  which  the  vendor  does 
not  possess  or  own  at  the  time,  but  which  he 
expects  to  obtain  by  purchase  or  otherwise  be- 
fore or  by  the  date  when  the  contract  is  to  be 
executed  by  delivery  of  the  property,  are  valid, 
if  at  the  time  of  making  the  contract  an  actual 
transfer  and  sale  of  the  property  is  contemplat- 
ed by  the  parties  to  the  transaction.  Clews  v. 
Jamieson,  182  U.  S.  461,  21  Sup.  Ct  845,  45 
L.  Ed.  1183. 

[Ed.  Note. — For  other  cases,  see  Gaming. 
Cent  Dig.  f  22;   Dec  Dig.  |  12.*] 

3.  Evidence   (S  244*)— Aduissionb  — SIats- 
MSNT  BT  Agent. 

Letters  written  by  the  president  of  a  cor- 
poration, apparently  within  the  scope  of  his  du- 
ties and  pertinent  to  the  issue  under  investiga- 
tion, are  admissible  in  evidence  against  the  cor- 
poration. L.  &  N.  R.  0>.  y.  Tift,  100  Ga.  87» 
27  S.  E.  765;  MerchanU'  Bank  v.  State  Bank, 
10  WaU.  644,  19  L.  Ed.  lOOa 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  S  244.*] 

4.  Sufficiency  of  Inbtbuotionb— Sufficiew- 
CT  OF  Evidence. 

The  contentions  of  the  defendant  were 
fully  and  fairly  presented  in  the  charge,  and  his 
requests  to  diarge,  so  far  as  pertinent  and 
sound,  were  covered  by  the  general  instructions. 
The  evidence  stronglv  supports  the  verdict,  and 
no  reason  whatever  is  shown  why  another  trial 
should  be  had. 

Error  from  City  Court  of  Sandersvllle;  IL 
W.  Jordan,  Judge. 

Action  by  BI  W.  Rosenthal  ft  Co.  against 
the  Farmers'  Oil  ft  Guano  0>mpany.  Judg- 
ment for  plaintifTs,  and  defendant  brings  er- 
ror.   Affirmed. 

John  R.  Cooper  and  A«  R.  Wright,  for 
plaintifiF  in  error.  Garrard  ft  Gazan  and 
Evans  ft  Evans,  for  defendants  in  error. 

HILL^  C  J.    Judgment  affirmed. 


00  0%.  App.  280) 

SMITH  ▼.  WORLEY.     (No.  3,m) 
(Court  of  Appeals,  of  Georgia.    Jan.  16^  1912.) 

(SyUahuM  by  the  Court.) 

1.  Gabnibhkent  (§  29*)— PbopebttRbachxd. 
Where  a  creditor  of  a  nonresident  of  this 
state  sued  out  an  attachment,  and  caused  sn 
ordinary  garnishment  to  be  served  upon  a  resi- 
dent of  this  state,  and  on  the  trial  of  an  issue 
formed  upon  the  garnishee's  answer  it  appear- 
ed that  before  the  summons  of  garnishment  had 
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be«n-  senred  the  defendant  in  the  attachment 
•nit  had  transferred  the  fund  which  was  owing 
to  him  b^  the  garnishee  to  another  nonresi- 
dent creditor  as  secnrit^r  for  a  claim  less  in 
amount  than  that  due  from  the  garnishee  to 
file  defendant  in  attachment  (the  transfer,  how- 
eTer,  being  a  total,  and  not  a  partial,  transfer 
of  the  fund),  heldj  that  such  garnishment,  un- 
aided by  any  equitable  pleadings,  was  ineffec- 
tual to  reach  the  surplus  coming  to  the  defend- 
ant in  attachment  after  satisfying  the  creditor 
holding  the  transfer  as  to  the  debt  due  him. 

PSd.  Note.—For  other  cases,  see  Garnish- 
ment, Gent  Dig.  |  47;   Dec  Dig,  |  20.*] 

8.  Vbndob  and  Pubohabbb  (I  218*)— Lisn— 

PBldBJTY. 

A  deed  of  bargain  and  sale' does  not,  by 
failure  to  record  it,  lose  its  priority  over  a 
creditor  of  the  vendor  subsequently  obtain- 
ing lien  by  attachment  or  common-law  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent.  Dig.  f  400;  Dec  Dig.  |  213;* 
Attachment,  Gent  Dig.  (  151.] 

8.  ETIDBRO    (I    870*)  —  DOCUMBWTABT    Dvi- 

DSNCB— AuTHENTioATiON— Deed. 

Lawful  registration  entitles  a  deed  to  ad- 
mission in  evidence  without  proof  of  its  exe- 
cution, in  the  absence  of  an  affidavit  of  for- 
gery, though  the  registration  be  not  made  un- 
til after  suit  is  pending. 

PBSd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |§  156&-1579;  Dec  Dig.  i  370.*] 

Error  from  Superior  Court,  Elbert  Coun- 
ty; B.  F.  Walker,  Judge. 

Action  by  B.  F.  Smith  against  J.  N.  Wor- 
ley,  executor.  Judgment  for  defendant,  and 
plalntlfr  brings  error.    Affirmed. 

A.  O.  Worley  died  testate,  leaving  J.  N. 
Worley  as  Ills  executor;  the  will  being  pro- 
bated in  November,  1907.  By  the  will  the  wid- 
ow took  an  estate  for  life,  and  after  her  death 
the  estate  was  to  be  equally  divided  between 
the  testator's  seven  children,  except  that  G. 
A.  Worley  was  to  account  for  a  difference  of 
$160.91.  The  part  of  the  estate  whic)i  would 
have  come  to  O.  A.  Worley  amounted  to 
$3450.91.  Prior  to  December  1,  1910,  the 
widow  died,  and  G.  A.  Worley,  one  of  the 
children,  on  that  date  executed  and  deliv- 
ered to  S.  G.  Worley,  his  brother,  a  deed 
tn  ordinary  form,  in  which  was  conveyed 
the  grantor's  '*whole  interest,  as  an  heir,  in 
and  to  the  estate  of  A.  G.  Worley,  of  Blbert 
county,  Ga.,  for  and  in  consideration  of  the 
sum  of  $2,500."  This  conveyance  was  exe- 
cuted before  two  witnesses,  and  acknowledg- 
ed by  G.  A.  Worley  before  a  Justice  of  the 
peace  at  Miami,  Fla.,  and  was  recorded  in 
the  office  of  the  clerk  of  the  superior  court 
of  Elbert  county  on  February  27,  1911.  On 
the  back  of  the  conveyance  was  written: 
"Accepted  the  within  deed  December  7,  1910. 
J.  N.  Worley,  Executor  Estate  of  A.  G.  Wor- 
ley.** This  deed  was  reacknowledged  in  due 
form  of  law  before  the  derk  of  the  circuit 
court  of  Dade  county,  Fla.,  a  court  of  rec- 
ord, on  March  2,  1911,  and  was  re-recorded 
in  the  clerk's  office  of  the  superior  court  of 
Elbert  county,  Ga.,  on  March  10,  1911. 

On  January  81,  1911,  the  plaintiff,  Bmlth, 


sued  out  an  attachment  before  a  Justice  of 
the  peace  in  Egbert  county  against  G.  A. 
Worley,  on  the  ground  that  he  was  a  non- 
resident of  the  state,  and  caused  it  to  be 
executed  by  service  of  summons  of  garnish- 
ment upon  J.  N.  Worley,  who,  as  has  been 
stated  above,  was  the  executor  of  the  estate 
of  A.  G.  Worley.  S.  G.  Worley,  to  whom  the 
defendant  in  attacliment,  G.  A.  Worley,  had 
conveyed  his  interest  in  the  estate  by  the 
deed  mentioned  above,  testified  that  the  con- 
sideration of  the  deed  was  to  the  effect  that 
G.  A.  Worley  owed  notes  aggregating  $2,000, 
on  which  he,  the  witness,  was  Indorser,  and 
which  he  at  time  of  the  execution  of  the 
deed  agreed  to  pay  and  did  pay.  He  admit- 
ted that  there  was  a  tacit  understanding  be- 
tween him  and  G.  A.  Worley  that,  if  he  re- 
ceived from  the  executor  more  than  enough 
to  reimburse  him,  he  would  give  the  over- 
plus to  G.  A.  Worley.  It  further  appeared 
that  at  the  time  this  conveyance  was  made 
the  estate  of  A.  G.  Worley  consisted  of 
lands,  but  after  its  execution,  and  before  the 
levy  of  the  attachm^t,  it  had  been  convert- 
ed into  money  as  the  result  of  an  executor's 
sale.  The  executor  answered  that  he  had 
no  assets  in  his  hands  belonging  to  G.  A. 
Worley,  and  the  issue  was  raised  upon  a 
traverse  of  this  cmswer.  Upon  the  facts  ap- 
pearing, as  has  been  stated,  the  court  direct- 
ed a  verdict  in  favor  of  the  garnishee. 

Z.  B.  Rogen^,  for  plaintiff  in  error.  Woi^ 
ley  &  Nail,  for  defendant  In  error. 

POWELL,  J.  (aftar  stating  the  f&cts  as 
above).  [1]  1.  Unless  the  deed  by  which  G. 
A.  Worley  conveyed  his  interest  in  his  fa- 
ther's estate  to  Ills  brother  was  void,  or  fOr 
some  reason  ineffectual  as  against  the  rights 
of  the  attaching  creditor,  the  Judgment  of 
the  trial  court  is  correct,  irrespective  of  any 
equitable  rights  that  may  have  existed  owing 
to  the  fact  that  the  Interest  of  the  defendant 
in  attachment  may  have  been  greater  than 
the  amount  represented  In  the  consideration 
of  the  deed  by  which  he  conveyed  his  inter- 
est to  Ills  brother.  This  is  settled  in  prin- 
ciple by  the  case  of  Howard  v.  Porter,  99 
Ga.  649,  27  S.  E.  725,  where  It  is  held  that, 
in  this  class  of  cases,  garnishment,  unaided 
by  any  equitable  pleadings,  is  ineffectual  to 
reach  the  surplus  coming  to  the  defendant 
In  attacliment  after  his  transferee,  though 
holding  for  security  only,  has  been  satisfied. 

[2]  2.  The  deed  as  first  ^ecuted  was  not 
properly  attested  or  acknowledged.  Its  first 
record  was  IneffectuaL  The  plaintiff  con- 
tends, therefore,  that  it  was  void,  and  that 
it  took  no  precedence  over  his  rights  as  an 
attaching  creditor.  Our  registry  law,  as  con- 
tained in  Civil  Code  1910,  fi  3820,  does  not 
apply  as  to  contests  between  deeds  and  liens, 
other  than  liens  obtained  by  contract  A 
valid  deed,  though  unrecorded,  is  superior  to 
a  subsequent  Judgment  or  attachment  against 
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the  same  property.  Donovan  v.  Simmons,  96 
Oa.  340,  22  S.  E.  966.  The  proposition  is  too 
well  settled  In  this  state  to  require  an  en- 
largement of  discussion,  or  a  citation  of  au- 
thorities to  the  effect  that  a  deed  is  not  in- 
valid for  lack  of  registry  or  recordation. 

[S]  3.  The  filing  and  recording  of  a  deed 
upon  proper  attestation  or  acknowledgment 
gives  it  two  advantages  over  an  unrecorded 
deed.  The  one  is  to  prevent  its  postponement 
to  the  rights  of  third  persons  acquiring  sub- 
sequent conveyances  or  contract  liens  bind- 
ing against  the  same  property;  and  the  oth- 
er is  to  authorize  its  introduction  in  evidence 
without  further  proof  of  its  execution.  We 
have  just  shown  that  there  was  no  need  for 
record,  so  far  as  this  plaintiff  was  concerned, 
as  affecting  the  question  of  priority;  but  the 
further  point  Is  made  here  that  the  court 
erred  in  admitting  this  deed  in  evidence, 
since  it  was  not  properly  recorded  until  aft- 
er the  suit  was  pending.  It  will  be  recalled, 
from  the  statement  of  facts  prefacing  this 
opinion,  that,  it  having  been  discovered  that 
the  prior  attestation  and  record  were  inef- 
fectual, the  grantee  caused  the  deed  to  be 
properly  acknowledged,  and  to  be  re-recorded 
shortly  prior  to  the  time  of  the  trial.  It  was 
upon  this  reacknowledgment  and  re-recorda- 
tlon  that  the  Judge  admitted  it  in  evidence 
without  further  proof  of  its  execution.  The 
I>oint  is  made  that  a  case  is  to  be  tried  ac- 
cording to  the  rights  of  the  parties  at  the 
commencement  of  the  suit  This  Is  general- 
ly true,  so  far  as  relates  to  substantive  rights 
of  the  parties,  but  has  no  reference  to  mere 
matters  of  evidence.  The  competency  of  evi- 
dence and  the  methods  of  making  proof  are 
determinable  as  of  the  time  of  the  trial,  and 
not  as  of  the  time  the  suit  is  filed.  For  in- 
stance, a  deed  less  than  30  years  old  at  the 
date  of  the  filing  of  the  suit,  which  becomes 
as  much  as  80  years  old  duifing  the  pendency 
of  the  suit  and  prior  to  the  trial,  may  be  in- 
troduced in  evidence  at  the  trial  as  an 
ancient  deed,  and  without  proof  of  its  ex- 
ecution.   We  find  no  error. 

Judgment  aflQrmed. 


aO  Ga.  App.  384) 

HARltlS  V.  PAULK.     (No.  8,481.) 
(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(SyllabuM  hy  the  Court.) 

Frauds,   Statute  of  (§    81*)— Cowtraot  to 
Answer  fob  Debt  of  Another. 

The  plaintiff  havinj?  failed  to  prove  his 
ease  as  laid,  the  court  did  not  err  in  awarding 
a  nonsuit.  The  facts  in  the  present  case  dif- 
ferentiate it  from  the  case  of  Evans  v.  Grif- 
fin, 1  Ga.  App.  327,  57  S.  E.  921.  In  that  case, 
the  undertaking  of  the  defendant  to  assume 
the  obligation  of  the  original  debtor,  and  the 
absolute  release  of  the  latter  by  the  creditor 
in  connection  with  the  assumption  of  the  orig- 
inal debtor's  debt  by  the  defendant,  created  an 
original  undertaking  on  the  part  of  the  latter; 
in  the  present  case,  as  the  original  debtor  was 
not  released,  the  obligation  of  the  defendant 


was  merely  one  of  suretyship,  and  therefore 
was  required  to  be  in  writing. 

FEd.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Gent  Dig.  ||  47,  48;    Dec  Dig.  | 

Error  from  Gity  Gourt  of  Blakely ;  L.  M. 
Rambo,  Judge. 

Action  by  T.  B.  Harris  against  A.  Panlk. 
Judgment  for  defendant,  and  plalntill  brings 
error.    Affirmed. 

Glessner  &  Park,  for  plaintiff  in  error.  B. 
B.  Gollins,  for  defendant  in  error. 

RUSSELL,  J.  Harris  sued  Faulk  on  an 
action  of  complaint,  alleging  that  the  latter, 
moved  by  a  good  consideration  set  forth  in 
the  petition,  approached  him,  and  after  cer- 
tain negotiations  assumed  individually  cer- 
tain indebtedness  due  by  one  Thompson  to 
Harris.  It  was  further  alleged  that  Harris 
agreed  to  release  Thompson  from  the  indebtr 
edness  due  to  Harris.  The  contract,  as  set 
up  in  the  petition,  was  Identical  In  general 
details  with  the  one  passed  upon  by  this 
court  in  Evans  v.  Griffin,  1  Ga.  App.  827,  57 
S.  B.  921,  and  the  petition  was  not  demnr- 
rable  for  any  reason. 

Upon  the  trial  the  plaintiff  did  not  prove 
his  case  as  laid.  Instead  of  proving  that 
Thompson  was  released,  and  that  Paulk  as- 
sumed Thompson's  debt  as  an  original  un- 
dertaking, the  testimony  in  behalf  of  the 
plaintiff  merely  tended  to  show  that  Panlk 
became  surety  for  the  payment  of  the  in- 
debtedness due  by  Thompson  to  Harris.  The 
defendant  made  a  motion  for  a  nonsuit,  and, 
though  the  court  overruled  this  motion  when 
it  was  first  made  at  the  conclusion  of  the 
plaintiff's  testimony,  the  court  reconsidered 
this  ruling,  and  later  on  in  the  course  of 
the  testimony 'for  the  defendant  awarded  a 
nonsuit 

The  facts  of  the  instant  case  clearly  dis- 
tinguish it  from  the  case  of  Evans  v.  Griffin, 
supra.  In  that  case  "Evans  came  to  Griffin 
and  told  him  he  had  hired  Jordan  for  the 
jyear  1906,  to  which  Griffin  replied  it  would 
be  all  right,  but  that  Jordan  owed  him  $39.- 
42,  and  Evans  said,  'Well,  I  will  pay  it  be- 
fore I  move  him.'  At  the  time  he  moved 
Jordan,  Evans  told  Griffin  he  had  not  sold 
his  cotton,  but  that  he  would  pay  the  amount 
as  soon  as  he  sold  the  cotton.  He  did  not 
pay  the  same  as  promised;  the  promise  was 
oral.  The  plaintiff  testified  that,  while  he 
had  not  marked  the  account  on  his  books 
against  Jordan  settled,  yet  he  no  longer  con- 
sidered or  claimed  that  he  still  retained  the 
indebtedness  against  him." 

In  the  present  case,  Harris  testified:  "^I 
told  him  he  would  have  to  pay  me  my  money 
if  I  released  the  negro  from  his  agreement  to 
work  for  me.  But  he  would  not  agree  to 
that,  but  said  he  would  pay  me  half  of  the 
amount  in  the  fall  of  the  year,  and  if  the 
negro  remained  on  his  place  for  the  year 
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1908  he  would  see  that  I  got  the  balance  in 
the  fall  of  that  year.  I  agreed  to  this,  and 
let  him  have  the  negro."  Upon  cross-exam- 
ination he  testified:  "I  charged  the  negro's 
account  to  Joe  Jenkins,  by  'Louis  Thompson,' 
and  I  look  to  Joe  Jenkins  to  pay  me.  •  *  < 
I  did  not  release  Joe  Jenkins.  I  did  not  re- 
lease the  negro  from  his  indebtedness  to  me, 
but  never  called  on  him  for  payment  of  it 
I  may  have  turned  my  account  against  this 
negro  over  to  a  collection  agency  to  collect; 
but,  if  I  did,  I  don't  remember  it  It  is  true 
that  after  I  made  this  contract  with  the  de- 
fendant I  looked  to  all  of  them  for  payment 
— Joe  Jenkins,  Louis  Thompson,  and  Mr. 
Paulk.  I  expected  to  get  my  money  out  of 
one  of  them.  I  did  not  care  who  paid  me, 
so  long  as  I  got  my  money." 

We  think  the  court  was  right  in  construing 
this  testimony  as  creating  nothing  more  than 
a  contract  of  suretyship,  which,  under  the 
statute  of  frauds,  must  have  been  In  writing 
to  be  enforceable.  Even  if  in  a  sense  the 
plaintiff  proved  his  case  in  his  direct  testi- 
mony, yet  on  cross-examination^  construing 
his  testimony  by  the  rule  laid  down  In  Evans 
y.  Josephine  Mills,  119  6a.  448  (2),  46  S.  B. 
674,  he  disproved  his  right  to  recover.  Ck)n- 
sequently  the  award  of  a  nonsuit  was  not 
error.  In  the  case  of  Evans  v.  GrifEln,  the 
creditor  accepted  the  substitution  of  the  de- 
fendant in  lieu  of  the  original  debtor,  and 
absolutely  released  the  latter.  In  the  case 
at  bar,  as  the  creditor  testified  himself  that 
he  had  neither  released  the  original  debtor 
nor  a  former  surety,  it  cannot  be  said  that 
he  agreed  to  an  assumption  by  Paulk  of 
Thompson's  liability  as  an  original  under- 
taking on  Faulk's  part  In  entire  substitution 
for  Thompson's  prior  llabUlty. 

Judgment  affirmed. 

(10  Oft.   App.  306) 

PATTERSON  ▼.  GEORGIA,  P.  &  A  RT.  CO. 

(No.  3,440.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 
(Sylldhu9  hy  the  CourtJ 

G0NTRA.0T8    (|   26*)   »  ACTION    FOB    BBEACH— 
EVIDENCB. 

The  action  being  for  breach  of  contract, 
and  the  evidence  not  authorizing  the  concln- 
sion  that  the  minds  of  the  parties  (who  nego- 
tiated with  each  other  by  correapondence)  ever 
met  upon  the  same  thin^  in  the  same  sense, 
and,  therefore,  there  bemg  no  proof  that  a 
contract  ever  existed  between  the  parties,  judg- 
ment was  properly  rendered  in  favor  of  the 
defendant. 

TEd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §|  119,  120;   Dec  Dig.  |  2(i.*] 

Error  from  City  Court  of  Bainbridge;  W. 
M.  Harrell,  Judge. 

Action  by  A.  J.  Patterson  against  the 
Grcorgla,  Florida  &  Alabama  Railway  Com- 
pany. Judgment  for  defendant,  and  plain- 
titf  brings  error.    Affirmed. 

R.  G.  Hartsfield.  for  plaintiff  in  error.  J. 
R.  Pottle,  for  defendant  in  error. 


RUSSELL,  J.  This  case  was  submitted  to 
his  honor.  Judge  Harrell,  of  the  dty  court 
of  Bainbridge,  for  his  determination  without 
the  intervention  of  a  Jury,  and,  after  a  con- 
sideration of  the  evidence,  the  court  render- 
ed a  judgment  In  favor  of  the  defendant 

The  action  was  one  for  damages  which 
the  plaintiff  claimed  he  had  suffered  by  rea- 
son of  the  breach  of  a  contract  of  sale, 
under  which  he  became  the  purchaser  of  a 
certain  canning  plant  The  negotiations 
were  between  Patterson,  the  plaintiff,  who 
resided  In  Greenville,  Tenn.,  and  0*Dell, 
who  was  the  general  manager  of  the  defend- 
ant at  Bainbridge,  Ga.,  and  were  all  carried 
on  by  correspondence,  which  is  contained  in 
the  record.  The  plaintiff  testified  by  Inter- 
rogatories, from  which  it  appears  that  the 
parties  had  never  met  in  person.  Numbers 
of  letters  were  exchanged,  and  several  tele- 
grams. The  correspondence  began  by  a  let- 
ter from  O'Dell  to  Patterson  on  February 
6,  1908,  and  continued  without  Intermission 
of  more  than  two  or  three  days  until  April 
6,  1908.  It  cannot  serve  any  useful  purpose 
to  detail  Its  contents.  It  may  be  said  that 
Patterson  first  took  an  option.  He  did  not 
comply  with  that  option,  and  still  the  cor- 
respondence was  continued,  and  the  con- 
tract might  have  been  created,  even  after 
the  expiration  of  the  option.  If  it  was  not 
apparent  that  the  minds  of  the  parties  never 
did  meet  upon  the  same  thing  In  the  same 
sense.  There  was  disagreement  as  to  what 
was  actually  to  be  delivered,  and  much  cor- 
respondence over  this,  without  any  definite 
understanding.  There  is  likewise  apparent 
all  through  the  correspondence  a  determina- 
tion on  the  part  of  each  party  to  insist  up- 
on his  own  preference  as  to  the  method  of 
payment  0*Dell  insisted,  each  time  that  he 
referred  to  it,  that  payment  should  be  made 
at  Bainbridge,  and  Patterson  as  often  insist- 
ed that  0*Dell  should  draw  on  him  through 
either  bank  in  Greenville,  and  gave  refer- 
ences as  to  hlB  complete  solvency. 

It  would  be  fruitless  to  refer  to  the  num- 
ber of  minor  matters  In  the  correspofidence 
which  indicate  continual  contention,  rather 
than  fixed  concurrence  of  opinion,  in  regard 
to  the  details  of  the  proposed  bargain.  If 
the  statement  of  CDell  that  the  canning 
plant  was  complete  could  have  been  insist- 
ed upon  by  Patterson  (and,  of  course,  the 
delivery  of  a  complete  plant  could  have 
been  demanded  if  the  other  terms  of  the 
first  proposal  had  been  complied  with),  still 
there  had  been  no  definite  acceptance  by 
Patterson  of  0*Deirs  offer  prior  to  the 
time  that  O'Dell  notified  Patterson  that  some 
of  the  machinery  or  equipment  was  missing, 
and,  of  course,  after  that  time,  if  the  parties 
had  traded  at  all,  O'Deirs  first  offer  of  a 
complete  canning  factory  must  be  deemed 
to  have  been  withdrawn,  and  is  qualified  by 
the  later  statement  that  some  of  the  acces- 
sories of  the  canning  factory  had  \)e&x  stol- 
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en.  As  Patterson  did  not  know  what  parts 
were  missing,  and  continually  expressed  a 
desire  for  transportation  to  come  and  inves- 
tigate, it  could  not  thereafter  be  said  that 
the  minds  of  the  parties  had  agreed,  or 
could  agree,  on  what  was  actually  to  be  sold 
by  the  one  and  purchased  by  the  other. 
Judgment  affirmed. 

ao  Ga.  App.  IM) 

DUREN  T.  LAYTON.     (No.  3,642.) 
(Court  of  Appeals  of  Georgia.    Jan.  15,  1912." 

(BwUahw  by  th0  Court  J 

1.  Certiorabi  (§  70*)— Review— Appeal  from 

INTEBMEDIATB    CoURT    —    PRESENTATION    OF 

Questions  in  Trial  Court. 

Questions  not  made  before  the  magistrate 
when  the  case  was  tried^  nor  before  the  supe- 
rior court  on  certiorari  to  review  the  magis- 
trate's judgment,  cannot  be  raised  for  the  first 
time  in  this  court 

[Ed.  Note.—For  other  cases,  see  Certiorari. 
Cent.  Dig.  §§  195-208;    Dec.  Dig.  §  70.*] 

2»  Appxal  and  Errob  (f  1170*)— Review^ 
Harmless  Brbob  —  Decision  Correot  on 
Mxrits. 
.  The  finding  of  the  justice  in  favor  of  the 
plaintiif  being  right  under  the  evidence,  and 
being  approved  b^  the  judge  of  the  superior 
court  on  certiorari,  will  not  be  interfered  with 
by  this  court  because  of  merely  technical  ob- 
jections or  immaterial  errors  of  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  tj  4540-4545;  Dec.  Dig.  | 
1170.*] 

Error  from  Superior  Court,  Thomas  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  by  John  Layton  against  D.  C  Du- 
r^i.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Snodgrass  &  Maclntyre,  for  plaintiff  in  er- 
ror. H.  J.  Maclntyre,  for  defendant  in  er- 
ror. 

HILU  Oi  J.    Judgment  afiOrmed. 


CIO  Oa.  App.  S60) 

NUNEZ  GIN  &  WABEHOUSB  CO.  T. 
MOORE.     (No.  3,524.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 
(ByUabui  5y  the  Court.) 

CORFOBATIONS    (|f    899,    408*)— EVIDENCE     (| 

419*)  —  Powers  of  Corporation  —  Repre- 
sentation BT  Offioebs— Pabol  Bvidenoe 

AFTEOnNG   WBITINaS. 

Where  a  gin  and  warehouse  company  holds 
out  a  person  as  its  general  manager,  the  title 
implies  power  to  make  any  contracts  ordinarily 
necessary  for  the  conduct  of  Its  business.  Au- 
thority to  execute  a  promissory  note  for  the 
purchase  of  an  engine  and  boiler,  and  to  bind 
the  corporation  for  its  payment,  would  be  pre- 
sumed to  be  within  the  scope  of  the  general 
manager's  authority.  But  neither  the  general 
manager  nor  any  other  officer  of  a  corporation 
has  power  or  authority  to  purchase  its  capital 
stock,  and  to  bind  the  corporation  for  the  pay- 
ment therefor  by  promissory  note  or  other- 
wise.   Parol  evidence  is  always  admissible  to 


show  the  consideration  of  a  note,  and  conse- 
quently the  court  erred  in  strildng  the  plea  of 
the  defendant,  and  in  excluding  testimony  of- 
fered by  it  tending  to  show  that  the  note  in  the 
present  case  was  given  to  pay  for  $250  of  the 
amount  of  stock  subscribed  by  the  defendant, 
and  especially  as  the  payment,  if  made,  would 
result  in  the  purchase  of  that  amount  of  stock 
by  the  corporation  itself,  or  the  redaction  of 
the  capital  stock  in  that  amount 

[Ed.  Note.—For  other  cases,  see  (Corpora- 
tions, Cent.  Dig.  {S  1602-1610,  1677,  1678: 
Dec.  Dig.  §§  399,  408;*  Evidence,  Cent  Dig.  ij 
1912-1928;  Dec  Dig.  (  419.*1 

Error  ftrom  City  (Court  of  Swainsboro ;  H. 
R.  Daniel,  Judge. 

Action  by  Mrs.  Z.  Q.  Moore  against  the 
Nunez  Gin  &  Warehouse  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

T.  N.  Brown,  for  plaintiff  in  error.  Smith 
&  Kirkland,  for  def aidant  in  error. 

RUSSmJL,  J.    Jadgment  reversed. 


(10  Qa.  App.  SS2) 

LACKEY  v,  OLD  KENTUCKY  MFG.  CO. 

(No.  3,593.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(SyUahuM  by  the  Court,) 

L  Justices  of  the  Peace  (|  208*)— Review 
—  Habjcless  Ebbob  —  Admission  ow  Evi- 
denob. 

In  a  suit  on  an  account,  in  a  justice's 
court,  where  the  account  was  verified  by  the 
aflSdavit  of  the  plaintiff,  and  a  counter  affidavit 
was  filed  by  the  defendant,  while  the  justice 
was  not  authorised  to  enter  a  judgment  in  fa- 
vor of  the  plaintiff  on  his  verification  of  the 
account,  without  other  proof,  yet  it  was  harm- 
less error  to  admit  the  aflSdavit  of  verification 
in  evidence,  where,  in  addition  to  the  affidavit, 
other  proof  was  submitted  in  support  of  the 
correctness  of  the  account,  which  was  suffi- 
cient for  that  purpose,  irrespective  of  the  af- 
fidavit of  verification*    Civil  Code  1910,  fi  4730. 

[Ed.  Note.—For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  817;  Dec  Dig.  §  208.*] 

2.  Appeal  and  Ebbob  (|  1094*)— Review- 
Decisions  OF  INTEBICEDIATB  COUBTS— QUES- 
TIONS OF  Fact. 

This  case  involves  onlv  $12.  There  was 
evidence  to  support  the  finding  of  the  jury 
in  the  justice's  court  in  favor  of  the  plaintiff, 
and  no  material  error  of  law  appears.  The 
judgment  of  the  superior  court,  overruling 
the  certiorari,  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4822^-4352;  Dec  Di^.  I 
1094.*! 

Error  from  Superior  Court,  Paulding 
County;  Price  Edwards,  Judge. 

Action  by  the  Old  Kentucky  Manofiictar- 
ing  Company  against  S.  W.  Lackey.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   AflQrmed. 

0.  D.  McGregor,  for  plaintiff  in  error.  F. 
M.  Richards,  for  defendant  in  error. 

HILIi,  G.  J.    Judgment  affirmed. 
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(U3  Va.  il) 

DUDLEY  V.  LEWIS  SHOE  CO. 

(Sapreme  Court  of  Appeefls  of  yirgixiia.     Jan. 

18,  1912.) 

!•  Landlobd  and  Tenant  (S  ieo*>— Injubiks 
TO  Tenant  from  Dbfects—Sufficienot  of 

I>ECLABATION. 

The  declaration  in  an  action  by  a  tenant 
•f  a  lower  floor  against  the  landlord  for  in- 
jariea  to  plaintifTs  goods  by  water  coming 
tlirongh  the  ceiling  from  pipes  negligently  per- 
mitted to  freeze  and  burst  heldi  when  construed 
with  the  bill  of  particulars,  to  sufficiently  de- 
scribe the  pipes  and  allege  the  acts  constituting 
defendant's  negligence. 

[Ed.  Note.~For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  $  169.*] 

iL  LAlf DLOBD  AND  TENANT  (|  1(59*)— INJXTBIBS 

TO  Tenant— Actions— INBTBUCTIONS. 

In  a  tenant's  action  against  his  landlord 
for  injuries  to  a  stock  of  goods  by  negligently 
permitting  a  water-closet  pipe  on  the  second 
floor  to  freeze  and  burst,  an  instruction  that  if 
it  was  defendant's  duty  to  repair  the  pipes, 
and  plaintiff  had  no  control  over  them,  then 
it  was  defendant's  duty  to  use  ordinary  care 
in  inspecting  the  pipes  so  as  to  prevent  them 
from  freezing,  bursting,  and  overflowing,  and 
if,  under  the  lease  of  another  tenant  who  used 
the  water-closet  whidi  burst,  it  was  defendant's 
duty  to  care  for  the  pipes  therein,  she  was  bound 
to  use  ordinary  care  to  prevent  them  from 
freezing,  bursting,  and  discharging  water  on 
plaintive  goods,  and  the  fact  tibit  such  other 
tenant  called  attention  to  needed  repairs  in  the 
closet  would  not  affect  the  responsibility  which 
defendant  owed  to  other  tenants,  was  mislead- 
ing where  the  evidence  showed  that  the  other 
tenant  had  exclusive  control  of  the  closet,  and 
that  defendant  could  not  gain  access  thereto 
without  obtaining  the  key  from  such  tenant,  and 
the  only  duty  assumed  by  defendant  in  respect 
to  plumbing  was  to  unstop  all  waste  pipes 
which  became  choked  by  the  carelessness  of 
those  using  them,  and  to  repair  all  water  pipes 
that  burst  from  freezing  because  of  failure  to 
turn  the  water  off. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  1 169.*] 

8.  Tbial  (I  260*)— IN8TBTJCT10N8— Reque^s— 

Chabobb  Albeady  Given. 

Bequested  charges 'fully  covered  by  charges 
given  are  properly  refused. 

[B^.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |§  651-665;   Dec.  Dig.  §  260.*] 

4.  TBiAii  (I  250*)— iNSTBUcnoNft— Requests— 

Abstbaot  Instbuctions. 

Instructions  consisting  of  abstract  proposi- 
tions of  law  whidi  were  immaterial  were  prop- 
erly refused. 

[£id.  Note.— EV>r  other  cases,  see  Trial,  Cent. 
Dig.  II  584-586 ;  Dec.  Dig.  |  250.*] 

Error  to  Corporation  Court  of  City  of 
Danville. 

Action  by  the  Lewis  Shoe  Company  against 
Lacy  B.  Dudley.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

The  following  is  the  declaration  and  bill 
of  particnlars: 

"Declaration. 

"B.  T.  Lewis,  doing  business  as  the  Lewis 
Shoe  C(»npany,  plaintiff,  complains  of  Lncy 
B.  Dudley,  defendant,  of  a  plea  of  tresspass 
on  the  case,  for  this,  to  wit :  That  on  a  cer- 
tain day,  to  wit,  on  the  SOth  day  of  Deoem* 


her,  1909,  and  before  that  time,  said  defend- 
ant was  the  owner  of  a  certain  lot  of  land  in 
the  city  of  Danville,  on  the  northern  side  of 
Main  street,  at  or  near  Its  intersection  by 
Union  sti^eet,  with  a  large  three-story  brick 
building  thereon,  commonly  known  as  The 
Dudley  Block.' "  That  said  building  was  and 
is  used  by  defendant  for  letting  the  same 
to  sundry  tenants  for  certain  rents  charged 
therefor,  the  lower  or  ground  floors  thereof 
being  rented,  or  let,  to  merchants  for  the 
storage  and  sale  of  sundry  kinds  of  goods 
and  merchandise,  while  the  upper  or  second, 
and  third  stories  thereof  are  let  by  defend- 
ant to  sundry  tenants,  who  use  the  same  for 
offices,  clubrooms,  etc.,  with  access  thereto 
by  means  of  stairways  and  halls.  That 
plaintiff  as  tenant  of  defendant  occupies  one 
of  the  ground  floor  rooms  of  said  building, 
designated  as  No.  440,  together  with  the 
basement  room  thereunder,  for  which  he 
pays  said  defendant  a  certain  rent  in  month- 
ly installments,  which  he  uses  as  a  shoe  and 
hat  store,  and  in  which  two  rooms,  on  De- 
cember 30, 1909,  he  had  a  large  and  valuable 
stock  of  shoes,  hats,  hosiery,  and  like  mer- 
chandise, neatly  packed  in  boxes,  cases,  and 
drawers,  in  good  condition  for  exhibition  and 
the  sale  thereof  to  purchasers.  That  in  the 
second  story  of  said  building  and  Immedi- 
ately over  the  said  storeroom  and  basement 
occupied  by  plaintiff  are  water-closets  for 
the  use  of  the  tenants  of  the  rooms  and  of-, 
flees  on  said  second  floor,  which  said  water- 
closets  are  furnished  with  water,  conducted 
thereto  in  pipes  connecting  with  a  large  res- 
ervoir owned  by  the  dty  of  Danville.  That 
said  pipes  connecting  with  said  closets,  over 
plaintifTs  said  storeroom  as  aforesaid,  were 
under  the  control  of  defendant,  and  were 
negligently  and  carelessly  erected  and  main- 
tained by  defendant,  exposed  to  tlie  action 
of  the  weather,  without  any  protection 
against  freezing  and  without  any  device  for 
carrying  off  water  which  might  overflow 
from  said  closets,  or  otherwise  escape  from 
said  pipes  and  descend  upon  the  plaintiff's 
goods  in  the  room  beneath  the  same.  That 
it  was  the  duty  of  defendant  to  use  due  and 
proper  care  in  erecting  and  maintaining  said 
water  pipes  and  to  keep  them  in  repair  for 
the  protection  of  plaintiff,  and  his  property, 
against  the  freezing  of  the  water  therein 
and  the  consequent  bursting  and  flooding  of 
his  said  merchandise  with  water.  That 
plaintiff  had  no  right  of  control  over,  or  of 
access  to,  said  water  pipes,  but  his  protec- 
tion against  water  which  might  flow  there- 
from depended  entirely  upon  the  due  ex- 
ercise of  care  over  them  by  defendant,  un- 
der whose  control  they  were.  That  after 
having  negligently  erected  said  water  pipes 
in  said  closets  over  the  store  occupied  by 
plaintiff  for  the  purpose  and  use  aforesaid, 
so  that  they  were  exposed  to  the  weather 
and  liable  to  be  burst     by  freezing  of  the 


•For  other  eases  s«e  same  topic  and  sectloa  NUMBBR  in  Deo.  Dig.  4  Am.  Dig.  Kty  No.  Sanas  *  Rep'r  Xndeias 
73  S.E.-28 
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water  therein,  and  baving  failed  to  make 
any  provision  to  protect  plaintiff  from  wa- 
ter which  might  escape  from  said  pipes  and 
descend  upon  his  merchandise,  defendant 
negligently  and  carelessly  failed  and  refused 
to  inspect,  look  after,  and  cause  the  water 
in  said  pipes  to  be  cut  off.  And  during  a 
certain  time,  to  wit,  during  December,  1909, 
defendant  carelessly  allowed  the  water  to 
remain  in  said  pipes  for  several  days  and 
nights,  exposed  to  very  cold  weather,  with- 
out cutting  the  same  off,  or  making  any  at- 
tempt to  prevent  the  freezing  therein  of  the 
water,  the  bursting  of  said  pipes,  and  flood- 
ing of  plaintlflTs  merchandise  by  water,  so 
that  on  a  certain  day  or  night,  to  wit,  on 
December  30,  1909,  said  pipes,  after  having 
been  frozen,  burst  in  the  nighttime,  in  one 
of  the  said  water-closets  over  plaintiff's  store- 
room, and  the  pressure  of  the  water  in  said 
reservoir  forced  the  water  in  great  quantities 
through  the  said  burst  pipe,  and  thence, 
passing  through  the  unprotected  floor  of 
said  water-closet  Into  plaintiff's  storeroom, 
flooded  his  said  stock  of  shoes,  hats,  hosiery, 
shoe  boxes,  cases,  leather  goods,  etc.,  great- 
ly disordering,  defacing,  and  damaging  the 
same.  Also,  by  nature  of  the  premises, 
plaintiff  was  then  and  there  put  to  much 
expense  in  endeavoring  to  save  his  said  stock 
from  further  damage,  and  to  repair  said 
damaged  goods  and  make  the  same  as  wor- 
thy as  possible;  and  of  advertising  said 
damaged  merchandise,  all  of  which  created 
much  disorder  and  confusion  in  his  said 
store,  and  for  a  long  time  prevented  the 
usual  carrying  on  of  his  business,  by  rea- 
son of  all  of  which  plaintiff  was  greatly 
damaged,  to  wit,  to  the  amount  of  $4,000. 
"Therefore  he  brings  this  suit" 


«i 


Bill  of  Particulars. 
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'Bill  of  particulars  showing  location  of 
and  the  particular  pipe  on  defendant's  prem- 
ises, which,  so  far  as  plaintiff  can  discover, 
bursted,  as  alleged  In  the  declaration,  and 
from  which  the  water  escaped  and  descended 
on  plaintiff's  merchandise. 

"(1)  The  water-closet  which  contained  the 
pipes  complained  of  is  situated  on  the  sec- 
ond floor  of  defendant's  said  building,  im- 
mediately over  the  rear  comer  of  plaintiff's 
said  storeroom,  being  the  nearest  rear  cor- 
ner to  Union  street 

"(2)  The  particular  pipe  which  was  al- 
lowed to  freeze  and  burst  as  alleged  in  the 
declaration  was  a  certain  pipe,  to  wit,  a 
pipe  called  a  supply  pipe.  In  that  particular 
department  of  said  closets  set  apart  and  des- 
ignated by  defendant  for  the  use  of  Dr.  Ju- 
lian M.  Robinson." 

The  demurrer  was  on  the  ground  that  the 
declaration  failed  to  state  with  sufl9cient 
certainty  what  water  pipes  and  their  loca- 
tion, the  bursting  of  which  is  claimed  to 
have  Inflicted  damage  upon  plaintiff's  goods, 
and  also  upon  the  ground  that  the  allegation. 


"that  said  pipes  connecting  with  said  closets 
over  said  storeroom  as  aforesaid  were  negli- 
gently and  carelessly  erected  and  maintain- 
ed by  defendant"  does  not  state  of  what 
such  negligence  consisted  with  sufficient  def- 
initeness  to  advise  defendant  of  what  acts 
of  negligence  she  is  charged  with. 

B.  W.  Peatross  and  Harris  ft  Harris,  for 
plaintiff  In  error.  Julian  Meade,  for  defoid- 
ant  in  error. 

HABRISON,  J.  The  defendant  in  error 
was  a  tenant  of  the  plaintiff  in  error,  oc- 
cupying one  of  several  stores  in  the  "Dudley 
Block,"  situated  on  the  comer  of  Main  and 
Union  streets,  in  Danville.  The  second  and 
third  stories  of  the  building,  which  cover 
all  the  stores  In  the  block,  were  occupied 
by  numerous  tenants  as  offices,  lodgerooms, 
clubrooms,  etb.,  the  landlord  occupying  no 
part  of  the  building,  and  retaining  no  poiv 
tlon  thereof  for  her  own  use.  The  building 
was  supplied  throughout  for  the  conven- 
ience of  the  tenants,  with  water  pipes,  taking 
water  to  the  respective  apartments.  Tlie 
building  was  not  supplied  with  heat  and 
was  not  attended  to  or  looked  after  by  a 
janitor  or  any  other  person  in  the  employ- 
ment of  the  landlord;  the  respective  ten- 
ants haying  their  own  servants,  and  furnish- 
ing the  heat  for  their  respective  apartments. 
A  water-closet  was  situated  on  the  second 
floor,  over  the  store  of  the  defendant  in  er^ 
ror,  which  was  in  the  exclusive  occupation 
and  use  of  Dr.  Bobinson,  one  of  the  tenants 
on  that  floor.  On  the  night  of  December 
30,  1909,  the  pipe  In  this  closet  burst  as  a 
result  of  freezing  and  thawing,  and  the  wa- 
ter overflowed  the  closet  ran  through  the 
floor  and  ceiling  Into  the  store  l>elow  of  the 
defendant  in  error,  flooding  and  greatly 
damaging  its  stock  of  goods.  Thereupon  this 
suit  was  brought  by  the  Lewis  Shoe  Com- 
pany to  recover  damages  for  the  loss  sus- 
tained. There  was  a  verdict  and  Judgment 
for  the  plaintiff,  to  which  Judgment  this 
writ  of  error  was  awarded. 

[1]  There  was  no  error  in  the  court's  re- 
fusal to  sustain  the  demurrer  to  the  decla- 
ration. The  material  facts  are  distinctly 
alleged,  leaving  no  need  for  conjecture  as  to 
any  fact  upon  which  the  right  of  recovery 
was  based.  The  declaration,  together  with 
the  bill  of  particulars  filed  therewith,  gave 
full  and  sufficient  notice  of  the  nature  and 
character  of  the  plaintiff's  claim,  pointing 
out  the  particular  pipe  which  burst  and  its 
location. 

In  the  case  of  Kecoughtan  Lodge  v.  Stein- 
er  &  Kaufman,  106  Va.  589,  66  S.  B.  569, 
where  the  building  was  under  the  superin- 
tendence and  control  of  a  janitor,  who  was 
the  employ^  and  agent  of  the  landlord,  quot- 
ing from  Famham  on  Waters  and  Water 
Bights,  it  is  said:  "If  the  injury  la  caused 
by  leakage  from  pipes  in  other  portions  of 
the  building  than  that  occupied  by  the  iih 


VaO 


DUDLEY  T.  liEWIS  SHOS  00. 


435 


jured  tenant,  the  question  of  the  landlord's 
liability  will  depend  upon  his  connection 
with  the  Injury.  He  is  liable  for  all  Inji^rles 
resultln^r  from  his  own  negligence,  and  an 
exemption  clause  in  the  lease  will  not  In- 
clude such  Injury." 

We  find  a  full  and  very  helpful  discussion 
of  the  duties  and  liabilities  of  landlord  and 
tenant  In  the  case  of  McCarthy  t.  New  Tork 
Ck>anty  Savings  Bank,  74  Me.  315,  43  Am. 
Rep.  B91,  In  that  case  the  room  occupied  by 
the  tenant  was  furnished  with  a  water  basin 
the  apertures  of  which  were  not  sufBcient 
to  carry  ofT  all  the  water  that  was  delivered 
by  the  faucet  when  left  open.  The  tenant 
leiN;  the  faucet  open,  and  the  water  over^ 
flowed  and  Injured  the  goods  of  another 
tenant  occupying  rooms  on  a  lower  story. 
It  was  held  that  the  landlord  was  not  liable, 
the  court  saying:  "There  is  nothing  to  In- 
dicate that  his  (the  tenant's)  control  of  the 
fiiucet  which  he  negligently  left  open  over- 
night, thereby  causing  the  damage  alleged, 
was  not  as  exclusive  of  any  rightful  exer- 
cise of  authority  by  the  landlord  in  regard 
to  its  use  as  was  his  possession  of  any  part 
of  the  leased  premises.  The  bowl  supplied 
with  water  was  In  the  room  when  Flske  be- 
gan his  tenancy  xmder  the  defendants. .  He 
used  it  and  paid  the  rent.  He  was  tenant 
of  the  bank  as  to  the  bowl  and  its  appur- 
tenances, as  of  the  other  parts  of  the  room, 
and  with  such  rights  of  possession  and  con- 
trol as  pertained  to  the  tenancy.  These  fix- 
tures were  leased  to  him,  and  as  lessee  he 
was  the  actual  occupant  of  them."  Again 
it  Is  said :  "That  water  was  introduced  into 
the  building  by  the  bank,  that  they  caused 
the  pipes  to  be  laid  and  maintained  and 
paid  the  water  rates,  are  not  facts  which 
tend  to  show  their  direct  and  present  con- 
trol of  faucets  within  the  rooms  of  their 
tenants.  They  may  enter,  if  necessary,  to 
change  or  repair  the  pipes,  but,  while  the 
room  with  Its  fixtures  is  In  the  possession  of 
a  tenant,  it  is  he  who  sustains  to  third  per- 
sons the  liability  of  an  occupant,  as  the 
landlord  sustains  that  of  owner.**  And,  fur- 
ther, it  is  said:  '*The  liability  of  the  land- 
lord does  not  follow  from  the  fadt  that  the 
building  does  not  contain  the  latest  and  most 
improved  system. of  water  pipes.  He  does 
not  Insure  against  the  negligence  of  his  ten- 
ants, nor  is  he  bound  to  construct  his  build- 
ing so  as  to  reduce  the  possibilities  of  dam- 
age from  such  negligence  to  an  absolute 
minimum." 

In  2  Shearman  &  Redfleld  on  Negligence, 
S  723,  it  is  said:  "If  the  landlord  provides 
pipes  and  other  plumbing  of  good  quality 
and  surrenders  possession,  the  tenant  only 
is  responsible  for  the  mode  In  which  these 
things  are  used,  and  for  any  overfiow  caused 
either  by  neglect  to  turn  off  the  water,  or  by 
such  misuse  of  the  works  as  deprives  them 
of  power  to  stop  the  flow  of  water." 

In  the  case  at  bar,  the  uncontradicted  evi- 


dence shows,  in  addition  to  what  has  been 
already  stated,  that  the  building  in  question 
was  planned  and  erected  under  the  super- 
vision of  a  competent  architect,  that  the 
plumbing  work  was  done  by  an  experienced 
plumber,  and  the  material  used  the  best  the 
market  afforded;  that  the  water-closets 
were  properly  located;  and  that  each  of 
them,  including  the  one  used  and  occupied 
by  Dr.  Robinson,  was  provided  with  a  stop 
cock  on  the  supply  pipe  which  ran  up  to 
each  tank,  and  ,was  within  easy  reach  of 
any  one  who  desired  to  turn  off  the  water, 
and  thereby  prevent  its  escape  In  the  event 
of  freezing;  that  Dr.  Robinson  was  the  sole 
occupant  and  had  the  exclusive  use  and  con- 
trol, In  connection  with  the  ofilces  rented  by 
him,  of  the  water-closet  In  which  the  pipe 
froze  and  burst;  that  the  key  hung  In  his 
office,  where  the  landlord  could  and  did  get 
at  it  when  repairs  were  to  be  made;  that 
whenever  the  water-closet  became  stopped 
up,  or  in  any  way  out  of  order,  he  notified 
the  agents  of  the  landlord,  and  they  always 
repaired  it  or  put  It  in  order;  that  four 
days  prior  to  the  bursting  of  the  pipe  which 
did  the  damage  complained  of,  when  it  was 
very  cold,  he  tried  to  turn  the  stop  cock 
and  stop  the  flow  of  water  in  his  tank,  but 
it  was  frozen  and  would  not  turn,  and  that 
it  remained  frozen  for  four  days;  that  he 
did  not  tell  the  tenant  below  of  the  frozen 
pipe  above  him  and  did  not  notify  the  agents 
of  the  landlord  that  the  pipe  was  out  of 
order,  because  it  had  frozen  before  and  al- 
ways melted,  and  he  thought  it  would  do 
so  again. 

[2]  The  plaintiff  asked  for  two  instruc- 
tions, which  were  given,  over  the  protest  of 
the  defendant,  as  follows:' 

"(1)  The  court  Instructs  the  jury  that  If 
they  believe  from  the  evidence  that  It  was 
the  duty  of  the  defendant  to  look  after  and 
keep  in  repair  the  water  pipes  in  the  water- 
closet  used  by  Dr.  J.  M.  Robinson  in  con- 
nection with  the  office  let  to  him  by  the  de- 
fendant, and  that  plaintiff  had  no  right  or 
control  over  said  pipes,  then  the  court  In- 
structs the  jury  that  it  was  the.  duty  of  de- 
fendant to  use  ordinary 'and  reasonable  care 
in  Inspecting  and  caring  for  said  pipes  so 
as  to  prevent  them  from  freezing,  bursting, 
and  overflowing  the  premises  of  plaintiff, 
situated  under  them. 

"(2)  The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  In  this  cause 
that  under  the  rental  contract  or  agree- 
ment between  defendant  and  Dr.  Julian  Rob- 
inson it  was  the  duty  of  defendant,  Lucy 
B.  Dudley,  to  look  after,  care  for,  and 
keep  in  order  the  water  pipes  In  the  closet 
rented  to  and  occupied  by  Dr.  Julian  Robin- 
son, that  then  it  was  her  duty  to  use  ordi- 
nary and  reasonable  care  to  prevent  said 
water  pipes  from  freezing,  bursting,  and 
discharging  water  on  the  goods  of  the  plain** 
tiff,  and  the  mere  fact  that  the  tenant,  Dr. 
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Robinson,  may  haye  called  attention  to 
needed  repairs  to  the  pipes  in  his  doset, 
and  requested  the  defendant  to  enter  and 
make  such  repairs,  does  not  shift  the  re- 
sponsibility or  duty  which  she  may  have 
owed  to  oUier  tenants  in  her  building  to  him." 

These  instructionB  were  misleading,  with- 
out evidence  to  support  them,  and  were  well 
calculated  to  impose  upon  the  defendant, 
as  landlord,  responsibility  for  duties  she 
was  under  no  obligation  to  perform.  There 
is  no  evidence  tending  to  show  that  it  was  the 
duty  of  the  defendant  to  look  after  and  care 
for  the  pipes  in  Dr.  Robinson's  office  with  a 
view  to  keeping  them  from  freezing  and 
bursting.  On  the  contrary,  the  evidence 
shows  that  Dr.  Robinson  had  been  placed 
In  the  exclusive  possession  and  control  of 
the  water-closet  td  which  no  one,  not  even 
the  landlord,  had  access,  except  by  procur- 
ing from  him  the  only  key  that  opened  the 
door  to  the  closet;  that  the  only  duty  de- 
volving upon  the  landlord  in  connection 
with  the  closet  was  to  repair  it  or  put  it  in 
order  wheneter  notified  that  it  was  out  of 
order,  which  she  had  always  done  promptly. 
The  evidence  on  this  point  is  uncontradicted 
and  conclusive,  and  shows  that  the  defend- 
ant's sole  duty  with  respect  to  this  closet 
was  exactly  the  same  that  she  assumed  un- 
der her  written  lease  with  the  plaintifT, 
which  provides,  as  her  obligation  in  this 
matter,  '*that  she  will  unstop  all  wfiste  pipes 
that  may  become  choked  by  negligence  or 
inattention  on  the  part  of  those  using  them, 
and  will  repair  all  water  pipes  that  may 
burst  from  freezing  because  of  failure  to 
turn  the  water  off." 

The  instructions  erroneously  told  the  jury 
that  the  duty  of  the  landlord  to  repair  the 
pipes  when  out  of  order  imposed  upon  her 
the  duty  of  preventing  them  from  getting 
out  of  order;  in  other  words,  that  it  was 
her  duty  to  inspect  and  care  for  the  pipes 
In  Dr.  Robinson's  closet  so  as  to  prevent 
the  vrater  in  them  from  freezing  and  the 
pipes  from  bursting.  There  is  no  evidence 
In  support  of  this  proposition.  The  instruc- 
tions ignored  the  difference  between  the 
duty  of  the  landlord  in  the  matter  of  re- 
pairing and  keeping  pipes  in  order  and  the 
duty  of  the  tenant  in  his  use  of  the  premises 
to  avail  himself  of  the  precautions  pro- 
vided to  prevent  the  escape  of  water  In  the 
event  of  the  pipes  freezing  and  bursting. 

[3, 4]  The  defendant  asked  for  14  instruc- 
tions, 10  of  which  were  given,  and  objection 
Is  taken  to  the  action  of  the  court  in  re- 
fusing to  give  the  remaining  4.  In  this 
there  was  no  error.  The  10  instructions 
given  for  the  defendant  fully  submitted  her 
case  to  'the  jury.  The  4  rejected  instruc- 
tions were  either  fully  covered  by  the  10 
which  were  given,  or  contained  an  abstract 
proposition  of  law  which  was  immateriaL 

For  the  error  pointed  out  in  the  two  in- 1 


structions  given  for  the  plaintifT,  the  judg- 
ment complained  of  must  be  reversed,  the 
verdict  of  the  jury  set  aside,  and  the  case 
remanded  for  a  new  trial  to  be  had  not  in 
conflict  with  the  views  expressed  in  this 
opinion. 
Reversed. 

OARDWBLL,  J.,  absent 


(U3  Va.  U) 

BETTBiAN  ▼•  SKINNEB. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

18,   1912.) 

1.  Trial  (|  260*)^lN8TBxrcTioN8  Covkbed  bt 

OTHEB& 

In  an  action  for  injuries  by  falling  from  a 
Btepladder,  the  court  instructed  that  it  was 
the  duty  of  defendant  to  provide  plaintiff  with 
a  reasonably  safe  Btepladder  with  which  to 
perform  his  work.  Held^  that  the  omission  of 
the  qualification,  that  defendant's  duty  was  '*to 
use  ordinary  care"  so  to  do,  is  not  material 
where  the  omitted  matter  is  fully  covered  by 
an  instruction  given  by  request  of  defendant 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Vig.  »  661-659;   Dec  Dig.  |  260.*] 

2.  Appeal  and  Ebbob   ({  263*)— Necessitt 
op  exoeption— instbuctions. 

Omission  in  instruction  cannot  be  urged 
on  appeal  where  no  exception  was  taken  on 
such  ground. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  1516-1582;    Dec  Dig.  S 

3.  Masteb  and  Sebvant  (|  293*)— Confugt- 

INO  iNSTBUCnONS. 

In  an  action  for  injuries  to  a  serrant  by 
a  fall  from  a  defective  stepladder,  an  instruc- 
tion that  it  was  the  duty  of  defendant  to  pro- 
vide plaintiff  with  a  reasonably  safe  stepladder, 
and  that  plaintiff,  in  the  absence  <^  notice  to 
the  contrary,  had  the  right  to  rely  on  the  per- 
formance  of  that  duty  by  the  defendant  At 
the  instance  of  defendant,  the  conrt  instructed 
that  the  jury  must  believe  that  the  stepladder 
was  defective;  that  defendant  knew  or  ought 
to  have  known  of  the  defect;  that  plaintiff 
did  not  know  of  it  or,  by  the  exercise  of  or- 
dinary care,  could  not  have  known  of  it,  and 
that  although  the  stepladder  was  furnished  to 
plaintiff  by  defendant  with  knowledge  that  it 
was  unsafe  and  by  reason  thereof,  plaintiff 
sustained  the  jury  complained  of,  yet  they  must 
find  for  defendant  if  the  defects  were  obvious 
or  were  known  or  by  the  exercise  of  reasonable 
care  could  have  been  known  by  plaintiff.  Held, 
that  plaintiff's  instruction  is  not  in  conflict 
with  defendant's  instructions,  but  that  the  lat- 
ter qualified  it  so  as  to  meet  defendant's  view 
of  tne  evidence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  114a-1161;  Dec  Dig. 
I  293.*] 

4.  Appeal  and  Ebbob  (9  197*)^^eoe8Bitt  op 
Objections— Admission    of   Evidence. 

An  objection  to  an  instruction  which  al- 
lowed the  jury  to  award  damages  for  loss  of 
wages,  doctor's  bill  and  hospital  expenses, 
under  a  declaration  which  claimed  only  general 
damages,  cannot  be  urged  on  appeal  where  de- 
fendant, without  objection,  allowed  evidence 
upon  all  these  matters  to  be  introduced,  as 
defendant  could  have  caUed  for  a  bill  of  par« 
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ticnlart,  nsder  Code  1904,  f  3249,  or  an  amend- 
ment of  the  declaration  would  bare  be«B 
permissible. 

[Ed.  Note.— For  other  casef^^  see  Appeal  an4 
FSrror.  Dec.  T>\g.  |  197;*  Pleading,  Cent  Dig. 
If   1428-1441.] 

S.  Tbiai.  (f  89*>—Appeal  and  SSrrob  ({  970*) 
— Obdkb  of  Intbooucino  Evidxkos— Dib- 
csbtioh  of  coubt. 

The  order  of  introducing  evidence  la  al- 
ways a  matter  largely  in  tiie  discretion  of  the 
trial  court,  and  affords  no  ground  for  reversal 
where  the  exercise  of  such  discretion  does  not 
operate  to  the  prejudice  of  appellant 


Dig 

Error 

•70.»] 

8.  Damages  (|  182*)^Ezci88rvB  Damagbs— 
Phtbioai.  Ihjubibb. 

Where  a  fall  from  a  stepladder  results  is 
compound  fracture  of  the  lower  portions  of 
both  bones  of  one  leg  and  the  injury  is  per- 
manent and  suppuration  resulted,  and  a  second 
operation  was  necessary  to  remove  fragments 
of  bone,  and  it  was  with  difficulty  that  ampu- 
tation of  the  leg  was  avoided,  ana  the  doctor's 
bill  and  hospital  expenses  at  the  time  of  the 
trial  amount  to  $367,  a  judgment  for  $750  was 
not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  872-385;  Dec  Dig.  §  132.*] 

Error  to  Law  and  Gbanoery  Court  of  City 
of  Norfolk. 

Action  by  John  L.  Skinner  against  M.  U 
Bettman*  for  injuries  received  from  falling 
from  a  stepladder.  Under  defendant's  first 
Instmction,  the  jury  were  told  that  in  order 
to  find  for  plaintiff,  they  must  believe  from 
the  evidence  that  the  stepladder  was  defec- 
tive; that  defendant  knew  or  ought  to  have 
known  of  the  defect;  that  plaintiff  did  not 
know  of  it  or  by  the  exercise  of  ordinary 
care,  could  not  have  known  of  It  and  that 
the  injury  resulted  in  spite  of  ordinary  care 
on  tlie  part  of  defendant  Under  defend- 
ant's second  instruction,  the  jury  were  told 
that  although  they  believe  flrom  the  evidence 
that  the  stepladder  was  furnished  to  plain- 
tiff by  defendant  with  the  knowledge  on  the 
part  of  defendant  that  It  was  defective,  and 
by  reason  thereof  plaintiff  sustained  the  in- 
jury complained  of,  yet  they  must  find  for 
defendant  if  th^  believe  from  the  evidence 
that  the  defects  were  open  or  obvious  or 
were  such  that  were  known  or  by  the  exer- 
cise of  reasonable  care,  could  have  been 
known  by  plaintiff.  Judgment  for  plaintiff, 
and  defendant  brings  error.    AfOrmed. 

A.  B.  Seldner,  for  plaintiff  in  error,  J. 
Edward  Cole,  for  defendant  in  error. 


WHITTLB,  J.  This  action,  which  result- 
ed in  a  judgment  for  $750  in  favor  of  Skin- 
ner against  Bettman,  arose  as  follows:  The 
defendant  throui^  his  manager  Williams, 
kept  a  barroom  in  the  city  of  Norfolk.  On 
the  morning  of  June  27,  1010,  the  manager. 


who  was  late  in  opening  up  the  saloon,  find- 
ing himself  short  of  help,  gav^  a  hurry  or- 
der to  the  porter  to  hire  a  man  to  assist 
them.  Skinner,  who  had  never  worked  at 
the  place  before,  was  called  lo,  and  immedi- 
ately on  his  arrival  the  manager  told  him 
to  get  out  of  his  coat,  and,  having  directed 
ttie  porter  to  bring  out  the  stepladder,  hur- 
ried Skinner  up  the  ladder,  at  the  same 
time  pointing  out  to  him  where  he  was  to 
begin  washing .  the  windows.  While  Wil- 
liams was  giving  these  instructions,  the 
plaintiff  ascended  the  ladder  to  within  two 
steps  of  tiie  top,  when  the  side  pieces  spread 
and  the  ladder  collapsed,  precipitating  him 
t6  the  pavement 

The  ladder  had  been  in  use  for  many 
years,  one  of  the  cross-braces  was  missing, 
and  it  was  tied  with  a  piece  of  rope.  The 
plaintiff  testified  that  it  seemed  to  be  all 
right,  and  he  knew  nothing  to  the  contrary 
until  after  he  had  gotten  near  the  top  and 
it  began  to  spread.  The  fall  resulted  in  a 
compound  fracture  of  the  lower  portions  of 
both  bones  of  the  left  leg.  The  injury  was 
serious  and  permanent,  suppuration  super- 
vened, and  a  second  operation  was  necessa- 
ry to  remove  fragments  of  bone,  and  it  was 
with  difficulty  that  amputation  of  the  leg 
was  avoided.  The  doctor's  bill  and  hospital 
charges  at  the  time  of  the  trial  amounted 
to  $467. 

Three  errors  are  assigned:  (1)  To  the  ac- 
tion of  the  court  in  granting  instructions 
Nos.  1  and  2  for  the  plaintiff;  (2)  to  the 
admission  of  testimony  as  to  the  wages  the 
plaintiff  was  earning  when  injured,  after 
the  evidence  had  been  closed;  and  (3)  to 
the  overruling  of  the  defendant's  motion  for 
a  new  trial. 

[1-3]  Plaintiff's  first  instruction  told  the 
jury  that  it  was  the  duty  of  the  defend- 
ant to  provide  the  plaintiff  with  a  reasona- 
bly safe  stepladder  with  which  to  perform 
the  work  assigned  to  him;  and  that  the 
servant,  in  the  absence  of  notice  to  the  con- 
trary, had  a  right  to  rely  upon  the  perform- 
ance of  that  duty  by  the  master.  The  only 
objection  raised  to  this  instruction  is  that 
it  is  said  to  omit  the  qualification  that  if 
the  plaintiff  knew,  or  in  the  exercise  of  or- 
dinary care  ought  to  have  known,  of  the  de- 
fective condition  of  the  ladder,  he  cannot 
recover. 

This  restriction  would  have  come  with 
more  propriety  from  the  other  side,  and  in 
point  of  fact  Is  fully  covered  by  the  defend- 
ant's instruction  No.  2. 

In  the  first  part  of  the  instruction,  in  de- 
fining the  duty  of  the  defendant,  the  words 
"to  U8e  ordinarp  oarei"  should  have  preceded 
the  language,  "to  provide  the  plaintiff  with 
a  reasonably  safe  st^ladd^,"  etc.  But  the 
omission  was  not  nuide  the  ground  of  excep- 
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tion,  nor  does  It  oonstitute  reversible  error 
under  the  evidence  in  this  case. 

Nor  Is  the  instruction  in  conflict  with  the 
defendant's  instructions  Nos.  1  and  2.  The 
latter  are  complementary  merely  of  the  for- 
mer, and  qualify  it  so  as  to  meet  the  de- 
fendant's view  of  the  evidence. 

[4]  The  objection  to  the  plaintiff's  other 
instruction,  that  it  allowed  the  jury  to 
award  special  damages  (that  is  to  say,  for 
loss  of  wages,  doctor's  bill,  and  hospital  ex- 
penses) in  A  case  where  the  declaration 
claimed  only  general  damages  for  the  Inju- 
ry suffered,  is  without  merit  We  are  not 
prepared  to  admit  that  loss  of  wages,  doc- 
tor's bUl,  and  hospital  expenses  are  such 
damages  as  need  to  be  specially  pleaded  to 
be  recoverable  in  this  action.  It  would 
seem  more  reasonable  to  suppose  that  all 
these  items  of  damage  would  necessarily 
and  ordinarily  inhere  in  case  of  an  Injury 
of  the  gravity  of  that  suffered  by  the  plain- 
tiff. But  be  that  as  it  may,  the  defendant, 
without  objection,  allowed  the  introduction 
of  evidence  upon  all  matters  covered  by  this 
assignment,  and  he  cannot  be  allowed  to 
make  that  objection  for  the  first  time  in 
this  court  Bertha  Zinc  Co.  v.  Martin,  03 
Va.  791,  22  S.  E.  869,  70  L.  R.  A.  999;  N. 
N.  &  O.  P.  Ry.,  etc,  CJo.  v.  McOormlck,  106 
Va.  517,  50  S.  B.  281. 

If  a  bill  of  particulars  was  desired,  it 
could  have  been  demanded  under  Va.  Code 
1904,  I  8249;  or,  if  the  court's  attention  had 
been  called  to  the  objection  at  the  proper 
time,  a  bar  amendment  of  the  declaration 
would  have  been  permissible.  Wood  v.  Am. 
Nat  Bk.,  100  Va.  306,  40  S.  B.  931;  City  of 
Richmond  v.  Wood,  109  Va.  75,  63  S.  B.  449. 

[5]  The  second  assignment  involves  the 
order  of  the  introduction  of  evidence.  That 
is  always  a  matter  largely  in  the  discretion 
of  the  trial  court,  and  rarely  affords  ground 
for  reversal.  In  this  instance  the  discre- 
tion, as  exercised,  has  in  no  way  operated 
to  the  prejudice  of  the  defendant  Norfolk, 
etc.,  Co.  V.  Norris,  101  Va.  422,  44  S.  E.  719; 
Pocahontas  Gollieries  Co.  v.  Williams,  106 
Va.  711,  54  S.  B.  868;  Moore  Dumber  Corp. 
v.  Walker,  110  Va,  775,  67  S.  B.  374. 

[6]  The  third  and  last  assignment  of  er- 
ror is  to  the  refusal  of  the  court  to  set 
aside  the  verdict  and  grant  a  new  trial. 

The  case  was  fairly  submitted  to  the  jury 
on  instructions,  and  the  evidence,  upon  the 
plaintiff's  theory  of  the  case,  was  amply 
sufficient  to  sustain  their  finding.  Indeed, 
the  damages  awarded,  considering  the  seri- 
ous character  of  the  injury  and  the  expens- 
es incurred  by  the  plaintiff,  were  extremely 
moderate. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  judgment  is  plainly  right  and 
ought  to  be  afilrmed. 


(lis  Va.  Ol 

QREENSBURG  NAT.  BANK  T.  a  SYEB  ft 

CO.  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

18,  1912.) 

1.  Barks   and   Banking    (fl   127,   159*)— 
Dbafts— Ownership. 

If  a  bank  received  a  draft  as  a  deposit  to 
be  treated  as  cash  by  the  depositor,  according 
to  the  intention  of  the  bank  and  the  depositor 
when  it  was  deposited,  the  title  thereto  passed 
to  the  bank;  but,  if  the  intention  was  that  the 
bank  should  only  receive  the  draft  for  collec- 
tion, title  did  not  pass  to  it. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  If  804,  310,  547-«»;  Dec 
Diir.Hi27.159.*]      •^'^        ' 

2.  Appeal  and  Erbob  (|   263*)— Objection 
IN    Tbial    Coxtbt— iNBTBUCnOZ^S. 

An  instmction  not  excepted  to  below  la 
the  law  of  the  case,  though  erroneous. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1516-1532;  Dec.  Dte.  | 
263.*] 

3.  Evidence  (I  235*)— Adhission»— Dbawbb 
OF  Dbaft. 

After  the  drawer  of  a  draft  has  parted 
with  the  title  thereto  to  his  bank,  no  subse- 
quent admissions  or  conduct  of  his  can  prej- 
udice  the  bank's  rights. 

[Ed.  Note.— For  oth^r  cases,  see  Evidence, 
Cent.  Dig.  §(  873-875;  Dec.  Dig.  |  235.*] 

4.  Banks  and  Banking   (|  154*)— Deposit 
OF  Dbaft— TiTut— Evidence. 

Evidence  held  to  show  that  a  draft  with 
bill  of  lading  attached  was  deposited  by  the 
drawer  in  his  bank  for  collection,  and  not  so 
as  to  pass  title  thereto  to  the  banlc 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  {  154.*] 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action,  aided  by  attachment,  by  C  Syer 
ft  Co.  against  J.  M.  Hornung,  in  which 
the  Greensburg  National  Bank  intervenes  as 
claimant  of  the  attached  funds.  Judgment 
for  plaintlfT  against  the  original  defendant 
directed  to  be  paid  out  of  the  fund,  and  the 
bank  brings  error.    AflGlrmed. 

Loyall,  Taylor  ft  White,  for  plaintiff  in  er- 
ror. Jefitries,  Wolcott,  Wolcott  ft  OLankfbrd, 
for  defendant  in  error. 


KEITH,  P.  Syer  &  Co.,  of  Norfolk,  pur- 
chased  of  J.  M.  Hornung,  of  Greensburg,  Ind., 
a  car  load  of  flour.  When  the  flour  was 
shipped,  Hornung  attached  the  bill  of  lading 
to  a  draft  on  Syer  ft  Co.  for  $1,062,  and  de- 
posited the  draft  in  the  Greensburg  National 
Bank  of  Greensburg,  Ind.  Upon  arrival  of 
the  flour  at  Norfolk,  Syer  &  Co.  claimed  that 
it  was  of  inferior  quality  and  refused  to  pay 
the  draft  which  had  been  presented  to  them 
by  the  Citizens'  Bank  of  Norfolk,  through 
which  the  draft  had  come  from  the  Greens- 
burg National  Bank.  Syer  ft  Co.  notified 
Hornung  of  their  dissatisfaction  with  the 
flour,  and  thereupon  Hornung  wired  Sj&t  ft 
Co.  to  draw  on  him  for  the  amount  of  the  de- 
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predatlon  In  the  yalue  of  the  flour.  Syer  & 
Co.  did  not  take  up  the  draft,  but  drew  on 
Bomnng  for  the  depreciation,  which  draft 
Homung  refused  to  pay,  and  upon  his  re- 
fusal Syer  ft  Co.  went  to  the  Citizens'  Bank 
of  Norfolk,  took  up  the  draft  for  $1,062,  and 
Immediately  brought  suit  against  Homung 
for  the  amount  of  the  depreciation  In  the 
flour  and  attached  the  money  in  the  hands 
of  the  Citizens'  Bank  of  Norfolk  as  the  prop 
erty  of  Homung. 

The  Greensburg  National  Bank  was  allow- 
ed to  Intervene  as  claimant  of  the  fund  held 
by  the  Citizens*  Bank,  and  thereui)on  moved 
to  quash  the  attachment  on  the  ground  that 
the  fund  was  not  the  property  of  Homung, 
but  belonged  to  the  Qreensburg  National 
Bank,  and  that  the  attachment  was  Issued 
upon  false  suggestion.  The  matter  was  sub- 
mitted to  a  Jury,  who  found  that  the  money 
in  the  bank  was  the  property  of  Homung 
and  subject  to  the  attachment  of  Syer  ft  Co. ; 
a  Judgment  was  entered  in  favor  of  Syer  ft 
Oo.  against  Homung  for  $420,  the  amount  of 
the  depreciation  in  the  flour,  which  was  di- 
rected to  be  paid  by  the  Citizens'  Bank  out 
of  the  fund  which  had  been  attached  in  its 
hands;  and  thereupon  the  Greensburg  Na- 
tional Bank  obtained  a  writ  of  error  from 
this  court. 

Defendants  in  error  urge  several  formal 
objections  to  the  course  of  procedure  in  the 
trial  court,  which,  In  the  view  we  take  of 
the  case,  need  not  be  here  considered. 

The  draft  deposited  by  Homung  In  the 
Greensburg  National  Bank  was  listed  on  the 
following  deposit  slip: 

Deposited  in 

Greensburg  National  Bank 

of 

Greensburg,  Ind. 

By  J.  M.  Homung.  August  14,  1009. 

Please  list  each  check  separately. 

Dollars.    Cents. 

Currency • 

Gold  

Silver  • 

Draft,  C.  Syer  ft  Co 1062  00 

Certain  entries  in  Homung's  passbook  were 
introduced  in  evidence,  consisting  of  several 
items  of  cash  during  the  month  of  August, 
1909,  then  an  entry  on  the  14th,  '*Syer  ft  Co. 
$1,062.00,'*  followed  several  entrfes  of  cash 
during  the  same  month. 

The  plaintiff  proved  by  a  witness,  the  vice 
president  of  the  Seaboard  Bank  of  Norfolk; 
that  he  had  been  engaged  in  the  banking 
business  for  a  number  of  years  and  was  ac- 
quainted with  the  customs  and  usages  among 
bankers  throughout  the  country  as  to  the 
manner  of  handling  drafts  for  their  custom- 
ers; that  It  was  the  general  usage  and  cus- 
tom to  permit  a  customer  to  deposit  a  draft 
with  the  bank  for  collection,  and  pass  the 
amount  thereof  to  the  credit  of  the  customer, 
and  to  permit  the  customer  to  check  upon 
the  amount  so  credited,  the  recognized  under- 
standing being  thati  when  the  draft  is  re- 


ceived by  the  bank  for  collection.  It  may  be 
charged  back  to  the  customer's  account  at 
any  time  if  not  paid;  that  this  is  recognized 
merely  as  a  favor  from  the  bank  to  the  cus- 
tomer, at  the  option  of  the  bank,  dependent 
largely  upon  the  confidence  the  bank  has  In 
the  customer,  and  the  extent  of  his  dealings 
with  the  bank.  On  cross-examination  this 
witness  testified,  further,  that  it  was  the  cus- 
tom of  banks  to  purchase  drafts  as  well  as 
to  take  them  for  collection;  that,  from  an 
inspection  of  the  draft  in  this  case,  the  de- 
posit slip,  and  bank  book,  it  was  evident  that 
the  draft  was  discounted  by  the  bank  and 
that  J.  M.  Hornung  received  cash  for  the 
same;  that  the  draft  shows  on  its  face  that 
it  was  deposited  in  the  Greensburg  National 
Bank  as  cash,  and  not  for  collection;  that 
the  Indorsements  on  the  back  of  the  drart 
show  it  was  handled  by  the  banks  whose 
stamps  appear  thereon  for  collection;  and 
that  the  bank  book  shows  that  the  bank  had 
not  been  reimbursed  by  J.  M.  Homung,  or  by 
the  collection  of  the  draft 

It  further  appears  in  the  evidence  on  be- 
half of  the  Greensburg  National  Bank  that 
it  received  from  Hornung  a  draft  with  bill 
of  lading  on  Syer  ft  Co.  for  $1,062  for  credit 
to  Homung;  that  the  draft  was  presented 
with  the  passbook  of  John  M.  Hornung,  and 
the  sum  of  $1,062,  was  credited  on  Hom- 
ung's passbook,  and  the  account  of  Hornung 
on  the  general  ledger  was  credited  with  a 
like  amoun^;  that,  in  saying  that  Homung 
was  credited  with  that  amount,  the  witness 
meant  that  for  that  amount  the  Greensburg 
National  Bank  became  the  debtor  of  Hom- 
ung and  that  he  became  the  creditor;  that 
the  draft  was  forwarded  by  the  Greensburg 
National  Bank  with  instructions  to  collect 
and  place  the  proceeds  to  its  credit;  that 
the  amount  of  the  draft  was  charged  on  its 
general  ledger  to  an  account  as  "due  from 
other  banks";  that  it  was  the  custom  of 
banlos,  when  drafts  were  received  from 
strangers,  or  when  presented  by  customers 
for  collection  only,  to  forward  the  drafts  to 
the  proper  point  for  collection,  and  the  pro- 
ceeds when  received  were  credited  to  the 
proper  party,  and  in  that  case  the  draft 
would  not  become  the  property  of  the  bank, 
but  it  would  be  acting  as  agent  for  the  payee 
of  the  draft;  that  in  such  case  in  Its  in- 
dorsement on  the  draft  there  would  appear 
the  words,  ''for  collection";  that  the  credit 
which  was  given  Homung  for  the  draft  in 
dispute  had  never  been  canceled  or  charged 
off  on  his  account ;  that  at  the  time  the  draft 
in  question  was  received  by  the  Greensburg 
Bank  Homung's  account  was  overdrawn 
$91.68;  that  after  the  deposit  of  that  draft 
there  was  a  balance  to  his  credit  of  $970.32 ; 
that  Homung  had  no  authority  or  right 
from  the  Greensburg  National  Bank  to  In- 
struct the  Citizens'  National  Bank  at  Nor- 
folk, or  C  Syer  ft  Co.«  or  any  one,  to  reduce 
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the  amount  of  the  draft  In  question  in  the 
payment  thereof;  that,  when  the  draft  was 
received  by  the  Greensburg  National  Bank, 
it  was  the  intention  of  the  bank  to  purchase 
the  draft  for  the  sum  stated  therein  and 
credit  the  account  of  John  M.  Hornung  the 
same  as  if  it  had  been  that  amount  of  ac- 
tual money.  The  testimony  of  another  wit- 
ness introduced  by  the  bank  is  substantially 
to  the  same  effect. 

[1]  After  the  testimony  was  closed,  the 
court  gave  to  the  Jury  the  following  instruc- 
tion :  '*The  court  instructs  the  Jury  that  the 
question  as  to  whether  or  not  the  title  to 
the  draft  deposited  by  Hornung  with  the 
Greensburg  National  Bank  passed  to  the 
bank  or  remained  in  Hornung  is  one  of  the 
fticts  to  be  determined  by  the  Jury,  under  all 
the  facts  and  circumstances  of  this  case  as 
proven  by  the  evidence.  If  the  Jury  believes 
from  the  evidence  that  the  Greensburg  Na- 
tional Bank  received  the  draft  as  a  deposit 
to  be  treated  as  cash,  and  that  such  was  the 
Intention  of  said  bank  and  Hornung  at  the 
time  said  draft  was  deposited,  then  title  to 
the  draft  passed  to  the  bank  and  the  Jury 
should  find  To.  Its  favor;  but  if  the  Jury  be- 
lieves from  the  evidence  that  it  was  the  in- 
tention of  the  bank  and  Hornung,  at  the 
time  of  the  deposit  of  the  draft,  that  said 
draft  should  not  be  received  as  cash,  but 
only  by  the  bank  as  an  agent  for  collection, 
then  the  title  to  the  draft  did  not  pass  to 
the  bank,  and  the  Jury  should  find  for  the 
plaintiff.  Gheidcs  or  drafts  deposited  or 
credited,  If  intended  to  be  for  collection  only, 
do  not  become  the  property  of  the  bank,  even 
If  the  depositor  has  been  allowed  to  check 
against  the  deposit  before  the  paper  la  col- 
lected.** 

[2]  This  instruction  was  not  objected  to  by 
either  party  to  the  controversy.  It  is,  we 
believe,  a  correct  statement  of  the  law,  and, 
in  any  event,  there  being  no  exception  to  it, 
It  is  the  law  of  this  case. 

Defendants  in  error  rely  upon  the  follow* 
ing  propositions,  which  are  shown  in  evi- 
dence, as  being  sufficient  to  maintain  the 
verdict  and  Judgment  complained  of:  That 
the  transaction  was  In  line  with  the  regular 
custom  among  banks  in  crediting  such  collec- 
tions for  the  accommodation  of  their  regular 
depositors;  that  Hornung  was  an  old  de- 
positor of  the  bank  of  six  or  seven  years 
standing;  that  the  draft  was  not  discounted, 
but  the  whole  amount  thereof  was  placed  to 
Homung's  credit;  that  It  was  deposited  as 
paper,  and  not  as  cash;  that  it  was  treated 
and  dealt  with  by  Hornung  and  his  attorneys, 
in  his  correspondence  with  Syer,  as  his  prop- 
erty and  under  his  control;  that  the  attor- 
neys who  appeared  for  Hornung  in  dealing 
with  Syer  ft  Co.  also  appeared  for  the  bank  in 
the  taking  of  depositions;  that,  instead  of  re- 
quiring protest  and  notice  of  dishonor  to  be 
given  or  waived  so  as  to  hold  the  maker  and 
Indonen  liable  in  case  of  dishonor,  the  bank 


directed  that  no  protest  should  be  made, 
showing  that  it  did  not  look  to  the' maker 
for  recourse  as  such  under  the  laws  govern- 
ing the  transfer  of  negotiable  instruments; 
but  that  the  draft  was  regarded  as  being 
still  Homung's  paper,  which,  under  the  cus- 
tom and  usage  shown  to  exist,  could  be 
charged  back  to  him  at  any  time. 

The  Jury,  as  we  have  seen,  found  a  ver- 
dict for  the  plaintiff;  the  court  entered 
Judgment  upon  that  verdict;  there  was  no 
exception  to  the  law,  as  stated  to  the  Jury 
by  the  court ;  and  the  case  is  before  us  upon 
a  demurrer  to  the  evidence.  Our  only  prov- 
ince, therefore,  is  to  consider  whether  or  not 
there  be  sufficient  testimony  to  sustain  the 
verdict  of  the  Jury. 

In  Lynchburg  Milling  Co.  v.  National  EZx* 
change  Bank,  109  Va.  639,  64  S.  B.  980,  the 
plaintiff  in  error,  who  was  the  plaintiff  in 
^e  court  below,  brought  an  action  of  as- 
sumpsit against  White  ft  Rumsey  Grain 
Company  of  Chicago,  and  issued  an  attach- 
ment upon  the  effects  of  the  defendant  in 
the  possession  of  the  National  Exchange 
Bank.  The  bank  answered,  denying  the  sug- 
gestion, but  stated  by  way  of  explanation 
that  it  had  received  from  and  on  account  of 
the  Continental  National  Bank  of  Chicago 
a  draft  drawn  by  the  defendant,  the  White 
ft  Rumsey  Grain  Company,  on  the  plaintiff, 
the  Lynchburg  Milling  Company,  in  favor  of 
the  Chicago  bank  for  $533.35  for  collection, 
to  which  draft  a  bill  of  lading  was  attached 
for  a  car  load  of  oats  shipped  by  the  defend- 
ant to  the  plaintiff;  that  the  draft  was  paid 
by  the  plaintiff  to  respondent,  and  the 
amount  placed  to  the  credit  of  the  Chicago 
bank,  but  the  fund  was  not  remitted  because 
of  the  pendency  of  the  attachment  And  the 
question  considered  was  to  whom  the  money 
attached  belonged — ^whether  to  the  White  ft 
Rumsey  Grain  Company,  or  to  the  Chicago- 
bank.  It  was  held  in  that  case  to  be  the 
property  of  the  latter,  and  that  the  attach- 
ment had  been  sued  out  upon  false  sugges- 
tion. A  circumstance  relied  upon  by  plain- 
tiff in  error  in  that  case  was  that  the  drawer 
waived  protest  and  notice;  but  this  court 
was  of  opinion  that  the  circumstance  was 
not  inconsistent  with  the  Chicago  bank's  bo- 
na fide  ownership  of  the  draft  The  court 
did  not  hold  that  it  was  not  a  pertinoit 
fact  to  be  considered  along  with  other  cir- 
cumstances in  determining  the  questioa  of 
ownership. 

In  the  case  of  St  Louis,  etc.,  B.  Oou  v. 
Johnston,  133  U.  fi.  566,  10  Sup.  Ct  390,  83 
L.  Ed.  683,  the  court  said,  speaking  of  de- 
posit of  a  draft  in  bank,  that:  ^If  th»e  be 
no  bargain  that  the  property  should  be 
changed,  the  relation  resembles  that  of  prin- 
cipal and  agent  Mere  liberty  to  draw  does 
not  make  out  such  a  bargain.*'  And  In  the 
same  case  it  was  said  that  the  fact  that  the 
draft  was  entered  at  its  full  value  indicated 
that  it  was  not  discounted  hut  credited  tor 
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eonyenlence  and  In  anticipation  of  its  pay- 
ment 

In  BalUe  v.  Augusta  SaTlhgs  Bank,  05  Qa. 
2T7,  21  8.  B.  717,  51  Am.  St  Rep.  74.  Obief 
Justice  Simmons,  speaking  for  the  Supreme 
Court  of  Georgia,  said:  "In  the  absence  of 
anything  indicating  a  different  understanding, 
a  bank  wliicb  in  tbe  ordinary  course  of  busi- 
ness receives  from  a  depositor  a  check  upon 
another  bank,  and  credits  It  on  his  deposit 
book,  not  as  cash,  but  as  a  check,  will  not 
be  held  to  be  an  absolute  purchaser  of  the 
check.  If  a  bank  does  not  wish  to  assume 
the  relation  of  a  debtor  for  the  paper  to  the 
depositor,  this  intention  may  be  manifested 
in  a  very  explicit  manner  by  crediting  the 
paper  as  paper." 

[3]  It  is  insisted  by  counsti  for  plaintiff 
In  error  that  no  inportance  should  be  attach- 
ed to  the  correepondenoe  between  Homung 
and  his  attorneys  and  Syer  ft  Go.  with  re- 
spect to  this  draft  after  Syer  ft  Go.  had 
refnsed  payment,  upon  the  ground  that  be- 
fore this  correspondence  took  place  Homung 
had  parted  with  all  interest  in  the  draft, 
the  title  to  whicb  had  passed  to  the  Gre^is- 
trarg  National  Bank,  and  that  Homung  no 
longer  had  any  interest  in  or  control  over  it 

The  trouble  with  this  objection  Is  that  it 
assumes  the  truth  of  the  very  fact  which  is 
the  subject  of  Inquiry — the  ownership  of  the 
draft  in  question.  The  introduction  of  the 
eyidence  was  not  objected  to.  It  would  have 
been  proper,  If  the  court  had  been  requested 
so  to  do,  for  it  to  have  stated  to  the  Jury 
that  Homung's  admissions  or  conduct  with 
respect  to  this  draft  could  not  prejudice  the 
Greensburg  National  Bank  after  Homung 
had  parted  with  his  entire  interest  in  it;  but 
no  such  request  was  made,  and  no  such  limi- 
tation imposed,  and  the  Jury,  under  the  cir- 
cumstances, might  very  well  have  thought 
that  Homung  would  not  have  authorized 
Syer  ft  Co.  to  reduce  the  draft  by  the  amount 
of  the  depreciation  unless  he  had  some  con- 
trol over  the  subject 

[4]  Looking  to  the  whole  casb  as  It  was 
presented  to  the  Jury,  the  custom  among 
bankers,  the  relation  of  Homung  to  the 
Greensburg  National  Bank  as  a  depositor  of 
many  years  standing,  that  the  draft  was  not 
discounted,  that  the  whole  amount  thereof 
was  placed  to  Homung's  credit,  that  it  was 
deposited  as  paper  and  not  as  cash,  that  it 
was  treated  and  dealt  with  by  Homung  and 
his  attorneys  as  his  property  in  their  cor^ 
respondence  with  Syer  ft  Co.,  and  that  pro- 
test was  waived,  it  presents  a  case  in  which 
this  court  cannot  say  that  the  verdict  of  the 
Jury,  rendered  upon  proper  instructions  and 
approved  by  the  trial  court,  was  without 
evidence  to  sustain  it,  and  therefore  the 
Judgment  complained  of  is  affirmed. 

Affirmed. 


<m  ▼•.  28) 

BDTLBB  BBOS.-HOFF  CO.,  Inc.,  T.  VIB- 
GINIAN  BY.  CO.,  Inc. 

(Supreme  Court  of  Appeals  of  Virgiala.    Jan. 

18,  1912.) 

1.  Contracts    (§   170*)  —  CoNSTBucnow   by 
Pabties. 

In  construing  a  contract,  the  court  may 
look  to  the  constraction  which  the  parties 
themselves  have  placed  upon  it  in  its  execution. 

[Ed.  Note.~For  other  cases,  see  Oontracts. 
Cent  Dig.  |  753;  Dec  Dig.  %  170.*] 

2.   CONTBACTIB   (§  170*)— CONSTBUCTIOW— CON- 

STBuonoN  or  Contbact  bt  Pabties  —  Ajo- 

QUIESOENCB. 

A  railroad  construction  contract  provided 
compensation  ranging  from  27  cents  per  cubic 
yard  for  "earth,"  to  $3  per  cubic  yard  for  "ex- 
cavation in  water,'*  which  the  contract  defined 
as  foundation  pits  under  water  and  the  deepen- 
ing of  channels  in  running  water.  The  rail- 
road's engineer,  on  whose  estimates  and  cer- 
tificates of  the  work  done  the  contractor  was 
paid,  at  no  time  during  the  work  classified  any 
of  it  as  excavation  in  water,  nor  the  contractor 
ever  claimed  that  any  part  of  this  work  should 
be  so  classified,  but  durmg  the  work  he  conclud- 
ed that  it  was  excavation  In  water  and  intended 
upon  completion  to  assert  a  claim  for  compen- 
sation on  that  classification,  although  no  notice 
of  tiiis  determination  was  given  to  the  railway. 
Heldf  in  the  contractor's  action  for  such  further 
compensation,  that  the  meaning  of  the  term  as 
used  in  the  contract  was  doubtful,  and  the  court 
would  resort  to  the  construction  given  to  the 
contract  by  the  parties,  but  that  the  contrac- 
tor's undisclosed  conclusion  would  not  be  con- 
sidered, and  that,  as  the  contractor  by  his  ac- 
quiescence had  placed  the  same  construction  on 
the  contract  as  the  railway's  engineer,  that  con- 
struction would  prevail,  so  that  there  could  be 
no  recovery. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  753;  Dec.  Dig.  S  170.*] 

3.  Appeal  and  Ebbob   (J  1099*)— Rjbview— 
Findings— Conflictino  Evidence. 

When  the  evidence  in  a  contractor's  action 
against  a  railroad  for  extra  labor  and  materials 
rendered  necessarv  in  repairing  a  trestle,  which 
feU  because  of  detective  plans  furnished  by  the 
railroad,  was  confiicting  and  tiie  contractor  had 
the  burden  of  proof,  the  Supreme  Court  of  Ap- 
peals could  not  say  that  the  trial  court's  refusal 
to  allow  therefor  was  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3970-3978;  Dec.  Dig.  { 
1099.*] 

4.  Intebbst  (§  50*)— Computation  and  Timb 
—Suspension  bt  Tbndbb. 

Where  plaintiif  obtained  a  decree  for 
money  with  interest  from  the  date  when  it  was 
due,  payable  on  the  execution  of  a  release  from 
him,  and  defendant  was  willing  to  pay  to  the 
plaintiff  the  amount  decreed  on  plaintiff's  ex- 
ecution of  the  release,  and  moved  to  be  releas- 
ed from  payment  of  interest  thereafter,  with- 
out prejuaice  to  his  right  to  assign  cross-errors 
on  appeal,  but  did  not  actually  tender  the 
amount  of  the  decree  either  to  the  plaintiff  or 
to  the  court,  and  the  plaintiff  did  not  waive  an 
actual  tender,  the  motion  was  properly  over- 
ruled, since  upon  payment  into  court  the  court 
could  have  protected  defendant  by  ordering  the 
execution  of  the  release. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  S  U4;  Dec  Dig.  §  60.*] 

6.  Damages   (t  68*) —Intsbest  — Delay  in 
ISSUINO  Cebtificatb. 

Where  a  contract  for  railroad  .construction 
I  provided  that,  upon  the  completion  and  accept- 
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ance  of  the  work,  the  railroad's  engineer  should 
issue  a  certificate  of  acceptance,  upon  which  the 
entire  balance  due  the  contractor  should  be  due 
within  20  days,  and  the  engineer  was  notified  of 
the  completion  and  requested  to  issue  the  cer- 
tificate, but  delayed  until  nearly  two  months 
after  the  completion,  the  contractor,  to  whom 
a  large  sum  was  due,  was  entitled  to  interest 
thereon  from  the  completion  of  the  contract 

[Ed.  Note.~For  other  cases,  see  Damages, 
Gent  Dig.  §S  141-148;  Dec.  Dig.  |  08.*] 

Appeal  from  Oirciilt  Ck>urt  of  Campbell 
County. 

Bill  by  the  Butler  Bro8.-Hoff  Company, 
Incorporated,  against  the  Virginian  Railway 
Company,  Incorporated.  From  the  decree, 
complainant  appeals.    Affirmed. 

Braxton  ft  Bggleston  and  J.  T.  Coleman, 
for  appellant  n.  T.  Hall,  B.  W.  Knight, 
and  A.  A.  Phlegar,  for  appellee. 

BUCHANAN,  J.  The  principal  controver- 
By  in  this  case  is  as  to  the  amount  of  com- 
pensation which  the  appellant  is  entitled  to 
receive  for  making  a  cut  in  the  construc- 
tiou  of  the  appellee's  line  of  road,  under  a 
contract  entered  into  between  the  appellant 
contractor  and  the  railway  company  on  the 
9th  of  December,  1905,  for  the  construction 
of  about  6%  miles  of  the  latter's  roadbed. 
Upon  that  section  of  the  road  there  is  a  cut 
known  as  "Terryville  Cut''  It  is  about  3,000 
feet  long  and  some  80  feet  deep  at  its  sum- 
mit There  is  no  very  material  dlfTerence  be- 
tween the  parties  as  to  the  number  of  yards 
of  earth  and  stone  removed  in  making  the 
cut,  but  the  principal  controversy  is  over  the 
dassiflcation  of  the  material  removed. 

The  contract  or  agreement  between  the 
parties  is  long,  covering  more  than  20  pages 
of  the  printed  record,  and  containing  34 
sections. 

Section  23  provides  what  compensation  the 
contractor  is  to  receive  for  its  work,  and, 
so  far  as  is  material  to  the  work  in  the  cut, 
is  as  follows: 

"The  contractor  agrees  to  receive  as  full 
compensation  for  all  material  used  and  labor 
performed  in  the  work  and  for  completing 
the  same  in  all  respects  according  to  the 
aforesaid  mentioned  plans  and  specifications 
and  the  requirements  of  the  chief  engineer 
under  them,  the  prices  enumerated  below. 


"Classified  Excavation. 

Earth  per  en.  yard 27 

Loose  rock  per  cu.  yard 40 

Solid  rock  per  en.  yard 85 

Excavation    in    water,    per    cu. 
yard |3.00" 


cents] 
'cents 
cents 


In  the  general  specifications  for  grading 
and  masonry,  which  are  expressly  made  a 
part  of  the  agreement  between  the  parties, 
all  "excavation"  is  designated  as  ''classified*' 
or  **unclasslfied/'  and  what  is  meant  by  the 
terms  "earth,"  "loose  rock,"  **solid  rock,"  and 
"excavation  in  water"  is  defined  or  divided 
as  follows: 


''(a)  Earth  indndes  day,  sand,  gravel, 
loam,  decomposed  rock  and  slate,  stones  and 
boulders  containing  less  than  one  (1)  cubic 
foot,  and  all  other  materials,  excepting  those 
described  below. 

"G))  Loose  Rock. — Includes  all  boulders 
and  detached  masses  of  rock  measuring  over . 
one  (1)  cubic  foot  in  bulk  and  less  than  one 
(1)  cubic  yard;  also  all  slate,  shale,  soft 
friable  sandstone  and  soapstone,  and  other 
rock,  which  in  the  Judgment  of  the  engineer, 
may  be  removed  without  continuous  blasting, 
although  blasting  may  occasionally  be  resort- 
ed ta 

"(c^  Solid  rock  will  Include  all  rode  found 
in  ledges,  or  masses  of  more  than  one  (1) 
cubic  yard  which,  in  the  Judgment  of  tiie 
engineer,  can  only  be  removed  by  blasting. 
In  rock  excavations  the  'bottom'  must  in 
all  cases  be  taken  down  truly  to  subgrade; 
and,  when  so  ordered  by  the  engineer,  ditch- 
es must  be  formed  at  foot  of  slopes. 

"(d)  Excavation  in  wat^  will  apply  to 
foundation  pits  under  water,  which,  through 
no  fault  of  the  contractor,  cannot,  in  the 
opinion  of  the  engineer,  be  ditched  or  drain- 
ed, but  require  pumping,  and  the  deep^ilng 
of  channels  in  running  water ;  it  must  cover 
all  classes  of  material  and  must  indude 
drainage,  bailing,  pumping  and  all  naaterlals 
and  labor  connected  with  such  excavations; 
also  the  necessary  benching  and  dressing  of 
rock  in  foundations. 

"Unclassified  excavation  includes  all  class- 
es of  material  of  every  nature  whatsoever, 
with  the  sole  exception  of  'excavation  in  wa- 
ter,* as  described  above." 

The  contention  of  the  appellant  is  that 
the  excavation  in  Terryville  Cut,  or  a  large 
portion  of  it,  was  "excavation  in  water," 
as  defined  in  the  contract,  and  that  it  was 
entitled  to  pay  therefor  as  such.  The  rail- 
way company  insists  that  under  the  contract 
the  work  in  Terryville  Cut  was  not,  nor  was 
any  part  of  it,  "excavation  in  water"  under 
the  contract,  and  that,  if  it  were,  the  appel- 
lant' has  waived,  and  is  estopped  from  set- 
ting up,  such  claim. 

The  first  question,  therefore,  to  be  consid- 
ered is,  What  is  meant  by  "excavation  in 
water,"  as  used  in  the  agreement  and  as 
defined  in  the  specifications  for  grading? 

The  term  "excavation  in  water,"  as  is  dear 
from  the  language  quoted  above,  does  not  ap- 
ply to  all  excavation  in  water,  but  only  to 
two  kinds,  viz.:  First,  "to  foundation  pits 
under  water,"  under  certain  circumstances; 
and,  second,  to  "the  deepening  of  channels 
in  running  water."  It  is  not  daimed  by 
the  appellant  that  Its  work  in  the  cut  was 
work  in  a  foundation  pit,  but  its  contention 
is  that  it  was  work  done  in  deepening  a  chan- 
nel in  running  water. 

That  term,  or  the  words  thereof.  If  used 
in  their  primary  or  ordinary  and  popular 
sense,  refer,  as  it  seems  to  us,  to  work  in 
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maMng  deeper  the  bed  of  a  running  stream, 
such  as  a  creek  or  river,  rather  than  to  work 
In  water  in  the  construction  of  a  railroad 
cut  which  collects  therein  from  seepage,  wet 
weather  springs,  or  otherwise,  daring  the 
progress  of  the  work  in  opening  or  making 
the  cut.  At  least  it  is  not  clear  that  the 
term  was  intended  to  include  the  latter  kind 
of  work.  There  is  nothing  in  the  agreement 
to  show  that  the  term  or  words  were  used 
in  any  other  than  in  their  ordinary  and 
popular  sense.  This  being  so,  viewing  the 
language  used  In  the  most  favorable  light 
that  it  can  be  considered  for  the  appellant, 
the  most  that  can  be  said  is  that  the  mean- 
ing of  the  term  Is  not  dear,  but  doubtfuL 

[1]  In  construing  a  contract  where  there 
is  a  doubt  as  to  its  proper  meaning,  the 
court  may  look  to  the  construction  which  the 
parties  themselves  have  placed  upon  It  in  its 
execution,  in  order  to  ascertain  its  meaning. 

[2]  It  appears  that  the  work  on  the  cut 
.was  commenced  in  April,  1906,  and  was  com- 
pleted  in  September,  1907.  At  no  time  dur- 
ing that  whole  period  was  the  work  done  in 
the  cut,  or  any  part  of  it,  treated  or  classi- 
fied as  "excavation  in  water*'  by  the  rail- 
way company  or  its  engineers;  nor  was  any 
claim  made  by  the  appellant  to  the  railway 
company  during  that  period  that  any  part 
of  the  work  in  the  cut  was  "excavation  in 
water,*'  or  that  there  was  any  error  or  mis- 
take made  in  the  monthly  estimates  (some 
seventeen  or  eighteen  in  number)  in  not  so 
classifying  any  part  of  the  work  done  in 
the  cut 

By  section  80  of  the  agreement  between 
the  parties  it  is  provided:  "So  long  as  the 
work  herein  contracted  for  is  prosecuted 
agreeably  to  the  provisions  of  this  contract, 
and  with  such  progress  as  may  be  satisfac- 
tory to  the  chief  engineer,  the  said  chief  engi- 
neer will,  on  or  about  the  first  day  of  every 
month,  make  an  approximate  estimate  of  the 
proportionate  value  of  the  work  done  thereon 
.and  of  acceptable  material  furnished  and 
delivered  upon  the  company's  property  at  the 
site  of  the  work,  up  to  and  inclusive  of  the 
last  day  of  the  previous  month,  based  upon 
the  price  or  prices  hereinbefore  specified; 
and  the  amount  of  said  estimate  certified  to 
as  being  correct  and  in  accordance  with  the 
terms  of  this  contract  after  deducting  ten  (10) 
per  cent,  and  all  previous  payments,  shall  be 
due  and  payable  to  the  contractor  at  the 
office  of  the  treasurer  of  the  company,  on  or 
about  the  20th  day  of  the  current  month." 

These  estimates,  as  will  be  observed  from 
the  language  of  the  section,  were  to  be  based 
upon  the  price  or  prices  to  be  paid  according 
to  the  provisions  of  the  contract  It  was  a 
matter  of  the  greatest  consequence  to  both 
parties  that  the  work  should  be  properly 
classified  in  the  monthly  estimates,  since 
they  were  the  basis  upon  which  paymoits 
were  to  be  and  were  made  from  month  to 
month,  and  it  was  to  the  interest  of  both 
parties  that  errors,  If  any.  In  classification. 


should  be  promptly  corrected,  as  the  prices 
for  the  different  kinds  of  excavation  varied 
from  27  cents  per  cubic  yard  for  "earth,"  to 
$3  per  cubic  yard  for  "excavation  in  water,** 
and  because  of  the  difficulties  that  would 
arise  In  making  corrections  after  conditions 
in  the  cut  had  changed.  The  Importance  of 
correcting  errors,  whether  in  monthly  state- 
ments or  in  other  statements  which  the  rail- 
way company  directed  its  division  engineers 
to  furnish  from  time  to  time  to  contractors 
as  to  the  work  done  by  them,  was  fully  rec- 
ognized by  the  appellant,  for  In  one  of  its 
letters  written  in  March,  1906,  In  acknowl- 
edging the  receipt  of  a  circular  requiring 
statements  to  be  made  by  the  division  engi- 
neers, it  says:  "As  a  matter  of  equity,  of 
course,  we  feel  that  we  should  be  advised 
what  the  engineers  allow  us,  so  that  we  may 
take  exception  to  same  if  we  find  they  are 
incorrect  at  the  time  and  the  whole  matter 
is  fresh  in  everybody's  mind."  In  June,  1906, 
the  appellant  wrote  to  the  chief  engineer  of 
the  company  that  "We  desire  to  call  your 
attention  to  the  matter  of  wet  excavation  in 
Block  D-2  of  the  Tidewater  Ry.  (now  the 
Virginian  Railway)  for  which  we  have  the 
contract  We  have  not  been  allowed  the 
proper  amount  of  wet  excavation.  Espe- 
cially would  we  call  your  attention  to  cul- 
vert located  at  station  1507x.  The  engineers' 
estimate  is  60  yards;  our  estimate  is  273 
yards.  The  discrepancy  you  will  notice  is 
quite  glaring." 

On  several  other  occasions  during  the  prog- 
ress of  the  work  on  the  cut  the  appellant 
called  the  attention  of  the  railway  company 
or  its  engineers  to  errors  as  to  the  amount 
of  wet  excavation  allowed  on  other  parts  of 
its  work.  In  April,  1907,  when  the  work  in 
the  cut  was  far  on  Its  way  to  completion, 
and  long  after  the  conditions  had  arisen 
which  entitled  the  appellant,  as  it  claims 
now,  to  have  the  work  in  the  cut  classified 
as  wet  excavatldn,  it  wrote  that  "our  esti- 
mates have  not  for  months  furnished  money 
enough  to  meet  even  the  pay  roll — to  say 
nothing  of  supplies  and  materials.  The  cause 
lies  largely  in  classification.  In  'TerryviUe 
Cut'  the  rock  we  could  see  and  bid  on  is 
called  largely  loose  rock.  The  average  of 
extreme  hard  and  extreme  soft  would  pro- 
duce a  hard  rock.  We  hope  you  will  rectify 
this  in  this  month's  estimate."  In  other 
parts  of  the  letter  complaint  is  made  that 
wet  excavation  at  other  places  of  its  work 
was  not  fully  estimated*  While  the  appel- 
lant complains  that  the  rock  in  the  cut  is 
being  classified  as  "loose  rock"  when  It 
should  be  classified  as  solid,  there  is  no  sug- 
gestion that  there  is  any  error  in  falling  to 
classify  any  of  the  work  done  as  "excavation 
in  water." 

It  clearly  appears  from  the  record  that  the 
railway  company  always  placed  the  same 
construction  upon  the  contract  as  to  what 
was  meant  by  wet  excavation,  and  that  the 
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appellant,  by  Its  acts  and  conduct,  placed  the 
same  construction  npon  It  during  the  whole 
time  the  work  in  the  cut  was  being  done,  and 
that  it  never  In  its  dealings  with  the  railway 
company  suggested  even,  much  less  claimed, 
the  construction  It  now  contends  for  until 
some  time  after  tiie  work  was  completed  and 
after  a  final  estimate  was  asked  for. 

But  the  appellant  insists,  notwithstanding 
its  acts  and  conduct  in  placing  the  same  con- 
struction upon  the  contract  as  did  the  rail- 
way company,  that  during  the  progress  of 
the  work  It  came  to  the  condusioh  on  ac- 
count of  the  gradual  development  of  the 
water  difficulties  in  the  cut  that  the  work 
therein,  at  least  after  that  time,  was  excava- 
tion in  water,  and  that  it  intended,  as  it  be- 
lieved It  had  the  right  to  do,  upon  the  com- 
pletion of  the  work,  to  insist  upon  compensa- 
tion for  It  as  excavation  in  water. 

The  record  shows  that  during  the  progress 
of  the  work  the  question  of  what  was  its 
proper  classification  was  considered  by  the 
officials  of  the  appellant  company  and  its 
subcontractors,  and  the  conclusion  reached 
that  the  work  in  the  cut  was  excavation  In 
water ;  but  It  further  appears  that  no  notice 
of  this  conclusion,  nor  of  the  appellant's 
determination  to  assert  a  claim  for  a  differ- 
ent classification  when  the  work  was  com- 
pleted, was  given  the  railway  company.  On 
the  contrary,  the  appellant  deliberately  de- 
termined not  to  give  the  railway  company 
any  notice  of  such  conclusion  and  Intention, 
but  to  postpone  making  any  objection  to 
such  classification  until  after  the  work  in 
the  cut  was  completed,  for  fear,  as  it  claim- 
ed, that.  If  it  did  so,  the  railway  company 
might  take  the  work  away  from  the  appel- 
lant imder  certain  provisions  of  the  contract, 
and  have  It  done  at  prices  that  would  be 
hurtful  to  the  appellant.  In  other  words, 
the  appellant  determined  not  to  make  objec- 
tion to  the  classification  of  the  work  in  the 
cut  when  in  justice  and  fair  dealing  it  ought 
to  have  done  so,  but  to  postpone  the  claim 
for  a  -different  classification  until  the  work 
had  been  completed,  when  it  would  be  too 
late  for  the  railway  company  to  exercise 
those  rights  under  the  contract  which  the  ap- 
pellant feared  it  might  exercise  if  it  (the  ap- 
pellant) made  known  Its  claim  for  a  different 
classification  earlier. 

Whatever  may  have  been  the  construction 
placed  upon  the  contract  by  the  appellant  in 
secret  and  unknown  to  the  railway  company, 
it  cannot  be  considered  in  determining  either 
the  practical  construction  placed  upon  It  by 
the  parties  or  the  acquiescence  of  the  appel- 
lant In  the  construction  placed  upon  It  by  the 
railway  company.  N.  &  W.  By.  Co.  v.  Mills, 
91  Va.  632,  22  S.  E.  556.  It  is  clear,  there- 
fore, that  during  the  entire  time  the  work 
in  the  cut  was  being  done,  the  appellant,  by 
Its  acts  and  conduct,  placed  the  same  con- 
struction upon  the  contract  as  to  the  matter 
now  under  consideration  as  did  the  railway 
company. 


In  Kldwell  v.  B.  4  O.  B.  R.  Oo.»  52  Va. 

676,  It  was  held  that  a  railroad  contractor 
for  the  construction  of  a  bridge,  having  re- 
ceived the  monthly  estimates  based  upon  a 
particular  construction  of  the  contracts  with- 
out objection  during,  the  progress  of  the 
work,  was  held  to  have  acquiesced  in  that 
construction.  In  that  case.  Judge  Moncure, 
speaking  for  the  court,  after  stating  the  ftiets 
and  circumstances  showing  the  conduct  of 
the  parties  during  the  progress  of  the  work 
(and  which  were  at  least  as  favorable  to  the 
contractor's  contention  In  that  case  as  are 
the  facts  and  drcumstanoes  of  this  case  to 
the  appellant's  contention),  said:  ^Under  all 
these  circumstances,  I  am  of  opinion  that* 
whatever  may  be  the  true  construction  of  tibe 
contracts,  the  appellant  acquiesced  in  the 
construction  placed  upon  them  by  the  ap» 
pellees,  and  is  concluded  by  such  acquies- 
cence from  claiming  a  higher  compensation  for 
the  masonry  than  the  prices  stipulated  for  in 
the  contracts  and  allowed  In  the  final  estl* 
mates." 

In  Knopf  V.  B.  F.  &  P.  B.  B.  Co.,  85  Va. 
769,  8  S.  E.  787,  it  was  held  that  the  practical 
construction  put  by  the  parties  upon  the 
terms  of  their  own  contract  was  not  only  to 
be  regarded,  but,  where  there  is  any  doal»t» 
it  must  prevail,  even  over  the  literal  mean- 
ing of  the  contract;  citing  among  other  au- 
thorities District  of  (Dolumbla  v.  Gallahert 
124  U.  S.  505,  510,  8  Sup.  Ct  585,  588  (31  L. 
Ed.  526),  in  which  it  was  held  'that  the 
practical  construction  which  the  parties  put 
upon  the  terms  of  their  contract,  and  accord- 
ing to  which  the  work  was  done,  must  pre- 
vail over  the  literal  meaning  of.  the  contract 
according  to  which  the  defendant  seeks  to 
obtain  a  deduction  in  the  contract  price." 

In  Knick  v.  Knick,  75  Va.  12,  20,  it  was 
said  by  Judge  Burks  tliat,  "when  the  mean- 
ing of  an  instrument  is  clear,  an  erroneous 
construction  of  it  by  the  parties  to  it  will 
not  control  its  effect;  yet,  where  there  is 
doubt  as  to  the  proper  meaning  of  it,  the 
construction  which  the  parties  have  put  upon 
it  is  said  to  be  entitled  to  great  considera- 
tion. Bank  of  Old  Dominion  v.  McVeigh,  78 
Va.  530,  541,  Citing  Bailroad  Co.  v.  Trimble^ 
10  Wall.  367,  377  [19  L.  Ed.  948]." 

In  Trigg  Co.  v.  Bucyrus  Co.,  104  Va.  79,  86; 
51  S.  E.  174,  176,  it  was  said:  ''If  the  terms 
of  the  contract  were  ambiguous  and  its  prop- 
er construction  doubtful,  it  could  be  sub- 
jected to  another  test  which  is  always  en- 
titled to  great  weight  under  such  drcum- 
stances ;  and  that  la  the  construction  which 
the  parties  have,  by  their  acts,  placed  up- 
on It" 

The  president  of  the  court,  in  delivering 
its  opinion  in  Northrop  &  Wlckham  v.  Bich- 
mond,  105  Va.  335,  339,  53  8.  B.  962,  963,  said: 
"It  is  the  duty  of  courts  to  get  at  the  true 
intent  of  the  parties  to  the  contract,  and  it 
is  a  recognized  and  accepted  canon  that, 
where  the  construction  is  doubtful,  it  is  prop- 
er to  look  to  the  construction  whi<^  the  par- 
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ties  themaelyeB  bave  placed  upon  the  con- 
tract Wbat  more  natural,  indeed,  than  that 
the  conrts,  In  order  to  ascertain  the  inten- 
tion of  the  parties,  should  seek  for  light  in 
the  construction  which  the  parties  themselves 
hare  placed  upon  the  language  which  they 
have  seen  fit  to  employ.*'  In  that  case  it  was 
held  that  where  the  proper  construction  of 
the  language  of  a  contract  is  doubtful,  and 
the  parties  themselTes  have  in  practice  adopt- 
ed a  particular  construction,  the  courts  will 
adopt  that  construction. 

We  are  of  opinion  that  the  practical  con- 
stmction  placed  upon  the  terms  of  the  con- 
tract as  to  the  dasslflcation  of  the  work  in 
the  cut  during  the  entire  period  in  which  the 
work  was  being  done  should  prevail  over 
the  construction  now  insisted  on  by  the  ap- 
pellant by  which  it  seeks  to  obtain  a  new 
Classification  and  a  largely  increased  com- 
pensation for  its  work. 

The  action  of  the  trial  court  in  not  al- 
lowing the  appellant  compensation  for  two 
items,  aggregating  $572.42,  for  extra  materi- 
al and  labor  on  Turnip  creek  trestle,  is  as- 
signed as  error.  The  contention  of  the  ap- 
pellant is  that  these  two  items  of  extra  la-t 
bor  and  material  were  rendered  necessary  by 
the  defective  plans  of  the  railway  company^s 
engineers,  in  consequence  of  which  the  work, 
built  in  accordance  with  those  plans,  gave 
way,  and  had  to  be  strengthened  by  the  ad- 
ditional work  and  material  for  which  these 
items  were  charged. 

The  railway  company  d^iies  its  liability 
upon  two  grounds:  One,  that  the  cause  of 
the  trestle's  giving  way  was  the  improper  use 
made  of  it  by  the  contractor  after  it  was 
constructed;  and  the  other,  that  under  sec- 
tion 18  of  the  contract  the  contractor  assum- 
ed all  loss  resulting  from  the  giving  way  of 
the  trestle  during  the  progress  of  the  work. 

Whether  or  not  this  latter  contention  be 
well  founded  need  not  be  considered;  for,  if 
the  appellant  was  not  under  the  contract 
bound  to  bear  the  loss  complained  of,  it  does 
not  satisfactorily  appear  that  the  trestle  gave 
way  on  account  of  any  defect  in  the  plans 
furnished  by  the  railway  company. 

[8]  The  evidence  is  conflicting  as  to  wheth- 
er the  trestle  gave  way  because  constructed 
in  accordance  with  defective  plans  furnished 
by  the  railway  company's  engineers,  or  from 
the  improper  use  made  of  the  trestle  by  the 
appellant  after  it  was  constructed.  As  the 
burden  was  upon  the  appellant  to  show  that 
it  was  entitled  to  the  items  claimed,  we  can- 
not say  that  the  trial  court  plainly  erred  in 
refusing  to  allow  them  as  proper  charges 
against  the  railway  company. 

Another  error  assigned  is  to  the  action  of 
the  circuit  court  in  not  allowing  an  item  of 
some  $15,000,  the  difference  in  the  value  of 
the  work  done  upon  the  whole  of  the  appel- 
lant's section  of  road,  as  estimated  by  its 
supervising  engineer  (excluding  wet  excava- 
tion in  Terryvllle  Cut),  and  the  value  of  the 
whole  work  as  shown  by  the  final  estimate  of 


the  chief  engineer  of  the  railway  company. 
These  different  results  as  to  the  value  of  the 
work  done  seem  to  have  followed  largely 
from  the  difference  in  the  data  upon  which 
they  resi>ectively  based  their  calculations. 
It  could  serve  no  good  purpose  to  discuss  in 
detail  the  methods  of  measurement  relied  on 
by  each  as  furnishing  the  correct  data.  It 
will  be  sufficient  to  say  that,  while  there  Is  a 
conflict  in  the  evidence  as  to  the  correctness 
of  the  data  used  by  each,  the  weight  of  evi- 
dence is  dearly  in  ftivor  of  that  upon  which 
the  chief  engineer  based  his  calculations  and 
made  his  final  estimate,  an  estimate  the  cor- 
rectness of  which  upon  the  data  used  by  him 
is  clearly  established. 

We  are  of  opinion  that  Independent  of 
any  question  as  to  the  conclusiveness  of  the 
final  estimate  of  the  chief  engineer  under  the 
provisions  of  the  contract,  the  final  estimate 
by  him  is  fully  sustained  by  the  evidence, 
and  that  the  trial  court  did  not  err  in  not 
allowing  the  item  in  question. 

[41  The  railway  company  assigns  as  cross- 
error  the  action  of  the  circuit  court  In  allow- 
ing interest  from  the  20th  of  October,  1907, 
on  the  amount  adjudged  to  be  due  the  appel- 
lant and  decreed  in  Its  favor. 

By  section  31  of  the  contract  it  is  provid- 
ed, among  other  things,  that  upon  the  final 
completion  and  acceptance  of  the  work  to  be 
done  the  chief  engineer  of  the  railway  com- 
pany shall  issue  a  certificate  over  his  signa- 
ture that  the  whole  work  provided  for  in  the 
contract  has  been  completed  and  has  been  ac- 
cepted by  him  under  the  provisions  of  the 
contract,  whereupon  the  entire  balance  found 
to  be  due  the  contractor  shall  be  payable 
within  20  days  after  the  date  of  said  final 
certificate,  provided,  however,  that,  if  the 
railway  company  should  require  It  before 
making  payment  of  said  final  balance,  the 
contractor  shall  execute  a  release  to  the  rail- 
way company  from  all  claims  or  demands 
whatsoever  growing  out  of  the  contract. 

The  court  by  its  decree  of  the  January 
term,  1910,  ascertaining  the  amount  due  the 
contractor  from  the  Railway  Company,  pro- 
vided that  such  sum  should  bear  Interest 
from  the  20th  day  of  October,  1907,  until 
paid,  and  that  principal  and  interest  should 
be  paid  in  20  days  from  the  date  of  the  de- 
cree upon  the  delivery  of  the  release  requir- 
ed to  the  railway  company  by  the  contractor. 
The  contractor  having  failed  to  deliver  the 
release  required,  the  following  proceedings 
were  had  at  the  May  term  following: 

"The  parties  consent  that  the  motions 
hereinafter  mentioned  may  be  heard  and  de- 
termined by  the  Judge  of  this  court  in  vaca- 
tion, to  the  same  effect  as  if  they  had  been 
made  and  passed  upon  at  the  last  regular 
term  of  this  court 

"And  thereupon  the  defendant  submitted  a 
motion  in  writing  (which  is  now  filed)  that 
the  court  so  amend  the  decree  entered  in  this 
cause  at  January  term,  1910,  as  to  provide 
that  the  amount  decreed  in  favor  of  the 
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plaintiff  shall  not  bear  interest  from  the  date 
of  entry  of  the  said  decree  nntil  the  plaintiff 
flies  with  the  papers  in  this  cause  the  release 
required  by  the  said  decree  to  be  delivered 
by  the  said  plaintiff  to  the  defendant,  and 
that,  upon  the  filing  of  such  release,  the 
amount  so  decreed  in  favor  of  the  plaintiff 
shall  bear  interest  as  provided  In  said  de- 
cree until  the  defendant  pays  the  amount 
of  said  decree  to  the  plaintiff,  which  motion 
the  court  doth  overrule. 

"And  thereupon  the  defendant's  counsel, 
stating  in  open  court  that  the  defendant  was 
willing  to  pay  to  the  plaintiff  the  amount  de- 
creed in  its  favor  by  the  decree  of  January 
term,  1910,  with  interest  thereon  to  this  date 
upon  the  execution  by  the  plaintiff  of  the  re- 
lease provided  for  by  the  said  decree,  but  the 
said  offer  to  be  without  prejudice  to  the  de- 
fendant's right  to  assign  cross-error  in  case 
an  appeal  is  taken  from  the  said  decree  by 
the  plaintiff,  and  thereupon  moved  the  court 
to  release  it,  the  said  defendant  from  the 
payment  of  any  Interest  that  may  accrue  aft- 
er this  date  on  the  amount  decreed  to  the 
plaintiff  by  the  said  decree  of  January  term, 
1910,  until  the  said  release  is  executed  and 
filed  with  the  papers  in  this  cause,  and  the 
court  having  considered  said  motion,  and  the 
defendant's  counsel  stating  that  he  does  not 
now  actually  tender  the  amount  of  the  said 
decree  either  to  the  plaintiff  or  to  the  court, 
and  the  plaintiff  not  waiving  actual  tender, 
the  court  doth  overrule  the  defendant's  sec- 
ond motion." 

We  see  no  error  in  the  action  of  the  court 
in  overruling  either  of  these  motions.  If  the 
railway  company  wished  to  stop  the  running 
of  interest  on  the  sum  decreed  against  it,  it 
could  have  paid  the  money  into  court,  and 
the  court  would  have  required  the  release  to 
be  executed  by  the  contractor  before  it  could 
receive  the  money,  and  thus  have  fully  pro- 
tected the  railway  company. 

[6]  Nor  do  we  think  that  the  court  erred  in 
its  original  decree  providing  for  Interest  on 
the  sum  decreed  before  the  chief  engineer 
had  issued  his  certificate  that  the  work  had 
been  completed  and  accepted.  The  work  was 
completed  on  the  27th  of  September,  1907. 
The  railway  company  was  at  once  notified  of 
that  fact,  and  afterwards  urgently  request- 
ed to  issue  the  required  certificate;  but  it 
was  not  issued  until  the  23d  of  December, 
1907.  The  delay  in  issuing  the  final  certifi- 
cate is  not  satisfactorily  .explained  or  ac^ 
counted  for.  A  large  sum  was  admittedly 
due  the  contractor,  and  it  ought  not  to  be 
made  to  bear  the  loss  resulting  from  the  un- 
reasonable delay  of  the  chief  engineer  in 
issuing  the  certificate  required. 

Upon  the  whole  case,  the  court  is  of  opin- 
ion that  the  decrees  complained  of  should  be 
affirmed. 

Affirmed. 


(113  Va.  108) 

POCAHONTAS  CONSOL.  COLLIERIES  CO.. 
Inc.,  V.  COMMONWEALTH  et  aL 

(Supreme  Court  of  Appeals  of  Virginuu     Jan. 

18,  1912.) 

1.  LlCENSSS  (J  1*)— RbOOBDATION  OFCOlfVKT- 

ANCEs— Taxation. 

A  tax  on  the  recordation  of  a  deed  of  tmst 
is  a  tax  on  the  privilege  of  taking,  on  the  terms 
prescribed  by  statute,  the  benefits  of  the  re^- 
tration  laws,  and  not  a  tax  on  property,  which 
is  measured  in  its  assessment  and  collection  in 
the  mode  prescribed  by  statute. 
_[Ed.  Note.—For  other  cases,  see  Licenses, 
Cent  Dig.  §  1;  Dec.  Dig.  {  1.*] 

2.  LicBNSEB  (§  7*)— Pbivilege  Tax. 

A  tax  on  a  civil  privilege  is  fixed  as  to 
amount  by  the  dassification  of  the  persons  or 
subjects  required  to  pay  the  tax,  and  the  Leg- 
islature may  impose  such  a  tax  and  fix  the 
amount  thereof  and  classify  the  subjects  on 
which  the  tax  is  imposed  so  long  as  the  classi- 
fication is  reasonable. 

[E3d.  Note.— For  other  eases,  see  licenses. 
Cent  Dig.  §{  7-15;  Dec  Dig.  |  7.*] 

3.  Licenses  (§  7*)--Pbopebtt  Tax— Oonsii- 

TUTIONAL  PbOVISIONS— *'TaX." 

Const  1902,  art  168  (Code  1904,  p.  cdxii), 
providing  that  taxes  on  property  shall  be  uni- 
form on  the  same  class  of  subjects  within  the 
territorial  limits  of  the  territory  levying  the 
tax,  applies  only  to  a  direct  tax  on  property, 
and  not  to  hcense  taxes  which  do  not  admit  of 
a  tax  strictly  equal  and  uniform. 

[Ed.   Note.—For  other  cases,  see  Licenses, 
Cent  Dig.  §S  7-15;   Dec  Dig.  §  7.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6867-6888,  7813.] 

4.  Licenses  (|  7*) —Privilege  Taxes— Stat- 
utes—Classification. 

A  statute,  imposing  a  tax  on  the  recorda- 
tion of  deeds  of  trust,  assessed  and  paid  on  the 
amount  secured  thereby,  and  providing  that  on 
deeds  of  trust  on  the  works  of  a  railroad  or  oth- 
er internal  improvement  company,  partly  with- 
in and  partly  outside  the  state,  the  tax  shaU  be 
on  such  part  of  the  consideration  as  the  number 
of  miles  of  line  of  the  company  in  the  state 
bears  to  the  whole  number  of  miles  of  the  line 
of  the  company  conveyed  by  the  deed,  places  in- 
ternal improvement  companies,  whose  Unes  are 
partly  within  and  partly  without  the  state,  in 
one  class,  and  places  all  other  grantors  in  trust 
deeds  in  another  class,  and  the  classification  is 
reasonable,  and,  where  the  tax  is  uniform  on 
the  same  cJass,  the  statute  is  valid. 

[Ed.  Note.— For  other   cases,   see  Licenses, 
Cent  Dig.  §§  7-15;  Dec.  Dig.  §  7.*] 

5.  Licenses    (§    29*)  —  Privileob    Taxes- 
Statutes— Construction. 

Under  a  statute  imposing  a  tax  on  the 
recordation  of  deeds  of  trust  to  be  assessed  and 
based  on  the  amount  of  bonds  secured  thereby, 
the  tax  on  a  deed  of  trust  executed  by  a  mining 
corporation  on  property  partly  within  and  part- 
ly outside  the  state  to  secure  bonds  is  properly 
assessed  on  the  full  amount  of  the  bonds  se- 
cured without  deduction  for  the  property  out- 
side of  the  state. 

[Ed.  Note.—For  other   cases,   see  Licenses, 
Cent  Dig.  {  63;  Dec.  Dig.  {  29.*] 

6.  Licenses    (J    29*) —Privilege    Taxes- 
Statutes— Construction. 

Under  the  statute  imposing  a  tax  on  the 
recording  of  deeds  of  trust  based  on  the  amount 
secured  thereby,  a  tax  on  a  deed  of  trust  to  se- 
cure bonds  is  properly  assessed  on  the  full 
amount  of  the  bonds  to  be  issued,  and  is  not 
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required  to  be  limited  to  the  amount  of  the 
bonds  actuaUy  Issued  and  negotiated  at  the  time 
of  the  recordation  of  the  deed. 

[Kd,  Note.— For  other  cases,  see  licenses, 
Cent.  Dig.  $  63;  Dec  Dig.  |  29.*] 

Appeal  from  Circuit  Court  of  City  of  Rich- 
mond. 

Action  by  the  Pocahontas  Consolidated 
Collieries  Company,  Incorporated,  against 
the  Commonwealth  and  another  for  the  re- 
funding of  a  part  of  a  tax  paid  under  pro- 
test. From  a  Judgment  for  defendants,  plain- 
tiff appeals.    Affirmed. 

Henry  &  Graham,  for  appellant.  The  At- 
torney Generalt  for  appellees. 

CARDWELL,  J.  The  Pocahontas  Con- 
solidated Collieries  Company,  Incorporated, 
filed  its  petition  in  the  circuit  court  of  the 
city  of  Riclimond,  to  have  refunded  to  it 
$13,295.64,  being  a  part  of  a  tax  of  $20,000 
which  the  petitioner  claims  to  have  been  er- 
roneously demanded  by,  and  which  it  paid 
to,  the  cleric  of  the  circuit  court  of  Taze- 
well county  involuntarily  and  under  protest 

The  facts  are  as  follows:  The  Pocahon- 
tas Collieries  Company  and  the  Pocahontas 
Collieries  Co.,  Incorporated,  corporations  un- 
der the  laws  of  the  state  of  Virginia,  on  the 
10th  day  of  June,  1907,  by  joint  agreement 
between  the  said  companies,  became  merged 
and  consolidated  into  one  company  under 
the  name  of  the  Pocahontas  Consolidated 
Collieries  Company,  Incorporated.  By  the 
terms  of  the  merger  agreement,  all  of  the 
property  of  both  companies  was  conveyed 
to  and  vested  in  the  new  company,  and  it 
was  therein  provided  that  the  new  company 
should  create  a  mortgage  upon  all  of  its 
real  estate,  including  mineral  and  mining 
rights,  etc.,  to  secure  an  issue  of  $20,000,000 
of  5  per  cent  gold  bonds,  of  convenient  de- 
nominations, payable  in  40  to  50  years  from 
July  1,  1907,  and  redeemable  at  the  option 
of  the  corporation,  in  whole  or  in  part,  at 
105  per  cent,  and  accrued  interest,  on  any 
interest  day,  upon  the  call  of  the  trustee 
named  in  the  mortgage. 

Pursuant  to  said  agreement  of  merger, 
the  consolidated  company  executed  a  mort- 
gage or  deed  of  trust,  bearing  date  the  1st 
day  of  July,  1907,  conveying  all  of  its  prop- 
erty, rights,  etc.,  to  the  New  York  Trust 
Company,  as  trustee,  to  secure  the  payment 
of  an  issue  of  bonds  to  the  aggregate  amount 
of  $20,000,000;  the  form  of  bond  to  be  exe- 
cuted and  issued  under  the  deed  being  set 
out  in  the  deed  itself,  and  containing  the 
declaration:  "This  bond  is  one  of  a  series 
of  bonds  amounting  in  the  aggregate  of  their 
principal  to  twenty  million  dollars  ($20,- 
000,000),  or  4,109,729  pounds  sterling,  15 
shillings,  8^  pence,  or  103,626,943  francs,  or 
S4,033.45  marks,  all  of  which  bonds  are  is- 
sued and  to  be  Issued  under  and  equally 
secured  by  a  deed  of  trust,  dated  the  first 


day  of  July,  1907,  duly  executed  by  the  com- 
pany to  the  New  York  Trust  Company,  as 
trustee,  conveying  all  of  its  real  estate, 
whether  held  as  leaseholds  or  in  fee,  and 
the  improvements  and  fixtures  thereon,  in- 
cluding machinery  and  tools,  and  said  com- 
pany's franchises,  now  owned  or  hereafter 
acquired,  as  therein  described,  to  all  which 
provisions  of  which  deed  of  trust  this  bond 
is  subject" 

The  deed  of  trust  expressly  provides,  al- 
so, that  all  of  the  bonds  therein  mentioned 
are  to  be  secured  by  the  lien  thereby  creat- 
ed, and  conveys  tiie  property,  ''in  trust, 
nevertheless,  for  the  equal  pro  rata  bene- 
fit and  security  of  all  and  every  the  per- 
sons, firms  and  corporations  who  may  be  or 
become  the  holders  of  the  said  bonds  issued 
or  to  be  issued  and  secured  by  and  under 
this  deed  of  trust,  without  preference,  pri- 
ority or  distinction  as  to  lien  or  otherwise, 
of  any  one  over  another  by  reason  of  pri- 
ority in  the  time  of  issuing  or  negotiating 
the  same,  so  that  each  and  all  of  the  said 
bonds  issued  and  to  be  issued,  as  aforesaid, 
shall  have  the  same  right,'  Hen  and  privilege 
under  and  by  this  deed  of  trust,  and  shall 
be  equally  secured  thereby,  with  like  effect 
as  if  they  had  all  been  made,  executed,  de- 
livered and  negotiated  simultaneously  on 
the  date  of  the  execution  hereof/' 

Said  deed,  after  being  properly  executed, 
was  presented  to  the  clerk  of  the  circuit 
court  of  Tazewell  county  for  recordation  un- 
der the  registry  laws  of  the  state,  when  the 
clerk  ascertained  and  fixed  the  tax  thereon 
at  the  sum  of  $20,000,  that  being  the  amount 
prescribed  by  the  statute  on  the  full  amount 
of  $20,000,000  face  value  of  the  bonds  issued 
or  to  be  issued  under  and  secured  by  the  deed. 
Objection  was  made  to  the  amount  of  the  tax 
so  ascertained  and  fixed,  and  the  parties  in 
interest  communicated  both  with  the  auditor 
of  public  accounts  and  the  Attorney  General 
of  the  state,  as  to  the  correctness  of  the  tax 
required  by  the  clerk,  and  upon  being  in- 
formed by  these  state  officers  that  the  rul- 
ing of  the  clerk  as  to  the  amount  of  the  tax 
was  correct,  they  afterwards,  on  the  9th  of 
September,  1907,  delivered  the  deed  to  the 
clerk  for  recordation  and  paid  to  him  the 
said  amount  of  $20,000,  which  the  clerk  paid 
into  the  treasury  of  the  state  in  the  mode 
prescribed  by  law.  Upon  the  payments  of 
the  amount  of  the  tax  to  the  clerk,  the 
grantor  took  from  him  a  receipt  setting 
forth  at  much  length  the  grounds  of  protest 
against  being  required  to  pay  the  said 
amount  of  tax.  Subsequently  demand  was 
made  upon  the  auditor  of  public  accounts 
for  the  refunding  to  the  grantor  in  said 
deed  of  trust  the  sum  of  $13,295.64,  a  por- 
tion of  the  $20,000  tax  paid  into  the  treas- 
ury through  the  clerk,  and  the  right  to  have 
the  amount  demanded  refunded  being  de- 
I  nied   by   the   auditor,   this  proceeding  was 
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Instituted  under  the  proYlslons  of  section 
765  of  the  Code  of  190i. 

Upon  the  hearing  of  the  cause  upon  the 
petition  and  exhibits  therewith  filed,  the  de- 
murrer and  answer  of  the  auditor  thereto, 
«tc.,  the  circuit  court  entered  the  order  from 
which  this  appeal  is  taken,  denying  the  pray- 
er of  the  petition  and  dismissing  the  same. 

Wie  do  not  deem  it  necessary  to  decide 
whether  or  not  the  tax  in  question  was  in 
•contemplation  of  law  voluntarily  paid  by  the 
appellant,  or  under  protest,  for  if  the  tax, 
as  held  by  the  circuit  court,  was  legally  as- 
sessed and  demanded,  appellant  Is  not  en- 
titled to  have  It  or  any  part  therefore  re- 
funded. 

Nor  do  we  understand  appellant  as  contend- 
ing that  the  state  was  without  power  or  au- 
thority to  impose  a  tax  upon  the  recordation 
or  registry  in  the  sefveral  clerk's  offices  in  the 
state  of  deeds  of  trust  or  other  instruments  se- 
curing the  payment  of  money,  and  to  fix  the 
amount  of  the  tax  and  how  and  when  to  be 
paid,  but  that  its  contention  is:  (1)  That  in 
requiring  the  payment  of  a  tax  upon  a  deed 
of  trust  securing  bonds  issued  or  to  be  issued 
under  it,  based  upon  the  amount  of  the  en- 
tire issue  of  bonds  secured  by  the  deed,  in- 
stead of  upon  the  amount  of  the  issue  of 
bonds  presently  to  be  made,  section  168  of 
the  Constitution  of  the  state  has  been  vio- 
lated; and  (2)  that  inasmuch  as  about  two- 
thirds  of  the  property  of  appellant  conveyed 
in  its  deed  of  trust  is  located  in  West  Vir-, 
ginla,  and  only  about  one-third  in  this  state, 
to  impose  a  tax  fixed  upon  the  entire  issue 
of  bonds  secured  by  the  deed,  presently  and 
thereafter  to  be  issued,  amounts  pro  tanto 
to  a  tax  upon  that  part  of  the  property  con- 
veyed which  lies  outside  of  this  state  and 
violates  both  section  168  of  our  Constitution 
<Code  1904,  p.  cclxil)  and  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States. 

[1]  In  the  first  place,  this  is  not  a  tax  upon 
property  either  within  or  out  of  the  state, 
but  a  tax  upon  a  dvil  privilege ;  that  is,  for 
the  privilege  of  availing,  upon  the  terms 
pr^cribed  by  statute,  of  the  benefits  and 
advantages  of  the  registration  laws  of  the 
state.  Therefore  the  numerous  authorities 
dted  and  ably  presented  and  argued  by  the 
learned  counsel  for  api)ellant  In  support  of 
the  contention,  that  the  assessment  and  col- 
lection of  the  tax  in  question  violated  the 
said  provision  of  the  Constitution  of  the 
United  States,  have  no  sort  of  bearing  upon 
the  issue  in  th\B  case. 

While  we  have  no  decision  by  this  court 
directly  holding  that  a  tax  on  the  recorda- 
tion of  a  deed  is  not  a  tax  on  property,  in 
an  analogous  case  (E^e  v.  Jacobs,  Sheriff, 
56  Va.  422,  73  Am.  Dec.  367),  the  court  held 
that  a  collateral  inheritance  tax  upon  the 
succession  or  transmission  of  property  is  a 
tax  upon  a  civil  right  or  privilege,  and  not 
a  tax  on  property. 


Whether  the  tax  on  the  recordation  of  a 
deed  conveying  property  to  the  United  States 
was  a  tax  on  property  that  could  not  be 
enforced  against  the  United  States,  or  a  tax 
upon  a  mere  dvil  right  whidi  could  be  so  en- 
forced, was  a  question  presented  to  Hon.  A. 
H.  Garland,  the  then  Attorney  General  of  the 
United  States,  in  October,  1887,  and  he 
advised  that  the  tax  was  not  upon  property, 
but  upon  a  dvil  right,  and  directed  the  pay- 
ment of  the  tax.  Opinions  of  Attorn^ 
General  of  U.  S.,  voL  18,  p.  401. 

The  foregoing  are  all  the  authorities  to 
which  we  have  been  dted,  or  that  we  have 
been  able  to  find,  having  any  bearing  upon 
the  question  which  we  are  now  considering; 
and  doubtless  the  dearth  of  authority,  espe- 
cially in  this  state,  is  due  to  the  fact  that  the 
contentions  of  appellant  with  respect  to  this 
question  have  never  before  been  seriously 
urged  upon  the  court 

[2]  A  tax  on  property  Is  measured  In  its 
assessment  and  collection  in  the  mode  pre- 
scribed by  statute,  while  a  tax  upon  a  licoise 
or  dvil  privilege  is  imposed  and  fixed,  as  to 
amount,  by  classification  of  the  persons  or 
subjects  required  to  pay  the  tax;  and  the 
powers  of  the  Legislature  to  impose  the  lat- 
ter tax,  to  fix  the  amount  thereof,  and  to 
classify  the  subjects  upon  which  the  tax  Is 
imposed,  are  well-nigh  unlimited,  so  long 
as  the  classification  is  reasonable. 

'The  power  of  the  state  to  distinguish, 
select,  and  classify  objects  of  taxation  has 
a  wide  range  of  discretion.  Classification 
must  be  reasonable,  but  there  is  no  precise 
application  of  the  rule  of  reasonableness,  and 
there  cannot  be  an  exact  exduslon  or  tnclu* 
sion  of  persons  and  things.**  1  Cooley  on 
Taxation  (3d  Ed.)  p.  79,  and  note. 

The  Supreme  Court  of  the  United  States, 
in  the  case  of  Nlcol  v.  Ames,  173  U.  S.  509, 
19  Sup.  Ct.  522  (43  L.  Ed.  78^794),  said: 
"The  question  always  is,  when  a  dassiflca- 
tion  is  made,  whether  there  is  any  reason- 
able ground  for  it,  or  whether  it  is  only  and 
simply  arbitrary,  based  upon  no  real  distinc- 
tion and  entirely  unnatural.  *  *  *  If  the 
classification  be  proper  and  legal,  then  there 
is  the  requisite  uniformity  in  that  respect" 

[3]  The  constitutional  provision  in  this 
state  relative  to  taxation  is  as  follows: 

•*Sec.  168.  All  property,  except  as  herein- 
after provided,  shall  be  taxed;  all  taxes, 
whether  state,  local  or  municipal,  shall  be 
uniform  upon  the  same  dass  of  subjects  with- 
in the  territorial  limits  of  the  authority 
levying  the  tax,  and  shall  be  levied  and  ool* 
lected  under  general  laws.** 

This  court  held,  in  Bradley  t.  Ridmiond, 
110  Va.  621,  66  S.  B.  872,  that  the  foregoing 
provisions  in  the  Constitution  requiring 
equality  and  uniformity  of  taxation  apply 
only  to  a  direct  tax  on  property,  and  not  to 
license  taxes,  which  do  not  admit  of  a  tax 
strictly  equal  and  uniform;  and  very  dear- 
ly the  privilege  of  recording  deeds,  wills,  and 
other  written  instruments^  and  thereby  secur* 
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tag  tbe  benefits  and  advantages  of  the  regis- 
tration laws  of  the  state,  like  the  privilege 
of  conducting  a  business,  is  necessarily  to  be 
considered  a  proper  sob ject  of  taxation  with 
the  only  constitotlonal  limitation  upon  the 
power  of  the  Legislature  to  Impose  the  tax 
that  it  shall  be  uniform  upon  the  subjects  of 
each  dass.  Slaughter  ▼.  Com.,  64  Va.  774; 
Byre  ▼.  Jacobs,  supra;  Miller  t.  Com.,  68 
Va.  110. 

[4]  The  statute  under  which  the  tax  com- 
plained of  fai  this  case  was  demanded  and 
paid,  BO  far  as  applicable,  is  as  follows:  "And 
en  deeds  of  trust  or  mortgages,  the  tax  shall 
be  assessed  and  paid  upon  the  amount  of  bonds 
or  other,  obligations  secured  thereby."  And 
IffOTlded  further  that  "on  deeds  of  trust  or 
mortgages  upon  the  works  and  property  of  a 
railroad  or  other  internal  improvement  com- 
pany, lying  partly  in  this  state  and  partly  In 
another  state,  the  tax  shall  be  npon  such  pro- 
portion of  the  consideration  as  the  number  of 
miles  of  the  line  of  such  company  in  this 
bears  to  the  whole  number  of  mUes  of  the 
line  of  such  company  conveyed  by  such  deed." 

Here  we  have  a  classification  made  which 
puts  internal  Improvement  companies  whose 
line  Is  partly  In  Virginia  and  partly  in  some 
other  state  In  one  class,  and  all  other  gran- 
tors in  trust  deeds  or  mortgages  In  the  oth- 
er class.  The  rate  of  taxation  is  the  same  in 
all  cases,  and  the  tax  is  uniform  upon  the 
same  class  of  subjects.  That  the  Legislature 
intended  to  make  tbe  classification  so  plain- 
ly appearing  in  the  statute  is  too  clear  to 
admit  of  discussion,  and  that  the  dasslflca- 
tlon  for  the  purposes  of  taxation  is  valid 
seems  equally  as  clearly  settled  by  the  de- 
cisions of  this  court;  in  fact  it  seems  that 
appellent  does  not  deny  the  right  of  the  Leg- 
islature to  make  such  classification,  but  denies 
that  the  classification  has  been  made.  As 
we  have  seen,  the  classification  clearly  ap- 
pears upon  the  face  of  the  statute,  supra,  and 
that  similar  classification  of  persons  and  sub- 
jects for  the  purposes  of  taxation  have  been 
held  by  this  court  valid  and  proper.  See 
Bradley  v.  Richmond,  supra;  Insurance  Co. 
V.  Winchester,  110  Va.  451,  66  S.  E.  84; 
Woodall  V.  Lynchburg,  100  Va.  318,  40  S.  B. 
915;  Quid  v.  Richmond,  64  Va.  464,  14  Am. 
Rep.  139;  Eyre  v.  Jacobs,  supra. 

[5]  The  reasonableness  of  the  assignment 
in  the  statute  of  railroads  and  other  inter- 
nal Improvement  companies  to  a  special  class 
for  the  purpose  of  taxing  the  recordation  of 
their  deeds  and  mortgages,  given  as  security 
for  tbe  payment  of  indebtedness,  and  aU  oth- 
er grantors  in  such  conveyances  to  another 
class.  Is  made  very  plainly  to  appear  when 
we  consider  along  with  others  the  fact  that 
it  is  made  by  statute  a  matter  of  public  rec- 
ord the  number  of  mUes  of  railroad,  or  of  a 
telephone  or  telegraph  line,  and  the  value 
of  each  mile  thereof  for  taxable  purposes, 
lying  within  this  state  which  is  owned  by  a 
grantor  in  a  deed  of  trust  or  mortgage  and 
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conveyed  thereby;  while  there  would  be  no 
way  of  ascertaining  even  approximately  the 
value  or  location  of  the  property,  rights,  etc., 
of  a  mining  corporation  such  as  the  appel- 
lant company,  conveyed  by  It  to  secure  the 
payment  of  its  indebtedness. 

[6]  It  1b,  however,  urged  upon  us  by  the 
learned  counsel  for  appellant  that  only  $6,- 
000,000  of  the  bonds  secured  by  the  deed  in 
question  were  to  be  presently  issued,  and  the 
remaining  $14,000,000  were  only  to  be  is- 
sued and  negotiated  for  the  purchase  of  prop- 
erty and  certain  specified  purchases  of  the 
company  at  a  future  time;  and  therefore  the 
tax  required  on  the  recordation  of  the  deed 
should  have  been  computed  only  upon  the 
$6,000,000  of  bonds  to  be  immediately  Issued. 

Not  only  Is  there  no  language  employed  in 
the  statute  which  could  be  so  construed  as 
to  afford  a  foundation  for  such  a  contention, 
but  the  deed  prescribed  the  form  of  the  bond 
to  be  issued,  and  It  was  upon  its  face  to  be 
stated:  "This  bond  is  one  of  a  series  of  bonds 
amounting  in  the  aggregate  of  their  princi- 
pal to  $20,000,000,"  etc.;  and  the  conveyance 
of  the  property,  etc.,  of  the  company  was  ex- 
pressly in  trust  "for  the  equal  pro  rata  bene- 
fit and  security  of  all  and  every  the  persons, 
firms  and  corporations  who  may  be  or  be- 
come holders  of  the  said  bonds,  issued  or  to 
be  issued,"  etc  So  that  each  and  every  bond 
in  the  series  aggregating  the  $20,000,000  was, 
within  the  contemplation  of  the  statute  se- 
cured by  the  deed;  and  therefore  the  tax 
properly  to  be  assessed  and  received  by  the 
derk  as  a  condition  precedent  to  the  admis- 
sion of  the  deed  to  record  was  the  amount 
prescribed  by  the  statute  upon  the  aggregate 
amount  of  the  bonds  secured  by  the  deed,  to 
wit,  $20,000,000,  making  the  tax  thereon  $20,- 
000,  as  the  clerk  demanded  and  received. 

If  the  view  of  the  statute  taken  by  appel- 
lant be  correct,  and  the  clerk  had  demanded 
and  received  a  tax  measured  by  the  bonds 
secured  but  only  presently  to  be  issued,  and 
the  remaining  $14,000,000  secured  by  the 
deed  or  any  part  thereof  were  thereafter 
Issued,  how  and  when  would  the  tax  on  the 
deed  with  respect  to  the  bonds  issued  sub- 
sequent to  its  recordation  be  collected,  and 
by  whom?  Certainly  there  is  no  provision 
in  the  statute  for  the  assessment  or  collec- 
tion of  such  a  tax  and  no  hand  appointed 
to  receive  It,  even  if  a  voluntary  payment 
thereof  were  offered.  On  the  contrary,  the 
statute  imposes  imperatively  upon  the  clerk 
to  whom  the  deed  is  presented  for  recorda- 
tion the  duty  to  assess  and  collect  a  tax 
thereon,  and  as  a  condition  precedent  to  the 
admission  of  the  deed  to  record,  fixed  only 
by  the  amount  of  bonds  or  other  obligations 
secured  thereby. 

We  are  of  opinion  that  the  Judgment  of 
the  circuit  court  complained  of  is  right,  and 
it  is  therefore  affirmed* 
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i^AMS  EXPRESS  CO.  ▼.  SCOTT. 
(Sapreme  Court  of  Appeals  of  Virginia.    Jan. 

18,  1912.) 

1.  Cabuebb    (I   218*)— Cabbiags   or  liiVK 
Stock— Limitation  or  Liabiutt. 

A  common  carrier  is  not  an  insurer  of 
animals  from  injuries  arising  from  their  vicious 
nature  and  propensities,  and  which  could  not 
have  been  prevented  by  the  exercise  of  fore- 
sight, vigilance,  and  care,  so  that  an  express 
company  was  entitled  to  limit  its  liability  in 
that  respect. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  »  674-696,  927-949;  Dec  Dig.  ( 
2ia*] 

2.  Cabbuebs    (I   213*)  — Cabbiags   or  Live 
Stock— LiABiuTY  fob  Injubies. 

No  recovery  can  be  had  for  injury  caused 
by  delay  in  shipment  of  an  animal  by  an  ex- 
press companv,  where  such  delay  was  caused 
by  the  refusal  of  the  owner  to  accept  freight 
movement. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  I  213.*] 

3.  Cabbiebs    ({   215*)  —  Cabbiaoe   of   Lxve 
Stock— Liabilitt  fob  Injubies. 

No  recovery  can  be  had  for  injuries  to  a 
horse  delivered  for  shipment,  caused  by  the 
horse  hitting  his  feet,  legs,  and  body  against 
the  sides  and  back  of  the  stall  upon  becoming 
excited  and  frightened  by  the  usual  and  ordi- 
nary movements  and  noise  of  the  train. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  S  215.*] 

4.  Cabbiebs    ({   228*)  —  Cabbiags   of  Live 
Stock— Liability  fob  Injuby. 

In  an  action  for  injuries  to  a  horse  de- 
livered for  shipment,  evidence  held  to  show  that 
the  injury  was  caused  by  the  inherent  vice  of 
the  animal,  and  by  the  culpable  negligence  of 
the  agents  of  the  shipper. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  I  228.*] 

Error  to  Circuit  Court,  Accomack  County. 

Action  by  John  L.  Scott  against  the  Adams 
Express  Company.  From  a  judgment  for 
plaintiff,  defendant  brings  error.  Reversed 
and  remanded. 

W.  R,  Meredith  and  John  S.  Parsons,  for 
plaintiff  in  error.  Westcott  &  Turlington, 
Mapp  &  Mapp,  and  O.  F.  Mears,  for  defend- 
ant in  error. 

WHITTLE,  J.  The  plaintiff  in  error, 
Adams  "Express  Company,  brings  this  writ  of 
error  to  review  a  Judgment  for  $1,213.70,  re- 
covered against  it  by  the  defendant  in  error, 
John  L.  Scott. 

The  litigation  arose  out  of  a  written  con- 
tract between  the  company  and  Daugherty, 
agent  for  the  plaintiff,  for  the  transportation 
of  a  race  stallion.  Signet  Prince,  from  Tasley, 
a  station  on  the  New  York,  Philadelphia  & 
Norfolk  Railroad,  in  Accomack  county,  Va., 
to  Pocomoke  City,  in  the  state  of  Maryland, 
a  distance  of  27  miles.  Ten  race  horses  and 
traps  were  included  in  the  shipment,  all  of 
which  with  the  exception  of  Signet  Prince 
reached  their  destination  in  safety. 

The  contract,  among  other  provisions,  stip- 
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ulated  tliat  the  company  should  not  be  liable 
for  the  conduct  or  acts  of  the  animals  to 
themselves  or  to  each  other,  "such  as  biting, 
kicking,  goring  or  smothering,  nor  for  loss 
or  damage  arising  from  the  condition  of  the 
animals  themselves  or  which  results  from 
their  nature  or  propensities,  which  risks  are 
assumed  by  the  shipper."  The  shipper,  more- 
over, released  the  company  from  liability 
"for  delay,  injuries  to  or  loss  of  said  an- 
imals," unless  caused  by  the  negligence  of 
its  agents  or  employ^  Also,  upon  the  ar- 
rival of  the  anioials  at  destination,  the  ship- 
per agreed  forthwith  to  receive  them,  paying 
the  charges  due  thereon;  in  default  whereof 
the  company,  as  agent  of  the  shipper,  might 
have  the  animals  put  in  a  suitable  place,  at 
his  cost  and  risk.  When  the  animals  were 
accompanied  by  the  owner  or  an  attendant 
in  his  employ,  as  in  the  instant  case,  it  was 
his  duty  to  load  and  unload  them  at  his  own 
risk;  the  company  furnishing  necessary  la- 
borers to  assist  in  the  work,  and  to  take  care 
of  them  In  transit,  such  caretakers  to  be 
transported  upon  the  same  car  with  the 
animals  free  of  charge. 

[1]  That  it  is  permissible  for  an  express 
company  to  stipulate  with  the  shipper  for 
such  limitations  upon  its  liability  in  a  con- 
tract for  the  carriage  of  live  stock  is  well 
settled. 

In  1  Hutchinson  on  Carriers  (3d  Ed.)  |  336, 
distinguishing  between  the  liability  of  a  car- 
rier with  respect  to  the  transportation  of  live 
animals  and  ordinary  goods,  the  learned  au- 
thor observes:  "The  liability  of  the  common 
carrier  of  animals,  it  is  said,  is  essentially 
different  from  that  of  the  carrier  of  mer- 
chandise or  of  inanimate  property.  While 
common  carriers  are  insurers  of  inanimate 
goods  against  all  loss  and  damage,  except 
such  as  is  inevitable  or  caused  by  public 
enemies,  they  are  not  insurers  of  animals 
against  injuries  arising  from  their  nature 
and  propensities,  and  which  could  not  be 
prevented  by  foresight,  vigilance,  and  care. 
In  the  transportation  of  live  stock,  in  the  ab- 
sence of  negligence,  the  carrier  is  relieved 
from  responsibility  for  such  injuries  as  oc- 
cur from  or  in  consequence  of  the  vitality  of 
the  freight.  He  does  not  absolutely  warrant 
live  freight  against  the  consequences  of  its 
vitality.  Animals  may  injure  or  destroy 
themselves  or  each  other,  they  may  die  from 
fright  or  starvation,  or  they  may  die  from 
heat  or  cold.  In  all  cases,  therefore,  where 
injuries  occur  by  reason  of  the  inherent 
vices  or  natural  propensities  of  the  animals 
themselves,  the  carrier  is  relieved  from  re- 
sponsibility, if  he  can  show  that  he  has  pro- 
vided all  suitable  means  of  transportation, 
and  exercised  that  degree  of  care  which  the 
nature  of  the  property  requires"— citing  opin< 
ions  of  Pollock,  C.  B.,  and  Martin,  B.,  in 
Pardington  v.  Railway  Co.,  1  H.  &  N.  396; 
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Erie,  J.,  in  McManus  v.  Railway,  4  H.  &  N. 
347;  Parke,  B.,  in  Carr  t.  Railway,  7  Exch.711. 

The  rule  Is  thus  stated  in  Boehl  r.  Rail- 
way Co.»  44  Bfinn.  191,  46  N.  W.  333:  **Cta^ 
riers  of  live  stock  are  liable  as  common  car- 
riers for  damages  or  injuries  thereto  aris- 
ing during  the  transportation,  except  such  as, 
without  the  tAxdt  or  negligence  of  the  car- 
rier, result  from  the  yitality  of  the  freight; 
that  is  to  say,  the  nature  and  propensity  of 
animals  to  .injure  themselves  or  each  other, 
their  unrullness,  fright,  Tidousness,  kicking, 
or  goring,  etc  The  carrier  is  relieved  from 
liability  from  such  causes,  if  he  has  provided 
suitable  means  of  transportation,  and  exer- 
cised that  degree  of  care  which  the  nature 
of  the  property  requires,  or  lias  not  otherwise 
contributed  to  the  injury.  Of  course,  the 
carrier  is  relieved  from  special  care  and  over- 
sight of  the  animals  when  the  owner  or 
agent  accompanies  them  for  that  purpose.** 
Norfolk,  etc.,  R.  Co.  v.  Reeves,  97  Va.  288, 
33  S.  B.  606;  N.  &  W.  Ry.  Co.  v.  Sutherland, 
105  Va.  545,  54  S.  B.  465. 

These  rules  are  said  to  obtain,  even  where 
there  is  no  special  contract  limiting  the  caz^ 
rier's  liability  in  respect  to  injuries  result- 
ing to  animals  from  such  causes. 

Bearing  in  mind,  then,  these  fundamental 
principles,  let  us  briefly  consider  the  alleg- 
ed grounds  of  neglig^ice  and  the  evidence 
relied  on  to  sustain  the  recovery. 

[2]  First  It  is  alleged  that  the  injuries 
sustained  by  Signet  Prince  were  due  to  un- 
necessary delay  in  transportation.  There  is 
no  evidence  whatever  to  connect  the  ani- 
mal's injuries  with  the  alleged  delay.  Be- 
sides, it  plainly  appears  that  tiie  delay  was 
due  to  the  refusal  of  Daugherty  to  accept 
freight  movement  When  told  that  his  car 
load  of  horses  would  be  attached  to  an  ex- 
tra freight  used  in  transporting  other  hors- 
es, which  was  to  leave  about  10  o'clock  a. 
m.,  he  refused  to  allow  his  horses  to  be  car- 
ried by  that  train,  and  demanded  express 
shipment  Accordingly,  in  deference  to  his 
wishes,  his  oar  was  taken  up  by  the  first 
express  train  that  passed  Tasley,  and  left 
that  station  about  noon; 

[8]  Second.  It  is  said  that  during  the  de- 
lay at  Tasley  the  company  suffered  the  car 
"to  be  switched  around,  backward  and  tor* 
ward,  on  the  railroad  track  and  switches, 
and  jarred,  jerked,  and  kicked  up  to  and 
against  other  cars";  and,  consequently,  the 
horse  became  greatly  excited  and  frighten- 
ed, and  hit  his  feet  legs,  and  body  against 
the  sides  and  beck  of  the  stall,  and  against 
a  radiator  installed  therein,  and  was  injur- 
ed, etc. 

It  was  shown  that  the  movements  of  the 
car  at  Tasley,  complained  of  In  this  specifi- 
cation, were  all  necessary  movements  in  the 
ordinary  course  of  railroading. 


Third.  This  allegation  of  negligence  Is 
mane  to  the  second,  namely,  that  the  horse 
was  frightened  and  injured  by  the  puflln^ 
of  smoke  and  noise  from  passing  engines. 
These  acts  were  done,  not  wantonly,  but  in 
the  customary  manner,  and  were  unavoida- 
ble in  the  operation  of  trains. 

Fourth,  and  lastly,  it  is  charged  that  the 
company  negligently  failed  to  provide  and 
maintain  a  safe  car,  stall,  and  appliances 
for  the  shipment  of  the  animal.  Under  this 
specification,  it  is  also  alleged  that  the  com* 
pany  negligently  suffered  a  radiator  to  be  in 
the  stall  in  which  Signet  Prince  was  placed, 
which  was  uncovered,  and  against  which  he 
hit  his  feet  and  legs,  and  injured  himself. 

The  car  in  question  was  a  Pennsylvania 
express  car,  in  which  Daugherty  had  ship- 
ped a  load  of  horses  from  Cape  Charles  to 
Ttausley  a  few  days  previously.  The  car  had, 
at  that  time^  been  stalled  in  accordance  with 
his  wishes,  and  at  his  special  request  was 
again  furnished  to  him  by  the  company  for 
the  shipment  to  Pocomoke  City. 

As  observed,  the  shipment  consisted  of  10 
horses,  and  they  were  accompanied  by  9  at- 
tendants. The  car  contained  14  stalls.  The 
agreement  required  the  shipper  to  load  and 
unload  the  stock,  the  company  furnishing 
necessary  assistance,  and  Signet  Prince  was 
either  the  first  or  second  horse  loaded,  so 
that  there  were  12  or  13  stalls  besides  the 
one  containing  the  radiator,  in  any  one  of 
which  he  might  have  been  safely  bestowed. 
It  was  also  shown  that  a  radiator  is  a  per- 
manent fixture  and  necessary  part  of  the 
outfit  of  a  car  used  in  shipping  high-grade 
horses  in  cold  weather.  But  in  this  instance 
the  shipper  could  have  obviated  all  risk  of 
injury  to  the  animal  from  that  source  sim- 
ply by  placing  him  in,  or  removing  him  to, 
another  stall  (and  three  vacant  stalls  still 
remained  after  accommodating  all  the  other 
horses),  or  by  covering  the  radiator  with  a 
horse  blanket  Signet  Prince  was,  however, 
made  fast  in  the  stall  with  the  radiator  by 
ropes  on  either  side  of  his  head,  tied  to  an 
iron  bar  above,  extending  across  the  car. 
He  became  frightened,  presumably  from 
passing  engines,  before  the  car  left  Tasley^ 
and  in  his  efforts  to  escape  sustained  some 
Injury  by  kicking  and  plunging.  He  kicked 
down  a  mail  box  from  the  side  of  the  car, 
and  broke  from  their  fastenings  several  half- 
inch  iron  bars  that  protected  the  car  win- 
dow. HlB  fright  continued,  and  before  the 
train  reached  its  destination  (just  how  long 
before  does  not  appear)  he  forced  the  radia- 
tor from  the  side  of  the  car,  and  broke  the 
regulator  wheel  from  the  valve,  leaving  ex- 
posed a  half -inch  copper  tube  of  considera- 
ble length,  and  was  finally  discovered  astride 
of  the  radiator,  with  the  valve  tube  embed- 
ded in  the  inner  side  of  his  left  thigh.    The 
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injuries  thua  inflicted  were  of  a  serloas  and 
permanent  character.  The  attendants  made 
no  effort  to  release  the  animal  from  his  per- 
ilous position,  and  the  shipper  refused  to 
unload  or  receive  him  at  Pocomoke  City. 
The  company  thereupon  placed  him  in  the 
care  of  a  suitable  person,  where  he  remain- 
ed from  August  8  to  November  18,  1908, 
when  he  was  delivered  to  the  plaintiff,  on 
payment  of  charges  for  his  care  and  keep. 

There  was  also  an  effort  to  prove  that  the 
company  negligently  refused  to  unload  the 
horse  at  Tasley  and  other  stations  after  his 
car  fright  became  manifest,  or  to  side-track 
the  car  at  Parksley;  but  the  evidence  on 
that  subject  was  wholly  unsatisfactory  and 
Insufficient  Indeed,  Daugherty,  the  shipper 
and  agent  of  the  owner,  seemed  possessed  of 
the  erroneous  idea  that  he  was  under  no  ob- 
ligation whatever  to  care  for  the  safety  of 
the  horse,  but  could  stand  Idly  by  and  suffer 
the  animal  to  destroy  himself,  and  hold  the 
express  company  liable  for  the  loss. 

[4]  There  are  a  number  of  other  assign- 
ments of  error  in  the  petition  for  a  writ  of 
error,  but  the  court  is  of  oplaion  that  the 
failure  of  the  shipper  to  make  out  a  case 
of  actionable  negligence  against  the  express 
company  Is  controlling;  and  it  is  therefore 
unnecessary  to  notice  subordinate  assign- 
ments. The  injury  to  Signet  Prince  was  due 
to  no  fault  of  the  defendant,  but  was  trace- 
able rather  to  the  inherent  vice  or  propen- 
sity of  the  animal  itself,  coupled  with  the 
culpable  negligence  of  the  agents  of  the  ship- 
per to  whom  its  safety  had  been  confided. 

For  these  reasons,  the  judgment  must  be 
reversed,  the  verdict  set  aside,  and  the  case 
remanded  for  a  new  triaL 

Reversed. 

(USVa.  61) 

JEFFERSON  et  aL  ▼.  GREGORY  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

18,  1912.) 

1.  APPKAIi    and    EbBOB     (I    1136*)~A7FIBM- 
ANCE— GbOUND. 

The  decree  of  the  circuit  court  dismissing 
a  bill  on  the  ground  that  complainants  failed 
to  establish  the  case  as  alleged  will  be  affirmed, 
if  the  dismlBsal  can  be  sustained  on  that  or 
any  other  ground  relied  on  by  defendant 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  1136.*J 

2.  JUDQMSNT    (i   803*)— GQBBBOPTION    OV  MIS- 
TAKES. 

Relief  may  be  had  from  mistakes  in  judg- 
ments and  decrees  by  original  proceedings, 
where  the  mistake  is  one  of  fact 

[Ed.  Note.— For  other  cases,  see  Judgment 
Dec.  Dig.  {  303.*] 

3.  Judgment  (|  455*)— Equitable  Relief— 
Mistakes— JuBisDicTioN  or  Court. 

A  court  which  has  jurisdiction  of  the  par* 
ties  and  subject-matter  has  jurisdiction  to  re- 
lieve them  from  a  mistake  in  a  decree  entered 
by  a  different  tribunal,  for  the  mistake  is  not 
corrected  by  reviewing  the  judgment  or  de- 
cree of  the  original  tribunal,  but  by  restraining 


the, parties  from  taking  advantage  of  it,  and 
compelling  them  to  execute  proper  papers  to 
correct  it 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  860-862;   Dec  Dig.  |  455.*] 

4.  QuiETINe  TiTLB  (I  12*>-^P088E88I0N. 

Where  the  removing  of  clouds  and  qiiie^ 
ing  of  title  is  only  incidental  to  other  equitable 
relief,  which  is  properly  invoked,  the  com- 
plainant need  not  be  in  possession,  despite 
the  rule  that  makes  possession  a  condition 
precedent  to  the  maintenance  of  a  suit  to  quiet 
title. 

pSd.  Note.— For  other  cases,  see  Quieting  Ti- 
tle,^ Cent  Dig.  §1  8-12,  44,  45;    Dec  Dig.  { 
■  J 

5.  WiTNEBSEI^  (I   141*)— GOMPBIXNCT- AOKlfT. 

Where  a  oommisnoner  who  judicially  sold 
land  has  died  since  the  sale,  and  the  amount 
of  land  sold  has  come  into  controversy,  com- 
plainant's agent  who  conducted  the  negotiation 
with  the  commissioner  is  competent  as  a  wit- 
ness. 

[Ed.  Note.— For  otiier  cases,  see  Witnesses, 
Cent,  Dig.  §}  576-579 ;   Dec.  Dig.  S  141.*1 

6.  Witnesses  (i  140*)— Oompxtenct— Iitteb- 
est  of  Pasties. 

One  who  is  not  a  party,  and  has  no  pres* 
ent  interest  in  a  suit,  is  competent  to  testi^, 
even  though  he  was  once  interested  in  the 
land  which  is  the  subject-matter  of  the  litiga- 
tion, 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {$  598-618;    Dec.  Dig.  S  140.»1 

7.  Judgment  (|  824*)— Sbttinq  Aside— BIis- 
take. 

In  an  action  to  correct  a  mistake  in  a  de- 
cree which  misdescribed  land  judicially  sold, 
evidence  held  to  show  the  mistake,  and  that 
there  has  been  no  such  delay  in  discovering  it, 
and  bringing  suit  to  remedy  as  to  l>ar  com- 
plainant 

[Ed.  Note,— For  other  cases,  see  Judgment 
Dec  Dig.  $  324.*]  >^        •» 

Appeal  from  Circuit  Court,  Amel)a  County. 

Bill  by  George  O.  Jefferson  and  others 
against  D.  Gregory  and  another.  From  a 
decree  dismissing  the  bill,  complainants  ap- 
peal. Reversed  and  remanded,  with  diree- 
tions. 

McGuire,  Riely  &  Bryan  and  J.  Q.  Jeffer- 
son, Jr.,  for  appellants.  R.  G.  Southall,  for 
appellees. 

BUCHANAN,  J.  This  is  an  appeal  from 
a  decree  dismissing  a  bill  filed  by  the  appel- 
lants in  the  circuit  court  of  Amelia  county 
to  correct  a  mistake  In  a  deed  and  a  plat  aa 
to  the  dimensions  of  a  small  parcel  of  land 
or  town  lot  lying  In  Amelia  county  sold  un- 
der decrees  entered  in  the  consolidated  causes 
of  the  Union  Bank  of  Richmond,  etc.,  against 
John  B.  Harriet  and  the  same  plaintiff 
against  Lewis  B.  Harvie,  etc.,  pending  In 
the  chancery  court  of  the  city  of  Richmond, 
to  restrain  the  appellees  from  interfering 
with  the  appellants'  possession  of  the  said 
lot,  and  to  quiet  their  title. 

[1]  The  circuit  court  dismissed  the  bill  up- 
on the  ground,  as  stated  in  its  decree,  that 
the  appellants  had  failed  to  establish  the 
case  alleged.    But  if  the  action  of  the  court 


*For  othtr  eases  see  same  topic  and  Mctlon  NUMBER  in  Dee,  Dig.  A  Am.  Dig.  Key  No.  Serlee  4  Rep'r  indezce 
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can  be  sostalned  upon  that  or  either  of  the 
other  grounds  relied  on  by  the  appellees,  tIs., 
that  the  conrt  was  without  Jurisdiction,  or 
that  the  bill  did  not  state  a  case  entitling  the 
appellants  to  the  relief  sought,  the  decree 
appealed  from  must  be  affirmed. 

[2]  Upon  the  case  made,  the  circuit  court 
had  jurisdiction*  The  land  as  to  which  the 
alleged  mistake  was  made  lies  in  Amelia 
county,  and  the  appellees  are  residents  there- 
of. It  an[)ears  that  at  the  time  (1908)  the 
alleged  mistake  was  discovered  the  consol- 
idated causes  In  which  the  sale  of  the  land 
was  made  had  been  stricken  from  the  docket, 
and  that  It  was  then  too  late  to  apply  for  re- 
lief  In  those  causes. 

It  is  well  settled  in  this  state,  and  in  many 
if  not  most  Jurisdictions,  that  relief  from 
mistakes  In  Judgments,  decrees,  or  other 
conrt  proceedings  may  In  an  otherwise  proper 
case  be  had  if  the  mistake  is  not  Judicial  but 
one  of  fact  Anderson  t.  Woodford,  etc.,  85 
Ya.  816,  328,  829;  Rust  t.  Ware,  47  Va.  50,  52 
Am.  Dec.  100;  Byrne  ▼.  Edmonds,  04  Va. 
200;  Fore  ▼.  Foster,  86  Va.  104,  9  S.  B.  497; 
£%)es  ▼.  Williams^  89  Va.  794,  17  S.  B.  235; 
Prince's  Adm'r  r.  McLemore,  108  Va.  269,  61 
&  B.  802. 

[3]  There  is  no  valid  objection  to  proceed- 
ing by  original  bill  to  obtain  relief  from  such 
a  mistake  in  a  court  (having  Jurisdiction  of 
the  parties  and  the  subject-matter)  other  than 
that  in  which  the  mistake  was  made  when 
it  cannot  be  corrected  in  that  cause,  since 
such  mistake  is  not  corrected  by  reviewing 
the  Judgment  or  decree  of  that  <;ourt,  but  by 
reetraining  the  parties  who  may  take  advan- 
tage of  it  from  doing  so,  or  by  compelling 
them  to  execute  proi)er  papers  for  the  pur- 
pose of  correcting  It.  Barnesley  v.  Powel,  1 
Ves.,  Sr.,  284;  Byrne  v.  Edmonds,  supra; 
Loss  V.  Obrey,  22  N.  J.  Bq.  52. 

[4]  The  court  also  properly  overruled  the 
demurrer  to  the  bill.  Its  allegations  are  suf- 
ficient, if  proved,  to  entitle  the  appellants  to 
relief  from  the  alleged  mistake.  The  fact 
that  the  bill  also  prays  to  have  the  cloud  up- 
on the  appellants*  title  removed  does  not  ren- 
der it  demurrable,  even  if  it  be  conceded,  as 
counsel  of  the  appellees  insists,  that  U  is  not 
distinctly  charged  In  the  bill  that  the  appel- 
lants were  in  possession  of  the  land  in  con- 
troversy when  the  suit  was  brought.  While 
the  general  rule  Is  that  the  holder  of  the  le- 
gal title  to  land  cannot  maintain  a  bill  to  re- 
move a  cloud  from  his  title  unless  he  is  in 
possession  (Otey  v.  Stuart,  91  Va.  714,  22  S. 
B.  513;  Austin  ▼.  Minor,  107  Va.  101,  67  S. 
E.  609),  this  rule  does  not  and  ought  not  to 
apply  where  the  primary  relief  sought  is  up- 
on another  and  well-establiBhed  ground  of 
equity  Jurisdiction,  and  the  removal  of  the 
doud  is  sought  only  as  an  incident  to  that 
relief.  See  Booth,  etc.,  v.  Wiley,  102  111.  84, 
113,  114 ;  Swick  v.  Rease,  62  W.  Va.  557,  59 
B.  B.  510,  511;  Shlpman  v.  Fumlss,  69  Ala. 
666,  44  Am.  Rep.  528,  531. 


The  next  question  to  be  considered  is 
whether  or  not  the  mistake  alleged  has  been 
clearly  proved,  as  It  is  conceded  and  well 
settled  it  must  be  in  cases  of  this  character. 

It  appears  that  at  the  suit  of  his  creditors 
the  lands  of  the  estate  of  Lewis  E.  Harvie, 
deceased.  Including  those  situated  In  Amelia, 
county,  were  by  decrees  entered  in  the  said 
consolidated  causes  pending  in  the  chancery 
court  of  the  dty  of  Richmond  ordered  to  be 
sold.  The  two  special  commissioners  direct- 
ed to  make  the  sale  reported  that  after  due. 
advertising  they  had  offered  the  several  par- 
cels of  land  in  that  county  for  sale  at  public 
outcry,  and,  having  failed  thus  to  sell  all  of 
the  lands,  they  had  made  sales  privately  of 
certain  x>ortlonB  of  them  not  sold  at  public 
auction.  Among  the  private  sales  they  re- 
ported that  they  had  sold  lot  No.  1  (the  lot 
in  controversy  In  this  case),  containing  "about 
one-fourth  of  an  acre,*'  to  George  C.  Jeffer- 
son, and  lot  No.  2  (which  adjoins),  contain- 
ing "one  acre,"  to  J.  B.  Bland.  These  lots 
are  described  as  lots  Nos.  1  and  2  as  shown 
on  plat  of  land  at  Ghula  depot,  which  was 
made  by  the  surveyor  of  the  county  at  the 
Instance  of  the  commissioners  to  selL  The 
commissioners  stated  that  they  regarded  the 
sales  reported  (public  and  private)  as  good 
ones,  and  recommended  their  confirmation. 
They  were  confirmed,  and  subsequently  con- 
veyances were  made  to  Jefferson  and  Bland 
for  the  said  lots,  respectively,  in  which  they 
were  described  as  lots  Nos.  1  and  2  as  shown 
by  the  plat  of  the  lands  situated  at  Chula 
depot.  Immediately  after  his  purchase,  Jef- 
ferson or  his  agents  took  possession  of  the 
land,  sold  and  conveyed  to  him  as  lot  No.  1, 
to  the  full  extent  of  its  boundaries  as  now 
claimed  by  the  appellants. 

There  are  located  upon  lot  No.  1,  as  taken 
possession  of  and  claimed  by  Jefferson,  a 
storehouse  and  shop.  The  lot  contains  about 
one-fourth  of  an  acre,  as  described  In  the  re- 
port of  sale  and  the  deed  of  the  commis- 
sioner. By  recent  survey  made  in  accord- 
ance with  the  calls  in  the  plat  referred  to  in 
the  report  of  sale  and  the  commissioners' 
deed,  the  shop  is  not  within  the  boundaries 
of  the  lot,  and  It  contains  only  about  one- 
sixth  of  an  acre.  To  correct  this  alleged 
mistake  this  suit  was  instituted. 

The  facts  relied  on  by  the  appellants  to 
show  the  mistake,  briefly  stated,  are  as  fol- 
lows: W.  O.  Harvie,  who  represented  Jef- 
ferson in  his  negotiations  with  Hasklns,  one 
of  the  special  commissioners,  for  the  pur- 
chase of  the  said  property,  testifies  that  said 
negotiations  were  solely  between  him,  as  the 
agent  of  Jefferson,  and  Hasklns,  special 
commissioner  of/  sale;  that  both  of  them 
were  familiar  with  the  property  purchased 
by  Jefferson;  that  the  land  negotiated  for 
and  purchased  by  him  for  Jefferson  had  lo- 
cated upon  it  the  said  shop  as  well  as  the 
storehouse;  that  the  object  of  the  purchase 
was  to  conduct  a  business  on  the  land  for 
whi<di  the  use  of  both  buildings  was  neces- 
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sarj;  that  the  purchase  was  not  by  a  plat, 
but  that  the  plat  was  subsequently  made, 
and  that  he  never  saw  it  until  this  contro- 
versy arose;  that  after  the  purchase  the 
witness  was  present  when  Mr.  Childress,  the 
surveyor  who  made  the  plat  of  the  lands  at 
CSliila  depot  surveyed  the  land  purchased  by 
him,  and  that  he  ran  the  lines  and  fixed  its 
boundaries  as  they  are  now  claimed  and 
held  by  the  appellants;  that  Immediately 
after  his  purchase  Jefferson  took  possession 
of  the  whole  premises,  including  the  shop; 
and  that  he  and  those  who  claim  under  him 
have  since  held  continuous  and  exclusive 
possession  of  the  same  until  Just  before  this 
suit  was  instituted. 

[6,6]  The  competency  of  this  witness  to 
testify  as  to  what  passed  between  him  and 
Haskins,  special  commissioner,  in  negotiat- 
ing the  purchase  and  sale  of  the  property, 
is  objected  to  by  the  appellees,  upon  the 
ground  that  Haskins  was  dead,  and  the  wit^ 
ness  was  not  only  a  party  to  the  original 
transaction  by  reason  of  his  conducting  the 
negotiations  as  the  agent  of  Jefferson,  but 
was  also  deeply  'interested  in  the  purchase 
of  the  property. 

It  clearly  appears  that  in  negotiating  the 
purchase  for  Jefferson  the  witness  was  mere- 
ly his  agent,  and  in  no  legal  sense  one  of 
the  "original  parties"  to  the  contract  The 
witness  is  not  a  party  to  this  suit,  and,  if 
he  ever  had  any  pecuniary  interest  in  the 
purchase,  it  is  dear  that  he  had  no  such  in- 
terest in  it  or  in  this  controversy  when  he 
testified.  He  was  clearly  a  competent  wit- 
ness. Goodeirs  Ex*rs  v.  Gibbons,  91  Va.  608, 
610,  22  S.  £9.  504;  Mutual  Life  Ins.  Co.  v. 
Oliver,  95  Va.  445,  448,  28  S.  E.  594,  and 
cases  cited;  Reynolds  v.  Calloway,  72  Va. 
439,  440 ;  Moorman  v.  Arthur,  90  Va.  455,  18 
B.  E.  869. 

[7]  It  is  proved  beyond  a  reasonable  doubt 
that  when  the  county  surveyor,  Childress, 
laid  off  or  surveyed  the  lots  at  Chula  depot, 
the  boundary  lines  of  lot  No.  1  included  the 
land  upon  which  the  said  shop  is  situated, 
and  that  its  boundaries  were  run  and  staked 
off  as  claimed  by  the  appellants.  There  were 
three  persons  present  at  that  time  besides 
the  surveyor,  and  all  three  of  them  so  testify 
positively,  and  the  surveyor  does  not  recollect 
whether  or  not  the  shop  was  on  the  lot  as 
surveyed  by  him.  One  of  those  witnesses 
is  Bland,  the  purchaser  of  lot  No.  2.  He  tes- 
tifies that  he  was  present  at  said  survey; 
that,  as  the  lots  were  surveyed,  the  shop 
was  on  the  Jefferson  lot,  and  not  on  his  lot 
No.  2,  which  adjoins  it;  that  after  his  pur- 
chase he  built  a  fence  around  his  property 
between  Jefferson  and  himself,  except  back 
of  the  old  shop  which  had  double  doors; 
that  he  built  his  fence  by  the  surveyor's 
stakes,  and  that  this  line  was  recognized  as 
the  true  line  between  him  and  Jefferson; 
that  he  never  claimed  the  shop ;  and  that  he 


leased  it  trom  Jefferson  during  a  portion  of 
the  time  he  was  the  owner  of  lot  No.  2. 

It  further  clearly  appears  that  Jeffersoift 
rQ)aired  the  shop,  had  both  it  and  the  store- 
house insured,  leased  the  shop  to  different 
persons,  and  that  no  one  during  a  period  of 
nearly  19  years  ever  questioned  his  owner- 
ship of  the  shop  and  the  land  upon  which  it 
is  built,  except  appellee  Gregory,  and  the  evi- 
dence is  overwhelming  that  he  did  not  make 
any  adverse  <daim  to  it  until  just  before  the 
institution  of  this  suit,  when  it  was  first  as- 
certained by  a  survey  made  preparatory  to 
a  sale  of  the  property  by  the  appellants  that 
the  description  of  the  lot  as  contained  in  the 
plat  of  the  Chula  depot  lands  and  in  the  deed 
from  Haskins,  commissioner,  to  Jefferson, 
was  not  a  correct  description  of  the  lot  as 
actually  run  by  the  surveyor  making  the  sur- 
vey and  plat,  and  as  occupied  and  held  by 
J^erson  and  those  who  claim  under  him. 

It  further  clearly  appears  that  lots  Nos.  1 
and  2,  as  thus  actually  surveyed  and  held, 
contain  almost  the  exact  area  which  they  are 
described  as  containing  in  the  report  of  sale 
and  conveyances  to  the  original  purchasers, 
while,  according  to  the  said  plat  of  the  Chula 
lands,  lot  No.  1  contains  much  less  (nearly 
one-third),  and  lot  No.  2  more,  than  they 
were  described  as  containing  when  sold  and 
conveyed. 

While  there  is  some  slight  conflict  in  the 
evidence,  the  court  is  of  opinion,  after  a  care- 
ful consideration  of  all  the  facts  and  circum- 
stances disclosed  by  the  record,  that  the  al- 
leged mistake  is  clearly  proved,  that  there 
has  been  no  such  delay  in  discovering  the 
mistake  or  bringing  suit  to  remedy  it  as  de- 
prives the  appellants  of  the  right  to  the  re- 
lief sought 

The  decree  of  the  circuit  court  dismissing 
the  appellants'  bill  must,  therefore,  be  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  the  circuit  court  to  require  the  ap- 
pellee Gregory,  or  one  of  its  commissioners, 
to  execute  a  proper  deed  releasing  and  con- 
veying to  the  appellants  all  interest  claimed 
by  said  Gregory,  under  his  deed  to  lot  No.  2, 
in  lot  No.  1,  as  described  and  bounded  in  plat 
"B**  filed  as  an  exhibit  with  the  appellants' 
bill,  and  to  perpetually  enjoin  him  (Gregory) 
and  his  agents  from  trespassing  upon  or  in- 
terfering with  the  appellants'  possession  of 
said  lot 

Reversed. 


CllS  Vft.ltf) 

VIRGINIA  BREWING  CO.  ▼.  COMMON- 

WBAI/TH. 

(Supreme  Coart  of  Appeals  of  Virginia.    Jan. 

18,  1912.) 

INTOXICATTNO  LiQUOBS  (|  96*)— LlQUOB  DSAI^ 

SB's  Tax  —  Recovebt— Involuntabt  Pat- 

ICSNT. 

Under  (>>de  1904,  §  667,  which  provides 
that  any  person  aggrieved  by  an  assessment  of 
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taxes  may  apply  to  the  courts  for  redress,  the 
tax  mast  have  been  bivolontarily  paid  under 
protest;  and  where,  on  the  refusal  of  a  brew- 
ini:  company's  application  for  a  license  to  es- 
tablish a  distributing  house,  with  advice  of  the 
court  that  the  license  could  not  be  issued  with- 
out the  payment  of  a  wholesale  malt  liquor 
dealer's  tax,  and  that  the  conduct  of  the  busi- 
ness, without  such  a  payment,  would  render 
the  company  and  its  agents  liable  to  criminal 
prosecution,  the  company  paid  the  tax  without 
a  seizure  ox  its  property,  or  the  adjudging  of  a 
penalty  against  it,  there  was  no  such  compul- 
sion as  is  necessary  to  justify  the  recorery. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Gent  Dig.  {  102;  Dec  Dig.  |  06.*] 

Error  to  Corporation  Court  of  I^nchbnrg. 

Action  by  the  Virginia  Brewing  Company 
against  the  CommonwealtlL  From  a  judg- 
ment dismissing  the  petition,  plaintiff  brings 
error.    Affirmed. 

Harper  &  Goodman,  for  plaintiff  in  error. 
Attorney  General,  for  the  Commonwealth. 

KBITH,  P.  The  Virginia  Brewing  Com- 
pany filed  its  petition  in  the  corporation 
court  of  the  city  of  Lynchburg  to  have  re- 
funded to  it  a  tax  with  which  it  claims  to 
have  been  erroneously  assessed,  and  which  it 
paid  involuntarily  and  under  protest  The 
conunonwealth's  attorney  for  the  city  of 
Liynchburg  appeared  and  made  defense  to 
the  petition,  and  the  case  was  heard  upon 
facts  agreed  between  the  attorneys  for  the 
petitioner  and  the  commonwealth,  and  there- 
upon the  corporation  court  dismissed  the  pe- 
tition, a  bill  of  exceptions  was  taken  to  the 
ruling,  and  the  case  is  before  us  upon  a  writ 
of  error. 

The  agreed  facts  are  as  follows :  That  the 
Virginia  Brewing  Company  is  a  corporation 
engaged  in  the  business  of  manufacturing 
and  selling  malt  liquors  in  the  state  of  Vir- 
ginia; that  for  the  years  1910  and  1911  it 
was  assessed  and  paid  to  the  state  of  Vir- 
ginia, in  the  city  of  Roanoke,  where  its  man- 
ufactory is  located,  a  license  tax  for  the 
privilege  of  manufacturing  malt  liquors  and 
selling  the  products  of  its  brewing  in  quan- 
tities of  two  dozen  pints  or  more  at  any 
place  within  the  state  of  Virginia;  that  on 
the  22d  day  of  April,  1911,  it  applied  to  the 
corporation  court  of  the  city  of  Lynchburg 
for  a  license  giving  it  the  privilege  to  es- 
tablish a  distributing  house  for  selling  the 
products  of  its  brewing  In  quantities  of  two 
doasen  pints  or  more  through  an  agency,  said 
agency  and  business  to  be  conducted  In 
Lynchburg,  Va.;  that  it  presented  to  the 
court  proof  of  the  payment  to  the  state  of 
Virginia,  at  Roanoke,  Va.,  of  the  tax  for  the 
privilege  of  manufacturing  and  selling  its 
products,  as  aforesaid;  that  upon  considera- 
tion of  said  application  the  court  declined  to 
grant  the  license  applied  for,  and  advised  the 
said  applicant  through  its  counsel,  that  in 
the  opinion  of  the  court,  such  business  could 
only    be   legally  conducted   in   the  city   of 


Lynchburg  upon  the  payment  of  an  addition- 
al wholesale  malt  liquor  dealer's  license  tax 
to  the  state  of  Virginia,  and  that  the  conduct 
of  such  business,  without  the  payment  of 
such  additional  tax,  would  render  the  com- 
pany and  its  agents  liable  to  criminal  prose- 
cution, with  its  attendant  fines  and  penal- 
ties; that  thereupon  the  said  Virginia  Brew- 
ing Company  was  assessed  with  and  involun- 
tarily paid,  under  protest,  to  the  state  of 
Virginia,  at  the  city  of  Lyndiburg,  the  sum' 
of  $500  as  a  license  tax  for  the  privilege  of 
conducting  a  wholesale  liquor  dealer's  busi- 
ness in  the  said  city  of  Lynchburg,  and  upon 
due  application  to  the  corporation  court,  and 
upon  proof  of  all  facts  essential  to  the 
granting  of  such  license,  the  corporation 
court  of  the  city  of  I^ynchburg,  at  the  May 
term,  1911,  did  grant  to  the  said  Virginia 
Brewing  Company  a  wholesale  malt  liquor 
dealer's  license  for  the  conduct  of  said  busi- 
ness in  said  city ;  that  it  was  not  the  desire 
or  Intent  of  said  Virginia  Brewing  Company 
to  conduct  a  wholesale  malt  liquor  diealer's 
business,  but  to  establish  and  maintain  a 
storage  and  distributing  warehouse  in  the  city 
of  Lynchburg  for  the  sale  thereat  of  its 
products;  and  that  it  was  assessed  with  and 
involuntarily  paid  under  protest  the  license 
tax,  and  accepted  the  said  privilege  only  be- 
cause of  the  advice  of  the  corporation  court 
of  the  city  of  Lynchburg  that  the  establish- 
ment and  maintenance  of  said  storage  or 
distributing  warehouse  in  the  said  city  for 
the  sale  of  its  products  thereat  without  the 
payment  of  said  wholesale  malt  liquor  deal- 
er's license,  would  render  the  said  company 
and  its  agents  liable  to  criminal  prosecution, 
with  its  attendant  fines  and  penalties,  and 
to  avoid  the  liability  of  such  criminal  prose- 
cution. 

In  the  agreed  facts,  it  is  stated  that  the 
tax  was  paid  involuntarily,  and  yet  the  facts 
themselves  show  that  it  was  in  all  respects 
a  voluntary  payment  The  brewing  compa- 
ny, of  Its  own  motion,  applied  for  a  license 
giving  it  the  privilege  of  establishing  a  dis- 
tributing house  in  the  city  of  Lynchburg  for 
selling  the  products  of  its  brewing  In  quanti- 
ties of  two  dozen  pints  or  more;  the  corpo- 
ration court  advised  the  petitioner  that  this 
could  only  be  done  by  granting  to  it  a  whole- 
sale malt  liquor  dealer's  license  for  the  con- 
duct of  its  business  in  the  city.  It  did  not 
require  the  brewing  company  to  take  out  the 
license;  its  property  was  not  seized;  no  pen- 
alty had  been  adjudicated  against  it;  and 
there  was  no  element  of  that  compulsion 
which  the  law  contemplates  when  it  says 
that  a  tax  Involuntarily  paid,  under  pro- 
test, may  be  recovered.  Certainly  there  was 
no  erroneous  assessment  under  section  567 
of  the  Code  of  1904.  The  brewing  compa- 
ny took  out  a  wholesale  malt  liquor  dealer's 
license,  for  which  it  was  required  by  law  to 
pay  $500,  and  it  did  so  of  its  own  free  will. 
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In  Burroughs  on  Taxation,  at  page  443,  it 
1b  said  that:  "Where  the  party,  of  his  own 
motion,  procures  his  license  and  pays  the 
tax,  if  the  tax  be  afterwards  Judicially  de- 
cided to  be  illegal,  he  cannot  recover.  Such 
payment  is  not  under  compulsion^  although 
the  pursuit  of  the  occupation,  without  the 
payment  of  the  license  tax,  would  subject 
the  party  to  fine  and  imprisonment'* 

The  same  author  says,  at  page  26<6 :  "It  is 
a  well-settled  principle  of  law  that  a  volun- 
tary payment  of  money  under  a  mistake  of 
law  lays  no  foundation  for  an  action  to  re- 
cover back  the  money  so  paid." 

The  compulsion  contemplated  by  law  ex- 
ists where  the  party  called  upon  must  pay, 
or  suffer  his  property  or  person  to  be  taken. 

As  was  said  by  Judge  Campbell,  in  Atwell 
V.  Zeluff,  26  Mich.  118:  "Where  an  officer 
demands  a  sum  of  money  under  a  warrant 
directing  him  to  enforce  it,  the  party  of 
whom  he  demands  it  may  fairly  assume  that 
if  he  seeks  to  act  under  process  at  all  he 
will  make  it  effectuaL  The  demand  is  equiv- 
alent to  the  service  of  a  writ  on  the  person. 
Any  payment  is  to  be  regarded  as  involun- 
tary which  is  made  under  a  claim  involving 
the  use  of  force,  and  he  Cannot  be  held  to 
expect  that  the  officer  will  desist  after  once 
making  demand.  The  exhibition  of  the  war- 
rant directing  forcible  proceedings,  and  the 
receipt  of  money  thereon,  will  be  in  such 
case  equivalent  to  actual  compulsion.'* 

The  principles  thus  stated  in  Burroughs 
are  fully  sustained  by  the  adjudicated  cases. 

In  Town  Council  of  Cahaba  v.  Burnett,  34 
Ala.  400,  it  was  held  that  a  payment  of 
money  to  the  clerk  of  a  town  coundl,  as  the 
price  of  a  license  for  retailing  spirituous 
liquors,  under  an  ordinance  afterwards  de- 
clared void  by  the  Supreme  Court,  cannot  be 
considered  to  have  been  made  under  com- 
pulsion, because  the  ordinance  imposed  a 
fine  and  imprisonment  as  the  penalty  for  re- 
tailing without  license,  and  consequently  the 
money  cannot  be  recovered  by  action. 

In  Taylor  v.  Board  of  Health,  31  Pa.  73,  72 
Am.  Dec.  724,  it  was  held  that  payment 
of  a  tax  is  not  compulsory,  because  made 
under  a  threat,  express  or  implied,  that  le- 
gal remedies  for  it  will  be  resorted  to.  Cook 
V.  City  of  Boston,  9  Allen  (Mass.)  393. 

"Where  a  person,  with  full  knowledge  of 
the  facts,  voluntarily  pays  a  demand  unjust- 
ly made  upon  him,  though  attempted  or 
threatened  to  be  enforced  by  proceedings,  It 
will  not  be  considered  as  paid  by  compulsion, 
and  the  party  thus  paying  is  not  entitled  to 
recover  back  the  money  paid,  though  he  may 
have  protested  against  the  unfounded  claim 
at  the  time  of  payment  made.  Where  money 
has  been  paid  under  a  mistake  of  the  facts, 
or  under  circumstances  of  fraud  or  extor- 
tion, or  as  a  necessary  means  to  obtain  the 
possession    of    goods    wrongfully    withheld 


from  the  party  payfiig  the  money,  an  action 
may  be  maintained  foi;  the  money  wrongful- 
ly exacted.  But  such  action  is  not  maintain- 
able in  tlie  naked  case  of  a  party  making 
payment  of  a  demand,  rather  than  resort  to 
litigation,  and  under  the  supposition  that  the 
claim,  which  subsequently  turned  out  to  be 
unauthorized  by  law,  was  enforceable  against 
him  or  his  property.**  Lester  t.  Baltimore^ 
29  Md.  415,  96  Am.  Dea  542. 

The  payment  in  the  case  in  judgment  was 
made  with  fnU  knowledge  of  all  the  facts 
— ^unwiUingly,  it  is  true — but  not  under  such 
compulsion  as  the  law  contemplates;  and 
the  Judgment  of  the  corporation  court  miut 
be  affirmed. 

Affirmed. 

(lis  Va.  M) 

BOARD  OF  SUP*RS  OP  NORFOLK  OOUN- 
TY  et  aL  v.  DUKE  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Ja& 

18,  1912.) 

1.  Statutes  ({  90*)  —  Constitxttionai:.  Law 
(I  61* )— Municipal  Cobpobations  (J  12*) 
—Division  of  Govebnuental  Poweb— Ex- 
EBciSE  OF  Legislative  Poweb  —  Ezebcisi 

BY  JUDIOIABT— iNCOBPOBAnON  OF  TOWlf. 

Const  1902,  §  5,  and  article  8  (Code  190i, 
pp.  ccix,  ccxvii),  required  the  legislative,  ex- 
ecutive, and  judicial  departments  to  be  sep- 
arate; and  section  117  (page  cczzxvili)  pro- 
vides that  general  laws  for  the  organtsatioii 
and  government  of  cities  and  towns  shall  be 
enacted  by  the  General  Assembly,  and  no 
special  act  shall  be  passed  in  relation  diere- 
to,  except  in  the  manner  provided  by  arti- 
cle 4,  and  then  only  bv  a  two-thirds  vote. 
Laws  1908,  c  308,  provides  that  whenever  a 
petition,  signed  by  20  electors  of  an  unincor- 
porated town  or  a  thickly  settled  community, 
shall  be  presented  to  the  circuit  court  of  the 
county,  stating  the  boundaries,  population,  etc^ 
and  the  court  shall  be  satisfied  that  it  will  be 
to  the  best  interest  of  the  inhabitants  of  the 
said  town,  that  the  prayer  of  the  petition  is 
reasonable,  that  the  general  good  of  the  com- 
munity will  be  promoted,  that  the  number  of 
inhabitants  exceeds  200,  and  does  not  exceed 
5,000,  and  that  the  area  embraced  therein  is 
not  excessive,  It  shall  decree  that  the  town  be 
incorporated.  Held,  that  section  117  required 
the  Legislature  to  provide  by  general  laws  for 
the  creation  of  municipal  corporations,  and  It 
could  not  be  said  that  Laws  1908  delegated 
legislative  powers  to  the  drcoit  court,  con* 
trary  to  the  Constitution. 

[Ed.  Note.~For  other  cases,  see  Statutes. 
Dec.  Dig.  I  90;*  Constitutional  Law,  Dec 
Dig.  i  6i;*  Municipal  Corporations,  Dec  Die. 
8  12.^] 

2.  CoNSTmrnoNAL  Law  (|  14*)— Constbuo- 

TION. 

The  language  of  the  Constitution  should 
be  construed  according  to  the  ordinary  mean- 
ing of  the  words  used  therein,  not  being  am- 
biguous. 

[Eid.  Note.--For  other  cases,  see  Constita- 
tional  Law,  Cent  Dig.  {  U;  Dec  Dig.  |  14.*] 

3^  WOBDS   AND    PhBASES— "ObGANIZB.'* 

'*To  organize"  means  to  arrange  or  con- 
stitute  in  parts;  each  having  a  special  f auc- 
tion or  relation. 

[Ed.  Note.~For  other  definitions,  see  Words 
and  Phrases,  voL  6,  pp.  5053,  5054.] 
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4.  MxmiOEPAIi  OOBPOBATXONS    ((  7*)--Ol0AN- 
IZATION— BKABONABUNBSS. 

Laws  1908,  c.  808,  authorizes  the  circuit 
court  of  a  county,  on  petition  of  the  electors 
of  any  thickly  settled  community  to  have  it 
incorporated  as  a  town:  if  the  court  be  sat- 
isfied that  the  petition  is  reasonable,  and  that 
the  general  good  of  the  community  will  be 
thereby  promoted,  to  order  the  town  to  be  in- 
corporated. The  community  sought  to  be  or- 
ganized as  a  town  is  a  part  of  a  continuous 
settlement  which  is  divided  by  a  railway,  and 
the  two  parts  of  the  settlement  are  contiguous 
and  homogeneous  in  population  and  interest, 
and  some  of  the  streets  pass  through  both 
towns.  Heldr  that  it  was  not  reasonable,  or 
for  the  best  interest  of  the  community,  that 
the  part  of  the  community. in  question  be  in- 
corporated as  a  town. 

[Ed.  Note.—For  other  cases,  see  Municipal 
Corporations,  J>%e,  Dig.  (  7.*] 

Error  to  Gircolt  Court,  Norfolk  County. 

Petition  by  John  T.  Duke  and  others 
against  the  Board  of  Supervisors  of  Nor- 
folk County  and  others  to  have  territory  in- 
corporated as  a  town.  Order  granting  the 
petition,  and  defendants  bring  error.  Re- 
versed, and  petition  dismissed.  • 

Sale,  Mann  &  Tyler,  J.  W.  Hopper,  and  T. 
J.  Wool,  for  plaintiffs  in  error.  Jno.  N.  Be- 
brell,  Jr.,-  for  defendants  in  error. 


KEITH,  P.  Certain  persons,  claiming  to 
be  electors,  filed  their  petition  In  the  circuit 
court  of  Norfolk  county,  in  which  they  state 
that  a  certain  thickly  settled  community, 
known  as  ''Pinner's  Point,"  In  the  county  of 
Norfolk,  described  by  metes  and  bounds  In  the 
petition,  containing  1,250  inhabitants,  being 
of  opinion  that  It  was  to  their  Interest  to  be 
Incorporated,  and  that  the  general  good  of 
tlie  community  would  thereby  be  promoted, 
asked  the  court  to  Incorporate  them  as  a 
town,  under  the  name  of  "Pinner's,"  by  vir- 
tue of  an  act  approved  March  14,  1908,  enti- 
tled "An  act  to  provide  for  the  incorporation 
by  the  courts  of  towns  of  more  than  200  and 
less  then  5,000  inhabitants,  and  conferring 
upon  said  towns,  when  Incorporated,  certain 
powers  of  taxation,"  to  be  found  In  the  Acts 
of  1908,  at  page  552. 

Upon  their  motion,  the  board  of  supervi- 
sors of  Norfolk  county  and  certain  individu- 
als were  made  parties  to  this  petition,  and 
filed  their  demurrer  In  writing,  which  was 
overruled,  and  thereupon  they  filed'  their 
answer,  to  which  the  petitioners  replied  geH' 
erally;  and  the  court  having  heard  the  evi- 
dence entered  an  order  In  accordance .  with 
tlie  prayer  of  the  petition,  to  which  order  a 
writ  of  error  was  awarded,  and  the  case  is 
before  us  for  review. 

By  the  terms  of  the  act  referred  to.  It  Is 
provided  that  the  case  shall  be  heard  in  the 
appellate  court  "without  reference  to  the 
principles  of  demurrer  to  evidence,  the  evi- 
dence to  be  considered  as  on  appeal  in  chan- 
cery cases.** 


'  Certain  formal  objections  were  taken  In 
the  circuit  court  by  the  respondents,  and  are 
insisted  upon,  here,  which.  In  the  view  we 
shall  take  of  this  case,  need  not  be  deter- 
mined. We  shall  assume  that  the  number 
of  electors  contemplated,  duly  qualified  as 
provided  by  law,  united  in  Uie  petition  to 
the  circuit  court;  that  the  description  of 
the  territory  proposed  to  be  embraced  in 
the  incorporation  is  correctly  given;  that 
due  publication  was  made  in  accordance 
with  the  statute;  and,  in  fine,  that  all  mat- 
ters of  form  were  complied  with.  . 

[1]  The  first,  question  whicb  we  shall  con- 
sider arises  upon  the  demurrer.  It  is  iln- 
sisted  that  the  act  of  Assembly  of  the  14t^ 
of  Mardi,  1908»  is  unconstitutional,  because 
it  violates  section  5,  art  1«  of  tbe  Constitu- 
tion of  1902  (Code  1904,  p.  cdz),  the  first 
paragraph  of  which  dedares  that  the  leg- 
islative, executive,  and  judicial  departments 
of  the  state  shall  be  separate  and  distinct, 
and  article  &  (page  ccxvli),  which  declares 
that,  *'Bzc^t  as  hereinafter  provided,  the 
legislative,  executive,  and  judicial  depart- 
ments shall  be  separate  and  distinct  so  that 
neither  exercise  the  powers  properly  belong- 
ing to  either  ef  the  others,  nor  any  person 
exercise  the  power  of  more  than  one  of 
them  at  the  same  time." 

By  section  117  of  article  8  of  the  Consti- 
tution (page  ccxxxvlii).  It  Is  provided  that: 
"Oeneral  laws  for  the  organization  and  gov- 
ernment of  cities  and  towns  shall  be  enact- 
ed by  the  General  Assembly,  and  no  special 
act  shall  be  passed  in  relation  thereto,  ex- 
cept in  the  manner  provided  in  article  4  of 
this  Ck)nstltutlon,  and  thai  only  by  a  record- 
ed vote  of  two-thirds  of  tbe  members  elected 
to  each  house." 

PlaintifTs  in  error  contend  that  the  act  in 
question  delegates  to  the  circuit  courts  leg- 
islative functions,  in  deciding  (1)  whether 
the  proposed  Incorporation  is  for  the  Inter- 
est of  the  inhabitants  of  the  proposed  town; 
(2)  whether  the  general  good  of  the  conmnu- 
nity  will  be  promoted  by  incorporation;  (8) 
whether  or  not  the  prayer  of  the  petitioners 
is  reasonable;  (4)  that  it  permits  the  courts 
to  alter  the  boundaries  named  In  the  peti- 
tion, and  to  fix  others;  and  (5)  that  it  vests 
absolutely  in  the  court  the  discretion  to  dis- 
pose of  the  matter  as  to  it  may  seem  best 

This  general  subject  was  before  this  court 
in  Henrico  County  v.  (31ty  of  Richmond,  106 
Va.  282,  55  S.  B.  683,  117  Am.  St  Rep.  1001. 
That,  It  is  true  was  a  case  Involving  the 
constitutionality  of  an  act  authorizing  the 
annexation  of  territory  to  an  existing  mu- 
nicipal corporation. 

By  section  126  of  the  Constitution  (page 
ccxlli),  it  is  declared  that:  "The  General 
Assembly  shall  provide  by  general  laws  for 
the  extension  and  contraction  from  time  to 
time  of  the  corporate  limits  of  cities  and 
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towns,  and  no  special  act  for  such  purpose 
shaU  be  valid." 

When  the  Legislature  came  to  deal  with 
the  duty  imposed  by  that  section,  it  passed 
an  act  which  is  to  be  found  in  the  Ck)de  of 
1904  as  section  1014a.  It  imposes  upon  the 
courts  substantially  the  same  duties  that 
they  are  required  to  ezerdse  under  the  act 
called  In  question  in  the  controversy  be- 
fore us. 

The  constitutionality  of  section  1014a  was 
vigorously  attacked  upon  arguments  almost 
identical  with  those  under  consideration,  and 
enforced  by  substantially  the  same  line  of 
authorities,  though  the  industry  of  counsel 
in  the  case  before  us  has  added  to  the  num- 
ber. It  was  urged  upon  us  in  Henrico  Ck>un- 
ty  V.  City  of  Richmond  that  there  was  a  com- 
mingling of  legislative  and  Judicial  functions 
in  the  act,  which  rendered  it  null  and  void. 
It  was  pointed  out  that  it  was  for  the  courts 
to  determine  the  necessity  for  and  expediency 
of  annexation,  and  whether  the  terms  and 
conditions  set  forth  in  the  ordinance  were 
reasonable  and  fair,  and  whether  fair  and 
just  provisions  were  made  for  the  future 
management  and  improvement  of  the  annex- 
ed territory;  that  if  the  court  or  Judge 
should  be  satisfied  with  the  necessity  for  or 
expediency  of  such  annexation,  and  that  such 
conditions  and  provisions  were  reasonable 
and  fair,  an  order  should  be  entered  provid- 
ing for  the  annexation  of  the  territory,  but 
if  of  opinion  that  the  annexation  w€is  un- 
necessary or  inexpedient,  then  the  motion 
for  annexation  should  be  dismissed;  that  it 
provided  that  if  the  court  or  Judge  should 
be  of  opinion  that  the  annexation  of  only  a 
part  of  the  territory  was  necessary  or  ex- 
pedient, or  that  the  ordinance  did  not  Con- 
tain fair  and  reasonable  terms,  or  that  more 
territory  should  be  annexed  than  was  em- 
braced within  the  metes  and  bounds  orig- 
inally set  forth,  it  should  enter  a  proper  or- 
der, embodying  what  it  deemed  reasonable 
and  fair  terms  upon  which  th^  annexation 
should  be  had,  and  how  much  of  the  terri- 
tory should  be  annexed,  and  direct  the  an- 
nexation of  such  territory  in  conformity  with 
the  terms  and  conditions  so  prescribed*  It 
was  made  the  duty  of  the  court  to  draw  the 
lines  of  annexation,  so  as  to  have  a  reason- 
ably compact  body  of  land,  and  to  see  that 
no  land  should  be  taken  into  the  city  which 
was  not  adapted  to  city  improvements,  un- 
less necessarily  embraced  in  said  compact 
body,  and  other  provisions  of  a  like  charac- 
ter, all  of  which  were  claimed  to  be  in  their 
essence  legislative  functions;  that  the  at- 
tempt to  confer  the  exercise  of  such  powers 
upon  courts  was  in  plain  violation  of  those 
provisions  of  the  Constitution  intended  to 
secure  the  complete  separation  of  executive, 
Judicial,  and  legislative  departments,  so 
that  neither  exercise  the  powers  properly  be- 
longing to  either  of  the  others,  nor  any  per- 
son exercise  the  power  of  more  than  one  of 
them  at  the  same  time. 


The  opinion  of  the  court  deals  with  all  of 
these  subjects,  and,  after  a  full  considera- 
tion reached  the  conclusion,  as  set  forth  in 
the  syllabus,  that:  "An  act  of  Assembly, 
providing  for  the  extension  of  the  corporate 
limits  of  cities  and  towns,  and  which  con- 
fers upon  the  circuit  courts  ot  the  counties 
in  which  the  territory  lies  the  power  to  as- 
certain and  determine  the  boundaries  to  be 
embraced,  and  the  necessity  for  and  the  ex- 
pediency of  extending  the  corporate  limits 
of  cities  and  towns,  is  not  unconstitutional, 
on  the  ground  of  conferring  legislative  pow- 
ers on  such  courts.  Nearly  or  quite  all  of 
the  questions  of  necessity  and  expediency 
submitted  to  the  courts  for  their  determina- 
tion are  questions  of  fact,  and  are  to  b$ 
ascertained  Judicially,  and  the  limited  leg- 
islative power  conferred,  if  any,  is  not  in 
violation  of  the  Constitution.  Govemmoits 
could  not  exist  if  the  inhibition  on  the  In- 
termingling of  such  powers  in  one  person  or 
body,  were  strictly,  literally,  and  unyielding- 
ly applied  in  every  situation.  The  manifest 
purpose  of  the  Legislature  was  to  make  a 
case  to  be  tried  in  court,  in  which  all  the 
parties  concerned  are  brought  before  the 
court  and  given  an  opportunity  to  be  heard.** 

That  case  has  been  accepted  as  law,  and 
has  been  acted  upon  in  numerous  instances, 
and  is  not  now  to  be  disturbed,  except  for 
the  gravest  and  most  convincing  reasons. 
We  shall  not  undertake  to  add  anything  to 
the  reasoning  of  the  court,  and  shall  pre- 
sent but  one  authority  in  addition  to  those 
there  considered. 

In  Wayman  v.  Southard,  10  Wheat.  3,  6 
L.  Ed.  253,  Chief  Justice  Marshall,  dealing 
with  a  kindred  subject,  uses  language  which 
strongly  confirms  the  result  reached  by  this 
court  Said  he:  '*The  difference  between 
the  departments  undoubtedly  is  tliat  the 
Legislature  makes,  the  executive  executes, 
and  the  Judiciary  construes,  the  law;  but 
the  maker  of  the  law  may  commit  something 
to  the  discretion  of  the  other  departments, 
and  the  precise  boundary  of  this  power  Is 
a  subject  of  delicate  and  difficult  inquiry, 
into  which  a  court  will  not  enter  unneces- 
sarily." 

In  passing  section  1014a,  the  Legislature 
was  obeying  the  mandate  of  the  Constitu- 
tion,, which  requires  it  "to  provide  by  gen- 
eral laws  for  the  extension  and  contraction 
from  time  to  time  of  the  corporate  limits  of 
cities  and  towns,  and  no  special  act  for 
such  purpose  shall  be  valid."  In  passing  the 
law  under  consideration,  it  was  acting  in 
obedience  to  section  117  of  the  Constitution, 
which  provides  that  "general  laws  for  the 
organization  and  government  of  cities  and 
towns  shall  be  enacted  by  the  General  As- 
sembly and  no  special  act  shall  be  passed  in 
relation  thereto,  except  in  the  manner  pro- 
vided in  article  4  of  this  Constitution,  and 
then  only  by  a  recorded  vote  of  two-thirds 
of  the  members  elected  to  each  house." 

Admitting  the  correctness  of  the  dedalon 
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in  Henrico  Oonnty  r.  City  of  Ridunond, 
its  binding  force  as  authority  can  only  be 
avoided  by  differentiating  the  creation  of  a 
municipal  corporation  from  the  annexation 
of  additional  territory  to  an  existing  cor- 
poration. It  may  be  conceded  that  the  crea- 
tion of  a  municipal  corporation  is  in  its  es- 
sence a  legislative  act,  and  the  true  question 
is  whether  or  not  it  was  competent  for  the 
Legislature  to  delegate  such  a  power  to  the 
courts, 

[2,3]  The  CSonstitution  requires  the  Gen- 
eral Assembly— ^oes  not  merely  permit,  but 
commands  that  body — to  enact  general  laws 
for  the  organization  and  government  of  cit- 
ies and  towns.  This  language  is  to  be  con- 
strued in  accordance  with  the  ordinary  mean- 
ing of  the  words  used.  'To  organize"  means 
to  arrange  or  constitute  in  parts,  each  having 
a  special  function,  act,  office  or  relation;  it 
means  something  more  in  the  connection  in 
which  it  is  used  than  to  put  into  working 
order  agencies  already  established,  for  that 
duty  is  more  properly  embraced  under  the 
word  ^^govemmeDt" ;  it  is  required  to  pass 
laws,  both  to  organize  and  to  govern;  and 
it  is  plain  to  us  that  the  language  is  suf- 
ficient, not  only  to  permit,  but  to  require, 
the  Legislature  to  make  provision  for  the 
creation  and  regulation,  for  the  organization, 
and  for  the  government  of,  municipal  cor- 
porations. Certainly  it  cannot  be  said  that 
the  act  passed  in  pursuance  of  the  mandate 
here  given  is  so  plainly  in  excess  of  author- 
ity that  the  courts  would  be  Justified  in  hold- 
ing it  to  be  null  and  void,  as  In  contraven- 
tion of  the  constitutional  provisions  to  which 
we  have  referred.  It  is  not  necessary  to 
reiterate  or  to  dte  authorities  in  support 
of  the  proposition  that,  while  courts  possess 
power  to  declare  acts  of  the  General  As- 
sembly unconstitutional,  they  will  not  do  so 
unless  there  is  clear  violation  of  some  ex- 
plicit provision  of  the  Constitution. 

We  are  of  opinion  that  the  same  process 
of  reasoning  which,  In  the  case  of  Henrico 
County  V.  City  of  Richmond,  led  to  the  con- 
clusion that  the  act  for  the  annexation  of 
territory  was  valid  leads  inevitably  to  the 
same  result  in  dealing  with  the  act  of  March 
14,  1908. 

[4]  It  is  assigned  as  error  that  the  court 
found  that  the  prayer  of  the  petition  was 
reasonable,  when  the  evidence  does  not  sus- 
tain that  conclusion,  and  that  it  erred,  be- 
cause, while  the  act  authorizes  the  incor- 
poration of  a  'thickly  settied  community," 
it  does  not  Justify  the  carving  out  of  a  part 
of  a  thiddy  settied  community  and  its  incor- 
poration. We  will  consider  these  two  to- 
gether. 

We  have  carefully  considered  the  evidence 
In  this  case  and  the  maps  which  are  made  a 
part  of  the  record,  from  which  it  plainly 
aiH^ears  that  there  is  a  continuous  settiement 
fronting    upon     ''Western    Branch";     that 


through  this  settlement  there  passes  what  Is 
known  as  the  "Belt  Line"  railway.  That 
portion  of  the  settlement  to  the  west  of  the 
railway  is  known  as  "Finner's";  that  to  the 
east  is  "Port  Norfolk."  They  are  contigu- 
ous to  each  other,  and  appear  to  be  homo- 
geneous in  population  and  in  real  interestSr 
though  there  may  be  diversity  of  opinion  be- 
tween them.  They  are  separated  only  by 
the  tracks  of  a  railway  that  is  made  one  of 
the  boundaries  set  out  in  the  petition  for 
the  incorporation  of  "Pinner's."  Some  of 
the  streets  pass  through  Pinner's  and  Port 
Norfolk  without  interruption;  and  we  can- 
not think  it  reasonable,  or  to  the  best  Inter- 
ests of  that  community,  that  they  should  be 
divided  Into  parts,  and  ocmsidered  and  treat- 
ed as  two  s^;)arate  communities,  when  In 
truth  they  constitute  but  one  continuous, 
contiguous,  and  homogeneous  settiement  As 
the  act  requires  that  the  town  Incorporated 
shall  contain  not  less  than  200  inhabltantSy 
it  is  conceivable  that  such  a  community 
might  be  almost  Indefinitely  subdivided  and 
erected  into  municipal  corporations,  If  a  ftic- 
tion  in  one  of  the  subdivisions  chanced  to 
obtain  control.  We  do  not  believe  that  the 
act  contemplates  anything  of  the  kind;  and 
when  it  provides  for  the  incorporation  of  a 
thickly  Settied  community,  it  does  not  mean 
that  that  community  shall  be  subdivided  in 
accordance  with  the  caprice  and  whim  of  a 
limited  portion  of  the  people  constituting  the 
entire  community.  Grea|;  and  tmnecessary 
burdens  might  be  imposed,  and  great  wrong 
and  injury  accomplished,  under  such  a  con- 
struction. 

We  are  of  opinion  that  the  evidence  does 
not  Justify  the  finding  of  the  circuit  court 
that  the  prayer  of  the  petition  is  reasonable, 
and  that  the  general  good  of  the  community 
wUl  be  promoted  by  the  incorporation  of  the 
town  of  Pinner's.  The  order  appealed  from 
is  therefore  reversed,  and  the  petition  is  dis- 
missed, with  costs  to  the  parties  substan- 
tially prevailing. 


(US  Va.  7) 

ABMINinS  CHBMICAL  CO.  et  aL  ▼.  LAND- 
BUM  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

18,  1912.) 

L  Judgment    ((    251*)  —  Afpuoabzlitt   lo 
Pleadings. 

Plaintiffs'  amended  declaration  sought  to 
recover  for  injury  to  land  by  an  allered  nui- 
sance committed  and  maintained  by  defendants 
prior  to  the  commencement  of  the  action,  con- 
sisting of  the  pollution  of  a  water  course  by 
which  plaintiffs*  lands  were  subject  to  a  de- 
posit of  iron  pyrites  and  sulphurous  substanc- 
es from  defendants'  mines.  Defendants'  plea 
diarsed  that  any  nuisance  was  permanent  In 
character,  and  that  all  damages  therefrom  must 
be  recovered  In  one  action,  and  concluded  with 
an  averment  that  plaintiffs  ought  not  to  main- 
tain a  claim  for  temporary  damages.  Another 
plea  raised  the  same  question,  and  concluded 
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that  the  canse  of  action  pleaded  did  not  accma 
within  five  years  before  suit.  The  replica- 
tion to  both  pleas  was  generaL  The  jurr  found 
defendants  guilty  of  the  trespass  alleged  in  the 
declaration  and  that  plaintiffs  had  been  dam- 
aged to  the  extent  of  $800.  Held,  that  such 
yerdict  constituted  an  adverse  finding  on  de- 
fendants* pleas  and  that  a  judgment  for  plain- 
tiffs on  such  yerdict  was  not  objectionable  as  in 
conflict  with  the  dedaration  and  replication. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  437;    Dec  Dig.  |  25L*] 

2.  Waters  and  Water  Courses  (I  76*  )— 
Pollution  op  Stream— Damages— mitiga- 
tion—General  Benefits. 

In  an  action  aeainst  upper  riparian  mine 
owners  for  the  poUutioii  ox  a  stream  by  the 
waste  from  their  mines  which  flowed  down  on 
and  injured  plaintiffs'  lands,  eyidence  of  gen- 
eral benefits  Accruing  to  plaintiffs'  lands,  in 
common  with  all  the  land  in  tiie  yidnity  aris- 
ing from  the  fact  that  operation  of  defendants' 
mines  caused  an  increase  in  the  population, 
was  inadmissible  in  mitigation  of  damages. 

W^Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Conrses,  Cent  Dig.  |  64;   Dec  Dig.  I 
7a*l 

8.  Appeal  and  Error  (%  1040*)— Harmless 
Error— Rejection  or  Sfeoial  Plea— Gen- 
eral Issue. 

Defendants  in  trespass  were  not  prejudiced 
by  the  rejection  of  a  special  plea  alleging  that 
the  injuries  complained  of  in  the  declaration 
were  but  the  result  of  the  natural,  lawful,  and 
reasonable  use  of  their  property  by  the  defend- 
ants without  malice  or  negligence,  all  the  eyi- 
dence admissible  under  such  plea  being  equally 
admissible  under  the  plea  of  pot  guilty. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4094;   Dec  Dig.  (1040.*] 

4.  Waters  and  Water  Courses  (164*)— Pou- 
LUTiON— Riparian  Proprietors— Rights. 
All  riparian  proprietors  on  the  same 
stream  haye  the  same  right  to  the  use  and 
enjoyment  of  its  waters,  the  rights  of  each 
bemg  qualified  by  the  right  of  the  others  to 
haye  the  stream  substantially  preseryed  in  its 
size  and  flow,  and  to  be  protected  against  any 
material  pollution  of  its  waters. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  65-57;  Dec  Dig. 
164.*] 

6.  Waters  and  Water  Courses  ({  67*)— Ri* 
PARIAN  Proprietors  —  Pollution — mine- 
owners. 

The  fact  that  defendants  owned  mines  lo* 
cated  on  tiie  stream  on  which  plaintiffs  were 
lower  riparian  proprietors,  and  that  such  mines 
were  so  situated  that  in  their  operation  the 
pollution  of  the  stream  was  a  necessary  con- 
sequence, did  not  preyent  plaintiffs  from  re* 
coyering  damages  to  their  lower  riparian  land 
by  such  pollution,  since  the  necessities  of  one 
man's  business  cannot  be  made  the  standard  by 
which  to  measure  another's  right  in  a  thing 
belonging  to  both., 

_rBd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  I  58;  Dec.  Dig.  § 
67:*  Mines  and  Minerala,  Cent  Dig.  §|  245, 
246.] 

a  BMnnmT  Domain  (|  69*)— Un  or  Peop- 
ertt- Injury  to  Others. 

The  priyate  business  of  one  man  or  class 
of  men,  howeyer  important  its  successful  oper* 
ation  may  be  to  the  public  or  to  the  deyelop* 
ment  of  the  country,  does  not  giye  him  or  them 
the  right  to  destroy  or  materially  injure  the 
property  of  another  In  a  thing  in  which  they 
haye  a  common  right,  under  the  constitutional 
proyision  that  priyate  property  cannot  be  taken 
or  damaged  for  public  use  withont  compensa- 


tion, and  for  the  same  reason  cannot  be  dam- 
aged for  priyate  purposes  witiiout  rendering 
the  person  causing  the  damages  liable  therefor. 

[Ed.  Note.— For  other  cases,  seo  Eminent 
Domain,  Cent  Dig.  H  171-179;  Dec  Dig.  | 
69.*] 

7.  Waters  and  Water  Courses  (S  77*)— 
Pollution  —  Contributory  Neqliobncb  — 
Question  fob  Jury. 

In  an  action  for  damages  to  a  lower  ripa- 
rian proprietor  by  the  pollution  of  a  water 
course,  whether  plaintiffs  had  been  guil^  of 
contributory  neghgence  in  failing  to  take  cer- 
tain fallen  trees  out  of  the  stream  so  as  to 
minimize  the  oyerflow  thereof  kM  for  the 
jury. 

W[Ed.  Note.— For  other  cases,  aee  Waters  and 
ater  Courses,  Dec  Dig.  (  77.*] 

8.  ^yiDENGE  (I  542^  ^  EbcPEBTs  —  Compe- 
tency. 

Where  a  witness  was  a  sdentific  and  prac- 
tical  engineer  of  long  experience,  and  a  member 
of  the  American  Society  of  Mining  EIngineera, 
had  been  a  city  engineer,  and  had  had  exper- 
ience in  filtering  and  cleansing  water  for  drink- 
ing purposes,  it  was  not  reyersible  error  for 
the  court  to  permit  him  to  testi^  on  the  ques- 
tion, whether  it  was  possible  to  operate  cer- 
tain iron  pyrite  mines  without  polluting  the 
waters  of  a  creek,  though  he  did  not  claim  to 
be  a  mining  engineer  and  had  had  no  experience 
in  filtering  or  purifying  waters  from  mines. 

[Ed.  Note.— For  other  cases,  see  EyidenoSb 
Cent  Dig.  |  2355;    Dec  Dig.  (  542.*] 

9.  Appeal  and  Error  (|  1048*)— Hariclbsb 
Error— Competency  of  WiTNEssEa 

Where  up^er  riparian  proprietors  in  the 
operation  of  mmes  had  no  right  at  iJl  to  pol- 
lute the  waters  of  a  creek  to  tiie  injury  of  a 
lower  riparian  proprietor,  they  were  not  prej- 
udiced by  a  ruling  permitting  an  allegea  in- 
competent witness  to  testify  that  the  mines 
could  be  operated  without  polluting  the  stream. 

[£]d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  104&*] 

10.  Appeal  and  Error  (S  216*)— Instbuo- 
TioNS— Right  to  Allege  jESrro&— Nbcsssitt 
or  Objections. 

Where  in  an  action  against  seyeral  upper 
riparian  proprietors  for  polluting  the  stream 
to  the  damage  of  lower  proprietors,  defend- 
ants did  not  except  to  an  instruction  that  if 
it  was  possible  to  determine  from  the  eyidence 
what  specific  amount  of  damage  had  been  caus- 
ed by  any  one  of  the  defendants,  the  jury 
should  assess  such  defendant  the  amount  for 
which  it  was  responsible,  but  if  it  was  im- 
possible to  determine  in  what  proportion  the 
defendants  had  contributed  to  injuries,  then 
each  who  had  contributed  in  any  degree  was 
responsible  for  the  whole  injury,  though  his 
act  alone  might  not  haye  caused  the  entire 
damaze,  and  though  without  fault  on  his  part 
the  damages  would  haye  resulted  from  the 
acts  of  the  other  defendants,  could  not  object 
for  the  first  time  on  appeal  on  the  ground  tiiat 
each  defendant  haying  acted  independently, 
each  was  liable  only  for  the  damage  done  by 
its  acts  and  not  for  the  result  of  the  acts  of 
others. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  1309-1314;  Dec  Dig.  f 
216.*] 

11.  Appeal  and  Error  (I  1001*)— Btidencb 
—Review. 

A  judgment  win  not  be  rerened  because 
the   yerdict   is   contrary   to   the   eyidence    or 

without  evidence  to  support  it,  except  In  a  case 
of  plain  deviation  from  or  palpable  insufficien- 
cy of  eyidence  and  not  in  a  doubtful  case  mere- 


^Ver  other  eases  see 
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If  beeacuie  the  covrt.  If  iitting  as  a  jnry,  would 
haye  given  a  different  yerdict. 

[iSd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  (§  3022,  3928-3934;  Dec. 
Dig.  i  1001.*J 

Error  to  drcnlt  Court,  Lonlaa  Connty. 

Trespass  by  B.  Landmm  and  others 
against  the  Virginia  Carolina  Chemical  Com- 
pany and  others.  From  a  judgment  against 
defendants,  the  Sulphur  Mining  &  Railroad 
Company  and  the  Armlnlns  Chemical  Com- 
pany, thfij  bring  orror.    Affirmed. 

F.  W.  Sims,  Gordon  &  Gordon,  and  Jaa.  B. 
Caton,  for  plaintlfCs  in  error.  W.  C.  Bibb 
and.  Harmon  4  Walsh,  for  defendants  in 
error. 

BUCHANAN,  J.  This  is  an  action  of  tree- 
pasQ  on  the  case  brought  by  the  defendants 
in  error  against  the  plaintiffs  in  error  and 
two  other  corporations  to  recover  damages 
for  the  pollution  of  the  waters  of  Contrary 
creek,  which  flows  through  the  lands  of  the 
plaintiffs,  and  for  injuries  to  their  lands 
caused  by  the  deposit  thereon  of  the  wash- 
ings of  "iron  pyrites"  taken  from  the  mines 
of  the  d^endants. 

Upon  the  trial  of  the  cause  the  following 
verdict  was  found,  and  Judgment  entered, 
viz.:  ''We,  the  Jury,  find  for  the  plaintifCs 
on  the  issues  Joined  on  the  special  pleas  Nos. 
1  and  2  against  the  Sulphur  Mining  &  Rail- 
road Co.  and  the  Arminius  Chemical  Co.  and 
fix  the  damages  at  the  sum  of  eight  hundred 
dollars,  and  we  further  find  for  the  defend- 
ants to  the  United  States  Fidelity  &  Guar- 
anty Co.  and  the  Virginia  Carolina  Chemical 
Co.    F.  P.  Smith, 'Foreman.'* 

^And  thereupon  the  defendants  the  Sul- 
phur Mining  &  Railroad  Company  and  the 
Arminius  Chemical  Company  moved  the 
court  in  arrest  of  Judgment,  to  set  aside  the 
verdict  of  the  Jury,  and  for  a  new  trial,  be- 
cause the  verdict  is  contrary  to  the  law  and 
the  evidence;  the  damages  assessed  are  ex- 
cessive and  unsupported  by  the  evidence,  and 
for  misdirection  of  the  Jury,  which  motion 
the  court  overruled,  to  which  rulings  of  the 
court  the  said  defendants  excepted.  Where- 
upon it  is  considered  by  the  court  that  the 
plaintiffs  recover  of  the  said  defendants  to 
the  Sulphur  Mining  &  Railroad  Company 
and  the  Arminius  Chemical  Company  the 
sum  of  $800,  with  legal  interest  thereon  from 
this  day  until  paid,  and  their  costs  in  this 
behalf  expended.'* 

To  that  Judgment  upon  the  petition  of 
the  Arminius  Chemical  Company  and  the 
Sulphur  Mining  &  Railroad  Company  this 
writ  of  error  was  awarded. 

[1]  The  first  assignment  of  error,  made 
alone  by  the  Arminius  Chemical  Company,  is 
that  ''there  is  error  apparent  on  the  face  of 
the  record,  in  that  the  verdict  of  the  Jury 
and  the  Judgment  of  the  court  are  in  con- 


flict with  the  allegations  of  the  plaintiff  s'  dec- 
laration and  with  their  repUcation.'* 

The  defendants  pleaded  the  general  issue 
and  offered  three  speddl  pleas,  all  of  which 
were  objected  to,  but  the  court  overruled  the 
objections  to  special  pleas  Nos.  1  and  2,  and 
permitted  them  to  be  filed,  and  to  e&dh.  of 
these  the  plaintiff  replied  generally. 

For  the  purposes  of  thia  assigmnent  of 
error  it  ihay  be  conceded  that  the  amended 
declaration  only  states  a  case  entitling  the 
plaintifliB  to  damages  resulting  to  them  from 
the  alleged  nuisance  prior  to  the  institution 
of  the  action,  as  <daimed  by  the  petitioner. 
Special  plea  No.  1  av^rs  that  the  nuisanoe 
complained  of  is  permanent  hi  its  diaracter 
and  that  all  the  damages  resulting  therefrom 
to  the  plaintiffs  must  be  recovered  in  one  ae- 
tlon,  and  concludes  with  the  averment  '^hat 
the  plaintiffs  ought  not  to  have  or  maintain 
their  claim  for  temporary  damages  only  lu 
the  declaration  mentioned,  but  should  sue 
for  and  recover  all  the  damages  they  have 
suffered  and  will  sustain,  if  any,  by  reason 
of  the  said  injuries  In  one  action."  Special 
plea  No.  2  contains  the  same  averments  as 
special  plea  No.  1,  except  its  conclusion. 
No.  1  concludes  as  above  mentioned,  and 
No.  2  concludes  as  follows:  ''And  the  said 
defendants  say  that  the  several  supposed 
causes  of  action  in  the  declaration  mentioned 
did  not,  nor  did  any  of  them,  accrue  to  the 
said  plaintiffs  at  any  time  within  five  years 
next  before  the  institution  of  this  suit" 
The  general  replications  to  these  pleas  put 
the  averments  of  each  in  issue. 

The  effect  of  the  finding  of  the  Jury,  as 
we  understand  it,  is  that  the  petitioning  de- 
fendants were  guilty  of  the  trespass  alleged 
in  the  declaration — ^that  the  averments  of 
neither  of  the  special  pleas  Nos.  1  and  2 
were  true,  and  that  the  plaintiffs  were  dam- 
aged to  the  extent  of  $800.  The  verdict  of 
the  Jury  was  not,  therefore,  in  f^vor  of  the 
petitioners  upon  special  plea  No.  1,  as  it 
insists,  but  against  it  The  Judgment  of  the 
court  is  in  strict  accordance  with  the  ver- 
dict of  the  Jury. 

[2]  The  next  error  assigned  is  to  the  ac- 
tion of  the  court  in  refusing  to  permit  E.  J. 
Haley  and  a  number  of  other  witnesses  to 
testi^,  in  mitigation  of  damages,  "that  all 
of  the  lands  lying  in  the  vicinity  of  the  de- 
fendants' mines,  including  those  of  the 
plaintiffs,  have  been  greatly  enhanced  in 
value  as  an  incident  of  the  operation  of  said 
mines;  that  the  population  in  such  vicinity 
bad  been  increased  twenty  to  one  by  rea- 
son of  their  operations,  and  as  a  consequence 
all  lands  doae  enough  to  furnish  homes  for 
the  men  working  at  the  mines  had  risen  In 
value  since  the  year  1899  to  a  marked  ex- 
tent, possibly  to  as  great  an  extent  as  the 
sum  of  the  injury  complained  ixL" 

It  appears  from  the  bill  of  eixc^tions  tak- 
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en  to  the  action  of  tbe  court  and  also  ftom 
the  assignment  of  error  tbat  the  object  of  the 
evidence  was  not  to  prove  any  special  ben- 
efit to  the  plaintiffs'  lands  by  reason  of  the 
nuisance,  but  the  general  benefits  which  had 
resulted  to  all  the  lands  lying  in  the  vicinity 
of  the  mines  of  the  defendants,  including 
that  of  the  plaintiffs. 

Without  considering  the  question,  whether 
or  not  special  benefits  resulting  to  a  land- 
owner  from  a  mining  or  manufacturing  plant 
operated  In  such  manner  as  to  become  a 
nuisance  and  injure  the  lands  of  such'  own- 
er can  be  proved  to  mitigate  the  damages  re- 
sulting from  the  wrongful  act,  it  is  (dear, 
we  think,  that  general  benefits,  like  an  in- 
crease in  the  market  value  of  land,  which 
may  result  or  come  to  all  the  lands  in  the 
vicinity  of  such  mining  or  manufacturing 
plant  by  reason  of  its  establishment  and  op- 
eration, cannot  be  shown  to  mitigate  the 
landowner's  damages  which  result  from  the 
improper  manner  in  which  the  idant  is  op- 
erated. These  general  benefits  are  mere  in- 
cidents or  accidents  arising  out  of  the  exis- 
tence of  the  mining  or  manufacturing  plant 
They  give  the  owner  of  the  plant  no  claim 
against  the  landowner.  Their  value  cannot 
be  treated  by  the  plant  owner  as  the  pur- 
chase price,  in  whole  or  in  part,  of  a  right  to 
so  use  or  operate  his  plant  as  to  injure  the 
landowner,  nor  as  a  set-off  against  damages 
resulting  from  a  wrongful  act  See  1  Suth- 
erland on  Damages  (3d  Ed.)  SS  158,  1056; 
Francis  v.  Schoelkopf,  53  N.  Y.  152;  Marcy 
V.  Fries,  18  Kan.  353,  356,  356;  opinion  by 
Judge  (afterwards  Justice)  Brewer  in  Oer- 
rish  V.  New  Market,  etc.,  Co.,  30  N.  H.  478, 
485 ;  James  River,  etc.,  Ck).  v.  Turner,  36  Va. 
313,  339-341. 

[3]  The  next  assignment  of  error  is  to  the 
action  of  the  court  in  rejecting  special  plea 
No.  3,  and  in  refusing  to  give  instruction  No. 
9,  asked  for  by  the  defendants. 

The  defense  sought  to  be  set  up  by  that 
plea  was  that  the  injuries  complained  of  in 
the  plaintiffs'  declaration  were  but  the  re- 
sult of  the  natural,  lawful,  and  reasonable 
use  of  their  property  by  the  defendants  with- 
out malice  or  negligence,  and  this  being  so 
they  were  not  liable  in  damages  for  the  al- 
leged injuries. 

By  instruction  No.  9  the  court  was  asked 
to  tell  the  jury  that  if  they  believed  from 
the  evidence  that  the  averments  of  that  plea 
were  true,  they  must  find  for  the  defendants. 

If  it  were  conceded  that  the  plea  set  up  a 
good  defense  to  the  plaintiffs'  demand,  no 
prejudice  to  the  defendants  resulted  from 
the  rejection  of  the  plea ;  for  under  the  plea 
of  not  guilty  in  an  action  of  trespass  on  the 
case  in  tort  the  defendant  has  the  right  to 
give  in  evidence  any  matter  which  justifies 
or  excuses  the  act  or  acts  complained  of  in 
the  plaintiffs'  declaration.  See  Stephens  on 
PI.  157;  4  Min.  Inst  646;  1  Chitty  on  PI.; 
1  Barton's  Law  Pr.  (2d  Ed.)  503,  504;  Ridge- 


ley  V.  Town  of  West  F^rmoont,  46  W.  Va- 
445,  33  S.  B.  235. 

In  their  statement  of  their  grounds  of  de- 
fense required  and  filed  under  the  plea  of  not 
guilty,  the  same  defense  was  relied  on  by  the 
defendants  as  was  set  up  in  special  plea  No. 
3,  and  they  were  permitted  to  introduce  evi- 
dence tending  to  sustain  it 

It  appears  from  the  uncontradicted  evi- 
dence in  the  case  that  the  plaintiflSs  are  tbe 
owners  of  about  250  acres  of  land,  through 
whicdi  fiows  Contrary  creek.  A  portion  of 
the  tract  is  bottom  land,  subject  to  overflow 
in  times  of  high  water.  The  two  defendants 
who  have  appealed  in  this  case  are  upper 
riparian  occupants,  each  in  possession  of  a 
large  tract  of  land  upon  which  it  operates 
large  mines  producing  iron  pyrites,  and  upon 
which  it  has  erected  vrashers  to  separate  the 
ore  from  the  slate  or  rock  In  which  it  is  im- 
bedded as  it  comes  from  the  mines.  The  rock 
\s  crushed  and  then  washed  in  water  by  some 
device  which  permits  the  valuable  ore  to  set- 
tle and  the  refuse  to  pass  off  in  the  water. 
This  refuse  finds  its  way  to  the  creek  and  In 
time  of  high  water  quantities  of  it  are  de- 
posited on  the  plaintiffs'  land.  The  refuse  Is 
in  part  iron  pyrites.  It  contains,  it  seems, 
iron  and  sulphur,  which  upon  being  exposed 
to  the  air  gives  off  surphuric  acid.  This  acid 
or  noxious  substance  kills  vegetation  and  In- 
juriously affects  the  fertility  of  the  soil. 
About  30  acres  of  the  lowland  of  the  plain- 
tiffs are  covered  with  said  deposit,  which  lias 
killed  all,  or  nearly  all,  of  the  vegetation 
growing  upon  it,  including  trees,  and  t&I' 
dered  it  almost,  if  not  entirely,  valueless  fo^ 
farming  purposes. 

The  evidence  further  tends  to  show  that 
the  land  covered  by  the  deposit  at  times  be- 
comes soft  and  boggy,  so  that  it  is  difficult  If 
not  impossible  for  stock  to  cross  it  from  one 
part  of  the  farm,  which  the  creek  divides 
into  about  equal  parts,  to  the  other;  that 
the  waters  of  the  stream  are  unfit  for  use 
by  domestic  animals ;  that  at  times  they  will 
not  drink  it;  and  that  the  residue  of  the 
land  has,  by  the  acts  of  the  defendants,  been 
rendered  much  less  valuable  as  a  farm. 

[4]  Unless  the  said  defendants  had  supe- 
rior rights  to  the  ordinary  riparian  proprie- 
tor, it  is  clear  that  the  injuries  complained 
of  were  not  damnum  absque  injuria,  and  in- 
struction No.  9  was  properly  refused;  for 
the  general  principle  of  law  is  that  all  ri- 
parian proprietors  upon  the  same  stream 
have  the  same  right  to  the  use  and  enjoy* 
ment  of  its  waters — ^the  right  of  no  one  is 
absolute — but  is  qualified  by  the  right  of  the 
others  to  have  the  stream  substantially  pre- 
served in  its  size,  flow,  and  purity,  and  to  be 
protected  against  any  material  pollution  ot 
its  waters.  This  is  the  common  right  of  all. 
The  use  of  one  must  not  therefore,  be  incon- 
sistent with  the  rights  of  the  others.  Trevett 
V.  Prison  Association,  98  Va.  332,  36  8.  B. 
373,  50  Lb  B.  A.  564,  81  Am.  St  Bep.  727; 
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Shoflner  ▼.  Sutherland,  111  Va.  208,  68  S.  EX 
996;  Sbeannan  A  Redfleld  on  Neg.  f§  733, 
734. 

[S]  The  contention  of  the  defendants  Is 
that  the  general  rule  as  to  the  rights  of 
riparian  owners  does  not  apply  in  the  case 
of  mineowners*  whose  mines  are  so  situated 
that  in  their  operations  the  pollution  of  the 
stream  is  an  Ins^iMtrable  and  necessary  con- 
sequence from  the  only  use  for  which  their 
property  is  valuable;  in  other  words,  if  the 
pollution  of  the  stream  was  the  necessary 
omsequence  of  the  only  method  in  which  the 
said  defendants  could  operate  their  mines, 
then  the  injury  done  to  the  plalntifls  was 
reasonable  and  lawful,  and  damnum  absque 
Injuria. 

The  case  principally  relied  on  to  sustain 
this  contention  is  that  of  Penn.  Coal  Ck>. 
T.  Sanderson,  113  Pa.  126,  6  Atl.  453,  57  Am. 
Rep.  446,  in  which  it  was  held  that  the  use 
and  enjoyment  of  a  stream  of  pure  water 
for  domestic  purposes  by  the  lower  riparian 
owners  who  had  purchased  their  lands,  built 
their  houses  and  laid  out  their  groimds  be- 
fore the  opening  of  the  mine,  the  acidulated 
waters  from  which  rendered'  the  stream  en- 
tirely useless  for  domestic  purposes,  must 
ex  necessitate  give  way  to  the  interests  of 
the  community  in  order  to  permit  the  devel- 
opment of  the  resources  of  the  coimtry  and 
to  make  possible  the  prosecution  of  the  law- 
ful business  of  mining  coal.  That  case  had 
been  before  the  Supreme  Court  of  Pennsyl- 
vania twice  before,  when  the  decision  was  in 
favor  of  the  lower  riparian  owner.  On  the 
third  appeal  the  decision  relied  on  was  made 
by  a  divided  court — four  judges  to  three. 
The  conclusion  reached  on  the  last  appeal 
is  not  in  accord  with  principles  which  have 
for  centuries  applied  in  determining  the  com- 
mon interests  and  rights  of  riparian  proprie- 
tors, and  the  case  has  received  but  little  ap- 
proval outside  of  the  jurisdiction  in  which 
the  ruling  was  made.  That  decision,  as  it 
seems  to  us,  is  based  upon  two  grounds,  nei- 
ther of  which  is  soimd,  viz.:  That  the  rights 
of  one  riparian  owner  are  to  be  determined 
by  the  necessities  of  another  and  by  the  im- 
portance of  the  latter's  business  to  the  com- 
munity or  public 

'The  necessities  of  one  man's  business  can- 
not," as  has  been  well  said,  "be  the  standard 
by  which  to  measure  another's  rights  in  a 
thing  which  belongs  to  both.**  Wheatley  v. 
Chrisman,  24  Pa.  298,  64  Am.  Dec  657 ;  Stro- 
bel  V.  Kerr  Salt  Co.,  164  N.  Y.  303,  58  N. 
B.  142,  51  L.  B.  A.  687,  79  Am.  St  Rep.  643; 
Beach  v.  Sterling  Iron  Co.,  54  N.  J.  Bq.  65, 
33  AU.  286. 

[6]  Neither  can  the  private  businesa  of  one 
man  or  class  of  men,  however  important  its 
successful  operation  may  be  to  the  public  or 
to  the  development  of  the  country,  give  such 
person  or  dass  of  persons  the  right  to  de- 
stroy or  materially  injure  the  property  of 
another  in  a  thing  in  which  they  have  com* 
mon  rlghta    If»  under  our  Constitution  and 


laws,  private  property  cannot  be  taken  or 
damaged  for  public  uses  without  just  com- 
pensation, a  fortiori  it  cannot  be  done  for 
private  purposes.  See  Townsend  v.  Norfolk 
Ry.  Co.,  105  Va.  49,  52  S.  B.  970,  4  L.  R.  A. 
(N.  S.)  87,  115  Am.  St  Rep.  842;  Shoffner 
V.  Sutherland,  supra.  111  Va.  301,  68  S.  B. 
996. 

In  Young  v.  Banking  Distillery  Co.  (1893), 
1  App.  Cas.  691,  701,  702,  Lord  Shand,  in  com- 
menting on  the  Sanderson  Case,  after  stating 
what  it  decided,  said:  "The  case  had  been 
twice  previously  before  the  court,  and  on 
both  occasions  the  judgment  was  given 
against  the  mineowners.  On  the  third  occa- 
sion, which  occurred  in  consequence  of  a 
third  trial  to  assess  damages,  the  jury  found 
a  very  large  sum  due  to  the  lower  owner, 
but  the  verdict  was  quashed  and  the  whole 
case  reconsidered  with  reference  to  the  legal 
rights  of  the  parties,  and  with  the  results 
I  have  stated.  In  a  court  of  seven  judges 
there  were  three  who  dissented  from  the 
judgment,  including  the  chief  justice  of  the 
state.  This  circumstance  and  the  grounds 
of  the  Judgment  seem  to  me  to  be  sufficient 
to  deprive  the  case  of  any  real  weight."  Aft- 
er stating  the  grounds  upon  which  the  de- 
cision was  placed,  he  continues:  "The  case 
has  no  application  to  the  present  because 
the  decision  was  based  upon  special  circum- 
stances as  to  the  great  relative  value  of  the 
minerals  as  compared  with  the  surface  in  the 
district;  and  because  in  any  view  the  deci- 
sion seems  to  me  to  have  been  making  law 
rather  than  interpreting  the  law  so  as  to  give 
effect  to  sound,  just,  and  well-recognized 
pHnciples  as  to  the  common  Interest  and 
rights  of  upper  and  lower  proprietors  in  the 
running  water  of  a  stream." 

In  the  same  case  (page  699),  Lord  Mc- 
Naughton,  in  commenting  upon  the  Sanderson 
Case,  said:  "Then  the  appellant  urged  (pre- 
cisely as  the  defendant  here)  that  working 
coal  was  the  natural  and  proper  use  of  their 
mineral  property.  They  said  they  could  not 
continue  to  work  unless  they  were  permitted 
to  discharge  the  water  which  accumulates  In 
their  mine.  They  added  that  this  water 
course  is  the  natural  and  proper  channel  to 
carry  off  the  surplus  water  of  the  district 
All  that  may  be  very  true,  but  in  this  coim- 
try, at  any  rate.  It  is  not  permissible  in  such 
case  for  a  man  to  use  his  own  property  so  as 
to  injure  the  property  of  his  neighbor." 

In  the  case  of  Strobel  v.  Kerr  Salt  Co., 
164  N.  Y.  303,  58  N.  B.  142,  51  L.  R.  A.  687, 
79  Am.  St  Rep.  643,  it  was  held  that  the 
doctrine  of  the  Sanderson  Case  was  not  the 
law  of  the  state  of  New  York,  and  in  com- 
menting upon  it  the  (>>urt  of  Appeals  of  that 
state  said:  "We  have  never  adopted  that 
rule  in  this  state,  and  no  public  necessity  ex- 
ists therefor,  even  if  it  would  ever  warrant 
the  courts  in  relaxing  rules  for  protection  of 
property  of  small  value  in  the  interest  of 
some  business  required  to  develop  the  re- 
sources of  the  state  and  in  which  much  cap- 
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ital  had  embarked,  glylng  employment  to  a  t 
great  number  of  people.  There  is  nothing 
abont  the  case  now  before  us  to  take  it  out 
of  the  general  mles  goyeming  the  rights  of 
riparian  owners.  Those  rules  are  well  es- 
tablished in  thlis  state*  and,  so  f^r  as  mate- 
rial to  the  case  before  us,  are,  in  the  ab- 
sence of  modification  by  grant  or  prescrip- 
tion, as  follows:  A  riparian  owner  is  entitled 
to  a  reasonable  use  of  the  water  flowing  by 
his  premises  in  a  natural  stream  as  an  in- 
cident to  his  ownership  of  the  soil  and  to 
have  it  transmitted  to  without  sensible  altera- 
tion in  quality  or  unreasonable  diminution 
in  quantity.  While  he  does  npt  own  the  run- 
ning water  he  has  right  to  a  reasonable  use 
of  it  as  it  passes  by  his  land.  As  all  other 
owners  upon  the  same  stream  have,  the  same 
right,  the  right  of  no  one  is  absolute,  but 
is  qualified  by  the  right  of  the  others  to  have 
the  stream  substantially  preserved .  in  its 
natural  size,  flow,  and  purity,  and  to  pro- 
tection against  material  diversion  or  pollu- 
tion. This  Is  the  common  right  of  all.  The 
use  by  each  must,  therefore,  be  consistent 
with  the  rights  of  the  others,  and  the  maxim, 
sic  utere  tuo,  observed  by  all.  The  lower 
riparian  owners  are  entitled  to  a  fair  partic- 
ipation in  the  use  of  the  water,  and  their 
rights  cannot  be  cut  down  by  necessity  or 
convenience  of  the  defendant's  business. 
'The  necessities  of  one  man's  business  can- 
not be  the  standard  of  another's  rights  in  a 
thing  which  belongs  to  both.' "  Wheatley  v. 
Chrlsman,  24  Pa.  296,  64  Am.  Dec.  657. 

In  Beach,  etc.,  v.  Sterling  Iron  Co.,  64  N. 
J.  Eq.  65,  88  Atl.  286,  the  Supreme  Ck>urt  of 
New  Jersey  said:  "Several  matters  are  urged 
in  defense  to  this  case:  First,  but  faintly, 
that  the  doctrine  flnally  established  by  a  bare 
majority  of  a  divided  court  in  Pennsyl- 
vania, in  Pennsylvania  Goal  Co.  v.  Sander- 
son, 113  Pa.  126,  6  AU.  453,  57  Am.  St  Rep. 
445,  should  be  adopted  here.  *  *  *  The 
doctrine  of  that  case  is  shown  *  *  ^  to 
be  inharmonious  with  a  long  line  of  previous 
decisions  in  Pennsylvania,  and  has  not  been, 
so  far  as  we  can  learn,  followed  in  any  other 
state — certainly  not  in  this  state.  It  was 
repudiated  in  Ohio,  whose  mining  interests 
are  quite  large^  in  the  recent  and  well-con- 
sidered case  of  Columbus,  etc..  Coal,  etc, 
Co.  V.  Tucker,  48  Ohio  St  41,  26  N.  B.  630, 
12  li.  B.  A.  577,  29  Am.  St  Rep.  528.  *  *  « 
It  was  not  suggested  on  the  arg^ument  that 
the  doctrine  ever  had  the  least  foothold  in 
this  state." 

In  Columbus,  etc,  Co.  t.  Tudcer,  48  Ohio 
St  41,  26  N.  B.  680,  12  L.  R.  A.  577,  29  Am. 
St  Bep.  528,  in  which  the  Supreme  Court  of 
the  state  of  Ohio  disapproved  of  the  doctrine 
of  the  Sanderson  Case,  it  was  said:  "The  fur- 
ther claim  of  the  company  that  it  has  the 
right  to  make  the  deposits  in  the  places  com- 
plained of,  because  it  was  necessary  to  the 
successful  conduct  of  its  own  business  to  so 
place  them,  seems  to  us  wanting  in  substance^ 
The  effect  !•  to  measure  the  rights-  of  the 


plaintiff  in  his  lands  Und  in  t&e  wat«s  of 
Monday  creek  by  the  convenience  or  necessi- 
ty of  the  company's  business.  An  owner  of 
land  in  Ohio  Is  not  subject  to  any  sacb  nar- 
row and  arbitrary  rule. 

In  discussing  the  Sanderson  Case  tbe  So* 
preme  Court  of  Alabama,  In  Drake  ▼.  liady 
Ensley  Coal  Co.,  102  Ala.  501,  14  South.  749, 
24  li.  B.  A.  64,  48  Am.  St  Bep.  77,  after 
referring  to  some  of  the  later  decisions  of 
the  court  which  decided  the  Sanderson  Oase, 
said:  "The  case  In  113  Pa.,  6  AU.,  ia  not 
overruled,  but  is  commented  upon,  and  the 
distlnctloki  is  drawn'  that  in  the  latter  case 
(113  Pa.,  6  Atl.),  the  ore  was  being  mined  by 
the  owner  of  the  soil  and  in  the  two  later 
cases,  the  coke  was  not  mined  on  the  land 
upon  which  it  was  manufactured.  It  seema 
to  us  that  if  in  the  case  where  the  coal  waa 
mined  on  the  laiul  of  the  owner  he  was  ex- 
empt from  damages,  upon  the  ground  that 
the  individual  or  minor  interest  must  yield 
to  the  greater  and  paramount  Interest  of  the^ 
public,  it  would  make  but  little  difference 
where  the  coke  was  mined.  The  manufactur- 
ing of  the  coke  from  the  ore  was  what  con- 
tributed to  the  );»aramount  and  public  inter- 
est On  the  other  hand,  if  the  owner  is  to- 
be  exempted  from  liability  because  the  ore 
was  mined  on  his  own  land  and  not  because 
of  the  public  benefit  then  the  doctrine  of' 
'sic  utere  tuo  ut  alienum  non  tedas'  would 
be  abolished  and  the  rights  of  lower  riparian 
proprietors,  almost  universally  recognised^ 
and  protected,  would  be  destroyed.  «  •  • 
Under  the  provisions  of  the  Constitution, 
private  property  cannot  be  taken  for  public 
uses'  or  for  corporations  without  Just  com- 
pensation made  to  the  owner  except  by  hls> 
consent  The  courts— and  it  was  never  in- 
t^ided  to  be  otherwise  understood — are  not 
the  'masons'  to  'chisel'  away  vested  rights- 
of  property  of  private  individuals,  however 
humble  and  obscure  the  owner,  for  the  bene- 
fit of  the  public  or  great  corporations."  See, 
also,  Tennessee  Coal,  etc,  Co.  y.  Hamilton^ 
100  Ala.  252,  14  South.  167,  46  Am.  St 
Bep.  4& 

In  Day  y.  Louisville  Coal  &  Coke  Co.,  60 
W.  Va.  27,  53  S.  B.  776,  10  L.  B.  A.  (N.  a) 
167,  the  principles  of  the  Sanderson  Case 
were  invoked,  and  it  was  contended  that  the 
Injury  complained  of  was  damnum  absque 
injuria  because  consequent  upon  and  neces- 
sary to  the  transaction  of  the  defendant 
company's  lawful  business.  In  reply  to  that 
contention  the  Court  of  Appeals  of  West 
Virginia  said:  'TlUa  case  involves  principles, 
very  important  everywhere^  but  especially 
Important  In  this  state  at  present  and  in  the 
future;  but  those  principles  are  old  and  have 
been  oedled  into  requisition  through  many, 
many  years  In  actions  for  the  pollution  of 
streams,  and  casting  into  then  hurtful 
things,  and  depositing  them  upon  lands  of 
riparian  owners  on  the  stream  below.  The 
defendant  contends  that,  as  It  was  using  its 
property  in  carrying  on  a  lawful  business 
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r&nr  tueM  to  tlle  ptibllc»  it  la  exempt  tram 
liability,  ae  It  was  ooly  exercteing  ita  rights. 
We  are  told  by  the  able  brief  of  the  defend- 
ant's counsel  that  the  afO^rmance  of  this 
Judgment  will  be  vastly  hurtful  and  dis- 
astrous to  the  mining  and  coke  interests  of 
West  Virginia,  and  haye  a  tendency  to  de- 
tract from  the  value  of  our  land,  and  hinder 
the  dev^opment  of  the  great  wealth  of  coal 
and  Iron  In  the  foowtis  of  our  mountains, 
and  will  be  subversive  of  great  public  poUcy, 
which  demands  the  development  of  our 
wealth  therein  and  tends  to  the  weal  of  the 
whole  people  of  the  state;  and  that  a  few 
Individuals  injured  thereby  must  be  without 
redress.  We  cannot  accede  to  this  broad 
proposition.  The  established  maxim  of  cen- 
turies is  'sic  utere  tuo  ut  aUenum.non  Isedas' 
(so  use  your  own  property  that  you  do  not 
Injure  another).  That  rule  is  almost  equal 
to  the  Golden  Rule  in  importance,  and  must 
never  be  lost  sight  of  in  the  daily  doings 
and  transactions  of  organized  society.  A 
man  has  land  upon  a  stream.  He  is  its  sole 
lord.  No  one  has  a  right  to  injure  that  land. 
It  is  protected  by  the  Constitution.  If  one 
up  the  stream  in  bis  works,  be  they  ever  so 
lawful,  honorable,  and  necessary,  for  private 
weal  or  public  weal,  do  thereby  injure  the 
land  of  that  owner  further  down  by  unlawful 
InTaslon  of  it,  by  casting  upon  it  things  dam- 
aging it,  or  by  polluting  the  purity  of  the 
water,  rendering  it  unfit  for  the  owner's  con- 
sumption as  it  passes  through  his  land,  the 
man  up  the  stream  must  answer  in  damages^ 
One  man  without  fault  is  injured  by  another. 
That  is  enough  for  liability.  This  is  the  gen- 
eral principle  of  the  common  law.  One  man 
cannot  thus  injure!  another.  Especially  is 
this  so  in  this  state^  where  the  Constitution 
says  that  private  property  shall  not  be  dam- 
aged for  public  use  without  compensation. 
How,  then,  can  it  be  damaged  for  private 
interests  or  to  promote  a  supposed  public 
policy?  The  authorities  are  ample  on  this 
subject  to  sustain  this  position."  f 

In  the  case  of  Bowling  Coal  Co.  v.  Ruffner, 
117  Tenn.  180,  100  S.  W.  lie,  9  K  R.  A. 
(N.  S.)  023,  the  Supreme  Court  of  the  state 
of  Tennessee,  in  refusing  to  follow  the  San- 
derson Case,  said:  "We  are  of  opinion  that 
the  doctrine  announced  in  Pennsylvania  Coal 
Co.  V.  Sanderson,  supra,  is  opposed  by  the 
great  weight  of  of  authority  in  this  country 
and  England,  and  is,  in  our  judgment,  sub- 
versive  of  fundamental  private  rights,  while 
It  discards  *  •  ^  the  honored  principles 
of  the  common  law  embodied  in  the  maxim, 
sic  utere  tuo  ut  alienum  non  liedas." 

In  a  note  to  this  case  in  10  Ann.  Oas.  p. 
087,  where  It  is  also  reported,  many  cases, 
Bnglish  and  American,  are  cited  sustaining 
the  general  rule  that  where  an  upper  ripari- 
an owner  pollutes  a  stream  by  mining. opera- 
tions rendering  the  water  unfit  for  domestic, 
jaanufftcturing,  or  agricultural  purposes,  or 
causing  refuse  to  be  deposited  on  the  lower 
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riparian  owners'  lands  materially  injur)n|: 
the  same^  he  is  responsible, in  damages. 

We  are  of  opinion  that  instruction  No.  9 
did  not  correctly  state  the  law  as  applied  to- 
the  facts  of  this  ease,  and  the  court,  did  not 
err  in  refusing  to  give  it. 

[7]  The  next  assignment  of  error  is  to  the 
action  c»f  the  court  in  refusing  to  give  the 
defendants'  Instruction  No.  7,  ^d  in  giving 
in'  lieu  th^*eof  the  following  instructloa: 

"The  court  instructs  .the  jury  that  it  la 
the  duty  of  a  person  injured  by  the  wrongful 
act  of  another  to  take  such  reasonable  pre* 
cautions  to  prevent  increase  of  injury  as 
would  be  taken  by  a  reasonable  man  under 
the  circumstances;  and  if  the  jury  believe 
fpom  the  evidence  that  tiie  plaintiff  fftiled  to^ 
take  such  pi^ecautions  and  that  the  injury 
which  the  jury  may  believe  from  the  evi- 
dence the  plaintiffs  liave  suffered  was  there- 
by increased^  the  defaidants  are  not  respon- 
sible in  damages  for  the  amount  of  such  in- 
creased injury — ^the  burden  of  proof  is  upon 
the  defendants  to  establish  by  a  preponder- 
ance of  legal  evidence  that  the  Injury  caused 
by  deposit  of  d^ris  from  defendant's  opera- 
tions has  been  increased  in  whole  or  in  part 
by  fSailure  by  plaintiffs  to  take  such  reason- 
able precautions." 

The  criticism  made  upon  the  instruction- 
given  by  the  court  is  that  it  left  to  the  jury 
the  question  of  whether  or  not  the  plaintiffs 
had  been  guilty  of  contributing  to  the  injury 
done  them  by  the  defendants  in  failing  to  re- 
move certain  trees  which  had  fallen  into  the 
stream,  blocking  it  and  thereby  causing  the 
water  and  the  deposits  therein  to  extend 
over  more  land  than  they  would  have  done 
if  the  trees  had  been  removed,  since  the 
evidence  showed  that  the  plaintiff^  were 
guilty  of  contributory  negligence  in  not  so 
removing  the  trees  as  a  matter  of  law.   - 

We  do  not  think  that  under  the  evidence 
the  court  would  have  been  justified  In  taking 
that  question  away  from  the  jury  and  hold- 
ing that  the  plaintiffs  were  per  se  guilty  of 
negligence  In  not  removing  the  trees  and 
thereby  mitigating  their  damages.  Under 
the  circumstances  disclosed  by  the  record 
that  was  a  question  for  the  jury,  and  the 
instruction  given  fairly  submitted  it  to  them. 

[S]  The  action  of  the  court  in  permitting 
S.  P.  Maury  to  testify  as  an  expert  is  as- 
signed as  error. 

The  defendants  had  introduced  evidence 
tending  to  show  that  it  was  practically  im- 
possible for  them  to  operate  their  mines 
without  polluting  the  waters  of  Contrary 
creek.  Maury  was  introduced  by  the  plain- 
tiffs for  the  purpose  of  controverting  that 
contention,  and  gsve  some  evidence  which 
tended  to  do  so,  but  his  testimony  was  ob- 
jected to  upon  the  ground  that  it  did  not 
appear  from  his  testimony  that  he  had  had 
any  experience  in  mining  Iron  pyrites  or 
sulphur  ore.  It  appeared  that  he  was  a 
sdentlflc  and  practical  engineer  of  long  ex* 
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perience,  and  thoagb  he  did  not  claim  to  be 
a  mining  engineer,  he  had  been  for  many 
years  a  member  of  the  American  Society  of 
Mining  Engineers;  that  while  he  had  no  ex- 
perience in  filtering  or  purifying  water  from 
mines,  he  had  been  a  city  engineer  and  had 
experience  in  filtering  and  cleansing  water 
for  drinking  purposes.  He  may  not  have 
been  very  highly  qualified  to  speak  as  an  ex- 
pert npon  the  question  as  to  which  he  was 
permitted  to  testify,  yet  we  cannot  say  that 
it  clearly  appears  that  he  was  not  a  compe- 
tent witness,  and  unless  we  can  so  declare^ 
under  the  well-settled  rule  of  this  court  per- 
mitting him  to  testify  as  an  expert  would 
furnish  no  sufficient  ground  for  reversal. 
Locomotive  Works  v.  Ford,  94  Va.  627,  641, 
27  S.  B.  509;  Va.  Iron  &  Goal  CJo.  v.  Tom- 
llnson,  104  Va.  249,  51  S.  E.  362 ;  Savage  v. 
Bowen,  103  Va.  540,  49  S.  B.  668;  Clinch- 
fidd  Coal  Co.  y.  Wheeler,  108  Va.  448,  62  & 
E.  388. 

[9]  But  if  he  were  clearly  an  incompetent 
witness,  his  evidence  could  not  have  preju- 
diced the  defendants,  since  we  have  seen  in 
disposing  of  the  last  preceding  assignment  of 
error  that  it  was  immaterial  whether  the 
defendants  could  or  could  not  operate  their 
mines  without  polluting  the  waters  of  Con- 
trary creek,  as  it  was  charged  with  doing; 
for  if  they  could  not  that  gave  them  no  right 
to  inflict  the  injuries  complained  of. 

[10]  The  next  assignment  of  error,  as  we 
understand  it,  is  based  upon  the  refusal  of 
the  court  to  set  aside  the  verdict  because 
it  was  jointly  against  both  the  plaintiffs  in 
error  for  the  whole  damages  suffered,  instead 
of  against  each  for  the  injury,  if  any,  caused 
by  each. 

There  was  evidence  sufficient  to  justify  the 
jury  in  finding  that  each  of  the  plaintiffs  in 
error  had  inflicted  injury  upon  the  defendants 
in  error  by  polluting  the  stream,  but  it  does 
not  appear — indeed  it  is  not  contended--^ 
that  the  plaintiffs  in  error  were  joint  wrong- 
doers. The  instruction  asked  for  by  the 
plaintiffs  upon  this  point  and  given  by  the 
court  without  objection  treated  the  defend- 
ants as  several  wrongdoers,  and  told  the 
jury,  that  "if  it  was  possible  to  determine 
from  the  evidence  what  specific  amount  of 
damage  has  been  caused  by  any  one  of  the 
defendants,  they  should  assess  against  such 
defendant  the  amount  for  which  it  was  re- 
sponsible, but  if  it  is  impossible  to  determine 
in  what  proportions  the  defendants  have  con- 
tributed to  the  injuries,  each  who  has  con- 
tributed in  any  degree  to  the  injury  is  re- 
sponsible for  the  whole  injury,  and  this  al- 
though his  act  alone  might  not  have  caused 
the  entire  injury,  and  though  without  fault 
on  his  part  the  damage  would  have  resulted 
from  the  act  of  another.** 

At  the  time  this  case  was  tried  (May, 
1909),  the  case  of  Pulaski  Coal  Co.  v.  Gib- 
honey,  110  Va.  448,  66  S.  E.  73,  had  not  been 
decided,  which  holds  that  if  several  mining 
companies,  acting  independently,  cast  their 


refuse  into  a  stream,  thereby  causing  Injury 
to  a  lower  riparian  owner,  each  is  liable 
only  for  the  damage  done  by  its  acts  and 
not  for  the  result  of  the  acta  of  others. 
While,  as  stated  in  that  case,  the  weight  of 
authority  is  in  favor  of  the  doctrine  an- 
nounced, the  cases  are  not  in. harmony  upon 
the  subject,  some  holding  that  where  several 
mineowners  contribute  to  the  pollutioa  of 
a  stream,  they  are  liable  either  jointly  ot 
severally  for.  all  the  damages  caused  tbe 
lower  riparian  owner,  especially  where  It  is 
impossible  to  determine  in  what  proportion 
each  contributed  to  the  injury.  See  Day  ▼. 
Ix>uisville  Coal  &  Coke  Co.,  supra,  where 
authorities  sustaining  that  view  are  dted. 

The  instruction  given  seems  to  have  been 
based  upon  the  principle  announced  in  Grand 
Trunk  Co.  v.  Cummings,  106  U.  S.  700,  1 
Sup.  Ct  493,  27  L.  Ed.  266,  In  which  it  was 
held,  that  where  separate  and  independent 
acts  of  negligence  of  two  parties  are  the  di- 
rect cause  of  a  single  injury  to  a  third  per^ 
son,  and  it  is  impossible  to  determine  in 
what  proportion  each  contributed  to  the  in- 
jury, either  is  responsible  for  the  whole 
Injury;  and  this  although  his  act  alone 
might  not  have  caused  the  entire  injury,  and 
although  without  fault  on  his  part  the  same 
damage  would  have  resulted  from  the  act 
of  another.  Whether  the  rule  announced  in 
Pulaski  Anthracite  Coal  Co.  v.  Gibboney, 
supra,  would  control,  where  it  is  impossible 
to  determine  in  what  proportion  each  of  sev- 
eral wrongdoers  had  contributed  to  the  in- 
jury complained  of,  need  not  be  considered 
in  this  case,  since  the  instruction  given  was 
not  objected  to  by  the  defendants.  The  de- 
fendants must  be  treated,  therefore,  as  hav- 
ing impliedly  assented  to  the  proposition  laid 
down  in  the  instruction,  and  they  will  not 
be  heard  here  for  the  first  time  to  question 
its  correctness.  See  Wallen  v.  Wallen,  107 
Va.  131,  67  S.  E«  596;  Montague,  etc,  ▼. 
Allan,  etc.,  78  Va.  592,  49  Am.  Rep.  884; 
Lambert  v.  Cooper,  70  Va.  61,  66;  Clark  ▼. 
Sleet,  99  Va.  381,  38  S.  E.  183. 

[Ill  The  remaining  assignment  of  error  Is 
to  the  refusal  of  the  court  to  set  aside  the 
verdict  of  |800  because  not  sustained  by  the 
evidence.  Without  discussing  in  detail  the 
large  mass  of  testimony  taken  on  that  sub- 
ject, it  is  sufficient  to  say  that  while  there 
is  a  great  diversity  of  opinion  among  the 
witnesses,  and  we  might,  If  upon  the  jury, 
have  given  smaller  damages,  we  cannot  say 
that  the  verdict  is  without  evidence  to  sup- 
port it  While  this  court  has  the  right  to 
pass  upon  the  evidence  in  the  case,  it  is  well 
settled  by  a  long  line  of  dedslona  that  It 
will  not  reverse  the  judgment  of  the  trial 
court  and  grant  a  new  trial  because  the 
verdict  is  contrary  to  the  evidence  or  with- 
out evidence  to  support  it,  except  in  a 
case  of  plain  deviation  from  or  palpable  in- 
sufficiency of  evidence,  and  not  in  a  doubtful 
case  merely  because  the  court,  if  on  the  jury, 
would  have  given  a  different  verdict    Kim- 
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baU  &  Flak  y.  Friend*  05  Ya*  125,  143, 144,  27 
S.  E.  901,  and  cases  dted;  O.  &  O.  By.  Go. 
v.  WiUiams,  106  Va*  689,  62  S.  K  796. 

The  jndgment  complained  of  ia  affirmed. 

AfQrmed. 

whittle;  J^  absent 


(US  Va.  102) 

NORFOLK    &    PORTSMOUTH   TRACTION 

CO.  y.  0.  B.  WHITE  &  BROS., 

Incorporated. 

(Supreme  Oonrt  of  Appeals  of  Virginia.    Jan. 

18,  1912.) 

1.  Vkndob  and  Pubohasbb  (S  230*)~BoNA 
Fide  Pubchasbb— Notice. 

Where  def endtnt's  deed  recited  that  it  was 
the  intent  of  his  grantor  to  convey  all  the 
property  acquired  by  said  grantor  under  a  cer- 
tain recorded  deed,  and  that  the  property  was 
subject  to  any  easements  created  by  the  oc- 
copancy  of  a  street  railway,  and  the  recorded 
deed  referred  to  contained  no  reference  to  the 
easement  of  the  street  railway,  it  merely  gave 
notice  to  the  |^rantee  that  the  street  railway 
was  in  possession  of  part  of  tbe  land  eonyeyed, 
but  not  as  to  the  railway's  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ((  502-512;  Dec  Dig. 
f  230.*] 

2.  Vendob  and  Pubchabsb  (t  232*)— Bona 
Fide  Pubohaseb  —  Recobdinq  of  Deed  — 
Possession  as  Evidence  of  Titxb. 

Code  1904,  ff  2463,  2464,  2465,  respective- 
ly, provide  that  every  contract  for  the  sale  or 
conveyance  of  real  estate,  not  in  writiog  shall 
be  void  as  to  bona  fide  purchasers  and  cred- 
itors; that  any  such  contract,  if  in  writing, 
from  the  time  it  is  admitted  to  record  sheJl 
be.  as  against  creditors  and  purchasers,  as 
valid  as  a  deed  conveying  the  property  covered 
by  tbe  contract;  and  that  every  such  contract 
in  writing,  or  deed  conveying  any  estate  or 
term  of  years,  as  to  subsequent  purchasers 
and  creditors,  shall  be  void,  unless  duly  re- 
corded, provided  that  the  possession  of  any 
such  estate,  without  notice  of  other  evidence 
of  title,  shall  not  be  notice  to  subsequent  pur- 
chasers. Held  that,  while  the  proper  office  of 
a  proviso  is  to  modify  or  restrain  the  enacting 
clause  or  preceding  matter,  and  a  proviso  to 
a  particular  section  does  not  apply  to  others, 
unless  it  is  clear  that  its  effect  was  intended 
to  extend  beyond  tbe  section  immediately  pre- 
ceding it  yet  the  proviso  in  this  case  applies 
to  idl  of  the  preceding  sections,  because  all 
were  intended  to  perfect  registry  laws,  and 
section  2463  was  mtended  to  place  the  pur- 
chaser of  land  under  a  parol  agreement  in  the 
same  condition  as  purchasers  under  a  writing 
who  had  failed  to  record  it;  and  hence  the 
mere  possession  of  a  purchaser  of  land  under 
a  parol  contract  is  not  notice  to  a  subsequent 
bona  fide  purchaser. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  tS  540-562;  Dec.  Dig. 
I  232.*] 

Appeal  from  Law  and  CJhancery  Court  of 
City  of  Norfolk. 

Bill  by  the  Norfolk  &  Portsmouth  Traction 
Ck>mpany  against  0.  B.  White  &  Bros.,  Incor- 
porated. From  a  decree  sustaining  a  demur- 
rer to  the  bill,  complainant  appeals.  Af- 
firmed. 


Williams  &  Tunstall  and  H.  W.  Anderson, 
for  appellant  Tazewell  Taylor,  for  appel- 
lees. 

BUCHANAN,  J.  This  \b  an  appeal  from 
a  decree  sustaining  a  demurrer  to  an  amend- 
ed bill  filed  by  the  appellant  to  restrain  the 
appellee  from  prosecuting  an  action  of  eject- 
ment to  recover  a  small  strip  of  land  over 
which  the  appellant  alleges  that  it  has  a 
perpetual  right  of  way,  acquired  under  a 
parol  purchase  from  D.  C.  Foreman,  who 
subsequently  sold  and  conyeyed  the  land 
over  which  the  right  of  way  passes  to  the 
John  L.  Roper  Lumber  Company,  which 
company  conveyed  the  land  to  the  appellee. 

The  ground  relied  on  to  obtain  the  relief 
sought  is  that  when  the  appellee  acquired 
title  to  the  land  it  had  notice  of  the  appel- 
lant's rights  therein,  by  reason  of  a  pro- 
vision in  the  deed  of  the  appellee  and  the 
fact  that  the  appellant  was  in  possession  of 
the  right  of  way,  and  was  operating  its 
street  car  line  over  it  at  that  time. 

[1]  The  appellee's  deed  contains  the  fol- 
lowing statement,  viz.: 

"It  is  the  intention  of  this  deed  to  convey 
unto  the  parties  of  the  second  part  all  of 
the  property  acquired  by  the  said  party 
of  the  second  part  by  a  certain  deed  made  to 
it  by  D.  C.  Foreman  and  wife  dated  on  the 
18th  day  of  April,  1902,  and  of  record  in  the 
ofiSce  of  the  clerk  of  the  corporation  court 
of  the  city  of  Norfolk,  Virginia,  In  Deed 
Book  134-B,  page  222,  to  which  reference  is 
hereby  made  as  part  hereof,  together  with 
any  additional  rights,  privileges  or  appur- 
tenances obtained  after  the  execution  of  the 
said  deed  by  virtue  of  the  change  of  the  port 
warden's  line,  as  made  and  adopted  by  the 
board  of  harbor  commissioners  on  the  11th 
day  of  July,  1904,  and  subject  to  any  ease- 
ments (if  any)  acquired  by  the  Berkley  Street 
Railway  by  virtue  of  its  occupancy  of  a 
part  of  said  property,  as  shown  on  said  plat, 
with  its  street  railroad,  the  said  party  of 
the  first  part  haying  given  the  said  Berkley 
Street  Railway  no  right  so  to  occupy,  or 
made  no  conveyance  to  it  of  any  Interest 
therein. 

'^he  party  of  the  first  part  covenants 
that  it  is  seized  in  fee  simple  of  the  afore- 
said property;  that  the  same  is  free  from 
incumbrances;  that  it  will  execute  such 
further  assurances  thereof  as  may  be  req- 
uisite and  necessary,  and  that  it  wUl  war- 
rant generally  the  title  thereto.** 

The  only  effect  of  the  language  quoted,  as 
we  construe  it  and  as  seems  to  be  con- 
ceded by  the  petition  of  the  appellant  for 
the  appeal,  when  read  in  connection  with  the 
deed  of  Foreman  to  the  appellee's  grantor, 
which  neither  resenred  nor  made  mention  of 
the  appellant's  right  of  way,  was,  so  far  as 
it  affects  this  case,  to  give  notice  to  the  ap- 
pellee that  the  appellant  was  In  the  posses- 
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sion  of  a  part  of  the  land  conveyed.  The 
qnestlon,  therefore,  to  be  determined  upon 
this  appeal  is  whether  or  not  a  vendee  of  an 
Interest  In  land  of  a  greater  extent  than  a 
term  of  five  years,  nnder  a  verbal  contract, 
who  has  paid  the  purchase  price,  and  Is  In 
possession  of  such  interest,  has  superior 
rights  to  a  subsequent  grantee  of  the  land 
who  has  no  other  evidoice  of  the  former's 
title  than  his  possession. 

[2]  The  decision  of  this  question  depends 
upon  the  effect  of  the  proviso  to  section  2465 
of  Pollard's  Code.  If,  aa  contended  by  the 
counsel  of  the  appellant,  that  proviso  only 
applies  to  possession  taken  under  such  con- 
tracts as  are  mentioned  in  section  2465,  and 
not  to  possession  taken  under  such  contracts 
as  are  described  in  section  2463,  then  the 
amended  bill  stated  a  case  entitling  the  ap- 
pellant to  the  relief  sought 

Sections  2463,  2464,  and  2465  of  the  Ciode 
are  as  follows: 

"Sec.  2463.  Contracts  In  consideration  of 
marriage,  or  for  the  sale  of  real  estate,  and 
so  forth,  void  as  to  creditors  and  purchas- 
ers unless  in  writing.  Bvery  contract,  not 
in  writing,  made,  in  respect  to  real  estate  or 
goods  and  chattels,  in  consideration  of  mar- 
riage, or  made  for  the  conveyance  or  sale  of 
real  estate,  or  a  term  therein  of  more  than 
five  years,  shall  be  void,  both  at  law  and  in 
equity,  as  to  purchasers  for  valuable  con- 
sideration without  notice  and  creditors. 

"Sec.  2464.  If  in  writing  and  recorded,  as 
valid  as  deeds.  Any  such  contract,  if  in 
writing,  shall,  from  the  time  it  is  duly  ad- 
mitted to  record,  be,  as  against  creditors 
and  purchasers,  as  valid  as  if  the  contract 
waa  a  deed  conveying  the  estate  or  interest 
embraced  in  the  contract 

"Sec.  2465.  Contracts,  deeds,  and  so  forth, 
that  are  void  as  to  creditors  and  purchasers 
unless  recorded.  Every  such  contract  in 
writing  and  every  deed  conveying  any  such 
estate  or  term,  and  every  deed  of  gift,  or 
deed  of  trust,  or  mortgage  conveying  real 
estate  or  goods  and  chattels,  and  every  bill 
of  sale  or  contract  for  the  sale  of  goods  and 
chattels  when  the  possession  is  allowed  to 
remain  with  the  grantor  (and  any  such  bill 
of  sale  or  contract  shall  be  in  writing  and 
signed  by  the  Vendor),  shall  be  void  as  to 
subsequent  purchasers  for  valuable  consid- 
eration without  notice,  and  creditors,  until 
and  except  from  the  time  that  it  is  duly 
admitted  to  record  in  the  county  or  corpora- 
tion wherein  the  property  embraced  in  such 
contract  deed,  or  bill  of  sale  may  be:  Prxh 
vide^  thai  th^  poaiesaUm  of  any  such  es- 
tate or  term,  without  notice  of  other  evi- 
dence of  title,  shall  not  he  notice  to  said 
subsequent  purchasers  for  valuable  consid- 
eration,^* 

Am  will  be  observed,  section  2468  relates  to 
contracts  not  In  writing,  while  the  provi- 
sions of  sections  2464  and  2465  relate  to 
written  instruments. 


Those  sections  are  the  same  now  as  they 
were  when  the  case  of  Chapman  v.  Chapman, 
91  Va.  397,  21  S.  E.  813,  50  Am.  St  Rep. 
846,  was  decided,  except  tjie  language  itali- 
cized in  section  2465.  That  section  was 
amended  by  adding  that  language  after  the 
decision  in  the  case  of  Chapman  v.  Chap- 
man, 91  Ya.  397,  21  S.  E.  813,  50  Am.  St  Rep. 
846  was  rendered.  Acts  of  Assembly  1895- 
96,  p.  842;  1897-98,  p.  833;  and  189^1900^ 
p.  89. 

In  that  case  it.  was  held  that  a  purchaser 
for  value  of  real  property  in  the  possession 
of  another  was  put  upon  his  inquiry  as  to 
the  rights  of  the  one  in  possession,  and  is 
affected  with  knowledge  of  whatever  rights 
such  possessor  has;  and  such  knowledge  was 
held  to  be  the  same  in  eftect  as  the  notice 
which  is  Imputed  by  the  registry  laws.  The 
object  of  that  amendment  of  section  2465, 
as  generally  understood  by  the  courts  and 
the  legal  profession,  was  to  abolish  the  com* 
mon-law  doctrine  of  Chapman  v.  Chapman* 
and  to  provide  that  the  possession  of  such 
estate  or  term,  without  notice  of  other  evi- 
dence of  title  in  such  occupant  should  not 
be  notice  to  such  subsequent  purchaser  for 
valuable  consideration. 

The  contention  of  appellant's  counsel  is 
that  the  proviso  in  question  only  applies  to 
a  possession  under  a  written  instrument 
such  as  is  described  In  section  2465,  of  which 
the  said  proviso  is  a  part,  and  that  the  com- 
mon-law doctrine  of  Chapman  v.  Chapman 
is  still  in  force  as  to  contracts  (unwritten) 
mentioned  in  2463. 

The  general  rule  undoubtedly  is  that  the 
appropriate  office  of  a  proviso  is  to  restrain 
or  modify  the  enacting  clause  or  preceding 
matter,  and  that  a  proviso  to  a  particular 
section  does  not  apply  to  other  sections. 
But  if,  from  the  context  and  a  comparison 
of  all  the  provisions  relating  to  the  same 
subject-matter,  it  is  clear  that  it  was  in- 
tended to  give  the  proviso  an  effect  beyond 
the  phrase  Immediately  preceding  it  or  a 
scope  beyond  the  section  of  which  it  is  a 
part  it  will  be  construed  as  restraining  or 
qualifying  preceding  sections  relating  to  the 
name  subject-matter  of  the  proviso,  or  as 
tantamount  to  the  enactment  of  a  separate 
section,  without  regard  to  its  position  and 
connection.  Wartensleben  v.  Halthcock,  80 
Ala.  565,  1  South.  38;  Mayor  v.  Cumberland* 
84  Md.  381;  U.  S.  t.  Babbit  1  Black,  55^  61, 
17  li.  Ed.  94;  Banking  Co.  v.  Smith,  128  IT.  & 
174,  181,  9  Sup.  Ct  47,  82  L.  Ed.  377;  U.  a 
V.  Whitridge,  197  U.  S.  135,  143,  25  Sup.  Ct 
406,  49  U  Ed.  696. 

One  of  the  object  of  section  2463  was  to 
abolish  the  doctrine  of  Floyd  v.  Harding, 
69  Va.  401,  and  to  place  a  purchaser  of  land 
under  a  parol  contract,  as  to  purchasers  tor 
valuable  consideration,  without  notice,  and 
creditors,  in  the  same  condition  as  purchas- 
ers under  a  writing,  who  had  failed  to  reg* 
ister  it  as  provided  by  sections  2464  and 
2465.    AU  three  sections  were  intended  to 
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render  more  nearly  pcorfeet  our  registry  lawa» 
and  might  rery  properly  bayd  been  embrac- 
ed in  one  section.  Sections  2464  and  2465 
are  eo  connected  witb  and  dependent  apon 
section  2463  tbat  they  mnst  be  read  with  It, 
in  order  to  ascertain  what  is  meant  by  the 
terms  "any  such  contract**  and  "every  snch 
contract  In  writing,"  as  nsed  in  those  sec- 
tlons,  respectlTi^y.  It  Is  dear  that  before 
the  proviso  was  added  to  section  2465  a  per* 
son  In  possession  of  land  nnder  a  contract, 
not  tD  writing,  aAd  one  In  possession  nnder 
a  contract  In  writing,  not  recorded,  were  In 
tbe  same  condition  as  to  sobseqnent  pnichas- 
ers  for  valuable  consideration,  without  no- 
tice, and  creditors.  The  doctrine  of  Floyd 
T.  Harding,  supra,  having  been  abolished, 
there  is  no  iMson  why  the  possession  of  a 
purchaser  of  land  under  a  contract,  not  in 
writing,  should  have  any  greater  weight  as 
evidence  in  determining  the  good  faith  of 
a  subsequ^it  purchaser  than  the  possession 
of  a  purchaser  under  a  written  contract 
There  was  not  only  no  reason  wh^i  the  pro- 
viso was  enacted  why  it  should  not  apply 
alllce  to  the  possession  of  both  classea  of 
purchasers,  but,  unless  It  be  so  construed, 
it  will  fall  to  accomplish  one  of  the  objects 
for  which,  as  before  stated,  it  was  passed, 
viz.,  to  abolish  the  eommon-Iarw  doctrine  of 
Chapman  v.  Chapman,  supra;  for  in  that 
case  the  prior  purchaser  was  in  possession 
under  a  contract  not  in  writing. 

For  the  foregoing  reasons,  the  court  is  of 
opinion  that  the  proviso  In  question  was  in- 
tended to  apply,  and  should  be  construed  as 
applying,  to  the  possession  of  a  prior  pur- 
chaser of  land,  whether  his  purchase  was 
nnder  an  unwritten  contract,  such  as  is  men- 
tioned in  section  2463,  or  undei;  a  written  in- 
strument, such  as  is  described  in  section 
2465. 

The  court  is  further  of  opinion  that  the 
contract  set  up  by  the  appellant  was  a  con- 
tract "made  in  respect  to  real  estate,"  with* 
in  the  meaning  of  sections  2463  and  2465  of 
the  Code.  2  Minor  on  Real  Property,  §§  97, 
100;    2  Minor's  Inst  28. 

It  follows  from  what  has  been  said  that 
the  court  ia  of  opinion  that  there  is  no  er- 
ror in  the  decree  complained  of,  and  that  it 
must  be  affirmed. 

Affirmed. 

(113  Va.  U7) 

SOUTHERN  RT.  CO.  v.  LEWIS. 
(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

11,1912.) 

1.  Maotbb  and  Servant  (§f  101, 102*)— BfAS- 
iBB's  Dxrrr— Safb  Appliances. 

An  employer  is  not  bound  to  use  the  new- 
est and  best  appliances,  but  only  to  famish 
those  of  reasoiiable  safety  according  to  the 
usages  of  the  boidness. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  J§  135,  17^-184,  192;  Dec 
Dig.  if  101,  102.*] 


2.  Master   and    Sbrvaiw    (It   101,   102*) — 
Master's  Dxttt— Sate  Place  of  work. 

An  employer  need  use  only  ordinary  care 
to  provide  a  reasonably  safe  place  of  work, 
considering  the  character  of  the  work,  not  be- 
ing an  insurer  against  injury. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dif.  U  135,  171-184,  192;  Dec 
Dig.  ii  101,  102.*] 

3.  NEajuioENCB  {I  121*)— Burden  or  Proof. 

The  burden  is  upon  plaintiff  to  prove  neg- 
ligence in  an  action  for  resulting  damages. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  XHg.  ||  224-228;  Dec  Dig.  §  121.«] 

4.  Master  and  Servant  (§  278*)— In  juries— 

SUFFICIEINCZ  OF  EVIDENOB— NEOLIQBNGB. 

^  In  a  switchman's  action  for  personal  in- 
juries by  being  struck  by  a  switch  stand  while 
riding  on  the  side  of  a  car,  evidence  held  not 
to  show  that  defendant  was  negHgent  in  setting 
the  switch  stand  too  close  to  the  track. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  §  27a*] 

Error  to.  Corporation  Court  of  DanTiUsw 
Action  by  W.  T.  Lewis  against  tbe  South- 
ern Railway  Company.    Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

William  Leigh,  for  plaintiff  in  error.  B. 
H.  Custer  and  R.  W.  Peatross,  for  defendant 
in  error. 

HARRISON,  J.  This  case  is  before  us 
for  the  second  time.     See  110  Ya.  1847,  67 

5.  B.  857.  On  the  former  hearing  the  judg- 
ment was  reversed  for  error  in  the  instruct 
tions.  The  last  trial  resulted,  like  the  first, 
in  a  judgment  against  the  defendant  com* 
pany,  which  this  writ  of  error  brings  under 
review. 

In  the  view  we  take  of  the  case,  it  is 
only  necessary  to  consider  the  assignment 
of  error  which  calls  in  question  the  action 
of  the  lower  court  in  refusing  to  set  aside 
the  verdict  and  grant  the  defendant  a  new 
trial. 

The  action  was  brought  by  W.  T.  Lewis  to 
recover  damages  for  an  Injury  which  he  al- 
leges was  brought  about  by  the  negligence 
of  the  defendant  company.  There  is  no  ma- 
terial difference  between  the  facts  establish- 
ed on  the  two  trials.  They  are  sufficiently 
stated  in  the  former  opinion  of  this  court, 
and  need  not  be  repeated  here,  except  so 
far  as  may  be  necessary  in  disposing  of  the 
question  now  under  consideration. 

It  is  not  alleged  that  the  shifting  engine 
and  cars  were  Improperly  operated,  or  that 
the  particular  car  which  the  plaintiff  was  at- 
tempting to  mount  was  out  of  order  or  of 
an  improper  width,  or  that  the  switch  was 
out  of  repair.  The  plaintiff  was  in  the  act 
of  mounting  a  shifting  box  car  when  it  was 
passing  a  switch,  and  the  sole  negligence 
charged  is  that  the  defendant  company  plac- 
ed and  maintained  the  switch,  which  it  is 
alleged  struck  the  plaintiff,  too  close  to  its 
trade,  and  'that  the  switch  was  too  high. 
The  evidence  shows  that  the  appliance  was 
*a  *'Ramapo'*  switch  stand,  that  was  in  com- 
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mon  nra  by  the  defendant  and  other  rail- 
roads In  their  yards;  that  it  was  placed 
seven  feet  from  the  center  of  the  track, 
which  was  the  distance  from  the  track  com- 
monly adopted  for  placing  all  such  switches, 
thereby  leaying  a  space  of  two  feet  between 
the  lamp  and  the  side  of  the  car,  which  was 
a  reasonably  safe  clearance  for  passing 
trains;  that  the  switch  stand  was  four  feet 
and  one  inch  high,  including  the  lamp  or 
target  on  top;  and  that  this  was  the  height 
of  all  such  switches  used  on  the  railroad 
yards  mentioned.  Not  only  is  this  switch 
stand  shown  to  be  one  of  a  class  in  common 
use  by  the  defendant  and  other  roads,  and 
situated  at  a  distance  from  the  track  com- 
monly adopted  by  such  roads,  but  it  appears 
that  the  point  of  its  location  was  where 
the  greatest  amount  of  work  was  done  on 
the  yards,  and  that  it  had  been  in  that  loca- 
tion for  about  two  years  without  complaint 
and  without  accident  to  any  one. 

The  eyidence  for  the  plaintiff  tends  to 
show  that  this  class  of  switch  wea  being  su- 
perseded by  the  "New  Century"  switch, 
which  was  better  liked  and  had  been  largely 
adopted  by  the  defendant  and  other  com- 
panies. This  is  not  controverted;  but  it  is 
none  the  less  an  established  fact  that  the 
"Ramapo"  switch  stand  is  still  in  common 
use  and  is  still  regarded  as  a  reasonably 
safe  appliance. 

[1»  2]  It  is  well  settled  that  the  master  is 
not  bound  to  use  the  newest  and  best  appli- 
ances. He  performs  his  duty  when  he  fur- 
nishes those  of  ordinary  character  and  rea- 
sonable safety,  and  reasonable  safety  means 
safe  according  to  the  usages  of  the  business. 
His  duty  is  also  to  use  ordinary  care  to 
INrovide  a  reasonably  safe  place  in  which  his 
servant  is  to  work,  considering  the  character 
of  work  in  which  the  servant  is  engaged, 
and  he  is  liable  for  injuries  to  the  servant 
resulting  from  his  failure  to  exercise  such 
care.  Absolute  safety  is  unattainable,  and 
employers  are  not  insurers.  They  are  lia- 
ble for  negligence,  and  the  unbending  test 
of  negligence  in  methods,  machinery,  and 
appliances  is  the  ordinary  usage  of  the  busi- 
ness. Bertha  Zinc  Co.  v.  Martin,  03  Va. 
791,  22  S.  B.  869,  70  L.  R.  A.  999;  N.  &  W. 
Ry.  Co.  V.  Cromer,  99  Va.  763,  40  S.  B.  54; 
Norfolk  Traction  Co.  v.  Ellington,  106  Va. 
245,  61  S.  B.  779,  17  L.  R.  A.  (N.  S.)  117; 
Southern  Ry.  Co.  v.  Lewis,  110  Va.  847,  67 
a.  B.  357. 

The  plaintiff  endeavored,  but  failed,  to 
show '  that  the  car  he  was  attempting  to 
mount  was  of  more  than  ordinary  width, 
thereby  diminishing  the  space  between  it 
and  the  switch.  It  appears  that  the  car  in 
question  was  an  ordinary  box  car  of  the 
defendant  company,  belonging  to  what  is 
known  as  the  "14,000  series,"  which  series 
was  in  general  use  by  railroad  companies. 
The  car  being  used  at  the  time  of  the  ac-' 


cident  was  not  measured,  bat  one  of  that 
series  was;  the  measurement  showing  that 
cars  of  that  width  would  not  dlmlninh  or 
obstruct  the  space  provided  for  between  tbe 
switch  and  passing  cars,  but  would  leave  a 
clearance  of  two  feet,  which  was  the  stand- 
ard clearance  commonly  adopted  by  tbe  de- 
fendant and  other  companies  as  reasonably 
safe,  and  sufficient  if  the  brakeman  exercise 
ordinary  care  in  performing  his  duty. 

[3,4]  One  who  aCDrms  negligence  ae  tbe 
bads  of  an  action  for  damages  must  estab- 
lish it  We  are  of  opinion  that  the  evi- 
dence in  this  case  fails  to  show  that  tbe 
defendant  was  guilty  of  any  negligence  wblcb 
contributed  to  the  injury  complained  of  by 
the  plaintiff*  Under  such  circumstances 
there  is  no  liability,  and  there  can  be  no 
recovery. 

The  judgment  complained  of  must  be  re- 
versed, the  verdict  set  aside^  and  the  cause 
renmnded  for  a  new  trial,  if  the  plaintiff 
be  so  advised,  to  be  had  not  In  conflict  wltb 
this  opinion. 

Reversed. 


(113  Va.  732) 

POTTS  V.  COMMONWEAHTH. 

(Supreme  Court  of  Appeals  of  Virgiziia.    Nov. 

23,  1911.) 

1.  HoMiciDK    (I   146^) —MuBDSB  — Instruc- 
tions—BuBDBN  OP  Pboof. 

It  was  not  error  to  instruct  that,  if  the 
jury  believed  from  the  evidence  that  the  kill- 
ing was  done  with  a  deadly  weapon,  then  the 
law  presumes  it  was  done  with  malice;  and  it 
was  for  the  defense  to  satisfy  the  minds  of  the 
jury  that  it  was  not  done  with  maUce. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |S  265-2T1;  Dec  Dig.  t  146.«] 

2.  Cbiminal  Law   (f  778*)— iNSTBuoTiONe— 
Shifting  Burdbn  of  Pboof. 

An  instruction  that  if  the  Jury  believed 
that  tbe  commonwealth  bad  proven  beyond  rea- 
sonable doubt  that  decedent  was  killed  by  ac- 
cused with  a  deadly  weapon  in  his  previous 
possession,  and  accused  relied  upon  self-de- 
fense, the  jury  must  be  satisfied  from  the  evi- 
dence that  the  defense  was  a  true  one,  waa 
improper,  as  shifting  the  burden  of  proof  to 
accused. 

[Ed.  Note.— For   other  cases,  see   Criminal 
Law,  Dec.  Dig.  f  778.*] 

3.  Criminal  Law  (§  308*)— Pbbsuicption  of 
Innocenob— Operation. 

The  presumption  of  accused's  innocence 
follows  him  through  every  stage  of  the  prose- 
cution. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  t  781;  Dec  Dig.  t  808.*] 

4.  Criminal  Law    ((   327*)— Plba   of   Nox 
Guilty— Bfteot. 

A  plea  of  not  guilty  denies  every  essential 
allegation  in  the  indictment,  and  places  upon 
the  prosecution  the  burden  to  prove  accused's 
guilt  beyond  a  reasonable  doubt;  and  that 
burden  can  never  be  imposed  on  accused, 
though  the  evidence  may  shift  from  one  side  to^ 
tbe  other,  to  meet  the  varying  exigencies  of 
the  trial 

[Ed.  Note.— For  other  cases,   see   Criminal- 
Law,  Cent  Dig.  f  720;   Dec  Dig.  t  827.*] 
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6.  HOMICIDK   (I  161*)— BUBDEN  OV   PbOOF  — 

SKur-DsnBNSK. 

The  rule  that  the  burden  to  proye  accas- 
ed'8  guilt  is  upon  the  prosecution  throughout 
the  trial  is  not  affected  by  the  rule  that,  where 
self-defense  is  pleaded,  accused  must  set  it  up 
hj  affirmatiye  proof,  unless  the  fact  appears 
on  the  commonwealtn's  own  eyidence. 

[Ed.  Note.~For  other  cases,  ses  Homicide, 
Dec  Dig.  S  151.*] 

Error  to  Circuit  Court,  Norfolk  County. 

Shirley  Potts  was  conylcted  of  murder  in 
the  second  degree,  and  he  brings  error.  Re- 
versed. 

John  W.  Hopper,  for  plaintiff  in  error. 
The  Attorney  General,  for  the  Commonwealth. 

WHITTLE,  J.  The  plaintlfT  In  error,  Shir- 
ley Potts,  brings  error  to  a  judgment  of  con- 
yiction  of  murder  in  the  second  degree,  for 
which  he  was  sentenced  to  confinement  In  the 
petltentlary  for  the  term  of  18  years. 

[1, 2]  At  the  Instance  of  the  common- 
wealth's attorney,  the  jury  were  instructed 
as  follows: 

First  ''The  court  Instructs  the  jury  that 
if  they  belleye  from  the  evidence  that  the 
commonwealth  has  proven  beyond  a  reason- 
able doubt  that  the  deceased  was  killed  by 
the  accused  with  a  deadly  weapon  In  his  pre- 
vious possession,  and  that  the  accused  re- 
lies upon  the  defense  of  self-defense  to  excuse 
the  act,  then  the  jury  are  Instructed  that 
their  minds  must  be  satisfied  from  the  evi- 
dence that  the  said  defense  is  a  true  one;** 
and. 

Second.  'The  court  instructs  the  jury  that, 
if  they  believe  from  the  evidence  that  the 
killing  was  done  with  a  deadly  weapon,  then 
the  law  presumes  it  was  done  with  malice, 
and  it  is  for  the  defense  to  satisfy  the  minds 
of  the  jury  tliat  it  was  not  done  with  malice.*' 

The  giving  of  both  these  instructions  was 
made  the  ground  of  exception,  and  consti- 
tutes the  first  assignment  of  error. 

The  last  instruction,  with  some  change  of 
language,  is  the  equivalent  of  instructions  ap- 
proved In  Hiirs  Case,  43  Va.  595,  Brlstow's 
Case,  56  Ya.  634,  Honesty's  Case,  81  Va.  284, 
and  a  long  line  of  Virginia  declsion& 

[S-S]  But  we  are  of  opinion  that  the  cir- 
cuit court  erred  in  giving  the  first  instruc- 
tion. It  is  a  fundamental  principle  of  crim- 
inal law  that  a  person  charged  with  the  com- 
mission of  crime  is  presumed  to  be  Innocent ; 
and  that  presumption  follows  the  accused 
through  every  stage  of  the  prosecution.  More- 
over, the  plea  of  not  guilty  denies  every  es- 
sential allegation  In  the  indictment,  and  lays 
upon  the  prosecution  the  burden  of  proving 
the  guilt  of  the  defendant  beyond  a  reason- 
able doubt  That  burden  is  continuous,  and 
can  never  be  imposed  upon  the  accused,  al- 
though the  evidence  may  shift  from  one  side 
to  the  other,  to  meet  the  varying  exigencies 
of  the  triaL 


The  rule  Is  stated  with  exceptional  clear- 
ness and  force  in  State  v.  Wingo,  66  Mo.  181, 
27  Am.  Rep.  329,  where  it  is  said:  "Tliat  it 
devolves  upon  the  state  to  establish  by  evi- 
dence the  guUt  of  the  accused  beyond  a  rea- 
sonable doubt  will  not  be  controverted.  The 
defendant  by  his  plea  of  not  guilty  puts  in 
issue  every  material  allegation  In  the  in- 
dictment He  is  not  required  to  plead  spe- 
cially any  matter  of  justification  or  excuse. 
The  case  Is  not  divided  Into  two  parts — one 
of  guilt  asserted  by  the  state;  the  other  of 
innocence,  asserted  by  the  accused.  He  does 
not  plead  afllrmatively  that  he  is  innocent 
but  negatively  that  he  Is  not  guilty ;  and  on 
that  issue,  and  that  alone,  the  jury  are  to 
try  the  case  throughout  There  Is  no  shifting 
of  the  burden  of  proof.  It  remains  upon  the 
state  throughout  the  trlaL  The  evidence 
may  shift  from  one  side  to  the  other.  The 
state  may  establish  such  facts  as  must  result 
in  a  conviction,  unless  the  presumption  they 
raise  be  met  by  evidence;  but  still  the  bur- 
den of  proof  is  on  the  state  to  establish  the 
guilt  of  the  accused  beyond  a  reasonable 
doubt" 

This  rule  is  not  affected  by  the  modifica- 
tion that  in  cases  of  homicide,  where  the  de- 
fense of  self-defense  is  interposed,  unless  the 
fact  appears  from  the  comtuonwealth's  own 
evidence,  it  ia  incumbent  upon  the  accused 
to  set  it  up  by  afllrmatlve  proof.  For  the 
evidence  so  Introduced  by  the  defendant  must 
be  considered  and  weighed  by  the  jury,  along 
with  all  the  other  evidence  In  the  case,  in 
determining  the  ultimate  proposition,  wheth- 
er the  evidence  as  a  whole  raises  a  reasonable 
doubt  on  their  minds  as  to  the  guilt  of  the 
accused. 

This  principle  is  recognized  in  Litton's 
Case,  101  Va.  833,  849,  44  S.  E.  923,  927, 
where  the  court  sustained  an  instruction 
which  told  the  jury:  "That  when  the  dom- 
monwealth  has  proved  that  the  accused  has 
committed  a  homicide,  and  it  does  not  appear 
from  the  circumstances  given  In  evidence  by 
the  commonwealth  that  the  killing  was  of  a 
lower  degree  than  murder  In  the  second  de- 
gree or  in  self-defense,  then  it  is  prima  fade 
murder  in  the  second  degree,  and  the  burden 
is  cast  upon  the  accused  to  prove  that  it  was 
below  murder  in  the  second  degree  or  in  self- 
defense;  and  if  the  commonwealth  seeks  to 
elevate  the  offense  to  murder  In  the  first  de- 
gree, the  burden  is  upon  it  to  do  so.  Yet 
when  the  evidence  is  all  in,  then,  if  the  evi- 
dence both  for  the  commonwealth  and  the 
accused  leave  a  reasonable  doubt  as  to  the 
guilt  of  the  accused,  the  jury  must  find  the 
prisoner  not  guilty." 

The  principle  enunciated  in  the  concluding 
paragraph  of  the  instruction  in  Litton's  Case 
is  supported  by  the  great  weight  of  author- 
ity. Many  of  the  cases  on  the  subject  are 
collected  and  reviewed  In  a  comprehensive 
note  to  the  case  of  Commonwealth  v.  Palmer, 
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222  P&«  29^,  71  AtL  100,  128  Am.  St  Rep. 
809,  found  in  10  L.  R.  A.  (N.  S.)  483. 

Tbe  instruction  under  review  does  not  in* 
corporate  the  qualification  adverted  to,  and 
the  practical  effect  of  the  omission  is  to 
impose  upon  the  accused  the  burden  of  prov- 
ing tliat  he  is  not  guilty. 

For  tliis  error,  the  judgment  must  be  re- 
versed, and  the  case  remanded  for  a  new 
trial.  It  is  unnecessary,  therefore,  to  con- 
sider the  remaining  assignment  of  error,  that 
the  verdict  is  contrary  to  the  evidence. 

Reversed, 

ai8  Va.  156) 

WILLIAMS  PRINTING  CO.  et  al  v.  SAUN- 
DERS. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

18,  1912.) 

.1.   LiBlX  AND    SlANDEB    (§   104*)— EVIDENCE— 

Malice— Other  Publications. 

Libels  other  than  those  declared  on,  wheth- 
er published  before  or  after  the  bringing  of  suit, 
including  libels  on  third  parties,  are  admissible 
to  show  malice,  and  the  general  character  of 
th6  publication  issued  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  S§  284-291;  Dec.  Dig.  IS 
104.«] 

2.  Libel  and  Slandeb  (§|  6,  33*>— Libel  per 
SB— Chaboino  Offenses. 

The  declaration  in  libel  alleged  that  de- 
fendant published  an  article  headed  "S.  and  L. 
—Boss  and  Lieutenant,"  S.  being  plaintiff,  and 
also  an  article  stating  that  a  certain  person,  a 
saloonkeeper,  was  plaintiff's  partner,  the  article 
being  entitled  "G.,  Policy  King— Partner  of  S. 
in  Stock  B^rm,'*  and  also  an  article,  entitled 
''Buying  Votes  in  M.  and  R.,"  which  charged 
by  innuendo  that  plaintiff  would  buy  votes  to 
get  re-elected  to  the  Democratic  executive  com- 
mittee of  the  city.  Held,  that  the  charge  must 
have  been  injurious  to  plaintiff's  reputation,  and 
was  actionable  per  se. 

[Ed.  Note.-— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  Si  3-16,  112;  Dec.  Dig.  $S 
6,  33.*] 

3.  Libel  and  Slandeb  (§  32*)  —  Genebal 
Damages- Ix)S8  of  Business  ob  Profits. 

Evidence  of  general  loss  of  customers  or 
profits  is  general,  not  special,  damage,  and  is  ad- 
missible in  proof  of  general  damages,  where  the 
words  charged  are  actionable  per  se. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
sunder.  Dec.  Dig.  §  32.*] 

4.  Libel  and  Slander  (S  100*)  —  Actions— 
Ibsueb— Proof— Truth. 

Under  Code  1004,  S  3375,  providing  that 
defendant  may  justify  by  "alleging  and  proving" 
that  the  words  written  were  true,  and,  after 
notice  of  intent  to  do  so,  may  show  in  mitiga- 
tion an  apology  offered  to  plaintiff  before  the  ac- 
tion, the  truth  cannot  be  shown  under  a  plea  of 
not  guilty,  but  only  under  a  special  plea  of  jus- 
tification. 

[EJd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §|  249%,  251;  Dec.  Dig. 
S  10O.«] 

6.  Libel  and  Slander  (i  48*)  —  Privilbobd 
Communications  —  Discussing'  Political 
Candidates. 

A   publication   in  good  faith   of  the   truth 

as  to  the  qualifications  of  a  candidate  for  public 

office  is  not  libel,  being  qualifiedly  privileged. 
[£3d.   Note.— For  other  cases,  see   Libel  and 

Slander,  Cent.  Dig.  {  146 ;    Dec.  Dig.  §  48.«] 


6.  Libel  and  Slandeb  ((  84*)— "Pbtvileoed 

Communication  .  •  • 

"Privileged  communications"  are  of  four 
classes,  to  wit,  where  the  publisher  of  the 
slander  acted  in  the  bona  fide  discharge  of  a 
public  or  private,  legal  or  moral,  duty,  or  in 
the  prosecution  of  his  own  interests;  second^ 
statements  by  an  employer  with,  reference  to 
the  character  of  a  servant  who  has  been  in  his 
employment;  third,  words  used  in  the  course 
of  a  legal  or  judicial  proceeding;    and,  fourth, 

gublications  duly  made  in  the  course  of  par* 
amentary  proceedings. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  f  113;   Deo.  Dig.  f  34.* 

For  other  definitions,  see  Words  and  Phras> 
es,  voL  6,  pp.  6591-5598;   vol.  8,  p.  7764.] 

7.  Libel  and  Slander  (§  48*)—Pbivileged 
Communications  —  Qualified  Privilege- 
Candidate  FOR  Office. 

While  the  privileged  chavacter  of  a  pub* 
Ucation  may  be  such  as  to  absolutely  bar  an 
action,  as  where  it  is  absolutely  privileged,  aa 
in  the  case  of  w<»ds  used  in  legal,  judicial,  or 
parliamentary  proceedings,  the  right  to  com- 
ment on  the  character  and  qualifications  of  a 
candidate  for  public  office  is  only  qualifiedly 
privileged. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §  146;   Dec  Dig.  i  48.*] 

8.  Libel  and  Slander  (J  101*)  —  Malice- 
Presumption  —  Privileged  Communica* 
noNs. 

There  Is  no  presumption  of  malice  if  the 
publication  is  even  qualifiedly  privileged,  so 
that  plaintiff  must  prove  malice  in  order  to  re- 
cover. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  |  278;    Dec  Dig.  f  101.*] 

9.  Libel  and  Slander  (|  123*)  —  Actions— 
JuRT  Question— Privileged  Communica« 
tions. 

Whether  a  eommunieiition  la  privileged  i» 
for  the  court  to  determine,  leaving  it  for  the 
jury  to  determine  whether  it  is  inalicious,  so 
as  to  abuse  the  privilege. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  fi  362,  363;  Dec  Dig.  | 
123.*1 

10.  Libel  and  Slander  (8  48*)— Words  Li- 
belous ^  Criticism  or  PoLinoAi.  Cahdi-^ 
date. 

While  publications  of  the  truth  aa  to  the 
character  and  qualifications  of  a  political  can- 
didate, made  in  good  faith  to  inform  the  public 
are  not  libelous,  the  publication  of  falsehood 
and  calumny  against  candidates  is  libelous. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §  146;   De^:.  Dig.  f  4a*] 

11.  Libel  and  Slander  (§  49»)  —  Constitu- 
tional Law  (I  90*)— Privileged  Commu* 
nications— Privilege  of  Press— "Libebtt 
of  the  Press." 

The  press  has  only  the  same  privilege  as 
to  publications  as  private  individuals;  the 
phrase  "liberty  of  the  i>ress"  merely  meaning 
that  newspaper  publications  shall  not  be  sub- 
ject to  censorship,  and,  in  the  language,  of  the 
Bill  of  Rights,  that  any  citizen  may  write  or 
publish  his  sentiments  on  all  subjects,  being  re- 
sponsible only  for  the  abuse  of  that  right 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  i  148;  Dec  Dig.  |  49  ;• 
Constitutional  Law,  Cent  Dig.  f  172;  Dec. 
Dig.  I  90.* 

For  other  definitions,  see  Words  and  Phras* 
•8,  vol.  5,  pp.  4131-4133;    vol.  8,  p.  7706.] 
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12.   TBIAL    (I   285H<^lN8TBnClION8.     . 

InBtracaons  snould  be  considered  is  tte 
Bf bt  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
D^:.  t  699;    Dec  Dig.  §  285.*] 

13.  CouBTS  (t  89*)— Pbbcbdentb. 

The  Talue  q£  a  case  as  a  precedent  de- 
pends on  whether  the  precise  point  for  which 
It  is  rdied  upon  as  authority  was  presented  in 
argument  and  considered  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Ci^urts,  Dec. 
Dig.  t  89.«] 

14.  Tbial  ({  260*)— iNSTBucnoNB— Requests 

— INSTBTJCTIONB   AUtBAOY    GiVXN. 

A  requested  instruction  was  properly  re- 
fused, where  it  was  sufficiently  covered  by  an- 
other instructipiL 

[Ed.  Note.— For  other  cases,  see  Trial.  Gent. 
Dig.  9  651;  Dec  Dig.  f  260.*] 

15.  LiBKL   AND   SLANDSB    ((   124*)— INBTBUO- 

noHs. 

A  requested  charge  in  a  libel  case,  which 
left  it  to  the  jury  to  determine  whether  the 
publications  were  true,  when  there  was  no  plea 
of  justification,  so  that  they  were  condusiyely 
presumed  to  be  false*  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  liibel  and 
Slander,  Cent  Dig.  §  367;   Dec  Dig.  t  124.*] 

16.  LCBSL  AND  SlJkNDSB   (f  50*)— PBIVILXQED 
COlOnXNIOATIONS. 

A  publication  falsely  imputing  moral  de- 
linquency to  a  political  candidate  is  libelous 
per  se,  though  the  publisher  had  good  reason 
to  and  did  belieye  the  publication  true. 

[Ed.  Note.— For  other  cases,  see  Libel'  and 
Slander,  Cent  Dig.  t  149;   Dec  Dig.  {  50.*] 

Error  to  Law  and  Equity  Conrt  of  City  ot 
Kichmond. 

Action  by  Clyde  Saunders  against  the  Wil- 
llama  Printing  Company  and  another.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

The  declaration  contained  three  counts, 
The  first  connt  set  forth  as  a  libel  a  publi- 
cation headed  "Saunders  and  Leaman — Boss 
and  Lientenanf  The  seccted  count  set 
forth  as  libel  another  publication,  entitled 
"Andy  Orifflth,  Policy  King— Partner  of 
Clyde  Saunders  In  Stock  Farm."  The  third 
coTuit  was  under  the  statute  for  Insulting 
words,  and  set  forth  the  two  publications 
aboTe  mentioned  and  a  third  pablicatlon,  en- 
titled "Buying  Votes  in  Manchester  and 
Kichmond." 

In  said  declaration  it  was  stated,  and  was 
also  proven  by  the  evidence,  that  the  plain- 
tiff was,  at  the  time  of  the  publication,  and 
bad  been  for  several  years  prior  thereto,  a 
member  of  the  Democratic  executive  commit- 
tee from  Clay  ward,  in  the  dty  of  Richmond, 
and  was,  at  the  time  of  said  publication,  a 
candidate  for  re-election  upon  said  commits 
tee.  Each  of  said  articles  was  published  in 
a  ctftain  periodical,  entitled  'The  Idea,"  is- 
saed  weekly  by  the  said  defendant  A.  A. 
Toder,  and  was  printed  by  the  said  Williams 
Printing  Company  in  the  ordinary  course  of 
Imsiness.  It  was  alleged  that  they  were  so 
published,  to  Injure  the  plaintiff,  and  "to 
prevent  him,  the  said  plaintiff,  from  being 
chosen  by  the  voters  of  his  ward  as  a  mem- 


ber of  said  Democratle  executive  committee 
at  an  election"  soon  thereafter  to  be  held. 

Meredith  &  Oocke,  for  plaintifb  in  error. 
Scott*  Buchanan  &  Cardwell  and  David  H. 
Leake,  for  defendant  in  error. 

KEITH,  P.  This  is  a  writ  of  error  to  a 
judgment  of  the  law  and  equity  court  of  the 
city  of  Bichmond,  rendered  in  an  action  for 
libel  brought  by  Clyde  Saunders  against  Ru- 
fus  O.  Williams  and  Roy  H.  Williams,  part- 
ners doing  business  as  the  Williams  Print- 
ing Company*  and  Aden  A.  Yoder.  There 
was  a  verdict  and  judgment  for  the  plaintiff 
for  11,000. 

During  the  progress  of  the  trial,  the  de- 
fendants reserved  a  number  of  exceptions  to 
the  rulings  of  the  court,  the  propriety  of 
which  will  be  the  subject  of  inquiry. 

The  declaration  contains  three  counts. 
The  first  two  set  forth  as  libels  certain  pub- 
lications which  were  printed  and  published 
by  the  Williams  Printing  Company,  and  of 
which  Toder  was  the  author.  The  third 
count  is  under  the  statute  for  insulting 
words,  and  sets  forth  the  publications  men- 
tioned in  the  first  and  second  counts  and  one 
peculiar  to  itself,  entitled  '^Buying  Votes  in 
Manchester  and  Richmond." 

There  was  no  demurrer  to  the  declara- 
tion, and  the  only  plea  was  that  of  not 
guilty ;  but  the  defendants,  at  the  request  of 
the  plaintiff,  stated  their  grounds  of  defense 
as  follows:  (1)  Not  guilty;  (2)  privileged 
conununication;  (3)  fair  or  proper  criticism 
or  comment  upon  the  plaintiff  when  running 
for  public  office  or  position;  (4)  no  malice; 
and  (5)  erroneous  construction  of  the  words 
of  the  publication.  No  plea  of  justification 
was  filed ;  the  defendants  deeming  it  unnec- 
essary so  to  do. 

£1]  Numerous  exceptions  were  taken  to  the 
introduction  of  evidence  offered  by  the  de- 
fendant in  error  and  admitted  by  the  court, 
despite  the  objection  of  plaintiffs  in  error. 
They  may  be  considered  under  three  heads: 

(1)  Articles  published  in  the  Idea  of  and 
concerning  the  defendant  in  error,  Saunders, 
prior  to  the  institution  of  the  suit,  other 
than   those   mentioned  in  his   declaration; 

(2)  articles  published  after  the  institution 
of  the  suit  of  and  concerning  the  defendant 
in  error;  and  (3)  articles  published  which 
did  not  refer  to  defendant  £n  error,  but  to 
others,  and  were  admitted  as  tending  to 
prove  the  general  scope  and  character  of  the 
Idea  as  edited  by  Yoder  and  printed  and 
published  by  the  Williams  Printing  Com- 
pany. All  of  these  articles  embraced  in  the 
three  classes  were  admitted  by  the  court  for 
the  purpose  of  showing  malice,  and  for  that 
purpose  only,  and  the  jury  were  instructed 
that  the  plaintiff  could  not  recover  for  any 
words  published,  either  before  or  after  the 
bringing  of  the  suit,  except  the  words  declar- 
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ed  upon;  and,  with  reference  to  those  pnbli- 1 
cations  concerning  other  members  of  the 
community  than  the  plaintiff,  the  Jnry  were 
told  that  they  might  be  considered  as  show- 
ing  a  reckless  indifference  to  the  rights  of 
others,  and  aa  famishing  a  basis  for  the  in- 
ference that  they  were  malicions  in  fact,  but 
that,  before  snch  other  publications  could  be 
considered,  the  jury  must  be  satisfied  from 
the  evidence  that  they  were  false  and  defam- 
atory. 

In  Newell  on  Libel  and  Slander,  at  page 
881,  it  is  said:  "Any  other  words  written 
or  spoken  by  the  defendant  of  the  plaintiff, 
either  before  or  after  those  sued  on,  or  even 
after  the  commencement  of  the  action,  are 
admissible  to  show  the  animus  of  the  de- 
fendant, and  for  this  purpose  It  makes  no 
difference  whether  the  words  tendered  in 
evidence  are  themselves  actionable  or  not, 
or  whether  they  be  addressed  to  the  same 
party  or  to  some  one  else.  Such  other  words 
need  not  be  connected  with  or  refer  to  the 
deftimatory  matter  sued  on,  provided  they 
in  any  way  tend  to  show  malice  in  the  de- 
fendant's mind  at  the  time  of  publication. 
And  not  only  are  such  other  words  admis- 
sible in  evidence^  but  also  the  circumstanc- 
es attending  the  publication,  the  mode  or 
extent  of  their  repetition.  The  more  the  evi- 
dence approaches  proof  of  a  systematic  prac- 
tice of  libeling  or  slandering  the  plaintiff, 
the  more  convincing  it  will  be." 

Odgers  on  Lib^  and  Slander  (pages  270- 
273,  inclusive)  is  to  precisely  the  same  effect, 
and  adds:  "The  jury  no  doubt  should  be 
told,  whenever  the  other  words  so  tendered 
in  evidence  are  in.  themselves  actionable, 
that  they  must  not  give  damages  in  respect 
of  such  other  words,  because  they  might  be 
the  subject-matter  of  a  separate  action ;  but 
the  omission  by  the  judge  to  give  such  a 
caution  will  not  amount  to  a  misdirection. 
But  the  defendant  is  always  at  liberty  to 
prove  the  truth  of  such  other  words  so  given 
in  evidence,  for  he  could  not  plead  a  justifi- 
cation as  to  them,  as  they  were  not  set  out 
on  the  record.*' 

"It  must  be  remembered,"  says  Odgers, 
"tliat  this  evidence  of  former  or  subsequent 
defamation  is  only  admissible  to  determine 
quo  animo  the  words  sued  on  were  publish- 
ed; that  is,  they  are  only  admissible  when 
malice  in  fcict  is  in  issue.  If  there  is  no 
question  of  malice,  no  such  other  libels 
would  be  admissible,  unless  they  had  imme- 
diate reference  to  the  libel  sued  on;  and 
even  then  it  would  be  better  that  they 
should  be  set  out  in  the  statement  of  claim. 
•  •  •  And  it  is  now  clear  law  that,  when- 
ever the  question  of  malice  or  bona  fides  is 
properly  about  to  be  left  to  the  jury,  evi- 
dence of  any  previous  or  subsequent  libel  is 
admissible,  even  though  it  be  more  than  six 
years  prior  to  the  libel  sued  on,  and  even 
though  a  former  action  has  been  brought  for 
the  libel  now  tendered  in  evidence,  and  dam- 


ages recovered  therefor.  The  law  to  the 
same  in  America."  See  Russell  ▼.  Macquia- 
ter,  1  Campbell,  49,  note;  Gamfield  v.  Bird, 
3  G.  &  E:ir.  56;  2  Starkie  on  Slander,  p.  S5; 
Pearson  v.  Lemaitre,  5  M.  &  Gr.  719. 

Objection  was  made  to  questions  asked 
the  defendant  in  error,  as  follows: 

"Q.  Has  that  decline  in  your  business  been 
marked  or  otherwise?  A.  Very  perceptible, 
commencing  in  July.  The  first  notice  the 
books  show  that  trade  had  fallen  off  waa 
in  July. 

"Q.  What,  In  figures,  was  the  amount  of 
that  diminution?  A.  About  $4,000 — three 
thousand,  nine  hundred  and  some  dollars. 

"Q.  Can  you  state  whether  there  was  any 
other  reason,  either  known  to  you  or  reason- 
ably to  be  conceived  by  you,  for  that  diminu- 
tion, other  than  the  publication  of  this  libel? 
A.  I  know  of  none  whatever,  as  I  have  lost 
no  contract,  and  the  contract  work  was  ex- 
cluded from  that  calculation.  It  waa  taken 
from  the  regular  current  trade  work." 

[2,  S]  The  words  alleged  and  proved  to 
have  been  used  by  the  defendant  must  have 
been  injurious  to  the  plaintiff's  reputation, 
and  are  therefore  actionable  per  se;  and  the 
plaintiff  may  recover  a  verdict  for  substan- 
tial damages  without  giving  any  evidence  of 
pecuniary  loss.  Odgers  on  Libel  and  Slan- 
der, {  289.  And  at  page  314  the  same  au- 
thor says:  "Loss  of  custom  or  diminution 
of  profits  ♦  •  •  is  general,  not  special, 
damage,  and  can  only  therefore  be  proved 
where  the  words  are  actionable  per  se." 

And  in  25  Gyc.  p.  505,  it  is  said:  "Wboi 
the  defamation  complained  of  is  one  affect- 
ing plaintlfiT's  business,  from  which  the  law 
presumes  general  damage,  evidence  of  gen- 
eral diminution  or  loss  of  business  is  admis- 
sible in  proof  of  general  damages." 

It  Is  further  to  be  observed  here  that  the 
jury  were  instructed  not  to  award  the  plain- 
tiff speculative  or  conjectural  profits,  but 
only  such  sum,  if  any,  as  they  believe  from 
the  evidence  will  compensate  him  by  way  of 
general  damage  for  the  injury,  if  any,  oc- 
casioned by  the  publication. 

[41  Before  considering  the  instructions  to 
the  jury,  we  shall  consider  two  propositions 
of  law:  First,  is  it  permissible  for  the  de- 
fendant to  an  action  for  defamation,  such  aa 
that  under  consideration,  to  allege  and  prove, 
under  the  plea  of  not  guilty,  that  the  words 
spoken  or  written  were  true;  or  must  he 
plead  a  special  plea  of  justification? 

The  plaintiffs  in  error  rely  with  confi- 
dence upon  the  case  of  Commonwealth  ▼. 
Morris,  3  Va.  176,  in  support  of  their  con- 
tention that  the  plea  of  justification  is  not 
necessary  in  this  state,  where  the  publica- 
tion concerns  a  candidate  for  office.  That 
case  was  an  information  filed  against  the 
defendant,  who  pleaded  not  guilty,  on  which 
the  issue  was  joined,  and  tendered  two  spe- 
cial pleas,  to  the  effect  that  it  was  lawful 
for  him  to  write  and  publish  the  paper  writ* 
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tug  charged  In  tb%  Informatloii  to  haye  been 
written  and  published  by  him,  because  he 
saith  that  all  the  charges  therein  set  forth 
were  tme,  and  all  the  acts  therein  charged 
to  haye  been  done  and  committed  were  in 
ftict  and  truth  done  and  committed.  The 
second  plea  was  also  one  of  justification,  and 
differed  only  from  the  first,  in  that  it  recited 
that  the  plaintiff,  at  the  time  the  writing  in 
question  was  written  and  published,  and  be- 
fore that  time,  was  a  public  officer,  to  wit, 
the  high  sheriff  of  the  county,  and  then  set 
forth  that  the  charges  were  true  as  in  the 
first  special  plea.  The  circuit  court  adjourn- 
ed to  the  general  court,  and  requested  its 
decision  upon  the  following  points:  First 
Whether  the  defendant  to  an  indictment  or 
information  for  a  libel  can  in  all  cases  plead 
the  truth  of  the  libel  in  justification.  Sec- 
ond. If  not,  whether  he  can  give  the  truth  of 
such  Ubel  in  evidence  on  the  plea  of  not 
guilty.  Third.  Whether,  in  this  particular 
case,  the  defendant  can  in  either  way,  and 
which,  give  eyidence  of  the  truth  of  the  mat- 
ters stated  in  the  writing  alleged  to  be  libel- 

The  general  court  held  as  follows:  "It  Is 
the  unanimous  opinion  of  the  court  that  by 
the  common  law  truth  is  no  justification  of 
a  libel,  and  cannot,  as  such,  be  given  In  evi- 
dence on  an  indictment  or  information  for 
the  offense.  In  this  commonwealth,  the  sec- 
ond article  of  the  Bill  of  Rights  having  de- 
clared, that  all  power  is  vested  in,  and  con- 
sequently derived  from,  the  people,  that  mag- 
istrates are  their  trustees  and  servants,  and 
at  all  times  amenable  to  them,'  it  follows  as 
a  necessary  consequence  that  the  people  have 
a  right  to  be  informed  of  the  conduct  and 
dinracter  of  their  public  agents.  In  the  case 
of  an  indictment  or  information  for  a  libel 
against  public  officers,  or  candidates  for  pub- 
lic office,  truth  is  a  justification,  and  may  be. 
given  in  evidence  as  such  under  the  general 
issue,  and  this  forms  an  exception  to  the 
general  rule  established  by  the  common  law ; 
bnt  even  in  such  case  any  libelous  matter 
which  does  not  tend  to  show  that  the  person 
libeled  is  unfit  for  the  office  cannot  be  justi- 
fied, because  it  is  true.'* 

In  the  note  to  that  case  it  is  said  that, 
"Although,  in  a  criminal  prosecution  for  a 
libel,  the  truth  forms  no  justification  in  Bug- 
land,  in  any  case  whatever,  yet,  in  mitigation 
of  the  fine,  it  may  be  shown  to  the  court, 
after  the  verdict  rendered.  In  Virginia,  the 
tmth  may  be  given  in  evidence  before  the 
jin7f  in  mitigation  of  the  fine,  because  here 
U  Is  rendered,  by  Act  of  Assembly,  the  duty 
of  the  jury  to  assess  the  fine.'* 

It  ia  admitted  that  the  plaintiff,  Saunders, 
was  a  candidate  for  office  and  within  the 
class  referred  to  in  Commonwealth  v.  Mor- 
ris, and  that  the  defendants  are  entitled  to 
Ita  protection,  if  that  case  is  to  be  considered 
BB  establishing  the  law  of  this  state  In  ac- 
tiofns  for  defamation. 

Since  that  case  was  decided,  more  than  a 


century  has  elapsed,  and,  so  far  as  we  have 
been  able  to  discover,  it  is  the  only  reported 
case  in  our  books  of  a  criminal  libeL  Many 
dvil  suits  for  damages  for  defamation,  how- 
ever, are  to  be  found  in  our  reports,  covering 
almost  every  conceivable  aspect  of  the  sub- 
ject, and  Commonwealth  v.  Morris  appears 
never  to  have  been  dted.  In  Minor's  Law 
of  Crimes,  it  is  referred  to,  under  the  head 
of  ''Offenses  against  the  Public,"  at  page  165. 
It  is  reported,  also,  in  9  Am.  Dec.  515,  with 
no  other  conmient  than  the  citation  of  Com- 
monwealth V.  Clap,  4  Mass.  163,  reported, 
also,  in  8  Am.  Dec.  212,  where  a  different 
conclusion  was  reached.  Indeed,  wherever 
we  have  found  any  mention  made  of  Com- 
monwealth V.  Morris  in  digests,  encyclope- 
dias, or  text-books,  it  has  always  been  with 
reference  to  a  criminal  prosecution.  Either 
that  case  must  be  held  to  apply  only  In  prose- 
cutions by  the  commonwealth,  or  its  author^ 
ity  must  be  considered  as  completely  over* 
ruled  by  subsequent  decisions  of  this  court 

In  Bourland  v.  Mdson,  40  Va.  27,  decided 
in  1851,  all  the  Virginia  authorities  upon 
the  subject  of  defenses  in  actions  of  slander 
were  considered;  Judge  Allen,  speaking  of 
Cheatwood  v.  Mayo,  19  Va.  16,  said:  **The 
defendant  offered  In  mitigation  of  damages, 
and  not  by  way  of  justification,  to  prove 
facts  which,  if  they  did  not  altogether,  al- 
most established  the  truth  of  the  charge. 
He  could  not  offer  such  evidence  in  bar  of 
the  action,  because  he  had  failed  to  ffie  the 
plea  of  justification.  But,  if  permitted  to 
Introduce  It  In  mitigation  of  damages,  the 
same  impression  would  be  made  on  the  minds 
of  the  jury,  and  the  plaintiff  could  not  know' 
what  defense  he  was  to  meet.  The  case 
therefore  establishes  that  evidence  falling 
short  of  a  full  justification,  but  tending  to 
prove  the  truth  of  the  words  charged,  and 
leaving  that  impression  on  the  minds  of  the 
jury,  is  ^  Inadmissible,  notwithstanding  the 
declaration  that  it  is  offered  in  mitigation 
of  damages,  and  not  by  way  of  justification.'* 

The  case  of  McAlexander  v.  Harris,  20  Va. 
465,  was  to  the  same  effect 

The  syllabus  of  the  case  of  Bourland  ▼. 
Eldson,  supra,  is  that:  *'In  an  action  of 
slander,  under  the  plea  of  not  guilty,  the 
defendant  may,  in  mitigation  of  damages, 
prove  any  facts  as  to  the  conduct  of  the 
plaintiff,  in  relation  to  the  transaction  which 
was  the  occasion  of  the  slanderous  language 
complained  of,  which  tend  to  excuse  him 
for  uttering  the  words,  provided  the  facts 
do  not  prove  or  tend  to  prove  the  truth  of 
the  charge  complained  of,  but  in  fact  re- 
lieve the  plaintiff  from  the  Imputation  In- 
volved In  it" 

Language  could  not  be  used  more  strongly 
to  establish  the  proposition  that  the  truth 
of  the  charge  cannot  be  shown  under  the 
plea  of  not  guilty.  ' 

In  Newell  on  Slander  and  Libel  (page  661), 
it  is  said:  '^The  defendant  cannot  prove, 
under  the  plea  oC  the  general  issue  at  com- 
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mon  law,  the,  truth  of  the  defamatory  words, 
either  In  bar  of  the  action  or  in  mitigation 
of  damages.  If  he  desires  to  confess  the 
pablication  of  the  defamatory  words  and 
avoid  the  consequences  by  asserting  the 
truth  of  the  same,  he  can  do  so  under  the 
plea  of  JustiflcaUoiL  The  truth  of  the  de- 
famatory words  is,  if  pleaded,  a  complete 
defense  to  any  action  of  libel  or  slander, 
though  alone  It  Is  not  a  defense  in  a  crim- 
inal trial." 

The  same  author,  at  page  652,  says:  "A 
justiflcation  must  always  be  specially  plead- 
ed, and  with  sufficient  particularity  to  en- 
able the  plaintiff  to  know  precisely  what  Is 
the  charge  he  will  have  to  meet  If  the 
libti  makes  a  vague  general  charge,  as,  for 
Instance,  that  the  plaintiff  is  a  swindler,  It 
is  not  sufficient  to  plead  that  he  is  a  swin- 
dler. The  defendant  must  set  forth  the 
spedflc  facts  which  he  means  to  prove,  in 
order  to  show  that  the  plaintiff  is  a  swin- 
dler. The  plea  is  always  construed  strictly 
against  the  party  pleading  it  It  must  justi- 
fy the  whole  of  the  words  to  which  it  Is 
pleaded,  and  set  forth  facts  issuably." 
'  It  would  seem,  therefore,  to  be  a  danger- 
ous plea,  and  one  not  lightly  to  be  resorted 
to.  It  has  the  further  effect,  if  not  main- 
tained, of  being  a  strong  circumstance  go- 
ing to  establish  malice,  and  It  is  not  to  be 
wondered  at  that  cautious  and  astute  coun- 
sel in  difficult  or  doubtful  cases  do  not  rely 
upon  it 

See  1  Starkie  on  Slander,  466,  where  the 
law  is  thus  stated:  '*If  the  defendant  means 
to  rely  on  the  truth  of  that  which  he  has 
pubUsbed,  either  in  bar  of  action  or  mitiga- 
tion of  damages,  he  must  plead  it  specially.*' 

In  Townshend  on  Slander  and  Libel  (note 
to  section  211),  it  is  said,  ''The  defense  of 
truth  must  be  pleaded,  and  cannot  be  given 
in  evidence  under  the  general  issue,  either 
In  bar  or  in  mitigation  of  damages,"  and  in 
support  of  this  proposition  there  is  a  great 
array  of  authorities,  English  and  American. 

In  4  Minor's  Inst  (1st  Ed.)  pt  1,  at  page 
884,  it  is  said:  "It  seems  clear,  therefore, 
that  the  Legislature  designed  to  change  the 
previous  policy,  as  expounded  in  those  cases 
of  Brooks  V.  Calloway  and  Moseley  ▼.  Moss, 
and  to  allow  and  require  the  truth  to  be 
pleaded  specially  in  bar  of  the  action,  as  at 
common  law.  If  so,  the  truth  of  the  specific 
accusation  cannot  be  given  in  evidence  uur 
der  the  general  issue  in  mitigation  of  dam- 
ages, and  much  less  can  facts  of  bare  sus- 
Idcion."  See  Underwood  v.  Parks,  2  Strange, 
1200,  and  the  Virginia  cases  to  which  we 
have  already  referred;  Sweeney  v.  Baker, 
13  W.  Va.  158,  31  Am.  Bep.  75T;  1  Barton's 
U  Pr.  S  126;   Hogan  v.  Wilmoth,  57  Va.  80. 

Authorities  might  be  multiplied  almost 
without  limit  to  the  same  effect,  but  why 
should  authority  be  cited  when  the  contro- 
versy is  oo>vered  by  statute? 

In  the  C3ode  of  1849,  p.  669,  there  was  first 
enacted  a  atatutSb  which  has  passed  into 


our  present  Code  as  section  3375,  whlcb  de- 
clares, that:  "In  any  action  for  defamation, 
the  defendant  may  justify  by  alleging  and 
proving  that  the  words  spoken  or  written 
were  true,  and  (after  notice  In  writing  of 
his  intention  to  do  so,  given  to  the  plaintiff 
at  the  time  of,  or  for  pleading  to  such  ac- 
tion), may  give  in  evidence,  in  mitigation  of 
damages,  that  he  made  or  offered  an  apol- 
ogy to  the  plaintiff  for  such  defamation 
before    the   comm^ioement   of    the    action. 

The  language  used,  that  "the  defendant 
may  Justify  by  alleging  and  proving^  thai 
the  words  spoken  or  wrHten  were  true," 
plainly  intends  that  the  truth  shall  be  spe- 
cially pleaded;  for  if  the  Legislature  had  in- 
tend^ that  the  proof  should  be  given  in  un- 
der the  plea  of  not  guilty  there  was  no  o<y 
caslon  to  require  that  it  should  be  alleged. 

We  conclude,  therefore,  that  in  this  states 
in  an  action  of  defamation,  the  truth  of 
the  publication,  if  relied  upon  by  the  defend- 
ant,  either  as  a  bar  or  in  mitigation  of  dam- 
ages, must  be  shown  under,  a  special  plea 
of  justification,  and  not  under  a  plea  of  not 
guilty. 

[61  The  second  contention  upon  the  part 
of  plaintiff  in  error  is  that,  as  Saunders  was 
a  candidate  for  office,  the  occasion  of  the 
publications  complained  of  was  privileged; 
and  that  may  be  conceded.  A  candidate  for 
office  is  considered  as  putting  his  character 
in  issue,  so  far  as  with  respect  to  his  fitness 
or  qualification  for  the  office  he  seeks,  and 
publications  of  the  truth  on  this  subject, 
with  the  honest  intention  of  informing  the 
people,  are  not  a  libel. 

"A  privileged  communication  is  one  made 
in  good  faith  upon  any  subject-matter  in 
which  the  party  communicating  has  an  in- 
terest, or  in  reference  to  which  he  has,  or 
honestly  believes  he  has,  a  duty,  to  a  per- 
son having  a  corresponding  interest  or  duty, 
and  which  contains  matter  which,  without 
the  occasion  upon  which  it  is  made,  would 
be  defamatory  and  actionable."  Newell  on 
Libel  and  Slander,  p.  388. 

[S]  Privileged  communications  are  of  four 
classes:  First  Where  the  author  or  pub- 
lisher of  the  alleged  slander  acted  in  the 
bona  fide  discharge  of  a  public  or  private 
duty,  legal  or  moral,  or  in  the  prosecution 
of  his  own  rights  or  interests.  Second.  Any- 
thing said  or  written  by  a  master  in  giving 
the  character  of  a  servant  who  has  been  in 
his  employment.  Third.  Words  used  in  the 
course  of  a  legal  or  judicial  proceedings  how- 
ever hard  they  may  bear  upon  the  party  of 
whom  they  are  used.  Fourth.  Publicatlona 
duly  made  in  the  ordinary  mode  of  parlia- 
mentary proceedings. 

[7]  The  privilege  may  constitute  a  bar  to 
an  action — ^for  instance,  words  used  in  the 
course  of  a  legal  or  judicial  proceeding,  or 
publications  made  in  the  ordinary  mode  of 
parliamentary  proceedings ;  but  the  privilege 
with  which  we  are  here  to  deal,  which  grows 


Vtii 


WHJJAMB  P&INTINe  00.  t.  8AX7NDEBS 


477 


out  of  the  fact  that  the  plaintiff,  Saunders, 
was  a  candidate  for  office,  Is  known  as  a 
qualified  priyllege. 

[8,  II  In  all  actions  for  defamation,  of 
character,  whether  by  libel  or  slander,  in 
order  that  damages  may  be  recovered,  mal- 
ice must  be  alleged  and  proved.  Where  the 
communication  is  not  privileged,  malice  may 
be  presumed,  but  where  the  communication 
is  privileged,  even  though  it  be  but  a -quali- 
fied privilege,  there  is  no  presumption  of  mal- 
ice, and  in  order  to  recover  the  plaintiff 
must  prove  actual  malice  or  malice  in  fact. 
Whether  or  not  a  communication,  oral  or 
written,  is  privileged  is  a  question  for  the 
court;  and  it  is  for  the  jury  to  say  whether 
or  not  the  privilege  has  been  abused;  that  is 
to  say,  whether  or  not  it  was  actuated  by  a 
malicious  motive.  Chaffin  v.  I^yncb,  83  Va. 
106,  1  S.  B.  803 ;  Tyree  v.  Qarrison,  100  Ya. 
540,  42  S.  S.  295. 

[10]  Publications  of  the  truth  regarding  the 
character  of  a  public  officer,  and  relating  to 
his  qualifications  for  such  office,  made  with 
intent  to  inform  the  people,  are  not  libelous ; 
but  the  publication  of  falsehood  and  calumny 
against  public  officers  and  candidates  for 
public  office  is  a  very  high  offense.  Ck>m- 
monwealth  v.  Olap,  4  Mass.  163,  3  Am.  Dec. 
212. 

*'The  term  'privileged,'"  says  Newell  on 
Slander  and  Libel,  at  page  566,  "as  used  by 
the  Judges,  does  not  mean  privileged  by 
reason  of  the  occasion,  in  the  strict  legal 
sense  of  that  term.  The  meaning  really  is 
that  the  words  are  not  defamatory — that 
criticism  is  no  libel.  If  such  criticism  was 
privileged  in  the  strict  sense  of  the  word. 
It  would  in  every  case  be  necessary  for  the 
plaintiff  to  prove  actual  malice^  however 
false  and  however  Injurious  the  strictures 
may  have  been;  while  the  defendant  would 
only  have  to  prove  that  he  honestly  believed 
the  charges  himself,  in  order  to  escape  all 
liability ;  and  this  clearly  is  not  the  law." 

"Criticism  and  comment  on  well-known  or 
admitted  facts  are  very  different  things  from 
the  assertion  of  n  unsubstantiated  facts.  A 
fair  and  bona  fide  comment  on  a  matter  of 
public  interest  is  an  excuse  of  what  would 
otherwise  be  a  defamatory  publication.  The 
statement  of  this  rule  assumes  the  matters 
of  fact  commented  upon  to  be  somehow  as- 
certained. It  does  not  mean  that  a  man 
may  invent  facts»  and  comment  on  the  facts 
so  invented  in  what  would  be  a  fair  and 
bona  fide  manner  ou  the  supposition  that  the 
facts  were  true.  If  the  facta,  as  a  com- 
ment upon  which  the  publication  is  sought  to 
be  excused,  do  not  exist,  the  foundation 
falls.  There  is  no  doubt  that  the  public 
^cts  of  a  public  man.  may  lawfully  be  made 
iie  subject  of  fair  comment  or  criticism,  not 
only  by  the  press,  but  by  all  members  of  the 
public.  But  the  distinction  cannot  be  too 
clearly  borne  in  mind  between  comment  or 
criticism  and  allegations  of  fact*  such  as 


that  disgraceful  acts  have  been  committed, 
or  discreditable  language  used.  It  is  one 
thing  to  comment  upon  or  criticise,  even  with 
severity,  the  acknowledged  or  proved  acts  of 
a  public  man,  and  quite  another  to  assert 
that  he  has  been  guilty  of  particular  acts  of 
misconduct  To*  state  matters  which  are  li- 
belous is  not  coBunent  or  criticism."  Newell, 
p.  568. 

"So  long  as  a  writer  confines  himself  to 
discussing  the  public  conduct  of  public  men, 
the  mere  fact  that  motives  have  been  un- 
justly assigned  for  such  conduct  Is  not  of  it- 
self sufficient  to  destroy  this  defense.  A  line 
must  be  drawn  between  criticism  upon  pub- 
lic conduct  and  the  imputation  of  motives 
by  which  that  conduct  may  be  supposed  to  be 
actuated ;  one  man  haa  no  right  to  Impute  to 
another,  whose  conduct  may  be  fairly  open 
to  ridicule  or  disapprobation,  base,  sordid, 
and  wicked  motives,  unless  there  is  so  much 
ground  for  the  imputation  that  a  Jury  shall 
find,  not  only  that  he  had  an  honest  beUef 
in  the  truth  of  his  statements,  but  that  his 
belief  was  not  without  foundation*"  Newell, 
p.  572. 

While  discussing  the  general  principles 
of  the  law  of  libel  and  slander  pertinent  to 
the  case  in  hand,  it  will  not  be  improper  to 
refer  to  the  "liberty  of  the  press,"  which  has 
been  much  urged  in  argument 

[11]  The  press  has  no  exclusive  privilege. 
It  does  not  matter  by  whom  the  report  is 
published;  the  privilege  is  the  same,  as  a 
matter  of  law,  for  a  private  individual  as 
for  a  newspaper.    Newell,  p.  552. 

Speaking  on  this  subject,  Mr.  Ck)oley  says: 

"A  candidate  for  public  office  does  not  sur- 
render his  private  character  to  the  public, 
and  he  has  the  same  remedy  for  defamation 
as  before;  and  publication  of  false  and  de- 
famatory statements  concerning  him,  wheth- 
er relating  to  Us  private  character  or  pub- 
lic acts,  is  not  privileged.    ^    •    • 

"liberty  of  the  press  is  not  license,  and 
newspapers  have  no  privilege  to  publish 
falsehoods  or  to  defame  under  the  guise  of 
giving  the  news,  it  Is  held  that  the  press 
occupies  no  better  position  than  private  per- 
sons publishing  the  same  matter.;  that  it  is 
subject  to  the  law,  and  if  it  defames  it  must 
answer  for  it" 

CkK>ley  on  Torts  (3d  Ed.)  448. 

By  "liberty,  of  the  press"  indeed  is  merely 
meant  that  the  publications  in  the  press  shall 
not  be  subject  to  an  antecedent  censorship, 
but,  in  the  language  of  our  BlU  of  Rights, 
"any  citizen  may  freely  speak,  write  and 
publish  his  sentiments  on  all  subjects,  being 
responsible  for  the  abuse  of  that  right" 

We  come  now  to  the  consideration  of  in- 
structions asked  for  by  plaintiffs  in  error 
and  rejected  by  the  court. and  those  given 
to  the  Jury  by  the  court  to  which  the  plain- 
tiffs in  error  sscepted. 

[12,  13]  Instruction  No.  1,  which  was  re- 
fused, was  approved  in  Qatewood  v.  Garrett 
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100  Va.  662,  80  S.  B.  836,  as  applied  to  the 
facts  appearing  in  that  case,  In  which  it 
seema  that  the  evidence  was  not  made  a  part 
of  the  record  by  proper  bill  of  exceptions; 
but,  as  instructions  are  to  be  considered  in 
the  light  of  the  facts  proved,  it  may  well 
he  that  an  instmction  proper  upon  one  state 
of  facts  would  be  altogether  improper  upon 
a  different  state  of  fticts.  Then,  too,  the 
value  of  a  case  as  a  precedent  is  affected 
by  the  consideration  that  the  precise  point 
for  which  it  is  relied  upon  as  authority  was 
presented  in  argument  and  considered  by 
the  court  The  opinion  says  that  it  was  not 
denied  in  that  case  that  the  instruction  ask- 
ed for  was  a  correct  statement  of  the  law, 
and,  comparing  the  facts  before  us  with 
those  existing  In  Oatewood  v.  Garrett,  no 
two  cases  could  be  more  dissimilar. 

Instruction  No.  8,  it  is  claimed,  is  also 
supported  by  the  opinion  in  Gatewood  v. 
Garrett,  supra,  and  we  accept  as  law  the 
instruction  as  it  appears  in  Gatewood  v. 
Garrett  It  declares  that  the  conduct  of  can- 
didates for  public  office  is  open  to  public 
criticism,  and  it  is  for  the  interest  of  society 
that  their  acts  may  be  fully  published  with 
fitting  comments  or  strictures;  but  one  of 
the  differentiating  features  between  the  case 
before  us  and  Gatewood  v.  Garrett  is  that 
while  the  comments  and  strictures  in  that 
case  were  fitting — ^that  is  to  say,  suitable  and 
proper  to  the  occasion — those  set  out  in  the 
declaration  in  this  case  transcend  the  bounds 
of  propriety  prescribed  by  law,  are  in  excess 
of  the  right  and  duty  of  a  citizen  to  make 
complaint  of  any  misconduct  or  act  showing 
a  lack  of  qualification  or  fitness  for  office 
of  a  candidate,  and  attribute  moral  turpitude 
to  the  defendant  In  error. 

[14]  The  second  instruction  asked  for  and 
refused  is,  we  think,  sufficiently  covered  by 
instruction  No.  16,  which  was  given  by  the 
court 

[18]  Instruction  No.  4  was  properly  re- 
fused, because  it  left  it  to  the  Jury  to  say 
whether  or  not  the  publications  were  true, 
when,  there  being  no  plea  of  justification  in 
the  case,  they  are  conclusively  presumed  to 
be  fklse;  and,  secondly,  that  their  verdict 
should  be  for  the  defendants.  If  Yoder's  ex- 
pressed belief  was  justified  by  the  facts  as 
the  jury  found  them,  or  was  such  as  he  might 
reasonably  and  justly  hold  from  such  facts 
— "then  the  jury  must  hold  that  the  occasion 
was  privileged." 

[1 6]  The  law  is,  as  we  have  seen,  that  it  is 
for  the  court  to  say  whether  or  not  the  oc- 
casion is  a  privileged  one,  and,  if  it  be  one 
of  privilege,  whether  a  qualified  or  an  abso- 
lute privilege,  and  by  its  instructions  to 
guide  the  jury  to  a  right  conclusion.  As  the 
privilege  with  respect  to  the  criticism  of  pub- 
lic officers,  or  candidates  for  public  office, 
does  not  extend  to  the  imputation  of  moral 
ddinquency  with  reference  to  their  private 
character,  such  imputations  are  libelous,  and 


the  party  making  them  may  be  hdd  liable 
therefor  in  a  suit  for  slander,  unless  he  can 
prove  the  charges  to  be  true.  In  su<^  case 
it  is  not  sufficient  to  prove  that  the  party 
publishing  had  good  reason  to  believe  and  did 
believe  them  to  be  true,  as  a  publication  of 
this  character  Is  not  even  conditionally  privi- 
leged. From  the  publication  of  such  libelous 
charges,  the  law  implies  malice,  as  w^  as 
damages  to  the  plaintiff;  and  the  jury  ooiay, 
therefore,  on  proof  of  the  publication,  only 
render  a  verdict  for  substantial  damages. 
Sweeney  v.  Baker,  13  W.  Ya.  168,  31  Am. 
Rep.  767.  And  just  here  we  will  state  that 
this  case  is  one  of  unusual  authority.  It  was 
an  action  for  libel  upon  a  man  who  was  a 
candidate  for  the  House  of  Delegates  of 
West  Virginia.  The  opinion  was  delivered 
by  a  judge  of  great  distinction,  and  is  a  mine 
of  learning  and  sound  reasoning.  It  cites  all 
of  the  Virginia  cases  upon  the  subject  prior 
to  the  creation  of  the  state  of  West  Virginia; 
such  cases  being  as  binding  authority  in  the 
new  state  as  in  the  old.  The  case,  therefore^ 
may  be  accepted  without  hesitation  as  one 
of  the  highest  authority. 

Instruction  No.  6  depends  upon  No.  4,  and 
must  fall  with  It 

No.  0,  while  rejected  in  the  form  in  which 
it  was  offered,  was  given  with  an  addendum 
in  No.  10  of  the  instructions  by  the  conrt 
which  is,  we  think,  a  correct  and  sufficient 
statement  of  the  law. 

Instruction  No.  7  was  properly  refused, 
if  for  no  other  reason,  because  there  Is  noth- 
ing in  the  evidence  which  would  have  war- 
ranted the  jury  in  reaching  any  such  con<du- 
sion  as  the  instruction  suggests. 

We  are  of  opinion  that  the  cases  and  text- 
books consulted  establish  the  following  prop- 
ositions: 

(1)  That  the  truth  of  defamatory  words, 
written  or  spoken,  cannot  be  shown  under 
the  plea  of  not  guilty,  but  that  there  must 
be  a  plea  of  justification. 

(2)  That  it  is  the  right  and  duty  of  the  citi- 
zen to  criticise  public  officers  and  candidates 
for  public  office,  and  that  proper  criticism  is 
privileged,  and  imposes  no  liability,  nnless 
express  malice  be  shown;  that  it  is  for  the 
court  to  say  whether  or  not  the  occasion  is 
privileged,  and  for  the  jury  to  say  whether 
or  not  it  has  been  abused. 

(8)  That,  while  proper  criticism  of  the  con- 
duct or  fitness  of  public  officers  and  candi- 
dates for  public  office  is  privileged,  the  privi- 
lege does  not  extend  to  the  imputation  of 
moral  delinquency  to  such  persons,  and  that 
he  who  attacks  their  private  character  and 
attributes  to  them  moral  turpitude  must 
stand  prepared  to  prove  the  truth  of  his 
statement  under  a  plea  of  justification;  oth- 
erwise the  presumption  is  that  the  defama- 
tory language,  written  or  spoken,  is  false 
and  will,  without  more,  support  a  verdict 
for  substantial  damages. 

(4)  That  the  press  enjoys  no  special  privi- 
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l^e  w  Immnntty,  but  stands  in  all  respects 
before  the  law  npon  the  same  footing  as  the 
great  body  of  dtteens. 

For  these  reasons,  we  are  of  opinion  that 
the  judgment  should  be  affirmed. 

Affirmed. 

WHITTU!^  J^  absent 


(lia  Va.  47) 

ELSNBB  BROS.  ▼.  HAWKINS,  Reyenne 

Gom'r,  et  aL 

(Supreme  Ck>urt  of  Appeals  of  Yirginia.    Jan. 

U,  1912.) 

1.  Pawnbbosebs    (I  1*)—  Poucn  Poweb— • 

Regulations. 

The  pawnbrokerage  bnsmess,  becanse  of 
the  opportuxiities  it  offers  for  the  commission 
of  cnme  and  its  concealment,  is  one  which 
properly  comes  within  the  control  of  the  police 
power  of  the  state,  and  which  Is  subject  to 
the  strictest  regulation. 

[Ed.  Note.*-For  other  eases,  see  Pawnbro* 
kers,  Dec  Dig.  {  !•*] 

2.  Pawrbboksbs  (I  2*)— Police  Powbb  — 
Delegation  ow  Poweb  bt  State  — Citt 
Chabteb. 

Under  the  charter  of  the  city  of  Richmond 
the  city  council  may  enact  suitable  ordinances 
for  the  promotion  of  the  safety,  health,  peace, 
good  order,  and  morals  of  the  dty,  and  punish 
violations  by  any  fine  or  penalty  up  to  an 
amount  limited  by  the  charter.-  Held,  tiie  pow- 
er delegated  is  broad  enough  to  permit  the 
city;  in  the  interest  of  good  order  and  the  pro- 
tection of  its  citizens,  to  provide  that  it  shall 
be  unlawful  for  pawnbrokers  to  deal  in  dead- 
ly weapons,  and  such  an  ordinance  is  a  rea- 
sonable exercise  of  the  power  granted. 

[Ed.  Note.— For  other  cases,  see  Pawnbro- 
kers, Cent  Dig.  t  1;   Dec  Dig.  {  2.*] 

S.  Municipal  Cobporations  (S  63*)— Gov- 

EBNMENTAL  POWEBS  AND  FUNCTIONS— JUDI- 
CIAL SUPEBVISION. 

Municipal  corporations  are  prima  facie  the 
sole  judges  of  the  necessity  and  reasonableness 
of  their  ordinances,  and  as  every  intendment  is 
in  favor  of  the  lawfulness  of  the  exercise  of 
power  in  making  regulations  to  promote  public 
health  and  safety,  the  courts  will  interfere 
with  such  action  only  in  case  of  a  clear  abuse. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §i  1378,  1879;  Dec 
Dig.  {  63.»] 

4.  Municipal  Cobpobations  (f  592*)— Po- 
lice PowEB— Conflict  of  Obdinange  with 
Statutokt  Pbovisions. 

State  Tax  BiU  (Code  1904.  p.  2258)  » 
140,  provides  that  no  person  shall  sell  pistols, 
dirks,  or  bowie  knives  without  having  first 
procured  a  license  therefor  and  paid  a  priv- 
uege  tax  to  the  state.  An  ordinance  of  the 
d^  of  Richmond  provided  that  no  such  weap- 
ons should  be  sold  in  pawnshops.  Pawnbro- 
kers, who  complied  with  the  requirements  of 
the  statute,  brought  mandamus  to  compel  the 
city  officials  to  issue  a  license  authorizing  them 
to  deal  in  such  weapons.  Held,  the  object  of 
the  statute  was  for  the  raising  of  revenue,  not 
to  give  every  person  who  paid  the  tax  and  ob- 
tained a  license  the  right  to  carry  on  the  busi- 
ness, notwithstanding  police  regulations  to  the 
contrarv,  and  the  ordmance  was  not  void  as 
in  conflict  with  the  statutory  provisions. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  1311-1814;  Dec. 
Dig.  §  592.*] 


Error  to  HnatingB  Court  of  City  of  Rich- 
mond. 

Mandamns  by  Eisner  Bros,  against  one 
Hawkins,  Revenue  Commissioner,  and  oth- 
ers. From  a  judgment  dismissing  the  peti- 
tion* plalntiiZB  bring  error.    Affirmed. 

Wyndham  R.  Meredith,  for  plaintiffs  in 
error.  H.  R.  Pollard  and  Minitree  Folkes, 
for  defendants  in  error. 


HARRISON,  J.  The  grand  Jury  of  the 
city  of  Richmond,  having  recommended,  in 
the  interest  of  the  public  safety,  that  pawn- 
brokers should  not  be  allowed  to  deal  in 
weapons  which  may  be  used  for  personal 
injury  the  council  of  the  city  passed  an  or- 
dinance, approved  April  18,  1911,  providing 
that  it  shall  be  unlawful  for  any  licensed 
pawnbroker,  or  any  other  person  acting  as 
pawnbroker,  to  receive  as  security,  pledge, 
or  pawn,  or  to  purchase,  sell,  loan,  or  hire 
any  pistol,  dirk,  bowie  knife,  razor,  slung 
shot,  or  any  weapon  of  like  kind.  Any  pei^ 
son  violating  the  provisions  of  this  ordi- 
nance was  made  liable  to  a  fine  of  not  less 
than  $6  nor  more  than  $25  for  each  offense, 
recoverable  before  the  police  justice  of  the 
dty. 

The  plaintiffs  in  error  are  a  duly  licensed 
firm  of  pawnbrokers,  who  had  given  the 
bond  and  complied  with  all  the  police  regu- 
lations prescribed  by  the  state  statute,  and 
had  paid  the  license  required  both  by  the 
state  and  the  city  of  Richmond. 

Section  140  of  the  state  tax  bill  (Code 
1904,  p.  2253)  provides  that  no  person,  firm, 
or  corporation  shall  sell  pistols,  dirks,  or 
bowie  knives  without  having  first  procured 
a  license  therefor.  The  sum  of  $20  per  an- 
mum  is  required  to  be  paid  to  the  state  as 
a  special  license  tax  for  the  privilege  of 
transacting  the  business  of  selling  pistols, 
dirks,  or  bowie  knives  by  any  such  person, 
firm,  or  corporation,  and  any  violation  of 
the  provisions  mentioned  is  made  a  misde* 
meaner  punishable  by  fine.  Under  this  sec- 
tion 140  of  the  state  tax  bill  the  plaintiff 
applied  to  the  proper  officials  of  the  city  of 
Richmond  for  a  special  license  authorizing 
them  to  deal  in  pistols,  etc.  Acting  in  obe- 
dience to  the  city  ordinance  of  April  18, 
1911,  making  it  unlawful  for  any  licensed 
pawnbroker  to  deal  in  pistols,  etc.,  these  city 
officials  refused  to  issue  the  license  asked 
for.  Thereupon  the  plaintiffs  in  error  ap- 
plied to  the  hustings  court  for  the  city  of 
Richmond  for  a  writ  of  mandamus  com- 
pelling the  defendants  in  error  to  issue  the 
license  authorizing  them  to  deal  in  pistols, 
etc.  The  hustings  court  having  denied  the 
writ  of  mandamus  and  dismissed  the  peti- 
tion praying  therefor,  its  judgment  is 
brought  under  review  by  this  writ  of  error. 

The  record  shows  that  the  ordinance  of 


*For  other  cases  see  same  topic  and  section  NTTMBBR  in  Dee.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep' r  Indexes 
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April  18»  1911»  was  paaaed  hj  virtue  of'  the 
police  power  which  the  city  of  Richmond 
•deemed  to  be  Tested  tn  it,  and  was  Intended 
to  remedy  to  some  extent  the  growing  and 
dangerous  practice,  by  the  lawless  and  die- 
orderly  class  in  the  commonity,  of  carrying 
concealed  weapons. 

The  plaintifld  in  error  insist  that  the  dty 
<of  Richmond  did  not  have  the  authority  un- 
der its  police  power  to  pass  the  ordinance 
in  question;  that  the  statute  of  the  state 
haying  made  it  lawful  for  a  person,  firm,  or 
^corporation  to  deal  in  pistols,  etc,  upon  the 
payment  of  a  license  tax,  the  city  of  Rich- 
mond could  not,  under  its  police  power,  deny 
such  privilege  to  pawnbrokers. 

[11  The  business  of  pawnbrokers,  because 
^f  the  facility  it  furnishes  for  the  commis- 
sion of  crime  and  for  its  concealm^it,  is 
one  which  belongs  to  a  class  where  the 
strictest  police  regulation  may  be  imposed. 
This  is  shown  by  our  legislation,  both  state 
and  local,  on  the  subject,  and  by  the  adjudi- 
•cations  of  courts.  Acts  of  Assembly  1904, 
p.  196  (Gode  1904,  p.  2232);  Ordinances  of 
Richmond  City,  c.  48,  {{  1,  2;  Freund  on 
Police  Power,  f  93;  Launder  v.  Chicago,  111 
111.  291,  53  Am.  Rep.  025;  Grand  Rapids  y. 
Braudy,  105  Mich.  670,  64  N.  W.  29,  32  L. 
B.  A.  116^  55  Am.  St.  Rep.  472. 

In  the  case  last  cited  it  is  said  "that  it 
is  a  matter  of  common  knowledge  that 
thieves  resort  to  these  places  to  dispose  of 
their  stolen  goods,  and  that  unscrupulous 
and  oftentimes  criminal  persons  are  engaged 
In  the  business.  The  business,  therefore, 
comes  expressly  within  the  control  of  the 
police  power  of  the  state  and  is  properly 
^nibject  to  reasonable  rules  and  regulations." 

[2]  Very  broad  and  comprehensive  police 
powers  are  delegated  by  the  Legislature  to 
the  city  of  Richmond.  Under  its  charter  the 
council  has  power  to  enact  suitable  ordi- 
nances to  secure  and  promote  the  general 
welfare  of  the  inhabitants  of  the  city,  such 
as  they  may  deem  proper  for  the  safety, 
health,  peace,  good  order,  and  morals  of 
the  community.  In  addition  they  have  the 
power  to  make  such  ordinances  and  regula- 
tions as  may  be  deemed  desirable  and  suita- 
ble to  prevent  vice  and  immorality,  to  pre- 
serve public  peace  and  good  order,  to  pre- 
vent and  quell  riots,  disturbances,  and  dis- 
orderly assemblages,  etc  For  a  violation  of 
any  of  its  ordinances  the  council  has  power 
to  prescribe  any  fine  or  penalty  (except  when 
a  fine  or  penalty  is  otherwise  provided  for 
In  the  charter)  not  exceeding  $500,  and  may 
provide  that  on  failure  to  pay  the  fine  or 
penalty  imposed  the  offender  shall  be  im- 
prisoned in  the  jail  of  the  dty  for  any  term 
not  exceeding  three  calendar  months. 

The  police  powers  delegated  by  these  pro- 
yisions  to  the  city  are,  within  its  limits, 
quite  equal  to  those  possessed  by  the  Legis- 
lature itself.     They   are   certiUnly   amply 


broad  to  cover  and  indude  the  rig^t  af  the 
dty,  in  the  iiiterest  of  its  good  ordar  and  the 
protection  of  its  citizaia  from  violence,  to 
provide  that  it  shall  be  unlawful  for  any 
licensed  pawnbroker,  on  other  person  act- 
ing as  pawnbroker,  to  receive  as  secority, 
pledge,  or  pawn,  or  to  purchase,  sell,  loan,  or 
hire,  any  pistol,  dirk,  bowie  knife,  etc  In 
view  of  the  character  of  the  business  con- 
ducted by  these  dealers,  where  the  crimi- 
nally disposed  can  go  and  for  a  pittance 
procure  a  deadly  weapon  for  a  deadly  pur- 
pose that  he  would  not  otherwise  be  able  to 
obtain,  the  ordinance  assailed  is  not  only 
reasonable,  but  eminently  wise,  as  tending  to 
minimize  the  commission  of  crime  in  a  poi^ 
ulous  city. 

[3]  The  rule  is  generally  recognized  that 
municipal  corporations  are  prLtna  fade  the 
sole  judges  respecting  the  necessity  and  rea- 
sonableness of  their  ordinances.  Bvery  In- 
tendment is  to  be  made  in  favor  of  the  law- 
fulness of  the  exercise  of  munidpal  power 
making  regulations  to  promote  the  public 
health  and  safety,  and  it  is  not  the  province 
of  courts,  except  in  dear  cases,  to  interfere 
with  the  exercise  of  the  powers  vested  in 
municipalities  for  the  promotion  of  the  pub* 
lie  safety.  McQuillin  on  Ordinances,  {  186; 
2  Dillon  on  Mun.  Cor.  (5th  Ed.)  |  649;  dOi- 
fomia  Red  Go.  y.  Sanitary  Red  Works,  199 
U.  S.  306,  819,  26  Sup.  Ct  100,  50  L.  Ed. 
204;  Wagner  y.  Bristol  Belt  Line  Ck>.,  108 
Va.  594,  598,  62  S.  E.  891,  25  I*  R.  A.  (N. 
S.)   1278. 

[4]  The  plaintiffs  in  error  contend  that  un- 
der section  140  of  the  revenue  bill,  supra* 
any  person,  firm,  or  corporation  can  sdl 
pistols,  dirks,  eta,  by  first  procuring  a  li- 
cense therefor;  thitt  the  ordinance  forbid- 
ding such  a  license  to  pawnbrokers  is  in  con- 
flict with  the  state  law  and  therefore  void, 
unless  the  dty  of  Richmond  had  express 
power  to  enact  the  same. 

This  question  was  settled  In  this  state  more 
than  50  years  ago.  Mayo,  Mayor,  etc,  y. 
James,  53  Va.  17.  In  that  case  Clinton 
James,  a  free  negro,  who  had  been  duly  li- 
censed to  keep  a  cook  shop  under  the  provi* 
sions  of  an  act  of  assembly  of  April  17,  1858» 
complained  that  he  had  been  unlawfully 
prosecuted  before  the  mayor  of  the  dty  of 
Richmond  for  the  violation  of  an  ordinance 
thereof,  which  provided  that  no  negro  should 
keep  a  cook  shop  within  the  dty  under  the 
penalty  of  stripes,  at  the  discretion  of  the 
mayor,  insisting  that  the  ordinance  was  in 
conflict  with  the  act  of  assembly,  and  there- 
fore void.  The  circuit  court  awarded  a  writ 
of  prohibition  in  vacation,  restraining  the 
mayor  from  enfordng  the  ordinance,  and 
upon  the  hearing  refused  to  discharge  the 
writ  and  gave  judgment  against  the  dty. 
Upon  appeal  that  judgment  was  reversed  by 
this  court,  upon  the  ground  that  a  statute 
requiring  a  license  to  keep  a  cook  shop,  and 
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laying  a  tax  upon  it,  is  not  in  conflict  with, 
and  does  not  avoid,  an  ordinance  of  the  city 
of  Richmond,  passed  in  pursuance  of  its 
charter,  prohibiting  or  restricting  the  keep- 
ing of  cook  shops  by  free  negroes  within  the 
city.  In  reaching  this  conclusion.  Judge 
Moncnre,  speaking  for  a  unanimous  court, 
says:  "The  only  object  of  the  act  was  to  aid 
in  raising  revenue  by  laying  a  tax  on  the 
business  of  keeping  a  cook  shop.  It  was  not 
thie  object  or  effect  of  the  act  to  give  to  every 
person  who  paid  the  tax  and  obtained  a  li- 
cense to  keep  a  cook  shop  the  right  to  do  so, 
notwithstanding  any  police  regulations  which 
might  otherwise  lawfully  be  made  for  fhe 
Sood  government  of  a  city  or  town,  much 
less  to  repeal  or  annul  any  such  regulations 
in  actual  existence  at  the  time  of  the  passage 
of  the  act.  If  the  ordinance  would  have  been 
lawful,  had  there  been  no  such  act,  it  Is  law- 
ful notwithstanding  the  act;  for  there  Is 
nothing  in  the  act  to  render  it  unlawful. 
The  business  of  keeping  a  cook  shop  before 
the  passage  of  the  act  was  a  lawful  business, 
which  any  man  might  pursue,  subject  only 
to  such  lawful  police  regulations  as  might 
be  made  in  regard  to  its  being  carried  on 
within  the  limits  of  a  town.  The  effect  of 
taxing  it  was  to  restrict,  not  to  enlarge,  the 
right  of  pursuing  it,  nor  to  exempt  It  from 
such  lawful  police  regulations." 

The  case  at  bar  Is  in  all  essential  particu- 
lars like  the  case  cited,  and  is  controlled  by 
it.  The  object  of  section  140  of  the  tax 
bill,  like  the  act  in  Mayo  v.  James,  supra, 
was  to  aid  in  raising  revenue.  -It  was  not 
the  piurpose  or  effect  of  the  act,  in  laying  a 
tax  on  the  business  of  selling  pistols,  dirks, 
etc.,  to  give  to  every  person,  who  paid  the 
tax  and  obtained  a  license,  the  right  to  car- 
ry on  such  business  notwithstanding  any 
police  regulations  which  might  otherwise  law- 
fully be  made  for  the  good  government  of  a 
city  or  town.  The  ordinance  assailed  would 
have  been  lawful,  had  there  been  no  section 
140  of  the  tax  bill,  and  it  is  lawful  notwith- 
standing that  act ;  for  there  is  nothing  In  the 
act  to  render  it  unlawful  or  in  conflict  there- 
with. As  said  in  Mayo  v.  James,  supra,  with 
respect  to  the  keeping  of  cook  shops  In  Rich- 
mond by  free  negroes,  the  propriety  and 
necessity  of  regulating,  restraining,  or  whol- 
ly interdicting  the  right  of  pawnbrokers  to 
deal  in  pistols,  dirks,  etc.,  in  the  city  of  Rich- 
mond must  be  apparent  to  all. 

For  the  foregoing  reasons,  we  are  of  opin- 
ion that  the  ordinance  of  April  18,  1911, 
which  Is  called  in  question  by  this  proceed- 
ing, is  not  In  conflict  with  section  140  of  the 
tax  bill,  that  the  city  council  had  the  pow- 
er under  its  charter  to  enact  the  same,  and 
that  the  judgment  of  the  hustings  court  of 
the  city  of  Richmond,  so  holding,  must  be  af- 
firmed. 

Affirmed. 

78  S.E.-^1 


018  Va.  78«) 
THORNTON  v.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

18,  1912.) 

1.  Banks  and  Banking  (§  62*)— Surplusaqb. 

Where  an  indictment  charged  an  officer 
of  a  bank  with  a  violation  of  Code  1904,  §§ 
1169,  1170,  requiring  banking  corporations  to 
render  statements  to  the  Corporation  Commis- 
sion, and  punishing  any  bankm^  officer  making 
a  false  statement,  an  allegation  charging  a 
failure  to  comply  with  section  1160,  requiring 
the  directors  once  in  three  months  to  examine 
tile  moneys  of  the  bank,  and  settle  the  cash* 
ier's  accounts,  must  be  treated  as  surplusage 
on  demurrer. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  {  62.*] 

2.  iNDiencENT  and  Infobmation  (K  133, 
147*) —  Defects— Subplusaqs-^Manneb  of 
Raising  Objections. 

Where  an  indictment  contains  surplusage, 
the  remedy  is  by  motion  to  strike  the  objec- 
tionable allegations  or  by  motion  to  exclude 
testimony  in  support  thereof,  or  by  an  instruc- 
tion to  disregard  such  allegations  and  evidence 
in  support  of  them,  but  the  objection  caimot  be 
reached  by  demurrer. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  fS  133,  147.*] 

3.  Criminal  Law  (|  1091*)'-Bill  of  Excep- 
tions—Requisites. 

Where  the  body  of  the  evidence  was  not 
copied  into  a  skeleton  bill  of  exceptions  signed 
by  the  judge  or  attached  to  the  bill,  but  ap- 
peared in  separate  and  distinct  papers  and  in 
the  stenographer's  report  of  the  evidence  and 
not  identified,  the  evidence  was  not  a  part  of 
the    record   on   appeal    - 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Dec  Dig.  §  1001.*] 

4.  Criminal  Law  (§  450*) —Opinion  Bvi* 
dence— Conclusions  of  Witness. 

On  the  trial  of  an  officer  of  a  bank  for 
making  a  false  statement  of  the  financial  con- 
dition of  the  bank,  in  violation  of  Code  1904, 
II  1169,  1170,  a  question  asked  a  witness  for 
the  prosecution,  '^Taking  all  your  information 
up  to  the  present  time,  including  your  investi- 
gation into  these  books,  have  you  been  able  to 
reach  a  conclusion  that  [accused]  made  a  true 
statement  as  to  the  condition  of  this  bank?" 
called  for  an  opinion  on  an  issue  for  the  jury, 
and  the  allo|V'ance  of  an  answer  that  the  state- 
ment was  not  true  was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  103G;   Dec.  Dig.  |  4J30.*J 

Error  to  Circuit  Court,  Charlotte  County. 
F.  C.  Thornton  was  convicted  of  crime, 
and  be  brings  error.    Reversed. 

H.  D.  Flood  and  W.  C.  Carrington,  for 
plaintiff  in  error.  The  Attorney  General,  for 
the  Commonwealth. 


KEITH,  .P.  F.  O.  Thornton  was  indicted 
in  the  circuit  court  of  Charlotte  county  for 
having  made  to  the  State  Corporation  Com- 
mission a  false  statement  of  the  financial 
condition  of  the  Charlotte  Banking  &  Insur- 
ance Company,  knowing  it  to  be  false,  and 
he  being  the  cashier  of  that  institution.  He 
demurred  to  this  indictment,  the  demurrer 
was  overruled,  he  pleaded  not  guilty,  and 
upon  the  trial  of  that  issue  the  Jury  found 
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bim  guilty,  and  fixed  liis  ImprLsonment  in 
the  state  penitentiary  for  one  year,  and 
assessed  a  fine  against  bim  of  $700,  and  to 
that  judgment  he  has  obtained  a  writ  of 
error. 

The  first  error  assigned  is  to  the  Judgment 
of  the  court  overruling  the  demurrer  to  the 
Indictment. 

The  prosecution  relied  upon  sections  1160, 
1169,  and  1170  of  the  Code  of  1904. 

It  is  conceded,  or  if  not  conceded  there 
can  be  no  doubt,  that  the  indictment  states 
a  case  under  tlie  last  two  sections  above  re- 
ferred to,  the  first  of  which  requires  that 
every  bank  and  banklog  institution  chartered 
under  the  laws  of  the  state  of  Virginia  and 
doing  a  banking  business  therein  shall  annu- 
ally report  to  the  State  Corporation  Commis- 
sion its  financial  condition  at  such  times  as 
the  State  Corporation  Commission  may  by 
its  rules  prescribe,  identically  as  the  na- 
tional banks  organized  under  the  laws  of  the 
United  States  are  required  to  make  their 
statements  to  the  Comptroller  of  the  Cur- 
rency. The  statem^its  are  to  be  made  in  ac- 
cordance with  forms  prescribed  by  the  Cor- 
poration Commission,  certified  under  oath  by 
the  president  or  cashier  of  the  bank,  and 
attested  by  at  least  three  of  its  directors. 
It  is  made  the  duty  of  the  Corporation  Com- 
mission to  call  upon  such  companies,  banks, 
and  banking  institutions  for  the  statements 
mentioned,  and  at  the  time  prescribed,  and 
to  have  prepared  such  forms  as  may  be  nec- 
essary to  carry  out  the  provisions  of  the  law. 
The  Corporation  Commission  Is  required  at 
least  once  in  every  year,  and  at  such  other 
times  as  they  may  deem  necessary,  to  cause 
to  be  examined  each  and  every  such  bank 
and  banking  institution  designated  as  a 
state  depository,  all  the  expense  Incident 
thereto  to  be  borne  by  the  bank  or  institu- 
tion so  examined. 

By  section  1170  it  Is  provided  that  any 
such  joint  stock  company,  bank*  or  banking 
Institution,  etc.,  failing  to  comply  with  the 
provisions  of  section  1169  for  a  period  longer 
than  30  days  after  being  called  upon  by  the 
State  Corporation  Commission,  shall  be  fined 
not  less  than  $100  nor  more  than  $1,000. 
The  Corporation  Conmiission  Is  required  to 
give  notice  of  such  default  In  some  news- 
paper, as  provided  In  the  preceding  section, 
and  any  officer  of  any  such  joint-stock  com- 
pany, bank,  banking  institution,  etc.,  who 
knowingly  makes  a  false  statement  of  the 
condition  of  any  such  bank,  shall  be  deemed 
guilty  of  a  felony,  and,  upon  conviction, 
shall  be  fined  not  less  than  $100  nor  more 
than  $5,000,  and  imprisoned  in  the  peniten- 
tiary not  less  than  1  nor  more  than  10  years. 

[1]  In  the  Indictment  under  consideration, 
there  is  embraced  a  charge  not  only  of  fail- 
ure to  comply  with  the  sections  just  cited 
(1169  and  1170),  but  there  was  a  charge  of 
failure  to  comply  with  section  1160,  which  is 
as  follows:  "The  directors  shall,  once  In 
three  months  at  the  least,  cause  an  exam* 


ination  to  be  made  of  the  moneys  of  the  t>ank, 
and  a  settlement  to  be  made  of  the  accounts 
of  the  cashier,  a  statement  of  which  exam« 
Ination  and  settlement  shall  be  recorded  with 
the  proceedings  of  the  board." 

The  contention  of  plaintiff  in  error  Is  that 
section  1160  has  no  proper  place  In  the  In- 
dictment ;  that  the  offense  for  which  he  was 
tried  and  punished  is  fully  provided  for  In 
sections  1169  and  1170;  and  that  the  Intro- 
duction of  section  1160  was  and  Is  prejudi- 
cial to  his  rights. 

This  may  be  true,  but  the  objection  cannot 
be  availed  of  upon  a  demurrer  to  the  Indict- 
ment That  indictment,  as  we  have  said, 
states  a  sufficient  case  against  the  plaintiff 
in  error.  Such  being  the  fact,  the  reference 
to  section  1160  Is  surplusage,  and  does  not 
vitiate  the  Indictment  Stephens  on  Plead- 
ing, p.  424. 

In  Bishop's  Criminal  Procedure  (4th  Ed.) 
{  478,  surplusage  is  defined  to  be  "any  alle- 
gation without  which  the  pleading  would 
remain  adequate  In  law."  And  in  section 
479  it  Is  said:  "An  Indictment,  either  on  a 
statute  or  at  the  common  law,  fully  setting 
out  the  offense,  is  not  rendered  ill  by  the 
addition  of  matter  aggravating  it  beyond  the 
law's  defining." 

[2]  While  it  cannot  be  reached  by  demur- 
rer, there  are  other  modes  by  which  It  can 
be  done:  By  a  motion  to  strike  out  the  sur- 
plus statement  or  averment  from  the  In- 
dictment; by  a  motion  to  exclude  testimony 
sought  to  be  introduced  In  support  of  soch 
an  averment;  or  by  an  Instruction  to  the 
jury  to  disregard  the  averment  and  all  evi- 
dence in  support  of  It.  Ck>unsel  for  plaintiff 
In  error  recognized  that  the  proceeding  by 
demurrer  could  not  be  trusted  to  afford  re- 
lief, and  sought  to  accomplish  the  result  by 
means  of  an  objection  to  an  Instruction  of- 
fered by  the  commonwealth;  but  with  that 
aspect  of  the  case  we  shall  deal  later  on. 

[3]  During  the  progress  of  the  trial  29 
bills  of  exceptions  were  taken,  and  we  are 
met  at  the  threshold  of  the  case  with  the 
objection  upon  the  part  of  the  commonwealth 
that  in  none  of  those  bills  are  the  papers 
or  documents  which  are  referred  to,  or  the 
evidence  of  witnesses,  so  identified  as  to 
constitute  a  record  proper  for  our  consid- 
eration. 

We  regret  that  this  difficulty  Is  one  of 
such  frequent  occurrence,  and  we  shall  not 
attempt  to  fix  the  responsibility  for  the  omis- 
sion or  further  animadvert  upon  the  fact 
than  to  say  that,  while  it  is  a  matter  of  pro- 
found regret  that  such  should  be  the  case, 
we  have  no  choice  but  to  enforce  the  law  as 
we  find  it  Those  who  are  not  responsible 
for  the  administration  of  justice  in  accord- 
ance with  established  modes  of  procedure 
easily  dispose  of  such  objections  by  de- 
nouncing them  as  technical,  but  whUe  tech- 
nical nothing  can  be  of  higher  importance  In 
the  administration  of  justice  than  that  the 
record  upon  which  the  courts  are  required  to 
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act  should  be  ascertained  wltli  certainty, 
and  so  attested  as  to  leave  no  doubt  of  Its 
authenticity.  In  order  that  the  law  pertain- 
ing to  it  may  be  safely  and  Intelligently  de- 
clared and  the  rights  of  individuals  and  of 
society  duly  protected. 

All  of  the  bills  of  exceptions  in  this  case, 
from  the  first  to  the  last  (except  perhaps 
the  fourth  and  ninth),  hang  upon  bill  of  ex- 
ceptions numbered  29,  which  is  what  is 
known  as  a  skeleton  bUl — ^that  is  to  say,  it 
is  one  into  which  the  evidence,  whether  doc- 
umentary or  the  testimony  of  witnesses,  is 
not  copied  into  the  bill  itself,  which  is  sign- 
ed by  the  judge,  but  the  body  of  the  evi- 
dence, documentary  and  otherwise,  appears 
in  s^arate  and  distinct  papers  and  in  the 
stenographer's  report  of  the  evidence.  It 
is  obvious,  therefore,  that  the  mere  signature 
of  the  Judge  to  such  a  bill  leaves  it  Incom- 
plete, and  that  it  becomes  necessary  to  Iden- 
tify the  papers  referred  to  and  the  evidence 
of  the  witnesses  contained  in  the  stenogra- 
pher's report  in  such  manner  as  to  leave  no 
doubt,  when  found  In  the  record,  that  they 
constitute  the  papers  and  stenographer*s 
report  referred  to  in  the  bill. 

In  the  body  of  bill  of  exceptions  No.  29, 
it  is  said  that  "the  commonwealth  to  main- 
tain the  issue  Joined  on  its  part  Introduced 
the  following  evidence  in  chief,  which  Is  as 
follows,  to  wit:  (Here  insert  the  evidence 
introduced  by  the  commonwealth  as  shown 
by  the  evidence  written  up  by  the  stenog- 
raphers and  marked  'Stenographer's  Report 
of  Evidence,  Nos.  1  and  2,'  and  identified 
by  the  signature  of  the  judge  of  this  court.) 
And  thereupon  the  defendant  to  maintain 
his  defense  on  the  Issue  joined,  introduced 
the  following  evidence,  which  is  as  follows, 
to  wit:  (Here  insert  all  the  evidence  intro- 
duced by  the  defendant  as  shown  by  the  said 
'Stenographer's  Reports  of  Evidence  Nos.  1 
and  2,'  identified  by  the  signature  of  the 
judge  of  this  court)  And  thereupon  the 
commonwealth  to  further  maintain  the  is- 
sue joined  on  its  part  introduced  In  rebuttal 
the  following  evidence,  which  is  as  follows, 
to  wit:  (Here  insert  all  of  the  evidence  in- 
troduced by  the  commonwealth  in  rebuttal  as 
shown  by  the  said  'Stenographer's  Report 
of  Evidence  Nos.  1  and  2,'  Identified  by  the 
signature  of  the  judge  of  this  court)  Which 
said  stenographer's  reports  of  the  said  evi- 
dence aire  filed  herewith  and  are  relied  up- 
on and  made  a  part  of  this  exception,  and 
the  foregoing  being  all  of  the  evidence  in- 
troduced except  the  following,  to  wit:  The 
certified  copies  of  the  charter  of  the  Char- 
lotte Banking  ft  Insurance  Company  from 
the  clerk's  office  of  Charlotte  and  from  the 
office  of  the  Secretary  of  the  Common- 
wealth," and  other  papers  Introduced  in  evi- 
dence. 

The  trouble  is  that  the  signature  of  the 
judge  of  the  circuit  court,  by  which  the  re- 
port of  evidence  and  the  papers  referred  to 
were  to  be  identified,  is  nowhere  to  be  found 


in  the  record,  and  there  is  as  a  matter  of 
fact  no  such  identification — ^indeed  no  identi- 
fying mark  whatever. 

These  are  the  facta  with  reference  to  bill 
of  exceptions  No.  29,  and  all  others,  we  be- 
lieve, except  Nos.  4  and  9. 

No.  4  refers  to  a  statement  purporting  to 
be  made  by  the  cashier,  Thornton,  ''in  the 
words  and  figures  following,  to  wit:  (Here 
insert  statement)  And  also  the  original 
statement  made  by  F.  C.  Thornton  to  the 
State  Corporation  Commission  under  date  of 
the  24th  day  of  May,  1909,  which  original 
statement  is  in  the  words  and  figures  follow- 
ing, to  wit:  [Here  copy  original  statement]*' 
The  difficulty  here  is  that  the  papers  refer- 
red to  are  not  copied  into  or  attached  to  the 
bill  of  exceptions,  nor  are  they  identified  or 
earmarked  In  any  way. 

In  Kecoughtan  Lodge  v.  Stelner,  106  Va. 
589,  56  S.  E.  669,  it  is  said:  "Where  a  bUl  of 
exception  states  tiiat  all  of  the  evidence  in  a 
case  is  certified  in  bill  of  exception  No.  2, 
and  bill  No.  2  states  that  the  'evidence  as 
certified  by  the  court  is  in  the  words  and 
figures  following,  to  wit,'  and  the  stenog- 
rapher's report  of  the  evidence,  indorsed  by 
counsel  on  both  sides  as  a  correct  copy,  and 
signed  by  the  trial  judge,  is  securely  attach- 
ed to  the  bill  of  exception  by  paper  fasten- 
ers, the  bill  of  exception  and  report  of  the 
evidence  are  so  articulated  as  to  form  but 
one  paper,  and  sufficiently  identifies  the  evi- 
dence referred  to  in  the  bill  of  exceptions." 

In  U.  S.  Mineral  Co.  v.  Camden,  106  Va. 
663,  66  S.  E.  561,  117  Am.  St  Rep.  1028, 
it  was  held  that  "a  paper  filed  in  the  record, 
without  identification  of  any  kind  whatever, 
which  purports  to  set  out  the  evidence  given 
on  the  trial,  at  the  end  of  which  Is  a  cer- 
tificate of  the  judge  presiding  at  the  trial, 
'I  hereby  certify  that  the  foregoing  is  all 
the  evidence  in  this  case,'  is  not  a  bill  of  ex- 
ception, and  cannot  be  made  to  serve  its 
function.  It  cannot  be  used  as  a  basis  of 
review  of  the  action  of.  the  trial  judge  in 
granting  and  refusing  instructions  based  on 
the  evidence,  or  in  overruling  a  motion  for 
a  new  trial  on  the  ground  that  the  verdict 
is  contrary  to  the  law  and  the  evidence.*' 

In  Norfolk  ft  Western  Ry.  Co.  v.  Rhodes, 

109  Va.  176,  63  S.  E.  445,  it  appeared  that 
the  bin  of  exceptions,  which  after  certifying 
that  the  plaintiff  and  defendant  each  intro- 
duced evidence,  said,  "all  of  which  evidence, 
both  for  the  plaintiff  and  the  defendant,  is 
found  in  a  typewrltt^  booklet  now  marked 
'A,'  and  Is  adopted  by  the  court  as  the  evi- 
dence Introduced  by  the  plaintiff  and  the 
defendant,  and  that  it  contains  all  the  evi- 
dence offered  by  them,"  and  it  was  held  that 
the  bill  of  exceptions  sufficiently  identified 
the  evidence,  and  made  it  a  part  of  the  re^ 
ord  of  the  case. 

In  Standard  Peanut  Company  y.  Wilson, 

110  Va.  650,  66  S.  E.  772,  it  was  held  that' 
"It  must  appear  from  the  record  itself  when 
the  bill  oif  exception  was  signed  and  thereby 
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made  a  part  of  the  record.  That  fact  can- 
not  be  made  to  depend  npon  parol  evidence. 
Neither  parol  evidence,  nor  custom,  nor  long 
practice  In  a  partLcolar  court,  will  avail  to 
add  to  or  take  from  the  record  as  made  un- 
der the  supervision  of  the  trial  judge.  A 
statement  by  the  clerk  which  is  no  part  of 
the  final  order  in  a  cause  and  not  authorized 
by  the  trial  Judge,  but  which  is  inserted  by 
him  in  making  up  the  record  for  this  court, 
that  'the  bUls  of  exception  referred  to  in 
the  foregohig  order  are  in  the  words  and 
figures  following,  to  wit,'  is  no  part  of  the 
record." 

In  Hot  Springs  Lumber  Go.  t.  Revercomb, 
110  Ya.  240,  65  S.  E.  657,  speaking  of  iden- 
tification of  bills  of  exceptions,  the  court 
said:  "If  not  so  identified  within  the  time 
prescribed  by  law  for  taking  the  bUl,  it  can- 
not be  so  identified  afterwards.  The  identi- 
fication of  the  evidence  to  be  inserted  in  a 
bill  of  exception  is  a  Judicial  act  to  be  per; 
formed  by  the  Judge  himself  within  the  time 
prescribed  for  filing  the  bill,  and  cannot  be 
delegated  to  the  clerk.  A  skeleton  bill  con- 
taining such  expressions,  as  Hiere  insert  the 
evidence,'  without  earmarking  the  evidence 
to  be  inserted,  is  not  a  compliance  with  the 
law." 

The  citations  which  we  have  given  show 
what  the  law  is  in  this  court ;  and  it  differs 
in  no  respect  from  the  practice  in  other 
courts. 

In  the  case  of  Atchison,  etc.,  R.  Co.  y. 
Wagner,  19  Kan.  335,  the  opinion  was  de- 
livered by  Judge  Brewer,  afterwards  a  dis- 
tinguished Justice  of  the  Supreme  Court 
Speaking  of  bills  of  exceptions,  he  said:  **A 
bill  of  exceptions  is  a  record,  and  like  any 
other  record  is  not  to  be  established  by 
parol  testimony,  but  must  carry  on  its  face 
the  evidences  of  its  own  integrity  and  com- 
pleteness.  While  what  is  familiarly  known 
as  a  skeleton  bill — that  is,  a  bill  which  pro- 
vides for  the  subsequent  copying  by  the  clerk 
into  it  and  as  a  part  of  it  some  paper  or  doc- 
ument— is  allowed,  yet,  to  make  such  a  bill 
valid  and  complete,  these  rules  must  be  re- 
garded: (1)  The  bill,  in  referring  to  such  pa- 
per or  document,  must  purport  to  incorpo- 
rate it  into  and  make  it  a  part  of  the  bill.  A 
mere  reference  to  it,  although  such  as  to 
identify  it  beyond  doubt,  or  a  statement  that 
it  was  in  evidence,  is  not  sufficient  (2)  The 
document  must  itself,  at  the  time  of  the  sig- 
nature of  the  bill,  be  in  existence,  written 
out  and  complete.  (3)  It  must  be  annexed  to 
the  bill,  and  referred  to  as  annexed,  or  It 
must  be  so  marked  by  letter,  number,  or  oth- 
er means  of  identification  mentioned  in  the 
bill  as  to  leave  no  doubt  when  found  in  the 
record  that  it  is  the  one  referred  to  in  the 
bill  and  these  means  of  identification  must 
be  obvious  to  all,  so  that  any  one  examining 
the  record  can  know  what  document  is  to 
be  inserted,  or  after  insertion  that  the  clerk 
has  made  no  mistake.*' 


The  decisions  of  the  Supreme  Court  of  the 
United  States  are  to  the  like  effect 

In  Leftwitch  v.  Lecanu,  4  Wall.  187,  IS  li 
E>d.  388,  Judge  Miller  said:  "If  a  paper 
which  is  to  constitute  a  part  of  a  bill  of  ^- 
ceptions  is  not  incorporated  into  the  body  of 
the  bill,  it  must  be  annexed  to  it,  or  so  mark- 
ed by  letter,  number,  or  other  means  of  Iden- 
tification mentioned  in  the  bill,  as  to  leave 
no  doubt,  when  found  in  the  record,  that  it 
is  the  one  referred  to  in  the  bill  of  excep- 
tions, or  it  will  not  be  considered."  See,  al- 
so, Muller  T.  Ehlers,  91  U.  S.  250,  23  li.  Bd. 
310;  U.  S.  T.  Jones,  149  U.  S.  262,  13  Sup. 
Ct  840,  37  L.  Ed.  726 ;  Michigan  Ins.  Co.  t. 
Eldred,  143  U.  S.  293,  12  Sup.  Ct  450,  36  Ii. 
Ed.  162 ;  Origet  v.  U.  S.,  125  U.  S.  240,  8  Snpi 
Ct  846,  31  L.  Ed.  743 ;  Malony  y.  Adslt,  175 
U.  S.  287,  20  Sup.  Ct  115,  44  L.  Ed.  163; 
Yellow  Poplar  Lumber  Co.  y.  Chapman,  74 
Fed.  448,  20  C.  C.  A.  503;  Oxford  &  Coast 
Line  R.  Co.  v.  Union  Bank  of  Richmond,  153 
Fed.  723,  82  a  C.  A.  609;  Harvey  v.  State,  5 
Ind.  App.  422,  31  N.  E.  835;  ShUetto  t. 
Thacker,  43  Ohio  St  63,  1  N.  EX  438 ;  Cobam 
V.  Murray,  2  Me.  336;  Lynch  T.  Craney,  05 
Mich.  199.  54  N.  W.  879. 

[41  Bill  of  exceptions  No.  9  makes  no  ref- 
erence to  the  evidence  as  contained  in  bill  of 
exceptions  No.  29,  but  is  complete  in  Its^f, 
and  is  as  follows:  ''Allen  Talbott,  a  witness 
for  the  commonwealth,  was  asked  the  fol- 
lowing question:  'Taking  all  of  your  in- 
formation, up  to  the  present  time,  including 
your  investigation  into  these  books,  have  you 
been  able  to  reach  a  conclusion  that  Mr. 
Thornton  made  a  true  statement  as  to  the 
condition  of  this  bank?  A.  No,  sir;  it  was 
not  a  true  statement' — to  the  introduction  of 
which  evidence  the  defendant,  by  counsel,  ob- 
jected, and  moved  the  court  to  exclude  the 
same  from  the  Jury  on  the  ground  that  the 
same  was  not  admissible  in  law  on  the  is- 
sue Joined,  etc."  The  court  allowed  the  evi- 
dence to  go  before  the  Jury,  and  it  was  duly 
excepted  to. 

The  very  issue  which  the  Jury  were  sworn 
to  try  was  wliether  or  not  the  defendant, 
Thornton,  had  made  a  true  statement  as  to 
the  condition  of  the  bank.  The  question  and 
answer  take  that  issue  from  the  Jury  and 
submit  it  to  the  witness,  and  upon  that  evi- 
dence alone,  tf  admissible,  the  prisoner  might 
have  been  found  guilty.  It  may  be  said  that 
the  witness  was  an  expert,  and  liis  opinion, 
therefore,  admissible  in  evidence.  It  may  be 
said  that,  if  all  the  evidence  before  the  Jury 
were  before  the  court,  it  would  have  Justi- 
fied the  question  and  the  answw;  but  the 
evidence  that  may  have  been  before  the  Jury 
is  not  before  the  court  It  is  contained  in 
bill  of  exceptions  No.  29,  and  must  stand  or 
fall  with  that  bill  of  exceptions,  and  this 
bill  of  exceptions  must  be  treated  and  con- 
sidered as  though  it  stood  alone  in  this  rec- 
ord, and,  so  considered,  we  have  no  doubt 
that  it  presents  reversible  error. 
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But  ft  is  said,  on  the  other  hand,  that  this 
was  not  opinion  evidence;  that  it  called  for 
the  statement  of  a  fact  If  the  qnestion  had 
been  confined  to  what  the  witness  had  dis- 
covered from  an  examination  of  the  books, 
there  wonld  be  some  force  In  this  contention ; 
but  the  qnestion  had  a  much  wider  range, 
and  asked  for  his  conclusion  resting  upon  all 
the  information  in  his  possession  up  to  the 
time  the  question  was  asked:  "Including 
your  investigation  into  these  books,  have  you 
be^i  able  to  reach  a  conclusion  that  Mr. 
Thornton  made  a  true  statement  as  to  the 
condition  of  this  bank?" — showing  clearly 
tliat  the  witness  was  not  to  be  confined  to  a 
mere  examination  of  the  books,  but  asked 
to  give  his  conclusion  based  upon  information 
in  his  possession  from  whatever  source  de- 
rived. 

For  the  foregoing  reasons,  we  are  of  opin- 
ion that  the  demurrer  to  the  indictment  was 
properly  overruled;  that  the  evidence  at- 
tempted to  be  presented  by  bill  of  exceptions 
No.  29  was  not  properly  authenticated,  and 
cannot  be  considered;  that  the  other  bills, 
except  bill  of  exceptions  No.  9,  are  depend- 
ent upon  the  tw^ty-ninth  bill,  and  the  rul- 
ings of  the  court  which  they  were  designed 
to  bring  before  us  for  review  cannot,  be  con- 
sidered; and,  finally,  that  the  admission  of 
the  testimony  contained  in  bill  of  exceptions 
No.  9  was  erroneous,  and  for  that  error  the 
Judgment  complained  of  must  be  reversed, 
and  the  case  remanded  for  a  new  trial  In  ac- 
cordance with  the  views  expressed  In  the 
foregoing  opinion. 

Reversed. 


(158  N.  C.  64) 
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1911.) 

L  Public  Lands   (|  ie4*)~GaANTS— Coun- 

TEBSIONINO      BY     SECBBTABT     OF     STATE    — 
"COUNTERSION. " 

A  land  grant  sealed  with  the  seal  of  the 
state,  signed  by  the  Governor,  and  counter- 
signea  on  the  opposite  side  of  the  sheet  bv  the 
Secretary  of  State  is  sufficient,  within  Const. 
art.  3,  {  16,  providing  that  grants  shall  be  seal- 
ed with  the  seal  of  the  state,  signed  by  the 
Governor,  and  countersigned  by  the  Secretary 
of  State;  the  word  '*conntersign'*  meaning  the 
signature  of  an  officer  to  a  writing,  signed  by 
a  superior,  to  attest  its  authenticity  (quoting 
2  Words  and  Phrases,  p.  1651). 

[Ed.    Note.-— For    other    cases,    see    Public 
Lands,  Cent  Dig.  {  478;  Dec.  Dig.  {  164.*] 

2.  PuBLio  Laivds  ({  164*)~Land  Gsants— 

COUNTEBSIQNINO    BT    SECBETABT    OV    STATK. 

A  land  grant,  countersigned  in  the  name  of 
the  Secretary  of  State,  per  his  chief  clerk,  is 
void,  because  the  statute  does  not  authorise 
the  countersigning  by  a  deputy  or  clerk. 

[Ed.    Note.—For    other    cases,    see    Public 
Lands,  Cent  Dig.  {  473;   Dec  Dig.  f  164.*] 

8.  Evidence  (I  845*)-^bstbacts  of  Gbants 
— Cebtivied  Copies. 
Under  Revisal  1905,  I  1596,  providing  that 
abstracts  of  grants  filed  in  the  office  of  the 


Secretary  of  State,  certified  by  him  as  tnie 
copies,  shall  be  admissible  in  e^dence  like  the 
original,  does  not  make  the  abstract  better  evi- 
dence than  the  registration  of  the  original  in 
the  designated  county;  and  where  the  grant  re- 
corded in  the  county  shows  a  countersigning  by 
the  Secretary  of  State,  per  his  chief  clerk,  an 
abstract,  not  containing  the  countersigning  by 
the  clerk,  cannot  be  received  in  evidence  to 
show  a  valid  grant 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1302-1314;    Dec.  Dig.  {  345.*] 

Hoke,  J.,  dissenting  on  defendant's  appeal, 
and  Allen  and  Walker,  JJ.,  dissenting  on  plain- 
tiff's appeal. 

Appeal  from  Superior  Conrt,  Macon  Coun- 
ty; Cline,  Judge. 

Action  by  D.  J.  Richards  against  the  W. 
M.  Ritter  Lumber  Company.  From  the  Judg« 
ment  rendered,  both  parties  appeal.  New 
trial  granted  on  plaintifTs  appeal,  and  de- 
fendant's appeal  dismissed. 

Robertson  &  Benbow,  J.  Frank  Ray,  and 
Geo.  L.  Jones,  for  plaintiff.  L.  0.  Bellt  for 
defendant 

CLARK,  a  J.  [1]  Both  sides  appealed. 
The  plaintiff  offered  grant  No.  8,050.  This 
grant  was  duly  sealed  with  the  great  seal  of 
the  state,  with  a  plot  of  the  land  attached, 
and  is  signed  '*W.  W.  Holden,  Qovemor," 
and  on  the  opposite  side  of  the  sheet  are 
the  words:  "Secretary's  Office,  Feb.  3,  1868. 
H.  J.  Menninger,  Secretary  of  State" — ^which 
bears  the  same  date  as  the  grant  The  judge 
rejected  the  deed,  on  the  ground  that  it  was 
not  "countersigned."  In  this  there  was  ei^ 
ror.  There  is  no  decision  in  the  courts  of 
this  state,  or  in  any  other  that  we  have  been 
able  to  find,  which  authorizes  this  ruling. 
The  word  "countersign"  comes  from  the 
French  "contreslgne"  and  the  Latin  "contra 
signum."  Webster's  International  Diction- 
ary gives  this  derivation,  and  says  the  mean- 
ing of  the  verb  "countersign"  is  to  "sign  on 
the  opposite  side,"  and  it  has,  secondarily, 
the  meaning  "to  sign  in  addition  to  the  sig- 
nature of  another."  Worcester's,  the  Cen- 
tury, and  Clarkson's  Standard  Dictionaries 
all  give  exactly  the  same  meaning.  The 
Century  further  says  that  it  means  "to  sup- 
eradd a  signature."  All  four  dictionaries 
give  the  meaning  of  the  noun  as  follows: 
"The  signature  of  a  secretary  or  other  offi- 
cer to  a  writing,  or  writings,  signed  by  the 
principal  or  superior  to  attest  its  authentic- 
ity." Words  and  Phrases  gives  the  same 
definition. 

It  is  well  settled  in  this  state  that  when 
a  signature  is  essential  to  the  validity  of 
an  instrument  it  is  not  necessary  that  the 
signature  appear*  at  the  end,  unless  the  stat- 
ute us^s  the  word  "subscribe."  Devereuz  v. 
McMahon,  108  N.  C.  134,  12  S.  E.  902,  12  L. 
K.  A.  205.  This  has  always  been  ruled  in 
this  state  in  regard  to  wills,  as  to  which  the 
signature  may  appear  anywhere.  If  this  Is 
true  of  a  "signature,"  it  must  also  be  true  of 


*For  other  cases  see  same  topic  sad  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  K«7  No.  Scries  A  Rep'r  Indezee 
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the  word  ''countersign."  It  has  been  often 
held  that  the  place  of  signing  Is  a  matter 
of  taste.  Adams  r.  Field,  21  Vt.  264;  Attor- 
ney General  v.  Clark,  26  R.  I.  474.  59  Atl. 
395 ;  9  A.  &  E.  Enc.  143 ;  36  Gyc.  441. 

The  Constitution  (article  3,  f  16)  provides 
that  there  shall  be  a  great  seal  of  the  state, 
and  adds,  "all  grants  and  commissions  shall 
be  sealed  with  'the  great  seal  of  the  state' 
signed  by  the  Governor  and  countersigned  by 
the  Secretary  of  State."  But  there  is  noth- 
ing In  this  or  in  any  statute  which  changes 
the  original  meaning  of  the  word,  which  is 
to  "sign  on  the  opposite  side"  of  the  sheet, 
or  its  derivative  meaning,  which  is  to  super- 
add another  signature,  as  "additional  evi- 
dence of  authenticity."  Mr.  Menninger,  the 
then  Secretary  of  State,  evidently  construed 
the  word  In  its  historical  sense,  to  sign  on 
the  opposite  side  of  the  sheet.  He  did  this, 
not  at  random,  but  officially,  because  the 
words  used  are:  "Secretary's  Office,  Feb.  3, 
1869.  H.  J.  Menninger,  Secretary  of  State." 
He  also  came  within  the  derivative  meaning, 
as  set  out  in  all  the  dictionaries,  because  he 
thus  superadded  his  signature  as  proof  of 
the  authenticity  of,  the  paper.  Originally  a 
grant  or  order  was  signed  by  the  king  and 
authenticated  by  the  great  seal  merely,  but 
subsequently,  especially  after  the  advent  of 
responsible  government,  "countersigning"  by 
a  minister  was  required,  and  this  was  usu- 
ally done  on  "the  other  side  of  the  sheet," 
as  the  word  signifies. 

The  original  grant  is  filed  in  the  record. 
There  is  no  question  made  by  any  one  but 
that  it  is  genuine.  This  is  shown  by  the 
great  seal  of  state.  When  that  appears,  the 
signatures  of  the  Governor  and  Secretary  of 
State  on  an  instrument,  thus  issued  from 
the  Secretary's  office,  are  presumed  to  be 
genuine.  They  are  protected  by  the  statute 
against  forgery,  and  by  the  presumption  of 
genuineness  of  the  signatures  upon  an  offi- 
cial document  thus  issued.  The  register  of 
deeds  of  the  county  acts  upon  such  instru- 
ment without  any  probate,  and  records  it  as 
was  done  in  this  case.  A  reference  to  the 
office  of  the  Secretary  of  State  shows  that 
this  grant  was  duly  entered,  and  that  the 
grant  was  issued  in  payment  of  the  sum 
therein  recited.  An  instrument,  unquestion- 
ably genuine  and  authenticated,  and  issued 
in  consideration  of  the  money  duly  received 
by  the  state  therefor,  should  not  be  set  aside 
upon  any  controversy  as  to  where  a  signa- 
ture should  be  placed.  The  presumption  is 
that  the  official  act  of  the  Secretary  was 
correct,  when,  acting  on  his  own  judgment, 
he  placed  the  signature  on  the  opposite  side 
of  the  sheet,  and  when  there  is  no  statute 
or  decision  requiring  it  to  be  placed  else- 
where. 

The  defendant  contends  that  the  word 
"countersign"  means  to  sign  on  the  opposite 
side  of  the  same  page.  But  there  is  no  stat- 
ute or  decision  which  provides  this,  and  the 
place  where  the  defendant  says  the  Secre- 


tary should  sign  is  not  on  the  opposite  side 
of  the  page,  but  in  immediate  Juxtaposition 
to  the  Governor's  signature.  It  is  true  that 
there  does  appear  printed  at  that  place  the 
words  "By  command,"  and  a  blank  space, 
followed  by  the  words  "Secretary  of  State," 
but  there  is  no  statute  requiring  this,  and  all 
that  we  know  is  that  the  words  were  put 
there  by  the  printer.  The  Secretary  of  State 
himself  construed  the  meaning  of  the  word 
"countersign"  to  be  "to  sign  on  the  opiH)site 
side"  of  the  sheet,  and  wrote  his  name  with 
more  formality:  "Secretary's  Office,  Feb.  3, 
1869.  H.  J.  Menninger,  Secretary  of  State.*" 
There  is  no  authority  anywhere  for  the  use 
of  the  words  "By  command." 

The  grant  being  undeniably  genuine,  and 
duly  issued  upon  payment  of  the  considera- 
tion, authenticated  by  the  great  seal,  signed 
by  the  Governor  and  by  the  Secretary  of 
State,  both  officially,  we  cannot  hold  that  it 
was  not  "countersigned,"  because  the  place 
where  the  Secretary  added  his  signature, 
with  the  title  of  his  office,  was  not  at  the 
partlctilar  spot  on  the  grant  which  the  de- 
fendant contends  for.  The  essential  thing 
is  the  additional  signature,  not  its  location, 
with  the  evidence  of  the  intent  to  authenti- 
cate, which  is  here  shown  by  the  use  of  the 
words  which  show,  not  only  that  the  grant 
was  signed  by  "the  Secretary  of  State^**  but 
in  his  office. 

12]  The  defendant  offered  grant  3,083. 
The  plaintiff  objected  to  this  grant,  because 
the  grant,  as  recorded  in  Macon  county, 
shows  that  the  only  indication  of  counter- 
signing is  as  follows:  "By  command.  H.  J. 
Menninger,  Secretary  of  State,  per  T.  J. 
Menninger,  Chief  Clerk."  In  Beam  v.  Jen- 
nings, 96  N.  C.  82,  2  S.  E.  245,  this  very 
point  was  presented,  and  the  court  held  that 
the  statute  did  not  authorize  the  counter- 
signing of  a  grant  to  be  done  by  a  deputy 
or  clerk ;  and  therefore  that  such  grant  was 
void.  The  Legislature  of  1905  (chapter  512) 
accepted  that  view,  and  validated  all  grants 
thus  defectively  authenticated,  adding,  "that 
nothing  herein  contained  shall  interfere  with 
vested  rights."  Therefore,  as  to  the  plain- 
tiff, this  grant  3,083  was  void,  and  should 
have  been  rejected. 

[3]  It  is  true  that  Revisal  1905,  {  1596, 
provides  that  "all  abstracts  of  grants  which 
may  be  filed  in  the  office  of  Secretary  of 
State,  certified  by  him  as  true  copies,  shall 
be  as  good  evidence  in  any  court  as  the  orig- 
al."  The  defendant,  instead  of  the  origi- 
nal, offered  an  abstract,  which  did  not  con- 
tain the  defective  countersigning  by  the  dep- 
uty clerk.  The  statute  does  not  make  the 
abstract  any  better  evidence  than  the  regis- 
tration of  the  original  (Revisal,  f,  1598),  and 
the  inherent  probability  is  that  the  words 
**per  T.  J.  Menninger,  Chief  Clerk,"  were 
copied  by  the  register  of  deeds^  in  Macon 
county,  from  the  grant  as  actually  issued. 
It  is  not  probable  that  it  would  have  ever 
occurred  to  him,  out  of  his  own  head,  it 
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transcribe  those  words,  If  not  in  the  grant 
Whereas,  the  abstract  might  have  been  made 
in  the  Secretary  of  State's  office  with  the 
careless  omission  of  those  words.  As  the  ab- 
stract is  no  better  evidence,  under  the  stat- 
ute, than  the  record  in  Macon  county,  the 
case  should  go  back,  that  the  jury  may  find 
which  is  the  better  evidence.  The  plaintiff 
may  serve  notice  on  the  defendant  to  pro- 
duce the  original  grant,  and,  if  found,  of 
course,  it  will  settle  the  controversy,  as  that 
is  the  best  evidence.  On  account  of  these 
errors,  there  must  be  a  new  trial,  and  it 
is  unnecessary  to  consider  the  other  excep- 
tions in  the  record. 

Defendant's  appeal  dismissed.  In  plain- 
tiff's appeal,  new  trial. 

BROWN,  J.,  concurs. 

HOKE,  J.  (concurring  in  result).  I  concur 
in  the  disposition  made  of  the  case,  being  of 
opinion  that,  on  the  testimony,  there  was  a 
sufficient  countersigning  of  the  grants  in 
question,  within  the  meaning  of  the  Consti- 
tution and  statutes.  I  am  of  opinion,  fur- 
ther, that  under  the  conditions  and  careful 
methods  known  to  exist  in  the  office  of  the 
Secretary  of  State,  and  of  which  we  may, 
to  this  extent,  take  judicial  notice  (Furni- 
ture Co.  V.  Express  Co.,  144  N.  C.  639,  57 
S.  EL  458),  where  a  grant,  under  the  seal  of 
the  state,  has  been  attested  by  the  Governor 
and  countersigned  in  the  name  of  the  Sec- 
retary of  State,  per  his  chief  clerli,  and  to 
the  issuance  of  which  no  suspicion  has  at- 
tached, and  no  reason  for  such  suspicion  is 
suggested  or  shown,  the  same  should  be 
held  a  valid  grant  It  should  be  presumed 
that  such  a  grant  was  countersigned  in  the 
presence  of  the  Secretary  of  State,  and  by 
his  direction;  and  that  the  case  of  Beam  v. 
Jennings,  96  N.  C.  82,  2  S.  E.  245,  to  the 
extent  that  it  contravenes  this  position,  was 
not  well  decided,  and  should  be  overruled. 

ALLEN,  J.  I  dissent  from  the  opinion  of 
the  court  on  the  plaintiff's  appeal,  and  con- 
cur on  the  defendant's  appeal,  but  do  not 
care  to  do  more  than  note  the  difference  in 
the  facts,  and  to  state,  without  discussion, 
my  view  of  the  law. 

On  the  plaintifTs  appeal,  the  question  is 
presented  of  the  admissibility  of  a  paper, 
purporting  to  be  a  grant,  which  was  signed 
by  the  Governor,  and  the  great  seal  attached, 
but  which  had  no  signature  of  any  officer  or 
clerk  on  the  page  which  the  Governor  signed. 
On  the  back  of  this  paper  appear  the  words: 
"Secretary's  Office,  Feb.  3,  1869.  H.  J.  Men- 
ninger.  Secretary  of  State" — ^but  no  evidence 
was  introduced  that  this  indorsement  was  in 
the  handwriting  of  H.  J.  Menninger,  or  that 
it  was  on  the  paper  when  it  came  from  the 
office  of  Secretary  of  State. 

The  Constitution  (article  3,  8  16)  says:  "All 
grants  and  commissions  shall  be  issued  In 
the  name  and  by  the  authority  of  the  state 


of  North  Carolina,  sealed  with  the  great  seal 
of  the  state,  signed  by  the  Governor  and 
countersigned  by  the  Secretary  of  State." 
This  language  was  construed,  in  1820,  in 
Hunter  v.  Williams,  8  N.  0.  221,  a  part  of  it, 
at  that  time,  being  in  the  Constitution,  and 
a  part  in  a  legislative  act,  and  the  court 
there  says:  'The  Constitution  (section  36) 
declares  that  all  grants  shall  run  in  the  name 
of  the  state  and  bear  test,  and  be  signed  by 
the  Governor.  The  year  after  the  adoption 
of  the  Constitution  the  Legislature,  at  their 
November  session,  declares  that  the  Secre- 
tary shall  make  out  grants  for  all  surveys 
returned  to  his  office,  which  grants  shall  be 
authenticated  by  the  Governor  and  counter- 
signed  by  the  Secretary.  Act  of  Assembly 
1777,  c.  1,  {  11.  This  is  the  only  mode  point- 
ed out  by  the  Legislature,  whereby  individ- 
uals can  acquire  a  right  to  the  unappropri- 
ated lands ;  and  if  it  be  not  pursued  no  right 
can  be  acquired,  in  any  other  way,  sooner 
than  if  no  mode  at  all  had  been  pointed  out 
Nothing,  therefore,  passed  by  this  instru- 
ment, as  it  is  not  pretended  that  Mr.  Martin 
had  title  individually.'* 

•When  the  Constitution  says  a  grant  shall 
be  issued  under  the  great  seal,  and  shall  be 
signed  by  the  Gtovemor,  and  countersigned 
by  the  Secretary  of  State,  I  think  we  may 
dispense  with  the  seal  or  the  signature  of 
the  Governor,  if  we  can  hold  tliat  it  la  not 
necessary  for  the  Secretary  of  State  to  coun- 
tersign. 

If  evidence  of  the  handwriting  on  the  bac^ 
of  the  paper  had  been  introduced,  I  do  not 
think  it  would  amount  to  more  than  an  office 
entry,  and  it  would  not  be  a  countersigning; 
but  the  paper,  when  offered  at  the  trial,  did 
not  come  from  the  office  of  Secretary  of 
State,  but  was  produced  by  the  plaintiff,  and 
he  offered  no  evidence  of  handwriting,  or  as 
to  the  time  when  the  Indorsement  first  ap- 
peared on  the  paper.  So  far  as  we  can  see, 
it  may  have  been  written  after  the  paper  left 
the  office  of  Secretary  of  State. 

On  the  defendant's  appeal,  it  appears  that 
the  defendant  claimed  under  a  paper  pur- 
porting to  be  grant  No.  3,083,  under  the  great 
seal,  which  was  signed  by  the  Governor  and 
countersigned  "H.  J.  Menninger,  Secretary 
of  State,  per  T.  G.  Menninger,  CJhlef  Clerk." 
The  defendant  also  offered  in  evidence  a  cer- 
tified copy,  from  the  office  of  Secretary  of 
State,  of  the  abstract  of  grant  No.  3,083, 
which  was  signed  by  the  Governor  and  coun- 
tersigned by  the  Secretary  of  State.  I  think 
the  paper  was  incomi)etent,  under  the  au- 
thority of  Beam  v.  Jennings,  96  N.  C.  83,  2  S. 
B.  245,  holding  that:  "The  clerk  of  the  Sec- 
retary of  State  has  no  power  to  certi^  to 
and  affix  the  great  seal  of  the  state  to  copies 
of  grants  and  other  papers  from  the  Secre- 
tary of  State's  office,  to  be  used  in  evidence. 
The  statute  contemplates  that  this  officer 
should  do  all  official  acts  himself,  and  does 
not  permit  any  of  them  to  be  done  by  a  depu- 
ty"— and  that  the  certified  copy  was  com- 
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petent,  by  yirtae  of  Bectlon  1696  of  the  Be- 
▼Isal,  which  reads  as  follows:  ''Copies  of 
the  plats  and  certificates  of  surrey,  or  their 
accompanying  warrants,  and  all  abstracts  of 
grants,  which  may  be  filed  in  the  office  of 
the  Secretary  of  State,  certified  by  him  as 
true  copies,  shall  be  as  good  evidence  in  any 
court  as  the  original." 

I  therefore  conclude  that  the  Judgment 
ought  to  be  affirmed  on  the  plaintiff's  appeal, 
and  reversed  on  the  defendant's  appeaL 

WALKEB,  J^  concurs  in  this  opinion. 


OSB  N.  C.  4S) 

FOWLBB  et  al,  v.  UNION  DEVELOP- 
MENT CO. 

(Supreme  Court  of  North  Carolina.    Dec  23, 

1911.) 

1.  PUBLXO  liANOS  ({  164*)— GsAins— Cbbtzxi- 

OATION— SUFFIGIEMGT. 

A  land  grant,  countersigned  in  the  name 
of  the  Secretary  of  State,  per  his  chief  clerk, 
18  void. 

[Ed.  Note.--For  other  cases,  see  Public 
I^nds,  Cent.  Dig.  {  473 ;   Dec.  Dig.  §  164.*J 

2.  Public  Lands   ({  164*)— Grants— Cbbti- 
mcation— sufficienoy. 

A  land  grant,  countersigned  by  the  Sec- 
retary of  State,  by  writing  on  the  opposite  side 
of  the  sheet  "Secretary's  Office,"  followed  by 
the  date  and  name  of  the  Secretary  of  State 
and  the  words  "Secretary  of  State,"  is  suffi- 
ciently countersigned,  and  a  further  counter- 
signing in  the  name  of  the  Secretary  of  State, 
per  his  chief  clerk,  does  not  vitiate  the  proper 
countersigning,  and  the  grant  is  valid. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  |  473;  Dec  Dig.  {  164.*] 

3.  Evidence  ({83*)— Pbbsumptions— Grants 
OF  Public  lands  —  CBBTUicATES—SiaNA- 

TUBES. 

The  genuineness  of  the  signature  of  the 
Secretary  of  State  and  of  the  Governor  on  a 
land  grant  is  presumed  from  the  fact  that  the 
seal  of  the  state  is  affixed  thereto. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  105;  Dec  Dig.  $  83.»1 

Allen  and  Walker,  JJ.,  dissenting. 

Appeal  from  Sui)erior  Court,  Clay  Coun- 
ty; Cline,  Judge. 

Action  by  Mary  H.  Fowler  and  another 
against  the  Union  Development  Company. 
E^om  a  Judgment  for  defendant,  plaintiffs 
appeal.    Reversed. 

A.  W.  Horn,  J.  Frank  Ray,  and  O.  L.  An- 
derson, for  appellants.  F.  S.  Johnston,  J.  H. 
Dillard,  and  Geo.  L.  Jones,  for  appellee. 

CLAREI,  C.  J.  The  only  question  present- 
ed is  whether  grant  No.  3,075  is  valid.  The 
original  is  sent  up  in  the  record,  and  shows: 

[1]  (1)  The  grant  purports  to  be  counter- 
signed as  follows:  "By  command  H.  J.  Men- 
ninger.  Secretary  of  State,  per  T.  J.  Men- 
ninger.  Chief  Cleric."  This  is  invalid.  Beam 
V.  Jennings,  96  N.  C.  82,  2  S.  E.  245;   Rich- 


ards T.  Lumber  Go.,  73  S.  IL  486,  at  this 
term. 

[2]  (2)  The  Secretary  of  State  himself 
seems  to  have  been  of  this  opinion,  and  duly 
countersigned  it  himself,  by  writing  on  the 
opposite  side  of  the  sheet  the  following: 
^'Secretary's  Office,  May  21,  1869.  H.  J. 
Menninger,  Secretary  of  State."  This  is  sof- 
flcient  countersigning,  as  is  held  In  Richards 
V.  Lumber  Co.,  73  S.  E.  485,  at  this  term. 
The  abortive  countersigning  by  the  chief 
(derk  does  not  vitiate  the  proper  counter- 
signing by  the  Secretary  of  State  hlmsell 
"Utile  per  Inutile  non  vitiatur." 

[3]  The  genuineness  of  the  signature  of  the 
Secretary  of  State  and  that  of  the  Governor 
is  presumed  from  the  great  seal  being  affix- 
ed, and  there  is  no  attack  made  upon  it 
Reference  to  the  Secretary  of  State's  office 
shows  that  this  grant  was  duly  issued,  and 
upon  payment  of  the  purchase  money.  The 
entry  and  plot,  as  well  as  the  great  seal* 
are  affixed  to  the  grant.  In  rejecting  it; 
there  was  error. 

BROWN  and  HOKE,  JJ.,  concur. 

ALLEN,  J.  (dissenting).  The  question  In- 
volved in  this  appeal  is  similar  to  the  one 
considered  on  the  plaintifTs  appeal  in  Ridi- 
ards  V.  Lumber  Co.,  but  the  fiicts  differ  in 
one  particular. 

The  paper,  purporting  to  be  a  grant,  of- 
fered in  evidence  in  this  case,  in  addition  to 
a  countersigning,  "H.  J.  Menninger,  Secre- 
tary of  State,  per  T.  J.  Menninger,  Chief 
Clerk,"  had  indorsed  on  it:  ''Secretary's 
Office,  May  21,  1869.  H.  J.  Menninger,  Sec- 
retary of  State."  There  was  no  evidence  as 
to  handwriting,  or  that  this  indorsement  was 
on  the  paper  when  it  left  the  office  of  Secre- 
tary of  State. 

For  the  reasons  assigned  in  the  opinion  In 
Richards  v.  Lumber  Co.,  I  think  the  paper 
was  properly  excluded,  and  that  the  Judg- 
ment ought  to  be  affirmed. 

WALKER,  J^  concurs  in  this  opinion. 


(90  s.  a  su) 

CAMPBELL  ▼.  SOUTHERN  RY.  CO.  et  aL 

(Supreme  Court  of  South  Carolina.     July  10^ 
1911.    On  Rehearhig,  Jan.  12,  1912.) 

Masteb  and  Servant  (§§  286,  287,  288,  280^) 
— evidencb^-question  fob  juet. 

In  an  action  for  injuries  to  a  conductor  on 
a  work  train,  evidence  held  to  authorize  sub- 
mission to  the  jury  of  issues  of  negligence,  con- 
tributory negUgence,  assumption  of  risk,  and 
negligence  of  fellow  servants  [by  equally  divid- 
ed court]. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1001-1182;  Dec  Dig.  | 
286.  287,  288,  289.*] 

Hydrick  and  Woods,  JJ.,  dissenting. 


*Vn  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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Appeal  from  Common  Pleas  Circuit  Court 
•f  Greenyllle  Comity;  R.  C.  Watts,  Jndge. 

Action  by  Mrs.  Joella  Campbell,  adminis- 
tratrix of  Charles  L.  Campbell,  deceased, 
against  tbe  Soatbem  Railway  Company  and 
others.  From  a  judgment  for  plalntifl,  de- 
fendants appeal.    Dismissed. 

Cothran,  Dean  &  Cothran,  for  appellants. 
McCullough  &  Blythe  and  Jas.  H.  Price,  for 
respondent 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  on  ac- 
count of  the  death  of  Charles  L.  Campbell, 
a  conductor  on  a  work  train  of  the  Southern 
Railway  Company,  at  Piedmont,  S.  C»  on  the 
21st  of  October,  1908. 

The  allegations  of  the  complaint  material 
to  the  questions  under  consideration  are  as 
follows:  'That  while  in  the  discharge  of  his 
duty,  and  whUe  carrying  out  the  orders  and 
Instructions  of  the  defendant  Southern  Rail- 
way Company,  the  said  Chas.  L.  Campbell 
met  his  death  on  said  date,  by  reason  of  the 
joint  and  concurrent  negligence  of  the  de- 
fendants, in  that,  while  the  engine  and  tend- 
er were  being  backed  on  a  side  track  at  the 
said  station  of  Piedmont,  the  said  Chas.  L. 
Campbell  had  occasion  to  use  the  steps  pro- 
Tided  by  the  defendant  Southern  Railway 
Company  on  said  tender  for  those  haying  oc- 
casion to  go  from  the  ground  to  the  back  of 
the  tender,  or  from  the  back  of  said  tender 
to  the  ground,  and  one  of  the  treads  of  said 
steps  coDsisted  of  the  top  of  a  box,  extend- 
ing across  the  rear  of  said  tender,  which 
box  was  used  by  the  defendant  for  the  pur- 
pose of  keeping  and  storing  away  tools  and 
appliances,  and,  while  in  discharge  of  his 
duty  he  was  using  said  steps,  the  defendant 
carelessly  and  negligently  left  the  top  of 
said  box,  which  top  constituted  one  of  the 
treads,  partly  open  at  an  angle  of  about  45 
degrees,  and,  when  intestate's  foot  hit  the 
top  of  said  step,  he  slipped  and  was  thrown 
underneath  the  engine  and  tender,  and  his 
body  was  horribly  crushed  and  mangled, 
which  resulted  in  his  death.  That  it  was  the 
duty  of  the  defendants,  and  especially  of  ther 
defendants  Paul  Odam  and  Rudolph  Sam- 
mons,  to  see  that  the  lid  of  said  box  was 
down  and  securely  fastened  for  the  use  of 
such  persons  as  might  have  occasion  to  go 
to  and  from  the  rear  of  said  tender,  and 
said  defendants  negligently,  on  this  occasion, 
failed  to  perform  their  duty,  and  left  said  lid 
partly  open  as  set  forth^  thereby  rendering 
the  use  of  the  appliauce  which  was  furnish- 
ed the  intestate  for  the  discharge  of  his  duty 
unsafe,  defective  and  dangerous,  and  defend- 
ants, through  their  joint  and  concurrent  neg- 
ligence, f&iled  to  furnish  said  Intestate  with 
a  safe  place  to  do  tiie  work  required  of  him, 
and  safe  and  suitable  appliances  to  perform 
the  duty  expected  of  him,  which  negligence 
on  the  port  of  defendants  combined  and  con- 


curred as  the  proximate  cause  of  intestate's 
death."  The  defendants  denied  the  allega- 
tions of  negligence,  and  set  up  the  defenses 
of  assumption  of  risk,  contributory  negli- 
gence, and  negligence  of  a  fellow  servant 
At  the  dose  of  the  plaintiffs  testimony,  the 
defendants  made  a  motion  for  a  nonsuit, 
which  was  refused.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  $1,500. 

The  defendants  appealed  upon  the  ground 
that  his  honor  erred  in  overruling  the  mo* 
tion  for  the  nonsuit,  in  that  there  was  no 
testimony  tending  to  sustain  the  plaintiff's 
allegations  of  negligence^  and  on  the  further 
ground  that  the  testimony  sustained  the  de- 
fenses upon  which  the  defendants  relied. 
The  particular  acts  upon  which  the  defend- 
ants relied  to  sustain  their  defense  that  the 
deceased  was  guilty  of  contributory  negli- 
gence are  as  follows:  ''First  The  tender 
and  engine  were  moving  backwards,  and  the 
deceased  was  sitting  on  the  top  of  the  cab 
of  the  engine,  and  jumped  down  therefrom 
upon  the  floor  of  the  tender,  immediately  op- 
posite which  on  each  side  were  faculties  for 
alighting.  He  passed  through  the  tender  to 
the  rear  thereof,  at  eadi  comer  of  which  and 
on  the  side  were  ftLdlities  for  alighting.  He 
attempted  to  alight  at  the  most  dangerous 
place  he  could  have  selected,  namely,  at  the 
extreme  rear  end  of  the  tender  in  the  center 
thereof,  where  there  were  nq  facilities  for 
alighting,  and  immediately  in  the  path  of  the 
tender  and  ^oglne.  That  it  was  not  at  all 
necessary  to  alight  from  the  engine  and  ten« 
der  until  it  stopped.  Second.  The  deceased 
adopted  the  dangerous  method  of  alighting 
when  there  were  perfectly  safe  ways  for 
alighting."  They  also  relied  upon  these 
facts,  and  upon  the  additional  fact  that  the 
deceased  had  knowledge  of  the  danger,  to 
sustain  the  defense  of  assumption  of  risk. 

The  first  question  that  will  be  considered 
is  whether  there  was  any  testimony  tending 
to  sustain  the  allegations  of  negligence. 
There  was  testimony  tending  to  sustain  ev- 
ery material  allegation  of  the  complaint  upon 
which  the  plaintiff  relied  to  show  negligence 
on  the  part  of  the  defendants.  The  only  in- 
stances in  which  the  court  will  sustain  a 
nonsuit  when  there  is  testimony  sustaining 
the  plaintiff's  allegations  are  when  the  com- 
plaint is  subject  to  a  demurrer.  Austin  v. 
Manufacturing  Co.,  07  S.  C.  122,  46  &  E.  135. 
In  the  case  now  before  the  court  the  eom- 
plaint  is  not  demurrable,  as  it  alleges  that 
the  deceased  was  killed  by  reason  of  the 
failure  of  the  defendant  Southern  Railway 
Company  to  furnish  the  deceased  a  safe  place 
to  work,  which  is  a  primary  and  nondelega- 
ble duty.  Even  conceding  that  there  was  tes- 
timony tending  to  sustain  the  defenses  upon 
which  the  defendants  relied,  it  was  not  of 
such  a  nature  that  only  one  inference  could 
be  drawn  from  it 

We  do  not  deem  it  necessary  to  set  out  In 
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detail  such  portions  of  the  testimony  as  In- 
duce us  to  reach  these  conclusions. 
Appeal  dismissed. 

JONES,  C.  J.,  concurs.  WOODS,  J.,  did 
not  sit. 

HYDRIGK,  J.  (dissenting).  I  think  the 
nonsuit  should  have  been  granted.  The  only 
negligence  alleged  in  the  complaint  consist- 
ed In  leaving  the  tool  box  open,  with  the  lid 
thrown  back  at  an  angle  of  about  45  de- 
grees, so  that,  when  Campbell  stepped  on  it, 
he  slipped  and  fell.  There  was  no  testimony 
to  support  the  allegation  that  It  was  the 
duty  of  the  defendants  Odam  and  Sammons 
to  keep  It  closed.  If  defendant  would  be  lia- 
ble under  the  authority  of  Rlchey  v.  Rail- 
way, 69  S.  G.  387,  48  S.  B.  285,  as  for  a  fail- 
ure to  furnish  plaintiffs  Intestate  a  safe 
place  to  work,  if  It  had  appeared  that  the 
box  was  left  open  by  one  of  his  fellow  serv- 
ants, that  fact  was  not  proved,  and  the  bur- 
den of  proving  It  was  on  the  plaintiff.  It 
cannot  be  Inferred  from  the  mere  fact  that 
a  box  was  left  open  by  some  one.  Indeed, 
from  the  testimony,  it  is  as  probable  that  it 
was  left  open  by  Campbell  himself  as  by 
any  one  else.  If  it  was,  he  was  the  author 
of  his  own  injury. 

On  Rehearing. 
PER  CURIAM.    Rehearing  denied. 

WOODS,  J.  (dissenting).  C^iarles  L.  Camp- 
bell, conductor  in  charge  of  a  work  train,  was 
killed  by  falling  from  the  tender  of  his  train; 
and  the  plaintiff,  as  administratrix  of  his  es- 
tate, recovered  Judgment  under  the  allega- 
tion that  his  death  was  due  to  the  negligence 
of  the  defendant,  in  that  the  tool  box  placed 
by  the  defendant  at  the  rear  of  the  tender 
to  be  used  as  a  step  in  descending  was  not 
closed,  but  was  left  with  the  lid  up  at  an 
angle  of  about  45  degrees,  so  that  Campbell 
in  attempting  to  descend  lost  his  footing,  and 
was  run  over  and  killed. 

I  can  see  no  escape  from  holding  that  the 
nonsuit  should  have  been  granted  on  the 
ground  that  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  defendant.  It  is 
elementary  that,  when  an  employer  places 
reasonably  safe  appliances  in  the  hands  of 
an  employ^  for  his  use,  the  employer  is  not 
responsible  for  their  negligent  use  by  such 
employ^.  There  is  no  allegation  nor  proof 
that  Uie  box  lid  or  the  tool  box  was  defec- 
tive, or  that  the  lid  was  raised  when  Camp- 
bell took  charge  of  the  train  as  conductor, 
and  therefore  no  negligence  can  be  imputed 
to  the  defendant  in  that  respect  Being  in- 
trusted with  the  train  as  the  representative 
of  the  master,  the  general  rule  would  be  that 
it  was  Campbell's  duty  to  see  that  the  box 
was  kept  closed  if  that  was  necessary  to  the 
safety  of  himself  and  the  other  employes. 


Neither  the  conductor  nor  his  administratrix 
can  be  allowed  to  allege  that  the  defendant 
was  negligent  in  falling  to  perform  a  duty 
which  devolved  on  him  as  the  company's  x^;>- 
resentatlve. 

A  witness  for  the  plaintiff,  it  is  true,  teatl- 
fled  that  it  was  the  duty  of  the  last  man  who 
used  the  box  to  close  It,  but  on  the  part  of 
the  plaintiff  there  was  not  a  particle  of  evi- 
dence tending  to  show  when  or  by  whom  the 
box  was  opened  and  lid  left  so  as  to  be  dan- 
gerous. Therefore  the  plaintiff's  case  rest- 
ed on  negligence  which  must  be  Imputed  ei- 
ther to  the  conductor  himself  or  one  of  liis 
fellow  servants  on  the  same  train.  EiVen  if  iC 
could  be  assumed  that  the  defendant  would 
be  liable  if  the  box  had  been  left  open  by 
Odam,  the  engineer,  or  Sammons,  the  fire- 
man, there  could  be  no  recovery,  for,  under 
the  plaintiff's  evidence,  it  would  be  entirely 
a  matter  of  conjecture  whether  the  conduc- 
tor himself  or  the  fireman  or  the  engineer  had 
left  the  box  open.  Green  v.  So.  Ry.,  72  S. 
C.  398,  52  a  E.  45,  and  cases  cited. 

The  evidence  introduced  by  the  defendant 
cannot  help  the  plaintiff,  for  that  evidence 
was  to  the  effect  that  Campbell  himself  open- 
ed the  box  a  very  short  time  before  the  acci- 
dent, and  was  the  last  man  seen  near  it  and 
in  charge  of  it.  This  evidence  not  only  does 
not  tend  to  show  that  the  box  was  left  open 
by  another  employ^  of  the  defendant,  but 
tends  to  prove  affirmatively  that  (Campbell 
himself,  having  control  of  the  box,  left  it 
open  after  having  had  a  cable  taken  from  it 

(U7  Qa.  Ut) 
McFARLANE  et  al.  v.  ROBERTSON  et  al. 
(Supreme   Court   of   Georgia.     Oct   28,   1911. 
Rehearing  Denied  Nov.  16,  1911.) 

(8yUdbu9  hy  the  Court.) 

"L  Insurance  (S  212*)— Assionhent  or  Pol- 
icy—Validity. 

Upon  the  application  of  Stephens,  an  in- 
surance policy  was  issued  on  his  life,  payable 
to  his  executors,  administrators,  and  assigns, 
and  placed  in  the  hands  of  an  agent  of  the  in- 
surer for  delivery.  The  insured  intended  the 
policy  for  the  benefit  of  a  relative,  Mrs.  Smis- 
son,  provided  she  would  pay  the  premiums 
thereon.  She  declined  to  do  so,  and  the  insured 
made  Imown  to  his  niece,  Mrs.  Robertson,  that 
if  she,  or  her  husband,  would  pay  the  premiums 
on  the  policy,  he  would  take  the  insurance,  and 
she  should  receive  the  proceeds  of  the  policy. 
On  January  9,  1909,  W.  E.  Hawkins,  the  gen- 
eral manager  of  the  insurance  company  wrote 
to  the  husband  of  Mrs.  Robertson  that  the  i)ol- 
icy  was  not  yet  in  force,  but  if  he  would  Bign 
notes  left  with  the  local  agent,  '*payable  to  W. 
£.  Hawlcius/*  the  insurance  would  go  imme- 
diately into  effect,  and  "after  this  we  can  have 
the  beneficiary  changed  on  the  request  of  Mr. 
Stephens,  making  it  payable  to  your  wife,  the 
niece  of  the  insured.  We  trust  you  will  decide 
to  give  settlement  for  the  policy  and  allow  same 
to  go  into  force.  We  have  sent  assignment 
blanks  to  Mr.  Ray,  so  that  Mr.  Stephens  can 
assign  the  policy  to  ^our  wife,  affording  tem- 
porary protection  until  the  beneficiary  can  be 
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changed.**  On  Janaary  21,  1909,  Stephens  a»- 
sigTied  the  policy  to  Mrs.  Kobertaon,  whose  hus- 
band signed  and  forwarded  to  the  general  man- 
ager the  notes  above  referred  to.  On  that  day 
Robertson  also  wrote  the  general  manager  that 
Ray  stated  that  "you  would  have  the  policy 
rewritten  in  favor  of  my  wife."  If  this  is  **not 
true,  or  not  authorized  by  you,  please  return 
me  the  notes  which  I  signed  and  mailed  3^ou 
this  afternoon.  I  cannot  afford  to  be  carrying 
insurance  made  payable  to  some  one  else  or  his 
estate,  when  I  wish  it  for  the  benefit  of  my 
wife  and  children.*'  On  January  23,  1909,  the 
general  manager  wrote  Robertson:  "In  reply 
1  beg  to  say  with  the  assignment  blanks  we 
haye  in  our  possession  puts  this  policy  in  full 
force,  and  in  the  event  of  the  death  of  Mr.  Ste- 
phens it  will  be  payable  to  vour  wife  ;*'  that  it 
would  be  ''some  two  weeks  before  the  policy 
could  be  rewritten,  and  "in  the  meantime  you 
can  feel  fully  protected  under  the  assignments 
what  we  have  on  hand."  On  February  5,  1909, 
the  general  manager  sent  Robertson  a  writing 
for  Stephens  to  sign,  requesting  that  the  policy 
be  rewritten,  payable  to  Mra.  Robertson.  Ste- 
phens refused  to  sign  the  request.  The  policy 
was  rewritten,  payable  to  Mrs.  Robertson,  but 
was  never  delivered,  because  of  the  refusal  of 
Stephens  to  sign  the  request  Robertson  de- 
clined to  pay  the  notes,  but  paid  them  after  the 
death  of  Stephens  and  on  the  same  day  he  died. 
Hawkins  was  to  pay  tiie  premiums  to  the  in- 
surer and  retain  the  notes  as  his  individual 
property.  Soon  after  the  notes  were  given,  and 
sonae  time  prior  to  the  death  of  the  insured, 
Hawkins  paid  the  premiums  to  the  company 
and  sent  its  receipt  therefor  to  Robertson.  The 
insurer  paid  the  money  into  court,  and  in  a 
contest  between  the  administrator  of  Stephens 
and  Mrs.  Robertson,  the  jury  found*  a  verdict 
in  favor  of  the  latter.  To  the  order  of  the  court 
overruling  their  motion  for  a  new  trial,  the  ad- 
ministrator and  the  children  of  Stephens,  who 
were  also  parties  to  the  case,  ezcepte^.  Held, 
the  t&ct  that  Stephens  did  not  sign  a  request 
that  the  policy  be  rewritten,  so  that  Mrs.  Rob- 
ertson should  become  the  payee  thereof,  and  the 
fact  that  the  policy  was  not  delivered  after  be- 
ing rewritten,  did  not  make  the  assignment  of 
the  policy  by  Stephens  to  Mrs.  Robertson  in- 
valio,  and  the  evidence  did  not  warrant  a 
charge  wherein  the  jury  were  authorized  to  find 
that  tiie  assignment  was  invalid  on  the  ground 
that  it  was  not  to  be  a  binding  and  valid  as- 
signment unless  the  policy  was  rewritten,  and 
was  not  a  completed  and  final  assignment 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  {  212.*] 

2.  Inbubanob  (S  210*)  —  Assignment  —  Oon- 
sidebation. 

Under  the  evidence  Robertson  was  liable 
to  Hawkins  on  his  notes  for  the  premiums  paid 
by  Hawkins  to  the  company,  tnough  the  re- 
written policy  was  not  deUvered,  because  of  the 
refusal  of  Stephens  to  sign  the  written  request 
that  this  be  done,  and  the  assignment  could  not 
be  said  to  be  invalid  because  of  the  refusal  of 
Robertson,  prior  to  the  death  of  the  insured,  to 
pay  these  notes;  and  the  charges  of  the  court 
inconsistent  with  the  ruling  above  made  were 
error. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f  477 ;   Dec  Dig.  S  210.*] 

8.  Appeal   and   Ebbob   (S   1083*>— Review— 
Habiiless  Ebbob— iNSTBUcnoNs. 

The  charges  referred  to  in  the  preceding 
headnotes  were  erroneous,  but  they  were  not 
such  errors  as  were  harmful  to  the  plaintiff  in 
error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «§  4052-4062;  Dec  Dig.  § 
1033.»] 


4.  INSUBANGE  ({  119*)— INSUBABLE  INTEBEST 

— Wagebinq  Pouct. 

One  of  the  charges  of  the  court  to  which 
exception  is  taken  is  as  follows:  "The  theory 
of  the  law  as  to  wagering  contracts  is  this:  At 
best  payment  of  an  insurance  premium  in  con- 
sideration of  a  guaranty  of  the  payment  of  a 
certain  fund  upon  the  death  of  the  person  in- 
sured is  at  least  practically  a  contract  whereby 
the  insurer,  the  company,  takes  the  chances  of 
the  person  insured  not  dying  either  within,  if  it 
be  a  limited  contract  policy,  the  limit  of  time, 
or  if  it  be  a  life  policy,  or  any  other  character 
of  policy,  it  is  a  contract  bv  which  ^  the  com- 

gany  takes  the  chances  of  the  premiums  paid 
eing  worth  as  much  or  more  than  the  amount 
to  be  paid  upon  the  death  of  the  insured ;  and, 
on  the  other  hand,  the  payment  of  premiums 
constitutes  a  contract  in  which  the  assured 
agrees  to  pay  a  certain  amount  of  premium 
under  the  terms  of  the  contract  on  the  theory 
when  either  his  life  terminates  the  policy  be- 
comes due,  or  for  the  years  for  which  it  is 
taken  is  passed  the  policy  matures;  so  that 
you  will  see  ss  between  the  two  parties,  the  in- 
surer and  insured,  thev  stand  in  the  attitude 
towards  each  other  of  one  agreeing  to  pay 
money  in  consideration  of  insurance,  and  the 
other  agreeing  to  pay  the  insurance  in  the  event 
of  death.  Now,  the  law  says,  to  take  out  in- 
surance, you  must  have  an  insurable  interest.*' 
Immediately  after  this  charge  the  court  charg- 
ed the  jury  as  follows:  "A  creditor  has  an  in- 
surable Interest  in  the  life  of  another  to  the 
extent  of  his  debt  and  premiums  and  interest 
necessary  to  maintain  it  in  force.  A  husband 
has  it  in  the  wife,  and  the  wife  in  the  husband, 
and  a  child  in  tne  father."  And  immediately 
thereafter  delivered  the  charge  quoted  in  the 
succeeding  headnote.  Held,  that  ,the  charge 
first  above  quoted,  in  connection  with  its  con- 
text, did  not  accurately  define  a  wagering  con- 
tract as  applicable  to  the  law  of  insurance. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  §  165;   Dec  Dig.  {  119.*] 

5.  Insubanob   (§   116*)— "Insubablb   Inteb- 
B8T"— Relationship  of  Paboibs. 

The  court  charged  the  jury  as  follows: 
"Uncle  and  niece  occupy  no  such  relations  to- 
wards each  other  as  that  by  the  very  fact  of 
that  relationship  an  insurable  interest  exists; 
but  I  charge  you  that  the  absolute  relationship 
by  blood  of  two  parties  is  not  the  sole  test  of 
an  insurable  interest  between  them,  but  an  in- 
surable interest  which  takes  a  contract  out  of 
the  class  of  wagering  contracts  may  arise  from 
such  an  interest  or  relationship  as  will  convince 
the  jury  that  the  party  claiming  the .  insurable 
interest  in  the  life  of  another  has,  because  of 
natural  affection  and  relationship  between  the 
two  parties,  a  desire  to  protect  the  life  of  that 
other:  and  while  it  is  true  that  the  rule  of 
law  that  a  niece  has  no  insurable  interest  in 
the  life  of  her  uncle,  because  of  that  fact  of 
relationship  alone,  yet,  if  you  believe  from  the 
evidence  that,  in  addition  to  being  the  niece  of 
the  insured,  Stephens,  that  defendant,  Mrs. 
Robertson,  had  showed  Stephens  such  natural 
affection  as  would  tend  naturally  to  create  a 
desire  on  her  part  to  prolong,  promote,  and  pro- 
tect the  life  of  Stephens,  then  I  charge  you  that 
Mrs.  Robertson  had  an  insurable  interest  in  the 
life  of  Stephens."  This  charge  was  error,  as 
it  did  not  correctly  set  forth  what  constituted 
an  ^'insurable  interest"  on  the  part  of  Mrs. 
Robertson  in  the  life  of  Stephens.  The  charge 
made  the  insurable  interest  consist  in  the  ex- 
istence of  the  fact  that  Mrs.  Robertson  had 
shown  Stephens  such  natural  affection  as  would 
tend  naturally  to  create  a  desire  on  her  part  to 
prolong,  promote,  and  protect  his  life,  instead 
of  making  an  insurable  interest  depend  upon 
the  existence  of  such  facts  as  would  create  a 
reasonable  expectation  on  the  part  of  Mrs.  Rob- 


•Por  other  easM  ■••  same  topic  and  section  NUMBBR  in  Dec  Dig.  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


492 


73  SOUTHEASTERN  REPORTER 


(Ga. 


ertson  of  benefit  or  advantage  to  her  from  the 
continuance  of  the  life  of  Stephens,  and  of  loss 
by  reason  of  his  death.  1  Cooley's  Briefs  on 
Ins.  pp.  27&-2M,  290;  4  Words  &  Phrases, 
8672,  3673. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  fi|  158-162;   Dec.  Dig.  {  116.»] 

6.   INSTBUCTION&— No   EbBOB. 

There  was  no  error  in  the  charge  upon  the 
subject  of  agency ;  nor  was  there  any  error  in 
the  refusals  to  give  the  charges  requested  by 
the  plaintiff  in  error. 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Eelton,  Judge. 

Action  between  T.  S.  McFarlane  and  oth- 
ers and  George  B.  Robertson  and  others. 
From  the  judgment,  McFarlane  and  others 
bring  error.    Reversed. 

Lane  &  Park,  for  plaintiffs  in  error.  Hall 
&  Hall  and  L.  D.  Moore,  for  defendants  In 
error. 

HOLDEN,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  BECK,  J.,  absent 


(1^  G«.  281)  . 

CAMBRIDGE  THiE  CO.  ▼.  W.  B.  SCAIFE 

&  SONS  CO. 

(Snpreme  Court  of  Georgia.     Dec  15,  1911.) 

(8yUahu$  hy  the  Court.) 

t.  Appeal  and  Ebbob  (S  750*)— Assionmbnt 

OF  Ebbob— Sufficiency. 

Where,  in  a  bill  of  exceptions  assigning  er- 
ror upon  the  judgment  of  a  trial  court  in 
awarding  a  fund  in  court  to  one  of  two  con- 
testants therefor,  the  issues  presented  by  the 
pleadings  and  the  facts  as  agreed  upon  by  coun- 
sel for  the  respective  parties  are  set  forth,  and 
there  is  an  averment  in  the  bill  of  exceptions 
that  upon  such  Issues  and  facts  the  judge,  as 
a  matter  of  law,  decided  that  the  party  other 
than  the  one  complaining  was  entitled  to  the 
fund,  an  assignment  of  error  that  such  decision 
was  error  because  it  was  contrary  to  law  is 
sufficient,  and  the  motion  to  dismiss  the  writ 
of  error  upon  the  ground  that  there  was  no 
sufficient  assignment  of  error  is  overruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  750.*] 

2.  MOBTOAQES   ({  176*)  —  LiBN  —  Pbiobitt  — 

Judgment. 

The  lien  of  a  judgment  rendered  before  the 
recording  of  a  prior  mortgage  is  superior  to 
the  lien  of  the  mortgage  (Civil  Code  1910,  I 
3260),  though  at  the  tune  of  the  rendition  of 
the  judgment  a  petition  to  foreclose  the  mort- 
gage (on  realty)  has  been  filed  and  a  rule  nisi 
haa  been  issued  thereon  and  served.  Bichards 
V.  Myers.  63  Ga.  763;  Benson  v.  Green,  80  Ga. 
230,  4  S.  E.  851;  New  England,  etc.,  Co.  v. 
Ober,  84  Ga.  204,  10  S.  E.  625;  (Jabot  v.  Arm- 
strong, 100  Gku  438  (3),  28  S.  £.  123.  In  such 
a  case  notice,  actual  or  constructive,  to  the 
judgment  creditor,  at  the  time  when  tne  judg- 
ment was  rendered,  of  the  existence  of  the  un- 
recorded mortgage,  is  immaterial.  Burke  v. 
Anderson,  40  Ga.  540;  Cottrell  v.  Bank,  89 
CkL.  517, 15  S.  E.  944. 

(a)  A  mortgage   was   executed   January   7, 

1908,  on  land  of  the  mortgagor  situated  in  a 
county  other  than  that  of  his  residence.  A  pe- 
tition to  foreclose  waa  filed  February  15,  1909. 
The    mortgage    was    recorded    September    20, 

1909.  An  execution  on  the  foreclosure  was  is- 
sued on  February  28,  1910,  and  recorded,  in 


the  county  where  issued,  on  liarch  2,  191<]L 
A  common-law  judgment  in  favor  of  another 
creditor  of  the  mortgagor  was  rendered  against 
him,  in  the  county  of  his  residence,  on  April 
7,  1909,  and  the  execution  issued  thereon  was 
entered  upon  the  general  execution  docket  of 
that  county  May  31,  1909.  Held  that,  under  the 
ruling  just  above  announced,  the  lien  of  the 
common-law  judgment  was  superior  to  the  lien 
of  the  mortgage,  and  that  the  trial  judge  erred 
in  holding  that  the  mortgagee's  claim  to  a  fund 
arising  from  a  sale  of  the  mortgaged  land  waa 
superior  to  the  claim  of  the  judgment  creditor» 
and  in  awarding  the  fund  to  the  mortgagee. 

(b)  If,  in  such  a  contest,  the  time  when  the 
common-law  execution  was  entered  of  record 
on  the  general  execution  docket  were  material 
it  appears  in  this  case  that  it  was  entered  prior 
to  the  record  of  the  mortgage. 

[Ed.  Note.— For  other  cases,  tee  Mortgages^ 
Dec.  Dig.  {  176.»] 

Error  from  Superior  Court,  Liberty  Coun- 
ty; P.  EI  Seabrook,  Judge. 

Contest  between  the  Cambridge  Tile  Com- 
pany and  the  W.  B.  Scaife  &  Sons  Company. 
From  the  judgment,  the  Cambridge  Tile  Com- 
pany brings  error.    Reversed. 

Wimbish  &  Ellis  and  Way  &  McCall,  for 
plaintiff  in  error.  P.  W.  Meldrim,  for  de- 
fendant in  error. 

FISH,  0.  J.  Judgment  reversed.  All  the 
Justices  concur,  except  HILL,  J.,  not  presid- 
ing. 


cm  Ga.  W) 

UNITED  PAINTING  &  DECORATING  Oa 

V.  DUNN. 

(Supreme  Court  of  Georgia.    Jan.  9,  1912.) 

(Byttabut  hy  the  Otmrt,) 

Phincipai*  and  Agent  (§  3*)— Existewcb  of 
Agency— Independent  Contbactob. 

An  owner  of  land  entered  into  a  written 
agreement  with  a  contractor,  under  the  terms 
of  which,  for  a  consideration  of  |5,400,  the  lat- 
ter was  to  furnish  all  material  and  labor  and 
to  erect  upon  the  land  of  the  owner  a  building 
in  accordance  with  specifications  prepared  by  a 
named  architect.  Among  other  stipulations 
in  the  agreement  were  in  substance  the  foUow- 
ing:  The  architect  should  supervise  the  work 
and  see  that  it  came  up  to  the  .specifications. 
His  decision  as  to  the  meaning  of  the  draw- 
ings and  specifications  prepared  by  himself 
should  be  final.  No  alterations  should  be  made 
in  the  work,  except  upon  his  written  order; 
and  the  amount  to  be  paid  by  the  owner  to  the 
contractor  on  account  of  such  alterations 
should  be  stated  in  such  order.  Within  24 
hours  after  written  notice  from  the  architect, 
the  contractor  should  proceed  to  remove  from 
the  ground  or  bmlding  all  material  condemned 
by  the  architect,  whether  worked  or  unworked, 
and  take  down  all  work  which  the  architect 
should,  in  written  notice  to  the  contractor,  con- 
demn as  unsound  or  improper,  or  as  in  any 
way  failing  to  conform  to  the  drawings  and 
specifications;  and  upon  the  failure  of  the 
contractor  to  perform  certain  conditions  of  the 
contract  the  owner  should  have  the  right  to 
take  charge  of  the  work  and  complete  it  at 
his  own  expense,  and  charge  the  contractor 
with  all  expenses  thereby  incurred.  On  the 
same  day  that  the  contract  was  executed,  a 
further  stipulation  was  added,  under  the  sig- 
natures of  the  parties,  as  follows:    *1t  is  fur- 
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ther  mutually  agreed  between  the  parties  here- 
to that  the  above  price  is  a  guaranty  that  the 
cost  of  the  house  complete  will  not  exceed  this 
amount  of  money  namely,  $5,400,  and  the  bond 
is  given  to  insure  said  guaranty.  The  con- 
tractor is  to  give  the  owner  credit  for  any 
amounts  which  he  may  save  in  the  construc- 
tion of  the  building  and  in  buying  materials, 
etc.  He  is  to  furnish  his  service  in  the  exe- 
cution of  the  work  for  the  sum  of  10  per  cent. 
of  the  total  cost  said  10  per  cent  being  includ- 
ed in  the  $5,400;  contractor  to  furnish  ar- 
chitect with  the  amounts  of  subcontracts  and 
price  paid  for  different  materials  and  labor." 
UM  that,  under  a  proper  construction  of  the 
whole  contract  as  thus  amended,  the  contrac- 
tor was  an  independent  contractor,  and  in  no 
■ense  the  agent  of  the  owner  for  the  purpose 
of  buying  materials  with  which  to  complete  the 
construction  of  the  building,  and  the  owner  was 
not  liable  to  a  creditor  of  the  contractor  for 
the  price  of  materials  sold  to  him  for  such 

Snrpose.  Ridgeway  ▼.  Downing,  109  Ga.  591, 
4  &  B.  1028;  Young  v.  Smith  &  KeUy  Ck>., 
124  Ga.  475,  52  S.  E.  765,  110  Am.  St.  Bep. 
186;  Dunpton  v.  Cedartown  Co.,  6  Ga.  App. 
147,  64  S.  B.  494,  and  citations  in  these  cases; 
2  ^omp.  on  Neg.  |  41. 

[£d.  Note.— For  other  .cases,  see  Principal 
and  Agent,  Gent  Dig.  f  6;  Dec.  Dig.  {  8.*] 

Error  from  Superior  Court,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Action  by  the  United  Painting  &  Decorat- 
ing Company  against  B.  H.  Dunn,  Jr.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Payne,  Little  &  Jones,  for  plaintiif  in  er^ 
ror.  Mayson  &  Johnson,  for  defendant  in 
error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concnr,  except  HILL,  J.,  not  presid- 
ing. 


(137  Ga.  2tt) 

McCARTHT  et   aL  t.  LAZARUS. 

(Supreme  Court  of  Georgia.    Dec  16^  1911.) 

(SyUahiu  Ip  ih€  Court,) 
L  Ejectment  (§  109^)— Pboceedinqs— Dibxo- 

TION  OF  YEBDICT. 

Tliis  was  an  action  of  ejectment.  The  de- 
fendant claimed  title  only  under  an  alleged 
contract  between  the  plaintifiTs  intestate  and 
the  defendant,  whereby  the  premises  became 
the  property  of  the  defendant  in  consideration 
of  the  defendant's  services  in  nursing  and  car- 
hig  for  the  intestate  during  her  last  illness. 
The  eyidence  was  wholly  insufficient  to  show 
that  such  a  contract  was  made,  and  therefore 
the  court  did  not  err  in  directing  a  verdict  in 
behalf  of  the  plaintiff  for  the  recovery  of  the 
premises. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  {  312;  Dec  Dig.  1 109.*] 

2.  EjEcnacNT  ({  109*)  —  Pbooxbdii«Q8  — Di- 

BJBCTION  OF  YEBDICT. 

According  to  the  rulings  of  this  court, 
jurors  are  not  absolutely  bound  by  the  opinion 
of  witnesses  as  to  ths  rental  value  of  the 
premises  for  the  recovery  of  which  an  action 
IS  brought,  though  there  be  no  variance  as  to 
such  value  in  the  opinion  of  the  different  wit- 
nesses. Martin  v.  Martin,  135  Oa.  162,  68  S. 
E.  1095,  and  cases  cited.    The  trial  judge  there- 


fore erred  in  directing  a  verdict  for  mesne 
profits  in  accordance  with  the  opinion  of  wit- 
nesses as  to  the  rental  value  of  tne  premises. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Dec  Dig.  {  109.*] 

8.  Appeal  and  Bbbob  ({  1172^)~Di8P08iTiO]f 
OF  Cause— Decision  in  Genebal. 

The  judgment  is  affirmed  as  to  the  di- 
rection of  a  verdict  for  the  recovery  of  the 
premises;  but  a  new  trial  is  ordered  on  the 
sole  question  as  to  mesne  profits,  with  direc- 
tion that  the  issue  as  to  mesne  profits  alone 
be  submitted  to  a  jury  on  another  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  1172.*] 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  Ella  McCJarthy  and  othera 
against  Jake  Lezams,  administrator.  From 
the  judgment,  the  plaintiffs  bring  error.  Af- 
firmed in  part,  and  reversed  in  part 

F.  R.  Martin  and  S.  B.  Hunter,  for  plain- 
tiffs in  error.  C.  A  Glawson  and  L.  D. 
Moore,  for  defendant  in  error. 

FISH,  C  J.  Judgment  afllrmed  in  part, 
and  reversed  in  part.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 


(187€hL868) 
BATTS  T.  J.  H.  a  ALL  St  SON. 
(Supreme  Ck)urt  of  Georgia.    Jan.  11,  1912.) 

(SylUhuM  hw  th€  OomiJ 

L  Appkal  and  Ebbob  (|  1040*)— Bavisw— 
Habmless  Ebbob^Ruunos  on  Plbadinos. 
Where  there  were  two  grounds  of  de- 
murrer directed  to  the  same  part  of  the  plain- 
tifiTs  petition,  it  affords  no  good  ground  of  ex- 
ception to  the  demurrant  if  the  court  struck 
the  objectionable  part  of  the  petition  on  one  of 
the  grounds,  but  refused  to  strike  it  on  the 
other  ground. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  1040.*! 

2.  Saubs   (I  28*)— VAUDirr  oi"  Contbaot— 
Conditions  Pbsgxdbnt. 

Where  an  offer  to  purchase  a  given  num- 
ber of  bales  of  cotton  to  be  delivered  in  the 
future  at  a  stipulated  price  is  made  by  one 
party  to  another,  which  contains  the  statement 
that  the  party  making  the  offer  will  give  bond 
in  an  agreed  amount  guaranteeing  his  accept- 
ance of  the  goods  purchased,  the  stipulation  in 
reference  to  the  giving  of  the  bond  is  to  be 
construed  as  a  condition  precedent;  and  where 
the  party  to  whom  the  offer  is  made  accepts  the 
offer  generslly,  without  further  stipulation  and 
without  waiver  of  any  condition  contained  in 
the  offer,  the  contract  made  by  the  offer  and 
the  acceptance  thereof  does  not  become  bind- 
ing upon  the  party  to  whom  the  offer  is  made 
until  a  compliance  by  the  offerer  with  the 
condition  in  reference  to  the  gi^ng  of  a  bond, 

[Ed.  Note.— For  other  cases,  see  Sales,  Dee: 
Dig.  i  23.*] 

Error  from  Superior  Conrt,  Irwin  Conn- 
ty;   U.  V.  Whipple,  Judge. 

Action  by  J.  H.  O.  All  &  6on  against  B. 
W.  Batts.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Reversed. 
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Hal  Lawson  and  H.  J.  Qnincey,  for  plain- 
tiff In  error.  Newbem  &  Meeks,  for  defend- 
ants In  error. 

BUCK,  J.  J.  H.  a  All  &  Son  brongbt  an 
action  against  E.  W.  Batts  to  recover  dam- 
ages from  the  breach  of  certain  contracts. 
There  were  three  of  the  contracts,  of  dif- 
ferent dates,  but  substantially  the  same  In 
terms  and  conditions;  and  what  Is  here  said 
in  reference  to  one  of  the  contracts  Is  con- 
trolling as  to  all  of  them.  The  first  of  these 
contracts  reads  as  follows: 

"Savannah,  Ga.,  May  12,  1909. 

"Mr.  B.  W.  Batts,  OclUa,  Ga.— Dear  Sir: 
We  beg  to  confirm  that  we  have  to-day  pur- 
chased from  you  100  bales  of  cotton  at  10 
cents  per  pound,  basis  good  middling,  f.  o.  b. 
cars  Ocllla,  Georgia,  to  be  delivered  in  Octo- 
ber, 1909,  not  less  than  50  bales  of  which 
are  to  be  delivered  at  a  time.  This  100  bales 
Is  to  average  500  pounds  per  bale,  with  an 
allowance  of  1%  under  or  over.  It  is  also 
understood  that  the  difference  between  grades 
are  to  be  those  prevailing  on  the  Savannah 
Ck)tton  Exchange  on  the  date  of  delivery. 
We  are  sending  you  a  duplicate  of  this  con- 
tract which  please  accept  and  return.  We 
will  send  you  in  a  later  mall  bond  on  our 
part  for  $5.00  per  bale  to  guarantee  our  ac- 
ceptance of  this  purchase.  We  offer  to  do 
this  for  you,  although  we  have  bought  cotton 
to-day  for  October  delivery  at  the  same  fig- 
ures, without  having  to  put  up  any  guaranty. 
On  your  part  you  may  put  up  the  |5.00  per 
bale,  or  give  bond  in  a  reputable  company 
for  same,  or  get  the  bank  in  your  town  to 
guarantee  your  fulfillment  of  same.  Yours 
truly,  J.  H.  G.  All  &  Son,  by  John  E.  All." 

"Accepted.    B.  W.  Batts." 

Paragraphs  1  to  12  of  the  petition  consist 
of  allegations  that 'the  contract  was  executed 
on  the  date  thereof;  that  according  to  the 
terms  of  the  c<mtract  Batts  sold  to  petition- 
ers and  contracted  to  deliver  300  bales  of 
cotton,  averaging  600  pounds  in  weight,  on 
the  basis  of  good  middling,  at  stipulated 
prices;  that  petitioners  were  bound  under 
the  contract  to  receive  and  pay  for  the  cot- 
ton according  to  the  stipulations  of  the  writ- 
ing; that  petitioners,  up  to  the  30th  day 
of  October,  1909,  had  been  able,  willing,  and 
ready  to  accept  and  pay  the  contract  price 
for  the  cotton  and  perform  all  the  obliga- 
tions imposed  by  the  contract;  that  on  the 
30th  day  of  October,  1909,  petitioners  made 
demand  upon  the  defendant  for  the  cotton, 
and  defendant  refused  to  deliver,  and  has 
not  yet  delivered  it.  It  is  alleged  that  the 
value  of  cotton  at  the  time  of  the  breach  of 
the  contract  exceeded  the  contract  price, 
and  petitioners  lay  their  damage  in  the 
amount  equal  to  the  excess.  That  part  of 
the  petition  embraced  in  paragraphs  13  to 
20  relates  to  damages  sued  for  on  the  ground 
that,  because  of  a  failure  of  certain  cotton 
shipped  by  the  defendant  to  the  plaintiffs  to 
come  up  to  the  stipulated  grade,  there  was 


an  "out-turn"  against  the  plaintiffs  of  a  stat- 
ed amount;  and  the  plaintiffs  sue  for  this. 
That  part  of  the  petition  embraced  In  para- 
graphs 1  to  12,  inclusive,  thereof,  is  referred 
to  herein  as  the  first  part  of  the  petition, 
and  the  remainder,  excepting  the  prayer  for 
Judgment  and  process,  is  referred  to  be  the 
second  part  of  the  petition. 

[11  1.  The  defendant  filed  a  demurrer  con- 
taining 13  grounds.  Of  these  grounds  the 
court  overruled  1  to  7,  inclusive,  and  sus- 
tained 8  to  13,  inclusive.  The  defendant  ex- 
cepted to  the  order  overruling  the  first  7 
grounds.  The  seventh  and  eighth  grounds 
of  the  demurrer  read  as  follows: 

"(7)  Defendant  demurs  to  the  alleged  cause 
of  action  attempted  to  be  set  forth  in  para- 
graphs 13  to  20,  inclusive,  upon  the  ground 
that  said  paragraphs  set  forth  no  cause  of 
action  as  'against  this  defendant. 

''(8)  Defendant  demurs  to  the  alleged 
cause  of  action  attempted  to  be  set  forth  in 
paragraphs  13  to  20,  inclusive,  upon  the 
ground  that  it  nowhere  appears  that  the 
payments  of  money  by  the  plaintiffs  were 
made  upon  any  mutual  mistake  of  fact;  nor 
does  it  appear  why  the  plaintiff  paid  the 
purchase  money  demanded  by  the  defend- 
ant without  first  investigating  to  ascertain 
whether  the  amounts  were  correct;  nor  does 
It  appear  that  this  defendant  in  any  way  de- 
ceived or  misled  the  plaintiff;  nor  does  it 
appear  that  the  defendant  was  ever  noti- 
fied of  any  alleged  mistake  in  a  reasonable 
time  after  the  discovery  by  the  plaintiffs  of 
such  mistake." 

As  we  construe  these  two  grounds  of  de- 
murrer, the  plaintiff  in  error  was  not  hurt 
by  the  failure  of  the  court  to  sustain  the 
seventh  ground  of  the  demurrer,  because, 
even  if  the  part  of  the  petition  to  which  it 
relates — that  is,  the  second  part  of  the  pe- 
tition— ^was  open  to  attack  by  the  general 
demurrer  as  stated  in  the  seventh  ground, 
that  part  of  the  petition  to  which  the  seventh 
ground  refers  was  effectually  destroyed  when 
the  court  sustained  the  eighth  ground  of  the 
demurrer.  All  that  the  defendant  could  ask 
was  that  the  court  wipe  out  the  second  part 
of  the  petition.  The  court  did  so  by  its  or- 
der sustaining  the  eighth  ground  of  the  de- 
murrer. What  does  it  matter  to  the  defoid- 
ant  if  the  court  refused  to  destroy  the  sec- 
ond part  of  the  petition  on  one  ground,  if 
it  was  completely  annihilated  on  another? 

[2]  2.  The  contract  in  this  case  conslstedr 
in  effect,  of  an  offer  on  the  part  of  the  plain- 
tiffs to  purchase  100  bales  of  cotton  and  an 
acceptance  of  the  offer  by  the  defendant  In 
the  statement  of  the  offer  there  is  contained 
an  obligation  upon  the  party  making  the  of- 
fer to  give  a  bond  on  his  part  for  $5  per 
bale  (which  would  be  $500  for  each  100 
bales).  This  offer  was  accepted  generally  by 
the  defendant,  without  stipulation  of  any 
condition  on  his  part  or  the  waiver  of  any 
condition  contained  in  the  offer;  and  the 
contract  would  have  been  binding  upon  him 


GftO 


BROWN  V.  MARTIN 


495 


Immediately  upon  a  compliance  with  the  stip- 
ulated condition  in  the  offer  that  the  bond 
should  be  given  (sent  by  mail).  But  we  are 
of  the  opinion  that  the  stipulation  contained 
in  the  offer  that  a  bond  in  compliance  with 
the  terms  of  the  contract  should  be  sent  by 
mail  was  a  condition  precedent,  and  that  un- 
til it  was  complied  with  the  contract  was 
not  binding  upon  the  defendant  While  the 
acceptance  of  the  plaintilTs  offer  was  gener- 
al in  its  terms,  it  secured  to  the  defendant 
the  benefit  of  all  conditions  in  the  offer 
which  might  safeguard  him  in  the  delivery 
of  the  property  purchased,  as  effectually  as 
it  brought  him  under  the  obligation  to  per- 
form his  undertaking,  and  one  of  those  safe- 
guards was  a  bond,  which  would  have  pro- 
tected him  against  loss  or  diminished  his 
loss  in  the  event  the  proposed  purchasers 
should  refuse  or  become  unable  to  pay  for 
the  cotton  after  the  same  had  been  shipped 
to  them.  Consequently,  in  order  to  state 
a  cause  of  action  against  the  defendant  for 
a  failure  to  deliver  the  cotton,  it  was  es- 
sential that  the  plaintiffs  should  have  alleg- 
ed a  compliance  with  this  material  condition 
stated  in  their  offer  which  we  have  imder 
consideration,  and,  having  failed  to  allege 
this,  no  cause  of  action  was  shown  against 
the  defendant,  and  a  general  demurrer  to 
the  petition  should  have  been  sustained. 
Equitable  Mfg.  Oo.  t.  Davis,  130  Ga.  67,  60 
S.  B.  262. 

Judgment  reversed.    All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 


(137  Oa.  338) 

BROWN  et  aL  r.  MARTIN  et  sL 
(Supreme  Court  of  Georgia.    Jan.  9,  1912.) 

(8yllabu9  hy  the  Court.) 

h  Ybnub  (S  6*)— Oharactbb  of  AcnoN--Ti- 
TLK  TO  Land  «  *'RBapsoTiNa  Titles  to 
Land." 

An  action  under  Civil  Code  1910,  i  3666, 
by  a  remainderman  against  a  life  tenant,  to 
have  the  estate  of  the  latter  declared  forfeited 
and  the  remainderman  put  in  possession,  be- 
cause of  waste  committed  by  the  tenant,  is  a 
salt  "respecting  titles  to  land,"  and  the  venue 
thereof  is  the  county  in  which  the  land  involved 
is  located. 

[Ed.  Note. — For  other  cases,  see  Venue,  CenL 
Dig.  li  4-11;   Dec.  Dig.  {  5.*] 

2.  Gboundb  ot  Demubbeb— Dismisbai.  of  Ps- 

TITION. 

None  of  the  grounds  of  demurrer  were 
well  taken,  and  the  court  erred  in  dismissing 
the  petition. 

Error  from  Superior  Court,  Calhoun  Coun- 
ty; Frank  Park,  Judges 

Action  by  Herbert  Brown  and  others 
against  R.  B.  Martin  and  another.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Reversed. 

Herbert  Brown  and  others,  as  remainder- 
men under  a  certain  deed,  brought  an  action 
against  Mrs.  Madden  and  R.  B.  Martin,  to 


declare  a  forfeiture  of  the  life  estate  con- 
veyed by  the  deed,  and  to  acquire  possession 
of  the  property  because  of  alleged  waste 
committed.  By  the  terms  of  the  deed  the 
property  was  conveyed  to  Mrs.  Madden  for 
life,  for  the  comfortable  maintenance  of  her- 
self and  children,  and  at  her  death  to  go  to 
the  children  in  fee  simple.  The  plaintiffs 
are  the  children  Just  referred  to.  The  orig- 
inal petition  made  substantially  the  following 
averments:  On  June  16,  1906,  a  decree  was 
taken,  subjecting  the  interest  of  Mrs.  Mad- 
den in  the  property  named  in  the  deed  to  a 
certain  indebtedness,  under  which  decree  her 
life  estate  was  sold  at  public  outcry,  and 
was  bought  in  by  her;  but,  she  failing  to 
comply  with  her  bid,  under  the  terms  of  the 
decree  "title  to  the  said  property  went  to 
various  creditors,  subject  to  a  fixed  charge 
for  the  maintenance  of  petitioners."  The  de- 
fendant Martin  was  one  of  the  creditors, 
and  went  into  possession  of  the  land,  holding 
the  life  interest  only  as  held  by  Mrs.  Mad- 
den, and  subject  to  the  liabilities  imposed 
by  law  on  her,  and  entitled  only  to  such 
rights  as  she  had.  The  land  is  located  In 
Calhoun  county.  Mrs.  Madden  is  a  resident 
of  that  county,  and  Martin  is  a  resident  of 
Randolph  county.  Various  acts  of  waste 
have  been  committed  by  Martin,  and  allowed 
by  him  to  be  committed  by  others,  consist- 
ing of  working  the  timber  for  turpentine  pur- 
poses, cutting,  selling,  and  destroying  valua- 
ble timber  in  large  quantities.  Mrs.  Madden, 
the  life  tenant,  fails  and  neglects  to  prevent 
these  acts  of  waste,  and  both  defendants 
have  been  guilty  of  such  acts  "bb  to  forfeit 
her  or  his  Interest  in  said  land,  and  cause 
said  estate  to  vest  absolutely  in  fee  simple 
in  petitioners,"  and  they  elect  to  claim  im- 
mediate possession.  The  prayers  of  the  peti- 
tion are  that  the  life  estate  be  declared  to  be 
forfeited;  that  Mrs.  Madden,  and  Martin, 
holding  under  her,  be  decreed  to  have  for- 
feited their  Interest  in  said  estate ;  and  that 
plaintiffs  recover  the  land,  with  the  title, 
possession,  and  right  of  possession  vested  In 
them  free  of  condition,  together  with  the 
rental  value  of  the  land  since  the  filing  of 
the  suit 

An  amendment  to  the  petition  was  allowed, 
in  which  it  was  alleged:  Mrs.  Madden  leased 
to  one  Sealy  about  75  acres  of  the  land  for 
the  purpose  of  working  turpentine  thereon, 
and  Sealy  extracted  the  turpentine  from  the 
trees  and  carried  it  away,  and  cut  timber 
and  converted  it  into  barrel  staves,  and  used 
large  quantities  of  timber  for  making  tur- 
pentine, which  "act  was  done  by  Mrs.  Mad- 
den with  the  knowledge  and  assistance,  in 
the  year  1906,  of  R.  B.  Martin."  Mrs.  Mad- 
den and  Martin  conspired  and  confederated, 
while  she  was  life  tenant,  to  sell  and  dis- 
pose of  the  real  estate,  and  in  furtherance  of 
that  intention  Martin  leased  the  land  and 
sold  said  timber  for  Mrs.  Madden.     "Said 
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Madden  permitted  said  Martin  to  waste  said 
real  estate,  by  neglecting  to  care  for  same, 
and  neglecting  to  prevent  tbe  cutting  of 
same.  Said  Madden  lias  committed  volun- 
tary waste;  and  in  a  manner  evidencing  en- 
tire disregard  of  the  rights  of  the  next  taker, 
by  catting  said  timber,  allowing  it  to  die 
and  fall  apon  the  ground  and  rot.  Said 
Martin  had  full  knowledge  of  this  fact,  and 
knew  that  said  waste  was  permissive  and 
voluntary,  and  took  title  to  said  land  under 
a  decree  with  full  knowledge  of  the  facts 
that  said  Madden  had  committed  said  acts." 
Martin  has  continued  the  acts  of  waste,  and 
his  title  was  taken  subject  to  full  knowledge 
that  Mrs.  Madden  had  forfeited  her  entire 
life  estate. 

A  demurrer  was  filed  by  Martin,  setting  up 
the  following  grounds:  "(1)  Because  no  cause 
of  action,  either  legal  or  equitable,  is  set 
forth  in  the  petition.  (2)  Because  no  such 
acts  are  alleged  in  the  petition  as  will  jus- 
tify the  court  in  decreeing  a  forfeiture  as 
prayed.  (8)  Because  no  copy  of  the  decree 
under  which  it  is  alleged  defendant  holds 
title  is  attached  to  the  petition,  nor  does  it 
appear  with  sufficient  fullness  under  what 
title  the  defendant  daims.  (4)  Because  the 
land  referred  to  in  paragraph  1  of  the  peti- 
tion is  not  described  with  sufficient  fullness 
or  definiteness.  (5)  Because  the  petition 
shows  that  the  superior  court  of  Calhoun 
county  has  no  Jurisdiction  of  this  defend- 
ant" 

The  court  rendered  Judgment  as  follows: 
'The  plaintiffs  have  amended  their  petition, 
and  said  amendment  having  been  allowed, 
and  the  within  and  foregoing  demurrers  hav- 
ing been  renewed  to  said  petition  as  amended, 
it  is,  after  argument,  ordered  that  said  de- 
murrers be  sustained,  and  the  petition  as 
amended  be  dismissed,  both  imrties  by  agree- 
ment treating  the  decree  referred  to  in  the 
petition  as  being  a  part  of  and  attached  to 
the  petition.**  To  this  Judgment  the  plain- 
tifte  filed  their  bill  of  exceptions. 

M.  G.  Edwards,  for  plaintiffs  in  error. 
Hawes  &  Pottle,  for  defendants  in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
There  is  no  merit  in  the  first  and  second 
grounds  of  the  demurrer.  Acts  of  waste  on 
the  part  of  the  life  tenant,  of  the  character 
alleged  in  the  petition,  would  give  the  re- 
maindermen the  right  to  bring  an  action  to 
declare  a  forfeiture  of  the  estate  of  the  life 
tenant,  as  provided  for  in  Civil  Code  1010,  § 
8666.  In  view  of  the  recital  of  the  court, 
in  his  order  quoted  in  the  statem^it  of  facts, 
that  by  agreement  both  parties  treated  the 
decree  referred  to  in  the  petition  as  though 
it  were  a  part  thereof,  the  third  ground  of 
demurrer  will  be  considered  as  having  been 
waived.  It  might  be  here  remarked,  how- 
ever, that  this  decision,  in  its  entirety,  is 
made  without  reference  to  the  decree,  as  it 
does  not  appear  to  have  been  actually  at- 


tached to  the  petition,  and  was  not  brought 
to  this  court  This  statement  is  made.  In 
view  of  the  fact  that  the  plaintiffs  may  have 
been  parties  to  the  decree  and  bound  there- 
by, and  it  may  have  contained  provisions 
which  would  affect  their  rights  with  respect 
to  the  present  litigation.  There  is  no  merit 
in  the  fourth  ground  of  demurrer.  Para- 
graph 1  of  the  i>etition  gives  the  numbers 
of  the  land  lots  involved,  and  this  descrip- 
tion, taken  In  connection  with  the  allegation 
elsewhere  in  the  petition  that  the  property 
is  situated  in  Calhoun  county,  sufficiently 
identifies  the  land  referred  to,  or  can  be 
made  to  do  so  when  aided  by  parol  testi- 
mony. 

[1]  This  brings  us  to  the  fifth  and  last 
ground  of  the  demurrer,  by  which  the  de- 
fendant Martin  challenges  the  Jurisdiction 
of  Calhoun  superior  court  with  respect  to 
him.  Counsel  in  their  briefs  largely  deal 
with  the  case  on  the  theory  that  it  is  an 
equitable  proceeding,  and  should  be  located 
in  the  county  of  his  residence,  because  he 
is  the  defendant  against  whom  substantial 
relief  is  prayed;  however,  counsel  fof  the 
plaintiff  in  error  does  insist  that  the  suit  is 
one  respecting  title  to  land,  and  therefore 
properly  brought  in  Calhoun  county,  where 
the  land  in  controversy  is  situated.  In  order 
to  determine  the  venue  of  the  suit  it  is  im- 
portant to  classify  the  action.  While  the 
petition  does  not  in  terms  so  state,  the  suit 
evidently  is  brought  under  the  statute  of 
this  state  providing  for  a  forfeiture  in  behalf 
of  the  remainderman  against  the  life  tenant 
in  the  event  the  latter  wastes  the  estate^ 
which  statute  is  hereinafter  copied.  Orig- 
inally at  common  law  an  action  of  waste 
was  maintainable  only  against  the  holder  of 
the  legal  estate  of  a  guardian  in  chivalry,  or 
tenant  in  dower  or  by  the  curtesy,  on  the 
theory  that  this  class  of  estates  being  crea- 
tures of  the  law,  the  law  would  protect  the 
inheritance  of  the  heir  by  affording  him  a 
remedy  for  waste  conunitted.  No  action 
could  be  maintained  against  the  holder  of 
an  estate  for  life  or  for  years,  since  they 
were  created  by  the  demise  or  lease  of  the 
owner,  and  it  was  deemed  that  his  failure, 
when  granting  the  estate,  to  provide  against 
waste  by,  the  tenant  constituted  an  act  of 
neglect  on  his  part,  the  consequences  of 
which  he  would  be  left  to  suffer.  2  Black- 
stone  Com.  283.  The  statute  of  Marlbrldge 
(52  Hen.  Ill,  c  2^  extended  the  common- 
law  liability,  so  as  to  make  it  apply  to  ten- 
ants of  the  last-named  class,  and  to  make 
them  liable  for  full  damages  resulting  from 
waste;  and  the  statute  of  Gloucester  (6 
Edw.  I,  c  5)  gave  a  more  stringent  remedy 
in  such  cases  by  a  writ  of  waste,  under 
which  the  tenant  was  liable  to  forfeiture 
of  the  thing  wasted  and  treble  damages.  2 
Bl.  Com.  283-284;  1  Reeves  on  Real  Proper- 
ty, §  558 ;  Roby  v.  Newton,  121  Ga,  679,  49 
S.  S.  694,  68  U  R.  A.  601.     In  Parker  v» 
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Ghambliss,  12  Ga.  285,  It  was  held:  *'Iii  this 
state,  a  tenant  in  dower  Is  liable  for  waste 
committed  on  the  estate,  but  she  does  not 
thereby  forfeit  her  estate,  and  treble  dam- 
ages as  provided  by  the  statute  of  Glouces- 
ter. The  remedy  against  her  is  by  action 
on  the  case,  in  the  nature  of  waste,  to  re- 
coTer  the  actual  damage  done  to  the  estate, 
or  by  an  injunction  to  restrain  her  from 
committing  waste,  when  necessary,  on  a 
proper  case  made.**  In  the  opinion  Judge 
Warner,  after  pointing  out  that  we  had 
adopted  the  common  and  statute  law  of  Eng- 
land only  where  "properly  adapted  to  the 
circumstances  of  the  inhabitants  of  this 
state,"  and  quoting  Chancellor  Kent  to  the 
effect  that  the  writ  of  waste  had  gone  out  of 
use,  and  special  action  on  the  case  In  the 
nature  of  waste  had  superseded  the  common- 
law  remedy,  on  page  238,  said:  ''We  there- 
fore adopt  and  recognize  the  principles  of 
the  common  law  including  the  statute  of 
Gloucester,  so  far  as  to  make  the  tenant  in 
dower  liable  for  waste  committed,  but  reject 
the  harsh  and  penal  remedy  provided  by  that 
statute.*'  This  decision  'was  made  in  1852. 
Code  1863,  {  2235  (which  is  identical  in 
language  with  section  3666  of  the  Code  of 
1910),  contained  the  following  provisions: 
''The  tenant  for  life  is  entitled  to  the  full 
use  and  enjoyment  of  the  property,  so  that 
in  such  use  he  exercises  the  ordinary  care  of 
a  prudent  man  for  its  preservation  and  pro- 
tection, and  conmiits  no  acts  tending  to  the 
permanent  injury  of  the  person  entitled  in 
remainder  or  reversion.  For  the  want  of 
such  care,  and  the  willful  commission  of 
such  acts,  he  forfeits  his  Interest  to  the  re- 
mainderman if  he  elects  to  claim  immediate 
possession.*'  In  Dickinson  t.  Jones,  36  Ga. 
97,  a  case  of  injunction  to  restrain  threaten- 
ed waste,  it  was  assumed  that  the  statute 
of  Gloucester  was  of  full  force  in  Georgia; 
but  In  Woodward  v.  Gates,  38  Ga.  205,  212, 
it  was  pointed  out  that  the  apparent  holding 
in  the  Dickinson  Case  was  obiter,  no  ques- 
tion of  forfeiture  b^ng  there  involved,  and 
the  true  rule  in  Woodward  v.  Gates  was  de- 
clared to  be  that  the  effect  of  the  adoption  of 
the  Code  of  1863  was  that  (page  213),  "In 
case  of  waste,  the  tenant  for  life  shall  forfeit 
his  interest  to  the  remainderman,  if  he  elects 
to  take  immediate  possession.  But  the  rule 
of  the  statute  of  Gloucester  as  to  treble  dam- 
ages is  not  still  adopted."  And  this  decision 
was  construed  and  followed  in  Belt  v.  Sim- 
kins,  113  Ga.  894,  39  S.  B.  430.  It  appears, 
therefore,  that  the  present  statute  (Civil 
Code  1910,  I  3666),  quoted  supra,  is  declara- 
tory, and  at  the  same  time  restrictive,  of 
the  common  law,  and  that  the  right  of  action 
thereunder  Is  purely  an  action  at  law.  What 
was  the  nature  of  this  action  at  common 
law?  Blackstone  says:  "This  action  of 
waste  1b  a  mixed  action;  partly  real,  so  far 
as  it  recovers  land,  and  partly  personal,  so 
far  as  it  recovers  damages."  2  Bl.  Com.  228; 
3  Bl.  Com.  118.  It  would  seem,  therefore, 
7S  S.E.— 32 


that,  our  statute  having  eliminated  the  treble 
damages  feature,  and  retained  only  the  for- 
feiture provided  for  by  the  common  law,  an 
action  brought  under  such  statute  would  be 
a  real  action. 

The  suit  in  the  present  case  is  based  pure- 
ly on  this  statute.  It  is  in  no  sense  an 
equitable  action,  and  no  equitable  features 
are  Involved.  The  allegations  of  the  peti- 
tion, simplified,  are  to  the  effect  that  the 
life  tenant  has  been  guilty  of  acts  of  waste 
within  the  meaning  of  the  statute,  and  there- 
by rendered  his  estate  subject  to  the  for- 
feiture, and  that  the  remaindermen  elect  to 
have  such  forfeiture  declared  and  to  take 
immediate  possession  of  the  estate.  The 
prayers  of  the  petition  all  seek  relief  with- 
in the  bounds  of  the  statute;  that  is,  that 
the  interest  of  the  life  tenants  be  declared 
to  be  forfeited  and  they  be  put  In  possession 
of  the  land.  True,  there  is  an  additional 
prayer  that  the  defendants  be  required  to 
account  for'  the  rental  value  of  the  premises 
since  the  filing  of  the  suit;  but  this  is  mere- 
ly a  prayer  for  incidental  relief  with  re- 
spect to  a  right  which  wlU  accrue  to  them 
during  the  pendency  of  the  action,  provided 
they  succeed  in  maintaining  their  claim  of 
forfeiture,  which,  if  declared,  would  relate 
back  at  least  to  the  filing  of  the  suit  There 
Is  also  a  prayer  to  the  effect  that  the  plain- 
tiffs recover  the  premises  free  of  any  charge 
for  the  maintenance  of  the  life  tenant,  or 
any  one  holding  under  her.  The  property 
was  conveyed  to  the  life  tenant  for  life,  for 
the  comfortable  maintenance  of  herself  and 
children.  The  children  are  the  remainder- 
men, and  are  the  plaintiffs  in  this  case.  The 
right  of  the  life  tenant  to  maintenance  from 
the  property  is  incident  to  and  a  part  of 
her  life  estate,  and  would  cease  with  the 
loss  of  that  estate,  in  the  event  a  forfeiture 
thereof  be  declared.  Neither  of  the  prayers 
Just  mentioned  seeks  any  relief  other  than 
is  Incidental  to  an  action  under  the  statute. 
The  suit  being  one  in  which  no  equity  is 
Invoked,  but  purely  a  real  action  under  a 
statute  having  its  origin  in  the  common 
law,  its  venue  is  not  affected  by  the  consti- 
tutional provision  that  equity  cases  shall 
be  tried  in  the  county  of  the  residence  of  a 
defendant  against  whom  substantial  relief  is 
prayed.  (It  might  here  be  remarked  that 
no  equity  Jurisdiction  can  attach  with  re- 
spect to  legal  waste,  except  for  purposes  of 
injunction.  5  Pomeroy's  Eq.  Jur.  i  491.) 
"Real  actions  at  common  law  were  those  by 
which  all  disputes  concerning  corporeal  her- 
editaments were  decided."  Will's  Gould  on 
Pleading,  6.  They  extended  to  actions  claim- 
ing title  to  rents,  commons,  and  the  like,  In 
fee  simple,  fee  tall,  or  for  life,  as  well  as 
actions  for  the  recovery  of  the  land  Itself. 
3  Bl.  Com.  117.  Such  actions  were  local  In 
character.  3  Bl.  Com.  294.  But  with  us 
the  venue  of  suits  is  now  controlled  by  con- 
stitutional and  statutory  provisions.  In  ad- 
dition to  the  constitutional  provision  r^ard- 
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ing  equity  cases  above  referred  to,  the  Con- 
stitution further  declares  that  **cases  re- 
specting titles  to  land  shall  be  tried  in  the 
county  where  the  land  lies,"  and,  with  ex- 
ceptions as  to  specified  actions  not  material 
here  to  mention,  '*that  all  other  civil  cases 
shall  be  tried  in  the  county  where  the  de- 
fendant resides.*'  This  suit  was  brought  in 
Calhoun  county,  In  which  the  land  involved 
is  located.  The  demurrers  were  filed  by  the 
defendant  Martin,  who  did  not  reside  In 
that  county;  and  unless  the  suit  was  one 
"respecting  titles  to  land,*'  within  the  mean- 
ing of  the  constitutional  provision  referred 
to  above^  there  was  no  jurisdiction  over 
Martin. 

Was  it  such  a  suit?  Numerous  adjudica- 
tions have  been  made  with  respect  to  what 
did  or  did  not  constitute  an  action  respect- 
ing titles  to  land;  but  an  examination  of 
all  the  cases  we  have  been  able  to  find  dis- 
closes that  those  held  not  to  be  of  this  na- 
ture are,  in  the  main,  reducible  as  follows: 
(a)  Those  in  which  the  action  sounded  in 
trespass  and  the  object  was  the  recovery  of 
damages,  or  proceedings  were  for  the  pur- 
pose of  injunction  to  prevent  trespass,  or 
an  attempt  was  made  to  fasten  a  lien  on 
property,  actions  in  which  the  question  of 
title  was  only  incidentally  involved  to  the 
extent  of  showing  a  right  on  the  part  of  the 
plaintilT  to  maintain  his  action.  Examples 
of  this  class  are  Osmond  v.  Floumoy,  34 
Ga.  510,  Powell  v.  Cheshire,  70  Ga.  357,  48 
Am.  Rep.  572,  Beckwith  v.  McBride,  70  Ga. 
642,  and  Wheatley  v.  Blalock,  82  Ga.  406, 
9  S.  E.  168.  (b)  Those  in  which  the  legal 
title  vras  out  of  the  plaintiff,  and  it  was 
sought  to  cancel  a  deed,  or  to  obtain  specific 
performance,  or  in  some  other  way  invoke 
the  aid  of  a  court  of  equity  in  order  to  es- 
tablish the  plaintifll's  legal  title.  The  fol- 
lowing cases  fall  within  this  class:  Smith 
V.  Bryan,  34  Ga.  53,  Blvins  v.  Bivins,  -37 
Ga.  346,  Taylor  v.  Cloud,  40  Ga.  288,  Mc- 
Arthur  v.  Matthewson,  67  Ga.  134,  Lowe  v. 
Mann,  74  Ga.  387,  Saffold  v.  Scottish  Se- 
curity Co.,  98  Ga,  785,  27  S.  E.  208,  Fulgham 
y.  Pate,  77  Ga.  454,  Clayton  v.  Stetson,  101 
Ga.  634,  2g  S.  E.  983,  Ellis  v.  Farmer,  119 
Ga.  238,  46  S.  E.  105,  and  Martin  v.  Gais- 
sert,  134  Ga.  34,  67  S.  E.  536. 

The  line  of  cases  Just  cited  are  the  proge- 
ny of  Smith  V.  Bryan,  supra,  in  which  the 
ruling  was  that  "a  bill  in  equity  to  set  aside 
and  cancel  a  deed,  on  the  ground  of  fraud, 
is  not  a  case  respecting  title  to  land,"  with- 
in the  meaning  of  the  provision  of  tJie  Con- 
stitution fixing  the  venue  in  such  cases.  In 
that  case  (34  Ga.  62,  63)  the  court  used  this 
language:  "What,  in  the  Intendment  of  the 
Constitution,  are  'cases  respecting  titles  to 
land'?  We  understand  them  to  be  cases  in 
whidh  the  plaintiff  asserts  his  title  to  the 
land  in  question,  and  depends  for  his  re- 
covery upon  his  maintenance  of  it,  or  to 
supply  a  link  in  the  chain,  wanting  by  rea- 
son of  accident  or  other  cause.    In  order  to 


determine  whether  or  not  a  plaintiff  at  la'w 
or  a  complainant  in  equity,  who  selects  his 
forum  upon  this  clause  of  the  Constitution, 
has  made  a  case  of  Jurisdiction  for  the  se- 
lected court,  it  is  necessary  to  examine  care- 
fully his  allegations.  What,  then,  is  the 
gravamen  in  this  case?  Is  it,  at  the  time  of 
the  filing  of  this  bill,  the  complainant  bad 
title  to  the  lands,  and  that  the  defendant 
held  possession,  or  committed  waste,  or  did 
any  act  respecting  them,  without  his  con- 
sent, and  in  derogation  of  his  title?  Not 
at  alL  *  «  *  His  case  is  not  that  the 
title  never  legally  passed  from  him,  nor 
that  it  has  legally  returned  to  hinL  His 
prayer  is  not  ^at  his  title,  under  existing 
circumstances,  may  be  adjudged  good  and 
valid,  but  that  by  reason  of  certain  facts, 
dehors  the  title,  the  contract  which  divested 
him  of  it  may  be  annulled,  and  it  restored. 
The  case,  then,  does  not  respect  titLe  to 
lands,  but  is  respecting  a  contract  In  rela- 
tion to  them,  and  certain  fraudulent  prac- 
tices, which,  it  is  alleged,  vitiate  that  eon- 
tract"  And  in  Clayton  v.  Stetson,  101  Ga. 
634,  638,  28  S.  E.  983,  084,  it  was  said:  "If 
the  plaintiff,  without  resorting  to  the  powers 
of  the  superior  court  as  a  court  of  equity, 
and  without  invoking  equitable  relief,  can, 
upon  her  legal  title,  recover,  the  suit  Is  well 
brought  tn  the  county  where  the  land  lies; 
but  if,  in  order  to  vest  herself  with  a  legal 
title  upon  which  she  can  recover  at  law,  it 
becomes  necessary  at  first  to  assert  an  equi- 
ty as  against  the  person  invested  with  the 
legal  title,  then  we  conclude  that  the  ac- 
tion should  have  been  brought  in  the  county 
wherein  the  defendant  resided." 

In  the  present  case,  proof  of  the  convey- 
ance to  them  by  deed  of  the  remainder  in- 
terest (giving  to  them  the  right  of  ultimate 
enjoyment),  and  proof  of  acts  of  waste  on 
the  part  of  the  life  tenant  such  as  to  create 
a  forfeiture  of  the  intermediate  estate  with- 
in the  intendment  of  Civil  Code,  8  3666, 
quoted  supra,  is  sufficient  to  show  in  the 
plaintiffs  a  legal  title  and  make  out  a  prima 
facie  case  for  recovery.  We  are  satisfied 
that  where  the  plaintiff,  as  in  this  case,  con- 
fines himself  to  the  remedy  afforded  him 
by  the  statute,  he  is  seeking  only  to  main- 
tain a  title  devolving  upon  him  by  law  as 
against  the  defendant's  possession  and  claim 
of  title  under  deed,  and  the  suit  is  one  '*re- 
specting  titles  to  land,"  within  the  meaning 
of  the  Constitution.  The  very  gist  of  the 
action  is:  Whose  legal  title  is  superior 
with  respect  to  the  right  of  possession  in 
prsesenti — ^the  defendant,  claiming  the  life 
estate  under  deed,  or  the  plaintiff,  claiming 
it  imder  forfeiture  by  virtue  of  the  statute? 
The  object  of  the  action  is  to  gain  posses- 
sion, and  the  right  to  possession  is  deter- 
mined by  an  adjudication  as  to  which  has 
the  superior  legal  title.  We  think  the  case 
we  are  considering  measures  up  to  the  cri- 
terion laid  down  in  Clayton  v.  Stetson,  quot^ 
ed  supra,  by  which  to  determine  when  the 
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action  Is  one  respecting  titles  to  land,  and 
that  the  venue  of  the  suit,  as  brooght,  Is 
In  Calhoun  connty. 

[2]  None  of  the  grounds  of  demnrrer  were 
w€^  taken,  and  the  court  committed  error 
In  sustaining  them  and  dismissing  the  peti- 
tion. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(137  Gm.  ttD 

JEFFERSON  v.  STATE. 
(Supreme  Court  of  Georgia.    Jan.  11,  1912.) 

(SyUahui  hp  the  Court.) 

1.  Criminal  Law  ({  1156*)— Writ  of  Ebbob 
— ^Review— Discretion  of  Tbial  Judob^ 
cohpetenct  of  jurob. 

When,  m  a  criminal  case,  after  verdict,  an 
attack  is  made  upon  a  juror  upon  the  ground 
that  he  was  not  impartial,  the  trial  Jud^e  occu- 
pies the  place  of  a  trior,  and  his  finding  that 
the  juror  is  competent  will  not  be  reversed,  un- 
less under  all  the  facts  the  discretion  of  the 
judge  is  manifestly  abused.  No  abuse  of  dis- 
cretion appears  in  this  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  3070;  Dec.  Dig.  f  1156.* J 

2.  Grounds  fob  New  Tbiai«— Expression  of 
Opinion  bt  Judge. 

Certain  grounds  of  the  motion  for  new 
trial,  in  which  exception  was  taken  to  the  ex- 
pressions of  the  judge  made  pending  the  ex- 
amination of  witnesses,  and  others  made  while 
instructing  the  jury,  were  not  subject  to  the 
criticism  that  they  amounted  to  the  expression 
of  an  opinion  upon  material  facts  in  issue, 
or  that  they  were  otherwise  prejudicial  to  the 
accused. 

3.  Homicide  (|  203*) —  Evidence  — "Dtinq 
Declarations'  '—Admissibility. 

In  the  trial  of  a  murder  case,  if  at  the 
time  of  making  declarations  the  condition  of 
the  wounded  party  making  them,  the  nature 
of  his  wounds,  the  length  of  time  after  making 
the  declarations  before  he  expired,  and  all  the 
circumstances,  make  a  prima  facie  case  that 
he  was  in  the  article  of  death,  and  conscious 
of  his  condition  when  he  made  the  declarations, 
such  declarations  are  admissible  in  evidence 
under  proper  instructions  by  the  court  to  the 
jury»  though  the  person  may  not  have  express- 
ed his  consciousness  of  impending  dissolution. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  8  431;   Dec  Dig.  §  203.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  8,  pp.  2297,  229&] 

4.  Cbiminal  Law  ({  921*)— New  TbiaI/— 
Habmubss  BBBOfr— Admission  of  Evidence. 

Whether  or  not  statements,  made  about 
eight  or  ten  minutes  after  deceased  was  shot, 
to  the  effect  that  the  accused  "shot  him  like  a 
dog  and  kicked  him  in  the  face,"  were  adnds- 
sible  as  a  part  of  the  res  geste,  the  admission 
of  them  was  not  cause  zor  a  new  trial,  in 
view  of  other  evidence  to  the  same  effect,  which 
was  afterwards  introduced,  some  of  which  was 
introduced  by  the  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  2207;  Dec  Dig.  {  921.*] 

5.  Cbiminal  Law  (8  «21*)— New  Tbiait- 
Habmless  Ebbob— Exclusion  of  Evidence. 

In  view  of  other  evidence  admitted,  it  was 
no  cause  for  a  new  trial  that  the  judge  refused 
to  allow  a  witness  to  testify  that  the  prosecu- 
tor in  the  case,  who  was  a  witness  for  the 
state,  had  previously  said:    "He  stated  to  me 


he  wanted  to  hang  him  [meaning  defendant]  as 
high  as  a  telegraph  post." 

[Ed.    Note. — For   other  cases,   see   Criminal 
Law,  Cent.  Dig.  S  2207;   Dec.  Dig.  {  921.*] 

6.  Exceptions  to  CIIABOB^— No  B)bror. 

There  were  numerous  exceptions  to  the 
charge;  but,  considered  in  the  light  of  the 
evidence  and  the  charge  in  its  entirety,  none  of 
them  were  sufficient  to  require  the  grant  of  a 
new  triaL 

7,8.  Omissions  to  Chabos— No  Erbob. 

Several  grounds  of  the  motion  for  new  trial 
complained  of  omissions  to  charge,  and  several 
of  the  refusal  to  charge  upon  request;  but,  in 
the  light  of  the  charge  as  given  and  the  evi- 
dence submitted,  none  of  them  were  meritori- 
ous. 

9.  Newlt   Discovebed    Evidenoe  •*  Suffi- 
ciency. 

The  alleged  newly  discovered  evidence  was 
not  sufficient  to  require  the  grant  of  a  new 
triaL 

10.  Homicide  ({  234*)  —  Evidenob— Suffi- 

CIENOT. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  no  error  in  refusing  to 
grant  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Dec.  Dig.  i  234.*] 

(Additional  ByUdbue  hy  BditoriaX  Staff.) 

11.  Homicide  (J  309*)  —  Instbuctions  — De- 
OBEE  OF  Offense. 

The  contention  that  the  court  erred  in 
refusing  to  instruct  Pen.  Code  1910,  {$  64,  65, 
relating  to  voluntary  manslaughter,  cannot  be 
sustained,  where  the  court  gave  a  concrete 
charge  as  to  the  law  of  voluntary  manslaughter 
in  so  far  as  the  offense  was  involved  in  the 
case,  under  either  the  evidence  or  the  pris- 
oner s  statement 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  64^656;   Dec  Dig.  §  309.*] 

12.  Homicide  (8  300*)— Instructions— Sblf- 
Defense — Degrees  of  Homicide. 

Instructions  that,  if  the  circumstances 
were  sufficient  to  excite  the  fears  of  a  reason- 
able man  that  he  was  in  any  serious  danger 
and  the  serious  danger  was  less  than  a  felony, 
it  would  be  a  voluntary  manslaughter,  and,  if 
of  a  felonious  assault,  it  would  be  justifiable 
homicide,  and  that,  if  an  assailant  intends  to 
commit  a  trespass  only,  to  kill  him  is  man- 
slaughter, and  if  he  intends  a  felony,  the  kill- 
ing is  self-defense,  and  justifiable,  did  not 
give  accurate  statements  of  the  law,  and  were 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  8§  614-^2;   Dec  Dig.  {  300.*] 

13.  Criminal  Law  (8  829*)— Tbial— Instbuc- 
tions—Requests— Dying  Declabations. 

Where  the  court,  in  charging,*  read  the 
sections  of  the  Code  as  to  dying  declarations, 
and  further  instructed  that  dying  declarations 
should  be  received  with  great  caution,  that  if 
they  were  made  the  jury  should  consider  aU 
the  circumstances  under  which  they  were  made, 
the  mental  and  physical  condition  of  the  de- 
ceased, whether  the  circumstances  were  calcu- 
lated to  impair  his  powers  of  observation  and 
memory,  whether  he  stated  a  mere  conclusion, 
or  the  facts  of  the  case,  whether  his  statement 
was  full,  and  whether  the  account  was  influ- 
enced by  resentment,  and  therefore  biased, 
there  was  no  error  in  refusing  to  charge  that 
great  caution  is  necessary  in  the  use  of  dying 
declarations,  as  deceased  may  have  spoken  un- 
der circumstances  of  confusion  and  surprise, 
which  may  occasion  an  injury  to  the  mind  and 


•FoT  other  eases  see  same  topic  and  tectloB  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 


600 


78  SOUTHBASTERN  REPORTBB 


(Ga. 


an  indistinctness  of  memory,   and  that  such 
evidence  is  liable  to  be  incomplete. 

[Ed.  Note.— Fop  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §  2011;  Dec  Dig.  {  829.*] 

14.  Criminal  Law  (§  942*)— New  Triait— 
Grounds— Newly  Discovered  Evidencb^— 
Impeaching  Testimony." 

Alleged  newly  discovered  evidence,  merely 
Intended  to  impeach  witnesses  for  the  state,  is 
insufficient  to  require  the  grant  of  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  2331,  2332;  Dec.  Dig.  f 
942.*] 

15.  Criminal  Law  (|  944*)— New  Trial— 
Newly  Discovered  Evidence— Cumula- 
tive Evidence— Credibility. 

NewW  discovered  evidence,  partly  cumu- 
lative^ offered  by  a  witness  whose  veracity  is 
sustained  by  the  affidavit  of  one  person  and 
attacked  by  the  affidavits  of  several,  is  insuffi- 
cient to  require  interference  with  discretion  of 
the  judge  in  overruling  a  motion  for  a  new 
triaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2335;  Dec  Dig.  {  944.*] 

Error  from  Superior  Court,  Muscogee 
County;  8.  P.  Gilbert,  Judge.  ' 

James  Jefferson  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

J.  H.  Martin,  S.  B.  Hatcher,  A.  W.  Cozart, 
Ed.  Wohlwender,  S.  T.  Pinkston,  and  J.  B. 
Sheppard,  for  plaintiff  in  error.  Geo.  C. 
Palmer,  Sol.  Gen.,  T.  T.  Miller,  T.  S.  Felder, 
and  T.  Hiz  Fort,  Atty.  Gen.,  for  the  State. 

ATKINSON,  J.  James  Jefferson  was  in- 
dicted for  the  crime  of  murder.  The  person 
alleged  to  have  been  killed  was  Marion  Mar- 
chant,  a  policeman  in  the  city  of  Columbus. 
The  Implement  employed  by  Jefferson  in 
committing  the  homicide  was  a  pistol.  Im- 
mediately before  the  killing,  Jefferson  was 
seen  standing  in  the  front  door  of  Thomp- 
son's near-beer  saloon,  fronting  on  Sixth  ave- 
nue, talking  to  Marchant,  who  was  standing 
out  on  the  sidewalk  facing  him.  No  other 
witness  testified  to  having  heard  the  conver- 
sation, but  Jefferson  was  seen  suddenly  to 
commence  firing  his  pistol  while  standing  In 
the  door,  and  to  fire  five  shots  in  rapid  suc- 
cession; all  taking  effect,  and  all  passing 
entirely  through  the  body  except  one,  which 
passed  through  the  arm.  At  the  first  shot 
Marchant  began  falling  face  forward,  and 
when  the  shooting  was  over  was  lying  face 
downward  on  the  sidewalk,  unable  to  move. 
After  lying  in  that  position  for  several  min- 
utes, and  calling  for  those  coming  to  the 
scene  to  turn  him  over,  he  was  lifted,  and 
carried  into  the  saloon,  and  laid  on  the  pool 
table.  In  about  five  minutes  after  he  was 
shot,  he  made  certain  statements  to  Mc- 
Phall,  a  witness  introduced  by  the  defense, 
concerning  the  homicide,  and  about  eight  or 
ten  minutes  afterwards  made  other  state- 
ments of  the  same  character  to  J.  T.  Moore, 
the  chief  of  police,  and  Moses  Moon,  a  fel- 
low policeman.  The  shooting  occurred  In 
the  city  of  Columbus  at  about  7:80  o'clock  on 


Wednesday  evening,  the  12t3i  day  of  April, 
1911.  On  Saturday  following  the  shooting, 
he  made  to  the  solicitor  general  a  statement, 
telling  who  shot  him,  and  giving  other  cir- 
cumstances attending  the  shooting.  Tbe 
statement  was  reduced  to  writing,  and  on 
the  following  Monday  morning  submitted  to 
him,  and  upon  its  being  read  over  to  him  be 
said  that  It  was  correct  During  the  samo 
morning  he  died.  The  doctor  was  with  him 
at  the  time  he  made  the  statement  on  Sat- 
urday, and  testified  as  to  the  nature  of  his 
wound  and  his  opinion  that  Marchant  could 
not  recover,  and  that  he  was  conscious  and 
realized  his  condition;  but  he  was  not  with 
him  at  the  time  the  written  statement  was 
submitted  to  him  on  Monday.  The  chief  of 
police,  who  was  present  on  both  occasions, 
testified  as  to  Marchanf  s  condition  and  ap- 
pearance, and,  upon  the  facts  recited  by  him, 
stated  that  Marchant  was  consdous  and 
obliged  to  know  that  he  was  In  a  dying  con- 
dition. 

According  to  the  statement  of  the  accused, 
the  policeman  threatened  to  arrest  him  with- 
out  cause,  and,  upon  being  remonstrated 
with,  threatened  to  blow  a  hole  through  him, 
and  attempted  at  the  time  to  draw  his  pis- 
tol, whereupon  the  accused  drew  his  pistol 
and  fired  the  five  shots;  Marchant  endeaTor- 
ing  all  the  time  to  draw  his  pistol,  but  fall- 
ing to  do  so.  According  to  the  statement 
of  the  deceased,  Jefferson  was  drunk,  and  a 
few  minutes  before  had  been  warned  by  blm 
to  go  home,  and  after  returning  from  up  the 
street  and  finding  him  at  this  saloon  he  **got 
after  him  again,"  and  Jefferson  began  shoot- 
ing him  without  any  provocation.  At  the 
first  shot  he  fell,  and  Jefferson  '^stamped" 
him.  •  After  this  he  was  shot  while  lying  on 
the  ground,  but  could  not  say  how  many 
times.  The  jury  found  the  accused  guilty, 
without  recommending  that  he  be  punished 
by  imprisonment  in  the  penitentiary  for  llfe^ 
and  the  death  penalty  was  Imposed.  A  mo- 
tion for  a  new  trial  was  refused,  and  the  de- 
fendant excepted. 

[1]  1.  The  fourth  ground  of  the  motion  for 
new  trial,  being  the  first  of  the  amended 
grounds,  complained  that  one  of  the  Jurors 
who  rendered  the  verdict  "was  not  a  fair 
and  impartial  juror,  but  he  was  Incompetent 
and  disqualified  to  serve  as  a  Juror  in  said 
case;  he  having  said  [on  a  given  date],  and 
before  the  trial  of  this  case,  that  the  de- 
fendant ought'  to  be  hung."  As  to  this  ground 
the  trial  Judge  occupied  the  position  of  a 
trior  on  the  hearing  of  the  motion  for  new 
triaL  The  evidence  submitted  upon  the  ques- 
tion was  confiicting,  and  there  was  no  abuse 
of  discretion  in  overruling  this  ground  of  the 
motion.  In  such  a  case  the  Supreme  Court 
wUl  not  control  the  discretion  of  the  trial 
court,  unless  It  clearly  appears  that  It  has 
been  abused.    Bowdoin  y.  State,  113  Ga.  1150 
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(6),  39  S.  E.  478;  McNangfaton  t.  State,  186 
Ga.  600,  71  S.  B.  1038. 

[2]  2.  The  fifth,  tenth,  eleventh,  thirteenth, 
twenty-second,  twenty-third,  and  thirty-fifth 
grounds  complained,  that  certain  expressions 
of  the  Judge  used  pending  the  examination  of 
witnesses,  and  others  made  while  instruct- 
ing the  Jury,  amounted  to  the  expresdon  of 
an  opinion  upon  the  facts,  and  were  other- 
wise prejudicial  to  the  accused.  These 
grounds  of  the  motion  are  lengthy,  and  it  is 
unnecessary  to  set  them  out  or  elaborate 
upon  them ;  but  upon  a  careful  consideration 
of  each  of  them  we  fail  to  find  Hiat  the  ex- 
pressions of  the  Judge  were  subject  to  the 
criticism  that  they  contained  intimations 
upon  questions  of  fact  at  issue,  or  that  the 
remarks  of  the  Judge  or  questions  propound- 
ed by  him  to  the  witnesses,  upon  which  er- 
ror was  assigned,  were  unfair  or  illegally 
prejudicial  to  the  accused.  Grounds  0,  26, 
27,  28,  31,  and  84  also,  among  oth^  things, 
complained  that  the  charge  criticised  In  them 
expressed  opinions  of  the  Judge  on  Issues  of 
fact;  but  none  of  them  were  subject  to  this 
criticism.  Other  criticisms  upon  the  charge 
embodied  in  these  grounds  fall  within  the 
ruling  announced  In  the  sixth  diTlsion  of 
this  opinion. 

[3]  8.  The  sixth  amended  ground  complain- 
ed that  the  court  illegally  admitted  in  eyi- 
dence  a  paper  which  the  state  contended  con- 
stituted the  dying  declaration  of  the  deceas- 
ed, over  the  timely  objection  that,  before  a 
paper  as  a  dying  declaration  can  go  to  the 
Jury,  the  state  must  show  that  the  declar- 
ant was  conscious  of  his  condition  and  in 
the  article  of  death,  and  the  eyidence  only' 
showed  that  the  paper  was  taken  on  Satur- 
day and  read  oyer  to  the  declarant  <m  Mon- 
day, a  short  time  before  his  death,  and  fail- 
ed to  show  that  he  was  conscious  of  his  ap- 
proaching dissolution.  Eyidence  was  Intro- 
duced as  to  the  nature  of  his  wounds,  the 
physical  condition  of  the  deceased  produced 
by  them,  and  other  circumstances,  which, 
taken  together,  was  suflScient  to  make  a 
prima  facie  case  that  the  deceased  was  In  the 
article  of  death  and  conscious  of  his  condi- 
tion when  he  made  the  declarations  whidi 
were  admitted  in  evidence;  and  the  court 
submitted  them  to  the  Jury  under  appropri- 
ate instructions.  It  is  not  necessary  to  the 
admissibility  of  such  a  statement  that  the 
person  whose  statements  are  sought  to  be  in- 
troduced as  dying  declarations  should  ex* 
press  himself  as  belieying  that  he  is  in  a  dy- 
ing condition.  Consciousness  of  his  condition 
may  be  inferred  from  the  nature  of  the 
wounds  or  from  other  circumstances.  Bar- 
nett  y.  State,  136  Ga.  65,  70  S.  B,  8G8;  Per- 
due V.  State,  135  Ga.  277  (8),  69  S.  B.  184. 
There  was  no  error  in  admitting  the.  paper 
in  evidence  over  the  objection  urged. 

[4]  4.  The  seventh  and  eighth  grounds  of 
the  amended  motion  for  new  trial  complain 
of  the  admission  in  evidence  of  statements 


made  by  Marchant,  after  he  was  shot,  to  the 
effect  that  the  defendant  "shot  him  like  a 
dog  and  stamped  him  in  the  face*';  the  state- 
ments haviQg  been  made  separately  to  J.  T. 
Moore,  the  chief  of  police,  and  to  Moses 
Moon,  a  fellow  officer.  The  objection  urged 
to  the  admissibility  of  the  evidence  was  that 
the  statements  were  no  part  of  the  res  gestse, 
but  were  mere  hearsay.  The  statements 
were  made  about  eight  or  ten  minutes  after 
the  wounds  were  inflicted.  Whether  or  not 
these  statements  were  admissible,  their  ad- 
mission will  not  require  a  new  trial,  as  state- 
ments to  the  same  effect  were  contained  in 
the  written  dying  declaration  of  the  deceas- 
ed, which  was  properly  admitted  in  eyidence 
on  the  testimony  of  one  of  the  witnesses  to 
whom  the  alleged  res  gestae  statements  were 
made.  The  other  witness  to  whom  the  alleg- 
ed res  gestse  statements  were  made  did  not 
testify  concerning  the  dying  declarations; 
and,  were  the  issue  close  upon  the  point,  it 
might  make  a  difference,  owing  to  the  dif- 
ference in  the  credibility  of  the  witnesses. 
But  the  issue  was  not  dosa  McPhall,  a  wit* 
ness  introduced  by  the  defendant,  whose  tes- 
timony went  in  without  objection,  testified 
that  Marchant  told  him  that  the  accused 
••shot  him  like  a  dog**;  also  that,  when  he 
approached  Marchant,  who  was  lying  on  the 
sidewalk,  his  head  was  bruised.  The  accused 
denied  in  his  statement  that  he  had  stamp- 
ed Marchant  in  the  face,  and  McPhail  testi- 
fied to  the  same  effect;  but  he  was  the  only 
witness  so  testifying,  and  he  did  not  pretend 
to  account  for  the  manner  in  which  March- 
anf s  head  became  bruised.  Several  other 
witnesses  testified  that  the  accused  stamped 
Marchant  in  the  face. 

[B]  5.  The  question,  ''State  what  prosecu- 
tor. Chief  J.  T.  Moore,  said  with  reference  to 
this  case,"  was  propounded  to  a  witness  for 
the  accused.  It  was  stated  to  the  court  that, 
if  permitted  to  answer,  the  witness  would 
testify.  "He  said  to  me  he  wanted  to  hang 
him  [meaning  defendant]  as  high  as  a  tele> 
graph  post"  It  was  also  stated  that  the  tes- 
timony was  offered  in  order  to  show  the 
prosecutor's  feelings,  and  in  order  that  the 
evidence  might  go  to  the  credit  of  the  prose- 
cutor, who  was  a  witness  for  the  state.  The 
court  refused  to  allow  the  question  and  an- 
swer, and  error  was  assigned  upon  the  rul- 
ing. It  appears  that  Moore  had  elsewhere 
testified  that  he  was  the  prosecutor  in  the 
case,  had  aided  in  employing  counsel  to  as- 
sist in  the  prosecution,  and  had  taken  great 
interest  in  the  prosecution,  and  could  not  re- 
member whether  he  had  made  the  remark 
attributed  to  him  as  sought  to  be  proved. 
Under  these  circumstances,  the  exclusion  of 
the  proposed  evidence  did  not  furnish  ground 
for  the  grant  of  a  new  trial. 

[6]  6.  The  twelfth,  fourteenth,  fifteenth, 
sixteenth,  seventeenth,  eighteenth,  nineteenth, 
twenty-first,  twenty-third,  twenty-fourth, 
twen^-fifth,     twenty-sixth,     twenty-seventh. 
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twenty-elghtb,  twenty-ninth,  thirtieth,  thir- 
ty-first, and  thirty-second  grounds  of  the 
amended  motion  complain  of  excerpts  from 
the  charge  of  the  court  After  a  careful  con- 
sideration of  each  of  them,  in  connection 
with  the  evidence  and  the  charge  in  its  en- 
tirety, none  of  them  contained  any  error  re- 
quiring the  grant  of  a  new  trial,  nor  were 
they  of  such  character  as  to  require  elabora- 
tion. 

[7,11]  7.  The  twentieth  amended  ground 
complained  that  the  Judge  erred  in  failing  to 
define  and  charge  the  difl^erent  grades  of 
homicide,  induding  manslaughter  and  yolun- 
tary  manslaughter.  The  thirty-eighth  ground 
was  substantially  to  the  same  effect.  The 
forty-third  ground  complained  that  the  Judge 
erred  In  failing  to  charge  the  Jury  the  law 
of  voluntary  manslaughter,  and  failed  to 
charge  sections  64  and  65  of  the  Penal  Code 
of  Georgia;  '*tbere  being  evidence  to  war- 
rant the  Jury  in  finding  the  defendant  guilty 
of  voluntary  manslaughter,  because  the  de- 
fendant miled  the  deceased  upon  a  sudden 
heat  of  passion,  and  there  being  evidence  to 
warrant  the  Jury  in  believing  that  the  de- 
ceased attempted  to  commit  a  serious  person- 
al injury  on  the  defendant,  or  other  equiva- 
lent circumstances  to  Justify  the  excitement 
of  passion,  and  to  exclude  all  idea  of  delib- 
eration or  malice,  either  express  or  implied." 
The  court  gave  the  Jury  a  concrete  charge 
as  to  the  law  of  voluntary  manslaughter,  in 
so  far  as  that  offense  was  involved  in  the 
case,  under  either  the  evidence  or  the  pris- 
oner's statement  Therefore  there  was  no 
merit  in  the  ground  of  the  motion  for  new 
trial  complaining  that  the  court  failed  to  de- 
fine voluntary  manslaughter  in  accordance 
with  sections  64  and  65  of  the  Penal  Code. 

[1, 1 2]  8.  The  thirty-sixth  amended  ground 
complained  that  the  Judge  refused  to  charge, 
on  written  request:  "If  the  circumstances 
were  sufilcient  to  excite  the  fears  of  a  rea- 
sonable man  that  he  was  in  any  serious  dan- 
ger, and  the  serious  danger  was  less  than  a 
felony,  it  would  be  voluntary  manslaughter ; 
if  of  a  felonious  assault,  it  would  be  Justifi- 
able homicide."  The  thirty-seventh  ground 
complained  that  the  Judge  refused  to  charge, 
upon  written  request:  "If  an  assailant  in- 
tends to  commit  a  trespass  only,  to  kill  him 
is  manslaughter;  if  he  Intends  a  felony,  the 
killing  is  self-defense,  and  Justifiable." 
These  requests  did  not  give  accurate  state- 
ments of  the  law,  and  the  principles  sought 
to  be  stated  in  them  were  sufficiently  covered 
by  the  general  charge. 

[13]  The  thirty-ninth  ground  complained 
that  the  Judge  refused  to  charge:  "I  charge 
you  that  great  caution  is  necessary  in  the 
use  of  dying  declarations,  because,  although 
there  may  have  been  an  utter  abandonment 
of  all  hope  of  recovery,  it  may  often  happen 
that  the  particulars  of  the  violence  of  which 
the  deceased  has  spoken  occurred  under  cir- 
cumstances of  confusion  and  surprise,  cal- 
culated to  prevent  their  being  accurately  ob- 


served. The  consequence  also  of  the  vio- 
lence may  occasion  an  injury  to  the  mind 
and  an  indistinctness  of  memory  as  to  the 
particular  transaction.  The  deceased  may 
have  stated  his  inference  from  facts  concern- 
ing which  he  may  have  drawn  a  wrong  con- 
clusion, or  he  may  have  omitted  particulars, 
from  hot  having  his  attention  called  to  them. 
Such  evidence  is  therefore  liable  to  be  in- 
complete. He  may  naturally  also  be  dis- 
posed to  give  a  partial  account  of  the  oc> 
currence,  although  not  possibly  infiuenced  by 
animosity  or  ill  will.  From  these  considera- 
tions the  law  recognizes  and  declares  that 
dying  declarations  shall  be  received  and  used 
as  testimony  with  great  caution."  The  court, 
in  charging  the  Jury,  read  them  the  sections 
of  the  Code  as  to  dying  declarations.  He 
further  instructed  them:  "Dying  de<dara- 
tions  should  be  received  and  considered  by 
the  Jury  with  great  caution.  If  such  dec- 
larations w^e  made,  it  is  your  duty  to  con- 
sider all  of  the  circumstances  und^  which 
they  were  made»  the  mental  and  physical 
condition  of  the  deceased  at  the  time,  wheth- 
er the  circumstances  were  calculated  to  im- 
pair his  powers  of  observation  and  mem- 
ory, whether  the  deceased  stated  a  mere  con- 
clusion of  his  own  mind  or  the  facts  of  the 
case,  whether  his  statement  was  full,  or  only 
a  partial  one,  and,  after  considering  all  the 
attending  circumstances,  determine  for  them- 
selves the  credibility  and  weight  of  tl)is  part 
of  the  testimony.  The  Jury  may  also  con- 
sider, in  regard  to  dying  declarations,  wheth- 
er the  account  given  by  the  deceased  on  the 
occasion  was  influenced  by  resentment,  and 
therefore  was  biased  and  incomplete,  or 
whether  it  was  complete  and  unbiased. 
•  •  •  It  is  for  you  to  determine,  there- 
fore, flrst,  whether  the  evidence  sufficiently 
shows  that  the  deceased  was  conscious  of  his 
approaching  death,  that  his  death  was  real- 
ly approaching,  to  authorize  the  admission 
of  the  dying  declarations;  and,  if  not,  you 
should  disregard  the  dying  declarations  al- 
together. «  «  «  You  are  to  determine 
what  weight  to  give  it,"  etc. 

These  instructions  being  certainly  as  fa- 
vorable to  the  accused  as  he  could  expect, 
it  was  not  error  for  the  court  to  decline  a 
request  to  give  a  lengthy  argumentative 
charge  on  the  subject  of  dying  declarations, 
which  set  forth  the  reasoning  of  a  writer  on 
criminal  evidence,  quoted  in  the  opinion  in 
the  case  of  Mitchell  v.  State,  71  Ga.  128,  de- 
livered by  a  Judge  of  this  court,  "why  great 
caution  is  necessary,  not  only  in  the  admis- 
sion, but  in  the  use,  of  this  testimony."  In 
Campbell  v.  State,  11  Ga.  353-375,  it  was 
said:  "Great  caution  should  be  observed  in 
the  use  of  this  kind  of  evidence."  But  this 
was  before  the  adoption  of  the  Code  dealing 
with  the  admissibility  of  dying  declarations. 
It  would  seem  that  the  codifiers,  in  prescrib- 
ing the  rule  as  to  the  admissibility  of  dying 
declarations  in  prosecutions  for  homicide, 
I  declaring  that  they  are  admissible  only  when 
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made  by  a  person  in  the  article  of  death, 
^rhen  he  is  conscious  of  his  condition,  as  well 
as  restricting  the  use  of  such  declarations  to 
the  sole  purpose  of  showing  the  cause  of 
death  and  the  person  who  committed  the 
act,  defined  the  precautionary  rule  which  the 
decisions  had  pronounced  which  should  be  ob- 
served in  the  admission  of  this  kind  of  eyi- 
dence.  See  Mitchell  y.  State,  71  Oa.  141. 
Having  so  instructed  the  jury,  there  was  no 
error  in  refusing  this  request 

[1, 14]  9.  The  fortieth  ground  of  the  mo- 
tion relates  to  alleged  newly  discovered  evi- 
dence as  disclosed  in  an  affidavit  by  Her- 
mon  Bussey,  and  the  forty-first  ground  re- 
lates to  alleged  newly  discovered  evidence 
as  set  forth  in  an  affidavit  by  Irene  Jones. 
An  examination  of  the  affidavits  discloses 
that  the  alleged  newly  discovered  evid^ice 
merely  tended  to  Impeach  witnesses  who  had 
testified  in  behalf  of  the  state,  and  therefore 
it  did  not  show  cause  for  the  grant  of  a 
new  trial. 

[16]  The  forty-second  ground  relates  to 
the  alleged  newly  discovered  evidence  of  Vir- 
ginia Reynolds.  Her  affidavit  amounts  to 
evidence  merely  cumulative  of  the  statement 
of  the  accused,  except  that  she  states  that 
the  deceased  had  his  hand  on  his  right  hip 
pocket,  with  the  other  hand  reaching  toward 
the  accused,  and  that  the  deceased  had  one 
foot  on  the  steps  of  the  store  when  the  ac- 
cused first  fired.  The  character  and  credi- 
bility of  Virginia  Reynolds  is  vouched  for  by 
one  affidavit  only,  that  of  Ellen  Schley,  who 
deposes  that  the  associates  of  Virginia  Rey- 
nolds were  Emma  Peterson,  William  Peter- 
son, and  the  deponent  On  the  hearing  of 
the  motion  for  a  new  trial  the  state  submit- 
ted affidavits  of  numerous  witnesses,  whose 
respective  characters  were  sustained  by  af- 
fidavits of  other  witnesses,  to  the  elfect  that 
Virginia  Reynolds  was  a  negro  prostitute, 
of  bad  character,  and  unworthy  of  belief, 
and  that  they  would  not  believe  her  on  oath, 
and  that  Ellen  Schley,  who  made  the  af- 
fidavit as  to  the  good  character  of  Virginia 
Reynolds,  was  herself  of  bad  character,  and 
a  prostitute,  and  unworthy  of  belief.  This 
ground  also  Is  insufficient  to  require  interfer- 
ence with  the  discretion  of  the  trial  judge 
in  overruling  the  motion  for  a  new  trial. 

[1 0]  10.  The  verdict  was  authorized  by  the 
evidence,  and  the  discretion  of  the  trial  court 
In  refusing  a  new  trial  will  not  be  disturbed. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 

(137  Ga.  346) 

GASEINS  V.  RIGELL  et  aL 
(Supreme  Court  of  Georgia.    Jan.  9,  1912.) 

(Syllalus  &y  the  Court.) 

IlTTKRLOCUTOBT    INJUNCTION. 

There  was  no  error  in  refusing  an  inter- 
locutory injunction.  Tune  v.  Beeland,  131  Ga. 
528,  62  S.  E.  076. 


Error  from  Superior  Ck>urt,  Berrien  Coun- 
ty; W.  B.  Thomas,  Judge. 

Action  by  J.  B.  Gaskins  against  W.  F. 
Rigell,  Sr.,  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

J.  P.  Knight,  for  plaintiff  in  error.  B.  K. 
Wilcox,  for  defendants  in  error. 

HILL,  J.  Judgm^it  affirmed.  AU  the  Jus- 
tices concur. 


(137  Qa.  asu 
NEAL  BANK  v.  BRUCE. 
(Supreme  Court  of  Georgia.     Jan.  11,  1912.) 

(8yUalu9  &y  the  Court,) 

L  MOBTOAGBS        (I        439^)  —  FOBXOLGSUBS  — 
AMENDICSNT  TO  FKTITION. 

Where  the  petition  for  the  foreclosure  of 
a  mortgage  was  brought  in  the  name  of  the 
holder  of  the  mortgage,  there  being  upon  the 
back  of  the  mortgage  an  indorsement  making 
the  instrument  payable  to  a  named  party, 
which  mdorsement  purported  to  be  signed  by 
the  mortgagee,  followed  bv  an  indorsement  in 
blank,  which  purported  to  be  that  of  the  trans- 
feree under  tiie  first  indorsement,  the  defend- 
ant in  his  plea  having  denied  both  the  gen- 
uineness and  the  legahty  of  the  indorsements 
and  transfers  set  forth,  it  was  competent  for 
the  plaintiff  to  amend  the  petition,  so  as  to 
substitute  therein  the  name  of  the  mort^gee 
as  suing  for  the  use  of  the  original  plaintiff, 
the  holder  of  the  instrument  sought  to  be 
foreclosed;  and  the  court  erred  in  refusing  to 
allow  an  amendment  to  that  effect  upon  its  be- 
ing offered  by  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent  Dig.  U  1292-1207;  Dec.  Dig.  i  439.^] 

2.  Review. 

The  court  having  erroneously  refused  to 
allow  the  amendment  referred  to  above,  the 
subsequent  proceedings  on  the  trial  of  the  case 
were  nugatory. 

Error  from  Superior  Court,  Wilcox  Coun- 
ty;  U.  V.  Whipple,  Judge. 

Action  by  J.  L.  Brhce  against  the  Neal 
Bank.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

A  petition  for  the  foreclosure  of  a  mort- 
gage on  realty  was  brought  against  the  mort- 
gagor in  the  name  of  the  Neal  Bank;  there 
being  upon  the  back  of  the  mortgage  the  fol- 
lowing indorsements:  "Pay  to  the  order  of 
Dreger  &  Doughty,  Mgrs.,  Sept.  3,  1904.  L. 
M.  Bruce."  "Dreger  &  Doughty,  Mgrs."  L. 
M.  Bruce  was  the  mortgagee.  To  which  pe- 
tition for  foreclosure  the  defendant  filed  the 
following  plea:  "Defendant  denies  both  the 
genuineness  and  legality  of  the  indorsements 
and  transfers  set  forth  in  the  third  para- 
graph of  said  petition.**  Upon  the  trial  of 
the  case  the  plaintiff  offered  the  following 
amendment  to  the  declaration:  "Now  comes 
the  plaintiff  in  the  above-styled  case,  and, 
by  leave  of  the  court  first  had  and  obtain- 
ed^  amends  the  declaration  in  said  case  filed 
as  follows,  to  wit:  The  defendant  in  said 
case  having  denied  tn  the  pleadings  therein 
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the  legality  of  tlie  transfer  on  said  mortgage 
from  L.  M.  Bruce  to  Dreger  iflb  Doughty, 
Mgrs.,  and  the  transfer  by  Dreger  &  Dough- 
ty, which  transfers  are  on  the  back  of  the 
mortgage  as  follows:  'Pay  to  the  order  of 
Dreger  &  Doughty,  Mgrs.,  Sept  3,  1904.' 
'Dreger  &  Doughty,  Mgrs.'  Therefore  the 
plaintiff  aforesaid  amends  the  declaration  in 
said  case^  so  as  to  substitute  in  said  declara- 
tion wherever  the  name  of  said  plaintiff,  the 
Neal  Bank,  appears  as  plaintiff,  the  name  of 
L.  M«  Bruce  for  the  use  of  the  Neal  Bank, 
so  that  the  suit  shall  proceed,  not  in  the 
name  of  the  Neal  Bank  as  plaintiff,  but  in 
the  name  of  Ii.  M.  Bruce,  suing  for  the  use 
of  the  Neal  Bank."  And  in  connection  with 
said  amendment  the  plaintiff  offered  to  in- 
demnify L.  M.  Bruce  against  any  costs  in 
the  case,  in  such  way  as  the  court  might  di- 
rect Upon  objection  of  the  defendant  the 
court  refused  to  allow  the  amendm^it,  which 
ruling  was  assigned  as  error. 

Hal  Lawson,  for  plaintiff  in  error.  Max 
Isaac,  for  defendant  tn  error. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  HlliU  J.,  not  presid- 
ing. 

cm  Oa.  462) 

OROMARTIE  et  aL  t.  WEAVER. 
(Supreme  Court  of  Georgia.     Jan.  12,  1912.) 

(Byllahus  &y  the  Court.) 

1.  HOBTOAGBS    (8  846*)— FOBBCLOSUBB— DXJTT 

TO  Take  Possession. 

Under  the  power  of  sale  contained  io  a 
mortgage  on  certain  land,  authorizing  the 
mortgagees,  or  their  assigns,  "to  foreclose  in 
the  usual  manner,  or  (at  their  option)  by  tak- 
ing poBsession  of  the  mortgaged  proper^  and 
seUing  all  or  any  portion  thereof  either  at 
public  or  private  sale  upon  giving  ten  days 
notice"  to  the  mortgagor,  the  assignees  of  such 
mortgagees  were  authorized,  but  not  required, 
to  take  possession  of  the  land  before  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages* 
Gent.  Dig.  {  1044;    Dec.  Dig.  {  346.*] 

2.  MoRTOAOBS  (I  846*)— FoBBOLOsuBB— Fail- 
use  TO  Take  fobsession— ''Authobized." 
A  sale  of  land  described  in  a  mortgage 
properly  executed  and  recorded  is  not  void 
because  the  assignee  of  the  mortgagee  did  not 
take  possession  of  the  mortgaged  property  be- 
fore selling  the  land  under  a  power  in  the 
mortgage,  which  authorized,  but  did  not  re- 
quire, him  to  take  possession  and  sell  the  land. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Gent  Dig.  |  1044;   Dec  Dig.  {  346.* 

For  other  definitions,  see  Words  and  Phras- 
es, yoL  1,  pp.  646-648.] 

Error  from  Superior  Gourt,  Appling  0>un- 
ty;   (IB.  0)nyers,  Judge. 

Action  by  J.  I*  Weaver  against  J.  B.  Gro- 
martle  and  Tenar  Gromartle.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

y.  E.  Padgett,  for  plaintiffs  in  error.  EL 
Ij.  Williams  and  W.  W.  Bennett,  for  defend- 
ant in  error. 


HILIi»  J.  A  complaint  for  certain  describ- 
ed land  was  brought  by  J.  L.  Weav^  againsC 
J.  B.  Gromartle  and  Tenar  Gromartle  in  Ap- 
pling superior  court  The  defendants  ad- 
mitted possession  of  the  land^  but  denied 
the  plAlntifTs  title  thereto. 

The  plaintiff  sought  to  recover  upon  sub- 
stantially the  following  state  of  facts:  A 
mortgage  was  executed  by  J.  B.  Gromartle, 
of  Appling  county,  upon  a  valuable  consider- 
ation, and  for  the  purpose  of  securing  the 
payment  of  a  certain  promissory  note,  pay- 
able to  Dwelle  &  Dwelle,  or  order,  and  by 
the  terms  of  the  mortgage  the  mortgagor 
did  "sell,  mortgage,  alien,  and  convey  unto 
Dwelle  &  Dwelle^  their  successors  and  as- 
signs," the  real  estate  sued  for,  and  did  ''an* 
thorize  the  holder  of  this  mortgage  to  fore- 
close the  same  in  the  usual  manner,  or  (at 
their  option)  by  taking  possession  of  the 
mortgaged  property  and  selling  all  or  any 
portion  thereof,  either  at  public  or  private 
sale  upon  giving  ten  days  notice  to  me  in 
writing  (the  said  J.  B.  Gromartle)  the  same 
to  be  left  at  my  usual  place  of  residence;  of 
their  intention  to  sell,  and  such  other  notice 
as  they  may  deem  proper,  and  I  hereby  con- 
stitute the  said  Dwelle  &  Dwelle^  or  their 
assigns,  my  attorney  to  pass  good  and  suffi- 
cient title  to  such  property  upon  making 
such  sale."  The  above-redted  Instrum^it, 
properly  executed  and  recorded,  was  trans- 
ferred to  "Dr.  J.  L.  Weaver,  with  all  our 
right  and  title. and  full  power  to  foreclose 
the  same  as  we  might  do  under  the  laws  of 
the  state  of  G^rgla."  Notice  was  given  to 
the  mortgagor,  J.  B.  Gromartle,  dated  Jan- 
uary 6,  1910,  reciting  that  on  the  17th  day 
of  January,  1910,  he,  J.  L.  Weaver,  would 
sell  before  the  courthouse  door  in  Appling 
county,  Ga.,  between  the  legal  hours  of  sale^ 
the  property  described  in  the  suit;  "the  pur- 
pose of  said  sale  being  to  pay  the  mortgage 
hereinbefore  recited  for  the  sum  of  $316^47, 
besides  interest  thereon,  and  signed  by  the 
plaintiff,  J.  L.  Weaver,  holder  of  said  mort- 
gage." The  property  described  in  the  mort* 
gage  and  notice  was  sold  to  H.  W.  Reins,  and 
a  deed  executed  to  the  purchaser  on  Janu- 
ary 17,  1910,  by  J.  Ii.  Weaver,  attorney  tn 
fact  for  J.  B.  Gromartle,  and,  in  turn,  a  deed 
was  executed  by  Reins  to  J.  L.  Weaver  to 
the  property  described  in  the  mortgage  and 
notice.  At  the  conclusion  of  the  evidence, 
the  defendants  moved  the  court  to  grant  a 
nonsuit  because  the  evidence  was  insufS- 
cient  to  authorize  a  verdict  in  favor  of  the 
plaintiff,  which  motion  the  court  overruled, 
and  directed  a  verdict  for  the  plftlntlff,  and 
to  this  judgment  the  defendants  excepted. 

The  sole  question  In  this  case  Is  whether 
the  sale  of  the  land  sued  for  is  In  conform- 
ity with  the  power  of  sale  contained  in  the 
mortgage,  and  whether  that  power  must  be 
strictly  complied  with  before  the  sale  would 
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be  legal  and  pass  the  title  to  tlie  land  to 
the  purchaser  at  the  sale.  Under  the  tenns 
of  the  mortgage,  the  holder  was  "anthorlss- 
ed  to  foreclose  In  the  usual  manner,  or  (at 
their  option)  by  taking  possession  of  the 
mortgaged  property  and  selling  all  or  any 
IK>rtion  thereof,  either  at  public  or  private 
sale  upon  giving  ten  days  notice"  to  the 
mortgagor,  etc. 

[11  It  is  insisted  as  neither  Dv^elle  & 
Dwelle,  the  original  mortgagees,  nor  J.  Ij. 
Weaver,  their  assignee,  had  ever  "taken  pos- 
session of  the  property*'  before  the  sale, 
that  the  sale  was  therefore  void  widex  the 
power  of  sale  contained  in  the  mortgage. 
There  are  two  lines  of  decisions  upon  this 
question,  but  the  weight  of  authority  seems 
to  be  against  the  contention  of  the  plain- 
tiffs in  error,  and  we  follow  the  weight  of 
avthority  tn  support  of  the  Judgment  of  the 
court  below.  In  2  Jones  on  Mortgages  (6th 
Ed.)  8  1782,  it  is  stated  that:  "Under  a 
power  in  default  of  payment  to  'enter  and 
take  possession  of  said  premises  immedi- 
ately, and  sell  and  dispose  of  the  same,'  the 
entry  and  possession  are  not  generally  con- 
sidered a  condition  precedent  to  the  exercise 
of  the  power  of  sale."  The  following  author- 
ities support  the  text  above  quoted:  Vaughn 
y.  Powell,  65  Miss.  401,  4  South.  257;  Kiley 
T.  Brewster,  44  111.  186;  Jones  r.  Hagler, 
95  Ala.  534  (3),  10  South.  345;  WUliams  v. 
Dreyfus,  79  Miss.  245,  30  South.  633  (2); 
Hamilton  v.  Halpin,  68  Miss.  99, 8  South.  739. 
And  to  the  same  effect  is  the  text  in  27  Cyc 
1464  (c)  and  Ibises  dted.  We  hold  that  the 
taking  of  possession  of  the  land  sued  for  in 
this  case  was  not  a  condition  precedent  to  the 
exercise  of  the  power  of  sale  under  the  mort- 
gage, and,  while  the  language  quoted  would 
authorize,  it  did  not  require,  the  assignee  of 
the  mortgage  to  take  possession  before  the 
sale.  The  general  rule  is  that  a  power  of 
sale  In  deeds  of  trust,  mortgages,  and  oth- 
er instruments  must  be  construed  strictly. 
Civil  Code  1910,  i  4620;  Callaway  v.  Peo- 
ple's Bank,  64  Ga.  450.  But  it  will  be  noted 
that  the  language  of  the  mortgage  is  that 
the  holder  is  ''authorized"  to  foreclose  or 
take  possession  and  sell.  The  right  to  do 
both  does  not  exclude  the  right  to  do  either. 
That  the  assignee  is  authorized  to  proceed 
in  either  manner  does  not  mean,  we  take  it, 
that  he  must  do  both.  Nor  do  we  think,  be- 
cause he  is  "authorized"  to  sell  the  land  "by 
taking  possession,"  that  it  would  destroy 
the  power  of  sale  if  he  failed  to  take  pos- 
session of  the  land  as  a  condition  precedent 
to  the  sale. 

[2]  We  think  the  assignee  was  authorized, 
but  not  required,  to  take  possession  of  the 
land  before  the  sale,  and  that  the  sale,  with- 
out his  taking  possession,  was  legal,  and 
passed  the  title  In  the  land  to  the  purchaser 
at  the  sale.    The  court  did  not  err  In  over- 


ruling the  motion  for  a  nonsuit  and  direct- 
ing a  verdict  for  the  plaintiff. 
Judgment  affirmed.    All  the  Justices  con- 


cur. 


(137  Ga.  347) 

CENTRAL  GEORGIA  POWER  CO.  v. 

PRESTON. 

(Supreme  Court  of  Georgia.     Jan.  10,  1912.) 

(ByUahui  5y  the  OouH.) 

1.  Sttfticienot  or  Bvidercx. 

There  was  sufficient  evidence  to  support 
the  verdict 

2.  Requests  to  Chabob  —  Suftioienot  ov 
Genebai.  Chaboe. 

The  requests  to  charge.  In  so  far  as  they 
were  legal  and  pertinent,  were  sufficiently  cov- 
ered by  the  general  charge. 

8.  Eminent  Domain  (J  262*)— Pbookedinos 

TO  Take  Pbopebtt-— yebdiot. 

While  la  the  trial  of  cases  of  this  charac- 
ter this  court  has  recognized  it  as  the  correct 
practice  for  the  trial  court  to  instruct  the  jury 
that  in  case  their  finding  should  be  for  the 
owner  of  the  land  in  any  amount  as  consequen- 
tial damages,  as  well  as  actual  damages,  they 
should  include  both  in  one  lump  sum,  the  fact 
that  the  court  below  departed  from  this  prac- 
tice, and  instructed  the  jury  to  state  the 
amount  of  actual  damages  and  consequential 
damages,  io  case  their  finding  included  both,  is 
not  such  error  as  to  require  the  grant  of  a 
new  triaL 

[Bd.  Note.->For  other  cases,  see  Eminent 
Domain,  Dec  Dig.  i  262.*] 

4.  Eminent  Domaih  ({  223*)— Fobm  of  Yeb- 

DICT— INSTBUOTION. 

The  evidence  in  this  case  demanded  a 
finding  in  some  amount  for  consequential  dam- 
ages, and  consequently  the  court  did  not  err  in 
charging  the  jury  as  follows:  '*The  form  of 
your  veriUct  will  be:  'We,  the  jury,  assess 
the  value  of  the  property  taken  at  so  many 
dollars,  and  find  to  many  dollars  as  consequen- 
tial damages  for  property  not  talcen.'  You  can 
state  the  amount  in  figures  or  letters.*' 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Dec.  Dig.  {  223.*] 

5.  Eminent  Domain  (S  208*)--Pboceedino8 
to  Take  Pbopebtt— ADMissiBiiiiTT  of  Evi- 
dence. 

The  court  did  not  err  in  refusing  to  allow 
a  witness  for  the  movant  to  answer  the  follow- 
ing question:  "State  in  what  way  the  company 
proposes  to  control  this  land.'*  Nor  was  this 
testimony  rendered  admissible  by  the  state- 
ment^ made  by  counsel  for  the  movant  at  the 
time  the  question  was  propounded,  to  the  ef- 
fect that  '^the  witness,  if  permitted  to  answer, 
would  state  that  it  was  the  intention  of  the 

Slaintiff  company  to  operate  and  maintain  these 
nes  so  as  not  to  injure  the  defendant's  prop- 
erty, and  that  said  land  and  said  lines  would 
not  be  patrolled  by  wagons  and  autos,  but  same 
would   be  patrolled  prudently  and  skillfully." 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Dec  Dig.  {  203.*] 

6w  Eminent  Domain  (I  222*)~Pbogeedinos 
TO  Take  Pbopebtt— Instbuctions. 

In  view  of  the  entire  Charge,  the  jury  were 
sufficiently  instructed  as  to  the  meaning  of 
the  expressions  "value,"  "compensation,"  and 
"compensatory  damages,"  as  used  in  the  charge, 

[Ed.  Note.— For  ether  cases,  see  Eminent 
Domain,  Cent  Dig.  H  562-667;  Dec  Dig.  8 
222.*] 
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Error  from  Superior  Ck)urt,  Butts  County ; 
E.  J.  Reagan,  Judge. 

Condemnation  proceedings  by  the  Central 
Georgia  Power  Company  against  W.  M. 
Preston.  From  the  Judgment,  the  Central  of 
Georgia  Power  Company  brings  error.  Af- 
firmed. 

Walter  T.  Johnson  and  Greene  F.  Johnson, 
for  plaintiff  in  error.  O.  L.  Redman  and  O. 
M.  Duke,  for  defendant  tn  error. 

BECK,  J.  The  Central  Georgia  Power 
Company  condemned  certain  lands  belong- 
ing to  W.  M.  Preston,  for  the  purpose  of 
erecting  and  maintaining  towers  and  trans- 
mission lines  on  and  across  the  same.  From 
the  award  of  the  assessors,  Preston  appealed 
to  a  Jury  in '  the  superior  court.  To  the 
Terdict  awarded  by  the  Jury  the  Power  Com- 
pany excepted  and  mored  for  a  new  trial, 
and  upon  the  court's  refusal  to  grant  the 
same  the  case  was  brought  here  for  reyiew. 

[1]  1.  While  the  Jury  seem  to  have  accept- 
ed as  true  the  very  highest  estimate  made 
by  any  witness  as  to  the  actual  damages  re- 
sulting from  the  erection  of  certain  towers 
and  the  "clearing  up"  of  a  strip  across  the 
defendant's  tract  of  land,  we  cannot  say 
that  their  verdict  was  unauthorized  by  evi- 
dence, and  that  it  Is  so  excessive  as  to  shock 
the  moral  sense  and  show  bias  and  preju- 
dice upon  the  part  of  the  Jury  trying  the 
case. 

[2]  2.  The  court  was  requested  in  writing 
to  give  the  following  charge:  "In  estimat- 
ing the  value  of  the  land  taken  by  the  plain- 
tiff in  this  case,  I  charge  you  that  under 
the  law  the  plaintiff  company  is  entitled  to 
have  this  land  at  its  fair  market  cash  value, 
unaffected  by  the  fact  that  It  needs  It  or  de- 
sires it.  It  is  not  a  question  of  the  value 
of  the  property  to  the  owner,  nor  can  the 
value  be  increased  by  his  unwillingness  to 
sell.  On  the  other  hand,  the  compensation 
cannot  be  measured  by  the  value  of  the 
property  to  the  party  condemning  It,  nor 
by  its  need  of  the  particular  property.  The 
market  value  of  property  is  the  price  which 
it  will  bring  when  it  is  offered  for  sale  by 
one  who  desires,  but  is  not  obliged,  to  sell 
It,  and  it  is  bought  by  one  who  desires,  but 
Is  not  obliged,  to  buy  it  It  is  what  the 
property  would  bring,  if  sold  in  the  market 
under  ordinary  circumstances  for  cash,  and 
not  on  time,  and  assuming  that  the  owners 
are  willing  to  sell,  and  the  purchaser  will- 
ing to  buy.** 

In  the  case  of  Central  Georgia  Power  Co. 

V.   Mays,   137   Ga.  ,  72  S.   E.  900,   this 

court,  speaking  in  reference  to  the  rule  for 
fixing  the  compensation  to  an  owner  whose 
property  Is  taken  for  a  public  use,  said: 
"Lewis  on  Eminent  Domain  (3d  Ed.)  §  706, 
well  states  the  rule  as  follows:  'In  estimat- 
ing the  value  of  property  taken  for  public 
use,  it  is  the  market  value  of  the  property 
which  is  to  be  considered.    The  market  val- 


ue of  property  Is  the  price  which  It  wUl 
bring  when  it  is  offered  for  sale  by  one  who 
desires,  but  is  not  obliged,  to  sell  it,  and  It 
is  bought  by  one  who  is  under  no  necessity 
of  having  it.  In  estimating  its  value,  all 
the  uses  to  which  it  may  be  applied,  or  for 
which  it  is  adapted,  are  to  be  considered, 
and  not  merely  the  condition  It  is  in  at  the 
time,  and  the  use  to  which  It  is  then  applied 
by  the  owner.  «  •  *  All  the  facts  as  to 
the  condition  of  the  property  and  its  sur- 
roundings, its  improvements  and  capabilities, 
may  be  shown  and  considered  in  estimating 
its  value.'  **  Generally  speaking,  says  the 
same  author:  '*The  true  rule  seems  to  be 
to  permit  the  proof  of  all  the  varied  ele- 
ments of  value;  that  is,  ail  the  focts  which 
the  owner  would  properly  and  naturally 
press  upon  the  attention  of  the  buyer  to 
whom  he  is  negotiating  a  sale,  and  all  oth- 
er facts  which  would  naturally  Influence  a 
person  of  ordinary  prudence  desiring  to  pur- 
chase. In  this  estimation  the  owner  Is  en- 
titled to  have  the  Jury  informed  of  all  the 
capabilities  of  the  property,  as  to  the  busi- 
ness or  use,  If  any,  to  which  It  has  been  de- 
voted, and  of  any  and  every  use  to  which 
it  may  reasonably  be  adapted  or  applied. 
And  this  rule  includes  the  adaptation  and 
value  of  the  property  for  any  legitimate 
purpose  or  business,  even  though  It  has  nev- 
er been  so  used,  and  the  owner  has  no  pres- 
ent intention  to  devote  it  to  such  use.*' 

The  request  to  charge  states  a  part  of  this 
rule;  but  upon  a  comparison  of  the  writ- 
ten request  with  the  true  rule,  as  stated  by 
the  text-writer  and  approved  by  this  court, 
it  will  be  observed  that  the  request  to  charge 
was  incomplete,  in  that  it  omitted  certain 
very  essential  elements  of  the  rule  as  stated 
in  the  quotation  made  by  Mr.  Justice  Hill 
tn  the  course  of  his  opinion.  It  fails  to  in- 
clude in  the  definition  of  market  value,  as 
given,  the  very  material  quaUflcatlon  that, 
"in  estimating  its  value,  all  the  capabilities 
of  the  property  and  all  the  uses  to  which  it 
may  be  applied,  or  for  which  It  is  adapted, 
are  to  be  considered,  and  not  merely  the  con- 
dition It  is  in  at  the  time  and  the  use  to 
which  it  is  then  applied  by  the  owner.**  With 
this  essential  principle  omitted  from  the  re- 
quest to  charge  touching  the  subject  of  mar- 
ket value  and  actual  damages,  we  do  not 
think  that  the  request  contained  such  a  com- 
plete statement  of  the  law  upon  the  question 
dealt  with  as  would  render  the  refusal  to 
give  it  error  upon  the  part  of  the  court 

The  other  requests  to  charge,  in  so  far  as 
they  were  legal  and  pertinent,  and  not  of  a 
merely  cautionary  nature,  were  sufficiently 
covered  by  the  general  charge. 

[3-6]  3-5*  The  rulings  made  in  headnotes 
3,  4,  and  5  require  no  discussion. 

[8]  6.  In  one  ground  of  the  motion  for  a 
new  trial  it  is  complained  that  the  court 
erred  "in  failing  to  instruct  the  Jury  that 
the  plaintiff  company  was  entitled  to  the 
property  taken  at  its  fair  market  value,  and 
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erred,  farther,  in.  nowhere  glylng  in  cliarge 
to  the  Jury  any  definition  of  what  constitut- 
ed market  value  in  the  eyes  of  the  law  and 
in  contemplation  of  such  condemnation  pro- 
ceedings as  the  jury  were  then  and  there 
trying."  While  the  court  did  not  use  the 
expression  "market  value"  in  his  instruc- 
tions to  the  jury  in  discussing  the  amount  of 
compensation  to  be  allowed  to  the  landowner, 
he  did  instruct  the  jury  that  ''damages  which 
the  law  allows  to  be  assessed  In  favor  of  a 
landowner  whose  property  has  been  taken  or 
damaged  under  the  right  of  eminent  domain 
are  purely  compensatory.  No  remote,  fand- 
fol,  or  speculative  damages  can  be  allowed, 
but  only  such  damages  as  are  the  necessary 
and  connected  effect  of  the  company's  act, 
In  taking  this  land  and  using  it  for  its 
purposes.  «  •  •  You  ascertain  from  the 
evidence  in  the  case  what  is  the  value  of 
the  property  taken  by  this  company,  used 
for  its  purposes,  and  then  the  value  of  the 
crops  destroyed,  if  any  were  destroyed  or 
injured,  and  the  value  of  the  timber  or 
trees  cut  or  injured,  if  any,  or  destroyed, 
if  that  has  been  shown,  and  the  reasonable 
value  of  the  same.  He  would  be  entitled  to 
recover  that  in  addition  to  the  actual  val- 
ue of  the  land  taken."  We  are  of  the  opin- 
ion that  in  view  of  these  portions  of  the 
charge,  in  the  absence  of  a  pertinent  and 
apt  written  request  to  charge  that  actual 
value  was  the  market  value  of  the  property, 
it  was  not  error  for  the  court  not  to  further 
instruct  the  Jury  as  to  the  meaning  of  the 
terms  "value,"  "compensation,"  and  **compen- 
satory  damages,"  as  used  by  him  in  bis 
charge. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 
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VARN  V.  CHAPMAN. 

(Supreme  Court  of  Georgia.     Jan.  9,  1912.) 

(ByUabuB  ty  the  Court.) 

1.  Appeal  and  Error   ({  1078*)~Review— 
Abandonment  of  Error. 

Failure  of  counsel  for  plaintiff  In  error 
to  refer  in  his  brief  to  an  assignment  of  error 
amounts  to  an  abandonment  of  the  case. 

[Ed.  Note.— For  other  ^ases,  see  Appeal  and 
Brror,  Cent.  Dig.  {§  4256-12C1;    Dec.  Dig.  8 

2.  JnnoMSNT  ({  IT*)-— Pbooess  to  Suppobi^— 
Attachvbnt— Personal  Judoicsnt. 

Where  a  defendant  in  attachment,  at  the 
time  it  was  issued  and  levied,  resided  in  the 
county  where  it  was  returnable,  but  prior  to 
the  filing  of  the  declaration  changed  his  domi- 
cile to  another  county,  the  court  wherein  the 
attachment  was  pendmg  did  not  have  jurisdic- 
tion to  render  a  general  judgment  against  the 
defendant;  he  not  having  appeared  and  made 
defense,  nor  replevied  the  property  levied  upon. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  U  25-33;  Dec  Dig.  {  17.*] 


3.  Courts  (f  37*)— Jubisdiotioii  ot  Person 
—  Waiver   of   Objection  —  Acknowledg- 

ICSNT  of  BERVICB  OF  NOTICE. 

In  such  a  case,  a  written  acknowledgment, 
made  after  the  filiug  of  the  declaration,  of 
due  and  legal  service  of  notice  of  the  pendency 
of  the  attachment  and  of  the  proceedings 
thereon,  did  not  amount  to  a  waiver  of  juris- 
diction as  to  the  defendant's  person. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent.  Dig.  {{  147-151;   Dec  Dig.  i  37.*] 

4.  Trial  (8  252*)— Fraudulent  Conveyanc- 
es (I  57* )  —  Instructions  —  Applicabili- 
ty to  Evidence— Insolvency  of  Grantor. 

On  the  trial  of  the  traverse  to  the  grounds 
of  the  attachment,  after  the  plea  to  the  juris- 
diction had  been  stricken,  the  court  erred,  un- 
der the  facts  of  the  case,  in  instructing  the 
jury  as  follows:  *'If,  at  Uie  time  the  convey- 
ance [a  deed  of  gift  from  the  defendant  to  his 
wife  and  children]  was  made,  it  appears  that 
some  portion  or  all  of  this  indebtedness  [alleg- 
ed to  be  doe  plaintiff  by  defendant]  was  then 
in  existence,  and  it  further  appears  that  the  de- 
fendant is  insolvent,  then  the  law  presumes  that 
the  conveyance  was  made  for  the  purpose  of 
defeating  that  indebtedness.  If  you  find  that  is 
true,  then  you  will  find  in  favor  of  the  plaintiff, 
and  against  the  traverse." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {§  596-612;  Dec  Dig.  }  252;*  Fraudulent 
Conveyances,  Cent.  Dig.  {§  141-158;  Dec  Dig. 
8  57.*J 

6.  Courts  (J  37*)— Jurisdiction  of  the  Per- 
son—Waiver OF  Objection. 

Where  a  plea  to  the  jurisdiction  of  the 
court  to  render  a  general  judgment  against  the 
defendant  in  attachment  was  on  the  trial 
striclcen  by  the  trial  judge,  and  the  Supreme 
Court  holds  that  he  erred  in  so  doing,  the 
defendant  cannot  subsequenUy  urge  defenses  to 
the  merits  of  the  case,  without  waiving  the 
objection  to  such  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  §§  147-151;   Dec.  Dig,  {  37.*] 

Error  from  Superior  Court,  Jeff  Davis 
County;   C.  B.  Conyers,  Judge. 

Action  by  A  B.  Yarn  against  G.  W.  Chap- 
man. Judgment  tor  plaintiff,  and  defendant 
brings  two  writs  of  error.    Reversed. 

H.  A  King  and  W.  W.  Bennett,  for  plain- 
tiff in  error.  F.  Willis  Dart,  for  defendant 
in  error. 

FISH,  C.  J.  On  September  26,  1908,  an 
attachment  was  issued  in  favor  of  Chapman 
against  Yarn,  on  the  ground  that  defendant 
was  a  fraudulent  debtor.  In  the  petition 
for  attacliment  it  was  alleged  that  the  de- 
fendant was  a  resident  of  Jeff  Davis  coun- 
ty. On  the  30th  day  of  tlie  same  month  the 
attachment  was  levied  on  a  described  parcel 
of  land  situated  in  the  county  of  Jeff  Davis. 
The  attachment  was  returnable  to  the  Feb- 
ruary term,  1909,  of  the  superior  court  of 
that  county.  At  that  term,  and  on  February 
22d,  the  plaintiff  filed  his  declaration  in  at- 
tachment, and  on  the  succeeding  day  the 
defendant  acknowledged  "due  and  legal  serv- 
ice** of  notice  by  plaintiff  of  the  suing  out 
and  levying  of  the  attachment  and  of  the  fil- 
ing of  the  declaration.  Defendant,  on  Feb- 
ruary 23d,  and  at  the  same  term  of  the  court 
at  which  the  declaration  was  filed,  entered  a 
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plea  to  the  Jiirisdictlon  of  the  court,  In  so 
far  as  plalntUf  sought  in  his  declaration  to 
recover  a  general  judgment,  in  which  plea 
it  was  in  effect  set  up  that  at  the  time  of  the 
filing  of  the  declaration,  and  at  the  time 
of  the  acknowledgment  of  notice  by  the  de- 
fendant, he  did  not  reside  in  Jeff  Davis 
county,  but  in  the  county  of  Appling,  6a., 
and  that  therefore  the  superior  court  of 
Jeff  Davis  county  had  no  Jurisdiction  to 
render  a  general  Judgment  against  him,  but 
that  the  Jurisdiction  for  such  purpose  was 
in  the  superior  court  of  Appling  county. 
During  the  term  to  which  the  attachment 
was  returnable,  and  on  February  26,  1909, 
the  defendant  filed  a  traverse  to  the  attach- 
ment, in  which  he  not  only  denied  the  truth 
of  the  grounds  of  the  attachment,  bat  also 
specifically  denied  all  the  allegations  of  the 
petition  for  attachment  as  to  the  indebted- 
ness claimed  by  the  plaintiff  to  be  due  him 
by  the  defendant  The  case  went  to  trial 
at  the  September  term,  1910,  and  at  that 
term  the  defendant  moved  to  dismiss  the 
plaintiUDTs  case,  in  so  far  as  it  was  sought 
therein  to  obtain  a  general  Judgment  against 
defendant,  upon  the  ground  that  it  appeared 
from  the  declaration  that,  at  the  time  of  the 
filing  of  the  same  and  the  service  of  notice, 
the  court  was  without  Jurisdiction  to  ren- 
der a  general  Judgment  against  defendant 
The  declaration  alleged:  *'That  A.  B.  Yam 
was,  at  the  date  of  issuing,  levying,  and 
filing  of  the  attachment  herein  referred  to, 
a  resident  of  said  state  and  county  [Jeff 
Davis],  but  Is  now  a  resident  of  Appling 
county,  Georgia."  The  court,  on  motion  of 
the  plaintiff,  struck  the  plea  to  the  Jurisdic- 
tion, and  overruled  the  defendant's  motion 
to  strike  from  the  declaration  so  much 
thereof  as  sought  to  recover  a  general  Judg- 
ment against  him.  An  answer  to  the  dec- 
laration was  filed  by  the  defendant  at  the 
trial  term,  one  paragraph  of  which  was, 
on  motion  of  the  plaintiff,  stricken  by  the 
court  The  matter  of  the  answer  is  not  now 
materiaL  The  traverse  was  first  separate- 
ly tried.  A  verdict  was  rendered  against 
the  traverse.  The  court  In  the  main  case 
directed  a  general  verdict  In  favor  of  the 
plahitiff  against  the  defendant  for  given 
amounts  as  principal  and  interest,  as  alleg- 
ed in  the  petition  for  attachment  and  in  the 
declaration  to  be  due  and  owing  to  the  plain- 
tiff by  the  defendant,  with  a  special  lien  in 
favor  of  the  plaintiff  for  such  amounts  on 
the  property  attached,  and  Judgment  was 
entered  in  accordance  with  this  verdict  The 
defendant  moved  for  a  new  trial  as  to  the 
traverse,  which  motion  was  overruled.  The 
defendant,  in  a  direct  bill  of  exceptions,  as- 
signed error  upon  the  ruling  of  the  court  in 
striking  his  plea  to  the  Jurisdiction,  and  in 
refusing  to  dismiss  so  much  of  the  declara- 
tion as  sought  a  general  Judgment,  and  also 
excepted  to  the  direction  of  a  general  ver- 
dict against  him.  He  subsequently  filed  an- 
other bill  of  exceptions,  in  which  error  was 


assigned  upon  the  overruling  of  hUi  motion 
for  a  new  trial  as  to  the  traverse.  No  point 
of  practice  as  to  the  suing  out  of  the  two 
writs  of  error  has  been  made. 

[1]  1.  Ck)unsel  for  plaintiff  in  error,  In  the 
brief  filed  In  this  court,  does  not  refer  to 
the  assignment  of  error  as  to  the  striking 
of  the  portion  of  the  answer  to  the  declara- 
tion, and  such  assignment  must  therefore  be 
considered  as  abandoned. 

[2]  2.  In  such  brief  it  Is  Insisted  that  the 
trial  court  erred  In  striklog  the  plea  to  the 
Jurisdiction,  In  overruling  the  motion  to 
strike  therefrom  so  much  of  the  declara- 
tion as  sought  a  general  Judgmoit,  and  la 
directing  a  general  verdict  In  the  main  ac- 
tion, upon  the  ground  that  all  such  rulings 
were  erroneous  for  the  one  reason  that,  un- 
der the  facts  of  the  case,  the  court  was 
without  Jurisdiction  of  the  defendant's  per- 
son, and  that  for  such  reason  no  personal 
or  general  Judgment  could  be  rendered 
against  him.  Therefore  the  question  here 
raised  Is  whether,  under  the  facts  of  the 
case,  the  court  had  Jurisdiction  of  the  de- 
fendant's person,  so  that  a  general  Judgment 
might  be  rehdered  against  him.  The  ground 
of  the  attachment  was  that  the  defendant 
had  conveyed,  by  deed  of  gift  to  his  wife  and 
children,  a  described  parcel  of  realty  liable 
for  the  payment  of  his  debts,  for  the  purpoee 
of  avoiding  the  payment  of  the  same^  and 
was  based  upon  the  provisions  of  GlvU  Code, 
i  6088.  A  Judge  of  the  superior  court  of 
the  circuit  wherein  such  debtor  resides.  If 
qualified  to  act,  and,  if  not,  the  Judge  of  an 
adjoining  circuit,  may  grant  an  attachment 
on  such  grounds,  to  be  issued  In  the  usual 
form  and  directed  as  usual,  and  which  shall 
be  executed  as  existing  laws  provide,  and 
subject  to  existing  laws  as  to  traverse,  re- 
plevy, demurrer,  and  other  modes  of  defense. 
Id.  §  6090.  And  such  attachment,  when  is- 
sued and  served,  shall  be  returned  and  dis- 
posed of  as  attachments  are  now  returned 
and  disposed  of,  and  be  subject  to  the  same 
defenses.  Id.  S  6092.  The  general  rule  gov- 
erning the  return  of  attachments  returnable 
to  the  superior  court  is  that  they  shall  be 
returned  to  the  next  term  of  such  court  of 
the  county  where  the  defendant  resides.  Id. 
§  5063.  When  the  attachment  is  returnable 
to  the  superior  court  the  plaintiff  shall  file 
his  declaration  at  the  first  term,  and  the 
subsequent  proceedings  shall  be  in  all  re- 
spects the  same  as  in  cases  where  there  is 
personal  service.  Id.  {  6102.  "The  plaintiff, 
his  agent  or  attorney  at  law  may  give  no- 
tice in  writing  to  the  defendant  of  the  pend- 
ency of  such  attachment  and  of  the  proceed- 
ings thereon,  which  shall  be  served  person- 
ally on  the  defendant  by  the  sheriff,  his 
deputy,  or  a  constable  of  the  county  In 
which  said  attachment  Is  returnable  by 
giving  him  a  copy  of  said  notice  at  least 
ten  days  before  final  Judgment  on  said  at- 
tachment and  returning  said  original  no- 
tice with  his  service  entered  thereon  to  the 
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court  In  wliich  said  attadiment  is  pend- 
ing, which  being  done,  the  Judgment  render- 
ed npon  snch  attachment  shall  have  the 
same  force  and  effect  as  Judgments  rendered 
at  common  law;  and  no  declaration  shall  be 
dismissed  because  the  attachment  may  have 
been  dismissed  or  discontinued,  but  the 
plaintiff  shall  be  entitled  to  Judgment  on  the 
declaration  filed,  as  in  other  cases  at  com- 
mon law,  upon  the  merits  of  the  case."  Id.  | 
5103.  'TThe  defendant  may  appear  by  him- 
self or  attorney  at  law,  and  make  his  de- 
fense at  any  time  before  final  Judgment  is 
rendered  against  him.''  Id.  fi  6104.  ''In  all 
cases  of  attachment  the  defendant  may  tray- 
erse  the  truth  of  the  affidavit  in  relation  to 
the  ground  upon  which  the  attachment  is- 
sued, at  the  return  of  the  attachment;  and 
if  sa^d  attachment  is  returnable  to  the  su- 
perior court,  the  issue  formed  upon  such 
trayerse  shall  be  tried  by  a  Jury  at  the 
same  term,  unless  good  cause  is  shown  for 
a  continuance;  and  if  the  final  verdict  upon 
BDch  issue  shall  be  in  favor  of  the  defend- 
ant said  attachment  shall  be  dismissed  at 
the  cost  of  the  plaintiff.**  Id.  {  5106.  "No 
traverse  of  the  plaintiff's  attachihent,  affidavit 
or  other  proceeding  of  the  attachment  shall 
delay  Judgment  on  the  declaration  where 
personal  service  has  be^i  perfected,  but  Judg- 
ment may  be  had  thereon,  subject  to  the 
mles  of  the  common  law,  as  well  before  the 
trial  of  the  issue  made  on  the  attachment 
proceedings  as  afterward."    Id.  fi  6107. 

It  appears,  therefore,  that  an  attachment 
may  become  a  sort  of  dual  proceeding — ^that 
is,  one  quasi  in  rem  in  its  nature,  wherein 
only  a  Judgment  against  the  property  seized 
in  attachment  can  be  rendered;  and  another, 
which  Is  of  a  somewhat  supplementary  char- 
acter, wherein  by  personal  notice,  served 
upon  the  defendant  as  provided  by  statute, 
a  general  Judgment  may  be  obtained  against 
him  as  in  a  suit  at  common  law.  No  gener- 
al Judgment  can,  however,  be  obtained,  un- 
less the  defendant  be  notified  in  accordance 
with  the  statute,  or  unless  he  appears  and 
makes  defense,  or  replevies  the  property 
levied  upon.  The  attachment  in  the  present 
caae  was  properly  Issued,  was  levied  upon 
described  realty  as  the  property  of  the  de- 
fendant situated  in  the  county  of  his  then 
residence,  and  was  returned  to  the  superior 
court  of  the  county  where  he  then  resided. 
Bo  no  question  could  be  raised  as  to  the 
Jurisdiction  of  the  court  as  to  the  property 
seized.  Did  the  court,  at  the  time  of  the 
filing  of  the  declaration  in  attachment,  have 
Jurisdiction  of  the  defendant's  person?  The 
plea  challenging  the  Jurisdiction  of  the  court 
over  the  defendant's  person,  and  which  was 
stricken  by  the  court,  set  up  that  after  the 
issuance  and  levy  and  return  of  the  attach- 
moit,  which  was  in  September,  1908,  and 
before  the  declaration  was  filed  in  February, 
1909,  the  defendant  had  removed  from  Jeff 
Davis  county,  where  he  resided  when  the  at- 
tachment was  issued  and  levied,  to  Appling 


county,  in  this  state,  where  he  has  since  re- 
tained Ills  domicile.  Where  it  is  sought  to 
obtain  a  general  Judgment  against  the  de- 
fendant, after  the  filing  of  the  declaration, 
the  service  of  the  notice  provided  by  the 
statute  is  in  the  nature  of  a  new  or  supple- 
mental proceeding;  and,  in  order  that  such 
a  Judgment  may  be  rendered,  the  court  must 
then  have  Jurisdiction  of  the  defendant's 
person.  The  service  of  such  notice*  of  pend- 
ing proceedings  quasi  in  rem  in  the  man- 
ner prescribed  takes  the  place  of  en  ordi- 
nary suit  and  service  of  process.  The  stat- 
ute, in  requiring  a  written  notice  to  be  given 
to  the  defendant  of  the  pendency  of  the  at- 
tachment and  the  proceedlugs  thereon,  which 
notice  "shall  be  served  personally  on  the  de- 
fendant by  the  sheriff,  his  deputy,  or  a  con- 
stable of  the  county  to  which  said  attach- 
ment is  returnable^"  clearly  contemplates 
that  the  defendant,  at  the  time  of  the  serv- 
ice of  such  notice,  shall  be  a  resident  of  the 
county  where  the  attachment  has  been  re- 
turned; for,  if  the  defendant  did  not  then 
reside  there,  neither  the  sheriff,  his  deputy, 
nor  a  constable  of  that  county,  would  have 
any  authority  to  serve  him  with  the  notice. 
The  Con&ttitution  of  this  state  provides  that 
all  dvil  cases,  other  than  in  certain  instanc- 
es, shall  be  tried  in  the  county  where  the 
defendant  resides.  They  must,  of  course, 
therefore,  be  brought  in  such  county.  The 
proceedings  to  obtain  a  general  Judgment 
against  the  defendant  in  attachment,  by  giv- 
ing him  the  statutory  notice,  does  not  fall 
within  any  of  the  exceptions  specified  in  the 
Constitution  to  the  general  rule.  The  seiz- 
ure under  attachment  of  the  defendant's 
property  is  not  process  or  notice  which  will 
authorize  the  rendition  of  a  general  Judg- 
ment against  him.  The  statute  prescribed 
the  notice  to  be  given  in  lieu  of  process. 
From  what  has  been  said,  we  are  quite 
clear  in  our  conclusion  that  the  court  had 
no  Jurisdiction  of  the  defendant's  person  at 
the  time  of  the  filing  of  the  declaration,  in 
which  it  was  sought  to  obtain  a  general 
Judgment  against  him,  and  that  it  was  er* 
ror  to  strike  the  plea  to  the  Jurisdiction. 

[31  3.  No  notice  of  the  pendency  of  the 
attachment  and  the  proceedings  thereon  was 
served  upon  the  defendant,  but  he  acknowl- 
edged "due  and  legal  service"  of  such  notice 
prior  to  the  filing  of  his  plea  to  the  Jurisdic- 
tion. If  the  court  had  no  Jurisdiction  of  the 
defendant's  person  at  the  time  the  declara- 
tion was  filed,  the  acknowledgment  of  no- 
tice of  its  filing  would  not  amount  to  a 
waiver  of  Jurisdiction.  Jackson  v.  Hitch- 
cock, 48  Ga.  491  (2);  Hartsfield  v.  Morris, 
89  Ga.  264^  16  S.  El.  363.  See,  also.  Moss  v. 
Burch,  99  Ga.  94,  24  S.  E.  866,  and  citations; 
Shearouse  v.  Morgan,  111  Ga.  868,  36  S.  B. 
927. 

[4]  4.  On  the  trial  of  the  traverse  the 
court  gave  the  following  instruction  to  the 
Jury:  "If  at  the  time  the  conveyance  [the 
deed  of  gift  made  by  the  defendant  to  his 
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wife  and  clilldren  to  the  realty  levied  upon] 
was  made,  It  appears  that  some  portion  or 
all  of  this  indebtedness  [the  sums  alleged 
by  the  plaintiff  to  be  due  him  by  the  defend- 
ant on  certain  promissory  notes]  was  then 
In  existence,  and  it  further  appears  that  the 
defendant  was  Insolvent,  then  the  law  pre- 
sumes that  the  conveyance  was  made  for  the 
purpose  of  defeating  that  indebtedness.  If 
you  find  that  Is  true,  then  you  will  find  in 
fttvor  of  the  plaintiff  and  against  the  trav- 
erse." This  was  excepted  to  in  the  mo- 
tion for  a  new  trial.  The  instruction  was 
erroneous  for  two  of  the  reasons  assigned: 
Because  (1)  there  was  no  evidence  that  the 
defendant  was  Insolvent  at  the  time  he  made 
the  conveyance;  and  (2)  the  financial  condi- 
tion of  the  defendant  at  the  time  of  the 
trial  would  not  necessarily  affect  the  valid- 
ity of  the  conveyance,  but  his  insolvency  at 
the  time  the  voluntary  conveyance  was  ex- 
ecuted is  what  would  render  it  fraudulent 
and  void.  » 

We  deem  it  unnecessary  to  specifically 
deal  with  any  of  the  other  grounds  of  the 
motion  for  a  new  trial;  it  being  sufficient  to 
say  that  none  of  the  errors  tliereln  assigned, 
except  as  they  are  included  in  what  Is  said 
above,  were  of  sufficient  materiality  to  re- 
quire the  grant  of  a  new  trial. 

[6]  5.  The  defendant,  in  his  traverse,  not 
only  denied  the  grounds  of  the  attachment — 
that  is,  that  he  had  conveyed  his  property 
liable  for  the  payment  of  his  debts,  for  the 
purpose  of  avoiding  the  payment  of  the  same 
— but  also  denied  specifically  the  various 
paragraphs  of  the  petition  for  attachment, 
in  which  the  nature  and  amounts  of  the  va- 
rious Indebtedness  were  alleged  to  be  owing 
by  him  to  the  plaintiff.  He  also,  in  his  an- 
swer to  the  declaration,  pleaded  to  the  mer- 
its of  the  case.  The  filing  of  such  traverse 
and  answer,  in  which  defenses  to  the  merits 
of  the  case  were  set  forth,  would  not  of  it- 
self amount  to  a  waiver  of  his  plea  to  the 
jurisdiction  of  the  court  to  render  a  general 
judgment  against  him;  for  such  traverse  and 
answer  would  be  considered  as  filed  subject 
to  the  plea  to  the  Jurisdiction.  Nor  would 
the  fact  that  the  defendant,  after  the  striking 
of  such  plea,  upon  the  trial  of  the  traverse, 
submitted  evidence  to  sustain  his  answer  in 
denial  of  the  Indebtedness  alleged  to  be  due 
the  plaintiff,  amount  to  a  waiver  of  his  pies 
to  the  Jurisdiction.  The  defendant,  however, 
cannot  insist  upon  his  plea  to  the  Jurisdic- 
tion, and  have  it  sustained,  and  then  plead 
to  the  merits,  without  subjecting  himself  to 
the  Jurisdiction  of  the  court,  so  as  to  enable 
it  to  render  a  personal  Judgment  against 
him.  In  other  words,  as  we  have  held  that 
his  plea  to  the  Jurisdiction  of  the  court  to 
render  a  personal  Judgment  against  him  was 
good,  and  should  not  have  been  stridden,  he 
cannot  hereafter  stand  on  his  defense  to  the 
merits  of  the  case,  without  waiving  his  ob- 


jection to  such  jurisdiction  and  authorizing 
the  rendition  of  a  personal  Judgment  against 
him. 

Judgment  reversed  on  both  bills  of  exeeQ- 
tion.  All  the  Justices  concur,  except  HILL^ 
Jn  not  presiding. 


(137  Ga.  28S) 

McWILLIAMS  et  al.  v.  CITY  OF  TAIJ^- 

POOSA. 

(Supreme  Court  of  Georgia.     Dec.  15,  1911.) 
(8yUdbu9  hy  the  Court.) 

1*   CONSTTTtTTIONAL  LAW    (J  284*)--DU«  PBO- 

OBss  OP  Law— Assessment  fob  Taxation. 
An  act  approved  December  23,  1896  (Acts 
1896,  p.  247),  constitutes  the  charter  of  the 
city  of  Tallapoosa.  Section  9  of  that  act  con- 
tains provision  for  the  maldng  of  tax  retams 
by  property  owners,  and  for  the  assessment 
for  taxation  of  all  the  lots  and  parcels  of  land 
within  the  city  at  their  reasonable  and  just 
value.  It  provides,  further,  that  the  council  of 
said  city  shall  make  out,  between  the  Ist  days 
of  April  and  July  in  eadi  year,  a  complete  list 
of  all  lots  of  land  in  the  city,  which  list  shall 
show  the  names  of  the  owners  and  matters  of 
description,  as  well  as  the  value  of  each  lot  or 
parcel  of  land  as  assessed  by  Uie  dty  council; 
and  it  further  provides:  "If  the  owner  of  any 
real  or  personal  property  conceives  that  said 
city  council  have  placed  too  great  a  value  on 
such  property,  such  owner  or  his  agent  may 
have  such  assessment  reviewed  by  the  mayor 
and  council  of  said  dtyi  who  shall  assess  such 
property  at  its  reasonable  and  just  value,  and 
their  decision  shall  be  final  in  the  premises; 
and  if  any  taxpayer  in  said  dty  think  that 
said  dty  council  have  placed  too  low  an  esti-^ 
mate  on  any  property  therein,  such  person  shall 
have  the  right  to  have  such  assessment  review- 
ed by  the  said  mayor  and  council,  whose  action 
shall  be  final  as  aforesaid.  The  list  of  all  real 
estate  assessed  as  herein  provided,  and  all  per- 
sonal property  returned  by  the  owner,  or  as- 
sessed as  herein  provided,  shall  be  completed 
by  said  dty  council  on  or  before  the  15th  day 
of  August,  and  within  15  days  thereafter  said 
mayor  ana  council  shall  ascertain  and  declare 
the  rate  to  be  levied  and  collected  from  such 
assessment  and  returns."  The  remainder  of 
said  section  relates  to  the  time  when  the  taxes 
so  levied  shall  become  due  and  to  the  collection 
of  the  same.  Heldf  that  section  9  of  the  quoted 
act  is  not  violative  of  the  provisions  of  the 
Constitutions  of  the  United  States  and  of  the 
state  of  Georgia,  which  declare  that  no  state 
shall  deprive  any  person  of  properly  without 
due  process  of  law,  on  the  ground  that  the  sec- 
tion under  consideration  '^attempts  to  make 
final  the  action  of  said  mayor  and  council  in 
the  assessment  of  property  for  taxation,  what- 
ever may  be  the  value  at  which  they  may  as- 
sess the  property,  and  irrespective  of  whether 
their  action  in  the  premises  is  done  in  good 
faith  or  fraudulently,  and  attempts  to  deny  to 
property  owners  any  right  of  review  of  the  jus- 
tice and  fairness  of  such  assessments,  and  at- 
tempts to  confer  on  the  mayor  and  council  of 
said  dty  authority  to  confiscate  property  in 
said  dty  under  the  guise  of  assessing  the  same 
for  taxation,  and  in  that  said  section  does  not 
provide  for  notice  to  property  owners  of  the 
assessment  of  their  property,  nor  does  said 
charter  elsewhere  provide  for  such  notice,  nor 
does  said  charter,  or  said  section  thereof,  pro- 
vide them  a  reasonable  opportunity  to  be  heard, 
nor  does  said  charter,  or  said  section  thereof, 
provide  for  any  notice  whatever  of  the  time 
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and  place  for  a  review  of  an  assessment  made 
by  said  connciL"  4  Dillon  on  Municipal  Cor- 
porations (5th  Ed.)  fi  1365;  City  Council  of 
Augusta  y.  Pearce,  79  Ga.  98,  4  S.  E.  104; 
Bower  y.  Mayor,  etc,  of  Bainbridge,  116  Ga. 
794,  43  S.  B.  67. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  i§  893-896;  Dec  Dig. 
I284.*] 

2.  inteslooutobt  injukonon  refused— no 
Ebrob. 
The  other  questions  in  the  case  arise  out 
of  the  issues  of  fact  made  under  the  evidence 
sabmitted  at  the  hearing,  and  under  the  evi- 
dence contained  in  the  record  the  court  did  not 
err  in  refusing  the  interlocutory  injunction. 

Brror  from  Superior  Court,  Haralson  Coun- 
ty; Price  Edwards,  Judge. 

Action  by  W.  C.  McWUliams  and  others 
against  the  City  of  Tallapoosa.  Judgment 
for  defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

J.  M.  &  H.  J.  McBrlde,  for  plaintiffs  In 
error.  Lloyd  Thomas  and  M.  J.  Head,  for 
defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  HILL,  J.,  not  pre- 
siding. 

(137  Ga.  364) 

BAUGHMAN   AUTOMOBILE    CO.    T. 

EMANUEL. 

(Supreme  Court  of  Georgia.     Jan.  10,  1912.) 
(8ynahu9  hy  Hhe  Court,) 

BlILMEITT    (S  18*)— MSCHAKTICS'   LlENS— SUB- 
JECTS OF  Relief— Right  to  Lie;^. 

A  court  of  equity  will  not  entertain  juris- 
diction to  enjoin  the  owner  of  personal  prop- 
erty from  asserting  his  title  by  appropriate 
remedy  at  law  to  recover  the  property,  as 
against  one  who  is  seeking  to  subject  it  by  the 
foreclosure  of  a  mechanic  s  lien  for  labor  per- 
formed and  material  furnished  to  repair  tiie 
property  at  the  instance  of  the  yendee,  who  had 
not  paid  the  purchase  price  thereof,  and  where 
the  vendor  had  retained  the  title  to  the  prop- 
erty, and  the  contract  of  sale  was  duly  re- 
corded, although  the  vendor  knew  of  the  labor 
performed  and  the  repairs  being  made  on  the 
property,  and  that  the  vendee  was  insolvent 

(a)  The  mechanic's  remedy  in  such  case  is 
by  paying  the  vendor  the  balance  of  the  pur- 
chase price  of  the  property  due  by  the  vendee, 
and  then  subjecting  the  property  to  the  me- 
chanic's lien  for  the  labor  and  material  fur- 
nished, as  the  property  of  the  vendee. 

(b)  Where  labor  and  material  are  furnished 
to  improve  personal  property  at  the  instance 
of  the  yendee,  in  such  a  way  that  the  vendor 
has  no  choice  but  to  accept  them,  such  accept- 
ance would  create  no  liability  against  Uie 
vendor,  or  his  property  so  improved. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  §§  77-S4;  Dec  Dig.  i  ia*3 

Error  from  Superior  Court,  Decatur  Coun- 
ty;  Frmnk  Park,  Judge. 

Action  by  the  Baughman  Automobile  Com- 
pany against  J.  H.  Ehnanuel  and  another. 
Judgment  for  defendant  Emanuel  on  demur- 
rer, and  plaintiff  brings  error.    Affirmed. 

The  Baughman  Automobile  Company  ffied 
its  equitable  petition  in  the  superior  court 


of  Decatur  county  against  J.  H.  Emanuel,  of 
that  county,  against  whom  it  prayed  substan- 
tial relief,  and  J.  Douglas  Harrell,  formerly 
of  Decatur  county,  but  now  living  in  Flor- 
ida, and  alleged  the  following:  J.  H.  Eman- 
uel is  the  owner  of  a  certain  Buick  automo- 
bile, and  some  time  prior  to  May  20,  1910, 
he  made  a  contract  in  which  he  agreed  to 
sell  the  automobile  to  Harrell  for  a  named 
price,  and,  in  order  to  secure  the  purchase 
price  of  the  same,  "took  a  retention  of  title 
to  the  automobile,  which  was  properly  re- 
corded." After  Harrell  had  used  the  auto- 
mobile for  some  time.  It  became  badly  out 
of  repair,  and  he  took  It  to  the  plaintiff,  re- 
questing it  to  put  the  machine  in  thorough 
repair  and  do  everything  necessary  to  put 
it  in  thorough  running  order.  In  compliance 
with  this  request  the  plaintiff  proceeded  to 
rebuild  the  automobile  and  put  It  in  thorough 
condition,  putting  into  the  machine  material 
(an  itemized  statement  of  which  is  set  forth 
in  the  petition)  amounting  in  the  aggregate 
to  the  sum  of  $330.16.  When  the  machine 
was  brought  to  the  plaintiff,  it  was  practical- 
ly worthless,  would  not  run,  and  would  not 
have  brought  $300;  but  after  it  was  repaired 
it  was  practically  as  good  as  new.  Harrell 
is  insolvent,  and  was  insolvent  at  the  time 
the  repairs  were  made,  and  the  defendant 
Emanuel  knew  this  fact,  and  that  the  only 
hope  the  plaintiff  had  of  getting  Its  money 
was  out  of  the  machine,  which  has  been 
claimed  and  is  now  in  possession  of  Eman- 
uel under  bail  trover  proceedings  against 
the  plaintiff.  Plaintiff  was  unable  to  get 
Harrell  to  settle  the  bill  for  repairs,  and  on 
August  5,  1910,  it  sued  out  a  mechanic's  lien 
for  work  and  material  furnished  on  said  au- 
tomobile against  Harrell;  and,  an  order  to 
sell  said  machine  having  been  obtained, 
Emanuel  filed  claim  thereto.  Emanuel  and 
Harrell  both  knew  that  plaintiff  was  repair- 
ing the  automobile,  and  was  expending  large 
sums  for  material,  labor,  etc. ;  but  Emanuel 
remained  silent,  did  not  object,  and  has  ac- 
cepted the  fruits  of  the  plaintiffs  labor  and 
material,  and  neither  has  ever  paid  nor  of- 
fered to  pay  therefor,  though  requested  so 
to  do.  The  suit  is  not  brought  on  the  con- 
tract made  with  Harrell,  but  for  the  value 
of  the  material  and  labor  necessary  to  put 
the  automobile  in  proper  condition,  all  to 
the  value  of  $330.16.  The  prayers  of  the 
petition  are:  (1)  That  defendant  Emanuel 
be  restrained  and  enjoined  from  entering  up 
judgment  against  the  Baughman  Automobile 
Company  on  the  bail  trover  proceedings  in- 
stituted by  him,  and  from  proceeding  with 
said  bail  trover  suit  in  any  way  until  the 
further  order  of  the  court  (2)  That  said 
defendant  either  be  enjoined  from  using  said 
automobile  and  impairing  the  value  of  the 
material  furnished  and  repairs  made  by  the 
plaintiff,  or,  in  lieu  thereof,  that  said  defend- 
ant be  required  to  give  bond  in  such  sum  as 
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will  be  sufficient  to  eecare  plaintiff  against 
loss.  (3)  For  general  relief.  To  the  peti- 
tion the  defendant  Emanuel  filed  a  general 
demurrer  and  moved  to  dismiss  the  case: 

(1)  Because  the  petition  sets  forth  no  cause 
of  action,  legal  or  equitable,  against  him. 

(2)  Because  it  is  not  alleged  that  the  plain- 
tiff ever  tendered  to  defendant  the  amount 
due  by  Hairell  to  him  on  the  purchase  of 
the  automobile  described.  The  court,  at  the 
appearance  term,  after .  argument  had,  sus^ 
talned  the  demurrer  and  dismissed  the  peti- 
tion, at  the  cost  of  the  plaintiff.  To  this 
Judgment  the  plaintiff  excepted. 

Erie  M.  Donalson,  for  plaintiff  In  error. 
M.  B.  O'Neal  and  Bussell  &  Custer,  for  de- 
f aidant  In  error. 

HTTiTj,  J.  (after  stating  the  facts  as  above). 
The  general  demurrer  filed  to  the  equitable 
petition  was  properly  sustained  by  the  court 
The  plaintiff's  remedy  was  not  by  equitable 
petition,  but  by  paying  the  balance  of  the 
purchase  price  due  by  Harrell  to  Emanuel, 
in  whom  the  title  to  the  automobile  was, 
and  then  proceeding  to  subject  the  property 
to  the  mechanic's  lien  as  the  property  of 
Harrell,  the  vendee,  at  whose  Instance  the 
improvements  were  made.  It  is  insisted, 
however,  that  this  rule  would  work  a  hard- 
ship where  the  mechanic  Is  not  financially 
able  to  pay  the  balance  of  the  purchase 
money  due  on  the  machine  in  order  to  sub- 
ject it  to  the  mechanic's  lien  for  labor  and 
material  furnished  in  repairing  and  improv- 
ing It.  But  the  reply  is  that,  in  the  present 
case  at  least,  the  plaintiff  knew,  at  the  time 
the  labor  was  performed  and  the  material 
furnished,  as  appears  by  the  petition,  that 
the  title  to  the  property  Improved  was  in 
another  person  than  the  one  for  whom  the 
work  was  being  done  and  the  material  fur- 
nished, and  that  that  person  was  insolvent 
The  plaintiff,  therefore,  furnished  the  labor 
and  material  to  repair  the  property  with 
full  knowledge  of  the  insolvency  of  the  ven- 
dee, for  whom  the  work  was  being  done,  and 
that  the  title  to  the  property  was  in  the 
vendor,  J.  H.  E2manuel.  It  would  be  a  hard- 
ship, also,  to  one  who  had  parted  with  per- 
sonal property  by  conditional  contract  of 
sale,  and  who  had  taken  the  necessary  legal 
steps  to  protect  the  title  by  taking  a  written 
eoDtract  reserving  title  in  himself,  and  put 
the  world  on  notice  of  that  fact  by  having 
the  contract  duly  recorded,  to  have  the  prop- 
erty subjected  to  the  debts  of  other  credl-, 
tors,  who  have  not  thus  secured  themselves. 

It  is  also  contended  by  the  plaintiff  in 
error  that  the  vendor,  Emanuel,  knew  of 
the  improvements  being  made  on  the  ma* 
dUne,  and  accepted  them,  and  therefore  that 
this  created  a  liability  which  would  subject 
the  vendor's  property  to  the  mechanic's  lien. 
The  petition  which  aUeged  the  above  facts 
shows  that,  as  soon  as  the  vendor  of  the  au- 


tomobile had  notice  that  an  effort  was  being 
made  to  subject  it  to  the  foreclosure  of  the 
mechanic's  lien,  he  filed  his  action  In  ball 
trover  to  recover  the  property.  There  are 
authorities  to  the  effect  that,  where  services 
are  of  such  a  nature  that  one  has  no  choice 
but  to  accept  them,  it  cannot  be  said  that 
the  party  accepted  them  voluntarily,  and 
such  acceptance  would  create  no  liability. 
Keener  on  Quasi  Contracts,  S60;  2  Page 
on  Contracts,  {  770,  and  cases  cited;  Wood- 
ruff V.  McDonald  Furniture  Co.,  96  Ga.  88, 
28  S.  E.  195;  Englehart-Hitchcock  Co.  v. 
Central  Investment  Co.,  136  Ga.  564  (2)>  71 
S.  E.  787;   Civil  Code  1910,  |  6038. 

Judgment  aflOrmed.  All  the  Justices  con- 
cur. 

(IS?  Oa.  tm 
WASHINGTON  v.   STATE. 
(Supreme  Court  of  Georgia.     Dec  14«  1911J 

(8yttahu§  by  the  Cowrt.) 

1.  Homicide  (§§  208,  215* )—Evidbnc»— "Dy- 
ing Declarations"— ADiassiBiLiTT. 

It  IB  not  necessary  for  the  state  to  show 
affirmatively  that  a  person  who  has  been  shot 
said  he  was  in  a  dying  condition,  in  order  to 
admit  proof  of  his  declarations,  if  in  point  of 
fact  he  was  in  articulo  mortis,  and  the  cir- 
cumstances were  such  that  he  mnst  have  known 
that  he  was  in  a  dying  condition,  so  that  the 
jury  might  be  instructed  bv  the  court  as  to 
whether  the  statements  made  by  the  deceased 
were  spoken,  knowing  of  the  inunediate  pros- 
pect of  death. 

(a)  It  is  not  error  for  the  court  to  allow  a 
witness  to  testify  that  the  deceased,  under 
the  circumstances  detailed  in  the  foregoing 
headnote,  said  that  "he  fmeaning  the  defend- 
ant] shot  me  for  nothing^  over  objection  that 
this  was  a  mere  expression  of  opinion  by  the 
deceased,  and  not  a  declaration  of  the  fact. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  430,  456;   Dec.  Dig*  |§  203.  215.^ 

For  other  definitions,  see  Words  and  Phrases* 
vol.  3,  pp.  2297,  2298.] 

2.  HoKiciDS  (I  309*)— TbiaLt— Instructions 
— Mansi.auqhte»— Appuoabilitt  to  Evi- 
dence. 

Where  a  defendant  is  on  trial,  charged  with 
murder,  and  the  court  refuses  to  charge  the 
jury  on  involuntary  manslaughter  in  the  com- 
mission of  a  lawful  act  without  due  caution  and 
circumspection,  such  refusal  is  not  error,  where 
the  evidence  shows  that  the  charge  is  not  ap- 
plicable. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |  652;    Dec  Dig.  {  309.*] 

8.  Criminal  Law  (§  825*)— Trial— Inctbuc- 

TiONS— Requests. 

Where,  on  the  trial  of  a  defendant  charged 
with  the  crime  of  murder,  the  defense  relied  on 
is  that  the  homicide  was  the  result  of  acci- 
dent or  misfortune,  and  the  court  has  correct- 
ly charged  the  jury  the  law  in  relation  thereto, 
it  is  not  error  for  the  court  to  omit  to  define 
what  would  constitute  accident  or  misfortune, 
in  the  absence  of  a  request  so  to  do. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {  2005;  Dec.  Dig.  {  825.»] 

4.  HoKiciDB  (I  804*)— Trial— Instbuotions 
—Accident. 

It  is  not  error  for  the  court  to  charge  the 
Jury,  on  the  trial  of  a  defendant  charged  with 
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tnurder  and  relying  on  the  defense  of  accident 
or  misfortune,  that  "while  he  [defendant]  ad« 
mits  that  he  did  the  shooting  as  alleged  by  the 
state,  on  or  about  the  time  alleged  by  the 
state/'  where  the  court  follows  that  language 
immediately  with  the  words:  "He  [defendant] 
-contends  that  the  shooting  was  without  malice 
aforethought,  express  or  implied,  and  contends 
that  it  was  not  his  intention  to  kill,  but  was 
entirely  an  accident  or  misfortune,  and  that 
he  would  not  be  guilty  of  any  offense  under  the 
law  and  eyidence  in  this  case." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |  636;  Dec  Dig.  $  304.*] 

6.  Homicide    ({    219*)  —  Bvidenos  — Dtino 
Declarations— Ihpbachhent. 

Where  the  state  relies  mainly  upon  the  dy- 
ing declarations  of  the  deceased  to  the  effect 
that  the  defendant  ''shot  him  for  nothing/'  it 
is  reversible  error  for  the  court  to  refuse  to 
allow  a  witness  for  the  defendant  to  testify 
that,  shortly  after  deceased  was  shot  by  the 
defendant,  toe  deceased  told  the  Witness  that 
he  and  the  defendant  had  had  no  difficulty,  and 
that  the  shootina  was  an  accident;  the  defense 
relied  on  by  defendant  being  that  the  shooting 
was  accidental,  and  the  testimony  being  admis- 
sible for  the  purpose  of  impeaching  the  dying 
declarations  of  the  deceased. 

[Ed.  Note.^For  other  cases,  see  Homicide, 
Cent.  Dig.  |  460;    Dec.  Dig.  |  219.*] 

Error  from  Superior  Court,  Jasper  Coun- 
ty;  Jas.  B.  Parle,  Judge. 

Richard  Washington  was  convicted  of  mur- 
der, and  brings  error.     Beversed. 

Eagene  M.  Baynes,  for  plaintifT  In  error. 
Jos.  B.  Pottle,  Sol.  Gen.,  A.  Y.  Clement,  and 
T.  S.  Felder,  Atty.  Gen.,  for  the  State. 

HILL,  J.  Richard  Washington  was  indict- 
ed in  Jasper  superior  court  for  the  offense  of 
murder,  and  at  the  Augost  term,  1911,  ot 
said  court  he  was  found  guilty  by  the  jury 
trying  him,  with  the  recommendation  that 
his  punishment  be  life  imprisonment  In  the 
penitentiary.  A  motion  for  a  new  trial  was 
made  on  the  general  grounds,  which  was  aft- 
erwards amended.  The  motion,  as  amended, 
was  overruled  by  the  court,  and  the  defend- 
ant assigns  this  ruling  as  error. 

The  case  made  by  the  state  Is  substantial- 
ly as  follows:  On  the  night  of  the  homicide 
defendant  and  deceased  were  at  the  house  of 
William  Smith.  "There  was  no  frolic  there 
that  night**  Neither  deceased  nor  defendant 
had  had  any  previous  difficulty,  so  far  as  the 
evidence  discloses,  just  before  the  shooting, 
but  were  sitting  down,  laughing  and  talking. 
Just  before  the  pistol  fired  the  deceased  ask- 
ed the  defendant  for  a  cigarette,  and  the  de- 
fendant asked  the  deceased  if  he  wanted  it 
'^rolled  hard  or  soft,  and  shot  him."  The 
witness  who  testified  to  these  facts  was 
standing  behind  the  defendant,  in  another 
room,  and  did  not  see  the  defendant  when 
he  fired,  and  did  not  know  where  he  got  the 
pistol.  But  one  shot  was  fired.  The  defend- 
ant did  not  say  anything  after  he  shot  the 
deceased,  bnt  *'stood  out  there  In  the  floor 
with  his  head  hung  down,  and  then  went 
out  of  the  door  with  his  head  hung  down." 


The  deceased  Just  said,  ••O  ILordyT  This 
witness  and  the  deceased  were  sweethearts, 
and  were  to  be  married  at  Christmas.  She 
was  also  a  niece  of  the  defendant,  and  had 
never  heard  of  any  trouble  between  the  de- 
fendant and  the  deceased;  but  defendant  al- 
ways told  her  "he  thought  a  lot  of  Sidney 
Roberts,**  the  deceased.  Two  other  witness- 
es, Margaret  and  Nellie  Folds,  also  testified  to 
substantially  the  above  facts,  except  that  one 
of  them,  Nellie  Folds,  said  that  defendant  got 
his  pistol  out  of  his  ftont  pocket  "Didn't 
see  defendant  bring  anything  ehse  out  with 
his  pistol.  After  defendant  asked  deceased 
If  he  wanted  it  rolled  hard  and  tight,  he  shot 
immediately.  •  •  •  Richard  [the  defend- 
ant] did  not  point  any  pistol  at  him  to  make 
me  expect  that  he  v^as  going  to  shoot  I 
did  not  hear  Richard  make  any  remark  after- 
wards, nor  anybody  else."  Mr.  Will  Reld  tes- 
tified: "The  night  Sidney  Roberts  was  killed, 
Richard  Washington  came  over  to  my  house, 
which  was  400  or  500  yards  from  William 
Smith's  house.  Richard  called  me,  and  woke 
me  up,  and  told  me  he  had  shot  Sidney  Rob- 
erts. He  walked  up  on  the  porch  and  called 
me,  and  said  he  had  shot  Sidney,  and  I 
asked  him  what  he  shot  him  for,  and  he  said 
he  didn't  know,  and  I  told  him  to  go  home, 
and  he  said  he  was  scared  to  go  home. 
Richard  [defendant]  did  not  say  what  he 
shot  him  for,  and  said  he  didn't  know. 
Richard  stayed  in  the  cotton  seed  hulls  on 
my  place  that  night,  and  I  woke  him  up  next 
morning.  I  went  to  see  Sid,  and  when  I 
came  back  Richard  was  standing  on  the 
doorsteps.  I  said  I  didn't  believe  Sid  would 
live  until  dinner;  and  Richard  told  his  wife 
to  get  his  clothes,  he  was  going  to  leave. 
I  told  him  not  to  do  that  I  gave  him  his 
pistol.  Richard  did  not  say  what  he  intend- 
ed to  do.*'  Mr.  W.  F.  Persons  testified  that 
he  made  an  effort  to  arrest  the  defendant 
after  the  homicide  was  committed.  "I  ar- 
rested him  three  weeks  ago  in  Florida.  I 
had  been  searching  for  him  and  trying  to 
find  him  before  that*'  Dr.  J.  H.  Bullard  tes- 
tified that  he  was  called  to  attend  Sid  Rob- 
erts, the  deceased;  did  not  probe  for  the  ball, 
as  "the  man's  condition  did  not  Justi^  it 
The  wound  on  his  body  was  from  a  plstal 
ball,  I  suppose."  The  wound  was  right  in 
front  of  his  body,  and  caused  his  death.  It 
two  men  of  about  the  same  size  were  facing 
each  other,  and  one  fired  a  pistol  at  the  oth- 
er, the  ball  would  enter  about  as  this  one 
did.  When  he  got  there  "the  man  was  suf- 
fering greatly,  and  was  sinking  rapidly,  not 
In  a  comatose  state,  but  showing  extreme 
weakness  and  pain;  and  I  stated  to  him  1 
couldn't  do  him  any  good— could  probably 
give  him  a  little  relief;  and  he  was  speak- 
ing about  the  occurrence,  and  said  the  man 
shot  him  for  nothing,  that  he  had  not  done 
a  thing  to  him;  and  he  gradually  grew  weak- 
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er  and  weaker.  I  remained  around  there 
for  some  tlme^  and  he  went  Into  a  state  of 
coma." 

The  theory  of  the  defense  was  that  the 
homicide  was  accidental.  In  his  statement  to 
the  jury  the  defendant  said  that  he  and  the 
deceased  had  been  joking  around  the  fire- 
place and  playing,  and,  when  the  deceased 
asked  him  for  a  cigarette,  he  asked  deceased 
if  he  wanted  it  rolled  hard;  that  the  deceased 
replied,  "Yes,**  and  defendant  said  he  would 
roll  it  for  him;  that  he  intended  to  get  the 
tobacco  out  of  his  pocket,  and  when  he  pulled 
the  pistol  out  he  did  not  know  that  there 
was  a  cartridge  in  it;  that  the  pistol  must 
have  been  already  cocked  in  his  pocket  He 
didn't  remember  putting  any  finger  on  the 
trigger,  "and  after  the  thing  fired,  it  hurt 
me  so  bad;  it  almost  burst  my  heart**  He 
stood  there  a  few  minutes,  and  went  over  to 
Mr.  Reid's,  and  told  Mr.  Reid  about  it,  and 
asked  if  he  could  stay  there  that  night  "1 
knew  I  done  this  thing  accidental,  and 
couldn't  help  It,  and  didn't  want  to  meet 
none  of  his  folks."  The  accused  further  stat- 
ed that  he  did  not  get  his  pistol  out  of  his 
front  podECt,  but  out  of  his  hind  pocket;  that 
his  pistol,  tobacco,  and  a  rule  were  all  in 
his  overalls  pants  pocket;  that  he  had  no 
idea  in  the  world  that  the  pistol  was  going 
to  shoot;  that  he  had  never  had  a  cross  word 
with  deceased,  or  any  of  his  folks;  that  the 
reason  he  left  was  that  the  next  morning  he 
went  to  Mr.  Mobley  and  told  him  about  it, 
and  the  latter  said,  "Stay  out  of  the  way 
three  or  four  days,  to  keep  Lucius  Roberts 
from  hurting  you,"  and  until  Mr.  Mobley  got 
well,  and  he  would  settle  it;  that  he  went 
ofT,  as  Mr.  Mobley  told  him  to  do,  and  when 
he  heard  Mr.  Mobley  was  still  sick  he  "went 
on" ;  that  he  told  Mr.  Henderson  that  morn- 
ing in  the  room  that  he  did  not  feel  like  go- 
ing ofT,  because  he  did  not  do  the  thing  in- 
tentionally; that  he  did  not  try  to  hide,  but 
wrote  back  home  twice  every  w*ek,  and  he 
left  home  because  Mr.  Mobley  said  he  would 
settle  it,  and  keep  defendant  from  "having 
trouble  with  the  boy's  folks,  and  Mr.  Mobley 
hasn't  got  able  to  settle  it  yet" 

[1]  1.  The  court  permitted  I>r.  Bullard,  the 
attending  physician,  to  testify,  over  the  objec- 
tion of  the  defendant's  counsel,  that  "when 
I  got  there  the  man  was  suffering  greatly, 
and  was  sinking  rapidly,  not  in  a  comatose 
state,  but  showing  extreme  weakness  and 
pain;  and  I  stated  to  him  I  couldn't  do  him 
any  good— could  probably  give  him  a  little 
relief,  and  he  was  speaking  about  the  occur- 
rence, and  said  the  man  shot  him  for  noth- 
ing, that  he  had  done  nothing  to  him;  and 
he  gradually  grew  weaker  and  weaker.  I 
remained  around  there  for  some  time,  and 
he  went  into  a  state  of  coma.  I  stayed  some 
little  time  after  I  had  this  little  conversa- 
tion. I  don't  know  that  he  died  the  next  day 
or  the  day  following.  I  don't  know  the  hour 
he  died,**    Movant  objected  to  the  foregoing 


testimony  on  the  grounds  that  It  was  irrele- 
vant and  immaterial:  (a)  That  the  dream- 
stances  of  the  case  did  not  show  that  the 
declarations  of  the  deceased  were  dying  dec- 
larations, and  in  order  for  them  to  be  admit- 
ted as  such  the  deceased  must  be  "in  ex- 
tremis"; (b)  that  the  statement  made  by  the 
deceased  that  "he  shot  me  for  nothing"  was 
a  mere  expression  of  opinion  by  the  deceased. 
We  think  the  evidence  was  material  and  ad- 
missible. This  court  has  held  that,  in  order 
to  render  dying  declarations  admissible^  it 
is  not  necessary  for  the  state  to  show  that 
the  deceased  afl^rmatively  said  that  he  was 
in  a  dying  condition,  or  used  language  of 
similar  character.  It  is  proper  to  allow  the 
declarations  to  be  proved,  if  the  deceased 
was  in  ttict  in  articulo  mortis,  and  the  cir- 
cumstances were  such  as  that  he  must  know 
this  to  be  so,  that  the  jury  may  be  instruct- 
ed by  the  court  as  to  whether  the  statements 
made  by  the  deceased  were  conscious  utter- 
ances in  the  apprehension  and  immediate 
prospect  of  death.  Young  t.  State,  114  Oa. 
849,  40  S.  E.  1000;  Perdue  r.  State,  135  Ga. 
278  (8),  69  S.  E  184;  Darby  y.  State,  79  Ga. 
63,  3  S.  E.  663.  Nor  was  it  error,  under  the 
facts  of  this  case,  to  allow  the  witnesses  to 
testify  that  the  deceased  said  that  "he  shot 
me  for  nothing,"  over  objection  that  this  was 
a  mere  expression  of  opinion  by  the  de- 
ceased, and  not  a  declaration  of  the  fact. 
White  V.  State,  100  Ga.  659  (2),  28  S.  E.  423; 
Darby  v.  State,  79  Ga.  63  (2),  3  S.  E.  663. 
[2-4]  2-4.  Under  the  facts  of  this  case  it 
was  not  error  for  the  court  to  refuse  to 
charge  the  jury  the  law  of  involuntary  man- 
slaughter in  the  commission  of  a  lawful  act 
without  due  caution  and  circumspection.  If 
the  defendant  desired  a  fuller  charge  on  the 
subject  of  a  homicide  alleged  to  have  been 
committed  by  misfortune  or  accident,  such 
a  request  should  have  been  made  to  the 
court  The  court  did  charge  the  Jury:  "As 
I  said  to  you  just  now,  the  defendant  con- 
tends that  he  is  not  guilty  of  any  offense. 
While  he  admits  he  did  the  shooting,  he  con- 
tends that  the  shooting  was  an  accident  or 
misfortune,  without  any  malice,  either  ex- 
press or  implied,  and  without  any  intention 
to  kill  whatever,  and  that  under  the  law  and 
facts  in  this  case  he  would  not  be  guilty  of 
any  offense  whatever.  The  law  says  a  per- 
son shall  not  be  found  guilty  of  any  crime  or 
misdemeanor  committed  by  misfortune  or  ac- 
cident, and  where  it  satisfactorily  appears 
that  there  was  no  evil  design  or  intention,  or 
culpable  neglect."  We  think  this  clearly 
states  the  rule,  and  that  there  is  no  merit 
in  the  contention  that  the  court  omitted  to 
define  what  would  constitute  accident  or  mis- 
fortune. We  do  not  see  how  the  jury  could 
have  misunderstood  the  language;  but,  if  the 
defendant  wanted  the  charge  to  be  more  full 
and  explicit,  a  request  to  that  effect  should 
have  been  made.  And  this  ruling  applies  to 
the  other  ground  of  the  motion,  that  "the 
charge  of  the  court  is  correct  as  far  as  it 
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goes."  If  the  charge  Is  not  full  enough,  a 
request  should  be  made  to  amplify  it 

We  do  not  think  there  is  any  merit  in  the 
tenth  ground  of  the  motion,  and  that  the 
construction  placed  upon  the  language  In  the 
charge  is  not  fairly  inferable  from  the  lan- 
guage itself,  when  fairly  understood.  The 
court  charged  the  jury  that  ^the  defendant, 
on  the  other  hand,  contends  that  he  is  not 
guilty  of  any  offense.  While  he  admits  that 
he  did  the  shooting,  as  alleged  by  the  state, 
on  or  about  the  time  alleged  by  the  state, 
he  contends  that  the  shooting  was  without 
malice  aforethought,  either  express  or  im- 
plied, and  contends  that  it  was  not  his  in- 
tention to  kill,  but  was  entirely  an  accident 
or  misfortune,  and  that  he  would  not  be 
guilty  of  any  offense  under  the  law  and  eyi" 
dence  in  this  case."  We  do  not  think  that 
this  charge  is  susceptible  of  the  construction 
contended  for  by  the  plaintiff  In  error,  to 
the  effect  that  the  charge  misstated  the  con- 
todtion  of  the  defendant,  because  "defend- 
ant did  not  contend  or  admit  that  he  did  the 
shooting  as  alleged  in  the  indictment;  for,  if 
such  admission  had  been  made,  he  would  be 
guilty  of  murder."  Taken  in  connection  with 
the  context,  it  is  clear  that  the  court  did  not 
so  intend,  nor  could  the  Jury  hare  reason- 
ably so  understood. 

[6]  5.  It  is  also  insisted  by  the  plaintiff  in 
error  that  the  court  erred  in  refusing  to  al- 
low the  witness  John  Henderson  to  answer 
the  following:  ''You  and  several  other  white 
men  went  down  to  see  Sidney  Roberts  right 
after  he  was  shot;  and  didn*t  Sidney  at  that 
time  tell  you  that  he  had  no  trouble  with 
Richard  Washington,  and  the  thing  was  an 
accident?"  The  plaintiff  in  error  contends 
that  the  witness,  if  permitted,  would  have 
answered  ''Yes"  to  this  question,  and  that 
the  presiding  Judge  was  then  and  there  in- 
formed what  would  be  the  answer  of  the 
witness.  We  think  the  court  erred  in  exclud- 
tug  this  question  and  answer  from  the  Jury. 
It  was  not  admissible  as  a  dying  declaration, 
or  as  a  part  of  the  res  gestse;  but  where  the 
state  relied  largely  upon  the  dying  declara- 
tions of  the  deceased  to  convict  the  accused. 
It  is  admissible  to  show  that  after  the  de- 
ceased was  shot  he  made  statements  in  con- 
flict with  such  dying  declarations.  Battle  v. 
State,  74  Ga.  101.  In  other  words,  it  was  ad- 
missible for  the  purpose  of  impeachment  In 
addition  to  other  methods,  a  witness  may  be 
impeached  by  proof  of  contradictory  state- 
ments. And  this  court  has  held  that  dying 
declarations  may  be  impeached  by  proving 
contradictory  statements  made  by  the  de- 
ceased. In  the  case  of  Battle  y.  State,  supra, 
this  court  said:  "It  cannot  be  easily  seen, 
if  the  dying  declarations  of  the  deceased, 
made  ex  parte,  in  the  presence  of  his  own 
friends  and  relatives,  and  not  in  the  presence 
of  the  accused  or  his  friends,  without  a  cross- 
examination,  and  testified  to  by  his  friends 


and  relatives,  are  to  be  admitted  against  the 
accused  from  the  necessity  of  the  case,  why 
the  declarations  of  the  deceased  after  the 
mortal  blow  is  given,  to  other  persons  and 
at  other  times,  different  from  the  dying  dec- 
larations, should  not  be  admitted  in  evi- 
dence to  impeach  the  dying  statement  If 
the  one  is  admitted  contrary  to  the  general 
rule,  why  should  not  the  other  likewise  be 
admitted?  The  former  is  admitted  in  favor 
of  public  Justice;  why  not  the  latter  iu  favor 
of  life  and  liberty?^  See,  also.  Bates  v. 
State,  4  Ga.  App.  486,  61  S.  E.  888;  Columbus 
R.  Co.  V.  Peddy,  120  Ga..589  (2),  48  S.  EI 
149;  Jordan  v.  State,  120  Ga.  864,  48  S.  EL 
352;  Cox  y.  State,  124  Ga.  95,  52  S.  B.  150. 
The  dying  declaration  of  the  deceased,  re- 
lied on  for  conviction  by  the  state,  was  that 
the  defendant  had  "shot  him  for  nothing." 
In  reply  to  this,  the  defendant  sought  to 
show  by  the  testimony  excluded  that  soon 
after  the  deceased  was  shot  he  said  that  he 
had  had  no  trouble  with  the  defendant  and 
"the  thing  was  an  accident"  This  statement 
is  at  variance  with  the  dying  declaration, 
and  utterly  inconsistent  with  it;  and  the  de- 
fendant was  entitled  to  show,  if  he  could, 
that,  soon  afer  the  shot  was  fired,  the  def* 
ceased  said  that  the  shooting  was  accidental, 
as  being  in  conflict  with  his  dying  declara- 
tions. As  the  defendant  was  entitled  to  this 
testimony,  for  the  purpose  stated,  and  the 
same  having  been  excluded  from  the  Jury, 
we  think  that  the  court  erred  in  so  doings 
and  that  the  Judgment  of  the  court  below, 
overruling  the  motion  for  a  new  trial,  should 
be  reversed. 

Judgment  reversed.    All  the  Justices  con* 
cur. 


(137  Ga.  290) 
DICKSON  V.  WAINWRIGHT. 
(Supreme  Court  of  Georgia.    Dec  15,  1911.) 

(SyUahuM  ly  the  Court.) 

Accord  and  Satisfaction  ({  25*)— Patheni 
(i  59*)— Evidence  {%  166*)— Issues  anu 
Proof— Best  and  Secondary  Evidence. 
Where,  in  a  plea  to  a  suit  on  account,  the 
only  defense  set  np  is  a  denial  of  the  account, 
it  is  not  error  to  exclude  the  testimony  of  the 
defendant  **that  the  account  sued  on  by  the 
plaintiff  had  been  fully  paid,  and  that  in  the 
last  settlement  he  had  with  the  plaintiff  that 
plaintiff  was  indebted  to  him  about  $1.80,  and 
that  defendant  derived  his  knowledge  from  his 
book  of  account,  which  he  kept  himself."  This 
is  so.  because  there  was  no  plea  of  payment, 
or  of  accord  and  satisfaction,  and  because  the 
defendant  only  offered  to  swear  to  the  contents 
of  his  account  book,  which  was  the  primary 
evidence  of  what  it  contained.  Birmingham 
Lumber  Co.  t.  Brinson,  94  Ga.  617  (5),  20  S. 
B.  437. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  §§  151-161;  Dec  Dig. 
fi  25:*  Payment,  Cent  Dig.  §  143V6;  Dec  Dig. 
J  59;*  Eividence,  Cent  Dig.  §§  556,  557;  Dec. 
Dig.  I  166. •] 
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Error  from  SiiX)erior  Conrt,  Charltoa  Ck>iin- 
ty;  T.  A.,  Parker,  Judge. 

Action  by  R.  T.  Wainwrlght  against  J.  W. 
Dickson.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Wilson,  Bennett  &  Lambdin,  and  W.  M. 
Olliff,  for  plaintiff  in  error.  A.  E*  Ck>chran, 
for  defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

BABTON  et  aL  t.  JOHNSON  et  aL 
(Supreme  Court  of  Georgia.    Jan.  9,  1912.) 

(8yUahua  hy  ih9  Court,) 

1*  EjEOnOBNT    (S    98*)— PBOOXSDINGeh-SUFlI* 

oiENCT  OF  Evidence. 

The  evidence  required  a  verdict  for  the 
defendant,  and  there  was  no  error  in  direct- 
ing it 

[Ed.  Note.--For  other  cases,  see  Eljectment, 
Dec  Dig.  {  93.*] 

(Additional  8yUahu$  hy  Bditoridl  Staff,) 

2.  Wills   (|  421*)  —  PaoBATk  —  Gollaterai. 

Attack 

Though  Civ.  Code  1910,  |  3923,  provides 
that  the  birth  of  a  child  to  a  testator  subse- 
quentlv  to  the  making  of  the  will,  in  which  no 
provision  is  made  in  contemplation  of  such 
event,  shall  be  a  revocation  of  the  will,  the 
proper  place  to  determine  the  question  whether 
a  wiU  is  revoked  Is  in  the  ordmary  court  on  a 
motion  to  vacate  the  judgment  of  probate,  and 
after  the  will  has  been  probated  a  judgment  of 
probate  cannot  be  coUaterally  attacked. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  904-910;  Dec  Dig.  I  421.*] 

3.  Estoppel  (fi  70*)~Equitablb  Estoppel— 
Gboundb— TiTLS  TO  Beal  Pbopebty. 

Where  one  of  two  lots  of  equal  value  own- 
ed by  the  same  parties  was  sold  at  judicial 
sale,  and  the  purchasers  went  into  possession 
of  the  lot  pointed  out  to  them  as  the  one  sold, 
but  the  conveyance  described  the  other  lot,  aft- 
er the  purchasers  had  remained  in  possession 
for  over  20  years,  and  the  other  lot  had  been 
sold  to  other  purchasers,  who  gained  title  by 
adverse  possession,  the  former  owners  were 
estopped  to  deny  the  title  of  the  purchasers  at 
the  judicial  sale  to  the  lot  of  which  they  took 
possession. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  U  183-187;  Dec  Dig.  i  70.*] 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Ejectment  on  the  several  demises  of  W.  M. 
Barton  and  others  against  W.  R.  Johnson, 
administrator,  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Af- 
firmed. 

Claud  Estes  and  Walter  Defore,  for  plain- 
tiflfei  in  error.  L.  D.  Moore^  for  defendants 
In  error. 

EVANS,  P.  J.  [1]  This  is  an  action  of 
ejectment  on  the  several  demises  of  W.  M. 
Barton,  C.  W.  Barton,  H.  S.  Barton,  and 
Fannie  Barton,  against  A.  B.  Johnson,  J.  O. 
Johnson,  and  W.  R.  Johnson,  to  recover  the 


east  half  of  lot  No.  130,  the  east  half  of  lot 
No.  129,  and  the  west  half  of  lot  No.  131, 
in  the  Fifth  district  of  formerly  Houston, 
DOW  Bibb,  county,  Ga.  The  defendants  in 
their  plea  set  up  title  by  Judicial  sale,  title 
by  adverse  possession,  and  res  adjudicata  ae 
to  three  of  the  plaintiffs,  and  equitable  es- 
toppel as  against  alL  Upon  the  conclusion  of 
the  evidence  a  verdict  was  directed  for  the 
defendants,  and  the  plaintiffs  excepted. 

The  case  as  made  by  the  evidence  was  as 
follows: 

It  was  admitted  that  John  Barton  was 
the  common  propositus.  John  Barton  on 
July  16,  1864»  executed  his  wilL  The  mate- 
rial parts,  as  affecting  this  case,  are  the 
second  and  third  items  thereof:  "(2)  My  will 
and  desire  is,  and  I  so  desire  and  bequeath, 
that  all  my  property,  real,  personal,  and 
mixed,  shall  remain  together  under  the  con- 
trol and  management  of  my  wife,  Frances 
F.  Barton,  for  the  Joint  support  and  mainte- 
nance of  herself  and  my  child  or  children 
during  her  widowhood,  with  these  qualifi* 
cations,  vis.:  Upon  the  arrival  of  my  present 
son,  John  F.  Barton,  at  21  years,  he  is  to 
have  one  undivided  half  of  my  property,  un- 
less I  leave  a  posthumous  child;  or  if  there 
be  one  and  it  be  a  daughter,  then  John  Fran> 
cis  is  to  have  the  half  as  stated.  If  there  be 
a  posthumous  son,  he  is  to  take  his  one  third 
on  reaching  21  years,  and  the  other  third 
to  belong  to  my  wife  during  her  llf^  or  wid- 
owhood— ^in  each  of  which  events  her  part 
of  the  property  is  to  belong  equally  to  my 
children  or  child  in  life.  It  will  be  seen  that 
I  make  this  wiU  in  view  of  the  uncertainty 
of  my  return  from  the  army,  where  I  ex- 
pect to  go  in  a  few  days.  I  also  desire  here 
to  explain  that  the  provision  made  in  the 
event  of  a  second  marriage  is  done  In  no 
unkind  spirit  towards  my  wife,  but  simply 
because  I  prefer  my  (Children  to  have  all  my 
property  rather  than  any  of  it  should  go  to 
the  support  of  or  be  managed  by  a  stepfather. 
(3)  In  case  my  wife  shall  outlive  my  chil- 
dren or  child,  they  leaving  no  Issue,  then  at 
her  death  I  will  and  bequeath  all  my  prop- 
erty equally  to  be  divided  between  my  broth- 
ers and  sisters.** 

John  Barton  died  in  May,  1879,  leaving  a 
widow  and  four  children,  the  plaintiffs'  les- 
sors. The  child,  John  F.  Barton,  mentioned 
in  the  will,  died  before  his  father.  The  will 
was  admitted  to  probate,  and  letters  testa- 
mentary issued  to  Frances  F.  Barton.  In 
1879  a  12  months'  support  was  duly  set  apart 
in  the  sum  of  $1,200  in  money  to  Frances 
F.  Barton  and  her  four  minor  children  out 
of  the  estate  of  John  Barton.  An  execution 
issued  on  this  year's  support  Judgment,  and 
was  levied  upon  the  east  half  of  lot  129  and 
the  east  half  of  lot  130,  and  these  two  lots 
were  purchased  at  sheriff's  sale  by  one  Thom- 
ason,  as  trustee  for  Mildred  Johnson.    The 
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land  was  pointed  out  hy  Frances  F.  Barton* 
and  the  purcbaser  at  sale  was  pot  In  pos- 
session of  the  east  halt  of  lot  120  and  the 
west  half  of  lot  131,  under  the  impression 
that  the  latter  lot  was  the  east  half  of  lot 
130,  and  the  land  was  bid  off  by  the  pur- 
chaser under  this  mistake.  The  widow  and 
the  plaintiffs  were  in  possession  of  the  east 
half  of  lot  130  until  the  year  18d3,  when 
they  sold  it  to  Mrs.  Satira  B.  Grace ;  all  of 
them  joining  in  the  conyeyance.  The  present 
defendants  are  privies  in  estate  with  the 
purchaser  at  sheriff*s  sale,  and  have  been 
in  the  continuous  adverse  possession  of  the 
edst  half  of  lot  129  and  the  west  half  of  lot 
181  since  the  sheriff's  sale  in  188L  In  1893 
W.  M.  Barton  and  G.  W.  Barton  brought 
their  several  suits  against  J.  O.  Johnson  to 
recover  the  east  half  of  129,  which  suits 
resulted  in  verdicts  for  the  defendant,  upon 
which  Judgments  were  duly  entered  by  the 
court  In  the  same  year  Fannie  Barton 
brought  suit  against  Mrs.  A.  E.  Johnson  to 
recover  the  west  half  of  lot  131,  alleging  in 
her  abstract  of  title  that  her  mother  and 
brothers  had  conveyed  their  interest  ta  this 
lot  to  her.  This  suit  terminated  in  a  verdict 
for  the  defendant,  upon  which  a  Judgment 
was  entered  in  1895. 

[2]  Under  the  will  of  John  Barton  it  is 
clear  that  he  contemplated  his  early  demise, 
and  intaided  to  devise  his  property  to  his 
wife  and  son,  John  F.,  and  an  expected 
posthumous  child.  John  F.  predeceased  his 
father  and  there  was  no  posthumous  child. 
It  was  argued  that  the  will  could  not  be 
relied  on  as  a  muniment  of  title,  because  it 
was  revoked  by  the  birth  of  children,  which 
contingency  was  not  provided  for  in  the  wilL 
The  statute  provides  that  the  birth  of  a  chUd 
to  the  testator  subsequently  to  the  making 
of  the  will,  in  which  no  provision  is  made  in 
contemplation  of  such  event,  shall  be  a  revo- 
cation of  the  will.  Civil  Code  1910;  §  3923. 
It  may  be  that  the  birth  of  other  children 
than  Uiose  referred  to  in  the  will  would  op- 
erate to  revoke  the  same;  yet  the  proper 
place  to  determine  that  question  is  in  the 
ordinary's  court  on  a  motion  to  vacate  the 
Judgment  of  probate.  After  the  will  has 
been  probated,  the  Judgment  of  probate  can- 
not be  collaterally  attacked.  We  do  not  find 
it  necessary  to  decide  what  interest,  if  any, 
the  plaintiffs  in  error  take  as  devisees  of 
their  father.  It  is  clear  that,  until  the  will 
is  set  aside,  the  mother  would  take  at  least 
a  one-third  Interest  in  the  property,  which 
would  pass  to  the  plaintiffs  in  error  upon 
her  death;  and  they  would  be  entitled  to 
recover  at  least  her  interest,  unless  they  are 
barred  by  some  of  the  defenses  averred  in 
the  plea  and  cross-petition.  We  will  there- 
fore Immediately  take  up  the  several  defens- 
es and  discuss  their  merits. 

As  to  the  east  half  of  lot  129,  there  can 
be  no  doubt  that  the  defendants  acquired  ti- 
tle by  virtue  of  the  sale  of  the  same  under 
the  year's  support  fl.  fa.  in  favor  of  Frances 


F.  Barton  and  her  four  minor  children.  The 
year's  support  proceedings  and  the  sale  all 
appear  regular  upon  their  face,  and  no  at- 
tack is  made  thereon  by  the  plaintiffs  in  er- 
ror. Besides,  as  against  three  of  the  plain- 
tiffs, that  title  lias  been  confirmed  by  Judi- 
cial decree^  As  to  the  east  half  of  lot  130, 
there  is  no  contention  that  the  defendants 
or  their  predecessors  in  title  from  the  pur- 
chaser at  the  sheriff's  sale  ever  entered  into 
possession  of  it.  and  the  defendants  neither 
claimed  possession  of  it  nor  title  to  it 

[S]  As  to  the  west  half  of  lot  181,  we 
think  that  the  plaintiffs  are  equitably  estop* 
ped  from  claiming  title  to  it  It  appears 
that  the  land  was  pointed  out  to  the  sheriff 
for  levy  by  Mrs.  Barton,  and  was  mlsde- 
scribed  by  the  wrong  number.  It  was  sold 
by  the  sheriff,  and  purchased  by  the  success- 
ful bidder  at  the  sale,  under  the  belief  that 
it  was  the  west  half  of  lot  131.  The  pur- 
chaser was  put  into  possession  of  the  west 
half  of  lot  181,  as  being  the  lands  conveyed 
to  him  by  the  sheriff,  and  he  and  his  gran- 
tees have  remained  continuously  in  the  pos- 
session of  the  land  for  nearly  30  years  prior 
to  the  institution  of  this  suit  The  deed  from 
the  sheriff  was  promptly  recorded.  In  1898 
Mrs.  Barton  and  three  of  the  children,  who 
were  then  of  full  age,  Joined  in  the  convey- 
ance to  Mrs.  Grace;  and  three  years  there- 
after, upon  the  arrival  at  age  of  the  other 
plaintiff,  she  ratified  the  conveyance.  Mrs. 
Grace  went  into  possession  of  the  land  pur- 
chased by  her,  and,  as  there  is  nothing  in 
the  record  impugning  her  good  faith,  her  ad- 
verse possession  for  more  than  7  years  has 
ripened  into  a  prescriptive  title  as  against 
the  defendants  to  the  east  half  of  lot  130. 
There  is  no  dispute  that  the  east  half  of  lot 
130  and  the  west  half  of  lot  131  were  of 
equal  value.  In  their  pleadings  the  defend- 
ants prayed  that  the  sheriff's  deed  be  re- 
formed, so  as  to  correct  the  misdescription 
of  the  land,  and  the  sheriff  and  his  grantee 
were  made  parties  to  the  suit 

The  ground  for  equitable  estoppel  consists 
in  the  sale  of  two  adjacent  lots  of  equal  val- 
ue, where  the  purchaser  is  put  in  possessioa 
of  one  lot,  when  the  other  lot  was  the  one  de* 
scribed  in  the  sale.  The  owne'rs  of  these 
two  lots  have  received  the  full  value  of 
both  of  them,  one  in  the  proceeds  of  the 
sheriff's  sale  and  the  other  in  the  purchase 
money  from  Mrs.  Grace.  Under  these  cir- 
cumstances the  plaintiffs,  even  if  they,  with 
their  mother,  were  clothed  with  the  entire  ti- 
tle to  the  land,  would  be  estopped  from  as- 
serting title  against  the  defendants  in  error* 
Swatts  V.  Spence,  68  Ga.  496.  We  have  not 
alluded  to  the  30  years'  adverse  possession 
of  the  defendants,  more  than  7  years  of 
which  continued  after  the  majority  of  the 
youngest  plaintiff  in  error,  for  the  reason 
that  so  long  as  the  Judgment  of  probate 
stands  they  were  not  entitled  to  the  interest 
which  their  mother  took  under  the  will  until 
after  her  death  in  1908»  and  for  the  further 
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reason  that  the  plaintiffs  in  error  are  equi- 
tably estopped  from  recovering  the  land. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HILL^  J.,  not  presiding. 

(137  Ga.  284) 

HAYES  ▼.  TOWNS. 
(Supreme  Court  of  Qeorgia.    Dec  IS,  1911.) 

(ByUabua  hy  the  Court,) 

Specifio  Perfobicakcb  (I  128*)  —  PaooEEn- 
IWGS— NoNsurr. 

Upon  the  trial  of  an  action  for  the  specific 
performance  of  a  parol  contract  relating  to 
the  purchase  of  land,  the  evidence  submitted  in 
behalf  of  the  plaintiff  tended  to  show  the  fol- 
lowing facts:  Plaintiff  and  defendant  entered 
into  a  parol  agreement,  under  the  terms  of 
which  they  were  to  purchase  from  a  third 
person  a  described  lot  of  land,  plaintiff  and 
defendant  each  to  pay  one-half  of  the  purchase 
price.  Defendant  was  to  negotiate  the  pur- 
chase, take  from  the  seller  a  bond  for  title  to 
both  plaintiff  and  defendant,  and  to  make  the 
payments,  one  of  which  was  to  be  cash,  and 
the  balance  in  one  and  two  years  thereafter. 
Upon  payment  of  all  of  the  purchase  price  to 
the  seller,  plaintiff  was  to  get  a  deed  to  the 
,  south  half  and  the  defendant  to  the  north  half 
of  the  lot.  Defendant  took  a  bond  for  title  in 
his  own  name,  informing  plaintiff,  who  was 
unable  to  read,  that  the  bond  was  in  the  names 
of  both  himself  and  plaintiff.  Thereupon  plain- 
tiff paid  to  defendant  half  of  the  first  payment, 
which  defendant  paid  to  the  seller.  Plaintiff, 
upon  the  maturity  of  the  second  payment,  of- 
fered to  pay  his  half  of  the  same  to  defendant; 
but  defendant  refused  to  accept  the  same, 
saying  that  he  was  unable  to  pay  his  half, 
and  would  arrange  with  the  seller  in  reference 
to  the  second  payment.  Upon  maturity  of  the 
last  payment,  plaintiff  tendered  to  defendant 
the  bidance  due  by  plaintiff  as  his  half  of  the 
remaining  purchase  money,  which  defendant  re- 
fused to  accept,  and  for  the  first  time  denied 
that  he  had  made  any  contract  for  the  pur- 
chase of  the  land  with  plaintiff,  and  claimed 
that    the    contract    had    been    madci  between 

Blaintiff  and  defendant's  wife.  Defendant  had 
ved  on  the  north  half  of  the  land  several 
years,  cleared  10  acres  thereon,  and  had  leas- 
ed the  timber  on  the  whole  lot  for  sawmill 
purposes.  The  amounts  received  by  defend- 
ant for  the  timber,  when  added  to  the  amount 
of  money  plaintiff  had  paid  defendant,  amount- 
ed to  more  than  plaintiff's  half  of  the  pur- 
chase price.  Held,  that  a  nonsuit  was  prop- 
erly granted,  for  the  reason  that  there  was  no 
evidence  tending  to  show  that  the  seller  had 
conveyed  the  land,  or  any  portion  thereof,  to 
defendant,  or  that  the  seller  had  been  paid  all 
of  the  purchase  price  of  the  land,  or  that  de- 
fendant had  title  to  the  land,  or  any  portion 
thereof,  from  any  source. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Dec  Dig.  §  123.*] 

Error  from  Superior  Court,  Jeff  Davis 
County;  C.  B.  Oonyers,  Judge. 

Action  by  I.  Hayes  against  Charles  Towns. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

W.  W.  Bennett,  for  plaintiff  in  error.  Gra- 
ham &  Graham,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Jusucea  concur,  except  HILL»,  J.,  not  pre- 
siding. 


(137  Cku  IBS) 
BAUMGARTNBR  T.  McKINNON. 
(Supreme  Court  of  Georgia.     Dec  12,  1911.) 

(SyUahuM  hy  the  Court.) 

1.  Limitation  of  Actions  (5  83*)— TEiiPoaA- 
BT  Administbatob — * 'Bepbesentation.* ' 

The  appointment  of  a  temporary  adminis- 
trator does  not  constitute  "representation"  up- 
on the  estate  of  a  decedent,  within  the  purview 
of  Civil  Code  1910,  $  4376,  which  provides  that 
"the  time  between  the  death  of  a  person  and 
representation  taken  upon  his  estate  •  •  • 
shall  not  be  counted  against  his  estate,  pro- 
vided such  time  does  not  exceed  five  years, '  so 
as  to  cause  the  statute  of  limitations  to  begin 
to  run  against  the  estate  upon  the  appointment 
of  such  temporary  administrator. 

[Eid.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Dec  Dig.  {  83.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  610S-6110.] 

2,  Tempobabt  Adkinistbator. 

The  decision  in  Scott  v.  Atwell,  63  Ga. 
764,  upon  review,  is  affirmed. 

Certified  Question  from  Court  of  Appeals. 

Action  between  Fred  Baumgartner  and  S. 
T.  McKinnon,  as  administrator.  S*rom  the 
judgment,  Baumgartner  appealed  to  the 
Court  of  Appeals,  which  certified  the  ques- 
tion to  the  Supreme  Court  Question  an- 
swered. 

See,  also,  73  S.  E.  519. 

The  Court  of  Appeals  certified  to  the  Su- 
preme Court  the  following  question:  "Does 
the  appointment  of  a  temporary  adminis- 
trator constitute  'representation*  upon  the 
estate  of  the  decedent,  within  the  purview 
of  Civil  Code  1910,  $  4376,  which  provides 
that  'the  time  between  the  death  of  a  per- 
son and  representation  taken  upon  his  estate 
*  *  *  shall  not  be  counted  against  his 
estate,'  for  the  purposes  of  the  statute  of 
limitation  of  actions?  In  this  connection 
counsel  for  plaintiff  in  error  has  requested 
the  right  to  review  the  decision  of  the  Su- 
preme Court  in  the  case  of  Scott  v.  Atwell, 
63  Ga.  764,  for  the  purpose  of  having  the 
same  modified  or  overruled." 

R.  D.  Meader,  for  plaintiff  in  error.  Har- 
ry F.  Dunwody,  for  defendant  in  error. 

LUMPKIN,  J.  It  is  true  that  the  Code 
declares  that  a  temporary  administrator 
may  sue  to  recover  debts  due  the  estate  (Civ- 
il Code  1910,  fi  3937);  and  upon  the  general 
analogy  of  the  law,  that  where  a  i>erson  has 
the  capacity  to  sue,  and  falls  to  exercise 
the  right,  the  statute  of  limitations  will  run 
against  him,  an  argument  may  be  based  that, 
on  account  of  the  provision  of  this  section, 
the  right  and  duty  are  correlative,  and  the 
statute  runs  agahist  the  estate.  But,  on 
the  other  hand,  the  section  of  the  Code  to 
which  reference  has  been  made  arose,  not 
from  legislative  enactment,  but  from  the 
codification  of  the  decision  in  Bwing  v.  Mos- 
es, 50  Ga.  264.    The  decision  in  that  case 
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was  rendered  before  tbe  one  in  Scott  y,  At- 
well«  63  Ga.  764.  The  opinion  in  the  case 
last  cited  expressly  referred  to  the  f^ct  that 
the  coart  had  held  that  temporary  admin^ 
trators  had  the  right  to  sue  in  certain  cases, 
but  nevertheless  construed  the  statute  sus- 
pending the  running  of  the  statute  of  limi- 
tations against  an  estate  until  "representa- 
tion taken,**  provided  the  time  elapsing  was 
not  greater  than  five  years,  to  refer  to  the 
grant  of  permanent  letters.  The  members  of 
the  court  doubtless  had  before  them  the  de- 
cision in  50  Ga.  264,  supra,  as  well  as  other 
cases,  at  the  time  this  construction  was 
placed  upon  the  statute;  and  we  *do  not 
think  the  codification  of  the  decision  in  50 
Ga.  264,  and  the  adoption  of  the  Oode  con- 
taining that  provision,  is  sufficient  to  change 
the  ruling  thus  made. 

A  temporary  administrator  occupies  a 
somewhat  peculiar  position.  He  is  appointed 
to  act  only  until  a  permanent  administrator 
is  appointed,  for  the  purpose  of  collecting 
and  taking  care  of  the  effects  of  the  deceas- 
ed; and  from  the  order  appointing  him  no 
appeal  is  allowed.  Civil  Code  1910,  §  S935. 
By  Civil  Code  1910,  |  8936,  he  is  required 
to  give  a  bond  for  double  the  amount  of  the 
personal  property;  but  it  has  been  held  that 
no  action  can  be  brought  on  the  bond  until 
the  appointment  of  a  permanent  administra- 
tor. Webster  v.  Thompson,  55  Ga.  431.  His 
duties  ere  principally  of  preservative  char- 
acter. Banks  v.  Walker,  112  Ga.  542,  37 
S.  B.  866;  Neal  v.  Boykin,  129  Ga.  676,  682, 
59  S.  B.  912,  121  Am.  St  Rep.  237.  A  per- 
manent administrator  is  required  to  give 
bond  in  a  sum  equal  to  double  the  amount 
of  the  estate  to  be  administered.  Civil  Code 
1910,  I  3972.  A  temporary  administrator 
may  take  steps  with  a  view  of  collecting 
and  preserving  the  estate,  Including  certain 
litigation;  but  he  is  not  clothed  with  the 
full  power  of  a  permanent  administrator. 
Thus,  he  cannot  sue  for  the  recovery  of 
land.  Banks  v.  Walker,  112  Ga.  542,  37  S.  B. 
866.  He  cannot .  distribute  the  estate;  nor 
will  notice  to  him  of  an  application  for  dow* 
er  be  sufficient  Langford  v.  Langford,  82 
Ga.  202,  8  S.  B.  76."  Section  3997  of  the 
Code  of  1910  declares  that  an  administra- 
tor shall  be  allowed  12  months  from  the 
date  of  his  qualification  to  ascertain  the 
condition  of  the  estate,  and  that  creditors 
failing  to  give  notice  within  that  time  lose 
all  rights  to  an  equal  participation  with 
creditors  of  equal  dignity  to  whom  distribu- 
tion is  made  before  notice  of  such  daim  is 
brought  to  the  administrator.  Evidently 
this  did  not  contemplate  a  temporary  ad- 
ministrator, who  had  no  right  to  make  any 
distribution.  The  language  of  Civil  Code 
1910,  fi  4377,  touching  the  suspension  of  the 
statute  in  favor  of  an  estate,  is  the  same  as 
that  relating  to  the  running  of  the  statute 


against  it  If  the  estate  could  practically 
be  wound  up  by  litigation  pro  and  con  with 
a  temporary  administrator,  and  the  statute 
of  limitations  be  applied  to  such  administra- 
tor, as  well  as  to  a  permanent  one,  section 
3997  would  be  of  little  avail  to  the  estate. 
Moreover,  a  judgment  against  an  adminis- 
trator is  conclusive  evidence  that  he  has  in 
his  hands  assets  of  the  decedent,  if  he  fails 
to  plead  plene  admlnlstravit  or  plene  admin- 
Istravlt  prseter.  Neither  of  these  pleas  could 
be  filed  by  a  temporary  administrator.  It 
will  thus  be  seen  that,  comparing  the  func- 
tions of  a  temporary  administrator  with 
those  of  a  permanent  administrator  under 
the  statutes  of  this  state  and  the  decisions 
construing  them,  it  would  produce  much  con- 
fusion and  conflict  to  hold  that  the  estate 
should  be  barred  by  the  omission  of  the 
temporary  administrator  to  sue. 

The  ruling  announced  in  the  first  headnote 
follows  the  decision  in  Scott  r.  Atwell,  68 
Ga.  764,  and  that  decision  answers  the  ques- 
tion propounded  by  the  Court  of  Appeals, 
unless,  upon  review,  it  is  overruled  or  mod- 
ified by  this  court  Upon,  request  of  counsel, 
the  Court  of  Appeals  has  certified  the  ques- 
tion to  this  court,  so  that  application  may 
be  made  for  such  a  review.  The  decision 
mentioned  was  rendered  in  1879,  and  has 
stood  unquestioned  from  that  time  until  the 
present  Upon  a  review  of  it,  we  decline  to 
modify  or  overrule  it  All  the  Justices  con- 
cur. 

•      (10  Oa.  App.  tm 
BAUMQARTNER   v.  McKINNON. 
(No.  3,161.) 
(Court  of  Appeals  of  Georgia.    Jazu  15,  1912.) 

(ByUabnt  hy  the  Cowrt.) 

I.  Limitation  of  Actions  {%  83*)— Tempo- 
baby  AoMiNiSTBATOB— "Representation." 
*'The  appointment  of  a  temporary  adminis- 
trator does  not  constitute  'representation'  up- 
on the  estate  of  a  decedent,  within  the  purview 
of  Civil  Code  1910,  \  4376,  whicli  provides  that 
'the  time  between  the  death  of  a  person  and 
representation  taken  upon  his  estate  *  *  * 
shall  not  be  counted  against  his  estate,  pro- 
vided such  time  does  not  exceed  five  years,'  so 
as  to  cause  the  statute  of  limitations  to  begin 
to  run  against  the  estate  upon  the  appomtment 
of  such  temporary  administrator."  Baumgart- 
ner  v.  McKinnon,  Administrator,  137  Ga.  — , 
73  S.  B.  518. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Dec.  Dig.  i  83.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  pp.  6108-6110.] 


2.  Payment  (§§  38,  39,  41*)— Pbincipal  and 
SuBETY  (I  113*)— Application— Rights  op 
Cbeditob. 

"As  a  general  rule,  the  debtor  has  a  right 
to  appropriate  payments.  If  he  does  not,  the 
creditor  may.  If  neither  does,  the  jury  will 
make  the  application  under  the  direction  of  the 
court."  Newton  v.  Nunnally,  4  Ga.  857;  Civ, 
Code  1895,  §  3722  (Civ.  Code  1910,  §  4316). 
A  surety  cannot  claim  a  release  from  liability 
to  pay  a  promissory  note,  which  he  indorsed. 
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apon  the  gronnd  that  the  payee,  who  was  also 
the  payee  of  notes  junior  in  date  and  matnri- 
ty,  executed  by  the  same  malcer,  to  the  notes 
which  he  had 'indorsed,  failed  to  apply  pay- 
ments made  by  the  principal  debtor  (without 
direction  as  to  their  application)  to  the  oldest 
note.  All  of  the  obligations  of  the  principal 
debtor  being  ordinary  promissory  notes  in- 
dorsed by  different  parties*  and  none  of  them 
creating  any  lien,  there  was  nothing  to  affect 
the  creditor's  statutory  right  under  the  fore- 
going section  of  the  Code. 

[Ed.  Note.—For  other  cases,  see  Payment, 
Cent.  Dig.  §S  99-120;  Dec.  Dig.  §§  38,  39,  41;* 
Principal  and  Surety,  Cent  Dig.  i|  23&-239; 
Dec.  Dig.  I  113.«] 

Error  from  City  Court  of  Bmnawick;  D. 
W.  Kranaa,  Judge. 

Action  by  L.  T.  McKinnon,  as  administra- 
tor, against  Fred  Baumgartner  and  others. 
Judgment  for  plalntlfr»  and  defendant  Baum- 
gartner brings  error.    Affirmed. 

It  appears  from  the  record  that  P.  W.  Flem- 
ing borrowed  $500  from  John  A.  Ward,  and 
gaTe  therefor  the  promissory  note  which  is 
the  subject-matter  of  this  suit,  dated  Febru- 
ary 8,  1903,  and  due  one  year  after  date, 
with  interest  from  date  at  the  rate  of  8  per 
cent  per  annum.  This  note  was  Indorsed 
07  B.  A.  White,  Jr.,  M.  Elkan,  and  Fred 
Baumgartner.  On  May  1, 1903,  Fleming  bor- 
rowed $200  from  Ward  on  his  (Flemlng*s) 
note  Indorsed  by  George  B.  Krauss,  and  $300 
on  his  (Fleming's)  note  indorsed  by  B.  B. 
Hopkins  and  C.  D.  Ogg.  Both  of  these  lat- 
ter notes  fell  due  May  4,  1903.  Thus  Flem- 
ing owed  Ward  $1,000  in  all  (exclusive  ot 
interest),  payable  in  three  notes,  each  indors- 
ed by  different  parties.  So  far  as  appears, 
Fleming  paid  Ward  nothing  until  March  2, 
1906,  when  a  payment  of  $80  was  made,  and 
this  was  followed  by  various  other  payments, 
up  to  the  death  of  the  creditor,  aggregating 
$736.00,  and  one  payment  of  $5'Credlted  upon 
the  note  after  the  death  of  the  Intestate. 
Of  these  payments  $217.50  only  was  applied 
toward  the  satisfaction  of.  the  note  Indorsed 
by  White,  Ellcan  and  Baumgartner,  and  on 
April  12,  1910,  suit  was  instituted  for  the  re- 
mainder of  the  debt  evidenced  by  this  note. 
Neither  the  maker,  Fleming,  nor  White,  filed 
a  defense.  Elkan  was  not  served,  and  Baum- 
gartner alone  set  up  a  defense. 

Baumgartner  pleaded  that  he  was  only  an 
accommodation  Indorser,  or  guarantor,  on  the 
note,  and  had  heard  nothing  about  it  from 
the  time  he  Indorsed  it,  which  was  Febru- 
ary 6,  1903,  up  to  the  time  he  was  served 
with  copy  of  the  suit,  and  he  naturally  sup- 
posed it  had  long  since  been  paid.  He  fur- 
ther alleged  that,  Fleming  having  borrowed 
the  $600  on  the  two  notes,  as  stated  above, 
and  having  paid  Ward  in  all  $741.00  on  his 
general  indebtedness,  it  was  the  duty  of 
Ward  to  apply  all  of  the  payments  to  the 
note  Indorsed  by  himself ;  it  being  the  oldest 
item  in  Fleming's  indebtedness,  and  that  the 
note  would  thereupon  have  been  paid,  where- 


as, as  he  alleged.  Ward  credited  the  note  In- 
dorsed by  Hopkins  and  Ogg  with  the  sum  of 
$334.50,  and  the  note  indorsed  by  Krauss 
with  the  sum  of  $189.60,  and  only  credited 
the  note  Indorsed  by  the  defendant  with 
$217.60;  that  this  act  of  the  creditor  injured 
him  (Baumgartner)  as  a  security  on  the  note, 
and  increased  his  risk  thereon,  and  exposed 
him  to  greater  liability',  and  he  was  thereby 
discharged.  This  portion  of  the  plea  was 
stricken  by  the  court,  and  exception  is  tak- 
en to  this  ruling. 

The  defendant  also  pleaded  that,  the  nott 
was  barred  by  the  statute  of  limitations  at 
the  time  suit  was  filed,  for  the  reason  that 
more  than  six  years  had  elapsed  since  the 
maturity  of  the  note,  and  that  during  the 
period  which  had  elapsed,  to  wit,  on  April 
23,  1909,  a  temporary  administrator  was  ap- 
pointed, with  power  and  authority  to  bring 
suit  upon  the  note.  It  was  contended  tliat 
his  failure  to  bring  suit  caused  the  bar  of 
the  statute  to  attach.  According  to  the  evi- 
dence the  plalntifTs  intestate  died  April  16, 
1909,  and  no  permanent  letters  of  adminis- 
tration were  granted  until  July  7,  1909,  but 
temporary  letters  of  administration  were 
granted  on  April  23,  1909.  Upon  a  trial  be- 
fore the  court,  without  intervention  of  a  Jury, 
the  court,  itaidlng  against  the  plea  of  the 
bar  of  the  statute  of  limitations,  rendered 
Judgment  in  favor  of  the  plaintiff  against  the 
defendant  surety  along  with  the  other  de- 
fendants, who  interposed  no  defense.  Ex- 
ception was  taken  to  this  Judgment. 

B.  D.  Meader,  for  plaintiff  in  error.  Har- 
ry F.  Dtmwody,  for  defendant  in  error. 

BUSSELL^  J.  (after  stating  the  facts  as 
above).  Inasmuch  as  a  finding  In  favor  of 
the  defendant  in  the  court  below  upon  the 
plea  of  the  statute  of  limitations  would  have 
worked  a  total  disposition  of  the  case,  re- 
gardless of  the  ruling  upon  the  plea  of  re- 
lease, and  in  view  of  the  fact  that  this  court 
requested  the  Instruction  of  the  Supreme 
Court  upon  that  branch  of  the  case,  we  shall 
consider  in  inverse  order  the  defenses  as 
presented  by  the  pleas  of  the  defendant  in 
the  court  below.  The  decision  of  the  Su- 
preme CovLTt  (73  S.  E.  518),  in  answer  to  the 
certified  question,  which  follows,  disposes  of 
the  defendant's  plea  of  the  statute  of  limi- 
tations, and  sustains  the  final  Judgment  of 
the  trial  Judge,  unless  the  Judge  erroneously 
struck  that  portion  of  the  plea  wherein  the 
defendant  attempted  to  set  up  his  release  as 
surety;  and  It  is  only  upon  this  phase  of 
the  case  that  this  court  will  be  called  to 
pass. 

[1]  The  question  certified  to  the  Supreme 
Court  wad  as  follows:  "Does  the  appoint- 
ment of  a  tempoTSLTS  administrator  constitute 
'representation'  upon  the  estate  of  the  de- 
cedent, within  the  purview  of  Civil   Code 
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1910,  I  4S76,  whteh  proTldee  that  the  time 
between  the  death  of  a  person  and  represen- 
tation taken  npon  his  estate  «  •  •  shall 
not  be  counted  against  his  estate,'  for  the 
purposes  of  the  statute  of  limitation  of  ac- 
tions? In  this  connection  counsel  for  plain- 
tiff in  error  has  requested  the  right  to  re- 
view the  decision  of  the  Supreme  Court  in 
the  case  of  Scott  t.  Atwell,  63  Qa.  76^  for 
the  purpose  of  having  the  same  modified  or 
overruled."  And  the  Instruction  is  contained 
in  the  following  opinion,  delivered  by  Justice 
Lumpkin: 

[This  opinion  is  published  in  full  at  78 
8.  E.  518.] 

[2]  2.  As  to  whether  the  action  of  Ward 
in  failing  to  credit  all  of  the  payments  made 
upon  the  general  indebtedness  due  him  by 
Fleming,  and  evidenced  by  the  three  notes  to 
which  we  have  referred  (in  the  absence  of 
any  direction  upon  Fleming's  part  as  to  the 
application  of  the  payments),  effected  a  re- 
lease of  Baumgartner  as  a  surety,  it  is  con- 
tended by  learned  counsel  for  plaintiff  in 
error  that,  though  ordinarily  a  creditor,  in 
the  absence  of  Instruction  or  direction  from 
the  debtor,  generally  has  the  right  to  apply 
payments  made  to  him,  as  he  may  see  fit, 
to  any  one  or  more  of  different  obligations 
due  him  by  the  same  debtor,  still  this  rule 
is  varied  where  the  rights  of  others  are  af- 
fected, and  the  creditor  in  this  case  should 
have  applied  a  larger  proportion,  if  not  all, 
of  the  payments  made  by  Fleming  to  the 
note  indorsed  by  Baumgartner.  The  rulings 
in  Ck)fer  v.  Benson,  92  Qa.  794,  Newton  v. 
Munnally,  4  Qa.  856,  Rushin  v.  Shields,  11  Qa. 
636,  56  Am.  Dee.  436,  Simmons  v.  Gates,  56 
Ga.  609,  and  Hughes  v.  Johnson,  38  Ark.  285, 
and  Jones  on  Chattel  Mortgages,  S  640  are 
dted  in  support  of  the  principle  that  the 
Tights  of  third  persons  must  be  considered 
by  a  creditor  in  making  application  of  pay- 
ments made  by  his  debtor. 

It  is  further  insisted  that  the  intention  of 
the  parties  in  making  the  payments  is  a 
question  for  a  Jury  to  pass  upon,  and  that 
in  rendering  his  judgment  the  court  did  not 
give  effect  to  this  circumstance,  as  required 
by  the  ruling  in  Pritchard  v.  Comer  &  Co., 
71  Qa.  18.  In  the  case  last  cited  it  was 
held  that  when  the  debtor  fails  to  make  a 
direction  as  to  how  payments  shall  be  ap- 
plied, and  the  creditor  applies  the  payments 
to  suit  himself,  the  question  of  intention  in 
making  the  payments  should  have  been  sub- 
mitted to  the  Jury.  But  in  that  case  there 
were  circumstances  developed  from  the  very 
nature  of  the  transaction  Itself  which  evi- 
denced the  intention  of  the  parties,  and 
which  the  Supreme  Court  held  was  ''equiv- 
alent to  a  direction  of  the  application  of 
the  money."  Judge  Blandford,  in  making 
this  ruling,  said:  "To  hold  otherwise  would 
operate  as  a  fraud  upon  the  indorser,  as  he 
made  this  indorsement  with  the  full  knowl- 


edge that  his  principal  had  made  the  mort- 
gage to  secure  the  payment  of  the  $1,500 
note  upon  which  he  gave  his  indorsement,** 
In  the  case  now  before  us  there  is  no  evi- 
dence of  any  kind  to  indicate  an  intention  on 
the  part  of  Fleming,  who  made  the  payments, 
that  these  payments  should  be  applied  to 
any  one  of  the  notes  in  preference  to  the 
other,  and  so  the  point  seems  to  be  without 
merit.  We  do  not  think  there  Is  anything 
in  the  allegations  of  the  plea  which  would 
take  the  case  out  of  the  general  rule,  which 
gives  a  creditor  the  right  to  apply  payments 
as  he  sees  fit.  In  the  absence  of  a  direction 
on,  the  part  of  the  debtor  as  to  how  the 
payments  should  be  applied.  Certainly  no 
reason  is  found  in  the  statement  that  the 
other  notes  held  by  Ward  were  Junior  in 
date  to  the  one  which  Baumgartner  indors- 
ed, nor,  in  fact,  that  the  amount  of  both  of 
these  later  notes  only  equaled  the  first  one. 
jBven  if  Ward  had  applied  all  of  the  pay- 
ments made  by  Fleming  to  the  Junior  notes, 
this  would  not  have  been  BU<dk  an  act,  within 
the  contemplation  of  the  law,  as  injured  the 
surety,  Baumgartner,  or  increased  his  risk, 
or  exposed  him  to  greater  liability,  so  as  to 
discharge  him. 

Section  3722  of  the  avil  Code  of  1895, 
now  section  4316  of  the  Civil  Code  of  1910, 
relating  to  the  application  of  payments  is 
as  follows:  "When  a  payment  is  made  by  a 
debtor  to  a  creditor  holding  several  demands 
against  him,  the  debtor  has  a  right  to  direct 
the  claim  to  which  it  should  be  appropriat- 
ed. If  he  fails  to  do  so  the  creditor  has  a 
right  to  appropriate  at  his  election.  If  nei- 
ther exercise  this  privilege  the  law  will  di- 
rect the  application  in  such  manner  as  is 
reasonable  and  equitable^  both  as  to  parties 
and  third  persons.  As  a  general  rule  the 
oldest  lien  and  the  oldest  item  in  an  account 
will  be  first  paid,  the  presumption  of  law  be- 
ing that  such  would  be  the  fair  intention  of 
the  parties."  As  we  construe  this  section, 
its  latter  portion  imposes  no  limitation  on 
the  right  of  either  of  the  parties,  as  previ- 
ously stated,  if  either  has  exercised  the  op- 
tion conferred  by  law,  the  debtor  having  first 
the  privilege  of  directing  the  application  of 
the  payment  he  makes,  for  the  direction  by 
law  occurs  only  "if  neither  exercise  this 
prlvilega"  Of  course,  where  a  fund  is 
brought  before  the  court  for  distribution  ac- 
cording to  law,  and  it  is  discovered  that  by 
reason  of  a  legal  priority  the  rights  of  a 
third  person  are  involved  and  are  superior 
to  those  of  the  creditor  who  has  received  a 
pajrment  the  previous  disposition  of  that 
fund,  whether  it  has  been  applied  upon  the 
creditor's  demand  at  the  instance  of  the 
debtor,  or  in  the  absence  of  such  direction  by 
the  creditor  Mmself,  becomes  immaterial, 
and  the  provisions  of  section  3722  have  no 
application  to  the  case.  As  said  by  Judge 
Lumpkin  in  Newton  t.  Nunnally,  4  Qa.  857: 
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"As  a  general  rale,  the  debtor  has  a  right  to 
appropriate  payments.  If  he  does  not,  the 
creditor  may.  If  neither  does,  the  jury  will 
make  the  application  nnder  the  direction  of 
the  courf  And  as  the  Newton  Case  was  a 
case  In  which  the  priority  of  Hens  was  in- 
volved, he  quotes  from  Chief  Justice  Mar- 
shall In  Rankin  &  Schatzell  v.  Scott,  12 
Wheat.  177,  6  L.  Ed.  692:  "The  principle  Is 
believed  to  be  universal  that  a  prior  Hen 
gives  a  prior  claim,  which  is  entitled  to 
satisfaction." 

In  all  of  the  authorities  cited  by  counsel 
for  the  plaintiff  In  error  It  appears  that 
there  was  outstanding  some  superior  Hen  In 
the  hands  of  some  third  party  which  was 
entitled  to  a  priority  over  the  Indebtedness 
to  which  the  payment  In  question  was  sought 
to  bei  applied,  and  as  the  answer  of  the  de- 
fendant, which  was  stricken,  distinctly  states 
"that  in  making  said  payments  to  said  Ward 
said  Fleming  paid  them  on  his  general  in- 
debtedness, which  consisted  of  said  three 
notes  aforesaid,  and  did  not  advise  or  re- 
quest that  same  be  appHed  to  any  particular 
note,"  it  is  manifest  that  these  decisions 
have  no  bearing,  but  that  the  case  Is  rather 
controlled  by  the  provisions  of  section  3722 
of  the  Oivil  Code.  The  note  that  Baum- 
gartner  indorsed  had  no  superior  right  to 
the  money  paid  by  Fleming  which  would, 
under  the  law,  have  required  its  application 
to  that  note,  rather  than  to  the  other  two 
notes,  which  Baumgartner  had  not  Indors- 
ed. When  Fleming  did  not  direct  the  appli- 
cation of  the  payments,  Ward  had  the  right 
to  apply  them  as  he  pleased. 

So  much  of  the  defendant's  plea  as  at- 
tempts to  set  up  the  defense  that  the  plaln- 
tlfr  was  guilty  of  laches,  in  that  he  did  not 
bring  suit  earlier,  and  thereby  Increased 
the  risk  of  the  surety,  was  properly  strick- 
en, because  there  was  no  allegation  that 
there  was  a  consideration  for  the  postpone- 
ment, nor  an  averment  that  the  security  had 
given  a  written  notice  to  sue.  Under  the 
ruling  in  Thomas  v.  Clarkston,  125  Qa.  78, 
79  (3),  54  S.  B.  77,  81  (6  Li.  R-  A.  [N.  S.]  658): 
"The  surety  could  not,  at  common  law,  be 
discharged  by  failure  of  the  payee  to  sue, 
and  the  plea  setting  up  such  defense  was 
necessarily  without  merit."  "A  mere  fail- 
ure by  the  creditor  to  sue  as  soon  as  the  law 
allows,  or  negligence  to  prosecute  with  vig- 
or his  legal  remedies,  unless  for  a  consider- 
ation, will  not  release  the  surety."  Civil 
Code  1895,  §  2972. 

There  was  plainly  no  merit  in  the  defens- 
es which  were  stricken  by  the  court,  and 
the  answer  of  the  Supreme  Court  to  the  cer- 
tified question,  and  its  affirmance  upon  re- 
view of  the  decision  in  Scott  v.  Atwell,  63 
Qa.  764,  sustains  the  Judgment  of  the  lower 
court 

Judgment  affirmed. 


(10  GkL  App.  SM) 

MONK-SLOAN  SUPPLY  CO.  et  aL  v.  QUIT- 
MAN OIL  CO.     (No.  3,630.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(SvUabuM  by  the  Court,) 

1.  Trial  (5  331*)— Verdict— Definiteitess. 

Verdicts  are  not  to  be  set  aside  for  in- 
definiteness.  If  they  are  capable  of  being  re- 
duced to  reasonable  certain^  by  an  applica- 
tion of  the  ordinary  canons  of  construction. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  i  783;   Dec  Dig.  {  33L^] 

2.  Trial  ({  336*)  —  Vsbdict  — CsBTAnrar  — 
Surplusage. 

The  maxim,  "utile  per  inutile  non  Titiatar,** 
authorizes  the  rejection  of  surplusage,  and 
saves  from  the  implication  of  uncertainty  a 
verdict  which  is  definite,  complete,  and  certain, 
upon  the  rejection  of  tne  surplusage  in  which 
indefiniteness  inheres. 

[Bid.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  i  789;    Dec  Dig.  i  336.^] 

3.  Trial  ({  327*)- Verdict— Constbuotion— 
Designation  of  Pabtiss  —  Singulab  vob 
Plural. 

Under  the  common  canon  of  construction, 
that  the  singular  or  plural  number  each  in- 
cludes the  other,  unless  the  contrary  plainly 
appears  from  the  context,  a  verdict  nndins  in 
favor  of  "the  defendant"  wUl  be  construea  as 
a  finding  in  favor  of  all  the  defendants,  where 
the  suit  is  against  two  or  more  persons. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  768^:    Dec  Dig.  i  327.*] 

Error  from  City  C^onrt  of  Moultrie;  J.  D. 
McKenzle,  Judge. 

Action  by  the  Quitman  OU  Ck)mpaiiy 
against  the  Monk-Sloan  Supply  Company  and 
another.  Judgment  for  plalntlft,  and  defend- 
ants bring  error.     Reversed. 

T.  W.  Mattox  and  W.  F.  Way,  for  plains 
tiffs  In  error.  Shlpp  ft  Kline,  for  defendant 
In  error. 

POWELL  J.  The  Quitman  Oil  Company 
brought  suit  against  the  Monk-Sloan  Supply 
Company  (a  corporation,  of  which  one  Sloan 
was  president)  and  C.  B.  Whitfield.  The 
jury  rendered  the  following  verdict:  "We, 
the  Jury,  find  for  the  defendant  our  verdict 
for  Sloan  and  Whitfield" — signed  by  the  fore- 
man. During  the  same  term,  the  plaintiff 
moved  to  set  the  verdict  aside  on  the  grounds 
(1)  that  it  Is  ambiguous  and  uncertain;  (2) 
because  It  Is  in  favor  of  only  one  defendant, 
when  there  are  two  defendants  In  the  case. 
The  court  granted  the  motion,  and  the  de- 
fendants have  excepted. 

[1]  1.  A  verdict  so  uncertain  as  to  be  void 
may  be  set  aside  on  motion.  But  "verdicts 
are  to  have  a  reasonable  intendment,  and 
are  to  receive  a  reasonable  construction,  and 
are  not  to  be  avoided  unless  from  necessity." 
Civil  Code  1910,  S  5927. 

[2]  2.  A  canon  of  construction,  often  ap- 
plied to  verdicts,  Is  that  all  surplusage  may 
be  disregarded.  Tlie  maxim,  "utile  per  inu- 
tile non  vltlatur,"  saves  a  yerdict  from  the 
taint  of  any  ambiguity  or  uncfertainty  brought 
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about  by  rejectable  surplusage.  See,  for 
example,  the  case  of  Southern  Ry.  Co.  r. 
Oliver,,!  Ga.  App.  734,  58  S.  E.  244,  and  the 
Instances  there  cited  of  the  perfecting  of 
yerdicts  by  the  rejection  of  surplusage  or 
the  application  of  other  cognate  canons  of 
construction.  The  words,  "We,  the  Jury, 
find  for  the  defendant,"  are  a  full,  definite, 
and  complete  verdict.  If  the  added  words, 
"our  verdict  for  Sloan  and  Whitfield,"  re- 
late to  the  defendants  named  In  the  plead- 
ings, as  they  probably  do,  no  harm  is  done 
by  rejecting  them,  as  they  add  nothing  to 
the  legal  effect  of  the  verdict  If  the  Jury, 
in  using  these  words,  were  referring  to  per- 
sons outside  of  the  record,  their  reference 
to  the  outsiders  Is  rankest  surplusage,  and, 
of  course.  Is  to  be  rejected;  for  the  only 
meaning  which  could  then  be  given  to  the 
added  words  would  be  that  the  Jury  Intend- 
ed their  finding  in  favor  of  the  defendants 
also  to  operate  in  favor  of  certain  outsiders 
—a  matter  as  to  which  they  had  no  concern. 
So,  by  construing  the  added  words  as  refer- 
ring to  the  defendants,  or  as  not  referring  to 
them,  the  legal  effect  is  the  same.  The 
added  reference  is  mere  surplusage. 

[3]  8.  The  point  that  the  verdict  Is  bad, 
because  the  Jury  used  the  word  "defendant," 
when  there  were  two  defendants.  Is  not 
well  taken.  It  Is  a  common  canon  of  legal 
construction  that  "the  singular  or  plural 
Dumber  shall  each  include  the  other,  unless 
expressly  excluded."    Civil  Code  1910,  {  4  (4). 

Judgment  reversed. 


OO  Oa.  App.  860) 

RAWLmOS  v.  SHEPPARD.    (No.  8,525.) 
(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(8ylldbu9  hy  the  Oourt.) 

1.  liAKULOBn  ANn  TiNANT  (|  19* )— INTERFER- 
ENCE WITH  Relation— Right  of  Action— 
Elements. 

To  establish  a  right  to  recover  ander  the 
act  of  December  17»  1901  (AcU  1901,  p.  63), 
as  amended  by  the  act  of  August  2,  1903 
(Acts  1903,  p.  91).  now  contamed  in  Civil 
Code  1910,  H  8712-3715,  giying  damages  to  a 
landlord  for  wrongful  interference  by  an  out- 
sider with  Ids  contract  with  his  tenant,  the 
plaintiff  must  prove  (1)  a  valid,  definite  con- 
tract, duly  executed  with  the  formality  pre- 
scribed in  the  statute  (Polk  v.  Thomoson,  130 
Ga.  542,  61  S.  B.  123:  Orr  v.  Hardin,  4  Ga. 
App.  382,  61  S.  E.  518);  (2)  the  fact  that 
the  defendant  employed  the  tenant  for  such 
a  period  and  in  such  a  maimer  as  that  Injury 
resulted  to  the  landlord  from  the  giving  of  the 
employment,  or  that  the  defendant  rented  lands 
to  the  tenant  or  furnished  him  lands  "to  be 
cropped";  (3)  the  amount  of  the  damages, 
except  in  so  far  as  the  statute  fixes  them.  To 
prove  that  the  defendant  allowed  the  plaintiff's 
tenant  to  move  Into  a  house  on  his  place  is  not 
Bufficient  Pearson  v.  Bass,  132  Ga.  117,  63 
a  B.  798. 


2.  liANnLOBD  AND' Tenant  (S  19*)— Intbbfbb* 
BNCB  WITH  Relation— Actions— Evidence. 
The  plaintiff  in  the  case  at  bar  offered  no 
direct  proof  that  the  defendant  employed  the 
tenant  or  rented  lands  to  him,  but  relied  on 
circumstantial  evidence  to  prove  that  element 
of  his  case.  The  jurors  were  authorized  to 
find  against  the  theory  of  the  evidence  con- 
tended for  by  the  plaintiff,  though  the  defend- 
ant offered  no  proof.  A  verdict  is  not  neces- 
sarily demanded  for  the  plaintiff,  because  he 
makes  such  a  prima  facie  case  as  to  make  the 
refusal  to  grant  a  nonsuit  proper,  though  the 
defendant  introduces  no  evidence. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Dig.  S  19.*] 

Error  from  City  Ck>urt  of  Sandersville; 
B.  W.  Jordan,  Jndge. 

Action  by  €.  G.  Rawlings  against  N.  F. 
Sheppard.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Hardwick  &  Wright,  for  plaintiff  in  error. 
Evans  ft  Evans,  for  defendant  In  error. 

POWELL,  J.    Judgment  afllrmed. 


(10  Ga.  App.  227) 

SMITH  v.  SEABOARD  AIR  LINE  RT.  CO. 

(No.  3,ie3.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(SyllahuB  by  the  Court,) 

1.  Railroads  (S  226*)— Regulation— Acooic- 

KODATIONS  AT  DEPOTS. 

A  rule  or  regulation  promulgated  by  the 
Railroad  Commission  of  this  state  relating  to 
the  reception  of  passengers  by  railroad  com- 
panies and  the  keeping  open  of  their  depots  and 
stations  must  be  presumed  to  be  just  and  rea- 
sonable, and  whether  such  rule  or  regulation 
is  reasonable  or  not  is  a  question  of  law. 

[Ed.   Note.— For   other  cases,   see   Railroads, 
Cent.  Dig.  §  740;    Dec.  Dig.  §  226.*] 

2.  Railroads  (§  226*)— Regulation— Aocoii- 

MODATIONS  AT  DEPOTS. 

The  fact  that  a  rule  or  regulation  prescrib- 
ed by  the  Railroad  O>mmis8ion  for  the  conduct 
of  the  railroad  companies  with  reference  to  the 
keeping  open  of  their  depots  and  stations  and 
the  reception  of  passengers  therein  may  in  a 
particular  case  result  in  hardship  or  injury  is 
not  a  criterion  by  which  to  test  the  reasonable- 
ness of  the  rule.  If  the  rule  or  regulation  con- 
duces to  the  interest  of  the  railroad  compaxiy 
and  works  no  hardship  to  the  traveling  public 
generally,  it  must  be  considered  as  t^asonable. 

[Ed.  Note.— For   other  cases,   see  Railroads, 
Cent.  Dig.  §  740;    Dec.  Dig.  {  226.*] 

8.  Cabbixbs  ({  247*)— Cabbiaox  or  Passen- 
OEB8  —  Who  are  Passengebs  —  Pebsons 
Awaiting  Tbanspobtation. 

A  person  coming  to  a  railroad  station  with 
the  intention  of  taking  the  next  train  is  in 
contemplation  of  law  a  passenger,  provided  his 
coming  is  within  a  reasonable  time  before  the 
departure  of  the  train. 

[Ed.  Note.— For  other  cases,   see   Carriers, 
Cent  Dig.  H  984-993;  Dec  Dig.  |  247.*] 

4.  Cabbiers  (S  238*)  —  Railboads  (S  226*)— 
Regulations— Accommodations  at  Depots 

— **PAS8EN0EB." 

Rule  No.  10  of  the  Railroad  Commission 

of    Georgia,    which    provides:      "At    junction 

points  railroad  companies  shall  be  required  to 

[Ed.  Note.— For  other  cases,   see  Landlord    open  their  depot  waiting  room,  for  the  accom- 

and  Tenant,  Dec  Dig.  S  19.*]  modation  of  the  travehng  pubhc,  at  least  80 

•For  oUmt  cmm  Me  Mime  topic  and  ■ocUoa  NUMBKB  in  Deo.  Dig.  ft  Am.  Dig.  Koy  No.  Sorias  A  Bep'r  indoxoa 


524 


78  SOUTHBASTEBN  BEPOBTEB 


(Om. 


minates  before  tbe  ichedole  time  of  the  arrival 
of  all  passenger  trains.  At  local  or  nonjunc- 
tion  points  aU  such  waiting  rooms  shall  like- 
wise be  opened,  provided  that  the  same  shall 
not  be  required  to  be  opened  nor  kept  open 
after  10  o'clock  p.  m.,  except  for  delayed  trains 
due  before  that  hour,  in  which  case  such  rooms 
shall  be  kept  open  until  the  actual  arrival  of 
such  delayed  trains"— is  reasonable;  and  one 
who  comes  to  the  depot  for  the  purpose  of 
taking  a  train  is  not  a  "passenger,*'^  unless  his 
coming  is  within  the  limitations  of  the  rule. 

[Ed.  Note.--*For  other  cases,  see  Carriers, 
Cent.  Dig.  f  973;  Dec.  Dig.  {  238;*  Railroads, 
Dec.  Dig.  8  226.^3 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,  pp.  521S-5227;  voL  8,  p.  774a] 

S.  Cabbisbs  (§  314*)  —  Teanspobtation  or 
Passengsbs—Injubiss— Actions  —  Plead- 
ing. 

The  allegations  of  the  petition,  construed 
in  the  light  of  the  above-quoted  rule,  set  up  no 
cause  of  action,  and  the  trial  judge  properly 
sustained  the  demurrer  and  dismissed  the  pe- 
tition* 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |i  1273-1280;  Dec  Dig.  {  814.*] 

Bussell,  J.,  dissenting. 

Error  from  Superior  Court,  Liberty  Coun- 
ty;  P.  E.  Seabrook,  Judge. 

Action  by  Ida  Smith  against  the  Seaboard 
Air  Line  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Plaintiff  in  error  brought  suit  in  the  conn- 
ty  court  of  Liberty  county  against  the  Sea- 
board Air  Line  Railway  Company  to  re- 
cover damages  for  a  tort.  The  court  sus- 
tained a  general  demurrer  to  the  petition, 
and  the  plaintiff  petitioned  for  a  writ  of 
certiorari.  On  the  hearing  of  the  certiorari 
in  the  superior  court  the  judgment  of  the 
lower  court  was  affirmed,  and  on  exceptions 
to  this  judgment  the  case  is  here  for  re- 
view. The  petition  makes  in  substance  the 
following  case: 

At  8  o'clock  at  night  the  petitioner,  in 
company  with  two  other  persons,  went  to 
the  railway  station  at  Riceboro,  Ga.,  for 
the  purpose  of  becoming  passengers  on  the 
Seaboard  Air  Line  train  going  to  Savannah 
and  due  at  Riceboro  at  10 -minutes  after  10 
o'clock  on  said  evening.  The  night  was  ex- 
tremely cold,  end  the  waiting  room  at  the 
station  was  well  heated  by  a  large  fire,  and 
the  petitioner  and  her  friends  went  into 
this  room.  The  train  due  to  arrive  at  10:10 
o'clock  was  delayed,  and  did  not  arrive  un- 
til 1:15  o'clock  that  morning.  A  little  after 
9  o'clock  the  station  agent,  acting  within  the 
scope  of  his  authority  in  the  discharge  of 
his  official  duties,  notified  the  petitioner  and 
her  friends  that  it  was  time  for  him  to  go 
home,  and  he  closed  the  station,  and  they 
could  not  remain  in  the  waiting  room.  Pe- 
titioner informed  him  that  they  intended 
becoming  passengers  on  the  train  for  Savan- 
nah, and  protested  against  being  turned  out 
into  the  cold,  and  begged  the  agent,  if  he 
must  close  the  office,  to  permit  the  waiting ' 


room  to  remain  opeo,  to  they  could  stay 
therein  and  be  comfortable  while  waiting 
for  the  arrival  of  the  delayed  train.  This 
request  he  refused,  and  pnt  the  petitioner 
out  into  the  cold.  As  there  was  no  other 
shelter,  she  was  compelled  to  remain  out  in 
the  cold  from  9  o'clock  to  1:15  o'clock  a.  m. 
This  exposure  to  cold  made  her  ilL  She  con- 
tracted  a  severe  cold,  whidi  compelled  her 
to  go  to  bed,  where  she  suffered  greatly 
from  aches  and  pains  in  her  chest  and  from 
annoyance  attendant  upon  the  cold.  She  al- 
leges that  under  the  drcumstances  above 
detailed  she  had  a  right  to  remain  in  the 
station  room  until  the  overdue  train  arrived; 
that  the  defendant  owed  her  the  duty  to 
permit  her  to  remain  therein,  where  It  was 
warm  and  comfortable;  and  that  the  com- 
pany, through  its  employ^  violated  its  direct 
duty  to  her  in  denying  her  .the  legal  right  to 
r^nain  in  the  waiting  room,  where  comfort 
was  already  provided,  and  in  compelling  her 
to  vacate  this  room,  and  to  go  out  in  the 
intense  cold,  resulting  in  the  personal  inju- 
ries narrated.  She  left  the  waiting  room 
only  under  the  order  and  demand  of  the  sta- 
tion agent,  and  after  doing  so  did  every- 
thing in  her  power  to  protect  herself  from 
the  cold,  and  in  no  way  consented  or  con- 
tributed to  her  injuries.  She  charges  that 
her  injuries  were  directly  and  proximately 
due  to  a  breach  of  duty  on  the  part  of  the 
defendant  She  sues  to  recover  damages  for 
a  breach  of  the  public  duty  which  the  rail- 
way company  owed  to  her  as  a  passenger, 
which  resulted  in  the  personal  injuries  to 
her  above  set  out  She  charges,  also,  that 
the'  action  of  the  agent  was  willful  and 
wanton,  in  utter  disregard  of  her  right,  and 
she  also  sues  to  recover  punitive  damages. 
In  support  of  a  demurrer  the  railway  com^ 
pany  relied  upon  rule  No.  10  of  the  Rail- 
road Commission  of  Georgia,  of  which  the 
courts  take  judicial  cognizance,  and  which 
is  as  follows:  *'At  Junction  points  railroad 
companies  shall  be  required  to  open  their 
depot  waiting  room  for  the  acconmiodation 
of  the  traveling  public  at  least  80  minutes 
before  the  schedule  time  of  the  arrival  of 
all  passenger  trains.  At  local  or  nonjuno 
tion  points,  all  such  waiting  rooms  shall 
likewise  be  opened,  provided  that  the  same 
shall  not  be  required  to  be  opened  nor  kept 
open  after  10  o'clodc  p.  m.,  except  for  de- 
layed trains  due  before  that  hour,  in  which 
case  such  rooms  shall  ke  kept  open  until  the 
actual  arrival  of  such  delayed  trains."  It  is 
insisted  that  under  this  rule  there  was  no 
duty  upon  the  railway  company  to  open  or 
heat  its  waiting  room  at  the  hours  stated  in 
the  petition,  when  the  plaintiff  entered  the 
waiting  room,  and  when  she  was  directed 
to  leave  by  the  station  agent,  for  the  rea- 
son that  the  train  which  she  intended  to 
take  was  scheduled  to  arrive  after  10  o'clock 
p.  m. 
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Tbe  plaintiff,  to  oTercome  the  effect  of  ttils 
role,  Insists  tliat  it  is  unreasonable  and 
ToicC  and  consequently  that  the  company 
would  not  be  protected  under  its  provisions; 
that,  even  if  valid,  it  is  not  applicable  in  the 
present  case,  for  the  reason  that  the  compa- 
ny having  heated  and  opened  its  waiting 
room,  and  having  received  therein  passen- 
gers intending  to  take  a  train  scheduled  to 
arrive  after  10  o'clock  p.  m.,  the  provisiona 
•of  this  rule  were  waived;  that  at  common 
law  it  la  the  duty  of  a  railway  company  to 
provide  a  comfortable  waiting  room  for  Its 
passengers  a  reasonable  length  of  time  be- 
fore the  arrival  of  its  trains;  that  it  was 
beyond  the  power  of  the  Railroad  Commia- 
flion  of  Georgia  to  change  the  common  law 
by  the  pron^ulgation  of  a  rule;  and  that,  Ir- 
respective of  the  rule,  the  railroad  compa- 
ny owed  a  common-law  duty  to  plaintiff, 
which  it  violated,  and  for  which  a  recovery 
may  be  had,  since  there  la  no  legislative  ac- 
tion changing  the  common-law  duty. 

Twiggs  &  Gazan,  for  plaintiff  in  error. 
Thos.  F.  Walsh^  Jr.,  and  Anderson,  Oann  As 
Gann,  £or  defendant  In  error. 

BILL,  C.  J.  (after  stating  the  facts  as 
Above).  The  basic  principle  of  liability  for 
negligent  torts  is  a  breach  of  duty,  and  in 
this  case  the  plaintiff  sues  the  railroad  com- 
pany to  recover  damages  for  a  breach  of  its 
public  duty  as  a  carrier  of  passengers.  If 
the  railroad  company,  under  the  allegations 
in  the  petition,  owed  her  any  duty  which  was 
violated,  and  without  any  fault  on  her  part 
-damages  thereby  resulted  to  her,  she  would 
have  a  right  to  recover.  Did  the  railroad 
company  owe  her  any  duty?  Learned  coun- 
ael  for  the  plaintiff  contends  that  at  common 
law  it  was  the  duty  of  railroad  companies  to 
provide  comfortable  waiting  rooms  for  pas- 
sengers a  reasonable  length  of  time  before 
the  arrival  of  trains.  Learned  counsel  for 
the  defendant  insists  that  this  was  not  so  at 
<!ommon  law;  that  under  the  common  law 
railroad  companies  were  under  no  duty  to 
maintain  comfortable  waiting  rooms  at 
their  stations  for  persons  propo^ng  to  be- 
<^me  passengers. 

There  is  authority  for  both  contentions, 
the  weight  of  authority  being  in  favor  of  the 
latter  proposition.  This  la  immaterial,  how- 
ever, for  in  this  state,  in  so  far  as  cities  of 
1,000  inhabitants  are  concerned,  the  statute 
makes  it  the  duty  of  railroad  companies  op- 
erating passenger  trains  to  have  station  ac- 
commodations for  passengers,  and  to  keep 
them  open  at  least  one  hour  before  the  ar- 
rival of  and  a  half  hour  after  the  departure, 
according  to  the  scheduled  .time  for  the  ar- 
rival of  and  departure  of  said  trains;  and  to 
keep  the  waiting  room  lighted  and  comfort- 
able between  the  hours  of  6  o'clock  a.  m.  and 
6  o'clock  p.  m.,  for  the  comfort  and  con- 
venience of  passengers.  Civil  Code  1910,  § 
2727.    This  statute  law  applies  only  to  towns 


and  cities  of  more  than  1,000  inhabitants. 
The  law  of  this  state,  however,  as  declared 
by  the  Supreme  Court,  makes  !t  the  duty  of 
railroad  companies  to  provide  accommoda- 
tions at  their  stations  for  passengers,  and 
makes  them  liable  for  such  damages  as  prox- 
imately flow  from  a  violation  of  this  duty. 
In  Brown  v.  Georgia,  Carolina  &  Northern 
Railway  Company,  119  Ga.  90,  46  S.  IL  71, 
Mr.  Justice  Lamar  announces  the  general 
rule  on  this  subject  as  follows:  "Railroad 
companies  are  bound  to  inrovide  reasonable 
accommodations  at  their  stations  for  passen- 
gers who  are  Invited  to  travel  on  their  roads ; 
and  will  be  liable  for  such  damages  as  prox- 
imately flow  from  a  violation  of  this  duty. 
The  character  of  the  accommodations  requir- 
ed, of  course,  varies  with  the  amount  of  busi- 
ness done  at  a  particular  point;  and  the 
company  might  be  relieved  altogether  of  the 
obligation  to  furnish  depots  at  flag  stations, 
or  points  where  trains  stop  for  the  accom- 
modation of  occasional  travelers.  But  even 
where  waiting  rooms  are  maintained,  the 
company  Is  only  required  to  keep  them  open 
for  a  reasonable  time  before  and  after  the 
departure  of  trains."  The  learned  justice 
cites  many  authorities  in  support  of  this  prop- 
osition. It  cannot  be  doubted  that  the  rail- 
road company  was  under  a  duty  to  keep  open 
and  in  a  comfortable  condition  the  waiting 
room  at  Riceboro  for  the  comfort  and  con- 
venience of  passengers. 

[31  Was  the  plaintiff  in  this  case  a  passen- 
ger when  she  was  turned  out  of  the  waiting 
room  by  the  agent  of  the  defendant?  If  she 
was,  the  railroad  company  owed  her  extraor- 
dinary diligence  In  taking  care  of  her.  If 
she  was  not,  the  defendant  owed  her  no  du- 
ty in  connection  with  the  waiting  room.  El- 
liott, in  his  admirable  work  on  Railroads, 
lays  down  the  true  rule  for  determining 
whether  or  not  the  plaintiff  was  a  passenger, 
under  the  allegations  of  her  petition.  In 
volume  4,  §  1579,  he  uses  the  following  lan- 
guage: "We  think  it  safe  to  say  that  a  per- 
son becomes  a  passenger  when.  Intending  to 
take  passage,  he  enters  a  place  provided  for 
the  reception  of  passengers,  as  a  depot,  wait- 
ing room,  or  the  like,  at  a  time  when  such 
a  place  Is  open  for  the  reception  of  passen- 
gers Intending  to  take  passage  on  the  trains 
of  the  defendant**  And  he  cites  many  deci- 
sions in  the  notes  in  support  of  this  general 
rule.  He  makes,  however,  to  this  general 
rule  the  following  material  qualification: 
"Where,  however,  by  reasonable  rules  or  reg- 
ulations a  railroad  company  designates  the 
times  at  which  places  will  be  ready  for  the 
reception  of  passengers,  a  person  cannot  be- 
come a  passenger  by  entering  such  places 
in  violation  of  the  rules,  or  at  an  unreason- 
able time.**  He  cites  many  authorities  in 
support  of  this  qualification  to  the  general 
rula  As  stated  by  the  Supreme  Court  in  the 
case  of  Riley  v.  W.  it  T.  Railroad  Co.,  133 
Ga.  417,  65  S.  B.  890,  24  L.  R  A.  (N.  S.)  879, 
a  person  going  to  a  station  has  no  absolute 
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right  to  require  the  waiting  room  to  be  kept 
open  and  In  comfortable  condition  for  pas- 
sengers an  nnreasonable  length  of  time  be- 
fore that  fixed  for  the  d^arture  of  trains, 
or  for  using  the  rooms  for  lying  down  and 
sleeping.  The  Supreme  Court  of  North  Caro- 
lina In  Phillips  y.  Southern  Ry.  Co.,  124  N. 
0.  123,  32  S.  E.  388,  45  li.  R.  A.  163,  an- 
nounces the  general  rule  with  the  qualifica- 
tion as  follows:  "A  person  coming  to  a  rail- 
road station  with  the  intention  of  taking 
the  next  train  Is  in  contemplation  of  law 
a  passenger,  provided  his  coming  is  with- 
in a  reasonable  time  before  the  departure  of 
the  train." 

[4]  Was  the  plaintiff,  under  the  allegations 
of  the  petition,  a  passenger  a  little  after  9 
o'clock,  when  she  was  turned  out  of  the  wait- 
ing room  by  the  station  agent?  It  is  wholly 
immaterial  to  consider  whether  she  was  a 
passenger  when  she  went  to  the  station  at 
8  o'clock  and  went  into  the  waiting  room, 
for  the  time  when  her  rights  should  be  de- 
termined is  the  time  when  she  was  deprived 
of  the  privilege  and  comforts  of  the  waiting 
room,  and  not  when  she  first  entered  into  it 
The  train  which  she  intended  to  take  was 
due  at  10:10  p.  m.  She  was  in  the  waiting 
room,  Intending  to  be  a  passenger,  about  one 
hour  before  the  train  was  due,  according  to 
Its  schedule.  In  the  absence  of  any  express 
rule  on  the  subject  by  the  railroad,  or  Rail- 
road Commission  of  this  state,  we  would  be 
Inclined  to  hold  that  she  was  in  the  waiting 
room  at  a  reasonable  time  before  the  arrival 
and  departure  of  the  train  on  which  she  in- 
tended becoming  a  passenger;  at  least,  that 
the  question  should  be  determined  by  the 
Jury.  But  the  Railroad  Commission  of  Geor- 
gia has  promulgated  a  rule  exactly  in  point, 
and  this  rule  provides  that  railroad  compa- 
nies shall  only  be  required  to  open  their 
depot  waiting  rooms  for  the  accommodation 
of  the  traveling  public  at  least  30  minutes 
before  the  schedule  time  for  the'  arrival  of 
passenger  trains.  Under  this  rule  the  rail- 
road company  was  not  required  to  open  its 
waiting  room  at  Riceboro,  Ga.,  for  the  ac- 
commodation of  passengers  until  30  minutes 
before  the  arrival  of  the  train,  which  Is  due 
at  10:10  p.  m.  It  was  Immaterial  that  it 
opened  the  waiting  room  before  that  time. 
That  was  a  mere  voluntary  act  on  its  part. 
The  rule  provides,  further,  that  the  railroad 
company  shall  not  be  required  to  open  or 
keep  open  its  waiting  room  after  10  o'clock 
p.  m.,  except  for  delayed  trains  due  before 
that  hour.  The  train  in  this  case  was  de- 
layed, but  it  was  not  scheduled  to  arrive  be- 
fore 10  o'clock.  It  was  scheduled  to  arrive 
at  10  minutes  after  10  o'clock.  Therefore  It 
was  not  within  the  terms  of  this  rule.  We 
are  compelled  to  conclude  that  the  petition- 
er was  not  a  passenger  when  she  was  turned 
out  of  the  waiting  room  by  the  station  agent 

[f]  It  Is  insisted  by  counsel  for  plaintiff  in 
error  that  without  any  reference  to  the  rule 
promulgated  by  the  Railroad  Commission  on 


the  subject  the  railroad  company  as  a  mat- 
ter of  fact  had  Its  waiting  room  open  and 
warm  and  comfortable  at  8  o'clock,  when 
the  petitioner  came  to  the  station  for  the 
purpose  of  becoming  a  passenger,  and  she 
was  received  into  the  room  by  the  company, 
and  that  this  conduct  amounted  to  a  waiver 
of  the  conditions  and  terms  of  the  rule,  and 
that  having  received  her  into  the  room,  it 
had  no  right  subsequently  to  turn  her  out 
into  the  cold,  knowing  that  she  intended  to 
take  passage  on  the  delayed  train,  and  that 
in  doing  so  it  was  guilty  through  its  agent 
of  a  willful  and  wanton  tort  There  is  no 
allegation  in  the  petition  that  the  station 
agent  knew  at  what  hour  she  came  into  the 
station  room,  or  for  what  purpose  she  had 
entered,  until  he  went  to  her  a  little  after 
9  o'clock  and  told  her  that  he  must  close 
and  she  must  get  out  Of  course,  it  cannot 
be  said  that  railroad  companies  receive  every 
person  who  goes  into  their  waiting  rooms  at 
unreasonable  times  as  passengers.  She  had 
no  right  in  the  waiting  room  as  a  passenger 
until  she  went  there  at  the  time  whei,  under 
the  rules,  it  was  the  duty  of  the  company  to 
keep  open  the  waiting  room  for  the  accom- 
modation of  passengers. 

[1]  Was  the  rule  relied  upon  by  the  rail- 
road company  and  promulgated  by  the  Rail- 
road Commission  a  reasonable  rule  or  regu- 
lation on  the  subject?  Whether  a  rule  or 
regulation  of  the  character  in  question  Is  or 
\a  not  reasonable  is  to  be  determined  as  a 
matter  of  law  by  the  court  Central  of 
Georgia  Ry.  Co.  v.  Motes,  117  Ga.  923,  43 
S.  E.  990,  62  U  R.  A.  507,  97  Am.  St  Rep. 
223;  1  Elliott  on  RaUroads,  S  199.  And  es- 
pecially Is  this  true  where,  as*  in  this  state, 
the  rules  and  regulations  are  intrusted  by 
the  I^ieglslature  to  the  wisdom  of  the  Rail- 
road Commission.  Elvery  presumption  must 
be  Indulged  in  favor  of  the  reasonableness  of 
a  rule  or  regulation  prescribed  by  the  Rail- 
road Commission.  A  rule  or  regulation  of 
the  Railroad  Commission  relating  to  passen- 
gers, or  the  reception  of  passengers  at  de- 
pots or  elsewhere,  should  be  manifestly  un- 
just to  the  general  public  and  Its  enforce- 
ment a  hardship  to  the  traveling  public  or 
to  the  railroad  company  before  it  should  be 
declared  unreasonable. 

[21  The  fact  that  the  rule  worked  a  hard- 
ship in  a  particular  or  individual  case,  under 
the  peculiar  facts  of  that  case,  is  not  a 
criterion  by  which  to  Judge  of  its  reason- 
ableness. In  this  case,  according  to  the  alle- 
gations of  the  petition,  the  operation  of.  the 
rule  resulted  in  great  discomfort  and  injury 
to  the  plaintiff.  It  seems  to  us  that  this 
hardship  might  have  been  avoided,  or  -great- 
ly alleviated,  by  the  exercise  of  some  dis- 
cretion on  the  part  of  the  agent  of  the  rail- 
road company.  In  view  of  the  circumstances, 
it  would  have  been  a  wise  exercise  of  dis- 
cretion on  the  part  of  this  agent  to  have 
permitted  the  plaintiff  to  remain  in  the 
station  room;   but  the  rule  did  not  require 
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htm  to  do  so,  and  his  obedience  to  the  rule, 
although  it  resulted  In  hardship  and  dam- 
age to  the  plaintiff,  was  not  bu(A  a  tort  on 
his  part  as  would  make  the  company  re- 
sponsible. Certainly  it  cannot  be  said  that 
railroad  companies  are  required  to  keep 
their  waiting  rooms  open  all  night  for  the 
reception  of  passengers  at  stations  of  the 
character  of  Riceboro.  They  could  only  be 
expected  and  required  to  keep  their  station 
open  a  reasonable  length  of  time  before  and 
after  the  departure  of  trains.  In  the  case 
of  Central  of  Georgia  Ry.  Co.  v.  Motes,  su- 
pra, in  the  body  of  the  opinion,  Mr.  Chief 
Justice  Simmons  says:  "It  seems  reasonable 
to  assert  that  a  railway  company  could  not 
be  considered  unreasonable  if  it  adopted  a 
regulation  whereby  a  passenger  was  not  ad- 
mitted to  Its  waiting  room  until  an  hour  or 
so  before  the  departure,  on  schedule  time,  of 
a  train  the  passenger  desired  to  take.  Nor 
would  it  appear  more  unreasonable  for  the 
carrier  to  actually  keep  Its  waiting  room 
open  all  night  for  the  accommodation  of  its 
patrons,  permitting  them  to  enter  it  at  any 
time  they  choose.** 

But  it  would  be  profitless  to  extend  the 
discussion.  The  rule  or  regulation  in  ques- 
tion has  been  prescribed  by  the  Railroad 
Commission  of  this  state,  and  no  reason  is 
shown  why  the  rule  In  its  operation  as  re- 
gards the  business  and  Interest  of  the  rail- 
road company  and  the  convenience  and  com- 
fort of  the  general  public  is  not  a  reasonable 
rule;  and  thiS' court,  although  in  the  par- 
ticular case  the  operation  of  the  rule  may 
have  worked  a  hardship.  Is  not  willing  to 
condemn  a  rule  as  unreasonable  which  has 
been  promulgated  by  the  Railroad  Commis- 
sion presumably  with  due  regard  to  both  the 
interest  of  the  railroad  company  and  the 
trayeling  public.  We  therefore  hold  that  the 
court  did  not  err  in  sustaining  the  demurrer 
and  dismissing  the  petition* 

Judgment  affirmed. 

RUSSELL,  J.  (dissenting).  With  all  due 
respect  to  the  rule  of  the  Railroad  Commis- 
sion, and  without  being  prepared  to  declare 
unreasonable  the  rule  which  permits  rail- 
road companies  to  close  their  offices  and 
waiting  rooms  in  towns  of  less  than  1,000 
inhabitants  at  10  o'clock  p.  m.,  except  for 
delayed  trains  which  are  due  before  -that 
hour,  and  leaving  entirely  out  of  considera- 
tion the  fact  that  in  the  particular  case  the 
train  was  due  to  arrive  only  10  minutes  after 
10,  I  feel  compelled  to  dissent  from  the  opin- 
ion of  the  majority  of  the  court  in  this  case. 

It  Is  plain  to  me,  from  the  allegations  of 
petition,  that  the  defendant,  by  the  conduct 
of  its  agent,  waived  the  rule  in  this  case. 
He  knew,  or  by  the  exercise  of  ordinary  dili- 
genee  could  have  known,  that  the  plaintiff 
was  intending  to  take  passage  on  the  train 
to  Savannah;  and  as  it  is  alleged  in  the 
petition  that  the  train  was  not  expected  to 
arrive  until  quarter  past  1«  he  also  knew 


that  the  train  was  several  hours  behind  time. 
Therefore,  to  my  mind,  the  keeping  open  of 
the  waiting  room  in  the  earlier  portion  of 
the  night  was  an  invitation  to  her  to  use  the 
waiting  room,  and  the  ca^e  does  not  differ 
materially  from  that  of  Riley  v.  W.  &  T.  R. 
R.  Co.,  133  Ga.  413,  65  S.  E.  890,  24  L.  R.  A. 
(N.  S.)  379,  where  the  agent  of  the  railroad 
Invited  the  plaintiff  to  enter,  and  thereafter 
forced  her  to  leave  the  waiting  room.  See 
Riley  V.  W.  &  T.  R.  R.  Co.,  133  Ga.  417, 
418,  65  S.  E.  890,  24  U  R.  A.  (N.  S.)  379, 
supra;  Phillips  v.  Southern  Railway  Co., 
124  N.  C.  123,  32  S.  BL  388,  45  L.  R.  A.  163. 
To  my  mind  the  entry  of  this  plaintiff  Into 
the  depot  (which  must  be  construed  to  have 
been  permitted  by  the  company's  agent,  be- 
cause the  depot  was  warmed  and  lighted, 
and  because  it  is  the  duty  of  the  agent  to 
know  who  is  in  the  depot)  constituted  her 
a  passenger;  and  a  tacit  invitation  was 
equivalent  to  the  express  invitation  set  forth 
in  the  Riley  Case.  The  conduct  of  the  agent 
implied  a  promise  that  in  this  instance  the 
rule,  which  permitted  the  railroad  company 
to  dose  the  office,  would  be  waived  for  her 
benefit 

Furthermore,  in  my  opinion,  the  railroad 
company  owed  the  plaintiff  a  common-law 
duty,  irrespective  of  the  rule.  It  is  the  duty 
of  a  railroad  company  to  provide  a  com- 
fortable waiting  room  for  its  passengers  a 
reasonable  length  of  time  before  the  arrival 
of  trains.  International  &  G.  N.  R.  Go.  ▼. 
Doolan  (Tex.  Civ.  App.)  120  S.  W.  1118.  The 
defendant  railroad  comx)any  having  received 
Mrs.  Smith  in  their  waiting  room,  which  was 
heated  and  lighted,  and  thereby  waived  the 
regulation  of  the  Railroad  Commission  in  Its 
favor,  thereafter  violated  the  conmion-law 
duty  in  not  providing  a  comfortable  place 
for  the  passenger  while  waiting  for  her  train, 
irrespective  of  the  Railroad  Ck>mmisslon*s 
rule.  Any  other  rule,  in  my  opinion,  would 
in  many  instances  enable  railroad  companies, 
where  trains  are  delayed,  to  take  advantage 
of  their  own  wrong. 

We  have  been  unable  to  find  a  copy  of 
Sayles*  Annotated  Civil  Statutes  of  1897,  so 
as  to  examine  the  statute  cited  in  the  fore- 
going case;  but  we  can  fairly  determine  its 
contents  by  the  reference  made  to  it  in  the 
decision  in  the  Doolan  Case.  In  fact,  it  Is 
stated  in  the  tenth  headnote  of  the  decision 
that  that  article  requires  carriers  to  keep 
passenger  stations  warmed  for  at  least  one 
hour  before  and  after  the  departure  of  trains, 
and  yet  it  is  stated  in  the  eleventh  headnote 
in  the  Doolan  Case  that  it  Is  the  duty  of 
carriers  to  keep  their  passenger  stations  com- 
fortably heated  during  all  the  time  passen- 
gers are  reasonably  authorized  to  use  the 
same  Irrespective  of  the  statute.  Upon  the 
authority  of  the  Doolan  Case,  as  well  as  the 
natural  inference  arising  from  the  ruling  in 
the  Riley  Case,  supra,  it  seems  to  me  that 
the  plaintiff  in  the  present  case  suffered  an 
actionable  wrong  when  she  was  ejected  from 
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the  railroad  station  atter  being  tacitly  In- 
vited to  occupy  it,  and  that  if  she  was  dam- 
aged by  being  exposed  at  night  to  the  rigors 
of  winter  in  a  place  where  she  could  not 
obtain  a  shelter,  the  carrier  is  liable  for 
these  danmges. 


(10  Qa.  App.  876) 

HIGDON  T.  WILLIAMSON.  .  (No.  8.689.) 
(Goart  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(8yUahu9  Iw  the  Court.) 

1»  JUDOIflNT    (9    700*)  -^  G0N0LUSITKNBS8  -* 

JvBoiasirr  Aoainst  Fibm. 

In  this  state  a  judgment  on  a  suit  against 
a  partnership  binds  all  partners,,  so  far  as  the 

Sartnership  property  is  concerned,  and  also 
inds  indlTidnally  snch  of  the  partners  as  are 
serred.  The  execntioB  issaed  on  the  judgment 
may  be  levied  either  on  partnership  property 
or  on  individual  property  of  the  partners  serv- 
ed. If  all  the  partners  are  served,  the  judg- 
ment stands  just  as  an  ordinary  judgment 
against  joint  ^btors,  except  that  tiie  partner- 
ship assets  are  also  subject  to  levy  under  the 
execution  issued  thereon. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent  Dig.  §  1225;  Dec  Dig.  |  700.*] 

2.  BxscunoN   (§  848*)— Patmbnt  bt  Oni 
Pabtnebt—Gontiubution—" Joint  Defend- 


ant. 


tt 


The  right  given  by  the  Gode  of  Georgia 
to  one  joint  defendant  in  execution,  paying  off 
the  execution,  to  control  the  judgment  and  exe- 
cution against  his  codefendants,  for  the  pur- 
pose of  compelling  contribution  by  having  the 
fact  of  payment  entered  thereon  by  the  collect- 
ing ofiBcer,  applies  to  judgments  against  part- 
ners 'based  on  servicA  upon  all  of  them. 

[Ed.  Ndtsu—For  other  cases,  see  Bxecatton, 
Gent  Dig.  {  1065;  Dec  Dig.  S  848.*] 

8.  JusncBB  or  the  Psaob  (§  185*)— Patment 
BT  Joint  Debtob  —  Gontbibution  —  "Goi,- 

LBOTZNQ  OFFICEB." 

A  justice  of  the  peace  is  a  collecting  offi- 
cer as  to  debta  sued  in  his  court,  and  may 
make  upon  an  execution  issued  from  his  court 
against  joint  defendants  the  entry  of  payment 
by  one  of  them,  which  is  required  that  he  may 
control  the  judgment  against  the  others. 

[Ed.  Note.r— For  other  cases,  see  Justices  of 
ths  Peace,  Dec  Dig.  {  135.*] 

4.  Afpeai.  AND  Bbbob  (I  1026*)— Habmlbss 

Bbbob. 

No  judgment  will  be  reversed  for  mere 
harmless  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  t  4029;   Dec  Dig.  §1026.*] 

Error  from  Superior  Gourt,  Fannin  Coun- 
ty;   N.  A.  Morris,  Judge. 

Action  by  the  Southerland  Medicine  Gom- 
pany  against  Higdon  &  Williamson.  Judg- 
ment for  plaintiff,  and  on  payment  thereof 
by  Williamson,  who  caused  the  execution 
to  be  levied  on  property  of  the  other  defend- 
ant, on  filing  of  an  affidavit  of  illegality. 
Judgment  was  rendered  for  Williamson,  and 
Higdon  brings  error.    Affirmed. 

The  Southerland  Medidna  Company  ob- 
tained a  judgment  in  a  justice's  court  against 
Higdon  &  Williamson.  After  execution  was 
Issued,  Williamson,  one  of  the  partners,  paid 
off  the  debt;   and  the  justice  of  the  peace 


who  had  issued  the  execution  entered  there- 
on  a  recital  of  the  fact  of  Williamson's  hav- 
ing made  the  payment,  and  thereupon  trans- 
ferred the   execution  to  him.     Williamson 
then  caused  the  execution  to  be  levied  on. 
certain    property    of    Higdon's,    ;ivhereupon 
Higdon  filed  an  affidavit  of  illegality;    the 
substantial  points  raised  by  it  being  that  the- 
execution  could  not  lawfully  be  levied  on 
his  individual  property,  since  there  was  in. 
existence  sufficient  partnership  property  to- 
pay  off  the  debt,  and  that  the  payment  made- 
by  Williamson  operated  to  satisfy  the  judg- 
ment and  discharge  its  lien.    At  the  trial 
before  the  magistrate  Williamson  moved  te* 
strike  the  affidavit  of  illegality  as  being  in- 
sufficient in  law,  and  the  magistrate  overrul- 
ed the  motion.    Higdon  then  moved  to  dis- 
miss the  levy,  because  it  appeared  that  Wil- 
liamson, one  of  the  defendants,  had  paid  the- 
judgment,  and  that  the  justice  of  the  peace- 
who  made  the  entry  transferring  the  judg- 
ment to  him  had  no  authority  to  do  it,  it 
being  contended  that  a  justice  of  the  peace- 
is  not  a  collecting  officer;    and  the  magis- 
trate sustained  this  motion.    Williamson  ob- 
tained  certiorari.     While   the   matter   was- 
thus  pending  in  the  superior  court,  counsel 
for  Williamson  filed  a  writing  in  which  they 
stated  that  they  credited  the  execution  with 
one-half  of  the  amount  due  under  it  and- 
claimed  against  Higdon  only  the  other  half. 
Upon  this  being  done,  the  court  sustained 
the  certiorari  and  granted  a  new  triaL    To< 
this  judgment  of  the  court,  a&  w^l  as  to  the- 
action  of  the  court  in  allowing  counsel  for 
Williamson  to  file  the  paper  crediting  tlie 
execution  with  half  of  the  amount  due  un- 
der it,  Higdon  brings  error. 

A.  S.  J.  Hall,  for  plaintiff  in  error.  Wte. 
Butt  and  T.  A.  Brown,  for  defendant  in 
error. 

POWELL^  J.  (after  stating  the  fttcts  as 
above).  [1]  1.  In  this  state  a  judgment 
against  partners  binds  the  partnership  and 
such  of  the  individual  partners  as  are  serv- 
ed; and  the  execution  that  issues  upon  It. 
authorizes  levy  upon  the  property  of  the 
partnership  or  upon  the  individual  property 
of  such  of  the  partners  as  are  served,  to- 
the  same  extent  as  if  they  were  ordinary 
joint  defendants.  Civil  Gode  1910,  I  5592.. 
The  rationale  is  that  the  law  does  not  look, 
upon  the  partnership  as  a  completely  dls* 
tinct  and  separate  legal  entity,  but  as  some* 
what  so,  the  partners  as  to  partnership  debts- 
hre  joint  contractors,  and  each  Is  the  agent 
of  the  other  to  a  limited  extent.  When  suit 
is  brought  for  a  debt  due  by  the  partner- 
ship, the  plaintiff  may  hold  the  individual 
partners  liable  by  serving  them.  If  there 
be  two  partners,  and  one  is  swved  and  the 
other  Is  not,  the  judgment  stands  as  any 
other  personal  judgment  so  far  as  concerns* 
htm  who  is  served.    As  to  the  other  partner. 
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tlie  i^rTice,  and  oonsequently  the  judgment, 
ia  only  partially  binding;  that  is  to  say,  it 
Is  binding  only  so  far  as  the  partner  served 
to  the  agent  of  the  partner  unserved,  and 
that  is  only  so  far  as  concerns  the  property 
devoted  to  the  purposes  of  the  partnership. 
If  both  partners  are  served,  the  judgmeiut  Is 
a  personal  judgment  against  each  and  both 
of  them,  and  the  execution  thereon  may  be 
levied  npon  either  partnership  or  individual 
property.  In  the  case  at  bar  there  is  no  con- 
tention that  both  partners  were  not  served; 
hence  the  judgment  stands  just  as  if  they 
were  ordinary  Joint  debtors. 

[21  2.  It  is  provided  by  CivU  Code  1910,  | 
5971,  that,  "when  judgments  have  been  obr 
tained  against  several  persons  and  one  or 
more  of  them  has  paid  more  than  his  just 
proportion  of  the  same,  he  or  they  may,  by 
having  such  payment  entered  on  the  fi.  fa. 
issued  to  enforce  said  judgment,  have  full 
power  to  control  and  use  said  fl.  fa.  as  se- 
curities in  fi.  fa.  control  the  same  against 
the  principals,  or  cosecurities,  and  shall  not 
be  compelled,  as  heretofore,  to  sue  the  co- 
debtors  for  t^e  excess  of  payment' on  Judg- 
ment." The  language,  "power  to  contract 
and  use  said  fl.  fa.  as  securities  in  fl.  fa. 
control  the  same  against  principals  or  cose- 
curities," has  reference  to  Civil  Code  1910, 
f  3558,  which  provides  that  any  person 
standing  in  the  relation  of  surety,  who  shall 
have  paid  off  or  discharged  a  Judgment 
against  himself  and  others,  may  "have  the 
fact  of  such  payment  by  him  entered  on  the 
execution  by  the  plaintlfT,  or  his  attorney, 
or  the  collecting  officer,"  and  thereupon  shall 
have  the  right  to  control  the  execution  and 
judgment  against  the  other  defendants  to 
the  same  extent  as  if  he  were  the  plaintiff 
therein,  so  far  as  is  necessary  to  his  just  re- 
imbursement 

The  language  of  section  5971,  supra,  seems 
fully  broad  enough  to  include  the  case  where 
one  partner  has  paid  off  a  judgment  binding 
personally  on  himself  and  a  copartner.  In- 
deed, this  section,  taken  in  connection  with 
the  other  section  to  which  it  refers  (section 
3558),  would  seem  to  give  to  the  partner  pay- 
ing off  the  Judgment  the  right  to  enforce  it 
to  its  full  amount  against  the  partnership 
assets,  though  there  may  be  something 
growing  out  of  the  general  rule  that  a  part- 
ner cannot  sue  the  partnership,  except  in 
equity  (see  Paulk  v.  Creech,  8  Ga.  App.  788, 
70  S.  EL  145,  and  citations),  which  would 
forbid  him  having  direct  recourse  at  law 
upon  the  partnership  assets.  As  between 
the  two  partners  themselves,  the  rendition  of 
the  judgment  subjecting  each  and  both  of 
them  to  Individual  liability  takes  the  trans- 
action out  of  the  partnership  relation  to 
such  an  extent  as  to  make  it  one  of  those 
exceptions  referred  to  in  the  Paulk  Case, 
supra,  wherein  one  partner  may  proceed  at 
law  against  the  other.    In  Neel  v.  Morris,  73 


Oa.  406»  it  Is  held  that  equity  has  Jurisdic- 
tion to  compel  contribution  in  a  case  such 
as  the  one  at  bar.  Undoubtedly  this  is  true ; 
but,  tn  our  opinion,  that  jurisdiction  is  con- 
current, and  not  exclusive.  In  the  Neel 
Case,  supra,  it  Is  stated  in  the  course  of  the 
opinion  that  some  members  of  the  court  lean- 
ed to  the  view  that  the  statute  now  contain- 
ed in  Civil  Code  1910,  §  5971,  does  not  apply 
to  executions  Issued  upon  judgments  against 
copartners.  However,  no  decision  of  the 
question  was  made.  As  intimated  above* 
there  may  be  reasons  for  refusing  an  ap- 
plication of  the  statute  to  cases  where  only 
one  of  the  partners  is  served;  but  we  see 
no  reason  why  it  is  not  applicable  to  cases 
like  this,  where  both  partners  have  been 
served  and  have  become  Jointly  and  individ- 
ually bound  by  the  Judgment  The  affidavit 
of  illegality  presented  no  def^ise  and  should 
have  been  stricken.  Upon  like  reasoning. 
It  follows,  also,  that  the  magistrate  erred  in 
dismissing  the  levy,  so  far  as  his  ruling  was 
based  on  the  proposition  that  payment  by 
one  of  the  partners  operated  to  discharge 
the  Judgment  in  toto. 

[3]  3.  As  to  the  point  that  the  magistrate 
was  not  such  a  collecting  officer  as  could  re- 
ceive payment  and  make  the  entry  required 
by  the  Code,  In  order  to  give  the  paying  de- 
fendant control  of  the  fl.  fa.  against  the  other 
defendant,  It  is  necessary  only  to  refer  to 
the  case  of  Bryan  v.  Meaders,  9  Ga.  App. 
326,  71  S.  E.  491,  where  it  held  (with  a  cita- 
tion of  the  authorities)  that  as  to  debts  sued 
in  justice  courts  the  magistrate  is  a  collect- 
ing officer. 

[4]  4.  The  exception  that  the  court  allow- 
ed the  plaintiff  to  file  a  writing  while  the 
certiorari  was  pending  in  the  superior  court, 
whereby  he  disclaimed  any  right  to  collect 
from  his  partner  more  than  half  the  amount 
due  on  the  execution,  amounts  to  nothing. 
From  a  technical  standpoint  the  court  should 
not  have  considered  the  paper,  as  the  Judge 
on  the  hearing  of  the  certiorari  has  no  right 
to  consider  aliunde  matters,  or  to  allow  ad- 
ditions or  amendments  to  the  pleadings  or 
the  proof;  but  since  this  writing  which  was 
filed  declared  no  more  than  the  law  recog- 
nized as  being  the  legal  status  in  its  ab- 
sence, and  since  the  Judgment  sustaining  the 
certiorari  was  absolutely  correct,  this  harm* 
less  error  is  of  no  moment 

Judgment  afilrmed. 

(10  Ga.  App.  384) 

MOORB  ▼.  Crrr  OF  winder.     (No.  8,601.) 
(C!ourt  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(Syllahui  hy  the  Court,) 
1.  Municipal  Cobpobations  (§  ©42«)— Po- 

LIOB   COUBTS— CeBTIOBABI— JUBISDICnON    OF 

Pboceedings. 

The  Constitiition  of  this  state  gives  to  the 
superior  courts  the  power  to  review  by  cer- 
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tiorarl  the  judgments  of  all  inferior  jadica* 
toriea,  including  municipal  police  courts,  and  a 
general  statutory  scheme  regulating  the  pro* 
cedure  by  certiorari  has  been  provided,  but  no 
specific  provision  has  been  made  as  to  the  re- 
view of  judgments  of  police  courts  in  cities  the 
territorial  Umits  of  which  extend  into  two  or 
more  counties.  In  such  cases,  the  person  con- 
victed in  the  police  court  has  the  right  of  cer- 
tiorari estabhshed  in  his  favor,  and  the  fact 
that  the  Liegislature  has  not  made  the  remedy 
specific  and  definite  will  not  operate  in  deroga- 
tion of  this  right.  Therefore^  wherever  the 
Legislature  creates  a  municipahty  out  of  terri- 
tory located  in  more  than  one  county,  and  does 
not  make  any  provision  as  to  which  of  the  su- 
perior courts  of  the  respective  counties  in- 
volved shall  have  jurisdiction  for  the  purpose 
of  review  by  certiorari  of  a  conviction  in  the 
police  court  of  such  a  city,  the  certiorari  may 
be  brought  to  the  superior  court  of  any  of  the 
counties  in  which  the  municipality  is  located; 
and  it  is  error  to  dismiss  it  on  the  ground  that 
it  was  not  brought  to  the  superior  court  of  the 
particular  county  in  which  the  officer  presiding 
m  the  police  court  happened  to  sit  at  the  time 
he  tried  the  case  to  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  §  642.*] 

(Addiiianal  Syllahut  by  Editorial  Staff.) 

2.  Municipal  Corporations  (§  636*)— "Mu- 
NioiPAi<  Offenses'  '—"Crimes'  '—Venue. 
"Municipal    offenses"    are    not    "crimes," 
within  the  purview  of  the  constitutional  provi- 
sion relating  to  the  venue  of  actions. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  636.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1736-1740;  vol.  8,  p.  7623;  vol. 
0,  p.  4628.J 

Error  from  Superior  Court,  Gwinnett 
County;  G.  H.  Brand,  Judge. 

Reuben  Moore  was  convicted  of  crime  in 
the  police  court  of  the  city  of  Winder.  From 
a  Judgment  dismissing  certiorari  to  review 
the  conviction,  he  brings  error.    Reversed. 

Lewis  C.  Russell,  for  plaintiff  in  error.  G. 
A*  Johns,  for  defendant  in  error. 

POWELL,  J.  The  corporate  limits  of  the 
city  of  Winder  include  in  their  territory  parts 
of  three  counties,  Walton,  Gwinnett,  and  Jack- 
son. The  plaintiff  in  error  was  convicted  in 
the  police  court  of  that  city,  and  sought  certi- 
orari The  petition  was  addressed  to  the 
Judge  of  the  superior  court  of  Gwinnett  coun- 
ty, and  was  filed  In  the  ofl^ce  of  the  clerk 
of  that  court  It  appears  from  the  testimony 
in  the  record  that  the  municipal  offense  of 
which  the  plaintiff  in  error  was  convicted 
was  committed  in  that  portion  of  the  city 
which  lies  in  Gwinnett  county.  It  also  ap- 
pears that  the  police  court  sat  for  the  trial 
of  the  case  in  that  portion  of  the  city  which 
lies  in  Jackson  county.  The  charter  of  the 
city  makes  no  provision  as  to  where  the  po- 
lice court  shall  sit,  or  where  the  principal 
oflSce,  so  to  speak,  of  the  municipality  shall 
be,  or  as  to  what  court  shall  have  Jurisdic- 
tion for  the  purpose  of  suits  against  the  dty, 
or  for  the  purpose  of  reviewing  proceedings 
had  in  the  municipal  court    When  the  certi- 


orari came  on  for  hearing,  the  Judge  of  the 
superior  court  dismissed  it,  on  the  ground 
that  it  had  been  brought  in  the  wrong  coun- 
ty; that  It  should  have  been  brought  in  the 
county  of  Jackson,  in  which  the  police  court 
sat  at  the  time  of  the  trial  which  the  certi- 
orari was  brought  to  review. 

[1]  This  presents  a  situation  vrlthout  a 
precedent  There  are  in  this  state  a  num- 
ber of  municipalities  with  territorial  Umits 
located  in  two  or  more  counties,  and  in  some 
cases  (e.  g.,  Arlington,  in  Calhoun  and  Barly, 
counties)  lying  in  two  different  Judicial  cir- 
cuits; but,  so  t&T  as  we  can  find,  the  point 
here  presented  has  never  previously  been  be- 
fore any  court  for  decision.  There  is  no  stat- 
ute specially  covering  such  cases.  The  ques- 
tion is  to  be  determined  entirely  by  general 
principles  of  law,  and  by  the  application  of 
statutes  which  do  not  have  this  particular 
case  especially  within  their  purview.  Ar- 
ticle 6,  §  4,  par.  5,  of  the  Constitution  of 
Georgia  (Civ.  Code  1010,  |  6514),  confers 
upon  the  superior  courts  of  this  state  the 
**power  to  correct  errors  in  inferior  Judica- 
tories, by  writ  of  certiorari,"  and  there  is  a 
general  statutory  scheme  set  forth  in  Civil 
Code  1910,  S  5180  et  seq.,  regulating  and  pre- 
scribing the  procedure  by  certiorari  It  has 
been  held  that  this  right  of  reviewing  Judg- 
ments of  inferior  Judicatories  by  certiorari, 
being  constitutionally  given,  cannot  be  tak- 
en away  from  the  superior  courts  by  the 
Greneral  Assembly,  either  by  direct  enactment 
to  that  effect  or  by  omission  to  provide  for 
it  in  special  cases;  and  even  where  another 
method  of  review  is  provided,  it  is  cumula- 
tive only,  and  does  not  exclude  the  right  of 
certiorari.  Hay  den  v.  State,  69  Ga.  731; 
Maxwell  v.  Tumlin,  79  Ga.  570,  4  S.  B.  858. 

The  maxim  of  the  common  law,  "Ubi  Jus 
ibi  remedium"  (there  is  no  wrong  without  a 
remedy),  may  originally  have  been  a  plati- 
tude, a  mere  boast  as  to  the  scope  and  ade- 
quacy of  the  particular  writs  and  remedies 
that  had  been  provided;  but  when  this  maxim 
was  given,  not  only  a  more  beneficent  con- 
struction, but  also  new  life  and  broader 
scope,  by  the  statute  of  Westminister  II  (13 
Edw.  I,  c.  24),  which  required  that  a  writ 
should  be  framed  to  enforce  each  new  right 
as  it  might  arise,  though  there  might  be  no 
precedent,  it  became  a  fundamental  legal 
principle  of  English  law,  in  effect  declaring 
that  no  man  should  be  deprived  of  any  le- 
gal right  which  was  given  him  because  of 
any  failure  to  provide  a  remedy  to  meet  its 
particular  circumstances.  We  have  placed 
this  principle  in  our  Code  In  the  following 
language:  "For  every  right  there  shall  be  a 
remedy,  and  every  court  having  Jurisdiction 
of  the  one  may,  if  necessary,  frame  the  oth- 
er." Civ.  Code  1910,  S  5506.  There  is  an- 
other legal  maxim,  **Quod  remedio  destituitur 
ipsa  re  valet  si  culpa  absit"  (that  which  is 
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without  remedy  avails  of  Itself,  if  tbere  be 
no  fault  in  the  party  seeking  to  enforce  it). 
''The  benignity  of  the  law  is  such/'  observed 
Lord  Bacon,  "that  when,  to  preserve  the 
principles  and  grounds  of  law,  it  deprives  a 
man  of  his  remedy  without  his  own  fault,  it 
will  rather  put  him  in  a  better  degree  and 
condition  than  in  a  worse;  for  if  it  disable 
him  to  pursue  his  action,  or  to  make  his 
daim,  sometimeB  it  will  give  him  the  thing 
itself  by  operation  of  law  without  any  act  of 
Ills  own;  sometimes  it  will  give  him  a  hiore 
beneficial  remedy."  Broom's  Legal  Maxims 
(7th  Bd.)  171.  This  principle  has  not  been 
specifically  codified  in  this  state,  but  it  is 
nevertheless  a  part  of  our  law.  It  has  never 
been  given  specific  application  to  just  such 
a  case  as  this,  and  we  do  not  now  mean  to 
say  that  by  its  terms  it  covers  this  case ;  but 
reference  has  been  had  to  it  as  showing  that 
lack  of  a  previously  formulated  remedy  nev- 
er diminishes  an  established  right,  or  the 
ability  of  the  courts  to  enforce  it,  or  to  give 
such  redress  as  is  appropriate;  that  the  man 
for  whom  a  particular  remedy  has  not  been 
framed  may  be  in  even  a  better  i)08ltion  than 
ordinarily,  so  far  as  what  may  be  called  fiex- 
ibUity  or  choice  of  remedy  is  concerned. 

Now,  here  is  a  case  in  which  the  right  of 
certiorari  from  this  municipal  court  \a  thor- 
oughly established — ^is  even  constitutionally 
given.  The  general  provlBlons  of  the  law  re^ 
latlng  to  the  form  of  remedy  and  modes  of 
procedure  by  certiorari  have  made  no  par- 
ticular provision  .for  the  enforcement  of  the 
right  As  to  those  municipalities  whose  po- 
lice courts  have  Jurisdiction  to  try  for  mu- 
nicipal offenses  throughout  territorial  limits 
of  a  city  or  town  lying  in  more  than  one 
county,  there  is  no  provision  as  to  where 
the  certiorari  shall  be  filed.  The  right  -to 
apply  for  and  to  file  the  certiorari  must 
nevertheless  be  recognized  and  enforced,  and 
the  failure  of  the  Legislature  to  provide  for 
the  particular  case  must  not  dimlnlBh  the 
right  of  the  applicant.  In  the  argument  of 
counsel  for  the  respective  sides  of  the  case, 
two  confilcting  theories  have  been  presented. 
Counsel  for  the  petitioner  in  certiorari  ad- 
dressed Ills  petition  to  the  superior  court 
of  Gwinnett  county  (and  filed  it  in  that 
county),  on  the  theory  that,  since  the  mu* 
nidpal  offense  was  shown  by  the  proof  to 
have  been  committed  in  that  county,  the  re- 
view proceedings  should  also  be  filed  there. 
He  also  argued  that,  since  the  Constitution  of 
this  state  fixes  the  venue  for  the  prosecution 
of  crimes  in  the  coimty  where  the  crime  is 
committed,  analogy  would  fix  the  jurisdiction 
in  cases  such  as  this  in  the  county  where 
the  proof  shows  the  municipal  offense  to 
have  been  conmiitted. 

[2]  It  must  be  remembered,  however,  that 
these  municipal  offenses  are  not  crimes  with- 
in the  purview  of  the  constitutional  provi- 
sion. Loeb  V.  Jennings,  133  Ga.  796,  67  S. 
B.  101;  Pearson  v.  Wimblsh,  124  Ga.  701,  52 
S.  B.  751.    Besides,  to  lay  down  the  rule  that 


the  proceedings  to  obtain  certiorari  from  po- 
lice courts  located  in  municipalities,  where 
the  territorial  limits  extend  over  more  than 
one  county,  must  be  brought  in  the  county 
where  the  alleged  offense  was  shown  by  the 
proof  to  have  been  committed,  would  at  once 
be  subject  to  the  objection  that  a  large 
class  of  cases  would  still  be  left  unprovided 
for.  An  examination  of  the  reports  of  this 
court  and  of  the  Supreme  Court  will  show 
that  perhaps  no  ground  of  certiorari  \s  more 
frequent  than  that  the  proof  failed  to  locate 
the  place  where  the  alleged  offense  was  com- 
mitted; and  if  the  rule  contended  for  were 
adopted,  it  would  follow  that  in  cases  where 
the  proof  failed  to  show  venue,  no  petition 
for  certiorari  could  be  brought 

Counsel  for  the  defendant  in  certiorari 
present  the  view  (and  the  judge  of  the  su- 
perior court  acted  upon  this  theory)  that 
the  superior  court  of  the  county  in  which 
the  police  court  happened  to  sit  has  exclu- 
sive jurisdiction.  This  seems  more  tenable, 
and  still  is  not  satisfactory.  No  statutory 
provision  so  regulates  the  procedure.  Gen- 
erally appellate  proceedings  are  to  be  filed, 
not  in  the  county  where  the  judicial  officer 
who  rendered  the  judgment  may  have  hap- 
pened to  be  presiding  at  the  time  he  rendered 
his  judgment,  but  in  the  county  where  the 
court  or  judicatory  is  located  in  contempla- 
tion of  the  law.  For  example,  a  judge  of 
the  superior  court  may  lawfully  hear  and  de- 
cide in  Fulton  county  an  injunction,  a  mo- 
tion for  a  new  trial,  or  any  similar  matter 
not  involving  the  use  of  a  Jury,  though  the 
matter  is  a  court  proceeding  of  another  coun- 
ty,  say  Chatham;  and  in  that  event  a  bill 
of  exceptions  filed  to  review  his  judgment 
should  be  filed,  not  in  the  county  where  the 
Judge  physically  sat  and  rendered  judgment, 
but  in  the  county  where  the  court  of  which 
he  was  acting  as  the  judicial  ofi^cer  is  lo- 
cated by  law.  This  point  was  decided  long 
ago.  See  Rowell  v.  Neves,  21  Ga.  125.  In 
that  case  a  demurrer  to  a  petition  filed  in 
Baker  superior  court  was  heard  by  Judge 
Perkins  at  Albany,  in  Dougherty  county. 
The  bill  of  exceptions  to  his  judgment  on 
the  demurrer  was  filed  in  Dougherty  county. 
The  Supreme  Court  dismissed  the  case,  hold- 
ing that  the  record  should  have  come  through 
the  office  of  the  derk  of  Baker  superior 
court  Other  examples  may  be  given  to 
show  that  the  place  where  the  judge  whose 
decision  is  to  be  reviewed  physically  sits 
does  not  govern  the  bringing  of  review  pro- 
ceedings. If  Judge  Crossland,  judge  of  the 
city  court  of  Albany,  should  be  presiding 
for  Judge  Harr^U  in  the  city  court  of  Bain- 
bridge,  but  should  actually  render  his  deci- 
sion in  his  home  in  Albany,  and  the  losing 
party  should  decide  to  obtain  certiorari,  of 
course,  he  would  file  his  petition  in  the  su- 
perior court  of  the  county  of  Decatur,  in 
which  Batnbridge  is  located. 

Now,  if  the  charter  of  the  city  of  Winder 
had  fixed  the  place  of  holding  the  munid- 
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pal  court  In  one  of  these  counties,  It  might 
be  that  the  superior  court  of  that  county 
would  alone  have  Jurisdiction;  but,  as  has 
been  said,  the  charter  is  silent  on  this  sub- 
ject It  seems  to  us  that  the  right  of  cer- 
tiorari in  cases  such  as  this  would  be  abridg- 
ed if  we  confined  the  jurisdiction  of  review 
to  any  one  of  the  counties  in  which  the  mu- 
nicipality Is  located,  unless  the  Legislature 
first  makes  the  matter  certain  by  specifying 
one  of  the  counties.  We  therefore  hold  that 
proceedings  by  certiorari  brought  to  review 
judgments  of  the  police  court  of  Winder  may 
be  brought  to  the  superior  court  of  any  one 
of  the  three  counties  in  which  the  city  is 
located.  Consequently  we  hold  that  the 
judge  erred  in  dismissing  the  certiorari  on 
the  ground  that  it  was  brought  in  the  coun- 
ty of  Gwinnett,  and  not  in  the  county  of 
Jackson,  where  the  police  court  sat. 
Judgment  reversed. 


(10  GCL  App.  886) 

OENTRAL  OIL  ft  FERTILIZER  OO.  T* 
MATHEWS  et  al.     (No.  8,482.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(SyUahvs  by  the  Court.) 

Habmlbbs  EIrbob. 

While  there  were  certain  verbal  inaccura- 
ciea  and  minor  errors  in  the  charge,  all  of 
them,  when  closely  considered  in  the  light  of 
the  whole  record,  plainly  fall  within  the  cate- 
gory of  harmless  error.  The  Terdict  is  con- 
sistent with  the  justice  of  the  case  and  the 
preponderance  of  the  evidence. 

'Error  from  City  Court  of  Cordele;  U.  V. 
Whipple,  Judge. 

Action  between  the  Central  Oil  &  Ferti- 
lizer Company  and  J.  W.  Mathews  and  oth- 
ers. From  the  judgment,  the  Fertilizer  Com- 
pany brings  error.    Affirmed. 

M.  M.  Bakes,  for  plaintiff  in  error.  Crum 
Sc  Jones,  for  defendants  in  error. 

POWELL^  J.    Judgment  affirmed. 


ao  Qa.  App.  860) 

CLEMENTS  ▼.  UNION  SAVINGS  BANK. 

(No.  3,523.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(Byllabut  by  the  Court.) 

Rkyisw  on  Appeal. 

The  eyidence  demanded  the  Terdict  as  di- 
rected for  the  plaintiff. 

Error  from  City  Court  of  Swalnsboro;  H. 
R.  Daniel,  Judge. 

Action  between  W.  S.  dements  and  the 
Union  Sayings  Bank.  From  the  judgment, 
Clements  brings  error.    Affirmed. 

Williams  &  Bradley,  for  plaintiff  in  error. 
A.  B.  Smith,  for  defendant  in  error. 

HILL^  C  J.    Judgment  affirmed. 


(10  Ga.  App.  409) 
HARRIS  ▼.  CITY  OF  ROME.  (No.  8,558.) 
(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(ByUdbut  by  the  Court.) 

MUlflCIPAIf  COBPOBATIOlfS   (|  832*  )— CHAlf OB 

or  Gradk  —  Flooding  CoRTionous  Lot— 

Nuisance— Liability. 

If  a  municipal  corporation,  In  grading  a 
street,  so  changes  the  natural  flow  of  the  drain- 
age from  a  contiguous  lot  as  to  create  a 
pond,  and  to  render  a  street  drain  necessary 
to  preyent  the  hurtful  accumulation  of  stand- 
ing water,  and  in  pursuance  of  its  duty  the  mu- 
nicipal corporation  opens  a  ditch  necessary 
for  the  discharge  of  this  water,  but  thereaft- 
er permits  it  to  become  obstructed,  and  fails  to 
remove  the  obstruction,  though  requested  to 
do  so,  and  if,  by  reason  of  the  filling  of  this 
ditch,  which  is  in  the  street,  and  under  the 
control  of  the  municipality,  a  nuisance  is  creat- 
ed, the  municipality  would  be  liable  for  the 
damages  caused  by  the  continuance  of  the  nui- 
sance^  even  though  the  pond  might  be  located 
on  private  property^  The  llabili^  for  the  dam- 
ages caused  by  a  nuisance  rests  primarily  upon 
the  party  whose  act  created  the  nuisance,  and 
especially  is  this  true  where  It  Is  within  the 
power  of  such  party  to  discontinue  the  condi- 
tion which  gave  rise  to  the  nuisance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1782;  Dec  Dig.  i 
832.*] 

Error  from  City  Court  of  Floyd  County; 
John  H.  Reece,  Judge. 

Action  by  J.  H.  Harris  against  the  City 
of  Rome.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Reversed. 

Bubanks  A  Mebane,  for  plaintiff  In  error. 
Max  Meyerhardt  and  Maddoz  &  Doyal,  for 
defendant  in  error. 

RUSSELL,  J.  The  present  case  is  distin- 
guished by  its  facts  from  Mayor  of  Dalton 
T.  Wilson,  118  Ga.  100,  44  S.  E.  880,  96  Am. 
St-  Rep.  101.  In  the  Wilson  Case  the  ditch 
on  private  property  .contained  the  obstruc- 
tion that  caused  the  injury.  The  owner  of 
the  hotel  controlled  the  hotel,  sewer,  ditch, 
obstru<ftion,  and  pond,  and  was  consequent- 
ly responsible  for  the  nuisance.  Neither 
the  nuisance  nor  its  cause  was  under  the 
control  of  the  city,  nor  on  city  property. 
In  the  case  at  bar  the  petition,  vrith  the 
amendments,  alleged  that  the  nuisance  was 
created  by  the  city's  having  raised  the  side* 
walk  and  cut  ditches  along,  in,  and  through 
the  sidewalk  €uid  street  for  the  purpose  of 
letting  the  surface  water  escape,  and  that, 
after  having  cut  the  ditches  for  this  pur- 
pose, the  city  permitted  and  allowed  the 
ditches  in  the  street  to  fill  up,  and  that  by 
reason  of  the  filling  up  of  the  ditches  in 
the  sidewalk  and  street  a  pond  of  foul  and 
fetid  water,  alleged  to  be  a  nuisance,  ac- 
cumulated; that  the  obstruction  was  permits 
ted  to  gather  in  the  ditch,  so  that  there  was 
no  outlet  for  the  water  through  the  em- 
bankment which  the  city  itself  had  made, 
in  raising  the  street,  and  that  the  city,  with 
knowledge  of  this  fact,  allowed  the  obstruo- 
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tion  to  remfiin,  refusing  the  plaintitTa  de- 
mand that  H  be  removed,  and  the  pond  be 
allowed  to  drain.  It  wHI  therefore  be  fteen 
that  the  two  cases  are  not  identical.  In 
the  WUson  Case  the  canae  of  the  obstmc- 
tion  and  nuisance  was  that  the  hotel  per- 
mitted foul  and  fetid  matter  to  accumulate 
in  a  ditch  hnd  p<md  on  its  own  private  prop- 
erty. The  hotel  controlled  the  ditch  made 
for  the  purpose  of  outlet,  and  which  was  al- 
lowed to  fill  up  and  furnish  the  matter  which 
accumulated.  In  other  words,  the  city  of 
Dalton  did  not  create  the  nuisance,  but 
only  stood  by  and  failed  to  abate  it  In 
the  case  at  bar  the  ditches  are  In  the  street 
and  under  the  control  of  the  city,  according 
to  the  allegation  of  the  petition,  and  it  is 
alleged  that  after  these  ditches,  which  it  is 
the  duty  of  the  dty  to  keep  open,  are  filled 
up,  the  city  refuses  to  abate  the  nuisance 
for  which  it  is  responsible. 

According  to  the  allegations  of  the  peti- 
tion, the  place  where  the  nuisance  is  now 
said  to  exist  and  the  raising  of  the  side- 
walk by  the  dty  caused  the  necessity  for 
the  digging  of  the  ditch  through  the  side- 
walk and  street.  This  ditch  upon  the  city's 
property,  which  the  city's  act  rendered  nec- 
essary, and  which  It  is  the  city's  duty  to 
keep  open,  is  the  ditch  in  which  the  obstruc- 
tion, which  has  caused  the  pond  to  form, 
exists  and  is  permitted  to  remain,  accord- 
ing to  the  allegations  of  the  petition.  In 
the  Wilscm  Oase  the  cause  of  the  nuisance 
was  on  a  private  lot.  In  the  case  at  bar 
the  cause  of  the  nuisance  is  in  the  street 
and  sidewalk.  In  the  Wilson  Case  the  own- 
er of  the  lot  could  have  abated  the  nui- 
sance; but  the  owner  of  the  lot  in  the  pres- 
ent case  would  have  no  right  to  go  into  the 
street  and  dig  open  ditches,  or  otherwise 
drain  the  pond  by  excavations  upon  the 
street  While  it  is  true  the  pond  was  on 
private  property,  as  in  the  Wilson  Case,  the 
sole  and  only  cause  for  the  formation  of  the 
pond  is  traceable  to  the  act  of  the  city. 
The  judgment  was  reversed  in  the  Wilson 
Case  because  it  did  not  appear  that  the  mu- 
nicipality was  in  direct  control  of  the  prop- 
erty upon  which  the  alleged  nuisance  exist- 
ed, or  the  ditch  or  sewer;  in  other  words, 
because  it  was  not  alleged  in  terms  that 
the  municipality  maintained,  controlled,  or 
operated  the  alleged  nuisance.  In  the  case 
at  bar  it  is  distinctly  alleged  that  the  city 
controls  the  ditch  that  brought  about  and 
continues  the  nuisance. 

The  petition  as  originally  filed  was,  per- 
haps, subject  to  demurrer;  but  under  the 
amendment,  showing  that  the  pond  was  due 
solely  to  the  fill  made  by  the  city  in  the 
street  and  that  the  city  undertook,  as  was 
its  duty,  to  prevent  a  nuisance  by  running 
a  ditch  across  the  sidewalk  into  the  main 
gutter  of  the  street  the  municipality  would 
clearly  be  liable,  if  it  is  shown  that  a  nui- 


sance was  created  by  the  fact  that  the  city 
allowed  the  only  outlet  for  this  water,  which 
was  through  its  sidewcdk,  to  become  ob- 
structed, so  as  to  create  a  nuisance  with  , 
consequent  damages.  We  therefore  think 
that  the  trial  judge  erred  in  sustaining  the 
demurrer  and  dismissing  the  petition.  If  a 
municipal  corporation,  in  grading  a  street 
so  changes  the  natural  flow  of  the  drainage 
from  a  contiguous  lot  as  to  create  a  pond, 
and  to  render  a  street  drain  necessary  to 
prevent  the  hurtful  accumulation  of  stand- 
ing water,  and  In  porsuanee  of  its  duty  the 
municipal  eocporation  (V)ens  a  ditch  neces- 
sary for  the  discharge  of  this  water,  but 
thereafter  ];)ermits  it  to  become  obstructed, 
and  fails  to  remove  the  obstruction,  though 
requested  to  do  so,  and  if,  by  reason  of  'the  - 
fining  of  this  ditch,  which  is  in  the  street 
and  under  the  control  of  the  municipality, 
a  nuisance  is  created,  the  municipality 
would  be  liable  for  the  damage  caused  by 
the  continuance  of  tiie  nuisance,  even  though 
the  pond  might  be  located  on  private  prop- 
erty. The  liability  for  the  damage  caused 
by  a  nuisance  rests  primarily  upon  the  party 
whose  act  created  a  nuisance;  and  especial- 
ly is  this  true  where  it  is  within  the  power 
of  such  party  to  discontinue  the  oonditlon 
which  gave  rise  to  the  nuisance. 
Judgment  reversed. 


(10  Qa.  App.  887) 

WHITEHEAD  v.  MATOR,  ETC.,  OF  VI- 
ENNA.    (No.   3,493.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 
(SyUaluM  ly  the  Court.) 

1.  MXTNICIFAL  CORPOBATIONS   (|  79*)— WOBK- 

ufG  CiTT  Stbeets— Vauditt  or  Law. 
A  provision  In  the  charter  of  a  d^,  au- 
thorizing the  mayor  and  council  to  require  all 
male  residents  of  the  municipality  between 
the  ages  of  16  and  60  years  who  have  resided 
in  the  city  for  30  days  to  work  the  streets  of 
the  ci^,  or  to  pay  a  commutation  tax  in 
lieu  thereof,  is  valid  and  enforceable  as  pro- 
vided therein,  although  the  general  law  of  the 
state  designated  the  persons  subject  to  road 
duty,  where  the  alternative  road  law  is  in  effect 
as  ''between  the  ages  of  21  and  50  years.'* 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  i  79.*] 

2.  Municipal  Cobpobations  (§  79*)— Wobk- 
ING  City  Stheets— 'VALiniTT  of  Law. 
A  local  law  for  the  county  of  Dooly,  in 
wMch  the  dty  of  Vienna  is  located,  providing 
that  the  county  convicts  shall  work  the  main 
streets  through  the  city  of  Vienna,  does  not 
affect  the  valiai^  of  the  charter  provision  stat- 
ed in  the  first  headnote.  BoUi  local  law  and 
charter  provision  can  be  enforced,  and  there 
is  no  conflict  between  the  two. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporatioDs,  Dec  Dig.  {  79.*] 

Error  from  Superior  Court,  Dooly  C3ounty; 
U.  V.  Whipple,  Judge. 

Proceedings  by  the  Mayor  and  Council  of 
Vienna  against  Lewis  Whitehead  to  enforce 
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the  road  law.    Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

George  &  Woodward,  for  plaintiff  in  error. 
D.  li.  Henderson,  for  defendant  in  error. 

HILL^  C.  X  [1, 2]  The  state  has  yarious 
schemes,  subject  to  county  local  option,  as 
to  working  the  rural  public  roads.  Various 
ages  are  prescribed  as  to  persons  subject  to 
road  duty  under  these  different  schemes.  See 
Wright  ▼.  Sheppard,  5  Ga.  App.  298,  63  S. 
B.  48,  and  citations.  None  of  these  enact- 
ments relate  to  the  working  of  streets  in 
towns  and  cities.  As  to  this  the  municipal 
charter  in  each  case  controls. 

Judgment  affirmed. 


(10  Ga.  App.  821) 

H.  O.  DRAPER  &  GO.  t.  BURR  BIFO.  CO. 

(No.  8.474.) 

(Court  of  Appeals  of  Georgia.    Jan.  16, 1912.) 

f8yUahu9  5y  the  Court.) 

JusnoBs  or  thk  Pkaox  (|  97*)— Pboc9bdubs— 
Afpkal  to  Jubt. 

This  was  a  suit  in  a  justiee's  court  upon 
an  open  account,  yerified  by  the  affidavit  of 
the  plaintiff.  When  called  for  trial,  no  coun- 
ter affidavit  was  filed,  and  the  case  was  in  de- 
fault, and  judgment  was  rendered  for  the  plain- 
tiff. Subsequently  the  defendant  appeared  and 
ffied  a  plea,  and  entered  an  appeal  from  the 
judgment  to  a  jury  in  the  justice's  court. 
When  the  appeal  was  reached  for  trial,  the 
justice  struck  the  plea,  because  filed  too  late, 
and  dismissed  the  appeaL  On  certiorari  the 
justice  was  sustained.  Held,  no  error.  Civil 
Code  1910,  I  4730;  O'DeU  v.  Meacham,  114 
Ga.  010,  41  S.  E.  41;  Rockmore  v.  Cnllen  & 
Newman,  94  Ga.  648,  21  S.  E.  845. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec  Dig.  {  97.*] 

Error  from  Superior  Court,  Decatur  Coun- 
ty;  Frank  Park,  Judge. 

Action  by  the  Burr  Manufacturing  dkimpa- 
ny  against  H.  C.  Draper  &  (3o.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Jno.  R.  Wilson,  for  plaintiffs  In  error.  Rus- 
sell &  Custer  and  W.  O.  Fleming,  for  de- 
fendant in  error. 

HILI^  C.  J.    Judgment  afikmed. 


(10  Ga.  App.  375) 

JONES  V.  OTRY  et  aL     (No.  3,573.) 
(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(SyUahuM  hy  the  Oourt.) 

Nbw  Tbial  (§  70*)— Gboukds. 

No  error  of  law  is  complained  of,  and  the 
question  made  by  the  record  being  only  an 
issue  of  fact,  on  which  the  evidence  was  su£9- 
dent  to  support  the  verdict,  there  was  no 
error  in  overruling  the  motion  for  a  new  trial. 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Dec  Dig.  i  70.»] 

Error  from  City  Court  of  Jeffersonyille; 
li.  D.  Shannon,  Judge 


Action  between  J.  W.  Jones  and  W.  H. 
O'Pry  and  others.  From  the  Judgment,  Jones 
brings  error.    Affirmed. 

J.  D.  Shannon  and  Ll  D.  Moore,  for  plain- 
tiff in  error.  H.  F.  GrifiOn  and  R.  A.  Har- 
rison, for  defendants  in  error. 

HILL^  OL  J.    Judgment  affirmed. 

m  CtaL  App.  286) 

ESTEVB  BROS,  ft  CO.  ▼.  ROSENGRANT. 

(No.  8370.) 
(Court  of  Appeals  of  Georgia.    Jan.  16, 1912.) 

fSpUalmt  ly  ih€  Oawrt,) 

1.  EviDENCnS     (i     853*)-r-DOCUlfSlVTABT— Bixx. 

or  Sale. 

A  bill  of  sale  of  staves,  which  states  the 
number  sold,  where  located,  the  length,  and 
number  of  staves  of  each  length,  and  that  44 
per  cent,  were  made  of  red  oak,  and  that  all 
were  to  be  shipped  from  the  place  where  locat- 
ed to  designated  consignees,  was  suffi<dent  to 
admit  the  bill  of  sale  in  evidence.  This  de- 
scription pointed  out  with  sufficient  definiteness 
and  certamty  the  property  sold,  and  any  de- 
ficiencies as  to  identity  could  be  supplied  by 
parol.  Thomas  Lumber.  Co.  v.  T.  &  C.  Fur* 
niture  Co.,  120  Ga.  879,  48  S.  E.  333;  Beaty 
V.  Sears  &  Bennett,  132  Ga.  516,  64  S.  E.  321; 
Tiedeman  on  Sales,  §  233. 

[lid.  Note.—For  other  cases,  ses  Evidence, 
Dec.  Dig.  §  353.*] 

2.  Review  on  Appeai.. 

No  error  of  law  appears,  and  ths  evidence 
fully  supports  the  verdict. 

Error  from  City  Court  of  Savannah;  Davis 
Freeman,  Judge. 

Action  by  George  M.  Rosengrant  against 
Esteve  Bros.  &  Co.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

O'Byme,  Hartridge  &  Wright,  for  plain- 
tiffs in  error.  Wilson  &  Rogers,  for  defend- 
ant iA  error. 

HILL^  C  J.    Judgment  affirmed. 


(10  Oa.  App.  307) 

ATKINSON  v.  FOUNTAIN.     (No.  3,448.) 
(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(8yllabu9  by  the  Court  J 

1.  Chabok   of   Coubt  —  CONSTBUOnOlf  AB  A 
Wholb— No  Erbob. 

The  charge,  considered  in  its  entirety,  pre- 
sented the  law  applicable  to  the  issues  made 
by  the  pleadings  and  evidence  clearly  and  cor- 
rectly, and  most  favorably  to  the  contentions 
of  the  defendant.  Portions  of  the  charge,  to 
which  exceptions  are  taken,  when  considered 
separately  from  the  context,  contain  slight  in- 
accuracies but  could  not  have  confused  or  mis- 
led the  jury,  and,  when  considered  in  connec- 
tion with  the  charge  as  a  whole,  are  without 
any  material  error. 

2.  Railboads   (}  299*)— Ofkbation  — Aooi- 

DENT8  AT  CB08SIN0B--CABB  ReQUIBSD, 

Persons  crossing  the  track  of  a  railroad 
company  at  a  pubUc  road  crossing  are  entitled 
to  the  protection  of  the  statutes  regulating 
the  approach  of  locomotives  and  cars  to  the 
crossing,  no  matter  how  the  road  or  crossing 
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came  into  existence;  and  there  was  evidence 
from  which  the  jur^r  could  haye  inferred  that 
the  plaintiff  was  injured  at  a  public  crossing 
by  the  negUgence  of  the  defendant  in  the  vio- 
lation of  these  statutes. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  fi  299.*] 

8.  Opebatxor     or     Raiuioads  —  Speed     or 
Tbain. 

IrrespectiTe  of  the  question  whether  the 
plaintiff  was  injured  at  a  public  crossing,  or 
at  a  private  crossing,  there  was  evidence  that 
he  was  injured  by  the  defendant  in  running 
at  too  high  a  rate  of  speed,  and  in  failing  to 
exercise  ordinary  care  and  diligence  at  the 
place  of  the  injury,  especially  in  view  of  the 
proof  that  it  was  frequently  used  by  the  pub- 
nc  with  the  knowledge  of  the  defendant  com- 
pany. 

4.  SumCISNCT  OF  EVIDBNCB— No  Erbob. 

No  error  of  law  appears.  The  verdict  was 
small,  in  the  light  of  the  injuries  shown,  and 
amply  supported  by  the  evidence. 

Error  from  City  Court  of  Fitzgerald;  A 
Wall,  Judge. 

Action  by  J.  M.  Fountain  against  H.  M. 
Atkinson,  receiver.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

B.  Whitfield  and  Elkins  &  Wall,  for  plain- 
tiff in  error.  It,  Kennedy  and  McDonald  & 
Grantham,  for  defendant  In  error. 

HIIiL»  O.  J.    Judgment  affirmed* 


(10  Gfk  App.  360) 

crrr  of  sandbrsvillb  t.  stanlbt. 

(No.  3,560.) 
(Conrt  of  Appeals  of  Georgia.    Jan,  15, 1912.) 

(8yttabU4  by  the  Court.) 

1.  Demurbeb  to  Petition— Amendment. 

The  objections  raised  to  the  allegations 
of  the  petition  by  the  demurrer  were  fully  met 
by  appropriate  amendments,  and,  as  amended, 
the  petition  set  forth  a  good  cause  of  action. 

2.  Municipal  Cobpobations   (S  741*)— Ac- 
tions—Notice  OF  Claim  fob  Injuby. 

The  act  of  December  20,  1899  (AcU  1899, 
p.  74),  providing  that  notice  of  the  time,  place, 
and  extent  of  injury  to  persons  or  property 
claimed  to  have  been  inflicted  by  a  municipal 
corporation  shall  be  given  to  its  officers  be- 
fore suit  is  brought,  is  sufficiently  complied  with 
where  information  is  given  in  the  notice  with 
sufficient  definiteness  to  locate  the  property 
alleged  to  have  been  injured,  the  amount  of 
damages  claimed,  and  sufficient  data  to  enable 
the  city  authorities  to  examine  into  the  al- 
leged iniuries  and  determine  whether  the  claim 
should  be  adjusted  without  suit  In  other 
words,  a  substantial  compliance  with  the  stat- 
ute is  enouffh,  and  exactness  of  description  or 
nicety  of  pleading  is  not  required.  Smith  v. 
City  of  Mberton,  O  Ga.  App.  286,  63  S.  B.  48; 
Langley  v.  Ci^  of  Augusta,  118  Ga.  590  (11), 


45  S.  B.  486,  98  Am.  St  Rep.  133. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1562;  Dec  Dig.  § 
741.*] 

3.  Municipal  Cobpobations   (|  845*)  —  Ac- 
tions—Admissibilitt  OF  BVIDENCE. 

Where  suit  is  brought  against  a  munici- 
pality to  recover  damages  caused  to  the  prop- 
erty of  a  private  citizen  by  extending  tiirough 
the  property  an  open  sewer  containing  poison- 
ous sewage,  and  thus  destroying  to  a  large 
extent  its  value  for  pasturage,  for  which  pur- 


pose^ a  large  portion  of  it  was  used,  testimony 
tending  to  show  that  water  impregnated  with 
the  sewage  passing  through  the  land  was  so 
poisoned  thereby  that  stock  drinking  it  were 
killed,  and  that  the  use  of  the  land  for  pasture 
had  to  be  abandoned,  was  admissible  in  evi- 
dence, for  the  purpose  of  showing  the  deterio- 
ration in  value  of  the  property.  Langley  v. 
Augusta,  supra. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  §  845.*] 

4.  No  Bbbob— BviDENCE  Sufficient. 

No  error  of  law  appears,  and  the  evidence 
supports  the  verdict 

Brror  from  City  Court  of  Sandersville;  B. 
W.  Jordan,  Judge. 

Action  by  Mrs.  B.  M.  Stanley  against  the 
City  of  Sandersville.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

J.  R,  Hyman,  Bvans  &  ESvans,  and  J.  J. 
Harris,  for  plaintiff  in  error.  J.  S.  Adams, 
W.  B.  Armistead,  and  Hines  &  Jordan^  for 
defendant  in  error. 

HII^  0.  J*    Judgment  affirmed. 


(10  GfL  App.  8G1) 

CBNTRAL  OF  GBORGIA  RY.  CO.  T.  MAR- 
SHAIiL.     (No.  3,526.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(SyUabuB  ly  the  Court.) 

Appeal  and  Bbbob  (8  1094*)—Rbview— De- 
cisions of  Intebmediate  Coubt  —  Qttes- 
TioNs  OF  Fact. 

This  is  a  case  of  certiorari,  brought  to  re- 
view a  verdict  and  Judgment  for  |17,  and  rais- 
ing only  issues  of  fact,  on  which  the  evidence 
was  in  conflict  The  judgment  of  the  superior 
court,  approving  the  verdict  and  overruling  the 
certiorari,  will  not  be  disturbed. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  §S  4322-4352;  Dec.  Dig.  § 
1094.*! 

Brror  from  Superior  Court,  Bibb  County; 
W.  H.  Ftelton,  Judge. 

Action  by  W.  J.  Marshall  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

West  &  Dasher,  for  plaintiff  in  error.  O. 
0.  Hancock,  for  defendant  in  erroc 

HILI^  C.  J.   Judgment  affirmed. 


(10  Qa.  App.  346) 
BROOEB  et  aL  ▼.  A  WALLBR  &  CO. 
(No.  3,506.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(8yUahu9  by  the  Court.) 

Appeal  akd  Bbbob  (S  592*)  —  Disicissal  — 
Failubk  to  File  Bbibf  of  Bvidsivcb. 
Counsel  for  the  defendant  in  error  has 
moved  to  dismiss  the  bill  of  exceptions,  because 
it  sets  out  both  the  oral  and  the  documentary 
evidence,  without  briefing  in  accordance  with 
the  statute.  Upon  an  inspection  of  the  record 
the  motion  is  found  to  be  well  talcen,  especially 
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at  to  the  doemnentary  evidence.    The  motion 
is  granted* 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2618,  2620,  3126;  Dec. 
Dig.  §  592.*] 

Error  from  City  Ck)urt  of  Cartersville;  A. 
M.  Fonte,  Judge. 

Action  between  George  W.  Brooke  and 
others  and  A.  Waller  &  Oo.  From  the  judg- 
ment, Brooke  and  others  bring  error.  Af- 
firmed. 

Flnley  &  Henson,  for  plaintiffs  In  error. 
Paul  F.  Akin  and  Watt  H.  Mllner,  for  de- 
fendants in  error. 

POWELL^  J*    Writ  of  error  dismissed. 


aO  Ga.  App.  40tU 

FLAHITE  T.  STATE.     (No.  3,843.) 
(Gonrt  of  Appeals  of  Georgia.    Jan.  16,  1912.) 

(SpUalut  by  the  Court.) 

1.  FOBHKB  Decisions  Contboixinq. 

The  legal  questions  raised  by  the  assign- 
ments of  error  in  this  case  in  the  main  are 
of  the  same  general  character  as  those  dealt 
with  b7  this  court  in  the  cases  of  Gassidy  v. 
State,  72  S.  E.  939.  and  Jackson  t.  State,  Id. 
941,  decided  November  20,  1911,  and  are  folly 
controUed  by  the  decisions  in  these  cases. 

2.  Obiminai.  Law  (if  866,  1174*)— Dklibbk- 

ATIONS  or  JUBT. 

After  the  jurors  had  been  out  for  some 
time  considerinsf  of  their  yerdict,  it  was  not 
error  for  the  trial  jnd^e  to  have  them  btought 
into  court,  and  to  inquire  if  they  were  likely  to 
make  a  yerdict.  and  how  they  stood.    While  the 

gractice  of  asking  a  jury  in  a  criminal  case 
ow  they  stand  is  not  approved  by  a  majority 
of  this  court,  yet  where  the  trial  judge  says 
nothing  by  way  of  intimation  or  expression  of 
an  opinion  on  the  facts,  or  to  induce  the  jury 
to  make  a  verdict,  the  mere-  inquirv  would  be 
presumptively  harmless  and  especially  so  in 
a  case  bke  the  present  one,  where  the  evidence 
for  the  prosecution  demanded  the  verdict  of 
ffuilt.    Ball  y.  State,  9  Ga.  App.  102,  70  &  E. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  U  2069,  8170-3178;  Dec.  Dig. 
§1  866,  1174.*] 

&  Intoxicatzro  Lzquobs  (ft  139*)— Keeping 
LdQuoBS  or  Hazvd  at  **Placx  of  Busi- 
ness." 

The  following  charge  of  the  eomrt,  not 
only  embodied  a  correct  principle  of  law,  but 
was  concretely  applicable  to  *  the  evidence  in 
the  case:  "I  charge  you  that  if  qne  lives  at 
or  near  hie  place  of  business^  and  Iceeps  on 
hand  alcoholic,  spirituous,  or  mtoxicating  liq- 
uors in  his  dwelling  house,  and  said  dwelling 
house  is  used  in  connection  with  his  place  of 
business  as  part  of  the  place  of  business,  and 
the  purpose  of  keeping  such  liquors  in  said 
dwelling  is  to  have  such  liquors  conveniently 
located  to  the  immediate  place  of  business, 
such  dwelling  house  would  be  in  law  a  part  of 
the  'place  of  business,'  and  such  keepmg  on 
hand  with  such  purpose  would  be  a  violation  of 
the  law,  and  would  be  having  and  keeping  on 
hand  alcoholic,  spirituous,  and  intoxicating 
liquors  at  one's  place  of  business." 

[Bki.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Dec.  Dig.  S  139.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5390--5392.] 


4.  Intoxicating  Liquors  (J  139*)— Keeping 
liiQUOBs  on  Hand  at  Place  of  Business. 
The  following  excerpt  from  the  charge 
contains  a  correct  principle  of  law  and  one  per- 
tinent to  the  evidence  in  the  case:  *'I  charge 
you  that  all  parts  of  one's  place  of  business, 
including  rooms,  closets,  stairs,  yards,  and 
courts  used  in  connection  with  the  place  of 
business  itself,  are  a  part  and  parcel  of  the 
place  of  business." 

No  error  of  law  appears  and  the  evidence 
strongly  supports  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  §  139.*J 

Error  from  City  Court  of  Macon;  Robt» 
Hodges,  Judge. 

Mr^.  J.  J.  Flahlve,  alias  M.  O.  Flahive^ 
was  convicted  of  keeping  intoxicating  liq* 
uors  on  band  at  her  place  of  business,  and 
brings  error.'    Affirmed. 

Jno.  P.  Ross,  for  plaintiff  in  error*  W» 
J.  Grace,  Sol.  Qen.,  for  the  State. 

HILIi,  C  J.    Judgment  afiElrmed. 


(10  GcL-App.  289> 
QUEEN  mS.  CO.  v.  PETERS.     (No.  8,402.) 
(Court  of  Appeahi  of  Georgia.    Jan.  15,  1912.) 

(SyUahu9  hy  the  Court,) 

1.  Removal  or  Causes  ((  109*)  —  Reicaitd* 
iNo  Cause  to  State  Goubt— Effect. 

The  judgment  of  the  United  States  Circuit 
Court,  remanding  a  case  to  the  state  court 
from  which  it  has  been  removed,  is  final,  and 
it  is  the  duty  of  the  state  court  to  receive  ju- 
risdiction and  proceed  with  the  trial 

[£jd.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  |  235;  Dec  Dig.  §  109.*] 

2.  INSUBANCB  (§  156* )— Validity  of  Cow- 
TBACT— Deceased  Pseson  as  Insured. 

Courts  .will  draw  every  reasonable  deduc- 
tion to  uphold  contracts  of  insurance.  A  con- 
tract of  insurance  issued  in  the  name  of  a  dead 
man  as  the  insured  will  not  for  that  reason 
alone  be  held  invalid.  Unless  it  appears  to  the 
contrary,  the  company  will  be  presuihed  to 
have  known  the  fact  that  the  person  named  as 
the  insured  was  dead,  and  that  the  contract 
was  made  for  the  benefit  of  the  person  or  per- 
sons representing  the  estate.  And  especially  is 
this  true  where  the  policy  itself  expressly  pro- 
vides that,  ''wherever  in  this  policy  the  word 
insured'  occurs,  it  shall  be  held  to  include  the 
legal  representatives  of  the  insured.'* 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Dec  Dig.  S  156.*] 

3.  INSUEAKOS  (fi  024*)- Action  on  Poliot— 
Pabtt. 

The  administrator  on  the  estate  of  the  in- 
sured is  the  proper  personal  representative  or 
the  insured  intestate  to  sue  on  a  poUcy  con- 
tract issued  in  the  name  of  the  insured  intea* 
tate. 

[£3d.  Note.— For  other  cases,  see  Insurance. 
Dec.  Dig.  §  824.*] 

4.  Insurance  (§675*)— Actions  on  Poijoies 
— Attoenet's  Fees  and  Dahaoes. 

Where  the  amount  of  the  yerdict  is  sub- 
stantiaUy  less  than  the  amount  claimed  in  the 
proofs  of  loss  and  sued  for,  a  yerdict  for  attor- 
ney's fees  and  damages  was  unauthorised.  Be* 
sides,  the  question  of  law  involved  in  the  pres- 
ent case  was  sufficiently  doubtful  and  important 
to  rebut  the  existence  of  bad  faith  on  the  part 
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sea  samt  topic  and  smUoa  NUMBER  in  Deo.  Dig.  4  Am,  Dig.  Key  No.  Sarlos  ft  Rop'r  indazos. 


<3a.) 


QUEEN  INB.  00.  t.  PETERS 


B37 


of  the  company  in  Its  refusal  to  pay  the  policy 
and  in  contesting  its  yalidity. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  §  675.*] 

Error  from  City  Oourt  of  Moultrie;  J.  D. 
McKoizie,  Judge. 

Action  tyy  Beulah  Peters,  administratrix, 
against  the  Qneen  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed,  with  directions. 

King,  Spalding  &  Underwood,  for  plain- 
tiff in  error.  J.  A.  Wilkes  and  Shipp  As 
Kline,  for  defendant  in  error. 

HTTiL,  O.  J.  Mrs.  Beulah  Peters,  adminis- 
tratrix of  M.  Mathls,  sued  the  Queen  In- 
surance Company  upon  a  policy  of  Insurance 
issued  in  the  name  of  M.  Matliis,  covering  a 
tuilding  and  the  furniture  therein.  The  ver- 
dict was  for  plaintiff  for  $1,300  on  the 
building,  $250  as  attorney's  fees,  and  12^ 
per  cent,  damages.  At  the  proper  time  ap- 
plication was  made  to  remove  the  case  to 
the  Circuit  Court  of  the  United  States  upon 
the  ground  of  diversity  of  citizenship.  The 
judge  of  the  state  court  refused  to  pass  an 
order  of  removal,  being  of  the  opinion  that 
the  attorney's  fiees  sued  for  under  Civil 
Code  1910,  §  2549,  were  part  of  the  costs  and 
could  not  be  computed  In  calculating  the  nec- 
essary jurisdictional  amount.  There  was  no 
exception  to  this  judgment  of  the  state 
court.  Subsequently  the  record  was  filed  in 
the  United  States  court,  and  on  a  hearing 
before  the  judge  of  that  court  the  case  was 
remanded  for  trial  to  the  state  court,  Judge 
Speer  concurring  in  the  view  of  the  former 
court,  and  over  objection  by  the  defendant 
the  case  proceeded  to  trial  in  the  state 
court  The  evidence  is  not  in  conflict,  and 
briefly  stated  is  as  follows: 

The  policy  of  insurance  q.ued  upon  was 
issued  by  the  Queen  Insurance  Company 
January  2,  1908,  in  the  name  of  "M.  Mathls" 
as  the  insured;  no  other  person  being  men- 
tioned, nor  any  words  of  description  added. 
The  fire  which  destroyed  the  property  cov- 
ered by  the  policy  took  place  on  December 
8, 1900.  The  policy  was  in  force  at  the  time 
of  the  fire.  On  February  1,  1909,  the  plain- 
tiff, Mrs.  Beulah  Peters,  was  duly  appointed 
administratrix  upon  the  estate  of  M.  Mathis, 
who  was  dead  when  the  policy  was  issued, 
having  died  in  January,  1897.  He  left  sur- 
viving him  a  widow  and  six  children,  the 
plaintiff  being  one  of  them,  and  the  widow 
was  still  in  life  when  the  suit  was  flled. 
M.  Mathis  left  no  debts,  and  left  other  prop- 
erty besides  that  covered  by  the  policy.  No 
other  administration  was  ever  had  upon 
his  estate.  Except  proof  of  the  value  of  the 
property  insured  and  destroyed,  and  what 
would  constitute  reasonable  attorney's  fees, 
no  oral  testimony  was  introduced.  The  doc- 
umentary evidence  consisted  of  exemplified 
copies  of  letters   of  administration,   deeds 


showing  tiUe  to  the  property  in  M.  Mathis, 
the  policy  of  insurance  declared  upon,  proofs 
of  loss  by  the  administratrix,  agreed  state- 
ment as  to  the  ranoval  proceedings,  and  ad- 
missions of  death  of  M.  Mathis,  relationship, 
etc.,  recited  above.  While  there  are  several 
grounds  of  error  in  the  motion  for  a  new 
trial,  all  of  them  can  be  properly  condensed 
into  two:  (1)  As  to  the  jurisdiction  of  the 
court;  (2)  as  to  the  validity  of  the  policy 
contract. 

[1]  1.  We  do  not  deem  it  necessary  to  de- 
cide the  question  of  jurisdiction,  or  to  de- 
termine whether  the  attorney's  fees  claimed 
should  be  regarded  as  costs  or  as  damages. 
In  view  of  the  language  of  the  statute  of 
this  state  in  allowing  the  recovery  of  25  per 
cent  on  the  liability  in  addition  to  the  loss, 
and  the  decisions  of  this  oourt  and  the  Su- 
preme Court,  we  are  inclined  to  think  that 
attorney's  fees  allowed  in  such  cases  are 
a  substantive  part  of  the  damages,  and  are 
not'  "costs."  avU  Code  1910,  If  2549,  5992 ; 
Missouri  Insurance  Co.  v.  Lovelace,  1  Oa. 
App.  449  (6),  58  S.  JS.  93;  Traders'  In- 
surance Co.  ▼.  Mann,  118  Ga.  385,  45  S.  B. 
426.  Irrespective  of  this  question,  however, 
the  decision  of  the  learned  judge  presiding 
in  the  United  States  Circuit  Oourt  is  final  on 
the  subject  of  jurisdiction.  Peters  v.  Queen 
Ins.  Co.  (C.  C.)  182  Fed.  112.  Even  if  the 
judge  of  the  state  court  had  granted  an  or- 
der of  removal  when  the  at>plication  was 
made  to  him,  when  the  federal  court  re- 
manded it  to  the  state  court,  it  was  the  du- 
ty of  the  state  court  to  receive  jurisdiction 
and  proceed  as  if  the  erroneous  order  of 
removal  had  not  been  granted.  4  Fed.  St 
Ann.,  pp.  258,  259,  and  citations.  In  other 
words,  the  jurisdiction  of  the  state  court 
would  not  have  been  lost,  but  only  suspend- 
ed, and  when  the  case  was  remanded  the 
quj3stion  of  jurisdiction  was  finally  settied. 
We  do  not  mean  to  say  that  the  defendant, 
when  the  application  was  made  in  the  state 
court  to  remove  and  was  refused,  could  not 
have  preserved  exceptions  pendente  lite,  or 
that,  when  the  judge  of  the  federal  court 
remanded  the  case  to  the  state  court  for 
trial,  an  appeal  could  not  have  been  had 
to  the  United  States  Circuit  Court  of  Ap- 
peals. But  neither  was  done,  and  the  ques- 
tion of  jurisdiction  is  settled  by  the  deci- 
sion of  the  federal  court,  remanding  the 
case  for  trial  to  the  state  court 

[2]  2.  Was  the  contract  valid?  The  plain- 
tiff in  error  says  not,  because  M.  Mathis  was 
dead  when  the  policy  was  Issued,  and  a  dead 
man  cannot  contract  and  there  must  be  '*par- 
ties  able  to  contract  a  consideration  moving 
to  the  contract  the  assent  of  the  parties  to 
the  terms  of  the  contract,  and  a  subject-mat- 
ter upon  which  it  can  operate."  Civil  Code 
1910,  I  4222.  Oertahily  the  insurance  com- 
pany made  a  contract  of  insurance  with  some 
one.    It  received  from  some  one  the  premium 


•Tor  otiMT  CAMS  Ma  Munt  topic  and  Motion  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


538 


78  SOUTHEASTBRN  RBPORTBB 


(Qm. 


as  a  consideration  for  the  contract,  and  there 
was  the  property  insured  as  the  subject-mat- 
ter. It  may  he  conceded  that  a  ''dead  per- 
son** cannot  make  a  contract  But  cannot  a 
person  having  an  insurable  interest  tn  the 
property  make  a  contract  of  insurance  in 
the  name  of  the  dead  person,  for  the  benefit 
of  his  estate  or  some  one  having  an  insura- 
ble interest  in  the  property  covered  by  the 
contract?  Would  not  the  "other  party"  to 
the  contract,  who  had  paid  the  company  the 
premium,  or  the  party  having  an  interest  in 
the  property,  be  the  applicant  for  the  insur- 
ance? As  matter  of  common  knowledge,  we 
know  that  business  is  frequently  continued 
in  the  names  of  individuals  or  firms  long 
after  the  individuals,  or  all  the  members  of 
the  original  firm,  have  died.  Is  it  unusual, 
unreasonable^  or  illegal  for  the  heirs  of  an 
estate,  before  division,  or  the  legatees  before 
distribution,  or  the  legal  representatives  of 
an  estate,  to  continue  the  business  and  to 
make  contracts  in  the  name  of  the  testator 
or  intestate?  It  cannot  be  doubted  that  if 
the  insurance  company  in  the  Instant  case 
had  knowledge  when  the  policy  was  issued 
that  "M.  Mathis"  was  dead,  and  knew  who 
were  the  real  parties  at  interest,  it  would  be 
bound.  It  could  not  in  good  faith  with  such 
knowledge  make  the  contract  and  receive  the 
premium,  and  then  deny  the  validity  of  the 
contract 

EiVery  reasonable  int^idment  and  every 
reasonable  presumption  must  be  indulged  in 
to  uphold  the  contract  Is  it  unreasonable 
that  the  company  should  be  deemed  to  know 
with  whom  it  contracted,  and  whether  M. 
Mathis  was  then  alive,  or,  if  dead,  whether 
the  person  who  paid  the  premium  was  pre- 
sumptively interested  in  the  property?  The 
evidence  does  not  positively  disclose  who  did 
in  fact  take  out  this  policy,  or  who  paid  the 
premiums.  Probably  M.  Mathis  during  his 
life  took  out  the  original  policy,  and  his  chil- 
dren and  heirs  renewed  it  from  year  to  year 
in  his  name.  There  had  been  no  division  of 
the  estate.  We  hold  it  fairly  inferable  that 
some  person  with  an  Insurable  Interest  in 
the  property  made  the  contract  with  the  com- 
pany and  paid  the  premiums,  in  the  absence 
of  positive  evidence  to  the  contrary,  and  we 
are  unwilling  to  declare  the  contract  of  in- 
surance invalid  at  the  instance  of  the  insur- 
ance company.  It  ioas  alive,  made  the  con- 
tract, received  consideration  therefor  in  the 
premium,  and  the  loss  insured  against  ad- 
mittedly occurred.  To  declare  the  contract 
invalid  would  certainly  damage  the  "other 
party."  To  uphold  it  cannot  damage  the 
company,  for  it  agreed  to  pay  the  loss  to  the 
one  having  an  insurable  interest  in  the  prop- 
erty or  to  his  personal  representatives,  and 
the  contingency  insured  against  happened. 

Besides,  we  think  the  provisions  of  the  poli- 
cy contract  itself  cover  the  very  auestion  now 
discussed.     The  policy  expressly  provides: 


"Whenever  in  this  policy  the  word  'insured* 
occurs,  it  shall  be  held  to  include  the  legal 
representatives  of  the  insured."  We  are 
aware  that  this  provision  is  inserted  in  poli- 
cies of  insurance  to  meet  any  change  in  the 
title  caused  by  the  death  of  the  insured ;  but 
it  is  broad  enough  to  embrace  the  facts  of 
the  present  case.  Under  this  provision  the 
contract  was  made,  not  only  for  the  benefit 
of  the  "insured,"  but  for  his  "legal  repre- 
sentatives." Here  the  facts  show  that  the 
plalntift  is  not  only  the  "legal  representa- 
tive" of  the  insured,  but  la  part  owner  of  the 
property  insured,  in  both  capacities  having 
an  insurable  interest  This  clause  in  the 
policy  establishes  a  privity  between  the  com- 
pany and  the  legal  representatives  of  the 
insured.  Where  no  hurtful  fraud  is  proved 
in  the  procurement  of  a  contract  of  insur- 
ance, and  the  premiums  are  paid  at  the  time 
of  the  loss,  the  company  should  be  held  to 
performance,  unless  some  reason  stronger 
than  mere  technical  objection  is  presented, 
and  one  demanded  by  substantial  justice  and 
clear  law.  We  conclude  that  the  trial  judge 
did  not  err  in  holding  that  the  contract  was 
valid. 

[3]  3.  Neither  do  we  think  that  there  was 
any  necessity  to  reform  the  contract,  or  that 
the  administratrlz  was  not  the  right  party 
plaintiff.  We  presume,  from  the  fact  that 
an  administratrix  was  appointed,  in  view  of 
the  admission  that  the  intestate  left  no  debts, 
that  the  estate  had  not  been  settled  by  con- 
sent of  the  heirs.  The  administratrix  was 
the  personal  representative  of  the  ihtestate, 
to  collect  debts  due  the  estate.  Indeed*  we 
think  the  insurance  company  could  legally 
have  required  the  appointment  of  an  admin- 
istrator before  paying  the  loss.  Under  Civil 
Code  1910,  §{  8657,  3929,  and  3933,  and  the 
decision  in  Greenfield  v.  Mclntyre,  112  Ga. 
691,  38  S.  B.  44,  the  heirs  of  the  intestate 
insured  could  not  bring  suit  on  the  policy 
without  alleging  and  proving  that  there  was 
no  administration. 

[41  4.  The  verdict  for  attorney's  fees  and 
damages  was  not  warranted,  for  two  rea- 
sons: Elrst,  the  amount  claimed  to  be  due 
on  proof  of  loss  and  sued  for  was  $1,500,  and 
the  verdict  was  for  $1,300.  This  was  equiva- 
lent to  finding  that  the  company  was  justi- 
fiable in  resisting  the  claim.  Southern  Mu- 
tual Insurance  Go.  v.  Turnley,  100  Ga.  303, 
27  S.  E.  975;  Insurance  Co.  v.  E311ington,  94 
Ga.  i785,  21  S.  EI  1006;  Insurance  Co.  v. 
Shepherd,  85  Ga.  765  (2),  12  S.  B.  1&  The 
evidence  did  not  show  bad  faith  in  refusing 
to  pay  the  loss,  and  the  legal  questions  made 
were  sufficiently  doubtful  and  important  to 
warrant  the  company  in  contesting  the  suit 

The  judgment  is  affirmed,  with  direction 
that  the  plaintiff  write  off  from  the  judg- 
ment the  amount  received  as  attorney's  fees 
and  damages. 

Judgment  affirmed*  with  direction. 
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BiAYOB,  etc.,  OF  CITY  OF  MACON  ▼.  MOR- 

BIS.     (No.  3,423.) 
{Court  of  Appeals  of  Georc^    Jan.  15,  1912.) 

(SyUahiu  hy  the  Court.) 

1.  Appeal  and  Ebbob  ({  1001*)— Revikw— 
Questions  or  Fact. 

The  eyidence,  though  apparently  prepon- 
derating against  the  verdict,  is  nevertheless 
not  legally  inadequate  to  make  the  finding  of 
the  juiy  conclusive  on  this  court  as  to  the 
facts  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  3922,  392^-3934;  Dec. 
Dig.  I  1001.*] 

2.  MUNIdPAI.  COBPQBATIONS  ({§  769,  821*)— 

ToBTS— Defects  in  Stbebts— Question  vob 

JUBY. 

Where  territory  is  lawfully  annexed  to  a 
dtyt  the  new  area  becomes  *'a  part  of  the  city 
for  all  municipal  purposes,*'  and  the  public 
highways  therein  become  streets  of  the  city, 
and  the  city  becomes  chargeable  with  the  du^ 
of  using  reasonable  diligence  in  seeing  that 
they  are  placed  and  kept  in  such  condition  as 
will  make  passai^e  thereon  reasonably  safe. 
As  to  defects  existing  in  the  highway  at  the 
time  of  the  annexation,  the  city  does  not  be- 
come chargeable  with  liability  until  it  has  dis- 
eovered  them,  or,  in  the  exercise  of  ordinary 
and  reasonable  diligence,  should  have  discov- 
ered them,  and  until  it  has  then  had  a  reason- 
able opportunity  to  remedy  thenL 

(a)  What  is  a  reasonable  time  or  opportunity 
in  these  respects  is  ordinarily  a  question  for 
the  jury,  to  be  determined  upon  a  considera- 
tion of  all  the  illustrative  facts  as  they  may  ap- 


[BkL  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Die.  §§  1595-1600,  174&- 
1757;    Dec  Dig.  M  759,  821.*] 

3.  Municipal  Cobpobations  (i  790*)— Tobtb 
— Deixct  in  Stbeets— Notice  of  Defect. 
Policemen,  unless  what  may  be  called 
their  common-law  duties  have  been  enlarged, 
are  mere  peace  officers,  not  chargeable  with 
the  duty  of  observing  or  inspecting  the  condi- 
tion of  the  city  highways,  and  in  such  cases 
are  not  channels  for  the  communication  of  im- 
pBed  notice  to  the  city  of  defects  in  a  street; 
but  the  city  may  enlarge  their  powers  by  ordi- 
nances, rules,  or  instructions  affecting  their 
employment,  and  putting  on  them  the  duty 
of  Inspecting  for,  and  oi  reporting  as  to,  de- 
fects, and  in  that  event  notice  and  negligence 
may  be  implied  through  thenL 

(a)  A  like  rule  apphes  as  to  employes  of  the 
sanitary  department  Primarily  they  would 
be  concemea  only  with  matters  relating  to  the 
public  health;  but  the  d^  may  put  on  them 
the  doty  of  observing  and  reportmg  the  con- 
dition of  other  things  (e.  g.,  the  condition  of 
drains  and  sewers  m  the  highways),  and  in 
that  event  notice  and  negligence  may  be  im- 
plied through  them. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  tt  1645,  1646;  Dec. 
Dig.  i  790.*] 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  Ruth^  Morris  against  the  Mayor 
and  Council  of  the  City  of  Macon.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

On  March  4,  1910,  certain  contiguous  sub- 
orbs  of  considerable  area  were  annexed  to 
the  dty  of  Bilacon,  as  a  result  of  an  elec- 


tion held  under  a  special  act  of  the  G^eneral 
Assembly.  In  this  new  territory  there  were 
a  number  of  highways  previously  kept  up 
by  the  county  authorities;  and  one  of  these 
was  known  as  Giles  street  Early  in  the 
night  of  March  11,  1910,  Mrs.  Morris,  plain- 
tiff, started  tx>  the  home  of  her  sister,  who 
lived  on  Qiles  street  She  had  never  previ- 
ously been  on  the  street  She  left  the  street 
car  at  a  nearby  point,  and  as  she  was  go- 
ing down  Giles  street  on  what  was  not, 
strictly  speaking,  a  sidewalk,  but  was  a  part 
of  the  street  (on  its  edge  nearest  the  prop- 
erty line)  which  was  commonly  used  by  pe- 
destrians, she  fell  Into  an  unguarded  sewer 
opening  and  was  Injured.  The  contour  of 
the  street  surftice  was  such  as  to  hide  the 
opening  from  any  one  approaching  from  the 
direction  she  came,  especially  at  night,  but 
could  easily  be  seen  by  any  one  traveling  the 
street  in  the  opposite  direction.  The  danger 
of  the  situation  was  Inherent  in  the  method 
of  its  original  construction,  which  was  done 
by  the  county  authorities.  She  sued  the  city 
for  damages  because  of  her  injury,  and  re- 
covered a'  verdict  of  $1,000.  No  negligence 
on  the  plaintiff's  part  is  asserted.  It  is  also 
practically  conceded  that  the  sewer  was 
originally  constructed  and  maintained  by  tbe 
county  authorities  in  a  negligent  way.  The 
defense  of  the  dty  Is  that  It  did  not  know 
of  this  defect  In  the  highway,  and  that  it 
had  not  had  control  over  this  new  territory 
long  enough  for  negligence  to  be  Imputed  to 
it  for  not  discovering  and  relieving  the  dan- 
gerous situation.  The  case  comes  to  this 
court  on  exceptions  filed  by  the  city  to  the 
overruling  of  a  demurrer  to  the  petition  and 
to  the  refusal  of  a  new  trial. 

Lane  &  Park,  for  plaintiff  in  error.  J. 
F.  Urguhart,  Jno.  P.  Ross,  and  Akerman  & 
Akerman,  for  defendant  In  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  [1]  1.  If  we  had  the  power  of  a 
trial  Judge  as  to  granting  a  new  trial  on  the 
facts  of  a  case,  we  would  grant  one  in  this 
case.  If  we  had  been  on  the  Jury,  we  would 
not  have  found  the  dty  liable.  There  are 
in  the  record  complete  photographs  of  the 
scene  of  the  Injury,  and  when  we  look  at 
them,  and  see  how  little  there  was  to  at- 
tract any  Immediate  attention  to  the  danger 
Inddent  to  the  method  in  which  this  sewer 
had  been  located  and  constructed,  when  we 
consider  what  short  time  the  dty  had  had  to 
look  over  Its  vast  newly  acquired  area,  and 
to  discover  and  remedy  such  previously  ex« 
isting  conditions  as  were  likely  to  cause  hurt 
therein,  when  we  ask  ourselves  If  any  body 
of  prudent  men,  situated  as  the  munldpal 
body  of  Macon  was  situated,  would  likely 
have  discovered  and  remedied  this  particular 
defect  In  the  mere  week's  time  that  had 
elapsed  between  the  date  of  the  annexation 
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of  tlie  territory  and  the  date  of  the  injury, 
it  seems  to  ns  that  the  Jury's  finding  of  neg- 
ligence rests  on  a  very  meager  basis.  But 
it  is  nothing  new  for  ns  to  say  that  the 
Jurisdiction  of  the  Jury  to  settle  the  facts  is 
as  finales  is  this  court's  Jurisdiction  to  de- 
termine the  law,  and  their  finding  of  fact  is 
entitled  to  the  same  respect  from  us  as  our 
decision  on  the  law  is  entitled  to  receive 
from  them.  And  no  doubt,  if  a  reciprocity  of 
criticism  were  allowable,  some  of  our  deci- 
sions as  to  the  law  would  seem  as  absurd 
to  the  Jurors  as  their  finding  of  facts  seems 
to  us  in  this  case.  There  is  a  point  at  which 
facts  cease  to  be  Issuable  and  the  Jurisdic- 
tion of  the  Jury  is  withdrawn  for  the  la<^ 
of  anything  for  them  to  decide,  when 'all  the 
evidence  and  all  the  inferences  to  be  drawn 
therefrom  so  irresistibly  point  to  only  one 
way  as  to  leave  no  "scope  for  legitimate  rea- 
soning by  the  Jury,"  and  the  only  conclusion 
deducible  from  the  facts  is  a  matter  of  law, 
which  the  court  may  declare;  but  we  can- 
not say  that  that  point  has  been  reached  in 
this  case.  Hence  we  must  abide  by  the  find- 
ing of  the  jury,  as  much  as  it  may  shock  us. 
[2]  2.  When  the  borders  of  the  city  of  Ma- 
con were  so  enlarged  as  to  take  in  new  ter- 
ritory, that  territory  became  at  once  "a  part 
of  the  city  for  all  municipal  puri>oses,"  and 
such  public  highways  as  had  been  previously 
maintained  thereon  became  city  streets,  and 
the  city  became  chargeable  with  the  duty  of 
using  reasonable  care  and  diligence  to  place 
them  in  reasonably  safe  condition  for  public 
passage.  City  of  Columbus  v.  Ogletree,  102 
Ga.  2d3, 29  S.  E.  749.  As  to  dangerous  and  de- 
fective conditions  existing  in  the  highways 
at  the  time  of  the  annexation,  the  city  did 
not  become  chargeable  with  liability  until 
after  it  had  discovered  them,  or  until  after 
such  a  length  of  time  had  elapsed  that  In  the 
exercise  of  ordinary  diligence  it  should  have 
discovered  them,  and  after  it  had  then  had 
reasonable  opportunity  to  take  the  necessary 
steps  to  remedy  them.  The  case  of  City  of 
Richmond  v.  Mason,  109  Va.  546,  65  S.  B.  8, 
is  relied  on  by  the  plaintiff  in  error.  The 
decision  in  that  case  is  very  strongly  written, 
and  runs  along  the  line  that  a  city  does  not 
become  immediately  liable  for  the  defective 
condition  of  highways  in  annexed  territory, 
that  it  must  have  a  reasonable  time  in  which 
to  discover  and  then  to  remedy  such  condi- 
tions, that  even  five  months  may  not  be  an 
unreasonable  length  of  time  for  t^at  purpose, 
and  that  what  is  a  reasonable  time  is  a  mix- 
ed question  of  law  and  of  fact  It  is  to  be 
seen  that  the  ruling  there  is  perfectly  con- 
sistent with  what  we  are  now  deciding.  In 
that  case  the  verdict  in  the  plaintlfTs  favor 
was  set  aside  because  the  trial  court  refused 
to  allow  the  city  to  show  the  recency  of  the 
annexation  and  the  extent  and  condition  of 
the  new  area,  and  to  show  what  it  had  done 
to  remedy  conditions  therein.  In  the  present 
case  proof  of  all  these  things  was  allowed 
bx  the  trial  court,  and  was  passed  on  by  the 


Jury  under  full,  fair,  and  appropriate  in- 
structions. 

[3]  8.  The  other  serious  question  in  the 
case  is  as  to  how  far  the  city  was  responsible 
for  the  failure  of  its  sanitary  inspectors  and 
its  policemen  to  acquire  knowledge  of  the 
dangerous  condition  of  this  sewer,  which  was 
not  a  part  of  the  city's  system  of  sanitary 
sewerage,  but  was  used  for  surface  drain- 
age. As  to  the  sanitary  inspectors,  the  City 
Code  put  on  them  the  duty  of  daily  gener- 
al sanitary  inspection  of  "the  condition  of 
streets,  sidewalks,  pavements  and  street  gufe* 
ters,  and  the  relative  level  of  lots  and  streets 
and  the  system  of  drainage  and  sewers.  In 
every  lot,  street  and  alley."  Also  in  a  book 
which  denominated  itself  on  its  title  page  as 
the  "Rules  and  Regulations  Adopted  by  the 
Mayor  and  Council  of  the  City  of  Macon  for 
the  Government  of  the  Department  of  Police 
of  said  City,"  dnd  which  according  to  the 
testimony  was  the  official  book  of  rules  kept 
in  the  headquarters  of  the  police  departm^it 
and  furnished  to  the  policemen  by  the  mayor 
and  council  for  their  guidance,  were  two 
rules  requiring  policemen  to  observe  the  con- 
dition of  streets,  sidewalks,  and  alleys,  and 
to  report  anything  likely  to  produce  danger. 
In  City  of  Columbus  v.  Ogletree,  96  Ga«  177, 
22  S.  D.  709,  it  is  decided  that,  unless  the 
dty  has  enlarged  what  may  be  called  the 
common-law  powers  of  its  policemen,  they 
are  mere  peace  officers,  charged  with  no  duty 
respecting  the  condition  of  streets  and  side- 
walks, and  that,  therefore,  they  were  no  such 
agents  of  the  dty  as  to  be  channels  for  the 
communication  of  implied  notice  of  defects 
in  the  streets.  In  the  same  case,  as  reiK)rt- 
ed  in  102  Ga.  293*  29  S.  £2.  749,  it  is  held 
that  **an  ordinance  making  it  the  duty  of 
policemen  to  report  to  the  lieutenants  of  po- 
lice all  footways,  bridges,  and  sidewalks  re- 
quiring repairs  necessarily  renders  it  incum- 
bent on  the  lieutenants  to  report  upon  the 
same  to  the  authorities  whose  duty  it  is  to 
have  the  needed  repairs  made,  and  therefore 
under  such  an  ordinance  notice  to  a  police- 
man or  a  lieutenant  of  a  defective  or  danger- 
ous place  in  a  sidewalk  is  notice  to  the  city.** 
It  seems  that  a  like  rule  should  apply  as  to 
sanitary  inspectors.  Primarily  the  sanitary 
department  is  concerned  only  with  matters 
affecting  the  public  health,  but  its  officers 
may  be  charged  by  action  of  the  dty  coun- 
cil with  the  further  duty  of  observing  and 
reporting  other  matters. 

Now,  the  dty  cannot  discharge  the  duty 
it  owes  the  public  of  being  reasonably  dili- 
gent to  discover  defects  in  its  streets  with- 
out having  some  agents  or  agent  to  perform 
the  service  of  observation  and  inspection! 
It  Is  a  very  appropriate  service  to  place  upon 
the  police  department  liikewise,  so  tax  as 
the  safety  of  the  streets  for  public  passage 
is  affected  by  the  location  and  condition  of 
drains,  sewers,  and  culverts,  it  is  an  ap- 
propriate service  to  require  of  the  employes 
in  the  department  having  drains  and  sewers 
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in  charge.  We  do  not  think  tliat  the  court 
erred  in  allowing  these  ordinances  and  rules 
to  be  read  in  evidence,  or  in  submitting  to 
the  Jury  the  question  as  to  whether  through 
these  employes  notice  to  the  city  and  negli- 
gence were  to  be  implied.  A  distinction  is 
asserted  between  ordinances  placing  the  duty 
of  inspection  on  policemen,  and  mere  rules 
or  instructions  Issued  to  the  police  depart- 
ment to  the  same  effect  We  see  no  reason 
for  making  a  difference.  The  Important 
thing  is  that  this  was  one  of  the  methods  re- 
sorted to  by  the  dty  of  performing  Its  duty 
of  acquiring  knowledge  of  the  condition  of 
Its  streeta  It  Is  plain  from  the  evidence 
that  policemen  In  Maoon  were  employed  with 
respect  to  these  rules,  and  that  the  govern- 
ing body  of  the  city  was  accustomed  to  act 
upon  the  reports  made  under  them.  No  one 
can  read  the  testimony  on  this  subject  in 
the  record,  and  doubt  that  the  policemen  of 
Macon  are  more  than  mere  peace  officers. 

There  are  some  assignments  of  error  in 
the  record  which  we  have  not  taken  up  for 
discussion;  but  they  are  either  controlled 
by  the  points  that  have  been  discussed,  or 
are  of  too  small  importance  to  Justify  the 
grant  of  a  new  trial,  even  if  they  are  well 
taken. 

Judgment  affirmed. 

(10  Qa.  App.  817) 

ILLINOIS  CENT.  R.  CO.  v.  DOUGHTY. 

(No.  8,463.) 

(Court  of  Appeals  of  Georgia.    Jan.  16,  1912.) 
fSyUahuM  ^  the  Court.) 

CaBBIEKS  (f  52*)— TaANBFOBTATION  OT  GOODS 

—Liability  fob  Ijobs  or  Damage. 

Under  the  Mississippi  statute  (Code  Miss. 
1906,  f  4851),  which  provides,  '^Bvery  bill  of 
lading  or  other  instrument  in  the  nature  or 
stead  thereof,  acknowledging  receipt  of  prop- 
erty  for  transportation,  shall  be  conclusive 
evidence  in  the  hands  of  a  bona  fide  holder 
for  value,  whether  by  assignment,  pledge  or 
otherwise,  as  against  the  person  or  corpora- 
tion issuing  the  same,  that  the  property  has 
been  so  received,*'  where  a  transportation  com- 

Kny  has  issued  a  bill  of  lading  for  so  many 
les  of  cotton,  weighing  so  many  pounds,  and 
describes  it  as  being  marked  with  certain  let- 
ters of  the  alphabet,  and  the  company  tenders 
to  a  bona  fide  holder  of  the  bill  of  lading  the 
specified  number  of  bales,  which  in  fact  weigh 
less  than  the  weight  stated,  and  are  marked 
with  different  letters,  and  the  holder  of  the 
bill  of  lading  accepts  the  cotton,  but  stipulates 
that  he  does  not  accept  it  in  satisfaction  of 
the  hill  of  lading,  and  sues  the  carrier,  and 
it  appears  that  the  marks  on  the  cotton  were 
immaterial  in  fixing  its  value,  held,  that  the 
carrier  may  show  that  the  cotton  tendered  by 
It  was  the  identical  cotton  received  by  it,  de- 
spite the  discrepancy  in  marks;  but  It  is  lia- 
ble for  the  shortage  in  weight 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  {  152;  Dec.  Dig.  §  62.*] 

Brror  from  Oity  Ck>urt  of  Richmond  Coun- 
ty; W.  F.  Eve,  Judge. 

Action  by  L.  G.  Doughty  against  the  Ill- 
inois Central  Railroad  Company.    Judgment  i 


for  plaintiff,  and  defendant  brings  error.    Re- 
versed. 

Jos.  B.  At  Bryan  Camming,  for  plaintiff 
in  error.  O.  H.  ft  R.  8.  Cohen,  for  defend- 
ant In  error. 

POWELL^  J.  A  dealer  in  cotton  at  Gran- 
ada, Miss.,  caused  a  compress  company  to 
deliver  on  his  behalf  to  the  Illinois  Central 
Railroad  Ck>mpany  a  lot  of  cotton  for  ship- 
ment to  Savannah,  Ga.,  and  received  there- 
for a  bill  of  lading  describing  it  as  lOO  bales 
of  cotton,  weighing  51,990  pounds,  marked 
"PAYK."  This  biU  of  ladinjgf  was  transfer- 
red to  the  plaintiff.  Doughty,  who  took  it  as 
a  t)ona  fide  holder  for  valna  He  demanded 
the  100  bales  of  cotton  of  this  weight  and 
marking.  The  delivering  company  at  Sa- 
vannah (the  Illinois  Central  Company  hav- 
ing undertaken  to  deliver  it  through  connect- 
ing carriers)  was  unable  to  find  any  such 
cotton,  but  tendered  100  bales,  marked 
"PARK,"  and  of  some  200  pounds  jless 
weight  Under  an  agreement  between  the 
plaintiff  and  the  railroad  company,  he  ac- 
cepted this  cotton  without  prejudice  and  sold 
it  for  the  benefit  of  whom  it  might  concern. 
He  showed  that  he  had  bought  the  cotton  as 
being  of  a  certain  grade,  though  he  had  no 
information  as  to  the  grade,  except  what  the 
seller  represented,  and  the  seller,  it  appear- 
ed, had  not  actually  graded  the  cotton  before 
shipment  The  railroad  company  undertook 
to  show  that  the  cotton  which  was  deliver- 
ed to  it  was  marked  'TARK,"  apd  not 
••PAYK,"  and  that  the  cotton  which  it  re- 
ceived was  the  identical  cotton  which  it  ten- 
dered in  delivery  (indeed,  contended  that  the 
letters  designated  as  ••PAYK"  in  the  bill  of 
lading  were  not  the  letters  "PAYK,"  but 
were  the  letters  "PARK,"  and  that  what 
the  plaintiff  claimed  to  be  a  "Y,"  was  in 
t&ct  an  "R";  but  as  the  Judge  who  tried 
the  case  without  the  intervention  of  a  Jury 
found  that  the  bill  of  lading  contained  the 
"Y,"  that  finding  is  binding  on  this  court). 

The  showing,  under  the  defendant's  proof, 
which  was  first  tentatively  admitted  and 
then  ruled  out,  was  very  conclusive  that  it 
tendered  in  delivery  the  same  cotton  which 
it  had  received.  The  court  ruled  out  this 
evidence,  on  the  ground  that  its  admission 
was  forbidden  by  a  statute  of  the  state  of 
Mississippi,  where  the  shipment  was  made, 
which  is  contained  in  the  Mississippi  Code 
(section  4851),  as  follows:  "Every  bill  of  lad- 
ing or  other  instrument  in  the  nature  or 
stead  thereof,  acknowledging  receipt  of  prop- 
erty for  transportation,  shall  be  conclusive 
evidence  in  the  hands  of  a  bona  fide  holder 
for  value,  whether  by  assignment,  pledge,  or 
otherwise,  as  against  the  person  or  corpo- 
ration Issuing  the  same,  that  the  property 
has  been  so  received."  It  was  conceded 
that  the  marking  of  the  cotton  was  imma- 


*For  other  cases  see  same  topio  and  section  NUMBBR  in  Deo.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexet 
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terial,  except  for  purposes  of  Identification; 
tbat  it  neither  added  to  nor  detracted  from 
its  value  in  any  sense;  that  it  designated 
neither  weight  nor  grade. 

We  think  that  the  court  erred  in  mling 
out  the  testimony  offered  by  the  defendant 
The  bill  of  lading  was  conclusive  upon  the 
company,  both  as  to  the  number  of  bales 
and  as  to  the  weight,  and,  so  far  as  these 
things  tended  to  fix  value,  bound  the  compa- 
ny to  deliver  to  the  bona  fide  holder  of  the 
bill  of  lading  cotton  of  that  value.  The 
proof  which  was  offered  was,  therefore,  not 
admissible  for  the  purpose  of  contradicting 
the  bill  of  lading  in  these  respects,  but  was 
admissible  to  show  the  other  element — ^that 
the  cotton  which  the  plaintiff  shipped  was 
not  of  the  grade  he  represented  it  to  be — 
and  this  was  a  material  element  in  fixing 
the  liability  of  the  carrier.  The  bill  of  lad- 
ing made  no  representation  as  to  the  grade 
of  the  cotton,  and  it  was  essential  as  a  part 
of  the  plaintifTs  case  for  him  to  prove  what 
the  grade  was.  The  mere  fact  that  the  per- 
son who  sold  to  him  represented  that  it  was 
of  a  certain  grade  would  not  supply  that 
element  of  the  case.  And  even  if  there  had 
been  testimony  from  him  that  the  cotton 
which  he  delivered  was  in  fact  of  a  certain 
grade,  it,  nevertheless,  would  have  been  per- 
missible for  the  company  to  show  that  it  de- 
livered this  identical  cotton,  and  that  it  did 
not  come  up  to  the  grade  which  the  plain- 
tifTs  testimony  had  tended  to  establish. 

The  rejected  testimony  should  have  been 
admitted;  and,  under  the  law  as  applied  to 
this  bill  of  lading,  the  carrier  should  have 
been  held  liable  for  the  deficiency  in  weight, 
but  not  liable  for  the  deficiency  in  grade. 
We  think  this  is  in  harmony  with  the  deci- 
sions of  the  Supreme  Ck)urt  of  Mississippi, 
construing  the  statute  of  that  state.  See 
Yazoo  By.  Ck>.  v.  Bent,  94  Miss.  681,  47  South. 
805,  22  L.  R.  A.  (N.  S.)  821;  Lloyd  v.  Kansas 
aty  R.  Ck>.,  88  Miss.  422,  40  South.  1005; 
111.  Gent  R.  Go.  v.  Lancashire,  79  Miss.  114, 
80  South.  43;  Hazard  v.  IlL  a  B.  Go.,  67 
Miss.  32,  7  South.  280. 

Judgment  reversed. 

(10  Ga.  App.  375) 

MOORE  ▼.  KENDALL.     (No.  3.587.) 
(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(8yUahu$  by  the  Court.) 

BxKctmoN  (§  194*)— CiADiB  OF  Thibd  Pbb- 
soNS— Evidence. 

The  presumption  of  ownership,  arising 
from  the  recital  made  by  the  levying  officer  in 
the  entry  of  the  levy  that  the  property  levied 
Qpon  was  in  the  possession  of  the  defendant  in 
fi.  fa.  at  the  time  of  the  levy,  was  fully  rebutted 
by  the  undisputed  evidence  in  behalf  of  the 
claimant  The  verdict  in  the  justice's  court 
finding  the  property  subject  was  contrary  to 
law,  because  it  was  without  any  evidence  to 
support  it  and  in  direct  conflict  with  the  undis- 
puted evidence.    The  certiorari  by  the  claimant 


should  have  been  sustained  by  the  Judge  of  the 
superior  court. 

[Ed.  Note.~For  other  cases,  see  Bxecation, 
Dec.  Dig.  S  194.*] 

Error  from  Superior  CSourt,  Paulding  (joun- 
ty;  Price  Edwards,  Judge. 

Claim  case  between  Indiana  Moore  and  T. 
B.  Kendall.  Verdict  for  defendant  before  a 
Justice  was  affirmed  on  certiorari,  and  claim- 
ant brings  error.    Reversed. 

G.  D.  McGregor,  for  plaintiff  in  error.  F. 
M.  Richards,  for  defendant  in  error. 

HILL^  G.  J.   Judgment  reversed. 

(10  Oa.  App.  289) 

HAMMGND  v.  JAOQUES.    (No.  8,871.) 
(Goort  of  Appeals  of  Georgia.    Jan.  15, 1912.) 

(SyUahus  by  the  Court,) 

New  Tbial  (|  17*)— Grounds— Depositions 
— Failubb  to  Give  Notice. 

It  not  appearing  to  the  satisfaction  of  the 
court  that  the  opposite  party  was  served  with 
notice  of  the  depositions  which  the  court  had 
admitted  in  evidence,  and  it  subsequently  ap- 
pearing, upon  the  hearing  of  the  motion  for 
new  trifd,  that  the  attorney,  who  was  notified, 
did  not  in  fact  represent  the  defendant  at  the 
time  that  the  notice  of  the  taking  of  the  depo- 
sitions was  given  to  him,  it  was  not  error  to 
grant  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Gent.  Dig.  {  23 ;    Dec.  Dig.  §  17.*] 

Error  from  Glty  Gourt  of  Bainbrldge;  W. 
M.  Harrell,  Judge. 

Action  by  Mrs.  E.  H.  Hammond  against  G. 
A.  Jacques.  Verdict  for  plaintiff.  From  an 
order  granting  a  new  trial,  plaintiff  brings 
error.    Affirmed. 

R.  G.  Hartsfleld  and  Will  H.  Krause,  for 
plaintiff  in  error.  Russell,  Fleming  &  Gus- 
ter,  for  defendant  in  error. 

RUSSELL,  J.    Judgment  affirmed. 


(10  Chw  App.  829) 

CHARLESTGN  &  W.  C.  RY.  GO.  ▼.  FINLEY. 

(No.  3,480.) 

(Gourt  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

{Syllabus  by  the  Court.) 

1.  Masteb  and  Servant  (§  256^)^Injt7BIB8 
TO  Servant— Actions— PuEADiNO. 

^e  petition  set  out  a  cause  of  action  both 
in  form  and  substance,  and  the  demurrer,  gen* 
eral  and  special,  was  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  f  256.*] 

2.  Plbadino    (§   369*)— EuBonoN    Between 
Acts  Ghabged— Necessity. 

In  cases  where  two  or  more  acts  of  neg- 
ligence, or  other  wrongs,  are  set  forth,  either 
one  of  which  alone,  or  in  connection  with  oth- 
ers alleged,  caused  or  contributed  to  the  injury 
for  which  suit  is  brought,  th^  plaintiff  is  not 
required  to  elect  upon  which  alleged  act  of 
negligence  or  wrong  he  will  go  to  trial,  but 
he  can  recover  such  damages  as  he  has  sus- 
tained, whether  the  damages  arise  from  one 


•For  otlitf  easM  bm  same  topic  and  secUon  NUMBSR  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indeies 
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or  from  all  of  the  acti  of  negligence  or  wrongs 
alleged,  provided  the  eridence  shows  that  the 
injury  was  proximately  caused  by  some  one 
of  the  acts  of  negligence  or  other  wrongs; 
that  is,  the  plaintiff  is  entitled  to  recover  dam- 
ages either  for  negligence  or  willful  misconduct 
as  alleged  on  the  part  of  the  defendant,  ac- 
cording to  the  proof. 

[Ed.  Note.~For  other  cases,  see  Pleading, 
Cent  Dig.  §§  1199-1209;  Dec  Dig.  §  369.*] 

3.  SuFFiciENcr  or  Chabos— No  Ebbob. 

Excerpts  from  the  charge  in  effect  em- 
bodying the  foregoing  principle  of  law  were 
not  erroneous. 

4.  New  Tbial  if  §  106*)  —  Qbouwds  — Nbwlt 

DiSCOVSBXD    BVIDBNCK  —  CUMtTLATIVX    AND 

IiiPEACHiNO  Evidence. 

A  new  trial  wiU  not  be  granted  for  newly 
discovered  testimony  merely  cumulative  and 
impeaching  in  character,  and  which  would 
probably  not  produce  a  different  result. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  221-223,  229;  Dec  Dig.  §  105.*] 

5.  Masteb  and  Sebvant  (|  276*)— Injuries 
TO  Sebvant— Action— Sufficiency  of  Evi- 
dence. 

The  record  discoses  no  material  error,  and 
the  verdict  is  supported  by  some  evidence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  §  276.*] 

Error  from  City  Court  of  Rldimond  Coun- 
ty; W.  F.  Eve,  Judge. 

Action  by  W.  F.  Flnley  against  the  Charles- 
ton ft  Wiestem  Carolina  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

W.  K.  Miller,  for  plaintiff  in  error.  Isaac 
S.  Peebles,  Jr.,  and  Sidney  Smith,  for  defend- 
ant In  error. 


HILL,  C.  J.  W.  F.  Flnley,  employed  by 
the  Charleston  &  Western  Carolina  Railway 
Company  as  a  freight  train  hand  nmning 
from  McCormick  to  Anderson,  S.  C,  sued  to 
recover  damages  for  personal  injuries  re- 
ceived June  14,  1907,  at  a  station  called  Hes- 
ters, in  South  Carolina.  A  verdict  was  re- 
turned in  his  favor  for  the  sum  of  $1,500, 
and  the  company*s  motion  for  a  new  trial 
was  overruled.  The  petition  alleged,  in  sub- 
stance, that  the  injury  for  which  suit  was 
brought  was  received  by  the  plaintiff  in  the 
following  manner:  The  freight  train  stopped 
at  a  station  called  Hesters  for  the  purpose 
of  unloading  freight;  part  of  the  freight  con- 
sisting of  a  barrel  of  kerosene  oil  weighing 
about  600  pounds.  The  conductor  of  the 
train  entered  the  freight  car  which  contained 
the  barrel  of  oil  at  a  point  opposite  to  where 
the  freight  was  usually  unloaded,  and  rolled 
this  barrel  of  oil  to  an  open  door  of  the 
freight  car,  and  ordered  the  plaintiff,  who 
was  standing  on  the  ground  at  the  door  of 
the  car,  to  take  hold  of  the  barrel  of  oil 
and  place  it  upon  the  ground ;  that  on  giving 
this  order  the  conductor  pushed  the  barrel 
of  oil  half  clear  of  the  threshold  of  the  car 
door,  so  that  one  end  of  the  barrel  was 
held  by  the  plaintiff  and  the  other  was  rest- 
ing on  the  door  sill  of  the  car.    While  the 


barrel  was  in  this  position,  the  plaintiff  ob- 
jected to  the  order  of  the  conductor,  and 
complained  that  the  barrel  was  too  heavy, 
and  that  he  could  not  lift  and  handle  it 
alone.  Thereupon  the  conductor,  repeating 
his  order  with  an  oath,  without  warning 
pushed  the  barrel  of  oil  dear  of  the  side  of 
the  car,  upon  the  plaintiff.  He  attempted  to 
get  from  under  the  barrel,  but  its  weight 
was  on  him  t)efore  he  was  aware  of  the  in- 
tention of  the  conductor  to  push  the  barrel 
out  upon  him.  The  barrel,  falling  upon  him, 
caused  the  injury  for  which  he  seeks  to  re- 
cover damages,  and  he  alleges  that  the  pf ox- 
imate  cause  of  this  injury  was  the  negligent 
act  of  the  conductor  in  pushing  the  barrel  of 
oil  upon  him  without  giving  him  time  to  get 
from  under  the  same,  and  without  warning 
him  of  his  intention.  He  also  alleges  that 
this  act  of  the  conductor  in  pushing  the  bar- 
rel of  oil  upon  him  without  giving  him  warn- 
ing of  his  intention,  so  that  the  plaintiff 
could  escape  the  consequences  of  the  con- 
ductor's act,  was  wanton  conduct,  for  which 
the  company  is  liable  in  punitive  damages. 
He  alleges,  further,  that  the  defendant  com- 
pany was  negligent  in  falling  to  furnish  a 
sufficient  number  of  hands  to  handle  the 
freight;  the  regular  eomplement  of  a  freight 
train  consisting  of  four  brakemen  or  train 
hands,  and  there  being  at  the  time  only  two 
employed  by  the  company.  He  also  alleges 
that  the  company  was  negligent,  in  that  it 
failed  to  furnish  proper  appliances,  such  as 
planks  or  skids,  with  which  to  handlle  and 
unload  this  heavy  barrel  of  oil  from  the  box 
car. 

The  defendant  filed  a  demurrer,  on  general 
and  spedal  grounds,  which  was  overruled, 
and  exceptions  pendente  lite  were  preserved. 
The  general  demurrer  was  based  upon  two 
grounds:  (1)  That  the  allegations  of  the  peti- 
tion failed  to  show  a  cause  of  action;  and 
(2)  that  the  allegations  affirmatively  showed 
that  the  injury  was  caused  by  an  assumed 
risk  of  the  employment.  The  special  demur- 
rer was  based  upon  the  two  grounds  that 
the  plaintiff  failed  to  allege  why  he  alone 
took  hold  of  the  barrel  of  oil,  when  he  saw 
its  size  and  voluntarily  assumed  a  position 
of  danger,  and  that  he  failed  to  allege  the 
names  of  the  train  crew  who  were  absent 

[1]  1.  There  was  no  error  in  overruling  the 
demurrer.  The  allegations  plainly  set  forth 
a  cause  of  action  resulting  from  the  conduct 
of  the  conductor  as  specifically  described.  The 
act  of  the  conductor  in  pushing  the  barrel  of 
oil  without  warning  flpon  the  plaintiff  was 
not  an  assumed  risk  of  the  plaintiff's  em- 
ployment. The  petition  alleges  plainly  that 
the  plaintiff  took  hold  of  the  barrel  of  oil, 
notwithstanding  its  size,  In  obedience  to  the 
order  of  the  conductor,  assuming  that  he 
would  have  the  assistance  of  the  conductor 
in  rolling  the  barrel  from  the  car  to  the 
ground.    The  names  of  the  two  absent  mem- 
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ben  of  the  train  crew  were  wbollj  immate- 
rial, if  in  fact  four  were  needed,  as  alleged, 
and  only  two  were  furnished.  Counsel  for 
the  plaintiff  in  error  contends  that,  what- 
ever danger  there  was  in  the  unloading  of 
this  heavy  barrel  of  oil,  it  was  open  and 
obvious  to  the  plaintiff;  that  he  was  not  mis- 
led, and  therefore  he  cannot  recover,  either 
under  the  laws  of  Georgia  or  of  South  Caro- 
lina, where  the  Injury  occurred;  and  that 
it  was  simply  a  case  where  the  plaintiff  made 
a  miscalculation  as  to  his  strength  or  as  to 
the  weight  of  the  barrel;  and  he  relies  in 
support  of  his  position  upon  those  cases  de- 
cided by  the  Supreme  Court  which  hold  that 
under  such  facts  no  cause  of  action  is  shown, 
Buch  as  Worlds  v.  Georgia  Railroad,  99  Ga. 
283,  25  8.  B.  646,  where  the  employ^  was 
ordered  to  lift  and  carry  cross-ties  unaided 
some  100  yards.  Central  Railway  v.  Hender- 
son, 6  Ga.  App.  459,  65  S.  BL  297,  where  the 
employ^  was  ordered  to  work  under  a  cross- 
bar resting  on  two  posts,  and  the  crossbar 
fedl  on  him,  and  Freeman  ▼.  Savannah  Elec- 
tric Co.,  180  Ga.  449,  60  S.  B.  1042,  where 
the  employ^  attempted  to  work  a  defective 
brake.  The  pres^it  case  is  clearly  distin- 
guishable from  these  cases  and  kindred  cases, 
in  that  the  petition  alleges  that  the  proxi- 
mate cause  of  the  injury  was  the  conduct 
of  the  conductor  in  pushing  the  heavy  barrel 
of  oil,  without  warning,  upon  the  plaintiff, 
and  without  giving  him  an  opportunity  of 
getting  from  under  It 

[2,  3]  2,  3.  Certain  excerpts  from  the  charge 
are  assigned  as  error.  These  excerpts  relate 
to  the  allegation  that  the  master  was  negli- 
gent in  failing  to  supply  a  sufficient  force  of 
workmen  for  the  operation  of  the  train,  and 
in  failing  to  supply  its  employ^  with  suita- 
ble machinery  and  appliances  for  unloading 
heavy  freight.  It  is  insisted  that  these  in- 
structions were  not  applicable  to  the  case, 
in  that  the  plaintifTs  positive  evidence  prov- 
ed that  the  proximate  cause  of  his  injury 
was  the  act  of  the  conductor  in  pushing  the 
barrel  of  oO  directly  upon  him  without  warn- 
ing, and  thus  excluded  the  other  allegations 
of  negligence.  Unquestionably  the  excerpts 
objected  to  contain  correct  principles  of  law. 
They  were  certainly  applicable  to  the  allega- 
tions of  the  petition.  But,  even  if  they  were 
wholly  inapplicable  to  any  of  the  evidence, 
we  do  not  think  that  the  defendant  was  in- 
jured thereby,  or  that  the  Jury  were  misled 
in  thinking,  from  the  fact  that  these  princi- 
ples were  charged,  tl^t  there  was  evidence 
in  the  case  to  which  they  applied. 

As  a  matter  of  fact  the  plaintiff  testified 
that  there  was  an  insufficient  number  of 
hands,  and  that  there  was  a  failure  to  fur- 
nish proper  appliances  to  enable  to  unload 
safely  the  heavy  freight.  But,  regardless  of 
these  allegations  of  negligence,  it  is  manifest 
that  the  Jury  were  authorized  to  find  a  ver- 
dict for  the  plaintiff,  if  they  believed  his 
testimony  as  to  the  act  of  the  conductor  in 
pushing  the  barrel  of  oil  upon  him  without 


warning,  irrespective  of  all  the  other  alle- 
gations. In  other  words,  where  the  evidence 
shows  that  .the  plaintiff  was  entitled  to  re- 
cover the  amount  of  damages  awarded  him 
under  one  of  the  allegations  on  which  he  re- 
lied for  recovery,  we  do  not  feel  that  we  are 
required  to  grant  a  new  trial  because  there 
were  other  allegations  as  to  acts  of  negli- 
gence which  he  did  not  prove  were  the  prox- 
imate causes  of  his  injury.  If  the  Jury  be- 
lieved the  evidence  of  the  plaintiff,  and  they 
had  a  right  to  believe  it,  he  was  entitled  to 
recover,  notwithstanding  the  fact  that  there 
were  other  allegations  on  which  there  was  no 
proof.  In  our  opinion,  where  two  or  more 
causes  of  negligence  are  set  out  in  a  peti- 
tion, and  damages  are  also  claimed  because 
of  the  willful  and  wantdn  act  done  by  an 
employe  in  the  scope  of  his  employment,  the 
plaintiff  would  have  a  right  to  recover,  ei- 
ther upon  one  or  more  of  the  acts  of  n^;U- 
gence  alleged,  or  upon  the  willful  and  wan- 
ton act,  according  to  the  proof.  He  would 
not  be  required  to  elect  between  the  acts  of 
negligence  and  the  willful  and  wanton  con- 
duct; but  he  could  submit  his  whole  case  to 
the  Jury,  and  if  be  proved  either  one^  and 
this  one  was  the  proximate  cause  of  the  in- 
Jury,  either  alone  or  in  connection  with  the 
others,  it  would  be  ■nffldent  to  sustain  a 
verdict  in  his  behalf. 

It  is  not  necessary  for  the  Jury  to  agree 
on  one  act  of  negligence,  or  on  the  willful 
and  wanton  act  Some  of  the  Jury  might  be- 
lieve one,  and  some  the  other,  and  the  ver- 
dict would  be  authorized,  although  in  arriv- 
ing at  it  the  Jurors  pursued  different  routes. 
And  in  such  case  certainly  the  defendant 
would  have  no  right  to  complain  because  the 
Judge  in  his  general  instructions  charged  the 
Jury  separately  as  to  the  rights  and  defens- 
es relating  to  the  allegations  of  negligence, 
and  as  to  the  claim  of  willful  misconduct 
This,  we  think,  is  what  is  meant  by  the  de- 
cisions of  this  court  in  Central  of  Georgia 
Ry.  Co.  V.  Moore,  6  Ga.  App.  564,  63  S.  El 
642,  and  the  Supreme  Court  in  Southern  Ry. 
Co.  V.  Davis,  132  Ga.  812,  65  S.  B.  131.  See, 
also,  the  case  of  Boggero  v.  Sonthern  Ry. 
Co.  (Supreme  Court  of  South  Carolina)  64 
S.  C.  104,  41  S.  B.  822,  relating  to  the  stat- 
ute of  South  Carolina  applicable  to  the  pres- 
ent case.  In  this  latter  case  the  following 
charge  substantially  was  approved:  "I  charge 
you  that  in  all  cases  where  two  or  more  acts 
of  negligence  or  other  wrongs  are  set  forth 
in  a  complaint  as  causing  or  contributing  to 
the  injury  for  which  suit  is  brought  by  plain- 
tiff, the  plaintiff  is  not  required  to  elect  upon 
which  alleged  act  of  negligence  or  wrong  he 
will  go  to  trial,  but  he  is  entitled  to  sub- 
mit his  whole  case  to  the  Jury,  under  the  in- 
structions of  the  court,  and  recover  such 
damages  as  he  has  sustained,  whether  such 
damages  arise  from  one  or  all  of  such  acts 
of  wrong  alleged  in  the  complaint  provided 
the  Jury  believe  from  the  evidence  that  plain- 
tiff was  injured,  the  result  of  which  was  due 
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to  the  negligence  of  the  plaintiff,  which  was 
the  proximate  cause  of  any  or  all  of  the  al- 
leged acts  of  negligence  or  wrong;  that  is, 
the  plaintiff  Is  entitled  to  recover  damages 
both  for  negligence  and  willful  misconduct 
on  the  part  of  defendant  or  its  agents  ac- 
cording to  proof.*'  What  we  have  said  here 
Is  applicable  to  all  the  excerpts  from  the 
eharge  which  are  objected  to. 

[4]  4.  The  plaintiff  in  error  Inl^ists  that 
the  employ^  was  not  injured  to  the  extent 
that  he  alleged;  that  the  hernia  from  which 
he  was  suffering  was  not  caused  by  the 
heavy  barrel  of  oil  being  pushed  upon  him, 
and  by  his  effort  to  extricate  himself  from 
the  danger  caused  thereby,  but  that  he  had 
previously  suffered  from  this  trouble;  and  to 
support  this  allegation  it  submits,  as  a  part 
of  its  motion  for  a  new  trial,  alleged  new- 
ly discovered  testimony.  This  question  was 
squarely  made  an  issue  on  the  trial,  and  the 
evidence  was  in  direct  conflict  The  alleg- 
ed newly  discovered  testimony  would  sim- 
ply be  cumulative  and  impeaching  in  char- 
acter, and  we  do  not  think  It  would  be  like- 
ly to  produce  a  different  result  on  another 
trial.  This  being  so,  we  cannot  hold  that 
the  trial  Judge  abused  his  discretion  In  re- 
fusing a  new  trial  on  this  ground. 

[S]  After  giving  to  all  the  assignments  of 
error  a  careful  consideration,  we  are  satis- 
fled  that  there  was  no  material  error  of  law 
committed  against  the  defendant ;  that,  while 
some  of  the  charge  was  inapplicable,  it  was 
not  misleading  or  prejudicial;  that  the  Jus- 
tice of  the  verdict  rests  upon  the  willful  act 
of  the  conductor  in  pushing  the  barrel  of  oil 
on  the  plaintiff  without  warning  and  with- 
out giving  him  an  opportunity  of  escaping  the 
result  consequent  upon  such  act  If  this  was 
the  proximate  cause  of  the  injury,  the  plain- 
tiff was  entitled  to  recover  damages,  and  the 
Jury  had  the  right  to  believe  the  evidence  of 
the  plaintiff  on  this  subject  The  amount 
of  the  verdict  is  not  excessive,  in  view  of  the 
Injury  shown  by  the  testimony  of  the  plain- 
tiff, and  of  the  further  ftict  that  the  Jury 
were  authorized  to  flnd  that  the  wrong  com- 
plained of  was  attended  by  circumstances  of 
aggravation. 

Judgment  affirmed. 


OO  Oa.  App.  846) 

FRANKlilN  MFD  INS.  CO.  v.  BOYKIN. 

(No.  3,502.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(SyUabw  ly  the  Court.) 

IiTSUBANCE  (§  141*)— Action  fob  pBEMixnf— 
Defenses. 

It  being  undisputed  in  the  evidence  that 
tiie  insured  retained  in  his  possession  the  pol- 
icy of  insurance  (with  a  receipt  acknowledging 
the  payment  of  the  first  premium  attached 
thereto),  and  made  no  effort  to  return  the 
contract  of  insurance  to  the  insurer,  merely 
expressing  dissatisfaction  therewith  and  InabU- 


ity  to  pay  the  note  given  for  the  premium,  a 
verdict  for  the  defendant  in  a  suit  brought  by 
the  insurance  company  upon  a  note  given  for 
a  premium  upon  the  policy  was  contrary  to 
law. 

The  insured  cannot  defeat  payment  of  the 
premium  upon  a  policy  of  insurance  issued  at 
his  instance  while  he  still  retains  the  contract 
the  very  issuance  and  delivery  of  which  depend 
upon  a  cross-obligation  that  the  premiums  will 
be  paid. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  »  269-262;  Dec.  Dig.  i  141.*] 

Error  from  City  Ck)iirt  of  La  Grange; 
Frank  Harwell,  Judge. 

Action  by  the  Franklin  Life  Insurance 
Company  against  W.  S.  Boykin.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

E.  T.  Moon,  for  plaintiff  in  error.  E.  A. 
Jones,  for  defendant  In  error. 

RUSSELL,  J.    Judgment  reversed. 


(10  Oa.  App.  4U) 

ATLANTIC  COAST  LINE  R.  CO.  ▼. 

CHEEKS.     (No.  8,478.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(8yUahu9  hy  the  Court.) 

1.  Injubibb  to  Tbespassbb— Plbading. 

The  court  erred  in  not  compelling  the 
plaintiff  to  state  his  case  more  defimtely  In  re- 
sponse to  the  special  demurrers. 

(Additional  ByUahus  hy  Editorial  Staff,) 

2.  Pleading    ({    8*)   —  Conolitbions    and 
Facts. 

If  decedent  was  a  trespasser  on  defend- 
ant's tracks,  no  liability  exists  in  an  action 
against  defendant,  unless  the  petition  shows  by 
aUegations  of  fact,  and  not  mere  statements  of 
conclusion,  that  the  engineer  acted  with  wan- 
tonness or  willfulness. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  U  12-28% ;  Dec  Dig.  {  8.*]    ' 

8.  Negligbnob  (i  110^)— Pleading— Duty  of 
Care. 

In  an  action  for  death  of  plaintiff's  dece- 
dent on  defendant's  tracks,  petition  is  insuffi- 
cient which  fails  to  show  whether  decedent  was 
a  passenger,  employ^,  licensee,  or  trespasser. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec  Dig.  S  no.*] 

Error  from  C^ty  Court  of  Richmond  Coun- 
ty; W.  F.  Eve,  Judge. 

Action  by  Clara  Cheeks  against  the  At- 
lantic Coast  Line  Railroad  (Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Reversed. 

W.  K.  Miller,  for  plaintiff  in  error.  C.  H. 
&  R.  8.  Cohen  and  T.  F.  Harrison,  for  de- 
fendant in  error. 

POWELL,  J.  The  nice  questions  ably  ar- 
gued by  counsel  for  the  respective  sides 
cannot  be  Intelligently  passed  on  by  the 
court,  because  the  allegations  of  the  petition 
are  too  indefinite  to  present  these  questions 
clearly.    There  were  special  demurrers  de- 
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mandlng  greater  certainty,  and  tlie  court 
overrnled  them,  and  exception  is  duly  tak- 
en. We  think  it  best  to  leave  the  question 
of  ultimate  liability  open  till  the  petition  is 
made  more  specific. 

[2]  To  aid  the  court  in  the  further  conduct 
of  the  case,  let  us  say  that,  if  the  decedent 
was  a  plain  trespasser  on  the  defendant's 
tracks,  no  liability  exists,  unless  the  petition 
is  made  to  show  by  its  allegations  of  fact, 
and  not  by  mere  statements  of  conclusions, 
that  the  engineer  acted  with  wantonness  or 
willfulness.  This  is  the  rule  in  the  state 
where  the  case  arose,  as  well  as  in  this 
state.  If  the  plaintiff  relies  on  prior  negli- 
gence of  the  defendant  in  puttliig  the  dece- 
dent on  its  tracks,  the  full'  circumstances  as 
to  this  should  be  disclosed. 

[1,3]  The  third  ground  of  the  original  de- 
murrer was  well  taken,  so  far  as  it  called 
for  the  facts  showing  whether  the  decedent 
was  a  passenger,  employ^,  licensee,  or  tres- 
passer, and  showing  what  duty  the  defend- 
ant owed  him  and  the  facts  from  which  that 
duty  arose.  Likewise,  the  first  paragraph 
of  the  demurrer  to  the  petition  as  amended 
should  have  been  sustained,  so  far  as  It 
calls  for  further  information,  and  so  far  as 
it  points  out  the  ambiguity  of  allegation  as 
to  whether  the  decedent  was  actually  un- 
conscious, or  merely  helpless,  though  not 
unconscious.  The  second  paragraph  of  this 
second  demurrer  should  have  been  sustained, 
so  far  as  it  points  out  deficiency  of  allega- 
tion as  to  how  or  wherein  the  defendant  was 
negligent  in  ejecting  the  decedent,  and  as  to 
where  the  ejection  occurred,  and  wherein 
the  ejection  at  that  place  was  improper.  Let 
these  points  be  brought  out  with  clearness, 
and  then  the  court  can  say  whether  a  cause 
of  action  is  set  forth  or  not 

Judgment  reversed. 


(10  Oa.  App.  408) 

McOULLOUGH  ▼.  STATE.    (No.  3,854.) 
(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(8yUahu9  hy  the  Court,) 

1«  Raps  (i  53^)— Assault  with  Intent  to 
Rape— Criminal  Prosecution— Evidence. 
Where  a  negro  man  is  on  trial,  charged 
with  the  crime  of  making  a  felonions  assault 
upon  a  white  woman,  the  jury  may,  in  deter- 
mining the  intent  with  which  the  assault  was 
made,  take  into  consideration  the  difference  in 
race  and  social  customs  founded  thereon,  and, 
in  the  absence  of  any  encouragement  given  by 
the  woman,  find  that  a  felonious  intent  existed, 
even  where  the  assault  was  not  aggravated,  and 
was  immediately  abandoned  upon  show  of  re- 
sentment and  indignation. 

PBid.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  fi  78-81;  Dec  Dig.  t  53.*] 

2.  Criminal  Law  (i  829*)— Trial— Request 
roR  iNSTRUonoNS— Instructions  Alreadt 
Given. 

Where  the  general  charge  embodies  in  sub- 
stance legal  principles  contamed  in  written  re- 


quests, any  error  in  refusing  to  charge  the 
latter  is  harmless. 

PBd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2011;  Dec  Dig.  §  829.*] 

3.  Rape   (8  59*)— Assault  with  Intent  to 
Rape— Instbuctions. 

On  the  trial  of  an  indictment  for  an  as- 
sault and  battery  with  intent  to  rape,  where 
the  evidence  shows  that  the  lesser  offense  was 
committed  as  a  part  of  the  felony,  it  is  ordi- 
narily the  duty  of  the  trial  judge  to  define  the 
offense  of  assault  and  battery;  but  an  instruc- 
tion to  the  effect  that  if  the  accused,  at  the 
time  of  making  the  assault  and  battery  upon 
the  woman,  did  not  entertain  the  felonious  in- 
tent charged,  he  would  be  guilty  of  the  lesser 
offense  of  assault  and  battery,  was  substantially 
equiviUent  to  a  definition  of  assault  and  bat- 
tery, as  pertinent  to  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Rape,  Dec 
Dig.  §  69.*] 

4.  Criminal  Law  (§  554*)—Bvidenob— Suf- 
ficiency—Statement  OF  Accused. 

While  the  jury  may  believe  the  statement 
of  the  accused  in  preference  to  the  evidence, 
they  should  do  so  only  in  the  event  that  they 
believe  the  statement  to  be  the  truth  of  the 
transaction.  A  charge  to  this  effect  was  not 
error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1255,  1256;  Dec  Dig.  f 
554.*] 

5.  Criminal  Law  (§  1181*)— Wbit  of  Ebbob 
—Review— Questions  Considebed. 

Objections  to  rulings  on  the  admission  of 
testimony,  that  will  probably  not  occur  on  a 
second  trial,  require  no  decision. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  1181.*] 

6.  Criminal  Law  (§  874*)—Tbial— Verdict 
—Polling  Juby. 

The  right  to  poll  the  jury  in  a  criminal 
case  is  an  important  legal  right,  that  should 
not  in  any  manner  be  abridged  or  rendered 
nugatory  by  any  action  of  the  trial  judge.  This 
right  must  be  demanded  when  the  verdict  is 
published,  and  before  the  jury  disperses,  and 
before  sentence  is  imposed.  It  cannot  be  ex- 
ercised, with  justice  to  the  state  or  the  accused, 
after  the  jury  have  dispersed,  or  after  sentence 
has  been  passed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §1  2085-2088;  Dec.  Dig.  f 
874.*1 

7.  Criminal  Law  (|  933*)— Tbial— Vbbdiot 
-Polling  Jury. 

In  a  criminal  case,  where  the  evidence  did 
not  demand  the  verdict,  and  where  the  jury, 
after  having  been  out  considering  of  the  ver- 
dict for  some  hours,  returned  into  court,  and 
the  foreman  handed  the  verdict  to  the  solicitor 
general,  who  read  it  aloud,  and  immediately  up- 
on the  conclusion  of  the  reading  the  trial  judge 
imposed  the  extreme  penalty  of  the  statute,  by 
announcing  "twenty  years  in  the  penitentiary," 
before  the  attorney  for  the  accused  had  time  to 
demand  that  the  jury  be  polled,  this  conduct  of 
the  judge  requires  the  grant  of  another  triaL 
It  deprived  the  accused  of  the  exercise  of  his 
right  to  poll  the  jury,  and  the  error  was  not 
cured  by  the  subsequent  permission  to  poll  the 
jury;  for  the  sentence  destroyed  the  right,  or 
rendered  it  worthless. 

[£3d.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  t  933.*] 

(Additional  SyUahut  hy  Editorial  Staff.) 

8.  WOBDS  AND  PHBASE8— "IMMSDIATELT." 

In  a  recital  in  the  bill  of  exceptions  that 
'immediately*'  upon  the  reading  of  the  verdict 
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the  lentence  was  passed,  the  word  "immediate- 
ly" means  instantly;  at  once. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  toL  4,  pp.  8409-3410.] 

Error  from  Superior  Ck)art,  Gordon  Gonn- 
ty ;   A.  W.  Fite,  Judge. 

Jerry  McCnllough  was  conyicted  of  assault 
with  intent  to  rape,  and  brings  error.  Re- 
versed. 

O.  N.  Starr,  for  plaintiff  in  error.  T.  0. 
Milner,  SoL  Geo^  for  the  State. 

HIUU  0.  J.  Jerry  McOnllough,  a  negro 
man,  was  convicted  of  assault  with  intent  to 
rape;  the  alleged  victim  being  a  white  wo- 
man. His  motion  for  a  new  trial  was  over- 
ruled, and  he  brings  error. 

[1]  1.  In  view  of  the  fact  that  we  have  de- 
cided that  another  trial  should  be  granted 
on  one  of  the  special  assignments  of  error, 
it  Is  unnecessary  to  state  the  evidence.  It 
is  not  improper,  however,  to  say  that  the  evi- 
dence for  the  prosecution  makes  a  clear  case 
of  assault  and  battery,  but  leaves  in  doubt 
the  felonious  intent  charged.  But  the  intent 
with  which  an  assault  and  battery  was  made 
is  peculiarly  a  question  to  be  determined  by 
the  Jury,  and  under  the  repeated  rulings  of 
the  Supreme  Court  illustrating  the  question 
of  intent  in  cases  where  black  men  assault 
white  women,  with  special  reference  to  ra- 
cial differences  and  the  well-established  cus- 
toms which  emphasize  these  differences,  we 
do  not  feet  authorized  to  disturb  the  verdict 
as  being  without  any  evidence  tending  to 
establish  the  felonious  latent  with  which  the 
assault  and  battery  was  committed.  Carter 
V.  State,  35  Ga.  265;  Jackson  v.  State,  91 
Ga.  322,  18  S.  E).  182,  44  Am.  St  Rep.  25; 
Watkins  v.  State,  68  Ga.  832;  Darden  v. 
State,  97  Ga.  407,  25  S.  E.  676;  Dorsey  v. 
State,  108  Ga.  477,  34  S.  E.  135.  The  doubt, 
however,  on  this  point,  which  would  unques- 
tionably be  sufficient  to  acquit  of  a  felony, 
but  for  the  decisions  above  cited,  and  which, 
even  in  the  light  of  these  decisions,  under 
the  evidence  in  the  case,  arises  as  to  the  in- 
tention of  the  accused  In  laying  his  hands  on 
the  woman  without  actual  violence,  and  In 
desisting  immediately  upon  the  show  of  re- 
sentment on  her  part,  accompanied  by  the 
declaration  that  he  intended  no  harm,  makes 
us  the  more  readily  grant  a  new  trial  on  the 
assignment  of  error  hereafter  considered.  If 
the  evidence  demanded  the  verdict  as  ren- 
dered, we  would  treat  this  error  (which  we 
deem  presumptively  to  have  been  prejudicial 
under  the  facts  of  this  case)  as  harmless. 

[2]  2.  Exceptions  are  made  to  the  refusal 
of  the  court  to  give  certain  Instructions  re- 
quested, relating  to  the  question  of  the  neces- 
sity for  the  evidence  to  show  the  existence 
of  the  felonious  intent  charged  In  the  indict- 
ment. These  requests  substantially  state  the 
law  and  make  a  concrete  application  to  the 
facts;  but  an  examination  of  the  general 
charge  shows  that  the  material  portions  of 


the  instructions  requested  were  substantially 
given,  and  were  sufficiently  applied  to  the 
facts  to  make  clear  the  law  to  the  Jury. 

[3]  3.  Objection  la  also  made  to  the  omis- 
sion of  the  trial  Judge  to  define  the  offenses 
of  assault  and  battery  and  of  simple  assault 
Under  the  evidence  the  charge  should  have 
defined  the  offense  of  assault  and  battery, 
but  the  Judge  distinctly  told  the  Jury  that 
the  accused  would  not  be  guilty  of  the  felo- 
nious assault  charged,  unless,  at  the  time  he 
laid  his  hands  upon  the  female,  he  Intend- 
ed to  commit  rape,  but  would  be  guilty  of 
the  offense  of  assault  and  battery,  and  this 
instruction  was  sufficient,  in  lieu  of  any  more 
specific  definition;  for  the  Jury  could  not 
have  failed  to  understand,  from  this  charge, 
that  the  unlawful  laying  of  the  hands  upon 
the  female  by  the  accused,  without  a  felo- 
nious intent,  was  in  law  an  assault  and  bat- 
tery. The  indictment  charging  an  assault 
and  battery  with  a  felonious  intent,  and  the 
evidence  showing  an  assault  and  battery, 
the  trial  Judge  could  not  properly  have  charg- 
ed on  the  subject  of  simple  assault 

[4]  4.  Referring  to  the  statement  of  the 
accused,  the  Judge  charged  as  follows:  "You 
may  believe  it  in  preference  to  the  sworn 
testimony,  provided  you  believe  it  to  be  the 
truth."  It  is  objected  that  the  use  of  the 
word  ••provided"  was  an  improper  restric- 
tion of  the  unlimited  right  which  the  statute 
gives  to  the  Jury  to  believe  the  statement  in 
preference  to  the  testimony.  We  do  not  con- 
strue the  statute  to  give  to  the  Jury  this  un- 
restricted right  The  statute  in  terms  says 
that  the  Jury  may  believe  the  statement  in 
preference  to  the  testimony.  It  is  a  mat- 
ter of  discretion  with  the  Jury ;  but  it  would 
be  absurd  to  claim  that  it  was  Intended  to 
give  the  Jury  the  right  to  credit  the  state- 
ment, unless  they  believed  it  to  be  the  truth 
of  the  transaction,  and  the  use  of  the  word 
••provided"  did  not  restrict  any  legitimate 
right  of  the  Jury. 

[6]  5.  Several  objections  were  made  to  the 
admission  of  testimony,  but  it  is  not  deem- 
ed necessary  to  consider  these  objections,  as 
they  will  hardly  occur  on  the  second  trial. 

[6,  7]  6.  We  come  now  to  the  assignment 
of  error  upon  which  we  think,  under  the 
facts  of  this  case,  the  accused  should  be 
granted  another  triaL  As  before  stated,  the 
evidence  did  not  demand  the  finding.  It  was 
doubtful  as  to  the  felonious  intent  The 
Jury,  if  the  evidence  had  been  clear  as  to  the 
Intent  would  promptly  have  rendered  a  ver- 
dict of  conviction.  They  were  out  consid- 
ering of  the  verdict  for  several  hours,  and 
the  only  matter  about  which  there  was  any 
doubt  or  which  would  have  caused  any  hes- 
itation on  the  part  of  any  Juror  in  prompt- 
ly agreeing  to  the  verdict  as  rendered,  was 
the  existence  of  the  felonious  Intent  charg- 
ed. When  they  finally  agreed  and  returned 
a  verdict  for  a  felony  into  court,  the  fore- 
man handed  the  verdict  to  the  solicitor  gen- 
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eral,  who  published  it  'immediately"  upon 
the  conclusion  of  the  reading  of  the  verdict 
by  the  solicitor  jpeneral,  while  the  Jury  was 
still  standing,  and  without  giving  counsel 
for  the  accused  time  to  demand  for  his 
client  the  right  to  poll  the  Jury,  the  presid- 
ing Judge  sentenced  the  accused  in  the  fol- 
lowing language:  'Twenty  years  in  the 
penitentiary" — the  extreme  limit  of  punish- 
ment allowed  by  the  statute.  This  precipi- 
tate and  severe  sentence  could  have  had  but 
one  effect  upon  the  Jury,  namely,  the  impres- 
sion of  Judicial  approbation  of  the  verdict 
and  Individual  indignation  against  the  ac- 
cused. The  sentence  thus  imposed  deprived 
the  accused  of  his  legal  right  to  poll  the 
Jury — at  least,  it  destroyed  any  possible  val- 
ue which  the  accused  could  have  acquired  by 
the  subsequent  polling  of  the  Jury ;  for  even 
if  any  Juror  had  been  reluctant  in  consent- 
ing to  the  verdict,  and  had  changed  his  mind 
and  had  concluded  to  withdraw  his  assent 
when  polled,  this  strong  approval  by  the 
court  of  the  verdict  would  have  induced 
any  wavering  Juror  to  abandon  any  intended 
dissent  and  to  agree  to  the  verdict  on  subse- 
quent polling. 

The  manner  in  which  the  sentence  was  im- 
posed was  unusual.  It  was  a  striking  vari- 
ance from  that  orderly  Judicial  procedure 
which  has  generally  characterized  the  con- 
duct of  Judges  in  imposing  sentences  in  cas- 
es of  such  gravity.  In  a  practice  of  35 
years,  12  years  of  which  was  as  prosecuting 
attorney,  the  writer  never  knew  the  presid- 
ing Judge  to  impose  a  sentence  of  such  se- 
verity in  a  case  of  such  grave  character 
without  first  asking  counsel  and  accused  if 
there  was  any  reason  why  sentence  should 
not  then  be  imposed,  and  he  has  never  known 
the  presiding  Judge  in  the  slightest  degree 
to  interfere  or  prevent  the  full  exercise  of 
the  right  of  the  accused  to  poll  the  Jury 
after  the  verdict  had  been  published,  or  by 
word  or  deed  to  impair  the  possible  value  in 
the  exercise  of  such  right  This  very  un- 
usual conduct  of  the  Judge  must  therefore 
have  made  a  strong  impression  upon  the 
minds  of  each  one  of  the  Jurors,  for  It  is  al- 
together probable  that  they  had  never  be- 
fore seen  it  occur  in  court,  a  place  where 
"Justice  is  Judicially  administered."  The 
writer  does  not  mean  by  these  remarks  to 
animadvert  upon  the  conduct  of  the  Judge 
in  this  case.  He  fully  sympathizes  with  him 
in  the  indignation  he  felt  on  account  of  the 
helnousness  of  the  crime  of  which  the  ac- 
cused had  been  convicted;  nevertheless,  above 
evierythlng  else,  although  convicted,  the  ac- 
cused should  have  been  given  the  full,  free, 
and  valuable  exercise  of  any  right  to  which 
he  was  entitled  under  the  law. 

Practically  the  act  of  polling  the  Jury  has 
rarely  resulted  in  beneficial  result  to  the  ac- 
cused. In  fact  after  the  experience  above 
stated,  the  writer  has  never  seen  it  result 
Id  any  practical  boiefit;  but  if  there  ever 


was  a  case  in  which  It  might  possibly  re- 
sult in  benefit  it  would  be  a  case  where* 
under  the  evidence^  there  was  doubt  as  to 
the  felonious  intent  and  where  the  Jury  had 
for  several  hours  considered  the  evidence 
before  arriving  at  a  satisfactory  conclusion 
as  to  the  existence  of  such  Intent;  for  it 
must  be  conceded  that  nothing  short  of 
grave  doubt  would  have  caused  hesitation  in 
arriving  at  a  verdict  and  a  delay  of  sever- 
al hours.  The  law  of  this  state  places  a 
high  value  in  criminal  cases  upon  the  right 
of  the  accused  to  poll  the  Jury.  In  dvll 
cases  the  right  Is  discretionary  with  the 
presiding  Judge;  but  in  criminal  cases  poll- 
ing is  not  a  privilege  to  be  granted  in  the 
discretion  of  the  Judge,  but  is  a  legal  right 
and  it  has  always  been  held  to  be  a  mate- 
rial and  reversible  error  to  refuse  the  free 
exercise  of  this  right  Tilton  v.  State,  52 
Ga.  478 ;  Russell  v.  State,  68  Ga.  788;  Blank- 
enshlp  V.  State,  112  Ga.  402,  87  S.  B.  732. 
Did  the  Judge  deprive  the  accused  of  this  le- 
gal right  or  impair  its  value?  For  the  rea- 
sons given  above,  we  think  that  he  did,  be- 
cause it  made  the  subsequent  exercise  of 
the  right  whidi  he  granted  worthless.  The 
polling  of  the  Jury  amounted  to  nothing,  in 
the  face  of  what  was  necessarily  implied  by 
the  hasty  and  severe  sentence.  Besides,  no 
opportunity  was  given  to  counsel  for  the 
accused  to  demand  the  right  before  the  sen- 
tence was  imposed. 

[81  The  recital  in  the  bill  of  exception  is 
that  "immediately"  upon  the  reading  of  the 
verdict  the  sentence  was  passed.  The  word 
••immediately"  means  'instantly;  at  once." 
Standard  dictionary.  And  when  the  Judge 
verifies  this  redtal  in  the  bill  of  exceptloDs, 
it  is  equivalent  to  stating  that  '*in8tantly," 
**tLt  once,"  upon  the  reading  of  the  verdict 
he  imposed  the  sentence. 

In  support  of  the  views  here  stated  we 
cite  the  case  of  Robinson  v.  State,  109  Ga. 
506,  34  S.  E.  1017.  In  that  case  the  Su- 
preme Court  holds  that  'it  is  too  late  to  poU 
a  Jury  after  the  sentence  of-  the  court  has 
been  pronounced."  In  the  Robinson  Case 
the  Jury  had  not  separated  and  mingled 
with  the  public  after  the  verdict  had  been 
published.  This  would  destroy  the  right  to 
poll;  but  the  presiding  Judge,  some  minutes 
after  the  publication  of  the  verdict  passed 
sentence,  and  the  reason  why  It  was  too 
late  to  poll  the  Jury  after  sentence  had  been 
imposed  is  stated  by  the  court  in  the  body 
of  the  opinion,  to  be  analogous  to  the  rea- 
son that  the  right  is  lost  after  the  Jury  have 
mingled  with  the  public  The  language  of 
the  opinion  is  as  follows:  ''The  well-settled 
rule  that  a  request  to  poll  a  Jury  should  be 
made  before  the  members  of  it  disperse  and 
mingle  with  the  bystanders  is,  of  course^ 
based  upon  the  idea  that  it  would  be  dan- 
gerous to  allow  a  Juror  who  might  have 
heard  something  calculated  to  change  his 
mind  to  have  an  opportunity  to  recede  from 
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a  verdict  to  which  he  had  really  agreed. 
Oertalnly  nothing  would  be  more  likely  to 
have  such  an  effect  than  a  sentence  of 
which  a  Juror  did  not  approve.  In  this 
case  the  punishment  Inflicted  was,  we  are 
Informed,  a  term  of  15  years  in  the  peniten- 
tiary, and  it  would  not  have  done  to  allow 
the  Jury  to  be  polled  after  they  knew  what 
the  Judgment  of  the  court  was.  We  think 
It  was  a  proper  one,  but  no  man  can  tell 
how  the  Jurors  may  have  regarded  It,  or 
that,  after  It  was  announced,  some  of  them 
might  not  have  desired  to  annul  a  verdict 
to  which  they  had  deliberately  assented." 
The  reason  here  stated  by  the  Supreme  Court 
for  making  it  improper  to  poll  a  Jury  after 
the  sentence  had  been  passed  Is  that  some 
juror  might,  on  account  of  the  severity  of 
the  sentence^  be  induced  to  recede  from  his 
verdict  Logically  the  same  reason  applies 
where  not  only  the  severity  of  the  sentence, 
but  the  manner  in  which  It  was  imposed, 
might  have  led  a  reluctant  Juror  to  adhere 
to  the  verdict,  although  he  had  determined 
to  recede  therefrom  when  polled. 

We  think,  under  the  principle  here  de- 
cided, that  the  accused  in  this  case  must 
be  granted  a  new  trial.  In  courts  of  Jus- 
tice, where  order  and  deliberation  should 
characterise  every  step  of  Judicial  proce- 
dure, no  necessity  should  be  created  for  an 
unseemly  contest  between  the  presiding 
Judge  and  counsel  for  the  accused.  The  at- 
torney should  not  be  required  to  be  acutely 
on  the  alert,  to  precipitately,  and  immediate- 
ly upon  the  reading  of  a  verdict.  Jump  to 
his  feet  and  demand  the  right  to  poll  the 
Jury,  for  fear  that  the  presiding  Judge  might 
destroy  this  right  by  the  too  quick  imposi- 
tion of  sentence.  He  should  rest  content  in 
the  knowledge  that  he  will  be  given  every 
opportimlty  to  demand  for  his  client  every 
right  to  which  he  Is  under  the  law  entitled, 
and  that  nothing  will  be  done  by  the  pre- 
siding Judge  to  deprive  him  of  this  right,  or 
to  prevent  Its  exercise  In  such  manner  as 
to  secure  to  his  client  the  full  value  which 
the  law  implies  In  the  bestowal  of  the  right. 

Judgment  reversed. 


0.0  Ga.  App.  892) 

STORT  V.  WILUAMS.     (No.  3,631.) 
(Ck>nrt  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(SyUahtu  hy  the  Court.) 

FBATTD     (f    31*) -- E^AUDULENT     REPBSSENTA- 

TiONS— Monet  Vebdict. 

There  being  evidence  in  this  case  that  the 
plaintiff  was  induced  to  part  with  the  posses- 
sion of  his  property  by  the  fraudulent  repre- 
sentationB  of  the  defendant,  and  that  he  was 
damaged  thereby,  and  that  immediately  upon 
discovery  of  the  fraud  the  plaintiff  made  an 
offer  to  rescind  and  restore  whatever  he  had 
received  from  the  defendant  by  virtue  of  the 
contract,  a  verdict  in  behalf  of  the  plaintiff,  he 
electing  to  take  a  money  verdict  in  lieu  of  the 


pr^erty,  was  antiiorlced.    Givfl  Oode  1910,  § 
4305. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Dec. 
Dig.  §  81.*] 

Error  from  City  Court  of  Douglas;  W.  C. 
Lankford,  Judge. 

Action  by  Arthur  Williams  against  Sam 
Story.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

O'Steen  &  Wallace,  for  plaintiff  in  error. 
Quincey  &  McDonald,  for  defendant  in  error. 

HILI^  G.  J.    Judgment  affirmed. 


(10  Ga.  Ai>p.  M9) 

LOUISVILLB  A  N.  R.  CO.  v.  ANDREWS. 

(No.  3,516.) 
(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(SyttahuM  hy  tht  Oowrt.) 

1.  Appeal  and  Ebbob  ({  1064*)— Habhlbss 
Ebbob. 

The  objections  made  to  ezeeri^ts  from  the 
charge  are  supported  by  verbal  maccuracles, 
but  there  are  no  substantial  or  misleading  er- 
rors, and  the  instructions,  taken  as  a  whole, 
fairly  and  clearly  presented  the  issues. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §t  4221-1224;  Dec  Dig.  S 
1064.*] 

2.  Appeal  and  Ebbob  (|  1002*)— Review— 
Conflicting  Evidence. 

There  was  conflict  in  the  evidence,  both  as 
to  the  negligence  alleged  and  the  damages 
claimed.  These  conflicts  were  settled  by  the 
verdict,  and,  as  no  error  of  law  of  a  prejudicial 
character  appears,  no  reason  is  shown  for  the 
grant  of  another  triaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  %%  3935^937;  Dec  Dig.  i 
1002.*] 

Error  from  City  Court  of  Atlanta;  A.  E. 
Calhoun,  Judge. 

Action  by  D.  Andrews  against  the  ILouis- 
ville  &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Afllrmed. 

Tye,  Peoples,  Bryan  &  Jordan,  for  plaintiff 
in  error.  Walter  A.  Sims,  for  defendant  in 
error. 

HILL,  C  J.    Judgment  afllrmed. 


(10  Oa.  App.  294) 

SMITH  V.  JEWETT.     (No.  3,407.) 
(Conrt  of  Appeals  of  Georgia.    Jan.  16,  1912.) 

(Syllabus  hy  the  Cowrt,) 

Fbauds,   Statute  of   (J  38*)— Repbesenta- 
TiONS  as  to  Cbbdit  OF  Anotheb. 

The  court  did  not  err  in  awarding  a  non- 
suit Section  4411  of  the  Civil  Code  of  1910, 
dealing  with  representations  made  to  obtain 
credit  for  another,  provides  that  **no  action 
shall  be  sustained  for  deceit  in  representation 
to  obtain  credit  for  another,  unless  such  mia- 
representation  be  in  writing,  signed  by  the  par- 
ty to  be  charged  therewith.** 

[Ed.    Note.— >For    other   cases,    see    Frauds, 
Statute  of.  Cent  Dig.  §  60;  Dec.  Dig.  J  38.*] 


*ForotlMr 
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Bnor  jCrom  City  Court  of  Macon;  Robt 
Hodges,  Jndge. 

Action  by  George  B.  Jewett  against  J.  A. 
Smith.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

R.  D.  Feagin,  O.  G.  Hancock,  and  J.  F. 
Urquhart,  for  plaintiff  in  error.  Guerry, 
Hall  &  Roberts,  for  defendant  in  error. 

RUSSELLi  J.    Judgment  afDrmed. 


aO  Gtt.  Apu.  M6) 

HOOKS  ▼.  WnJJS.     (No.  3,566.) 

(Oourt  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(SyUahua  by  the  Court.) 

Appeal  and  Ebbob   (i   1028*)— Rbvibw  — 
Habmuess  Ebbob. 

The  evidence  in  this  case,  not  only  fully 
anthorizes  the  amount  of  the  verdict  which  the 
plaintiff  recovered,  but  shows  that  he  was  en- 
titled to  a  larger  verdict  than  the  one  found  in 
his  favor.  Some  immaterial  errors  of  law  oc- 
oarred  during  the  trial;  but  these  did  not  affect 
the  merits  of  the  case,  and  are  not  of  suffi- 
cient gravity  to  warrant  another  trial  The 
material  questions  raised  were  issues  of  fact, 
on  which  the  jury  could  only  have  justly  found 
a  verdict  in  favor  of  the  plaintiff.  There  is 
no  merit  in  any  of  the  grounds  of  the  motion 
for  a  new  trial,  and  the  judgment  of  the  lower 
court  must  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4034;   Dec  Dig.  §1028.*] 

Error  from  City  Court  of  Leesburg;  H.  L. 
Long,  Judge. 

Action  by  Q.  Willis  against  W.  W.  Hooks, 
Jr.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

W.  G.  Martin  and  Shipp  &  Sheppard,  for 
plaintiff  in  error.  C.  H.  Beazley,  for  defend- 
ant in  error. 

HILL,  G.  J.    Judgment  affirmed. 


ao  Qa.  App.  ea) 

M.  E.  MAXWELL  &  CO.  y.  RICE. 

(No.  3,462.) 

(Court  of  Appeals  of  Georgia.    Jan.  15»  1912.) 
(8yUahu$  hy  the  Oourt.) 

1.  TBUSTS   (§  161*)— LlABILITT  FOB  DEBTS  OF 

Bensficiaby. 

The  court  erred  in  sustaining  the  general 
demurrer  and  dismissing  the  petition,  because 
by  the  trust  deed  attached  to  the  petition  two 
trust  estates  were  created,  the  one  a  life  estate 
in  trust  for  the  benefit  of  W.  R.  Rice,  cestui 
que  trust,  and  the  other  an  estate  in  remaind- 
er for  the  benefit  of  the  other  cestuis  que 
trustent,  the  children  of  W.  R.  Rice.  While  a 
trust  created  as  to  the  estate  in  remainder  is 
not  liable  for  the  debts  sought  to  be  recovered 
in  the  plaintiff's  action,  the  life  estate  held  in 
trust  for  the  benefit  of  W.  R.  Rice  may,  under 
the  allegations  of  the  petition  as  amended,  be 


liable  to  be  subjected  to  tSie  payment  of  the 
plaintiff's  demand. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Dec. 
Dig.  §  151.*] 

2.  FoBM  OF  Action— JuBisDicnoN  of  Citt 

Ck)UBT. 

The  cause  of  action  sought  to  be  asserted 
by  the  plaintiff  is  enforceable  in  a  court  of 
law,  and,  so  far  as  appears  from  the  petition, 
the  city  court  of  Elberton  had  jurisdiction  of 
the  subject-matter. 

Error  from  City  Ck>urt  of  Elberton;  Geo. 
(X  Grogan,  Judge. 

Action  by  M.  E.  Maxwell  ft  Co.  against  C. 
A.  Rice,  trustee.  Judgment  fOr  defendant, 
and  plaintiffs  bring  error.    Reversed. 

0.  P.  Harris,  for  plaintiffs  in  error.  Wor- 
ley  &  Nail,  for  defendant  in  error. 

RUSSELL,  J.    Judgment  reversed. 

(10  Qa.  App.  879) 
HALL  V.  C.  J.  ROEHR  &  CO.  (No.  3,590.) 
(Court  of  Appeals  of  Georgia.    Jan.  16,  1912.) 

(SyUahu9  hy  the  Oourt.) 

1.  Vbntjib  (8  21*)— Trial  (|  138*)— TboveBp— 
Residengx  or  Defendant— Qubstion  fob 
Jury. 

Under  the  mandatory  provisions  of  the 
Constitution  of  this  state— article  6,  {  16,  par.  6 
(Civ.  Code  1910,  §  6543)— the  venue  of  all  civil 
cases  is  in  the  county  where  the  defendant  re- 
sides, except  in  certain  cases  specified  in  para- 
graphs 1  to  6,  inclusive,  of  said  article.  A 
trover  suit.is  a  civil  case,  and  is  not  among  the 
exceptions  to  the  general  rule.  Where,  there- 
fore, a  timely  and  sufficient  plea  to  the  juris- 
diction of  the  court  was  filed,  on  the  ground 
that  the  defendant  was  not  a  resident  of  the 
county  in  which  the  suit  was  brought,  it  was 
error  for  the  trial  judge  to  strike  this  plea,  and 
the  issue  therein  made  should  have  been  sub- 
mitted to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  I  84;  Dec.  Dig.  §  21;*  Trial,  Dec.  Dig.  { 
138.  ♦] 

2.  Appeabance  ({  8*)— What  Constitutes— 
Waiveb  of  Jurisdiction. 

The  giving  of  a  bond  for  the  forthcoming 
of  the  proper^  in  a  trover  suit,  where  bail  is 
required,  is  in  a  sense  an  appearance  by  the  de- 
fendant, yet  it  is  not  such  an  appearance  and 
pleading  to  the  merits  of  the  case  as  would 
constitute  a  waiver  of  jurisdiction.  To  com- 
plete such  waiver  there  must  not  only  be  a  gen- 
eral appearance,  but  also  pleading  to  the  mer- 
its,   (^vil  Code  1910,  f  5664. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  U  23-41;  Dec  Dig.  {  a*j 

Error  from  City  Court  of  Bainbridge;  W. 
A.  Custer,  Judge  pro  hac. 

Action  by  C.  J.  Roehr  &  Co.  against  0.  O. 
HalL  Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Reversed. 

E.  S.  Longley,  for  plaintiff  In  error.  J.  C 
Hale  and  W.  H.  Krause,  for  defendants  In 
error. 

HILIi»  0.  J.    Judgment  reversed. 
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(10  Oa.  App.  461) 

BOYD  T.  STATE.     (No.  8,868.) 
(Court  of  Appeali  of  Georgia.    Jan.  80,  1912.) 

(8yttahu9  5y  the  Court,) 

Weapons  (§  9*)— Gabbtiivo  Wsapon»— S2lb* 

MSNTs  OF  Offense. 

The  dwelling  house  of  a  landlord  ia  not 
the  place  of  busineaa  of  a  cropper,  in  the  con- 
templation of  the  act  of  1910  (Acta  1910,  p. 
134)  which  prohibits  one  from  "carrying 
aronnd**  a  pistol  without  a  license  "outside  of 
Ills  own  house  or  place  of  business."  Especial- 
ly is  this  true  where  it  affirmatiyely  appears 
that  the  cropper  did  not  live  in  the  house  with 
his  landlord,  but  liyed  in  a  different  dwelling. 
The  verdict  of  guilty  was  fully  authorized. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  {  8;  Dec  Dig.  §  9.*] 

Error  from  City  CJourt  of  La  Orange; 
Trank  Harwell,  Judge. 

Dave  Boyd  was  convicted  of  carrying  a 
pistol  without  a  license,  and  brings  error. 
Affirmed. 

M.  n.  Mooty,  for  plaintiff  in  error.  Henry 
Beeves,  Sol.,  for  the  State. 

RUSSELL,!.   Judgment  affirmed. 


(10  Ga.  App.  337) 

CX)CHRAN  V.  MINTER,  Ck>nstable. 
(No.  8,488.) 

<€k>urt  of  Appeals  of  Georgia.    Jan.  16,  1912.) 

(Byllahut  hy  the  Court.) 

Appeal  and  Error  (§  1092*)— Review— Dis- 
cretion OP  Trial  CJoubtv-Grant  op  New 
Trial. 

The  first  grant  of  a  new  trial  b^  the  judge 
of  the  superior  court,  on  certiorari  to  review 
a  verdict  and  judgment  in  a  justice's  court, 
will  not  be  disturbed,  unless  the  verdict  was 
demanded  by  the  evidence.  If  a  verdict  was 
demanded  at  all,  it  was  in  favor  of  the  de- 
fendant, and  not  for  the  plaintiff. 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  1092.*] 

Error  from  Superior  Court,  Paulding  Coun- 
ty; Price  Bd wards.  Judge. 

Action  by  W.  L.  Cochran  against  H.  W. 
Mlnter,  Constable.  From  a  Judgment  grant- 
ing a  new  trial  after  a  verdict  for  plaintiff, 
plaintiff  brings  error.    Affirmed. 

W.  E.  Spinks,  for  plaintiff  In  error.  M.  V. 
Sanford  and  C.  D.  McGregor,  for  defendant 
in  error. 

HILL^  O.  J.    Judgment  affirmed. 


00  Ga.  App.  822) 

CHARLESTON  ft  W.  C.  RT.  CO.  y.  AN- 

CHORS.     (No.  8,479.) 

(Court  of  Appeals  of  Georgia.    Jan.  16,  1912.) 

(SyttahuM  hy  the  Court.) 

1.  Master  and  Servant  ({  87*)— Operation 

OF  Railroads— ElicPLOTER's  Liabilitt  Act. 

Before  the  act  of  Congress  of  AprO  22, 

1908   (35  Stot.  65,  c  149  [IT.   S.  Comp.  St. 

Supp.  1909,  p.  1171]),  known  as  the  "Federal 


Employers  Liability  Act,"  applies  to  an  action 
for  damages  brought  against  a  railroad  com- 
pany by  one  of  its  employes  for  injuries  re- 
ceived m  the  service  of  the  company,  it  must 
appear  (1)  that  the  railroad  company  is  an 
interstate  carrier;  (2)  that,  as  to  the  trans- 
action through  which  the  Injury  occurred,  it 
was  at  the  time  engaged  in  interstate  com- 
merce; and  (3)  that  the  injured  employ^  was 
at  the  time  engaged  in  interstate  commerce. 

[Eid.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  J  87.*] 

2.  Master  and  Servant  (J  87^)— Operation 
OF  Railroad»— Employer's  Liabilitt  Act. 
Where  the  foreman  of  a  gang  of  railroad 
track  hands  is  injured  by  being  struck  in  the 
eye  by  a  particle  of  iron  put  in  flight  by  the 
negligent  stroke  of  a  hammer  in  the  hands  of 
one  of  the  men  working  under  him,  and  it  ap- 
pears that  the  business  on  hand  at  the  time 
of  the  injury  was  the  taking  up  and  relaying 
of  one  of  the  rails  of  the  track,  it  is  held  that 
the  parties  were  not  engaged  in  interstate 
commerce,  notwithstanding  that  the  track  in 
question  may  have  been  devoted  to  the  passage 
of  interstate  as  well  as  intrastate  trains,  and 
notwithstanding  that  the  railroad  in  a  general 
sense  may  have  been  an  interstate  carrier. 
To  such  a  transaction  the  federal  statute  does 
not  apply. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  §  87.*] 

Error  from  City  CoUrt  of  Richmond  Coun- 
ty; W.  F.  Eve,  Judge. 

Action  by  J.  B.  Anchors  against  the 
Charleston  &  Western  Carolina  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Anchors  sued  the  Charleston  &  Western 
Carolina  Railway  Company  for  the  loss 
of  an  eye  resulting  from  alleged  acts  of  neg- 
ligence as  set  out  in  the  petition.  The  plain- 
tiff was  employed  by  the  defendant  as  a 
foreman  of  a  gang  of  track  hands  working 
on  the  track  of  said  road  near  McCormlck, 
S.  C,  over  which  the  defendant  operated 
trains  back  and  forth  between  Georgia  and 
South  Carolina.  One  of  the  track  hands 
working  under  him  struck  the  blow  from 
which  the  injury  to  his  eye  resulted.  Para- 
graph 2  of  the  petition  reads  as  follows: 
"Said  defendant  is  a  common  carrier,  own- 
ing a  line  of  railroad  between  the  city  of 
Augusta,  In  the  state  of  Georgia,  and  the 
dty  of  Spartanburg,  in  the  state  of  South 
Carolina,  and  on  the  date  of  the  injury 
herein  complained  of  was  engaging  In  com- 
merce between  the  state  of  Georgia  and  the 
state  of  South  Carolina,  and  between  the 
several  states,  and  the  injury  hereinafter 
complained  of  was  sustained  by  plaintiff 
while  he  was  employed  by  said  defendant 
carrier  in  said  interstate  commerce,  and 
defendant  la  liable  in  damages  therefor  un- 
der the  act  of  Congress  of  April  22,  1908, 
which  declares  that  such  an  employ6  may 
recover  from  such  a  conmion  carrier  for  'in- 
jury or  death  resulting  in  whole  or  in  part 
from  the  negligence  of  any  of  the  officers, 
agents  or  employ^  of  sudi  carrier,  or  by 
reason  of  any  defect  or  insufficiency  due  to 
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its  negitgvnce  In  Its  cars,  engines,  appliances, 
machinery,  track,  roadbed,  worlds,  boats, 
wharves  or  other  equipment.'  '*  It  is  further 
stated  that  the  work  In  which  the  plaintiff 
and  the  other  servants  of  the  company  were 
engaged  was  taking  np  and  replacing  one 
of  the  rails  of  the  track,  and  that  the  work 
was  being  rushed  so  that  an  interstate  train 
could  pass  on  schedule.  The  defendant  de- 
murred upon  various  grounds;  the  chief 
ground  insisted  upon  being  that  the  petition 
set  out  no  cause  of  action  under  said  act  of 
Congress  of  1908,  because  the  plaintiff  be- 
ing a  track  hand  engaged  in  repairing  a 
track  in  South  Carolina  at  the  time  of  the 
injury,  was  not  employed  in  interstate  com- 
merce within  the  meaning  of  that  act,  and 
that  the  defendant  as  to  the  transaction  in 
question  was  not  so  engaged.  The  demurrer 
'was  overruled  upon  all  the  grounds,  and  the 
defendant  excepted. 

W.  K.  Miller,  for  plaintiff  in  error.    Wm. 
EL  Fleming,  for  defendant  in  error. 

POWELIi»  J.  (after  stating  the  facts  as 
above).  [1,2]  The  sole  question  involved  is 
whether  the  act  of  Congress  of  April  22, 
1908,  known  as  the  "Federal  Employers  Lia- 
bUlty  Act"  (35  Stat  65,  c.  149  [U.  S.  Comp. 
St.  Supp.  1909,  p.  1171]),  applies  to  this 
transaction.  That  statute,  by  its  terms,  re- 
lates only  to  liability  of  common  carriers 
by  railroad  "while  engaged  in  commerce  be- 
tween any  of  the  several  states"  to  persons 
"while  employed  by  such  carrier  In  such 
commerce.'*  It  will  be  called  to  mind  that 
the  prior  act  of  Congress  on  the  same  sub- 
ject (Act  June  11,  1906.  c.  3073,  34  Stat.  232 
[U.  S.  Comp.  St.  Supp.  1909,  p.  1148])  was  de- 
clared unconstitutional  by  the  Supreme  Court 
of  the  United  States  in  Howard  v.  Illinois 
Central  R.  Co.,  207  U.  S.  463,  28  Sup.  Ct 
141,  52  li.  Ed.  297,  on  the  ground  that  it 
applied  to  all  carriers  who  were  general- 
ly engaged  in  Interstate  commerce  as  to 
all  employes,  whether  the  carrier  and  the 
.  employ^  were  at  the  time  of  the  injury 
actually  engaged  with  commerce  of  that 
character  or  not.  The  present  law  was 
enacted  with  its  limitations,  with  the  spe- 
cial object  in  view  of  cutting  out  the  con- 
stitutional objections  for  which  the  prior 
law  had  been  declared  invalid.  The  pres- 
ent law  emphasizes  three  things,  which  must 
concur  before  its  provisions  are  applicable: 
(1)  The  railroad  company  in  question  must  en- 
gage in  interstate  commerce;  (2)  it  must  at 
the  time  of  the  injury  in  question  be  engaging 
In  that  character  of  commerce,  as  contradis- 
tinguished from  such  purely  local  matters  as 
it  may  also  engage  in;  (3)  the  injured  serv- 
ant must  also  at  the  time  of  receiving  his  In- 
jury be  engaging  in  interstate  commerce.  That 
the  carrier  tn  this  case  was  generally  engaged 
in  interstate  commerce  is  not  in  question. 
The  remaining  questions  are  whether,  at  the 
time  the  injury  complained  of  was  received,  it 
was  engaging  in  interstate  commerce,  and 


whether  the  injured  employ^  was  engaging 
in  that  character  of  commerce  at  that  time. 
To  narrow  the  point  a  little  more,  the  con- 
crete question  is  whether  the  work  of  re- 
pairing a  defective  rail  in  a  track  over  which 
a  railroad  company  carries  on  Its  transpor- 
tation,  both  local  and  interstate,  is  of  it- 
self an  act  of  engaging  in  interstate  com- 
merce. 

It  is  very  difficult  to  impose  the  limita- 
tions of  a  definition  upon  the  word  "com- 
merce" as  used  in  the  federal  Oonstltutlon. 
How  this  term,  which  originally  was  consid- 
ered as  almost  synonymous  in  meaning  with 
the  word  "trade,"  has  been  enlarged  so  as 
to  include  contracts,  transportation,  ways, 
means,  and  agencies,  and  even  instrumentali- 
ties by  which  commercial  intercommunica- 
tions are  carried  on,  is  a  matter  of  legal  his- 
tory. Still,  with  all  of  its  enlargement  of 
meaning,  the  word  "commerce"  has  its  lim- 
itations, and  there  are  some  things  which, 
though  touching  the  field  of  commercial  op- 
eration, do  not  enter  into  it  in  such  a  way 
as  to  become  of  themselves  a  part  of  the 
commerce.  The  insuring  of  articles  intended 
for  interstate  transportation  is  a  matter 
which  touches  interstate  commerce,  but  is 
not  "commerce"  within  the  purview  of  the 
Constitution.  Paul  v.  Virginia,  8  Wall.  168, 
19  L.  Ed.  357 ;  Hooper  v.  California,  155  U. 
S.  648,  15  Sup.  Ct  207,  39  L.  Ed.  297 ;  Nut- 
ting V.  Massachusetts,  183  IT.  S.  553,  22  Sup. 
Ct.  238,  46  L.  Ed.  324.  To  manufacture  goods 
with  the  intention  of  devoting  them  to  inter- 
state commerce  is  not  interstate  commerce. 
U.  S.  V.  Knight,  156  U.  S.  1,  15  Sup.  Ct.  249, 
39  L.  Ed.  325.  In  the  case  of  Kidd  v.  Pear- 
son, 128  U.  S.  1,  9  Sup.  Ct  6,  32  li.  Ed.  346, 
in  which  it  is  held  that  a  state  may  prohibit 
the  manufacture  of  intoxicating  liquors  with- 
in its  borders,  notwithstanding  that  the  man- 
ufacturer intends  to  use  the  liquors  when 
manufactured  only  for  exportation  beyond 
the  borders  of  the  state,  the  court,  speaking 
through  Mr.  Justice  Lamar,  draws  the  di&> 
Unction  between  "manufacture"  and  "com- 
merce" thus: 

"No  distinction  is  more  popular  to  the  com- 
mon mind,  or  more  clearly  expressed  in  eco- 
nomic and  political  literature,  than  that  be- 
tween manufacture  and  commerce.  Manu- 
facture is  transformation — ^the  fashioning  of 
raw  materials  into  a  change  of  form  for  use. 
The  fonctions  of  commerce  are  different 
The  buying  and  selling  and  the  transporta- 
tion incidental  thereto  constitute  commerce; 
auji  the  regulation  of  commerce  in  the  consti- 
tutional sense  embraces  the  regulation  at 
least  of  such  transportation.  The  legal  defi- 
nition of  the  term  as  givoi  by  this  court  in 
County  of  Mobile  v.  Kimball,  102  U.  S.  691, 
702,  26  L.  Ed.  238,  241,  is  as  follows :  'Com- 
merce with  foreign  nations  and  among  the 
states,  strictly  considered,  consists  in  inter- 
course and  traffic,  including  in  these  terms 
navigation  and  the  transportation  and  trans- 
it of  persons  and  property,  as  well  as  the 
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purchase,  sale,  and  exchange  of  commoditleB.' 
If  It  be  held  that  the  term  tacludes  the  regu- 
lation of  all  such  manufactures  as  are  in- 
tended to  be  the  subject  of  commercial  trans- 
actions in  the  future,  it  is  impossible  to  deny 
that  it  would  also  include  all  productive  in- 
dustries that  contemplate  the  same  thing. 
The  result  would  be  that  Congress  would  be 
invested,  to  the  exclusion  of  the  states,  with 
the  power  to  regulate,  not  only  manufacture, 
but  also  agriculture,  horticulture,  stock-rais- 
ing, domestic  fisheries,  mining — ^in  short, 
every  branch  of  human  industry.  For  Is 
there  one  of  them  that  does  not  contemplate, 
more  or  less  clearly,  an  interstate  or  foreign 
market?  Does  not  the  wheat  grower  of  the 
Northwest,  and  the  cotton  planter  of  the 
South,  plant,  cultivate,  and  harvest  his  crop 
with  an  eye  on  the  prices  at  Liverpool,  New 
York,  and  Chicago?  The  power  being  vested 
in  Congress  and  denied  to  the  states,  it 
would  follow  as  an  inevitable  result  that  the 
duty  would  devolve  on  Congress  to  regulate 
all  of  these  delicate,  multiform,  and  vital  in- 
terests— interests  which  in  their  nature  are, 
and  must  be,  local  in  all  the  details  of  their 
successful  management" 

Again  in  Coe  v.  Errol,  116  U.  S.  517,  6  Sup. 
Ct  475,  29  L.  Ed.  715,  the  court  held  that 
logs  cut  in  the  woods  and  brought  to  the 
landing  for  the  purpose  of  being  transported 
in  Interstate  commerce  did  not  become  a  sub- 
ject of  interstate  commerce  thereby.  From 
these  and  other  cases  of  the  Supreme  Court 
of  the  United  States  along  the  same  line,  it 
is  clear  that  a  distinction  is  observed  between 
preparing  to  engage  in  interstate  commerce 
and  in  engaging  in  interstate  commerce.  As 
was  pointed  out  by  the  United  States  Su- 
preme Court  in  Smith  v.  Alabama,  124  U.  S. 
465,  4S1,  8  Sup.  Ct  664,  81  L.  Ed.  508:  "It 
is  to  be  remembered  that  railroads  are  not 
natural  highways  of  trade  and  commerce. 
They  are  artificial  creations.  They  are  con- 
structed within  the  territorial  limits  of  the 
state  and  by  the  authority  of  its  laws,  and 
ordlnarUy  by  means  of  corporations  exercis- 
ing their  franchises  by  limited  grants  from 
the  state.*'  And,  as  the  opinion  of  the  court 
in  that  case  goes  on  to  point  out,  there  are 
many  matters  relating  to  the  preparation  of 
a  railroad  company  to  engage  in  interstate 
commerce  which  are  of  a  purely  local  na- 
ture, and  are  not  of  themselves  a  part  of  in- 
terstate commerce.  From  the  reasoning  and 
from  the  illustrations  given  in  the  case  of 
Howard  v.  Illinois  Central  B.  Co.,  supra,  in 
which  the  former  employer's  liability  act  was 
declared  unconstitutional,  it  is  plain  that  the 
court  had  in  mind  that  there  were  necessari- 
ly a  number  o^  activities  which  an  interstate 
railroad  might  engage  in  which  would  not 
constitute  engaging  in  interstate  commerce. 
It  is  true  that  in  a  more  or  less  remote  sense 
every  act  jwrformed  by  an  employ^  for  a 
carrier  that  engages  indiscriminately  In  local 
and  interstate  commerce  tends  to  promote 
the  latter  form  of  nommeroe.    The  porter 


who  cleans  the  cuspidors  in  the  general  of- 
fices of  the  company  for  the  comfort  and 
convenience  of  the  officers  who  direct  the 
movement  of  the  trains  as  they  pass  from 
state  to  state  and  the  other  great  commercial 
activities  of  the  carrier  is  in  a  certain  sense 
engaged  in  carrying  on  that  great  cbmmerce ; 
but  we  do  not  believe  that  this  menial  em- 
ploy6  in  his  strictly  local  duties  is  within  the 
purview  of  the  act  of  Congress  in  question, 
and  we  believe  that  the  connection  between 
the  services  to  be  performed  and  the  com- 
merce itself  must  be  closer  than  that 

Just  here  let  us  make  this  point  clearer 
that,  wherever  this  federal  statute  applies, 
all  state  laws  give  way,  and  employer  and 
employ^  alike  are  bound  by  its  terms.  Con- 
sidering it  in  its  operation  throughout  the 
entire  United  States,  and  noticing  its  effect 
upon  the  local  Jurisprudence  of  the  various 
states,  it  may  be  seen  that  in  some  states, 
as  to  some  transactions,  and  as  to  some 
phases  of  what  is  commonly  known  as  the 
"master  and  servant  law,*'  It  gives  the  em- 
ploy6  a  benefit,  while  in  other  states,  or  as 
to  other  transactions,  or  as  to  other  phases 
of  the  master  and  servant  law,  It  gives  the 
employer  the  benefit  Whatever  it  takes 
from  one  side  it  gives  to  the  other,  and  vice 
versa.  For  instance,  in  the  state  of  South 
Carolina,  where  this  very  injury  arose,  the 
federal  act  is  more  beneficial  to  the  em- 
ployg  in  this  particular  instance  than  the 
state  law  Is,  because  the  defense  of  fellow 
service  Is  by  the  federal  act  abolished  as  to 
the  underservant  who  inflicted  this  injury 
upon  his  foreman;  whereas,  under  the  South 
Carolina  statute,  the  railroad  company  co.uld 
have  pleaded  the  doctrine  of  fellow  servant 
to  exempt  itself  in  such  a  case.  And  yet  in 
most  respects  the  South  Carolina  statute  on 
this  general  subject  is  more  favorable  to 
the  servant  that  it  is  to  the  master.  So 
when  the  court  proceeds  to  lay  down  the 
rule  that  this  or  that  service  performed  by 
an  employ^  for  a  railroad  company  consti- 
tutes engaging  in  interstate  commerce,  no 
person  can  thereafter  enter  into  the  service 
of  an  interstate  carrier  and  perform  that 
service  for  it  without  surrendering  whatever 
particular  benefits  may  be  given  him  by  the 
state  law,  so  far  as  they  are  not  also  given 
by  the  federal  law.  We  mention  this  in  re- 
sponse to  the  argument  presented  by  able 
counsel  for  the  defendant  in  error  that  this 
federal  statute  is  one  of  those  beneficent 
and  progressive  acts  of  legislation  which 
should  be  given  the  widest  possible  legal 
scope,  and  that  the  benefit  of  every  reasona- 
ble doubt  should  be  given  in  favor  of  main- 
taining jurisdiction  under  it  Personally  we 
give  accord  to  the  sentiment  that  the  fed- 
eral act  is  in  most  respects  a  wise  and  benef- 
icent piece  of  legislation,  and  a  fair  and 
just  statute;  but  that  is  a  matter  with 
which  we  have  no  concern  at  alL  All  valid 
statutes  enacted  by  Congress  within  the 
scope  of  its  powers  aie^  ao  flur  as  w«  as 
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Judges  are  concerned,  wise  and  beneficent 
and  Just  acts  of  legislation.  On  the  other 
hand,  every  valid  state  statute  is  to  be  con* 
sidered  to  be  entitled  to  the  same  respect 
and  Judicial  approval,  so  far  as  it  is  enac^ 
ed  within  the  scope  of  the  state's  powers. 

After  carefully  considering  the  question, 
and  with  no  other  end  in  view  than  to  give 
to  the  act  of  Congress  Just  such  scope  as  it 
is  legally  entitled  to,  without  any  prejudice 
for  or  against  the  legislation  as  such,  we 
cannot  see  how  the  act  of  repairing  a  bro- 
ken rail  in  a  railroad  track  Is  engaging  In 
commerce  at  all,  nor  how  the  repairing  of 
a  part  of  the  physical  properties  of  a  rail- 
road,  which  are  in  their  very  nature  perma- 
nently fixed  within  the  limits  of  the  state, 
can  be  regarded  as  an  interstate  transac- 
tion at  all.  To  our  minds,  neither  the  serv- 
ant who  struck  the  blow  nor  the  servant 
whose  eye  was  injured  through  the  blow's 
being  struck  was  engaged  in  interstate  com- 
merce, since  the  whole  object  of  striking  the 
blow  was  merely  to  drive  a  spike  to  hold  in 
place  a  rail  that  this  defendant  might  have 
a  railroad  track  upon  which  it  could  there- 
after, if  it  so  desired,  engage  In  commerce, 
either  Interstate  or  intrastate.  If  the  dis- 
tinction between  preparing  to  engage  In  com- 
merce and  the  act  of  actually  engaging  in  it 
is  to  be  observed,  this  transaction  falls 
squarely  within  the  domain  of  preparation. 

We  are  aware  that  the  courts,  so  far  as 
they  have  passed  upon  this  and  cognate 
questions,  have  been  widely  divided  in  opin- 
ion. To  support  the  view  that  the  federal 
statute  would  apply  in  such  cases,  see  Zikos 
V.  Oregon  R,  &  N.  Co.  (C.  C.)  179  Fed.  893; 
Colasurdo  v.  Railway  Co.  (C.  C.)  180  Fed.  832 
(recently  affirmed  by  the  Court  of  Appeals 
of  the  Second  Circuit,  192  Fed.  901).  On  the 
contrary,  see  Taylor  v.  Sou.  Ry.  Co.  (by 
Judge  Newman  of  the  United  States  Court 
of  the  Northern  Circuit  of  Georgia)  178  Fed. 
380.  Indeed,  the  confiict  in  Judicial  views 
on  the  question  is  such  that,  notwithstand- 
ing what  decisions  may  be  rendered  in  the 
meantime,  the  question  can  be  accepted  as 
an  open  one  until  the  Supreme  Court  of  the 
United  States  Itself  decides  it,  as  it  prob- 
ably will  do  at  some  early  date. 

In  the  meantime  the  Judgment  Is  reversed. 


(10  Gku  App.  287) 

BflLLBR  GROCERY  CO.  v.  EAST  PORT 
SARDINE  CO.     (No.  3,384.) 

(Court  of  Appeals  of  Georgia.    Jan.  16,  1912.) 

(ByUabut  5y  the  Court.) 
Salbs  (I  23*)— Offer  to  But— Necsssitt  of 

AOOSFTANCQE. 

The  allegations  of  the  petition  were  not 
proved  as  laid,  and  it  affirmatively  appears 
from  the  evidence  for  the  plaintiff  that  the  of- 
fer to  buy,  made  to  the  defendant  by  letter, 
was  expressly  refused,  and  no  complete  con- 


tract was  entered  into.    A  nonsuit  was  there- 
fore properly  awarded. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  {  23.*] 

Error  from  City  Court  of  Albany;  D.  F» 
Crosland,    Judge. 

Action  by  the  Miller  Grocery  Company 
against  the  East  Port  Sardine  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

R.  J.  Bacon  and  Ben  T.  Burson,  for  plain- 
tiff in  error.  Mann  &  Milner,  for  defend- 
ant tn  error. 

HILL,  O.  J.    Judgment  affirmed. 


(10  Oa.  App.  m> 
DUKES  V.  STATE.     (No.  3,9ia) 
(Court  of  Appeals  of  Georgia.    Jan.  3(H  1012.) 

(8yUalu9  5y  the  Court.) 

Cbihinal  Law  ({  1159^)— Wan  of  Esbob^ 

Review— Questions  of  Fact. 

It  was  for  the  jury  to  say  whether  they 
would  believe  the  state's  witness,  who  testified 
directly  to  a  sale  of  intoxicating  liquor  by  the 
accused,  or  credit  the  witnesses  offered  to  im- 
peach him.  The  trial  judge  having  approved 
the  verdict,  this  court  mil  not  interfere. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  ^  Cent  Dig.  {{  3074-8083;    Dec.   Dig.  i 

Error  from  City  Court  of  Carrollton; 
James  Beall,  Judge. 

Willie  Dukes  was  convicted  of  the  sale  of 
intoxicating  liquor,  and  brings  error.  Af- 
firmed. 

Buford  Boykin,  for  plaintiff  in  error.  C 
E.  Roop.,   Sol.,  for  the  State. 

POTTLE^  J.    Judgment  affirmed. 


(10  Oa.  App.  287) 

ROBINSON  ft  JOHNSON  v.  ROTHCHILDS 
ft  CO.    (No.  3,209.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(SyUahue  5y  the  Court.) 
1.  Appeal  and  Ebbob  (§  730^)— Assionmbntb 

OF  ErROB— SXJFFICIENCT. 

Assignments  of  error,  which  do  not  di- 
rect the  attention  of  the  court  to  the  specific 
error  of  which  complaint  is  made,  will  not  be 
considered.  Crawford  v.  State,  4  Ga.  App. 
789(8),  62  S.  E.  501.  An  assignment  of  error 
to  a  charge  not  erroneous  in  the  abstract  must 
point  out  its  specific  defect,  and  the  attention 
of  the  court  must  be  specifically  directed  to 
the  error  in  the  instruction  alleged  to  be  erro- 
neous. A  mere  general  assignment  that  a 
portion  of  a  charge  excepted  to  was  error  pre- 
sents nothing  to  the  consideration  of  a  review- 
ing court,  except  its  abstract  correctness;  and 
especially  is  this  true  when  the  charge  as  a 
whole  is  not  embodied  in  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  3013^-3016;  Dec.  Dig.  { 
730.*] 


•Vor  other 
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2.  Salb  (I  480^)— Rbcoyebt  of  Qoodb  bt 

The  eyidence  authorized  the  jury  to  infer 
a  rescission  of  the  contract,  and  likewiae  sup- 
ports the  conclusion  that  the  purchasers  of 
the  piano  were  possessed  of  sufficient  infor- 
mation to  give  them  notice  that  the  piano  was 
not  the  property  of  the  defendant  in  attach- 
ment. 

nSd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  B  143^1448;   Dec.  Dig.  |  480.^] 

Bnor  from  City  Court  of  Monroe;  A.  GL 
Stone,  Judge. 

Action  by  Bothchilds  &  Co.  against  Robin- 
eon  &  Johnson.  Judgment  for  plaintiffs,  and 
defendants  bring  error.    Affirmed. 

Napier  ft  Cox,  for  plaintiffs  in  error.  W. 
O.   Dean,  for  defendants  in  error. 

RUSSBLL,  J.  The  defendants  In  error 
Bold  a  piano  to  W.  H.  Jackson  on  the  in- 
stallment plan.  Jackson  was  in  arrears  in 
bis  monthly  payments,  and  correspondence 
between  the  seller  of  the  piano  and  the  pur- 
ehaaer  ensued.  Jackson  several  times  offer- 
ed to  return  the  piano,  stating  that  it  was 
not  such  an  instrument  as  he  thought  it 
was  when  he  made  the  contract,  and  also 
that  on  account  of  the  altered  state  of  his 
financial  condition  he  was  unable  to  pay  for 
it.  The  correspondence  resulted  in  Jack- 
son's final  agreement,  acquiesced  in  by  Roth- 
chllds,  to  ship  the  piano  back  to  the  sellers, 
forwarding  them  at  the  same  time  a  bill 
of  lading  from  Monroe,  Ga.,  to  the  factory 
at  Stegar,  111.  Jackson  himself  was  in  Ath- 
ens, but  he  testifies  by  interrogatories  that 
lie  gave  instructions  to  his  wife  to  have  the 
piano  shipped,  and  she  obeyed  his  instruc- 
tions by  employing  a  man  to  box  and  irnck 
the  piano,  and  had  it  carried  by  a  drayman 
to  the  railroad  depot.  There  the  piano  was 
levied  upon  by  attachments  issued  at  the 
instance  of  the  plaintiffs  in  error  and  other 
creditors  of  Jackson.  Prior  to  the  levy  the 
constable  had  been  told  by  Mrs.  Jackson, 
at  ber  house,  that  they  had  been  unable  to 
pay  for  the  piano  in  accordance  with  the 
contract,  and  that  it  was  not  Jackson's  prop- 
erty, but  was  the  property  of  the  original 
vendors.  No  notice  of  the  levy  of  the  at- 
tacbment  was  given  to  Rothchilds  &  Co., 
and  in  due  course  the  piano  was  sold;  the 
plaintiffs  in  error  being  the  purchasers. 
Some  time  later  an  agent  of  Rothchilds  & 
Co^  inquiring  as  to  the  whereabouts  of  the 
piano,  and  being  told  by  Jackson,  in  Athens, 
tbat  be  had  returned  It,  discovered  that  it 
bad  been  seized  by  the  attachments  and 
sold,  and  thereupon  instituted  the  present 
action  in  trover.  Upon  the  trial  the  Jury 
found  in  favor  of  the  plaintiffs. 

[1]  Exception  is  taken  to  the  judgment 
oYermling  a  motion  for  new  trial.  The  mo- 
tion for  new  trial  is  based  upon  the  general 
grounds,  and  upon  three  additional  grounds, 
wblch  attempt  to  assign  error  upon  certain 


quoted  excerpts  from  the  charge  of  the  court; 
but  there  is  no  specific  assignment  of  error 
in  i^ny  of  them,  and  each  is  so  incomplete 
as  to  have  presented  nothing  for  the  con- 
sideration of  the  lower  court  in  passing  up- 
on the  motion.  Under  well-settled  rulings 
of  the  Supreme  Court  and  this  court,  these 
grounds,  of  course,  present  nothing  for  our 
consideration,  because  a  court  of  review  can 
pass  upon  nothing  which  the  lower  court 
did  not  have  fair  opportunity  to  determine. 
The  mere  quotation  of  an  extract  from  the 
charge  of  the  court,  and  the  general  state- 
ment that  it  is  error,  is  an  exception  to 
the  Judge's  charge  so  extremely  vagpae  ahd 
Indefinite  as  to  be  fatally  defective;  and 
especially  is  this  true  in  a  case  in  which 
the  charge  of  the  court  as  a  whole  is  not 
embodied  in  the  record,  so  as  to  enable  us 
to  have  the  opportunity  of  considering  the 
extract  in  connection  with  the  context.  It 
is  manifest  that  this  court  cannot  determine 
from  these  extracts  from  the  charge  wheth- 
er the  trial  Judge  erred  In  overruling  the 
motion  for  new  trial,  in  so  far  as  it  was 
based  upon  the  grounds  contained  in  the 
amendment.  Assignments  of  error  which 
do  not  direct  the  attention  of  the  court  to 
the  speclflc  error  of  whicb  complaint  is 
made  will  not  be  considered.  Crawford  v. 
State,  4  Ga.  App.  789(8),  62  B.  B.  501.  An 
assignment  of  error  to  a  charge  not  errone- 
ous in  the  abstract  must  point  out  its  spe- 
cific defect,  and  the  attention  of  the  court 
must  be  specifically  directed  to  the  error  in 
the  instruction  alleged  to  be  erroneous.  A 
mere  general  assignment  that  a  portion  of 
a  charge  excepted  to  was  error  presents 
nothing  to  the  consideration  of  a  reviewing 
court,  especially  when  the  charge  as  a  whole 
is  not  embodied  in  the  record. 

[2]  2.  As  to  whether  the  Judge  erred  in 
overruling  the  motion  for  new  trial  is  based 
upon  the  general  grounds.  The  testimony 
might  have  authorized  a  finding  either  way. 
The  trial  Judge,  who  heard  the  testimony 
and  saw  the  witnesses,  approved  the  flUding 
of  the  Jury.  It  cannot  be  said  that  there  is 
no  evidence  that  there  was  a  rescission  of 
the  contract  between  Rothchilds  and  Jack- 
son, because  every  circumstance  confirms 
the  statement  that  there  was  such  a  rescis- 
sion, and  Jackson  himself,  in  his  interroga- 
tories, testifies  that  the  contract  was  rescind- 
ed. The  contract  between  Rothchilds  and 
Jackson  itself  provided  for  the  retaking  of 
the  piano  by  Rothchilds,  and  Jackson  con- 
sented that  he  should  exercise  this  privilege 
without  legal  proceedings.  It  is  true  that, 
in  order  to  have  more  effectually  protected 
their  rights,  the  sellers  should  have  recorded 
the  conditional  bill  of  sale  under  which 
Jackson  held  the  piano;  but  this  failure  on 
their  part  was  at  their  own  risk.  In  not 
giving  creditors  of  Jackson  notice  by  record. 
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they  took  the  risk  of  other  creditors  not 
haying  notice  brought  home  to  them  that 
the  title  was  reserved.  The  question  as  to 
whether  the  plaintiffs  in  error  In  this  case 
had  actual  notice  of  the  state  of  the  title 
to  the  piano,  or  as  to  whether  the  circum- 
stances were  suflQlcient  to  put  them,  as  pru- 
dent men,  on  such  inquiry  as  would  have 
led  to  knowledge,  was  one  to  be  determined 
by  the  Jury  from  the  facts  and  circumstanc- 
es which  appear  in  the  record.  Our  conclu- 
sion upon  those  facts  might  not  have  been 
the  same  as  that  reached  by  the  Jury  in 
their  finding.  This,  however,  does  not  mat- 
ter, because  we  cannot  say  that  the  circum- 
stances in  proof  were  not  sufficient  to  au- 
thorize the  result  reached  by  the  Jury. 
Judgment  affirmed. 

aO  Gft.  App.  S84) 

DAVIS  V.  CITY  OP  WATCROSa 
(No.  8,849.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 
(Syttahut  6y  the  Court.) 

OOUBTB    (I    217^)— SUPBEIOB   GOUBT--CEBTIVI- 
OATION-H)BJSOnONS  TO  CON8TITUTIONALITT 

OF  Statute— SuFFiciENCT  of  Allegations. 
Attacks  upon  the  constitutionality  of  a 
statute,  because  "the  title  to  the  act  contains 
two  distinct  and  separate  subject-matters,"  and 
because  "the  body  of  the  act  contains  matter 
variant  from  what  is  expressed  in  the  title 
thereof,**  are  too  general,  vague,  and  Indefinite 
to  raise  any  question  for  certification  to  the 
Supreme  Court.  The  "two  distinct  and  sepa- 
rate subject-matters,**  and  the  "matter  in  the 
body  of  the  act  variant  from  what  is  expressed 
in  the  title,"  should  be  specifically  pointed  out. 
Parker-Hensel  Engineermg  Co.  v.  Schuler,  7 
Ga.  App.  396,  66  8.  E.  lOSiS,  and  citations. 

[Ed.  Note.— For  other  cases,  see  Courts,  Pec 
Dig.  §  217.*] 

Error  from  Superior  Court,  Ware  Ck>mity ; 
T.  A.  Parker,  Judge. 

Charlie  Davis  was  convicted  of  violation 
of  an  ordinance  pf  the  City  of  Waycross, 
and  brings  error.    Affirmed. 

John  S.  Walker,  for  plaintiff  in  error. 
Wilson,  Bennett  &  Lambdin,  for  defendant  in 
error. 

HILL,  0.  J.    Judgment  affirmed. 


(10  GkL  Ai»p.  889) 

ATKINSON  V.  HAKDAWAT.     (No.  8,616.) 
(Court  of  Appeals  of  Georgia.    Jan.  16,  1912.) 

(ByUabm  6y  the  Oowrt,) 

1.  New  Tbial  (§  132*)  —  Psooeedings  to 
Pbocxtbs— Bbisf  of  Evidence— Cobbegtion. 
Where,  on  the  day  fixed  for  the  hearing 
of  a  motion  for  a  new  trial,  a  brief  of  the 
evidence  is  presented  and  approved,  and  the 
Judge  takes  the  matter  under  advisement,  and 
holds  it  under  consideration  for  a  number  of 
days,  and,  while  considering  It,  discovers  that 
the  brief  of  the  evidence  is  incorrect,  he  may 
eanse  the  correction  to  be  made  before  he  acts 
on  the  motion,  notwithstanding  all  of  this  oc- 


curs in  vacation.    Cf.  Atlanta  By.  v.  McManus, 
1  Ga.  App.  302  (1),  58  S.  E.  258. 

[Ed.  Note.— For  other  cases,  see  New  Trial* 
Cent  Dig.  |3  273-275;   Dec  Dig.  ^  132.^] 

2.  EzEouTOBS  Ann  Administbatobs  (§  6^)-« 
Pboof  of  Lack  of  Administbation. 

Lack  of  administration  upon  the  estate  of 
a  decedent  is  adequately  shown,  where  there 
appears  in  the  record  the  testimony  of  a  wit- 
ness that  he  had  examined  the  records  in  the 
office  of  the  ordinary  in  the  county  where  the 
decedent  resided  at  the  time  of  his  death,  and 
that  no  administration  had  been  granted.  The 
law  presumes  intestacy  until  proof  of  a  will  is 
made.  Miller  v.  Speight,  61  Ga.  460.  Hence 
lack  of  representation  on  a  decedent's  estate  is 
prima  facie  shown  by  proof  that  no  administra- 
tor has  been  appointed  thereon. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  |  6.^] 

3.  Death  (S  36^)— Actions  fob  GIausino 
Death— Venue. 

The  venue  of  a  cause  of  action  a^inst  a 
railway  company  for  a  negligent  homicide  is 
in  the  county  in  which  the  fatal  injury  was  in- 
fiicted,  and  not  in  the  county  where  the  injured 
person  afterwards  may  have  died.  The  cause 
of  action  adheres  in  the  wrong  as  consummated 
by  the  injury,  and  not  in  the  death  itself. 

[Ed.  Note. — ^For  other  cases,  see  Death,  Cent. 
Dig.  I  51;  Dec.  Dig.  |  86.^] 

4.  Masteb  and  Sebvant  (|  265^)— Injubibs 
to  Sebvant— Actions— Pbesumptions  and 
Bubden  of  Pboof. 

Under  the  employer's  liability  act  of  1909, 
now  found  in  Civil  Code  1910,  |  2782  et  seq., 
where  suit  is  brought  for  the  death  of  an 
employe,  the  railway  company  has  the  burden 
of  proving  that  its  agents  and  employes  have 
exercised  all  ordinary  and  reasonable  care  and 
diligence,  and  the  plaintiff  makes  a  prima  fade 
case  merely  by  showing  that  the  decedent  met 
his  death  whue  discharging  the  duties  of  his 
empIoymenL 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  265.^] 

5.  COUBTS  (i  217*)— SXJPBEME  CotTBl^-CBBTIF- 

ication  of  Question  —  CoNSTiTUTiONAiiiTY 

OF  Statutes. 

The  attempt  of  the  plaintiff  in  error  to 
make  an  attack  upon  the  act  of  1909,  for  un- 
constitutionality is  ineffectual,  because  of  the 
general  and  indefinite  manner  in  which  he  pre- 
sents the  constitutional  question.  As  to  this 
point,  the  decision  In  Davis  v.  City  of  Way- 
cross,  supra,  this  day  decided,  and  the  cases 
therein  cited,  are  controlling. 

[Ed.    Note.— For   other    cases,    see    Courts* 
Dec.  Dig.  217.*] 

6.  Statutes  (§  279*)— Pleading— Necessity. 

Where  a  statute  of  this  state  is  applica- 
ble to  the  cause  of  action  set  forth  in  the  peti- 
tion, the  plaintiff  does  not  have  to  plead  it» 
in  order  to  get  the  benefit  of  it. 

[Ed.  Note.— For  other  cases,   see   Statutes, 
Cent  Dig.  {  378;   Dec  Dig.  §  279.*] 

7.  Death  (|  95*) -Actions- Measum  of 
Damages- "FxTLL  Yai^us  of  the  Lns  ov 
THE  Deceased." 

The  measure  of  damages  for  a  negligent 
homicide  falling  within  the  purview  of  the  act 
of  1909,  now  CivU  Code  1910.  |  2782.  is  the 
"full  value  of  the  life  of  the  aeceased,'*  which 
by  reference  to  Civil  Code  1910,  {  4425,  is  am- 
plified to  mean  ''the  full  value  of  the  life  of  the 
deceased,  without  deducting  for  necessary  or 
other  personal  expenses  of  the  deceased  had 
he  lived." 

[Ed.  Note.— For  other  cases,  see  Death,  Dec 
Dig.  {  95.*] 
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B.  New    Trxai.    ({|   104,    105^)— GBOxnffDS— 

Nkwit  Dibcotebbd  Eyidsnck. 

The  evidence  aathorked  the  yerdict.  The 
grounds  of  the  motion  for  a  new  trial  based 
on  the  alleged  newly  discovered  evidence,  so 
far  as  formally  complete,  present  matters 
merely  cumulative  or  impeaching;  and  no  rea- 
son appears  for  disturbing  the  recovery  in  the 
plaintiff's  favor. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  H  21&-229;  Dec  Dig.  {§  104,  1057] 

Brror  from  01t7  Court  of  Bazley;  A.  Y. 
Sellers,  Judge. 

Action  by  Mary  Hardaway  against  H.  M. 
Atkinson,  receiver.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

B.  Whitfield  and  J.  B.  Moore,  for  plaintiff 
In  error.  Haygood  &  Cutts  and  Wade  H. 
Watson,  for  defendant  In  error. 

POWBIiL»  J.    Judgment  affirmedL 


<10  Oa.  App.  856) 

PARK  v.  BIJXTON  et  aL  (No.  8,557.) 
<Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(8yUahu9  hy  the  Court.) 

1.  Bnxs  AND  NoTBS  (I  637*)— Actions  — 
Questions  of  Law  ob  Faot--Good  Faith 
of  pubchaseb. 

The  law  of  this  state  (Civ.  Ck>de  1910.  | 
4291)  declares  that  "any  circumstances  whicn 
would  place  a  prudent  man  upon  his  guard,  in 
purchasing  negotiable  paper,  shaU  be  sufficient 
to  constitute  notice  to  a  purchaser  of  such 
paper  before  it  is  due.**  The  character  and 
fiumciency  of  the  circumstances  in  a  particular 
•case  which  should  place  a  prudent  man  on  his 

fuard  are  to  be  determined  as  questions  of  fact 
Y  the  jury,  and  not  by  the  juoige  as  questions 
of  law. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  i  1879;  Dec.  Dig.  |  537.^1 

2.  Bills  and  Notes  (8  537*)  —  Actions — 
Questions  of  Law  ob  Fact— CIood  Faith 
of  pubchaseb. 

The  promise  to  pay  the  interest  on  a  ne- 
gotiable note  is  as  much  a  part  of  the  con- 
tract as  the'  promise  to  pay  the  principal. 
Principal  and  interest  constitute  one  debt. 
When  the  note  is  sold  to  a  third  person  be- 
fore the  principal  is  due,  but  when  install- 
ments of  interest  are  past  due  and  remain  un- 
paid, and  the  fact  of  nonpayment  appears, 
either  on  the  face  of  the  note  or  by  actual 
knowledge  on  the  part  of  the  purchaser,  it 
would  be  for  the  Jury  to  determine  whether 
these  facts  were  circumstances  sufficient  to  put 
the  purchaser,  as  a  prudent  man,  on  his  guard, 
and  to  furnish  to  him  warning  that  the  maker 
of  the  note  had  some  defense.  Proof  of  the 
above  facts  indicated  authorised  the  jury  in 
finding  that  the  purchaser  bought  the  note  with 
notice  that  it  was  then  dishonored,  and  he 
would  not  be  protected  in  his  title  against  any 
defense  that  the  maker  could  make,  if  the 
note  was  sued  by  the  original  payee. 

[Bd.  Note.— For  other  cases,   see  Bills  and 
Notes,  Cent  Dig.  {  1879;  Dec  Dig.  {  537.^] 

3.   SumCIENCT  OF  EVIDENCE— No   EBBOB. 

The  other  assignments  of  error  are  not 
material.  There  was  evidence  to  support  the 
plea  of  total  failure  of  the  consideration  for 
which  the  note  was  ^iven,  and  no  reason  ap- 
pears for  the  grant  of  another  triaL 


Brror  from  City  Ck)nrt  of  Waynesboro;  H. 
A  Boykin,  Judge. 

Action  by  Howard  C.  Park  against  W.  B. 
Buxton  and  others.  Judgment  for  defoid- 
ants,  and  plaintiff  brings  error.    Affirmed. 

H.  J.  Fullbright  and  F.  S.  Bumey,  for 
plaintiff  in  error.  W.  H.  Fleming  and  O.  K 
Garlicky  for  defendants  in  error. 

HILIj,  C.  J.  Howard  a  Park  sued  W.  & 
Buxton  and  others  as  makers  of  a  promis- 
sory note,  alleging  that  he  was  a  bona  fide 
bolder  for  value,  and  that  he  had  bought  the 
note  before  it  was  due  and  without  any  no- 
tice of  any  defect  of  defense.  The  defense 
denied  these  allegations  of  the  plaintiff,  and 
on  the  issue  thus  formed  and  the  evidence^ 
under  the  charge  of  the  court,  the  Jury  found 
a  verdict  In  favor  of  the  defendants,  and 
plaintiff's  motion  for  a  new  trial  was  over- 
ruled. The  evidence,  briefly  stated,  Is  as 
follows:  The  note  was  one  of  three  notes 
made  by  the  makers  for  $1,000  each,  and 
payable  to  McLaughlin  Bros.,  or  order. 
Bach  note  was  dated  April  8,  1906;  the 
first  note  falling  due  May  1,  1907,  the  sec- 
ond one  falling  due  In  1906,  the  third  one 
falling  due  in  1909.  The  consideration  of 
the  notes  was  a  high-bred  stallion,  the  pur- 
chase being  made  under  express  warranties 
as  to  the  quality  of  the  stallion,  and  the  de- 
fense relied  upon  was  a  breach  of  these  war- 
ranties. This  defense  was  met  by  the  con- 
tention of  the  plaintiff  that,  as  he  was  a 
bona  fide  purchaser  for  value  before  maturi- 
ty without  notice  of  any  defect  or  defense, 
this  defense  of  failure  of  consideration  could 
not  be  made  to  the  note  In  his  hands.  There 
was  a  credit  of  |200  on  the  principal  of  the 
note,  leaving  a  balance  of  $800  due.  Plain- 
tiff paid  1850  for  the  note  to  McLaughlin 
Bros.,  the  original  payees,  and  at  the  thne 
of  the  purchase  the  principal  of  the  note  had 
not  matured,  but  would  liave  matured  tn 
12  days.  Two  Installments  of  annual  In- 
terest, amounting  to  $96  at  the  time  of  the 
purchase,  were  past  due  and  unpaid.  The 
face  of  the  note  did  not  show  this  fact,  but 
the  plaintiff  admitted  that  he  knew  the  fbct 
when  he  purchased  the  note. 

[1]  The  principal  question  of  law  present- 
ed is:  Does  the  purchaser  for  value  of  a 
negotiable  promissory  note  before  the  prin- 
cipal thereof  is  due,  with  knowledge  that 
Installments  of  interest  thereon  are  past 
due  and  unpaid,  stand  in  the  position  of  a 
bona  fide  holder,  and  is  he  protected  as  such 
under  section  4286,  Civil  Ckxle  1910;  or  does 
the  fact  that  installm^its  of  Interest  are 
past  due,  accompanied  by  his  knowledge  of 
the  fact,  constitute  sufficient  reason  to  dis- 
honor the  principal  of  the  note  and  let  In 
all  defenses  good  against  the  original  payee? 
Plaintiff  in  error  insists  that  as  a  matter  of 
law  the  simple  t&ct  that  Installments  of  in- 
terest-are overdue  and  unpaid,  disconnected 


^Vqt  other  cases  see  same  topic  and  section  NUMBBR  in  Deo.  Dig.  Jk 
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from  other  facts,  is  not  of  Itself  sufficient  to 
affect  the  position  of  one  taking  the  note  be- 
fore maturity  of  the  principal  for  value  as 
a  bona  Me  purchaser,  and  that  it  was  the 
duty  of  the  trial  Judge  so  to  Instruct  the 
Jury.  The  trial  Judge  refused  so  to  Instruct 
the  Jury  as  a  matter  of  law,  but  submitted 
the  question  to  them  as  one  of  fact,  charg- 
ing to  the  effect  that  it  was  for  the  Jury 
to  decide  whether  the  nonpayment  of  the  in- 
terest and  the  knowledge  of  that  fact  by 
the  plaintiff  at  the  time  he  purchased  the 
note  was  a  circumstance  which  would  place 
a  prudent  man  upon  his  guard  In  purchas- 
ing negotiable  paper. 

The  question  of  law  here  presented  has 
never  been  directly  decided  by  the  Supreme 
Ck)urt  of  this  state,  and  the  decisions  In  oth- 
er Jurisdictions  are  in  conflict  Some  of 
the  courts  holding  that  default  in  the  pay- 
ment of  Interest,  with  a  knowledge  of  that 
fact  by  the  purchaser,  does  not  dishonor  the 
note,  and  is  not  a  sufficient  circumstance  of 
suspicion  to  put  the  purchaser  upon  fur- 
ther inquiry,  are  Indiana  &  111.  Ry.  Ck>.  v. 
Sprague,  103  U.  S.  756,  26  L.  Ed.  554;  Crom- 
well V.  Sac  County,  96  U.  S.  51,  24  L.  Ed. 
681 ;  Thompson  v.  Perrlne,  103  U.  S.  589,  1 
Sup.  Ct  564,  568,  27  L.  Ed.  298;  Nat  Bank 
V.  Klrby,  108  Mass.  497;  Kelly  v.  Whitney, 
45  Wis.  110,  30  Am.  Rep.  697.  Some  of  those 
taking  the  opposite  view  are  Newell  v.  Gregg, 
51  Barb.  (N.  Y.)  263;  Citizens'  Savings  Bank 
V.  Couse,  68  Misc.  Rep.  153,  124  N.  Y.  Supp. 
79;  First  Nat  Bank  v.  Forsyth,  67  Minn. 
257,  69  N.  W.  909,  64  Am.  St  Rep.  415.  The 
United  States  Supreme  Court,  in  the  case 
of  Trask  v.  Jacksonville,  Pensacola  &  Mo- 
bile R.  Co.,  124  p.  S.  515,  8  Sup.  Ct  574,  31 
L.  Ed.  521,  in  seeming  conflict  with  prior 
decisions  on  the  same  subject,  holds,  that, 
where  Interest  coupons  attached  to  bonds  of 
the  state  had  not  been  paid  for  10  years, 
this  fact  furnished  the  strongest  presumptive 
evidence  of  dishonor.  The  court  in  this  lat- 
ter case  seemed  to  attach  significance  to 
the  fact  that  so  many  of  the  interest  cou- 
pons were  unpaid,  and  the  fact  that  the 
bonds  were  issued  by  the  state,  and  the 
peculiar  facts  of  the  case  seemed  to  have 
made  the  conflict  oetween  this  decision  and 
prior  decisions  more  apparent  than  real.  As 
illustrating  the  conflict  in  the  decisions  of 
the  courts  on  this  subject  It  may  be  noted 
that  those  courts  which  hold  that  the  mere 
fact  of  default  in  the  payment  of  Interest  is 
not  of  Itself  sufficient  to  dishonor  the  note, 
and  to  put  the  purchaser  on  notice  and  de- 
stroy his  character  as  a  bona  fide  holder,  re- 
pudiate the  doctrine  that  as  to  negotiable 
paper  mere  suspicion  that  there  may  be  a 
defect  of  title  in  its  holder,  or  knowledge 
of  circumstances  which  would  excite  sus- 
picion as  to  his  title  in  the  mind  of  a  pru- 
dent man,  is  not  sufficient  to  impair  the  ti- 
tle of  the  purchaser,  and  that  this  result 
would  only  follow  where  there  has  been  bad 
faith  on  his  part    See  Murray  v.  Lardner» 


2  Wall.  110,  17  L.  Ed.  857,  where  the  leading 
authorities  on  this  subject  are  collated  and 
considered. 

The  doctrine,  however,  that  the  purchaser 
of  such  paper,  under  circumstances  of  sus- 
picion calculated  to  put  a  prudent  man  up- 
on inquiry,  does  00  at  his  risk,  seems  to  be 
the  rule  in  this  state.  Civil  Code  1910,  § 
4291,  provides  that  "any  circumstances  which 
would  place  a  prudent  man  upon  his  guard 
in  purchasing  negotiable  paper  shall  be  suf- 
ficient to  constitute  notice  to  a  purchaser  of 
such  paper  before  it  is  due.**  What  would 
be  sufficient  to  place  a  prudent  man  upon 
his  guard  in  purchasing  negotiable  paper  is 
necessarily  a  question  of  fact  It  cannot 
in  any  case  be  a  question  of  law.  In  this 
state  the  trial  Judge  cannot  instruct  the  Ju- 
ry what  a  prudent  man  should  do,  or  would 
do,  under  certain  circumstances;  for,  as  Mr. 
Justice  Bleckley  says  in  the  case  of  R.  &  D. 
R.  Co.  V.  Howard,  79  Ga.  53,  3  S.  E.  428,  "in 
legal  contemplation  the  Jury  know  it  better 
than  the  court"  Looking  at  the  question  ab- 
stractly, it  would  seem  that  negotiable  pa- 
per is  dishonored  by  any  breach  of  the  en- 
gagement which  it  imports,  and  that  any 
fact  which  would  tend  to  show  that  the  pa- 
per was  disgraced  would  destroy  its  char- 
acter of  negotiability.  In  other  words,  if 
there  is  anything  upon  the  face  of  the  paper 
indicative  of  dishonor,  the  purchaser  takes 
it  at  his  peril. 

[2]  A  promise  to  pay  a  negotiable  prom- 
issory note  applies  to  the  interest  as  well  as 
to  the  principal.  There  is  but  the  one  prom- 
ise, and  the  interest  is  Just  as  much  a  part 
of  the  debt  represented  by  the  note  as  the 
principal,  and  the  obligation  to  pay  the  in- 
terest is  as  strong  as  the  obligation  to  pay 
the  principal,  and  a  failure  to  pay  the  Inter- 
est would  Indicate  that  the  promisor  had 
broken  his  promise,  and  had  dishonored  and 
destroyed  the  negotiable  character  of  the 
obligation;  or,  as  otherwise  expressed,  any- 
thing that  dishonors  any  part  of  a  note  dis- 
honors the  whole  note.  The  failure  to  pay 
one  installment  of  Interest  would  be  a  cir- 
cumstance of  suspicion,  the  suspicion  grow- 
ing stronger  as  defaults  were  made  in  the 
payment  of  successive  installments.  "Where 
a  note  is  for  the  payment  of  money  at  a 
specified  time,  with  interest  payable  annual- 
ly, the  payment  of  interest  annually  is  as 
much  a  part  of  the  agreement  as  a  promise 
to  pay  the  principal.  It  is  a  portion  of  the 
debt  and  if,  when  the  note  is  sold  to  a  third 
person  by  the  payee,  a  year*s  interest  is 
past  due,  the  note  is  then  dishonored.  When 
the  instrument  furnishes  evidence  that  the 
written  promise  to  pay  has  been  dishonor- 
ed, a  party  taking  the  same  takes  it  with 
the  warning  that  the  maker  may  have  some 
defense,  and  no  one  can  become  a  bona  fide 
holder  of  a  promissory  note,  so  as  to  shut 
out  a  valid  defense  of  the  maker,  if  the  hold- 
er takes  it  when  money  la  past  due  upon 
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It"  The  above  U  the  language  of  the  Su- 
preme Court  of  New  York  in  the  case  of 
Newell  y.  Gregg,  supra,  and  in  our  opinion 
expresses  the  sound  rule  on  the  subject. 

Section  4291  of  the  CIyU  Code  of  1910, 
Immediately  follows  those  sections  of  the 
Code  which  declare  the  rights  of  bona  fide 
holders  of  negotiable  paper,  and  was  intend- 
ed unquestionably  as  a  qualification  of  these 
rights,  and  we  therefore  conclude  that  the 
trial  Judge  in  the  present  case  properly  in* 
structed  the  jury  that  it  was  a  question  for 
them  to  determine,  under  the  evidence, 
whether  the  failure  to  pay  the  interest  on 
the  note  was  a  circumstance  which  would 
place  a  prudent  man  upon  his  guard  in  pur- 
chasing the  note;  and  if  they  concluded  that 
it  was  a  sufficient  circumstance,  then  the 
holder  of  the  note  would  not  be  &  bona  fide 
purchaser,  and  the  maker  thereof  would  be 
let  in  to  all  of  the  defenses  which  he  would 
have  had  to  the  note*  if  in  the  hands  of  the 
original  payee.  If  the  circumstance  of  de- 
fault in  the  interest  due  for  two  years  was 
in  the  present  case  sufficient  to  put  the 
plaintiff,  as  a  prudent  man,  on  his  guard  in 
the  purchase  of  this  note,  then  it  was  also 
sufficient  to  put  him  on  inquiry,  and  he  is 
bound  in  law  and  in  equity  by  any  knowl- 
edge or  information  that  he  might  have  ac- 
quired in  pursuance  of  reasonable  inquiry 
on  the  subject  The  Jury  were  authorized 
to  infer  from  the  evidence  that  upon  reason- 
able inquiry  the  purchaser  of  this  note 
would  have  found  out  the  defenses  which 
the  makers  had  to  its  payment  to  wit  that 
the  consideration  of  the  note  had  totally 
failed.  There  was  evidence  to  establish 
this  defense. 

[3]  The  other  exceptions  made  to  the 
charge  of  the  court  are  immaterial.  The 
foregoing  question,  which  we  have  discuss- 
ed, is  controlling,  and,  in  the  view  that  we 
have  taken  of  the  law,  we  fail  to  find  any 
error,  and  therefore  affirm  the  Judgment  re- 
fusing a  new  trial. 

Judgment  affirmed. 


(10  Qa.  App.  254) 

McCORD  V.  HILL.     (No.  8,27a) 
(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(8yUabu9  6y  the  Court.) 

1.  Replevin   (i  69*) —Pboceedings  — Peti- 
tion. 

The  petition  in  a  bail  trover  suit  described 
specifically  each  article  of  propertv  sought  to 
be  recovered,  but  failed  to  give  the  value  of 
each  article,  giving  the  aggregate  valne  of  aU 
the  articles  described.  Held,  thst  the  value  of 
the  articles  was  sufficiently  stated,  aiid  a  de- 
murrer to  the  petition  because  the  value  of 
each  separate  article  was  not  given  was  prop- 
erly overruled. 

[ESd.  Note.— For  other  cases,   see  Replevin, 
Cent  Dig.  §1  215-218;   Dec  Dig.  S  59.*] 


2.  Replevin   Q  71^)— PBOCEEDiNoa— Adios- 

SIBILITT  OF  EVIDENCE. 

The  property  sought  to  be  recovered  in  a 
bail  trover  suit  was  transferred  to  the  plain- 
tiff by  the  defendant  as  security  for  the  pav- 
meat  of  a  promissory  note  under  section  3306 
of  the  Civfl  Code  of  1910.  On  the  trial  the 
defendant  offered  to  prove  that  before  the  note 
matured,  and  before  any  demand  was  made  on 
him  for  the  delivery  of  the  property  sued  for 
(the  property  being  several  head  of  cattle), 
the  cattle  had  died,  which  fact  was  known  by 
the  plaintiff  when  he  brought  the  suit;  and 
the  trial  judge  refused  to  allow  the  proof. 
Held  error.  To  maintain  trover,  the  plaintiff 
must  show  title  or  the  right  of  possession  in 
himself,  and  possession  or  conversion  by  the 
defendant  The  testimony  offered  was  compe- 
tent evidence  to  disprove  both  possession  and 
conversion  by  the  defendant  Cavil  Code  1910, 
{  4483. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  SS  285-291;    Dec  Dig.  ^  71.*] 

3.  Replevin    ({   71^)— FBOCEBDiNaft— Adios- 
BiBiLiTT  OF  Evidence. 

The  above  is  true,  although  the  defendant 
had  agreed,  in  the  written  contract  to  take  all 
risks  of  injury  to  or  death  of  tne  property 
transferred,  and  agreed  that,  if  the  note  was 
not  paid  at  maturity,  the  plaintiff  could  sue  for 
recoverv  of  the  property  ''bv  bail  trover  or  oth- 
erwise. The  essentials  of  a  trover  suit  are 
given  by  the  statute,  and  cannot  be  enlarged  by 
agreement 

[Ed.  Note. — ^For  other  cases,  see  Replevin, 
Dec  Dig.  S  71.*] 

4.  Remedy  on  Loss  of  Sbcttbitt. 

The  plaintiff's  remedy  was  salt  on  the 
note. 

Error  from  City  Court  of  Washington; 
Wm.  Wynne,  Judge. 

Action  by  J.  L.  Hill  against  BiU  McCord. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

F.  H.  Colley,  for  plaintiff  in  error.  W.  A. 
Slaton  and  F.  W.  Gilbert  for  defendant  In 
error. 

HILL,  C  J.    Judgment  reversed. 


(10  Oa.  App.  283) 

PATRICK  V.  HENDERSON.    (No.  8,860.) 
(Court  of  Appeals  of  Georgia.    Jan.  16,  1912.) 

(8yUahu$  5y  the  Court,) 

Tbial  ({  169^)— DiBEcnoN  or  Vebdiot. 

The  evidence,  with  all  reasonable  deduc- 
tions and  inferences  therei^rom,  did  not  abso- 
lutelv  demand  the  verdict  for  the  defendant 
and  it  was  error  to  direct  such  a  verdict 

[Bid.  Note.— For  other  cases,  see  TriaL  Dec. 
Dig.  i  169.^] 

Error  from  C!ity  Court  of  Monticello;  A.  S. 
Thurman,  Judge. 

Action  by  D.  L.  Patrick,  Jr.,  against  V.  C. 
G.  Henderson.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

A.  Y.  Clement,  for  plaintiff  in  error. 
Greene  F.  Johnson,  for  defendant  in  error. 

HILL,  O.  J.  Patrick  sued  Henderson  in 
trover  to  recover  "one  black  horse  mule  5 


•For  other 
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years  old,  medloin  size.**  After  hearing  the 
evidence,  the  trial  Judge  directed  a  verdict 
for  the  defendant,  and  the  plaintiff  excepted. 

The  facts  are  as  follows:  On  January  10, 
1906,  (Lucian  Benton  sold  the  mule  in  ques- 
tion to  William  Harris,  taking  therefor  a 
purchase-money  note,  reserving  title.  This 
instrument  was  duly  recorded.  This  note  Is 
credited  with  a  payment  of  $104.71,  dated 
October  28,  1907.  On  October  24,  1908,  Ben- 
ton transferred  the  note  after  maturity  to 
Patrick  with  Benton's  right  and  title  to  the 
mule.  Some  time  In  the  spring  of  1908  Har- 
ris, without  the  knowledge  or  consent  of 
Benton,  exchanged  the  mule  for  a  horse  to 
J/)nes,  and  gave  a  mortgage  on  the  horse  to 
Phillips.  Harris  having  traded  the  mule  for 
a  horse^  and  having  the  latter  in  his  posses- 
sion, executed  to  Benton  a  note  for  $104.02, 
with  a  reservation  of  title  to  the  horse  in 
Benton,  and  Benton  transferred  this  note 
with  reservation. contract  to  Patrick.  Jones, 
to  whom  Harris  traded  the  mule  for  the 
horse,  sold  the  mule  to  Henderson.  Subse- 
quentiy  the  horse  was  sold  by  Phillips  un- 
der his  mortgage,  and  bought  by  Patrick  for 
$09.  Patrick,  claiming  title  to  the  mule, 
brought  the  suit  against  Henderson.  When 
the  deputy  sheriff  went  to  serve  bfUl  process 
on  Henderson,  he  did  not  find  the  mule  in 
Henderson's  possession;  but  Henderson  told 
him  that  '*he  could  get  the  mule  all  right," 
and  would  come  to  him  the  next  day  and 
settle  the  matter,  whereupon  the  officer,  with 
the  consent  of  Patrick,  did  not  execute  the 
process.  Henderson  failed  to  produce  the 
mule  or  to  go  to  town  and  settle  the  case. 
The  value  of  the  mule  was  proved  to  be  at 
least  $200,  and  the  horse  $69. 

It  was  contended  by  the  defendant  that 
as  Benton  had  transferred  the  purchase-mon- 
ey note  reserving  title,  after  maturity,  to 
Patrick,  the  transferee  had  no  greater  rights 
than  the  transferror,  and  that,  as  the  evi- 
dence showed  that  Benton  had  taken  the  note 
for  the  horse  in  lieu  of  the  note  for  the  mule, 
the  title  to  the  mule  was  lost,  and  therefore 
Patrick  could  not  recover  the  mule  from  Hen- 
derson. It  was  also  contended  that  the  evi- 
dence showed  that  Henderson  did  not  have 
possession,  custody,  or  control  of  the  mule 
at  the  time  of  the  filing  of  the  suit  and 
when  the  demand  was  made  on  him  for  the 
mule,  and  he  had  not  converted  the  mule, 
and  that  for  this  reason,  also,  there  could 
be  no  recovery.  The  Judge  took  this  view  of 
the  evidence  and  directed  a  verdict  for  de- 
fendant. 

We  do  not  think  the  evidence,  with  all  rea- 
sonable deductions  or  inferences  therefrom, 
was  00  dear  and  unequivocal  on  both  points 


as  to  demand  the  verdict  for  the  defoidant 
Unquestionably  Patrick  had  no  greater  title 
to  the  mule  than  Benton  had;  but,  as  Ben- 
ton's contract  reserving  title  to  the  mule  wa» 
duly  recorded,  he  had  title  tmtil  the  note 
was  paid  or  in  some  way  settled.  If  Bentoi^ 
accepted  the  note  for  the  horse  with  reserva- 
tion of  title  from  Harris  in  lieu  of  the  note 
for  the  mule  with  reservation  of  title,  which 
he  subsequently  transferred  to  Patrick,  and 
it  was  so  understood  by  both  Benton  and 
Patrick,  the  right  to  recover  the  mule  was^ 
lost,  for  the  horse  was  substituted  for  the 
mule.  But  if  the  Jury  could  have  reasona- 
bly Inferred  from  the  evidence  that  Benton 
was  simply  endeavoring  to  protect  himself 
and  his  transferee  as  to  the  mule  transac- 
tion, the  mule  being  more  valuable  than  the 
horse  and  having  been  sold  by  Harris,  and 
that  the  horse  note  was  collateral  security 
for  the  mule  note,  then  Patrick  would  stUl 
have  title  to  the  mule.  In  our  opinion  the 
evidence  is  not  so  clear  and  unequivocal  on 
this  point  as  to  demand  the  finding  that  the 
horse  note  was  taken,  not  as  collateral,  but 
as  a  substitution  for  the  mule  note,  and  this 
question  should  have  been  submitted  to  the 
Jury.  Civil  Ck>de  1910,  S  5926;  Broughton 
V.  Aiken,  7  Ga.  App.  318,  6e  S.  B.  809. 

We  think,  also,  that  the  question  wheth« 
er  the  defendant  had  possession,  custody,  or 
control  of  the  mule  was  in  some  doubt  un- 
der the  evidence.  Two  or  three  days  before 
the  suit  was  brought,  he  was  seen  to  have 
the  mule  in  his  possession,  and  on  the  night 
when  the  officer,  in  company  with  the  plain- 
tiff, went  to  serve  bail  process,  he  admitted 
that,  while  he  did  not  have  the  mule  in  hi& 
possession  at  that  time,  "he  could  get  it," 
and  agreed  that  "if  they  would  give  him  un- 
til to-morrow  he  would  settle  it."  The  Jury 
might  have  inferred  that,  while  he  did  not 
have  the  mule  in  his  actual  possession,  it 
was  wliere  he  could  get  it,  or  that  he  wa» 
playing  for  time  to  eloign  the  mule,  so  aa 
not  to  have  it  forthcoming.  Even  if  he  did 
not  then  have  possession,  custody,  or  con- 
trol of  the  mule,  but  had  previously  gottei^ 
possession  of  it  with  legal  knowledge  of  Ben- 
ton's recorded  title,  and  with  this  knowledge 
had  disposed  of  the  mule,  this  was  a  con- 
version so  far  as  the  superior  right  of  Ben- 
ton was  concerned,  if  he  had  not  lost  his 
right  to  the  mule  in  taking  the  note  for  the 
horse.  Miller  v.  Wilson,  98  6a.  567,  26  S. 
E.  578,  58  Am.  St.  Rep.  319;  Merchants'  & 
Bliners'  Transportation  Go.  v.  Moore,  124  Ga. 
482,  62  S.  E.  802.  The  case  should  have 
been  sent  to  the  Jury,  and  the  direction  of 
a  verdict  for  the  defendant  was  erroneoua. 

Judgmoit  reversed. 
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HARRIS  et  aL  v.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virsiiiia.    Feb. 

2,  1912- ) 

1.  CoNSPiBAOT  (i  23*)— "Criminal  Conbpir- 
Acr." 

A  criminal  conspiracy  is  a  combination  of 
two  or  more  persons  by  some  concerted  action 
to  accomplish  a  criminal  or  unlawful  purpose, 
or  to  accomplish  some  purpose,  not  m  itself 
criminal  or  unlawful,  by  cruninal  or  unlawful 
means. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  $f  80-39;   Dec  Dig.  {  23.* 

For  other  definitions,  see  Words  and  Phras- 
es, Yol.  2,  pp.  1454-1^1;  YoL  8,  p.  7613;   yoL 


'i^ 


2,  pp.  1746-1746.] 

2.  Monopolies  ({  12*)— Combinations  Pbo- 

HIBITED — COICMON-LaW  RULE. 

The  common  law  did  not  prohibit  the  crea- 
tion of  a  monopoly  by  individuals,  but  only  the 
granting  of  a  monopoly  by  the  sovereign,  and 
combinations  in  restramt  of  trade,  in  view  of 
the  laws  against  engrossing  which  were  not 
technically  monopolies  at  common  law.  were 
only  unlawful  when  made  among  dealers  in  pro- 
visions or  the  necessaries  of  life  or  of  mer- 
chandise or  manufacture  in  the  market. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent.  Dig.  {  10;  Dec  Dig.  {  12.*] 

8.  Monopolies   (S   18*) -Combinations  bt 
Insurance   Cokpaniss  —  "Insurance"  — 

*'NECES8ABIB8." 

Insurance  is  not  an  article  of  merchandise 
or  manufacture,  or  one  of  the  necessaries  of 
life,  within  the  laws  against  engrossing,  pro- 
hibiting combinations  among  dealers  in  mer- 
chandise or  manufacture  or  necessaries  of  life, 
since  a  policy  of  insurance  is  a  simple  contract 
of  indemnity  against  loss. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  S  14;   Dec  Dig.  i  18.* 

For  other  definitions,  see  Words  and  Phras- 
es. voL  4,  pp.  3674-3677;  toL  5,  pp.  4693- 
4703.] 

4.  CoNSPiBACT   (§  23*)  —  Combinations   by 
Insurance  Company  to  Fix  Rates. 

A  combination  of  fire  insurance  companies 
to  fix  rates  and  control  the  business  of  Insur- 
ance in  a  city,  though  an  agreement  in  restraint 
of  trade,  is  not  an  indictable  conspiracy  at 
common  law. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Dec  Dig.  i  23.^1 

6.  Conspiracy  (§  43*)— Criminax.  Conspir- 
acy—Indictment. 

Where  the  object  of  a  conspiracy  is  not 
criminal  or  illegal,  and  the  illegality  consists 
of  the  means  by  which  the  object  is  effected, 
the  indictment  must  set  forth  the  means  which 
must  be  such  as  to  constitute  an  offense  at 
common  law  or  by  statute. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  {|  79-00;   Dec  Dig.  §  43.*] 

t.  Criminal  Law  (S  I*)— Offenses— Motive. 
Acts  which  will  subject  one  to  a  civil  ac- 
tion without  regard  to  the  motive  with  which 
it  is  done  may  be  indictable  when  done  mali- 
ciously. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1;   Dec  Dig.  |  L^] 

7.  Conspiracy    (i   23*)— Illeoal  Combina- 
tions—Warrant. 

A  warrant  alleging  that  insurance  com- 
panies and  individuals  doing  business  in  a  city 
which  had  levied  a  license  tax  on  insurance 
companies  doing  business  there  maliciously  con- 
spired to  arbitrarily  raise  insurance  rates  for 
the  purpose  of  maintaining  a  monopoly  of  the 


insurance  business  in  the  city,  and  to  stifle  com- 
petition and  coerce  the  dty  authorities  to  re- 
peal the  license  tax,  does  not  charge  a  criminal 
conspiracy  at  common  law,  but  shows  that  the 
companies  had  just  cause  for  raising  their  rates 
in  the  city  bv  considering  the  license  taxes  im- 
posed, and  the  motive  charged  does  not  make 
the  acts  complained  of  a  criminal  offense. 

[Ed.  Note.— For  other  cases,  see  Conspiracy* 
Dec  Dig.  S  23.»] 

Error  to  Corporation  Court  of  Newport 
News. 

A.  H:  Harris  and  others  were  charged  with 
criminal  conspiracy,  and  from  a  judgment 
overruling  demurrers  to  the  criminal  war- 
rant they  bring  error.  Reversed  and  ren- 
dered. 

O.  D.  Batchelor,  R.  Randolph  Harrison,  J. 
Winston  Read,  and  Alex  C.  King,  for  plain- 
tiffs in  error.  The  Attorney  General  and  C. 
C.  Berkeley,  for  the  Commonwealth. 

BUCHANAN,  J.  This  is  a  prosecution  for 
criminal  conspiracy.  It  was  commenced  be- 
fore a  Justice,  but  upon  appeal  to  the  cor- 
poration court  of  the  city  of  Newport  News 
the  warrant  Was  by  leave  of  the  court 
amended. 

The  amended  warrant  Is  quite  long.  It 
charges.  In  substance,  that  on  May  17,  1910, 
and  previously  for  a  number  of  years,  a 
large  number  of  Insurance  companies  had 
been  doing  all  the  flre  insurance  business  of 
the  city,  which  Insurance  was  a  necessity  to 
all  persons  owning  property  in  the  city:  that 
prior  to  the  said  17th  of  May  the  city  au- 
thorities had  passed  an  ordinance  requiring 
a  certain  license  tax  to  be  paid  by  each  flre 
insurance  company  doing  business  In  the  dty 
for  the  license  year  beginning  May  1,  1910; 
that  the  (6)  plaintiffs  in  error  and  some 
20  other  persons,  naming  them,  and  others 
unknown,  together  with  all  the  said  flre  In- 
surance companies  and  associations,  did  on 
the  17th  of  the  said  May,  with  a  wanton  and 
malicious  intent  to  damage  and  injure,  op- 
press, and  coerce  the  persons  owning  prop- 
erty in  the  city,  and  the  council  of  the  city 
and  the  members  thereof  acting  in  their  offi- 
cial capacity,  "maliciously,  immorally,  cor- 
ruptly, wantonly,  and  fraudulently,  unlaw- 
fully, and  wickedly,  conspire,  combine,  con- 
federate, and  agree  together,  with  intent 
aforesaid"  by  coercion  and  Intimidation  to 
arbitrarily  fix,  establish,  regulate,  control, 
charge,  and  collect  the  premiums  of  insur- 
ance on  all  policies  and  contracts  of  insur- 
ance issued,  and  to  be  Issued  by  the  said  in- 
surance companies  and  all  others  who  might 
attempt  to  do  a  flre  Insurance  business  in  the 
city,  and  all  their  agents,  on  all  property  in 
the  dty,  for  the  purpose  of  maintaining  a 
wicked  and  exclusive  monopoly  of  all  the 
flre  insurance  business  done  in  the  city  and 
state,  and  with  like  intent  to  stifle  and  de- 
stroy all  competition  in  flre  insurance  in  the 
city,    and    with    like   intent   to    arbitrarily 


*For  other  cases  see  same  topic  and  ■ectlon  NUMBBR  in  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  Jk  Bep'r  Indexes 
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charge,  coerce,  extort,  and  collect  the  non- 1 
eompetitive  rates  and  premiums  so  arbitra- 
rily fixed,  and  to  prevent  persons  owning 
property  In  the  city  from  procuring  fire  In- 
surance at  any  other  than  the  said  estab- 
lished noncompetitive  rates,  and  thereby  co- 
erce and  intimidate  said  council  and  Its 
members  to  repeal  the  said  license  tax  on 
said  fire  Insurance  companies — all  of  which 
was  charged  to  be  the  great  damage  of  the 
city  and  state,  the  council  and  its  members, 
and  against  the  peace  and  dignity  of  the 
commonwealth. 

The  warrant  further  charged  that,  pur- 
suant to  said  conspiracy,  the  parties  had 
done  the  said  acts  complained  of. 

There  are  numerous  assignments  of  error; 
but.  In  the  view  we  take  of  the  case,  it  will 
be  unnecessary  to  consider  any  of  them  ex- 
cept the  demurrer  to  the  warrant 

That  demurrer  is  In  substance  that  the 
warrant  does  not  charge  a  criminal  olTense. 

It  is  conceded  that  there  is  no  statute  of 
this  state  prohibiting  such  a  combination  as 
that  charged  in  the  amended  warrant,  but 
the  contentioh  of  counsel  for  the  common- 
wealth is  that  the  combination  charged  is 
a  crime  at  common  law. 

No  case  is  cited  by  the  counsel  for  the 
commonwealth  which  holds  that  a  combina- 
tion of  fire  insurance  companies  and  associa- 
tions to  fix,  regulate,  and  control  fire  insur- 
ance rates  is  a  criminal  conspiracy  at  com- 
mon law;  but  the  claim  is  that  the  common 
law  "is  an  expansive,  elastic,  progress!  re 
system,  and  its  old  principles  are  as  effective 
to-day  to  prevent  unlawful  conspiracies  to 
oppress  the  people  in  the  exercise  of  their 
rights  to  enjoy  the  benefits  of  modern  insur- 
ance as  It  is  to  protect  the  people  to-day  in 
theii*  rights  to  enjoy  wholesome  food  at  rea- 
sonable prlcea" 

It  is  true  that  the  principles  of  the  com- 
mon law  are  elastic,  and  that  one  of  its 
peculiar  merits  is  that  it  adapts  Itself  to 
the  rights  of  parties  under  changed  circum- 
stances (Foster  v.  Commonwealth,  96  Va. 
at  pages  309,  310,  81  S.  E.  503,  42  L.  R.  A. 
689,  70  Am.  St  Rep.  846),  but  the  difficulty 
is  in  ascertaining  what  are  the  principles  or 
rules  of  the  common  law  as  to  criminal  con- 
spiracies. The  cases  and  text-writers  are 
not  agreed  on  the  subject 

[1]  The  definition  or  description  which 
seems  to  be  more  generally  adopted  is  that 
a  conspiracy  must  be  a  combination  of  two 
or  more  persons,  by  some  concerted  action, 
to  accomplish  some  criminal  or  unlawful 
purpose,  or  to  accomplish  some  purpose  not 
in  itself  criminal  or  unlawful  by  criminal  or 
unlawful  means.  See  Jones'  Case,  4  B.  &  A. 
45;  Pettlbone  v.  U.  S.,  148  U.  S.  197,  13  Sup. 
Ct  542,  37  Jm  Ed.  419;  Commonwealth  v. 
Hunt,  4  Mete.  (Mass.)  Ill,  38  Am.  Dec.  346; 
Mogul  Steamship  Co.  v.  McGregor,  etc.,  23 
Q.  B.  Div.  p.  624 ;  Wright  on  Cr.  Conspiracy 
(Carson's  Ed.)  48,  110-111,  and  authorities 
cited;  2  Wharton's  Cr.  Law,  |  1337. 


It  is  insisted  that  the  object  of  the  com- 
bination charged  in  the  warrant  was  to 
create  and  maintain  a  monopoly  in  the  fire 
Insurance  business  in  the  city  of  Newport 
News,  and  that  the  creation  of  a  monopoly 
in  an  article  of  necessity  was  a  criminal  of- 
fense at  common  law. 

[2]  It  seems  to  be  settled  that  there  was 
no  prohibition  at  common  law  against  the 
creation  of  a  monopoly  by  individuals.  Chief 
Justice  White  in  Standard  Oil  Company  v. 
United  States,  221  U.  S.  1,  52,  55,  31  Sup. 
Ct  502,  512,  55  L.  Ed.  619,  34  L.  R.  A.  (N. 
S.)  834,  says  it  is  remarlsable  that  nowhere 
at  common  law  can  there  be  found  a  pro- 
hibition against  the  creation  of  monopoly  by 
an  individual.  "The  frequent  granting  of 
monopolies  [by  the  sovereign]  and  the  strug- 
gle which  led  to  a  denial  of  the  power  to 
create  them — that  is  to  say,  to  the  establish- 
ment that  they  were  incompatible  with  the 
English  constitution — is  known  to  all  and 
need  not  be  reviewed.  The  evils  which  led 
to  the  public  outcry  against  monopolies  and 
to  the  final  denial  of  the  power  to  make  them 
may  be  thus  summarily  stated:  (1)  The 
power  which  the  monopoly  gave  to  the  one 
who  enjoyed  it  to  fix  the  piflce  and  thereby 
Injure  the  public;  (2)  the  power  which  it  en- 
gendered of  enabling  a  limitation  on  pro- 
duction ;  and  (3)  the  danger  of  deterioration 
in  quality  of  the  monopolized  article  which 
it  was  deemed  wds  the  Inevitable  resultant 
of  the  monopolistic  control  over  its  produc- 
tion and  sale.  As  monopoly  as  thus  conceiv- 
ed embraced  only  a  consequence  arising  from 
an  exertion  of  sovereign  power,  no  express 
restrictions  or  prohibitions  obtained  against 
the  creation  by  an  individual  of  a  monopoly 
as  such.  But,  as  it  was  considered,  at  least 
so  far  as  the  necessaries  of  life  were  con- 
cerned, that  Individuals  by  the  abuse  of  their 
right  to  contract  mignt  be  able  to  usurp  the 
power  arbitrarily  to  enhance  prices,  one  of 
the  wrongs  arising  from  monopoly,  it  came 
to  be  that  laws  were  passed  relating  to  of- 
fenses such  as  forestalling,  regrating,  and  en- 
grossing by  which  prohibitions  were  placed 
upon  the  power  of  Individuals  to  deal  under 
such  circumstances  and  conditions  as,  ac- 
cording to  the  conception  of  the  times,  creat- 
ed a  presumption  that  the  dealings  were  not 
simply  the  honest  exertion  of  one^s  right  to 
contract  for  his  own  benefit  unaccompanied 
by  a  wrongful  motive  to  injure  others,  but 
were  the  consequence  of  a  contract  or  course 
of  dealing  of  such  a  character  as  to  give  rise 
to  the  presumption  of  an  intent  to  injure 
others  through  the  means,  for  instance,  of  a 
monopolistic  increase  of  prices.  This  is  il- 
lustrated by  the  definition  of  engrossing 
found  in  the  statute  (5  and  6  Edw.  VI,  c 
14),  as  follows: 

•*  'Whatsoever  person  or  persons  •  •  • 
shall  engross  or  get  into  his  or  their  hands 
by  buying,  contracting,  or  promise-taking, 
other  than  by  demise,  grant,  or  lease  of 
land,  or  tithe,  any  com  growing  in  the  fields. 
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or  any  other  corn  or  grain,  butter,  cheese, 
fish,  or  other  dead  victual,  whatsoever,  with- 
in the  realm  of  England,  to  the  intent  to 
sell  the  same  again,  shall  be  accepted,  re- 
puted and  taken  an  unlawful  engrosser  or 
engrossers.' " 

After  showing  the  difference  between  mo- 
nopoly and  engrossing,  and  how  they  after- 
wards became  to  be  regarded  as  one  and 
the  same  thing  because  of  the  similarity 
of  some  of  the  evils  which  resulted  from 
them,  he  says:  ^'Generalizing  these  consid- 
erations, the  situation  is  this:  (1)  That  by 
the  common  law  monopolies  were  unlawful 
because  of  their  restrictions  upon  individual 
freedom  of  contract  and  their  injury  to  the 
public.  (2)  That  as  to  necessaries  of  life 
the  freedom  of  the  individual  to  deal  was 
restricted  where  the  nature  and  character 
of  the  dealing  was  such  as  to  engender  the 
presumption  of  intent  to  bring  about  at  least 
one  of  the  injuries  which  it  was  deemed 
would  result  from  monopoly;  that  is,  an  un- 
due enhancement  of  price.  (3)  That  to  pro- 
tect the  freedom  of  contract  of  the  individ- 
ual not  only  in  his  own  interest,  but  prin- 
cipally in  the  interest  of  the  common  weal, 
a  contract  of  an  individual  by  which  he  put 
an  unreasonable  restraint  upon  himself  as 
to  carrying  on  his  trade  or  business  was 
void.  And  that  at  common  law  the  evils  con- 
sequent upon  engrossing,  etc.,  caused  those 
things  to  be  treated  as  coming  within  monop- 
oly and  sometimes  to  be  called  monopoly, 
and  the  same  considerations  caused  monop- 
oly because  of  its  operation  and  effect  to  be 
brought  within  and  spoken  of  generally  as 
impeding  the  due  course  of  or  being  in  re- 
straint of  trade." 

From  these  quotations  and  the  authorities 
cited  in  that  case  and  others  that  might  be 
cited,  it  appears,  we  think,  that  combinations 
in  restraint  of  trade  and  called  monopolies, 
though  not  technical  monopolies  as  known  to 
the  common  law,  were  combinations,  so  far 
as  pertinent  to  this  case  among  dealers  in 
provisions  or  the  "necessaries  of  life,"  or  "ar- 
ticles of  prime  necessity,"  or  of  "merchan- 
dise" or  "manufacture  in  the  market." 

[3]  Insurance  is  not  an  article  of  mer- 
chandise or  manufacture,  or  one  of  the  **nec- 
essaries  of  life,"  or  of  prime  necessity,  with- 
in the  letter  or  spirit  of  the  laws  against  en- 
grossing. 

It  was  said  in  Paul  v.  Virginia,  8  Wall. 
168, 19  Jj.  Ed.  357,  that :  "Issuing  a  policy  of 
insurance  is  not  a  transaction  of  commerce. 
The  policies  are  simple  contracts  of  indemni- 
ty against  loss  by  fire  entered  into  between 
the  corporation  and  the  assured  for  a  consid- 
eration paid  by  the  latter.  The  contracts  are 
not  articles  of  commerce  In  any  proper  mean- 
ing of  the  word.  They  are  not  subjects  of 
trade  and  barter  offered  in  the  market  as 
having  an  existence  and  value  independent 
of  the  parties  to  them."  Hooper  v.  Califor- 
nia, 155  U.  S.  648,  653,  15  Sup.  Ct  207,  39 
L.  Ed.  297. 


[4]  The  most,  that  can  be  said  as  to  the 
combination  to  fix,  regulate,  and  control  the 
business  of  fire  insurance  in  the  city  of  New- 
port News  is  that  it  was  an  agreement  in 
restraint  of  trade.  But  agreements  merely 
in  restraint  of  trade  are  not  illegal  in  the 
sense  that  they  are  either  Indictable  or  ao- 
tionable. 

In  Mogul  Steamship  Go.  t.  McGregor,  23 
Q.  B.  Div.  619,  Bowen,  L.  J.,  tn  commenting 
upon  Hilton  v.  Eckersly,  6  El.  4c  Bl.  47,  said 
that  "no  action  at  common  law  will  lie 
against  any  Individual  or  individuals  for  en- 
tering into  a  contract  merely  because  it  is  in 
restraint  of  trade,"  and  in  the  same  connec- 
tion further  said :  "We  are  asked  to  hold  the 
defendants'  conference  or  association  illegal 
as  being  in  restraint  of  trade.  The  term  Il- 
legal' here  is  a  misleading  one.  Contracts, 
as  they  are  called,  in  restraint  of  trade,  are 
not  in  my  opinion  illegal  in  any  sense,  ex- 
cept that  the  law  ,will  not  enforce  them.  It 
does  not  prohibit  the  making  of  such  con- 
tracts. It  merely  declines,  after  they  have 
been  made,  to  recognize  their  validity.  The 
law  considers  the  disadvantage  so  imposed 
upon  the  contract  a  sufficient  shelter  to  the 
public." 

In  the  same  case.  Fry,  L.  J.,  said:  "It  is 
said  that  such  an  agreement  is  in  restraint 
of  trade,  and  therefore  illegal.  Be  it  so.  But 
in  what  sense  is  the  word  'illegal'  used  in 
such  a  proposition?  In  my  opinion  it  means 
that  the  agreement  is  one  upon  which  no 
action  can  be  sustained,  and  no  relief  obtain- 
ed at  law  or  in  equity ;  but  it  does  not  mean 
that  the  entering  into  the  agreement  is  ei- 
ther indictable  or  actionable.  The  authori- 
ties on  this  point  are,  I  think,  with  a  single 
exception,  uniform.  •  •  ♦  The  language 
of  all  the  Judges  in  the  cases  of  Hornby  v. 
Close  and  Farrer  v.  Close  is  consonant  with 
that  of  Lord  Campbell  and  Erie,  J.,  in  Hilton 
V.  Eckersley,  and  Crompton,  J.,  is,  I  believe, 
the  only  Judge  who  has  ever  hitherto  held 
such  contracts  illegal  as  well  as  void." 

In  United  States  v.  Addyston  Pipe  &  Steel 
Co.,  85  Fed.  279,  29  C.  C.  A  148,  46  L.  R.  A 
122,  Taft,  J.,  said:  "Contracts  that  were  in 
unreasonable  restraint  of  trade  at  common 
law  were  not  unlawful  in  the  sense  of  being 
criminal,  or  giving  rise  to  a  civil  action  for 
damages  in  favor  of  one  prejudicially  affect- 
ed thereby,  but  were  simply  void,  and  were 
not  enforced  by  the  courts  Mogul  Steam- 
ship Co.  V.  McGregor,  Gow  &  Co.  (1892)  App. 
Cas.  25 ;  Hornby  v.  Close,  L.  R.  2  Q.  B.  153 ; 
Lord  Campbell,  O.  J.,  in  Hilton  v.  EJckersley^ 
6  El.  &  Bl.  47,  66 ;  Hannen,  J.,  in  Farrer  v. 
Close,  L.  R.  4  Q.  B.  602,  612." 

In  the  case  of  Queen  Ins.  Go.  t.  Texas,  86 
Tex.  250,  24  S.  W.  397,  22  L.  R.  A.  483,  in 
which  that  state  attempted  to  dissolve  a 
combination  of  insurance  companies  similar 
to  that  charged  in  the  warrant  in  this  case, 
one  of  the  grounds  urged  by  the  Attorney 
General  of  the  state  was  that  "any  article 
of  general  use  and  benefit  to  the  public, 
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which  affords  to  the  public  convenience,  com- 
fort, enjoyment,  and  profit,  ought  to  be  pro- 
tected as  a  'prime  necessity.*  Insurance  af- 
fords all  these  In  this  latter  day  of  business 
progress,  and  has  become  an  Important  fac- 
tor In  every  business  of  the  country  and  in 
the  use  and  enjoyment  of  property  and  pos- 
sessions and  belongings.*'  But  the  court  re- 
fused to  adopt  that  view,  and  held  that  such 
a  combination  was  not  illegal  at  common  law ; 
and  In  doing  so  said:  "Insurance  Is  a  mere 
contract  of  indemnity  against  contingent  loss. 
Though  it  is  an  Important  aid  to  commerce, 
it  is  not  a  business  of  conmierce,  or  one  in 
which  the  public  have  any  direct  right  No 
franchise  is  necessary  for  its  prosecution, 
and  no  one  has  a  right  to  demand  of  an  un- 
derwriter that  his  property  shall  be  insured 
at  any  rate.  Any  individual  may  execute  a 
policy,  and  so  any  company  Incorporated  for 
the  purpose  of  insuring  property  may  re- 
fuse^ to  execute  one,  unless  It  be  so  bound  by 
its  charter.  Forc^  insurance,  for  obvious 
reasons,  is  detrimental  to  the  public  interest, 
and  it  is  therefore  not  probable  that  such  re- 
strictions will  be  found  In  any  charter.  La- 
bor is  necessary  to  production  and  transpor- 
tation, and  therefore  it  is  not  merely  an  aid, 
but  a  necessity,  of  commerce.  It  is  advan- 
tageous to  the  public,  and  in  that  sense  they 
have  an  interest  in  it.  The  services  of  pro- 
fessional men  are  likewise  indispensable  to 
most  civilized  communities,  and  are  presum- 
ably likewise  advantageous  to  the  public. 
The  public  have  an  interest  in  them  in  the 
same  sense  in  which  they  have  an  interest 
in  the  business  of  insurance.  It  follows, 
therefore,  that  if  insurance  companies  are 
to  be  brought  within  the  rule  that  makes 
agreements  to  increase  the  price  of  merchan- 
dise illegal,  upon  the  ground  that  the  public 
have  an  interest  in  their  business,  agree- 
ments among  laborers  and  among  profession- 
al men  not  to  render  their  services  below  a 
stipulated  rate  should  be  held  contrary  to 
public  policy  and  void  upon  the  same  ground. 
Combinations  among  worklngmen  to  increase 
or  maintain  their  wages  by  unlawful  means 
are  unlawful.  But  are  such  combinations 
unlawful  when  the  only  means  resorted  to  to 
accomplish  their  objects  is  a  refusal  on  the 
part  of  the  parties  to  the  agreement  to  ac- 
cept employment  at  a  lower  rate  of  wages 
than  that  designated  in  the  contract?  This 
is  the  next  question  for  determination,  and 
it  is  not  without  difficulty. 

That  court,  after  reviewing  the  course  of 
decision  in  this  country  and  England,  reach- 
ed the  conclusion  that  a  combination  of  la- 
borers agreeing  not  to  work  except  upon 
named  conditions,  no  unlawful  means  being 
employed,  is  not  a  criminal  conspiracy,  and 
that  neither  were  such  contracts  illegal  or 
void  on  the  ground  of  public  policy;  thus 
reaching  the  same  conclusion  upon  that  sub- 
ject as  did  this  court  in  the  case  of  Everett 
Waddey  Co.  v.  Richmond  Typo.  Union,  105 
Va.  188,  63  S.  E.  273,  5  L.  E.  A.  (N.  S.)  792. 


In  the  latter  case  it  was  held  that  it  was 
not  unlawful  for  laborers  to  organize  for 
their  own  protection  and  to  further  their 
own  interests,  and  to  persuade  others  to 
join  them,  provided  they  used  no  unlawful 
means  in  accomplishing  those  objects;  (Mng 
a  number  of  cases,  among  others  the  case 
of  Carew  v.  Rutherford,  106  Mass.  1,  8  Am. 
Rep.  287,  from  which  is  quoted  with  approv- 
al the  following  language:  "Every  man  has 
a  right  to  determine  what  branch  of  busi- 
ness he  wUl  pursue,  and  to  make  his  own 
contracts  with  whom  he  pleases  and  on  the 
best  terms  he  can.  He  may  change  from  one 
occupation  to  another  and  pursue  as  many 
different  occupations  as  he  pleases,  and  com- 
petition in  business  is  lawful.  He  may  re- 
fuse to  deal  with  any  man  or  class  of  men; 
and  it  is  no  crime  for  any  number  of  per- 
sons, without  an  unlawful  object  in  view,  to 
associate  themselves  together  and  agree  that 
they  will  not  work  or  deal  with  certain  men 
or  classes  of  men,  or  work  under  a  certain 
price  or  without  certain  conditions.  •  •  • 
Freedom  is  the  policy  of  this  country.** 

If  it  be  lawful  for  laborers  to  combine  to 
control  the  terms  of  their  hiring  and  to  in- 
duce others  to  unite  with  them  for  that 
purpose,  it  would  seem  to  follow,  In  the  ab- 
sence of  any  statutory  regulation  upon  the 
subject,  that  It  Is  not  unlawful  for  individu- 
als or  corporations  engaged  in  the  insurance 
business  to  agree  upon  the  terms  and  condi- 
tions and  rates  upon  which  they  are  willing 
to  Insure,  and  to  induce  others  engaged  in 
the  same  business  to  unite  with  them  in 
maintaining  the  terms  and  conditions  and 
rates  so  fixed  and  agreed  upon,  provided 
they  use  no  unlawful  means  in  accomplish- 
ing their  objects.  See,  also,  generally.  Cent. 
Ins.  Co.  V.  Fire  Underwriters  (O.  C.)  67  FedL 
310,  and  cases  cited;  McCauley  v.  Tiemey, 
19  R.  I.  255,  83  Atl.  1,  37.  L.  R.  A.  455,  61 
Am.  St  Rep.  770;  Bohn  Mfg.  Co.  v.  Hollls, 
54  Minn.  223,  55  N.  W.  1119,  21  li.  R.  A. 
337,  40  Am.  St  Rep.  319;  State  v.  Van 
Pelt,  136  N.  0.  633,  49  S.  B.  177,  68  L.  R.  A. 
760;  iBtna  Ins.  Co.  v.  Com.,  106  Ky.  864,  51 
S.  W.  624,  21  Ky.  Law  Rep.  503,  45  L.  R.  A. 
360. 

Having  reached  the  conclusion  that  the 
agreement  to  fix,  regulate,  and  control  the 
rate  of  Insurance  in  the  city  of  Newport 
News  was  neither  criminal  nor  unlawful, 
the  next  question  is.  Were  the  means  by 
which  that  end  was  to  be  accompUshed  crim- 
inal or  illegal? 

[5]  Where  the  object  of  an  alleged  conspir- 
acy is  not  criminal  or  Illegal  and  the  illegali- 
ty is  in  the  means  by  which  that  object  is 
to  be  effected,  the  means  must  be  set  forth, 
and  must  be  such  as  to  constitute  an  offense 
either  at  common  law  or  by  statute.  2  Whar. 
Cr.  Law  (9th  Ed.)  H  1358,  1367;  Pettlbone  v. 
United  States,  148  U.  S.  197,  205,  13  Sup. 
Ct  542,  37  L.  Ed.  419;  Wright  on  Cr.  Cons. 
197-199. 

The  warrant   contains  a  great  deal   of 
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strong  assertion  and  the  frequent  mae  of  tbe 
words,  •fraudulently,"  "unlawfully/*  "ma- 
Udoualy."  ''coercion,"  "intimidation,"  and  the 
like,  but  the  facts  averred  do  not  show  any 
element  of  fraud,  coercion,  or  intimidation 
in  the  legal  sense  of  those  terms.  2  Whar. 
Cr.  Law,  §S  1367,  1368. 

[B,  7]  It  is  no  doubt  true  that  some  acts 
which  would  subject  a  party  to  a  civil  ac- 
tion without  regard  to  the  motive  with  which 
they  are  done  are  Indictable  when  done  ma- 
liciously, and  it  may  also  be  true  that  a  com- 
bination of  persons  instigated  and  moved  by 
mere  malice  towards  others  as  a  means  of 
doing  them  injury  and  for  no  benefit  to  the 
parties  to  the  combination  would  be  a  crim- 
inal offense.  But  that  is  not  this  case.  The 
warrant  does  not  so  charge,  and  it  afilrma- 
tively  appears  from  its  allegations  that  the 
city  of  Newport  News  had  levied  a  license 
tax  upon  insurance  companies  doing  business 
in  the  city,  and  that  such  companies  had  sub- 
sequently raised  their  insurance  rates.  The 
facts  charged  in  the  warrant  show  that  the 
insurance  companies  had  Just  cause  for  rais- 
ing their  rates  of  insurance  in  the  city,  for 
they  had  the  same  right  in  fixing  their  rates 
of  insurance  to  take  into  consideration  the 
license  taxes  they  were  required  to  pay  as 
any  other  item  of  expense  attending  their 
business.  The  question  involved  here  is 
whether  or  not,  where  the  combination  is 
neither  in  end  or  means  criminal  or  unlaw- 
ful, except  in  the  sense  that  courts  will  not 
enforce  the  agreement,  the  motives  with 
which  the  parties  to  the  agreement  are  mov- 
ed, as  charged  in  the  warrant,  will  make  it 
a  criminal  offense. 

The  general  rule,  as  stated  in  Cooley  on 
Torts  (3d  Ed.)  p.  1505,  citing  numerous  cases, 
is  that  "malicious  motives  make  a  bad  act 
worse,  but  they  cannot  make  that  a  wrong 
which  in  its  own  essence  is  lawful.  An  act 
which  does  not  amount  to  a  legal  injury 
cannot  be  actionable  because  done  with  a 
bad  intent  Where  one  exercises  a  legal 
right  only,  the  motive  which  actuates  him 
is  immaterial."  Numerous  cases  are  cited 
which  sustain  the  text 

In  Hunt  V.  Simonds,  19  Mo.  583,  it  was 
held  that  an  action  does  not  lie  for  a  con- 
spiracy to  do  a  lawful  act  Thus  an  action 
will  not  lie  against  the  ofilcers  of  insurance 
companies  for  combining  to  refuse  to  take 
insurance  on  a  boat,  however  malicious  their 
motive.  In  discussing  the  question  involved 
in  that  case,  the  court  said:  ''The  damage  to 
the  plaintiff  is  allied  to  have  been  produced 
by  the  refusal  of  the  defendants  to  make 
contracts  in  the  ordinary  line  of  their  busi- 
ness. It  is  obviously  the  right  of  every  citi- 
zen to  deal  or  to  refuse  to  deal  with  any 
other  citizen,  and  no  person  has  ever  thought 
himself  entitled  to  complain  in  a  court  of 
Justice  of  a  refusal  to  deal  with  him  except 
In  some  cases  where,  by  reason  of  the  public 
character  which  a  party  sustains,  there  rests 
upon  him  a  legal  obligation  to  deal  and  con- 


tract with  others.  •  •  •  But  such  is  not 
the  obligation  of  underwriters.  The  business 
of  insuring  is  but  a  game  of  hazard,  and 
there  are  a  great  many  elements  entering 
into  the  calculations  upon  which  it  can  be 
safely  pursued." 

Again  it  is  said:  "He  had  no  right  in  law 
to  demand  insurance  upon  his  boat  from  one 
or  all  of  the  defendants,  nor  that  they  should 
Insure  cargo  on  his  boat,  and  consequently 
their  refusal  to  insure  from  any  motive,  how- 
ever improper,  could  give  him  no  right  to 
sue  them." 

In  Orr  r.  Home  Mut  Ins.  Co.,  12  La.  Ann. 
255,  68  Am.  Dec.  770,  it  was  held  that  a  con- 
spiracy by  insurance  companies  that  they 
would  not  insure  any  boat  on  which  a  certain 
person  was  employed,  whereby  such  person 
was  deprived  of  employment,  did  not  furnish 
a  ground  of  civil  action,  however  malicious 
the  motives  of  the  insurance  companies  may 
have  been.  See  Bohn  Mfg.  Go.  v.  Hollis,  54 
Minn.  223,  234,  55  N.  W.  1119,  21  U  R.  A. 
337,  40  Am.  St  Rep.  319;  Bowen  v.  Mathe- 
son,  14  Allen  (Mass.)  499. 

Litigation  would  be  endless  if  the  motives 
of  those  who  are  simply  doing  what  they 
have  a  legal  right  to  do  were  made  the  sub- 
ject of  inquiry. 

In  Phelps  V.  Nowlen,  72  N.  Y.  S9,  45,  28 
Am.  Rep.  93,  in  which  it  was  held  that, 
where  a  man  has  a  legal  right,  courts  will 
not  Inquire  into  the  motive  by  which  he  is 
actuated  in  enforcing  the  same,  the  court 
said:  "A  different  rule  would  lead  to  the 
encouragement  of  litigation,  and  prevent  in 
many  instances  complete  and  full  enjoyment 
of  the  right  of  property  which  inheres  to 
the  owner  of  the  soil.  An  idle  threat  to 
do  what  is  perfectly  lawful  or  declarations 
which  assert  the  intentions  of  the  owner 
might  often  be  construed  as  evincing  an  im- 
proper motive  and  a  malignant  spirit,  when 
in  point  of  fact  they  merely  stated  the  actu- 
al rights  of  the  party.  Malice  might  easily 
be  inferred  sometimes  from  idle  and  loose 
declarations,  and  a  wide  door  be  opened  by 
such  evidence  to  deprive  an  owner  of  what 
the  law  regards  as  well-deflned  rights." 

And  the  evil  consequences  of  such  a  prac- 
tice would  be  much  worse  in  cases  of  con- 
spiracy where  all  are  responsible  within  cer- 
tain limitations  for  the  acts  and  declarations 
of  one  of  their  number  as  to  the  motives 
which  actuate  him,  when  none  of  his  asso- 
ciates may  be  moved  by  it  or  any  other  im- 
proper motive. 

Dr.  Wharton  in  his  Criminal  Law  t!9th 
Ed.),  after  stating  in  section  1337  that  it  is 
conceded  on  all  sides  that  combinations  of 
two  or  more  persons  may  become  indictable 
when  directed  to  the  accomplishment  either 
of  an  illegal  object  or  an  indifferent  object 
by  illegal  means,  says  the  confilct  in  the 
cases  begins  when  we  reach  those  combina- 
tions which  are  assumed  to  be  indictable,  not 
as  aimed  at  an  indictable  offense,  but  from 
the  idea  that  the  policy  of  the  law  forbids 
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•the  flieacblng  .of  the  attempted  object  by  a 
-confederacj;  and  in  section  1338  adds:  "Bat 
to  extend  indictable  conspiracies  so  as  to  in- 
clude cases  where  acts  not  in  themselves  in- 
•dlctahle  are  attempted  by  concert,  inyolving 
neither  false  statement  nor  concerted  force, 
fihoold  be  resolutely  opposed.  A  distressing 
uncertainty  will  oppi^ess  the  law  if  the  mere 
fact  of  concert  in  doing  an  indifferent  act 
be  held  to  make  such  act  criminal.  We  all 
know  what  offenses  are  indictable,  and,  if 
we  do  not,  the  knowledge  is  readily  obtain- 
ed. Such  offenses,  when  not  defined  by  stat- 
ute, are  limited  by  definitions  which  long 
IMTocesses  of  judicial  interpretation  have 
hardened  into  shapes  which  are  distinct, 
solid,  notorious,  and  permanent  It  is  other- 
wise, however,  when  we  come  to  speak  of 
acts  which,  though  not  penal  when  they  are 
committed  by  persons  acting  singly,  are  sup- 
posed to  become  so  when  brought  about  by 
concert  which  involves  neither  fraud  nor 
force.  ^  *  *  No  man  can  know  in  ad- 
vance whether  any  enterprise  in  which  he 
may  engage  may  not  in  this  way  become  sub- 
ject to  prosecution.  It  is  essential  to  the 
constitution  of  an  indictable  offense  «  >  • 
that  it  should  be  prohibited  either  by  stat^ 
ate  or  by  common  law;  but  conspiracies  to 
commit  by  nonindictable  means  nonindictable 
offenses,  if  we  resolve  them  into  their  ele- 
ments, are  neither  prohibited  by  common  law 
nor  by  statute.  ♦  ♦  ♦  An  act  of  busi- 
ness enterprise  in  purchasing  goods  in  a 
cheap  market  for  the  purpose  of  selling  them 
in  a  dear  market,  which,  in  one  phase  of 
judicial  sentiment,  would  be  regarded  as 
meritorious  impetus  to  coDunercial  activi- 
ty, would  be  in  another  phase  of  judicial 
sentiment,  as  it  once  has  been,  treated  as  an 
indictable  offense." 

In  reaching  the  conclusion  that  the  amend- 
ed warrant  does  not  charge  an  indictable  of- 
fense and  that  the  demurrer  to  it  should 
have  been  sustained,  we  do  not  wish  to  be 
understood  as  holding  that  the  combination 
charged  in  this  case  may  not  be  prejudicial 
to  the  public,  and  that  a  sound  public  poli- 
cy may  not  require  limiting  or  suppressing 
such  combinations.  But,  as  was  said  by  the 
Court  of  Appeals  of  Texas  in  Queen  Ins.  Co. 
V.  Texas,  supra,  in  holding  that  a  like  com- 
bination was  not  a  criminal  offense  at  com- 
mon law:  '*There  are  certain  contracts  and 
perhaps  combinations  which  the  law  regards 
as  being  against  public  policy.  The  courts 
cannot  extend  the  rule  merely  by  reason  of 
their  opinion  as  to  what  the  law  ought  to  be. 
What  other  combinations  or  contracts  should 
be  held  illegal  on  the  ground  of  public  policy 
is  a  political  question — ^that  is  to  say,  one 
which  it  is  the  province  of  the  legislative  de- 
partment of  the  government  to  determine. 
The  Legislature  has  the  power  to  weigh  the 
public  interest,  even  'in  golden  scales,'  and, 
if  such  combinations  be  found  detrimental, 


they  can  denounce  the  evil  and  provide  the 
remedy." 

The  judgment  complained  of  will  be  re- 
versed, and  this  court  will  enter  such  judg^ 
ment  as  the  trial  court  ought  to  have  en- 
tered. 

Reversed. 


(lis  Va.  68r 
LANPORD  V.  VIRGINIA  AIRLINE  RY.  OO. 

(Supreme  Conrt  of  Appeals  of  Virginia.     Jan. 

25,  1912.) 

1.  Appeal  and  E)rbob  ({  548*)— Bnx  of  Ex* 
CEPTioNS— Ruling  oh  Admission  of  Evi- 
DENC1&— Waiver. 

Where  no  bill  of  exceptions  is  taken  to  the 
admission  of  evidence  over  objection,  the  ob- 
jection 1b  oonsidered  as  having  been  waived. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S$  2433-2440;  Dec.  Dig.  i 
548.*] 

2.  Railboads  (I  102*)  — Action  to  Requirb 
Construction  of  Crossing  —  Evidence — 
Testimony  of  Commissioners. 

In  an  action  under  Code  1904,  S  1294b,  cl. 

2.  by  an  owner  across  whose  land  a  railroad 
ran,  to  require  the  construction  of  an  underway 
crossing  from  one  part  of  the  land  to  another, 
evidence  by  the  commissioners,  appointed  to 
assess  the  owner's  damages  at  the  time  the  road 
was  constructed,  as  to  whether  they  had  con- 
sidered the  fact  that  the  owner  would  be  de* 
prived  of  a  surface  crossing  by  reason  of  a  fill, 
was  admissible  to  explain  the  report. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  30(5-314;   Dec.  Dig.  §  102.*] 

3.  Railroads  (i$  102*)— Action  to  Require 
Construction  of  Crossing—Construction 
OP  Statutory  Provision. 

Code  1004,  I  1204b,  cl.  2,  which  requires 
every  railroad  passing  through  the  lands  of  any 
person  to  provide  a  suitable  **wagonway  across" 
its  road,  to  be  constructed  on  the  written  re- 
quest of  the  owner  to  an  officer  or  agent  of  the 
company,  at  a  point  designated  by  the  owner, 
and  that,  if  the  company  refuse  to  construct 
such  way,  the  owner  may  appeal  to  the  circuit 
court  for  the  appointment  of  commissioners  to 
determine  whether  the  wagonway  should  be  con- 
structed, their  report  to  be  confirmed,  **unle8s 
good  cause  is  shown  against  it  by  the  company," 
considered  with  section  1204b,  cl.  3,  which  in 
dealing  with  the  crossing  of  one  railroad  by  an- 
other uses  only  the  word  "crossing,"  and  sec- 
tion 1294d,  cl.  38,  which,  as  to  crossings  of  oth- 
er railroads  and  of  county  roads,  declares  it  the 
policy  of  the  state  to  abolish  grade  crossings, 
does  not  give  the  owner  the  arbitrary  right  to 
an  underway  wagon  road,  but  must  be  given  a 
reasonable  construction  with  reference  to  the 
convenience  of  both  parties,  and  the  cost  to  be 
incurred  by  the  railroad  in  constructing  the 
crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S|  306-314 ;   Dec.  Dig.  |  102.*] 

4.  Railroads  (§  102*)  —  Construction  of 
Private  Crossings— Appointment  of  Com- 
missioners—ESffect  of  Report— Burden  of 

Under  Code  1904,  §  1294b,  cl.  2,  making  it 
the  duty  of  every  railroad  passing  through  land 
of  any  person  to  provide  a  suitable  wagonway 
across  its  road  from  one  part  of  the  land  to 
another,  and  providing  for  the  appointment  of 
commissioners  on  the  owner's  application  to  de- 
termine whether  the  wagonway  asked  for 
should  be  constructed,  the  report  of  such  com- 
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mlBsionen  locating  a  crossing  and  prescribing 
its  character  makes  a  prima  facie  case  against 
the  railroad,  and  imposes  upon  it  the  burden  of 
showing  good  cause  against  the  construction  of 
such  crossing,  but  the  report  is  in  no  manner 
conclusive ;  the  whole  question  being  up  for 
*  decision  by  the  court. 

[E3d.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §{  30U~314;   Dec  Dig.  |  1U2.»] 

6.  Appeal  and  Erbob  (i$  1032*)  —  Pbxsuhp- 

TIONS— BUBDBN  OF  SHOWING  B^BBOB. 

A  landowner  who  makes  application  under 
Code  1904,  §  1294b»  cl.  2,  to  have  a  railroad 
running  through  hia  farm  construct  an  under- 
way wagon  crossing,  as  to  which  the  lower  court 
has  held  that  good  cause  was  not  shown  by  the 
report  of  the  commissioners  determining  that  a 
way  was  necessary  and  dismissed  the  applica- 
tion, the  burden  is  upon  him  on  appeal  to 
satisfy  the  Supreme  Court  of  Appeals  that 
there  was  prejudicial  error  in  the  decree  dis- 
missing the  application. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  4047-4051;  Dec.  Dig.  S 
1032.*] 

Error  to  Circuit  Court,  Fluvaima  County. 

Application  by  J.  W.  Lanford  against  the 
Virginia  Airline  Railway  Company  to  com- 
pel the  defendant  to  construct  a  crossing  un- 
der its  road.  Application  dismissed,  and 
plaintiff  brings  error.    Affirmed. 

Pembroke  Pettit  and  J.  O.  Shepherd,  for 
plaintiff  in  error.  C.  W.  Allen,  L.  O.  Haden, 
and  Harmon  &  Walsh,  for  defendant  in  er- 
ror. 

CARDWELL,  J.  J.  W.  Lanford,  with  the 
view  of  ayalllng  himself  of  the  benefits  of 
section  1294b,  cl.  2,  of  the  Code  of  1904,  filed 
his  petition  with  the  circuit  court  of  Fluvan- 
na county,  demanding  of  the  Virginia  Air- 
line Railway  Company  the  construction  of 
an  underway  crossing  for  a  wagon  road  from 
the  uplands  to  the  lowlands  of  his  farm  at  a 
designated  point  on  the  defendant's  railroad 
line  where  it  passes  through  plaintiff's  farm, 
and  where  the  railroad  bed  is  constructed 
with  a  very  high  filL 

Pursuant  to  the  statute,  the  circuit  court 
appointed  three  commissioners  who  returned 
a  report,  signed  by  only  two  of  them  (al- 
though the  three  considered  the  matter  to- 
gether), favorable  to  the  plaintiff,  and  to  the 
report  the  defendant  company  filed  excep- 
tions, which  were  sustained,  whereupon  the 
two  commissioners  were,  over  the  objection 
of  the  defendant,  allowed  to  amend  their 
report  At  a  later  term  of  the  court,  the 
cause  came  on  for  final  hearing  upon  the 
amended  report  of  the  commissioners,  the 
evidence  lnt'*oduced  by  the  plaintiff  as  well 
as  that  introduced  by  the  defendant,  and  the 
argument  of  counsel  for  both  parties ;  there- 
upon the  court  adjudged  that  good  cause  had 
been  shown  why  neither  of  the  reports  made 
by  the  two  commissioners  in  favor  of  the 
plaintiff  should  be  confirmed,  and  that  the 
plaintiff's  application  be  dismissed,  with 
costs  to  the  defendant  This  judgment  we 
are  asked  to  review  and  reverse. 


The  statute,  supra,  so  far  as  relevant  to 
the  Issue,  is  as  follows  : 

"It  shall  be  the  duty  of  every  railroad 
•  •  ♦  corporation,  whose  road  ♦  ♦  • 
passes  through  the  lands  of  any  person  in 
this  state,  to  provide  proper  and  suitable 
wagon  ways  across  said  road  ♦  ♦  ♦  from 
one  part  of  said  land  to  the  other,  and  to 
keep  such  ways  in  good  repair.  Such  ways 
shall  be  constructed  on  the  request  of  the 
landowner,  in  writing,  made  to  any  section 
master,  agent,  or  employ^  of  such  company, 
having  .charge  and  supervision  of  the  rail- 
road ^  ^  *  at  that  point,  and  shall  desig- 
nate the  points  at  which  the  wagon  ways  are 
desired.  ♦  •  •  If  the  company  fail  or 
refuse  for  ten  days  after  such  request  to 
construct  wagon  ways  of  a  convenient  and 
proper  character  at  the  places  designated, 
then  the  owner,  having  given  ten  days'  no- 
tice in  writing,  as  aforesaid,  may  apply  to 
the  circuit  court  of  the  county  ♦  •  • 
wherein  the  said  land  is  located  for  the  ap- 
pointment of  three  disinterested  persons 
whose  lands  do  not  abut  on  the  said  railroad 
^  •  •  who  shall  constitute  a  board  of 
commissioners,  whose  duty  it  shall  be  to  go 
upon  the  land  and  determine  whether- the 
wagon  ways  asked  for  should  be  constructed. 
Their  decision  shall  be  in  writing,  and,  if 
favorable  to  the  landowner,  it  shall  set  forth 
the  points  at  which  the  w^gon  ways  should 
be  constructed,  giving  also  a  description  of 
what  should  be  done  by  the  company  to 
make  a  suitable  and  convenient  way.  The 
decision  of  the  commissioners  shall  be  re- 
turned to  and  filed  in  the  clerk's  office  of 
such  court,  and  when  called  up  at  the  next 
or  any  succeeding  term  of  said  court,  it 
shall  be  affirmed,  unless  good  cause  is  shown 
against  it  by  the  company,  either  party  to 
have  the  right  of  appeal  to  the  Supreme 
Couit  of  Appeals  from  the  Judgment  of  the 
said  court" 

The  report  of  the  commissioners  in  this 
case  recommended  that  the  defendant  rail- 
way be  required  to  construct,  at  the  point 
designated  by  the  plaintiff,  an  underway 
"wagonway  twelve  feet  wide  and  not  less 
than  twelve  feet  high  from  subgrade,  and  it 
shall  preserve  Intact  the  original  grade  of 
the  said  wagonway  or  road."  The  earth  fill 
through  which  this  underway  crossing  was 
to  be  constructed  is  about  18  feet  high  and 
about  82  feet  wide,  and  the  wagonway  was 
to  be  an  open  trestle  or  an  arch  subway  in 
the  discretion  of  the  railway  company. 

Plaintiff  in  error's  farm  is  situated  on  the 
Rivanna  river.  In  Fluvanna  county,  and  con- 
tains approximately  200  acres,  of  which 
about  30  acres  is  fertile  and  productive  bottom 
land,  and  upon  the  residue  of  the  farm — the 
highland — his  dwelling,  bam,  and  other  build- 
ings are  located.  On  the  upper  or  western 
side  of  the  farm  a  high  and  precipitous  bluff 
projects  from  the  table  land  sheer  to  the 
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water's  edge  of  the  river  at  low  water,  dr- 
cling  back  from  the  water's  edge  and  south* 
ward  upstream  or  towards  the  west,  almost 
perpendicular  and  following  the  winding  of 
the  stream,  but  not  receding  very  far  from 
the  banks.  Downstream,  or  eastward,  how- 
ever, the  bluff  breaks  more  abruptly  south- 
ward, and,  circling  somewhat  eastward, 
leaves  the  above-mentioned  piece  of  low- 
grounds  or  bottom  land  about  one-third  as. 
wide  as  it  is  long,  extending  from  the  pro- 
jection the  entire  distance  of  plahoLtlff  in  er- 
ror's farm  to  the  eastern  boundary  line  be- 
tween him  and  one  G.  E.  Jones;  and  this 
bluffy  formation,  extending  all  the  way  to 
his  eastern  boundary,  divides  his  low  grounds 
from  his  highland,  the  bluff  standing  most 
of  the  way  at  an  angle  of  about  45  degrees. 
There  are,  however,  three  depressions  in  the 
bluff,  the  first  being  not  far  from  where  the 
bluff  projects  into  the  river,  called  "depres- 
sion No.  1";  the  second  about  midway  plain- 
tiff in  error's  low  grounds,  called  "depression 
No.  2";  and  the  other  over  on  Jones'  land 
not  far  from  the  division  line^  called  "de- 
pression No.  8."  That  plaintiff  in  error  may 
have  defendant  in  error  to  construct  and 
maintain  a  wagonway  through  the  fill  in 
depression  No.  2,  so  that  he  can  have  the  use 
of  the  road  leading  from  his  highland  to  the 
low  grounds  which  he  in  the  main  formerly 
used,  is  the  subject-matter  of  this  contro- 
versy. 

It  appears  that,  when  it  went  about  the 
acquisition  of  a  right  of  way  through  plain- 
tiff in  error's  farm,  defendant  in  error  com- 
plied with  the  statute — section  1105f  (4),  c. 
46b,  Code — ^with  respect  to  the  filing  in  the 
clerk's  office  of  Fluvanna  county  of  maps 
and  profiles  showing  the  cuts  and  fills,  etc., 
in  the  proposed  construction  of  its  roadbed 
through  the  farm  of  the  plaintiff  in  error, 
and  which  showed  that  the  right  of  way 
desired  was  along  the  entire  length  of  the 
bluff  separating  the  highland  from  the  low 
grounds,  and  that  the  roadbed  was  to  be 
constructed  by  fills  and  cuts,  and  not  by 
trestling.  Moreover,  when  the  five  commis- 
sioners appointed  in  the  condemnation  pro- 
ceedings to  assess  and  report  the  damages 
to  be  paid  by  defendant  in  error  for  the 
right  of  way  through  plaintiff  in  error's 
farm  were  upon  the  farm  viewing  the  route 
of  the  proposed  roadbed,  etc.,  plaintiff  in 
error  had  his  attention  called  to  the  fact, 
both  by  the  commissioners  and  defendant  in 
error's  engineer  in  charge  of  the  construc- 
tion of  its  roadbed  through  plaintiff  in  er- 
ror's farm,  that  the  roadbed  was  to  cross 
depression  No.  2  over  a  fill,  and  not  over  a 
trestle  or  arch,  which  of  necessity  would  put 
an  end  to  the  use  of  this  depression  for  a 
wagonway. 

Clauses  ^-8,  |  1106f,  of  the  Code,  supra, 
provide  that  the  commissioners  condemning 
land  "shall  ascertain  what  will  be  a  just 
compensation  for  said  property  and  land 
•    •    •    and  assess  the  damages,  if  any,  co 


the  adjacent  or  other  property  of  such  ten* 
ant  or  owner  ♦  •  •  beyond  the  peculiar 
benefits  which  will  accrue  to  such  proper- 
ties respectively  from  the  construction  an<l 
operation  of  the  company's  works." 

It  is  quite  clear  that  the  commissioneni 
for  condemnation  are*  required  by  the  sec- 
tions of  the  Code  just  referred  to,  to  take 
into  consideration  all  damages  incident  to 
the  construction  of  a  railroad  as  designed, 
according  to  the  maps  and  profiles  filed  in 
the  clerk's  office  as  required  by  statute,  and 
in  this  case  there  is  no  ground  for  the  con- 
tention of  plaintiff  in  error  that  the  com- 
missioners disregarded  the  requirement  of 
the  statute  when  assessing  his  damages  in 
the  condemnation  proceedings;  on  the  con- 
trary, four  of  the  commissioners  have  testi- 
fied in  this  case  to  the  effect  that  they  did 
regard  the  requirements  of  the  statute,  that 
they  knew  that  the  profile  called  for  a  fill 
across  depression  No.  2,  that  the  damages 
assessed  to  plaintiff  in  error  ($600)  would 
not  have  been  as  great  but  for  the  closing 
up  of  the  road  formerly  used  by  plaintiff  la 
error  through  depression  No.  2,  that  the  in- 
crease of  the  damages  beyond  what  they 
would  have  allowed  was  because  they  knew^ 
that  the  road  through  depression  No.  2  would 
be  stopped  up,  that,  while  they  considered 
that  the  railroad  was  bound  to  give  plain- 
tiff in  error  another  road,  he  could  not  gel 
another  such  road  as  the  one  to  be  stopped 
by  the  fill.  *'He  would  have  to  go  right 
much  farther  to  get  a  road,  farther  to  haul, 
and  that  he  could  have  got  about  as  short  a 
road  to  haul  over,  but  more  grade." 

One  of  these  commissioners  (Dr.  Boston),, 
when  asked  to  state  the  nature  of  any  con- 
versation had  between  the  commissioners 
and  Lanford  (plaintiff  in  error)  before  they 
brought  in  their  final  report,  said:  "I  had. 
been  talking  with  Mr.  Lanford  a  good  deal 
about  the  matter,  and  I  suggested  to  him 
that,  as  the  question  of  that  road  was  in- 
volved in  that  decision,  I  thought  we  ought 
to  make  report  setting  forth  that,  if  the  road 
was  stopped,  the  commissioners  awarded  so- 
much  damages,  or,  if  it  was  not  Interfered 
with,  that  we  would  allow  him  so  much  dam- 
ages. Before  we  concluded  our  report,  1 
sent  for  Mr.  Lanford,  and  asked  him  and  he- 
said  he  would  consult  his  lawyer.  He  went 
out  and  came  back  and  said  something  about 
just  go  on,  and  I  took  it  for  granted  that 
we  hild  given  him  big  damages  because  of  the 
stopping  up  of  the  road.  I  think  that  was- 
the  view  of  all  the  commissioners." 

The  other  commissioner,  H.  P.  Kent,  refoe- 
ed  to  sign  the  report  assessing  damages  to 
plaintiff  in  error  at  $600,  and,  testifying  for 
him  in  this  case.  In  effect  corroborates  the 
other  commissioners  in  the  statement  that 
in  considering  the  damages  to  be  allowed  for 
the  railroad's  right  of  way  it  was  under- 
stood that  the  roadbed  was  to  be  constructed 
across  depression  No.  2  by  a  fill,  thereby 
discontinuing  the  road  that  plaintiff  in  er- 
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ror  bad  been  nsliig  as  a  farm  road  mainly; 
but  wbile  he  gave  his  reasons  for  not  sign- 
ing the  report  returned  by  the  commission- 
ers, and  says  that  wlthont  reference  to  the 
crossing  he  was  In  favor  of  fixing  the  amount 
of  damages  at  $1,000,  he  does  not  undertake 
to  explain  why  the  amount  he  favored  was 
greater  than  the  amount  favored  by  any 
of  the  other  commissioners;  and,  when  ask- 
ed if  there  was  any  other  practicable  way 
than  th^  depression  (No.  2)  for  a  road  to 
the  low  grounds,  he  answered:  "I  don't 
think  there  Is  any  point  on  his  place  that  he 
«ould  build  a  road  that  would  compare  with 
that"  Here  the  witness  corroborates  the 
statement  made  by  the  other  commissioners 
to  the  effect  that  the  discontinuance  of  the 
farm  road  in  question  and  the  consequent 
Inconveniences,  etc.,  to  which  plaintiff  in 
error  would  be  put  were  matters  taken  into 
consideration  by  the  commissioners  in  fixing 
the  amount  of  damages  allowed  him. 

The  report  of  the  conunlssloners  was  re- 
turned to  court,  confirmed  without  objection, 
and  plaintiff  In  error  was  paid  the  amount 
of  damages  (1600)  assessed  to  him. 

[1,2]  Objection  was  made  by  plaintiff  in 
error  to  the  admission  in  this  proceeding  of 
the  testimony  of  the  four  commissioners  ad- 
verted  to  above,  but  no  bill  of  exceptions  has 
been  taken  to  the  ruling  of  the  court  ad- 
mitting it,  and  therefore  the  objection  has 
to  be  considered  as  waived.  N.  Ik  W.  Ry. 
Co.  V.  Shott,  92  Va.  84,  22  S.  E.  811;  Same 
▼.  Ampey,  03  Va.  108,  25  S.  R  22a  If  such 
were  not  the  case,  this  evidence  was  admit- 
ted for  the  purpose  only  of  explaining  and 
making  clear  the  report  of  the  conunlsslon- 
ers,  and  for  that  ruling  authority  is  abun- 
dant. 

[8]  It  Is  manifest  that  in  the  beginning 
and  throughout  this  whole  controversy  he 
has  proceeded  upon  the  erroneous  theory 
that  the  statute  gives  him  the  arbitrary 
right  to  demand  and  have  of  the  defend- 
ant in  error,  not  only  an  underway  wagon 
road  crossing  from  one  part  of  his  farm  to 
the  other,  but  at  the  point  he  designates, 
and  without  regard  to  the  costs  thereby  im- 
posed upon  the  defendant  in  error,  or  wheth- 
er the  inconvenience  and  expense  to  him  in 
having  to  take  and  use  a  grade  crossing 
of  the  railroad's  right  of  way  at  another 
point  on  his  farm  would  be  much  or  little. 

The  statute  admits  of  no  such  construction, 
even  if  it  were  dear  that  it  contemplates 
that  a  railway  company  can  be  required  to 
construct  an  underway  crossing  to  give  ac- 
cess from  one  part  of  a  farm  to  another 
where  a  farm  Is  divided  by  the  roadbed 
constructed  through  It  It  is  very  dear  that 
the  statute  contemplates  that  the  way  is  to 
be  constructed  readily  and  quickly.  It  does 
not,  as  plaintiff  in  error  contends,  merely 
provide  that  the  railway  company,  when 
the  landowner  requests  a  fkirm  crossing, 
shall  within  10  days  agree  to  construct  it, 
but  provides:    ""If  the  company  fail  or  re- 


fuse for  ten  days  after  such  request,  to  con- 
struct wagonways  of  a  convenient  and  prop- 
er character,  at  the  places  designated  then 
the  owner  may"  institute  legal  proceedings 
to  require  the  company  to  construct  such 
ways  as  he  has  designated.  The  statute 
does  not  Impose  upon  a  railway  company  the 
duty  to  "provide  a  crossing,"  but  to  provide 
proper  and  suitable  "wagonways  across"  the 
railroad  right  of  way,  and  the  words  '*wag- 
onways  across"  appear  significant,  espedally 
so  when  the  statute  Is  read  along  with 
clause  3  of  section  1294b,  ch.  54a,  of  the 
Code,  which  latter  section  deals  with  the 
crossing  of  one  railroad  by  another,  and  us- 
es the  word  "crossing"  only,  and  that  section 
has  been  construed  by  this  court  to  require 
no  more  than  a  surface  crossing.  N.  &  W. 
Ry.  Ck>.  V.  Tidewater  Ry.  Ck>.,  106  Va.  129, 
52  S.  E.  852.  When  in  the  same  act  (section 
1294d,  cL  39  the  Legislature  dedared  the 
policy  of  the  state  to  be  that  crossings 
shall  be  either  over  or  under  existing  struc- 
tures, no  mention  Is  made  of  private  cross- 
ings, nor  any  language  used  to  indicate 
that  they  were  to  be  considered  as  subject 
to  this  policy. 

That  section  is:  ^'It  is  hereby  dedared 
to  be  the  policy  of  this  state  that  all  cross- 
ings of  one  railroad  by  another,  or  of  a 
county  road  or  highway  by  a  railroad,  or  of 
a  railroad  by  a  county  road  or  highway, 
shall,  whenever  reasonably  practicable  pass 
above  or  below  the  existing  structure." 

Construing  section  1294b,  d.  8,  supra,  in 
the  light  of  the  dedared  policy  of  the  state 
just  quoted,  this  court  held  that  the  statute 
did  not  necessarily  require  an  overhead  via- 
duct by  one  railroad  in  crossing  another, 
where  the  expense  would  be  excessive. 

In  this  case  the  report  of  the  two  commis- 
sioners, which  the  circuit  court  refused  to 
confirm,  required  that  defendant  in  error  ex- 
cavate an  opening  through  Its  roadbed,  buUd 
two  walls  18  feet  high,  20  feet  wide  at  the 
top,  and  82  feet  wide  at  the  bottom,  then 
fill  back  behind  the  walls  and  bridge  across 
the  opening,  or  else  construct  concrete  or 
granite  walls,  arched  over,  through  this 
opening,  of  12  feet  wide  and  of  height  sufii- 
dent  to  give  a  clearance  of  at  least  12  feet, 
which  reconstruction  of  the  defendant  In 
error's  roadbed  at  that  point,  a  work  of 
months,  would,  according  to  evidence  in  the 
record  practically  uncontradicted,  impose  up- 
on defendant  in  error  an  expense  of  from 
$3,800  to  |4,000,  to  say  nothing  of  the  pos- 
sible Increase  of  danger  or  inconvenience  re- 
sulting from  the  reconstruction  of  its  road 
bed  or  the  change  of  its  character  at  that 
point. 

W.  H.  Talley,  a  dvil  engineer,  testifying 
for  plaintiff  In  error,  does  say  that  he  made 
an  estimate  of  the  cost  of  the  construction 
of  the  under-crossing  required  by  the  com- 
missioners' report,  and  ascertained  that  It 
would  be  less  than  the  witnesses  for  defend- 
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ant  in  error  estimated  it;  bnt,  besides  ad- 
mitting that  he  was  inexperienced  in  the 
work  of  constructing  a  railroad,  he  produc- 
ed no  figures  showing  how  he  arrived  at  his 
estimate  of  the  cost,  and  refused  to  do  so. 

It  is  earnestly  argued  for  plaintiff  in  er- 
ror that,  with  his  road  through  depression 
No.  2  stopped  up,  he  is  practically  denied 
access  to  and  from  his  low  grounds,  but  we 
are  unable  to  take  that  view  of  the  evidence 
in  the  record.  The  witnesses  for  defendant 
in  error  testify  with  unanimity  that  a  sur- 
face crossing  of  the  railway  is  practicable  at 
another  point  on  plaintiff  in  error's  farm, 
and  where  he  lias  had  a  road  which  he  had 
from  time  to  time  used.  His  own  witness, 
Talley,  while  saying  that  the  route  up  the 
middle  depression  (No.  2)  Is  the  most  prac- 
ticable and  convenient  route,  etc.,  admits 
that  it  is  ubt  the  only  practicable  route,  and 
that,  while  a  certain  other  route  would  be 
longer,  the  grade  of  the  road  would  be  not 
greater  than  many  of  the  county  roads  of 
Fluvanna,  and  less  than  some  of  them.  In 
fact,  only  in  the  argument  of  counsel  and 
the  statements  of  plaintiff  in  error  himself 
is  it  asserted  that  it  is  not  practicable  for 
him  to  have  a  crossing  of  the  railway  over 
which  to  reach  his  low  grounds,  except  by 
the  route  through  depression  No.  2.  True, 
to  have  to  use  another  route  than  that  usual- 
ly used  by  him  before  the  railway  through 
his  farm  was  constructed  would  be  attended 
with  Inconvenience  and  some  expense  in  con- 
structing partly  another  road,  and  perhaps 
a  bridge  across  a  usually  dry  ditch,  but  this 
inconvenience  and  expense  would  not  amount 
to  a  burden  comparable  to  that  he  demands 
shall  be  borne  by  defendant  in  error  in  or- 
der that  he  may  avoid  such  inconvenience 
and  expense.  It  is  also  true  that  plaintiff 
in  error,  when  told  that  the  plans  for  the 
construction  of  the  railroad  bed  through  his 
farm  called  for  a  fiU  in  depression  No.  2, 
said,  and  thereafter  repeated,  '*I  want  my 
crossing,"  gave  notice  to  the  defendant  in 
error  to  that  effect,  and  gave  notice  to  it 
that  he  would  apply  for  an  injunction  to 
prevent  the  stopping  up  of  his  road,  but  al- 
though defendant  in  error  agreed  to  and  did 
suspend  its  work  at  depression  No.  2  for  a 
reasonable  time,  and  waited  ten  days  for  the 
injunction  bill  to  be  filed,  none  was  filed, 
whereupon  the  work  of  filling  across  depres- 
sion No.  2  was  resumed,  and  plaintiff  in  er- 
ror admits  that  he  made  no  further  objec- 
tion to  the  work  going  on,  having  decided 
'*to  take  other  proceedings." 

Having  received,  without  objection  to  the 
confirmation  of  the  report  in  the  condemna- 
tion proceedings,  the  $600  the  report  allow- 
ed him,  and  declining  to  contest  the  legal 
right  of  defendant  in  error  to  proceed  with 
the  construction  of  its  roadbed  and  works 
on  his  farm,  according  to  the  maps  and  pro- 
files by  which  the  commissioners  were  guid- 
ed in  assessing  the  damages  resulting  there- 


ftom  to  him,  plaintiff  In  error  assumes  the 
attitude  of  demanding  of  defendant  in  error 
that  it  reconstruct  its  roadbed  across  de- 
pression No.  2  so  as  to  provide  for  him  an 
underway  crossing  of  a  wagon  road,  and  at 
a  cost  to  defendant  in  error  amounting  to 
three  times  the  admitted  assessed  valuation 
of  his  whole  farm  for  taxation,  including 
buildings,  etc.,  thereon,  and  to  two-thirds  of 
the  value  thereof  put  upon  it  by  himself 
when  offering  the  property  for  sale  before 
the  railroad  was  constructed. 

While  the  statute  imposes  upon  a  railroad 
company  whose  line  of  road  pass^  through 
the  lands  of  any  person  in  this  state  the  du- 
ty to  provide  proper  and  suitable  wagon- 
ways  across  its  roadbed  from  one  part  of 
said  land  to  the  other,  and  to  keep  such 
ways  in  good  repair,  the  statute  has  to  re- 
ceive a  reasonable  construction,  so  as  to  make 
the  remedy  commensurate  with  the  right  of 
the  landowner  and  the  mischief  intended  to 
be  redressed.  Adams  v.  Tidewater  R.  Go.« 
107  Va.  798,  60  S.  B.  120. 

According  to  the  evidence. in  this  case» 
there  is  an  established  grade  crossing  bat  a 
short  distance  southeast  of  the  crossing 
plaintiff  in  error  is  now  contending  for, 
which  crossing  he  can  reach  by  a  reasonably 
convenient  route  which  he  has  sometimes 
heretofore  used,  yet  he  has  selected  a  point 
for  his  farm  crossing  where  the  cost  to  de- 
fendant in  error  in  its  construction  would  ap- 
proximate $4,000,  while  the  land  to  be  reach- 
ed, at  his  own  estimate,  Is  not  worth  more 
than  $2,500,  and  his  whole  farm,  buildings 
included,  is  valued  for  taxation  at  the  sum 
of  $l,a41. 

It  further  appears  that  if  defendant  in  er- 
ror were  required  to  reconstruct  its  roadbed 
across  depression  No.  2,  so  as  to  give  plain- 
tiff in  error  a  wagonway  up  that  depression, 
it  would  not  be  a  saving  to  him  of  more  than 
four  or  five  days  of  extra  work  in  harvesting 
his  crop  on  the  bottom  lands,  as  that  land  is 
only  cultivated  in  com,  and,  before  the  con- 
struction of  the  railway  through  his  farm, 
the  wagonway  up  depression  No.  2  was  not 
used  more  than  from  seven  to  ten  days  dur^ 
ing  the  year. 

Clearly  a  reasonable  construction  of  the 
statute  imposes  upon  the  party  having  the 
right  to  select  his  crossing  of  a  railroad  right 
of  way  the  duty  to  be  reasonable,  and  regard 
must  be  had  to  the  convenience  of  both  par- 
ties and  the  cost  to  be  incurred  by  the  party 
required  to  construct  the  crossing. 

In  N.  ft  W.  Ry.  Co.  v.  Tidewater  R.  Co., 
106  Va.  129,  52  S.  E.  852,  the  appellant  sought 
to  compel  the  appellee,  in  the  construction  of 
its  line  of  railroad  across  appellant's  line  at 
a  given  point,  to  cross  overhead  or  under- 
ground and  not  at  grade,  and  the  opinion  by 
Buchanan,  J.,  says:  "It  was  earnestly  insist- 
ed by  counsel  for  appellant  ♦  ♦  ♦  that 
the  corporation  commission,  in  allowing  a 
grade  crossing  to  be  made,  had  not  given  due 
consideration  to  the  declared  policy  of  the 
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atate  in  favor  of  overhead  or  nndergrouncl 
erossings.  Clause  38,  ft  1294d,  Code  of  1904. 
The  change  of  the  policy  of  the  state  from 
grade  to  overhead  or  underground  crossings 
both  as  to  highways  and  railroads  Is  an 
eminently  wise  one,  and  should  be  given  full 
effect  *wherever/  in  the  language  of  the  stat- 
ute,  It  is  reasonably  practicable  and  does  not 
involve  an  unreasonable  expense,  all  the  cir- 
cumstances of  the  case  considered.*  But  to 
require  the  establishment  of  an  overhead  or 
underground  crossing  where  it  is  not  reason- 
ably practicable  and  would  involve  an  unrea- 
sonable expense,  all  the  circumstances  of  the 
case  considered,  would  be  as  mvtoh  against 
the  policy  of  the  state  as  to  permit  a  grade 
crossing  where  those  difficulties  are  not 
shown  to  exist  In  reaching  our  conclusion 
in  this  case,  we  have  not  been  unmindful  of 
the  provisions  of  that  statute." 

[4]  The  learned  counsel  for  plaintiff  in  er- 
ror in  this  case  argue  that  while  the  court 
has  a  certain  kind  of  review  of  the  action  of 
the  commissioners,  it  may  hear  evidence,  but 
it  does  not  hear  evidence  for  the  purpose  of 
substituting  its  Judgment  for  theirs,  as  the 
statutes  have  practically  said  that  *'the  judg- 
ment of  the  commissioners  is  better  than  the 
Judgment  of  the  court  in  such  a  matter." 

We  do  not  so  construe  the  statute  under 
which  this  proceeding  is  had.  In  none  of  the 
cases  relied  on  as  supporting  the  contention 
has  the  court  in  effect  said  more  than  that 
the  report  of  the  commissioners  makes  a 
prima  facie  case,  and,  if  nothing  irregular 
appears  on  its  face,  great  weight  should  be 
given  to  the  Judgment  of  the  commissioners ; 
so  that  while  the  report  of  the  commission- 
ers in  this  case,  locating  the  crossing  and  pre- 
scribing its  character,  made  a  prima  facie 
case,  and  imposed  upon  the  defendant  in  er- 
ror the  burden  of  showing  good  cause 
against  it,  as  is  not  denied,  the  statute  by  ex- 
press terms  makes  the  trial  court  the  final 
arbiter  of  the  propriety  of  directing  the 
crossing  to  be  constructed.  Adams  v.  Tide- 
water R.  Co.,  supra.  It  would  have  been  a 
vain  thing  for  the  Legislature  to  have  made 
by  its  enactment  the  trial  court  the  final  ar- 
biter in  such  a  case,  and  so  worded  the  stat- 
ute that  it  would  have  been  susceptible  of  the 
construction  that  the  court  is  limited  to  the 
power  only  of  determining  matters  which  do 
not  go  to  the  question  whether  or  not  good 
cause  has  been  shown  against  the  confirma- 
tion of  the  commissioners'  report 

[8]  In  this  case  the  trial  court  heard  the 
witnesses  testify,  examined  the  maps  and 
profiles  of  the  defendant  in  error  exhibited 
at  the  hearing  and  which  were  relevant  to 
the  issue  to  be  determined,  and  its  order 
complained  of  sets  forth,  in  the  language  of 
the  statute,  that  good  cause  had  been  shown 
why  the  reports  of  the  commissioners  should 
not  be  confirmed. 

*'The  burden  is  upon  the  appellant  to  satis- 


fy this  court  that  there  was  etror  to  hi»ppejr 
udice  in  the  decree  or  Judgment,  and,  fall* 
ing  in  this,  the  decree  or  Judgment  will  be- 
affirmed."  Johnson  t.  Michaux,  110  Va.  595r 
06  S.  B.  823. 

We  are  of  opinion  that  the  judgment  com- 
plained of  here  is  without  error»  and  there- 
fore it  is  affirmed. 

Affirmed. 

(113  Va.  IM) 
CITY  OP  RADFORD  y.  CLARK. 

(Supreme  Court  of  Appeals  of  Virginia.    Jkn. 

26,  1912.) 

1.  municipai.  cobpobations  (|  745^*)— ex- 
eboise  of  cobfobatb  po  webs  —  tobtb  — 
Gbounds  of  Liabilitt. 

To  render  a  municipal  corporation-  liable 
for  the  torts  of  its  agents  and  employes,  the 
injury  must  have  resulted  from  an  act  done  in> 
the  exercise  of  some  power  conferred  on  the 
municipality  by  its  charter,  or  other  positive 
enactment. 

[Ed.  Note.— For  other  cases,  see  Municipal' 
Corporations,  Cent.  Dig.  M  1568^  1569;  Dec 
Dig.  I  745%.*] 

2.  MUNICIFAI.      COBPOBATIOZfS      (|     733*  )•    — 

Stbeets— OoNSTBUcnozf  All  D  Repaib^--Opbb- 

ATION  OF  OUABBT. 

A  municipal  corporation,  unless  expressly 
authorized  b^  charter  or  general  law,  or  nnless^ 
such  power  is  to  be  fairly  implied  as  incidental 
to  powers  express^  granted,  has  no  authority 
to  operate  a  quarry  either  within  or  without 
its  corporate  limits. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1547-1549;  Dec 
Dig.  I  733.*] 

3.  Municipal     CoBPOBATioifs     (8    733*)  — 

StBEETS  —  LJABILITT     FOB     INJUBIES     FBOM' 
Use— AUTHOBTT  TO  OFBBATB  QT7ABBT. 

The  ri^ht  to  operate  a  quarrjr  inside  the 
city  limits  is  neither  necessary,  fairly  implied 
in,  nor  incidental  to  the  duty  of  a  eity  to  keep- 
its  streets  in  a  reasonably  safe  condition. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §|  1547-1549;  Dec 
Dig.  I  733.*] 

4.  municipai,  cobpobatioifs  (|  733*>— tobts- 
—Liabilitt— Unauthobized  Maiktbnangb 
of  quabby. 

A  municipal  corporation  is  not  liable  to- 
one  whose  horse,  while  driven  on  a  street, 
was  frightened  by  a  quarry  blast  and  ran  away 
and  threw  him  out,  where  the  city's  opeianou  ui 
the  quarry  causing  the  fright  was  unauthorized. 
[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1547-1549;  Dec 
Dig.  I  733.*] 

5.  Municipal  Cobpobatiohs  (I  786*)  — 
Stbeets— Detect— Noises. 

Noises  outside  of  the  limits  of  a  street^ 
amounting  to  a  public  nuisance,  do  not  consti- 
tute a  detect  in  the  street 

TEd.  Note.— For  other  cases,  see  Mux^dpal 
CorporRtions,  Cent.  Dig.  §§  1638-1640;  Dec 
Dig.  I  786.«] 

6.  Municipal  Cobpobations  (§  736*)— Tobts 
—Public  Nuisance— Liability. 

A  municipal  corporation  is  not  Uable  for 
injuries  caused  to  persons  or  property  by 
failing  to  suppress  a  public  nuisance  within  its 
limits,  when  such  nuisance  is  not  created  nor 
maintained  by  the  express  authority  of  the 
city,  and  is  not  the  result  of  any  act  done  or 


•For  otlitf  oasM  see  same  topic  and  socUon  NUMBER  In  D«o.  Dig.  ft  Am.  Dig.  Key  No.  S«riM  ft  R^'r  Indae* 


572 


73  SOUTHEASTERN  REPORTEB 


(Va. 


neglected  In  the  performance  of  a  duty  imposed 
upon  the  municipality  by  law,  such  aa  the  re* 
pair  of  streets,  etc 

PSd.  Note.— For  other  cases,  see  Municipal 
CorporaUons,  Cent  Dig.  |  1&52;    Dec.  Dig.  | 

7.  MUZflOIPAI.  CORPOBATIONS  (|  733*)— Gov- 
BBNMEITTAL  DUTT  —  FaILUBS  TO  PbEYBIVT 
NUISANCK— LlABILITT. 

The  operation  or  control  of  a  rock  quarry 
in  which  blasting  is  carried  on  within  65  feet 
or  more  from  the  street  upon  which  a  traveler 
is  injured  by  the  fright  of  a  horse  from  the 
blasting  was  not  a  positive  or  ministerial  duty, 
but  a  governmental  dutyt  for  which  the  city  is 
not  liable. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |§  1547-1549;  Dec. 
Dig,  I  733.*i 

8.  municipai.  cobpobationb  (§  786*)— tobts 
—Public  Nuisanc*— Liabilitt. 

Where  a  city,  without  authority,  operates 
a  quarry  65  feet  or  more  from  the  public 
street,  so  as  to  make  it  a  nuisance,  it  is  not 
liable  for  not  preventing  the  nuisance;  it  not 
being  connected  in  any  way  with  the  construc- 
tion or  use  of  the  street 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1552;  Dec.  Dig.  { 
736.*] 

9.  Apfcal  and  Ebbob  (|  1175*)— Rkyebbait- 
Rendebing  Finai.  JUDGMEirr. 

Where  the  Supreme  Court  of  Appeals  is  of 
the  opinion,  in  a  personal  injury  case,  that  the 
demurrer  to  the  declaration  should  have  been 
sustained,  it  will,  in  view  of  the  presumption 
that  the  plaintiff  made  the  strongest  presenta- 
tion of  his  case  which  the  facts  permitted,  and 
that  it  could  not  be  strengthened  by  amend- 
ment, enter  such  judgment  as  the  court  below 
should  have  rendered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  4578-4587;  Dec.  Dig.  I 
1175.*] 

Whittle,  J.,  dissenting. 

Error  to  Oircolt  Court,  Montgomery  County. 

Action  by  Mrs.  MoUie  P.  Clark  against  the 
City  of  Radford.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Earless  A  Colhoun  and  H.  O.  Tyler,  for 
plaintiff  In  error.  Longley  ft  Jordan,  for 
defendant  In  error. 


CARDWELL,  J.  The  declaration  In  this 
action,  brought  by  Mrs.  MoUle  P.  Clark 
against  the  city  of  Radford,  consists  of  five 
counts,  which,  after  setting  out  that  the  de- 
fendant is  a  municipal  corporation  charter- 
ed by  the  Legislature  of  Virginia,  and  charg- 
ed with  the  duty  of  keeping  its  streets  in 
a  reasonably  safe  condition  for  use  of  the 
public,  alleges  that  said  defendant  city  was 

on  the day  of  September,  1909,  through 

its  servants  and  agents,  blasting  with  pow- 
der and  other  explosive  material  in,  and  get- 
ting out  rock  for  use  on  its  streets  from,  a 
rock  quarry,  at  a  distance  of  65  feet  from  a 
street  of  the  city  known  as  Grove  avenue, 
and  that,  while  the  dty  was  so  engaged  in 
blasting  on  the  date  named,  the  plaintiff  was 
driving  along  said  street  and  within  75  feet 
of  the  point  of  the  blasting,  and  without 


knowledge  thereof  on  her  part,  when  a  sao 
cession  of  blasts  were  set  off,  frightening  her 
horse,  causing  It  to  become  unmanageable, 
and  suddenly  to  wheel  around  In  the  street* 
throwing  plaintiff  violently  upon  the  ground, 
whereby  she  was  seriously  injured*  and  her 
buggy  and  harness  destroyed. 

The  neglect  of  the  dty  to  perform  its  duty 
of  keeping  its  streets,  and  particularly  Grove 
avenue,  in  reasonably  safe  condition  for  the 
use  of  travelers  thereon,  is  alleged  In  the  five 
counts  in  i^intlff's  declaration  as  follows: 
The  first  count  charges  a  failure  to  give 
warning  of  its  intention  to  put  off  the  blasts; 
the  second  charges  a  failure  on  the  part  of 
the  dty  to  cover  its  blasts;  the  third  charges 
the  employment  by  the  city  of  unskillful* 
careless,  and  negligent  servants;  the  fourth 
merely  alleges  damages  to  the  buggy  and  har- 
ness; and  the  fifth  combines  the  negligence 
alleged  in  the  first,  second,  and  third  counts, 
and  practically  charges  negligence  on  the 
part  of  the  dty  in  maintaining  or  failing  to 
prevent  a  nuisance,  resulting  in  injury  to  the 
plaintiff. 

The  defendant  dty  demurred  in  writing 
to  the  dedaratlon  and  each  count  thereof; 
which  demurrer  was  by  the  court  overruled, 
whereupon  the  plea  of  not  ipiHty  was  enter- 
ed and  issue  joined;  and  at  a  subsequent 
term  of  the  court  a  trial  by  Jury  was  had, 
resulting  in  a  verdict  and  Judgment  against 
the  dty  for  $500  damages  in  favor  of  the 
plaintiff  with  interest  and  costs,  to  which 
Judgment  this  writ  of  error  was  awarded. 

Of  the  eight  assignments  of  error,  we  find 
it  necessary  to  consider  only  the  first,  which 
Is  to  the  ruling  of  the  court  upon  the  de- 
murrer to  the  declaration. 

[1]  **In  order  to  render  a  munldpal  cor- 
poration liable  in  damages  for  the  torts  of 
its  agents  and  employes,  it  Is  necessary, 
among  other  tilings,  that  the  injury  com- 
plained of  be  caused  by,  or  result  from,  an 
act  done  in  the  exercise  of  some  power  con- 
ferred upon  it  by  its  charter  or  other  posi- 
tive enactment"  Duncan  r.  City  of  Lynch- 
burg, 34  S.  E.  964,  48  L.  R.  A.  331;  Donable*8 
Adm'r  v.  Town  of  Harrisonburg,  104  Va.  533, 
52  S.  E.  174,  2  L.  R.  A.  (N.  S.)  910,  113  Am. 
St  Rep.  1056,  and  authorities  dted  in  those 
cases. 

In  the  first  of  the  cases  Just  dted  thef 
opinion  by  Buchanan,  J.,  defines  what  pow- 
ers, under  the  settled  law,  a  municipal  cor- 
poration can  exercise  and  none  other,  and  it 
was  there  held  that  the  city  of  Lynchburg, 
either  under  its  charter  provisions  or  the 
general  law  relating  to  such  corporations, 
had  no  power  or  authority  to  create  and 
maintain  a  nuisance  resulting  from  the  op- 
eration of  a  rock  quarry  outside  of  the  dty'a 
limits,  although  the  rock  quarried  was  for 
use  in  the  construction  and  maintenance  of 
roads  which  the  city  was  authorized  to  con- 
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struct  and  maintain,  the  ntdaance  complain- 
ed of  having  been  created  and  continued  by 
the  agents  or  employes  of  the  city  while  en- 
gaged in  a  work  which  was  without  its  cor- 
porate powers. 

In  Donable  v.  Harrisonburg,  supra,  the  in- 
Jury  sued  for  resulted  from  the  operation  of 
a  rock  quarry  outside  of  the  corporate  lim- 
its of  the  town,  the  stone  gotten  out  to  be 
tor  use  upon  the  streets  of  the  town,  but  it 
was  there  also  held  that  there  could  be  no 
recovery  for  the  injury,  because  the  opera- 
tion of  the  rock  quarry  was  ultra  vires,  for 
the  reasons  (1)  that  neither  the  charter  nor 
the  general  law  gave  the  town  authority  to 
operate  a  rock  quarry;  and  (2)  because  the 
operation  of  the  quarry  was  carried  on  out- 
side of  the  corporate  limits. 

[2]  It  has  been  repeated  tn  the  authorities 
that  It  might  be  convenient  and  even  profita- 
ble for  a  municipal  corporation,  in  order  to 
perform  certain  duties  imposed  upon  it  as 
such  corporation  to  own  and  operate  a  rock 
quarry  or  other  like  undertakings,  yet  it  has 
no  power  to  do  so  unless  in  express  words 
conferred  in  its  charter  or  necessarily  or 
fairly  implied  in  or  incidental  to  the  powers 
expressly  granted. 

[3, 4]  In  this  case,  as  in  Duncan  v.  Lynch- 
burg, and  Donable  v.  Harrisonburg,  supra,  to 
operate  a  rock  quarry  was  neither  necessary 
to,  fairly  implied  in,  nor  incident  to,  the  duty 
of  the  city  of  keeping  its  streets  in  a  rea- 
sonably safe  condition,  nor  essential  to  the 
declared  objects  and  purposes  of  the  corpora- 
tion. We  fkil  to  see  how  a  different  rule  of 
law  is  to  be  applied  where  the  injury  sued 
for  resulted  from  an  unauthorized  act  of  a 
municipality,  done  within  its  corporate  lim- 
its, from  that  applied  by  this  and  other 
courts,  as  well  as  sanctioned  by  the  ablest 
law  writers,  to  cases  in  which  the  tort  was 
committed  outside  of  the  corporate  limits,  for 
the  tort  committed  either  in  the  one  or  the 
other  case  flows  from  an  ultra  vires  act. 

Neither  the  charter  of  plaintiff  in  error, 
city  of  Radford,  nor  the  gjeneral  laws  of  the 
state,  authoriase  the  operation,  either  within 
or  without  its  corporate  limits,  of  a  rock 
quarry. 

It  is  contended  for  defendant  in  error  that, 
although  there  is  no  allegation  or  complaint 
made  in  her  declaration  that  the  street  on 
which  she  received  her  injuries  was  unsJEife 
by  any  defect  therein,  she  is  nevertheless  en- 
titled to  recover  for  her  injuries  because  the 
street  was  made  unsafe  by  the  operation  of 
the  rock  quarry  located  65  feet  therefrom. 

[53  The  authorities  very  generally  hold  that 
noises  outside  of  the  limits  of  the  highway, 
amounting  to  a  public  nuisance,  are  not  a 
defect  in  the  highway. 

The  allegation  was  made  in  the  case  of 
Lincoln  v.  City  of  Boston,  148  Mass.  578,  20 
N.  E.  329,  3  L.  R.  A.  257,  12  Am.  St  Rep. 
€01,  that' on  the  day  of  the  accident  to  the 
plaintiff  cannon  were  fired  in  Boston  Com- 


mon, near  Charles  street,  which  rendered 
said  street  on  which  plaintiff  was  driving 
unsafe,  and  was  a  public  nuisance,  that  the 
Common  was  owned  and  controlled  by  the 
city,  upon  which,  by  the  mayor  acting  as  its 
agent,  the  firing  of  the  cannon  was  licensed; 
but  the  opinion  of  the  court  sustaining  the 
demurrer  to  the  declaration  said:  **Annoying 
and  even  dangerous  as  such  firing  may  be, 
an  adjoining  householder  could  not  maintain 
an  action  against  the  dty,  and  the  plaintiff 
stands  no  better  than  an  adjoining  owner 
would." 

To  the  same  effect  is  the  opinion  of  the 
Supreme  Court  of  Wisconsin  in  Hubbell  v. 
City  of  Viroqua,  67  Wis.  343,  30  N.  W.  847, 
58  Am.  Rep.  866,  where  the  action  was  to 
recover  damages  for  an  injury  received  while 
passing  along  one  of  the  streets  of  the  dty, 
caused  by  a  ball  of  a  gun  fired  from  within 
a  shooting  gallery  adjoining  the  sidewalk,  but 
not  within  the  boundaries  of  the  street  or 
sidewalk;  the  declaration  charging  that  the 
operating  of  the  shooting  gallery,  which  was 
licensed  by  the  city,  was  an  obstruction  to 
the  free  and  safe  travel  of  the  public  on  and 
along  a  street  In  the  opinion  of  the  court 
holding  the  city  not  liable,  it  is  said:  'The 
shooting  gallery  was  neither  in  the  street, 
nor  within  the  boundaries  of  the  sidewalk, 
but  outside  of  the  same,  upon  private  prop- 
erty, and  no  more  obstructed  the  sidewalk 
than  any  other  building  adjoining  such 
waif 

[6]  In  the  case  Just  cited,  as  in  the  case 
before  us,  the  contention  was  made  that  the 
city  was  liable  because  it  knowingly  per- 
mitted a  public  nuisance  to  exist  in  the  city 
adjacent  to  a  public  street,  which  endangered 
persons  traveling  upon  the  street;  but  with 
respect  to  this  contention  the  court's  opinion 
says:  '*An  action  will  not  lie  against  a  mu- 
nicipal corporation  for  not  suppressing  a 
public  nuisance  within  the  municipality  when 
such  nuisance  is  not  created  nor  malnta&ied 
by  the  expressed  authority  of  the  munici- 
pality, and  when  such  public  nuisance  is  not 
the  result  of  some  act  done,  or  neglected  to 
be  done,  in  the  performance  of  a  duty  im- 
posed upon  the  municipality  by  law,  such  as 
repair  of  streets,  constructing  sewers,  water, 
or  other  public  works,  the  municipal  corpo- 
ration is  not  liable  for  injuries  caused  to 
persons  or  property  of  the  citizen  by  the 
criminal  acts  of  individuals,  unless  made 
liable  by  statute.'* 

[71  The  further  contention  of  the  learned 
counsel  in  this  case  that  plaintiff  in  error  is 
liable  ''for  maintaining  and  not  preventing  a 
nuisance,"  resulting  in  injury  to  plaintiff, 
is  equally  without  merit  Leaving  out  of 
view  the  fact  that  there  is  no  allegation  in 
the  declaration,  or  in  any  count  thereof,  that 
plaintiff  in  error  had  knowledge,  actual  or 
constructive,  of  the  unsafe  condition  of  its 
streets,  the  operation  or  control  of  a  rock 
quarry  and  blasting  therein  situated  65  feet 
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or  more  from  the  street  upon  wMch  defend- 
ant in  error  received  her  injuries  was  not  a 
positive  or  ministerial  duty,  but  a  govern- 
mental, legislative,  and  discretionary  duty 
for  which  the  dty  (plaintiff  in  error)  cannot 
be  held  liabla  Jones  v.  Williamsburg,  97  Va. 
722,  34  S.  E.  883,  47  L.  R.  A.  2&4,  and  au- 
thorities cited. 

[8]  Conceding  that  the  operation  of  the 
rock  quarry  complained  of  in  this  case  was 
a  nuisance,  plaintiff  in  error  created  it  with- 
out power  or  authority  conferred  upon  it  by 
its  charter  or  other  positive  enactment,  and  It 
follows  that  it  could  not  be  held  liable  for 
not  preventing  the  nuisance,  since  the  alleged 
nuisance  (the  rock  quarry)  was  65  feet  or 
more  from  the  street,  and  not  connected  in 
any  way  with  the  physical  construction  of 
the  street 

An  examination  of  the  cases  cited  for  de- 
fendant in  error  discloses  that  they  all  prac- 
tically deal  with  the  question  of  a  nuisance 
per  se,  such  as  the  obstruction  of  the  street 
itself  by  the  erection  of  objects  therein,  as  in 
City  of  Richmond  v.  Smith,  101  Va.  161,  43 
S.  E.  345,  and  in  like  cases,  or  the  carrying 
on  of  a  dangerous  business  that  no  amount 
of  care,  reasonable  foresight,  or  prudence 
could  have  safeguarded  against,  as  were  the 
facts  appearing  in  Wilson  v.  Phoenix  Power 
Co.,  40  W.  Va.  413,  21  S.  B.  1035,  52  Am.  St 
iKep.  890.  Neither  those  cases  nor  the  line 
of  cases  to  which  they  respectively  belong 
apply  to  the  facts  alleged  in  the  declaration 
in  this  case. 

The  authorities  cited  above  hold  (1)  that 
a  dty  is  not  liable  for  Its  failure  to  pass  or- 
dinances prohibiting  bicycle  riding  upon  side- 
walks, or  coasting  upon  its  streets  (Jones  v. 
Williamsburg,  supra),  or  (2)  the  firing  of  can- 
non near  a  street  or  (3)  the  firing  of  a  gun  in 
a  shooting  gallery  licensed  by  the  dty  to 
operate  adjacent  to  and  outside  of  a  street, 
resulting  in  injury  to  a  traveler  upon  the 
street;  and  It  follows,  necessarily,  that  a 
dty  cannot  be  held  liable  for  its  failure  to 
pass  an  ordinance  to  prevent  or  safeguard 
the  firing  of  blasts  in  a  rock  quarry  65  feet 
or  more  from  its  streets  and  upon  private 
property.  See,  also,  Farrell  v.  Inhabitants, 
etc.,  69  Me.  72,  and  cases  cited. 

[91  For  these  reasons,  we  are  of  opinion 
tiiat  the  demurrer  to  the  declaration  and 
each  count  thereof  should  have  been  sus- 
tained, and  in  view  of  the  fact  that  it  is  to 
be  presumed  that  defendant  is  error  has 
made  the  strongest  presentation  of  her  case 
which  the  facts  permit,  and  that  It  could  not 
be  bettered  if  leave  were  given  to  amend, 
this  court,  entering  such  judgment  as  the  cir- 
cuit court  ought  to  have  rendered,  wUl  sus- 
tain the  demurrer  and  enter  a  final  judgment 
for  plaintiff  In  error. 

Reversed. 

WHITTLE,  J.  (dissenting).  The  follow- 
ing material  facts  are  set  out  In  the  declara- 
tion:   While  the  defendant  in  error,  Mrs. 


Mollie  P.  Clark,  was  driving  In  her  buggy 
along  one  of  the  streets  of  Radford,  the  em- 
ployes of  the  dty,  without  notice  or  warn- 
ing of  any  kind,  set  off  three  uncovered 
blasts  in  a  rock  quarry  operated  by  the  dty 
for  the  purpose  of  obtaining  material  with 
which  to  repair  the  streets.  The  quarry 
was  situated  inside  the  corporate  limits  and 
within  65  feet  of  the  street,  and  was  75 
feet  from  the  point  of  acddent  The  noise 
from  the  explosions,  together  with  the  fall- 
ing rocks  in  the  street  and  upon  the  vehlde, 
frightened  the  horse  and  caused  it  suddenly 
to  turn  and  run  away,  overturning  the  buggy 
and  inflicting  upon  the  plaintiff  the  injuries 
of  which  she  complains. 

These  allegations  were  proved  at  the  trial, 
and  thereupon  the  jury  awarded  the  plaintiff 
$500  damages. 

Upon  the  theory  that  the  act  of  the  city 
in  thus  operating  the  rock  quarry  was  an 
ultra  vires  act  for  which  the  municipality 
could  not  be  held  liable  in  damages,  this 
court  reversed  the  judgment  of  the  trial 
court  and  sustained  the  demurrer  to  the  dec- 
laration. 

In  the  two  Virginia  cases  (Duncan  t.  City 
of  Lynchburg,  34  S.  E.  964,  48  L.  R.  A.  331, 
and  Donable  ▼.  Harrisonburg,  104  Va.  533, 
52  S.  E.  174,  2  L.  R.  A.  [N.  S.]  910,  113  Am. 
St  Rep.  1056)  relied  on,  in  part,  to  sustain 
this  ruling,  the  rock  quarries  in  question 
were  both  located  outside  the  dty  limits, 
which  fact  seems  to  have  exercised  consid- 
erable influence  with  the  court 

The  charter  of  Radford  and  the  general 
law  impose  upon  the  city  the  imperative 
duty  of  keeping  Its  streets  in  reasonable  re- 
pair; and  I  should  be  loath  to  hold  that 
such  grant  of  power  and  imposition  of  re- 
sponsibility does  not  carry  with  it  as  a 
necessary  and  fairly  to  be  implied  Inddent 
the  power  to  take  rock  and  other  needful 
material  from  its  contiguous  property  to  en- 
able the  city  to  discharge  that  duty.  It  is 
matter  of  common  knowledge  that  dties 
and  towns  throughout  the  country  resort  to 
such  sources  of  supply  in  opening,  grading, 
and  repairing  streets,  and  to  deny  them  that 
privilege  would  in  many  instances  occasion 
intolerable  inconvenience  and  expense. 

But  I  think  the  action  is  maintainable  on 
another  ground.  The  conceded  duty  which 
rests  upon  all  munidpalit}es  to  keep  their 
streets  in  reasonably  safe  condition  would 
be  but  half  discharged  were  they  permitted 
to  suffer  dangerous  operations  to  be  so  neg- 
ligently conducted  in  the  immediate  vicinity 
of  such  streets  as  to  jeopardize  the  safety 
of  the  traveling  public  along  the  same.  Such 
works  as  imperil  human  life  and  safety  are 
classified  as  public  nuisances.  And  In  City 
of  Richmond  t.  Smith,  101  Va.  161,  43  S.  E. 
345,  it  was  held:  ''If  a  city,  without  legisla- 
tive authority,  authorizes  the  erection  of  a 
nuisance  in  one  of  Its  streets,  it  is  liable  in 
damages  for  the  Injuries  resulting  therefrom. 
The  city  cannot  escape  liability  merely  be- 
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cause  it  exceeded  Its  powers  In  authorizing 
tbe  nuisance." 

Blasting,  it  is  true,  is  not  per  se  a  nui* 
sance;  but  blasting  near  a  highway  or  street 
becomes  a  nuisance  when  it  is  conducted 
in  such  a  manner  as  to  endanger  the  safety 
of  travelers  along  such  highway  or  street 
City  of  Paris  v.  CJom'th  (Ky.)  93  S.  W.  907. 

In  28  Gyc  1292,  note  88,  the  reason  for 
the  rule  Is  stated  thus:  "Nuisances  in  or 
near  public  streetr-In  general. — The  doctrine 
of  the  liability  of  a  municipality  for  failure 
to  abate  a  nuLsance  in  or  near  a  public  street 
arises  out  of  the  rule  enforced  in  those  Juris- 
dictions that  a  municipal  corporation  is  bound 
to  keep  its  streets  and  sidewalks  in  a  rea- 
sonably safe  condition,  and  that  failure  to 
perform  this  duty  constitutes  a  breach  of 
ministerial  duty,  and  the  liability  does  not 
rest  upon  a  failure  to  perform  a  judicial 
duty  of  abating  a  nuisance.  Daltcm  y.  Wil- 
son, 118  Ga.  100  [44.  S.  E.  830,  98  Am.  St 
Rep.  101].  And  upon  this  principle  it  is 
held  that,  tf  the  nuisance  is  in  or  near  a 
public  street  so  as  to  endanger  the  safety 
of  travelers  thereon,  a  municipality  will  be 
liable  for  any  special  damage  suffered  by 
reason  of  the  existence  of  the  nuisance  and 
the  failure  to  abate  the  same.  Dalton  y.  Wil- 
son, supra;  Parker  y.  Macon,  39  Ga.  725 
[99  Am.  Dec.  486];  Moore  y.  Townsend,  76 
Minn.  64  [78  N.  W.  880].- 

As  the  owner  of  property  a  municipality 
is  amenable  for  its  proper  use.  *'The  cor- 
poration of  the  city  of  New  York  has  no 
more  right  to  erect  and  maintain  a  nuisance 
•  on  its  lands  than  a  private  person  possesses." 
BTow&t  y.  New  York,  8  Barb.  (N.  T.)  254, 
268. 

In  this  aspect  of  the  case,  sustaining  the 
demurrer  involves  the  incongruity  that,  if  a 
city  suffers  a  third  party  to  operate  a  rock 
quarry  in  a  negligent  manner  so  near  to 
one  of  its  streets  as  to  inflict  injury  upon 
a  traveler  thereon,  it  is  liable  in  damages; 
yet,  tf  it  does  the  same  act  by  its  own 
servants,  It  is  not  liable.  A  course  of  rea- 
soning which  leads  to  such  result  can  hardly 
be  sound. 

If  the  act  were  ultra  vires,  the  underlying 
principle  upon  which  the  city  would  be  liable 
is  that,  being  charged  with  the  duty  to  keep 
its  streets  in  reasonably  safe  condition,  it  is 
estopped  to  set  up  the  defense  that  the  street 
was  rendered  unsafe  by  a  nuisance  of  its 
own  creation  which  it  had  no  authority  to 
maintain. 

I  am  of  opinion  that  the  Judgment  ought 
to  be  aflarmed. 


(137  Oa.  837) 
SCOTT  V.  STATE. 
(Supreme  Court  of  Georgia.     Jan.  9,  1912.) 

(8yUahu9  ly  the  Court,) 

1*  Cbiminal  Law  ({  617*)— Preparation  of 
Case— Insufficient  Time— Waives  of  Ob- 
jection. 

Where  counsel  appointed  to  defend  one 
accused  of  crime  are  in  consultation  with 
their  client,  and  are  requested  by  the  court 
to  proceed  with  the  case,  and  such  counsel 
proceed  with  the  trial  of  the  case  without  re- 
questing further  time  for  the  preparation  of 
their  client's  case.  It  is  too  late  to  complain, 
aften  tbe  trial,  that  sufficient  time  was  not 
allowed  for  preparation  for  triaL 

[Ed.  Note.— For  other  cases,  see  Crindnai 
Law,  Cent  Dig.  1 1375;  Dec  Dig.  (  617.*] 

2.  Instruction  Required. 

The  facts  of  tbe  case  do  not  authorise  ti 
charge  on  the  law  of  voluntary  manslaughter. 

3.  CanciNAL  Law  (§  824*)  —Instructions — 
Character  of  Accused. 

While  the  good  character  of  an  accused 
person  is  a  substantive  fact,  and  evidence  of 
such  character  should  be  weighed  and  con- 
sidered bv  the  jury  in  connection  with  all  the 
other  evidence  in  the  case,  still  such  good 
character  of  the  accused  is  not  a  distinct  sub- 
stantive defense.  A  proper  instruction  should 
be  given  in  every  case  where  the  accused  puts 
his  character  in  issue;  but,  in  the  absence  of 
a  timely  request,  an  omission  to  give  a  specific 
charge  on  the  subject  will  not  require  a  new 
trial.  It  is  only  in  exceptional  cases  where,  on 
tbe  court's  failure  to  charge  relative  to  the 
good  character  of  the  accused,  a  new  trial 
should  be  granted.  Seymour  v.  State,  102  Ga. 
803,  30  S.  E.  263.  This  case  falls  withm  the 
general  rule,  and  not  within  the  exception. 

Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  1996-2004;  Dec  Dig.  | 
824.*] 

4.  Criminal  Law  (|  922*)— lNSTRUorioN&— 
Definition  of  •*Felont." 

The  failure  of  the  court  to  give  in  charge 
the  legal  definition  of  tbe  term  "felony,"  ap- 
pearing in  Penal  Code  1910,  |  70,  which  section 
was  given  in  charge,  was  not  such  error  as 
requires  a  new  trial.  Pickens  v.  State,  132  Ga. 
46,  63  S.  E.  783. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  922.*] 

5.  Justifiable  Homicide— Instruction. 

There  was  no  error  in  the  charge  on  the 
law  of  justifiable  homicide.  The  evidence  war- 
ranted the  verdict,  and  no  error  appears  re- 
quiring the  grant  of  a  new  triaL 

Error  from  Superior  Court,  Warren  Coun- 
ty;  B.  F.  Walker,  Judge. 

Carrie  Scott  was  convicted  of  a  crime,  and 
brings  error.    Affirmed. 

L.  D.  McGregor  and  M.  E.  Evans,  for  plain- 
tiif  in  error.  Thos.  J.  Brown,  Sol.  Gren.,  and 
T.  S.  Felder,  Atty.  Gen.,  for  the  State. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


•For  otb«r  eases  see  Mime  topic  and  taction  NUMBBR  in  Dee.  Dig.  *  Am.  Dig.  Key  Ne.  8«rlM  it  R«p'r  indexes 


576 


78  SOUTHEASTERN  BBPORTBB 


(CkL 


(187  Qa.  4S3) 

CmPSTBAD  V.  OLIVER  et  aL 
(Supreme  Court  of  Georgia.     Jan.  22,  1912.) 

(SylldbuM  ly  the  Court,) 

1.  Schools  and  School  Distbiotb  ({  74*)-- 
Pbepabation  of  School  Sitb  — Injunc- 
tion. 

Under  the  charter  of  the  city  of  Blakely 
(Acts  1900,  p.  225,  ft  19),  the  board  of  educa- 
tion of  that  municipality  is  empowered  to  select 
a  site  for  the  erection  of  school  buildings  and 
to  contract  for  their  erection.  Where  the  may- 
or and  council  and  the  board  of  education  co- 
operate through  a  committee  chosen  from  the 
respective  bodies  for  the  removal  of  the  old 
buildings  on  the  site  selected,  a  contract  by 
the  committee  with  a  contractor  for  such  re- 
moval, duly  ratified  by  the  board  of  education, 
is  not  so  irregular  that  the  payment  of  the 
contract  price  will  be  enjoined. 

[Ed.  Note. — ^For  other  cases,  see  Schools  and 
School  DistricU,  Dec  Dig.  |  74.*] 

2.  Municipal  Cobpobations  (ft  63*)— Dis- 
CBETioN  of  Municipal  Boabd---Contbol  bt 

COUBTS. 

Where  a  municipal  board  is  authorized  to 
do  a  particular  act  in  its  discretion,  the  courts 
will  not  control  this  discretion,  unless  mani- 
festly abused,  nor  Inquire  into  the  propriety, 
economy,  and  general  wisdom  of  the  undertak- 
ing, or  into  the  details  of  the  manner  adopted 
to  carry  the  matter  into  execution. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Gent  Dig.  ||  156,  1378,  1379; 
Dec  Dig.  i  63.*] 

Error  from  Superior  Court,  Early  County; 
W.  C.  Worrlll,  Judga 

Suit  by  M.  T.  Cbipstead  against  O.  D. 
Oliver  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Qlessner  ft  Park,  for  plaintiff  In  error. 
Hawes,  Pottle  &  Wright,  for  defendants  In 
error. 

EVANS,  P.  J.  The  city  of  Blakely  Is- 
sued $27,000  of  bonds  for  the  erection  of 
school  buildings,  and  in  the  selection  of  the 
site  for  the  proposed  schoolhouse  for  the 
white  children  there  arose  a  dispute  among 
the  citizens  of  the  city,  the  mayor  and  coun- 
cil, and  the  board  of  education.  The  mayor 
and  council,  with  the  consent  and  approval 
of  the  board  of  education,  appointed  a  build- 
ing committee  of  five  (three  of  whom  were 
selected  from  the  council  and  two  from  the 
board  of  education),  with  power  to  select  a 
site  and  let  the  contract  for  the  new  school 
buildings,  subject  to  the  approval  of  coun- 
dL  Having  determined  that  It  was  to  the 
best  Interest  of  the  city  to  erect  the  new 
school  building  upon  the  site  occupied  by  the 
present  school  buildings,  the  building  com- 
mittee made  a  contract  with  R.  J.  Self  for 
the  removal  of  the  old  buildings,  so  as  to 
provide  space  for  the  new  buildings.  Cer- 
tain citizens  filed  their  petition  against  the 
mayor  and  council,  protesting  against  their 
action,  and  seeking  to  enjoin  them  from 
paying  out  any  money  on  this  contract,  on 
the  ground  that  the  mayor  and  council  had 


no  Jurisdiction  In  the  matter  of  selecting  a 
site  or  exercising  authority  In  connection 
with  the  ronoval  of  the  old  buildings  and 
the  erection  of  any  new  school  building;  their 
contention  being  that  the  board  of  education 
was  vested  with  exclusive  authority  over 
the  matter.  A  temporary  restraining  order 
was  granted,  and,  pending  it,  the  ooard  of 
education  Intervened  and  prayed  that  all  the 
parties  to  that  suit  be  enjoined  from  inter- 
fering with  the  board  of  education  in  the 
construction  of  the  contemplated  school 
building,  or  in  the  control  and  management 
of  the  school  affairs  of  the  dty.  A  restrain- 
ing order  was  granted  as  prayed  in  the  in* 
tervention.  In  this  condition  of  affairs  the 
board  of  education  contracted  with  B.  J. 
Self  to  finish  the  removal  of  the  old  build* 
ings.  On  the  Interlocutory  hearing  for  In- 
junction, after  considering  the  evidence  sub- 
mitted and  the  argument  of  counsel,  the 
court  revoked  the  restraining  order  and  re- 
fused an  Injunction.  The  petitioners  in  the 
main  suit  sued  out  a  bUl  of  exceptions,  com- 
plaining of  the  refusal  of  the  court  to  grant 
an  injunction  as  prayed. 

[1]  1.  The  charter  of  the  dty  of  Blakely 
(Acts  1900,  p.  225,  ft  19)  provides  for  a  «ye- 
tem  of  public  schools  under  the  control  of  a 
board  of  five  members,  known  as  the  "dtj 
board  of  education."  The  board  was  given 
the  same  authority,  Jurisdiction,  and  pow- 
ers in  respect  to  schools  and  educational 
matters  of  every  nature  within  the  scliool 
limits  as  county  boards  of  education  had  In 
their  respective  Jurisdictions.  It  was  fur- 
ther provided  that  "the  city  council  of  Blake- 
ly shall  deed  to  said  board  of  education  the 
property  on  which  the  Blakely  Institute  la 
located,  and  they  shall  hold  It  for  said  dty 
for  the  purposes  of  the  white  school."  It 
was  further  provided  that  '*the  dty  council 
may  appropriate  money  toward  maintaining, 
furnishing  or  repairing  school  buildings  and 
property  held  by  said  board."  In  view  of 
these  provisions,  and  espedaUy  that  which 
conferred  on  the  dty  board  the  same  powers 
possessed  by  the  county  boards,  which  in- 
cludes the  ^'power  to  purchase,  lease,  or 
rent  school  sites,  build,  repair  or  rent  school- 
houses,  *  •  •  and  make  all  arrangements 
necessary  to  the  effldent  operation  of  the 
schools"  (C!lvll  Code,  |  1484),  the  board  of 
education  was  clothed  with  authority  to  se- 
lect the  site  and  construct  the  new  build- 
ings. The  mayor  and  council  were  express- 
ly authorized  to  appropriate  money  toward 
maintaining  and  repairing  the  school  build- 
ings. And  even  If  the  contract  made  by  the 
building  committee,  under  the  approval  of 
the  mayor  and  council  and  the  board  of  edu- 
cation, for  the  removal  of  the  old  build- 
ings, was  Irregular,  because  of  the  participa- 
tion of  the  mayor  and  council,  It  was  none 
the  less  binding  on  the  board  of  education, 
which  was  authorized  to  make  the  contract. 
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Nor.  was  the  second  contract  between  tbe 
board  of  education  and  the  contractor  ille- 
gal, beckuse  they  recognized  a  small  dam- 
age to  the  contractor  by  reason  of  the  sus- 
pension of  work  because  of  the  injunction 
and  agreed  to  pay  the  same. 

[2]  2.  The  main  battle  before  the  Judge  at 
the  interlocutory  hearing  concerned  the  pro- 
priety of  the  selection  by  the  board  of  edu- 
<^ation  of  the  present  site  for  the  erection  of 
the  new  school  buildings,  and  the  plaintiffs 
in  error  assign  error  on  the  refusal  of  the 
court  to  enjoin  the  board  of  education  from 
proceeding  further  with  their  plan  of  erect- 
ing a  new  schoolhouse  on  the  present  school 
site.  The  complaining  citizens  contended 
that  the  present  site  was  unsuitable.  This 
contention  was  denied  by  the  board  of  ed- 
ucation and  the  city  council.  The  evidence 
to  support  the  several  contentions  was  con- 
flicting. The  board  of  education  was  clear- 
ly acting  within  the  scope  of  its  powers.  No 
evidence  was  adduced  to  show  that  they  act- 
ed fraudulently  or  corruptly  in  the  selection 
of  the  school  site.  They  are  a*  branch  of 
the  municipal  government,  invested  with  dis- 
cretion in  choosing  a  location  for  the  school 
buildings.  The  Judgment  of  the  court  im- 
plies that  they  neither  acted  arbitrarily  nor 
abused  their  discretion  in  selecting  the  site, 
and  the  evidence  supports  this  finding.  Un- 
der such  circumstances  the  rule  is  that, 
where  a  municipal  board  is  authorized  to  do 
a  particular  act  in  its  discretion,  the  courts 
will  not  control  this  discretion,  unless  man- 
ifestly abused,  nor  inquire  into  the  proprie- 
ty, economy,  and  general  wisdom  of  the  un- 
dertaking, or  into  the  details  of  the  manner 
adopted  to  carry  the  matter  into  execution. 
Danielly  v.  Cabaniss,  52  Ga.  212;  Wells  v. 
Atlanta,  43  Ua.  67;  City  of  Atlanta  v.  Stein, 
111  Ga.  791,  36  S.  B.  932.  51  L.  R.  A.  335; 
City  of  Atlanta  v.  Holllday,  96  Ga.  546,  23 
S.  E.  509;  Dyer  v.  Martin,  132  Ga.  445,  64 
S.  E.  475. 

Judgment  aflirmed.  All  the  Justices  con- 
cur. 


(187  Ga.  465) 

SMITH  et  al.  v.  DONALSON. 
(Supreme  Court  of  Georgia.     Jan.  16,  1912.) 

f Syllabus  hy  the  Court,) 

1.  Adverse  Possession  (f  66*)— Operation 
AND  Effect  —  "Constructive  Possession" 
— ^Instruction. 

The  court  did  not  err  in  charging  the  jury 
as  follows:  '*  'Constructive  possession'  of  lands 
is  where  a  person  having  paper  title  to  a 
tract  of  land  is  in  actual  possession  of  a  part 
thereof.  In  such  a  case  the  law  construes 
that  possession  to  extend  to  the  boundaries  of 
the  tract."  It  was  applicable  to  the  issues  in 
the  case  and  was  authorized  by  the  evidence. 
[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  §{  371'-383;  Dec.  Dig. 
S66.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1474,  1475.1 


2.  Adverse  Possession  ({  116*)— Elements 
—Fraud— Instruction. 

In  view  of  the  entire  charge  of  the  court 
upon  the  subject  of  fraud  which  would  vitiate 
a  prescriptive  title,  the  plaintiffs  in  error  have 
no  valid  complaint  against  the  following  charge 
of  the  court:  "If  you  believe  that  John  E. 
Donalson,  the  defendant  in  this  case,  who 
claims  title  by  prescription,  entered  upon  this 
land  under  a  fair  claim  of  right,  believin^^  that 
he  had  an  honest  title,  whether,  he  was  mistak- 
en in  law  or  not,  if  he  honesUy  believed  his 
title  was  good,  the  best  title  that  he  could  get, 
and  he  entered  in  that  way,  then  you  would 
not  consider  that  he  was  guilty  of  that  character 
of  fraud  that  the  law  contemplates  in  the  law 
just  given  you." 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  §  66;  Dec  Dig.  {  116.*] 

3.  Adverse  Possession  (§  25*)— Possession 
BY  Tenant— Sufficiency. 

The  court  did  not  err  in  charging  the  jury 
as  follows:  "I  charge  you  that  the  possession 
of  the  tenant  is  in  the  right  of  the  person  un- 
der whom  he  holds,  and  though  such  enters 
under  only  an  oral  lease,  his  possession  inures 
to  the  benefit  of  the  person  under  whom  he 
holds,  and  if  such  possession  of  a  tenant  should 
continue  for  seven  years,  and  should  have  the 
necessary  qualities  which  the  law  gives  it,  the 
person  who  put  the  tenant  in  possession  would, 
if  he  had  good  color  of  title,  acquire  title  by 
prescription."  It  was  not  inapplicable  to  the 
issues  in  the  case,  nor  was  it  without  evidence 
to  authorize  it. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  ^  116-120;  Dec.  Dig.  § 
25.*] 

4.  Evidence    (§   273*)  —  Declarations   of 
Former  Owner. 

The  court  did  not  err  in  excluding  the 
alleged  sayings  of  one  from  whom  the  defend- 
ant in  the  case  claimed  to  derive  title,  made 
while  the  latter  was  in  possession  of  the  land 
as  a  tenant  under  the  former,  which  sayings 
were  not  in  disparagement  of  the  former's  title, 
but  related  to  the  right  of  the  party  in  pos- 
session to  perform  certain  acts  which  were  be- 
ing performed  by  him  as  a  tenant  of  the  speak- 
er; it  appearing;  that  the  defendant  was  not 
present  at*the  time  the  remarks  were  made. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Dec.  Dig.  §  273.*] 

5.  Sufficiency  of  Evidence. 

The  evidence  was  sufficient  to  support  the 
verdict. 

Error  from  Superior  Court,  Decatur  Coun- 
ty;  Frank  Park,  Judge. 

Action  by  J.  C.  Smith  and  others  against 
J.  E.  Donalson.  Judgment  for  'defendant, 
and  plaintiffs  bring  error.    Affirmed. 

Russell  &  Custer  and  T.  S.  Hawes,  for 
plaintiffs  in  error.  E.  M.  Donalson  and  J.  R. 
Pottle,  for  defendant  in  error. 

BECK,  J.  This  w&s  an  action  of  eject- 
ment. The  Jury  returned  a  verdict  in  favor 
of  the  defendant,  who  pleaded  a  prescriptive 
title  acquired  by  adverse  possession  under 
a  color  of  title  for  more  than  seven  years. 
The  plaintiffs  contested  both  the  continuity 
and  the  bona  fides  of  the  defendant's  posses- 
sion. The  plaintiffs  made  a  motion  for  a 
new  trial,  which  was  overruled,  and  they  ex- 
cepted. 
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The  defendant  relied  upon  a  prescriptive ,  under  which  the  defendant  daims  originated 


title.  The  plaintiffs  contended  that  the  pre- 
scriptive title  was  not  founded  in  good  faith ; 
that  there  was  fraud  in  the  title,  and  the  de- 
fendant knew  it  at  the  time  he  entered  into 
possession;  that  the  prescription  was  not 
an  unbroken  prescription,  and  did  not  meas- 
ure up  to  the  rule  of  law  defining  prescrip- 
tive title.  The  defendant  contended  that  he 
went  into  possession  in  good  faitli,  without 
grounds  to  suspect  that  his  title  had  orig- 
inated in  fraud,  and  that  he  and  his  prede- 
cessors in  title  had  been  in  possession  contin- 
uously for  the  time  prescribed  by  law»  and 
that  his  title  fully  measured  up  to  the  re- 
quirements of  the  law  in  order  to  make  a 
good  title  by  prescription.  Such,  in  sub- 
stance, was  the  statement  of  the  court  In 
his  instructions  to  the  jury  upon  this  con- 
trolling issue  in  the  case,  and  this  statement 
of  the  contention  of  the  parties  was  author- 
ized by  the  evidence. 

[1]  1.  The  court  then,  after  defining  title 
by  prescription  and  stating  the  essential 
elements  thereof,  and  after  defining  what 
would  constitute  actual  possession  of  land 
and  what  was  evidence  of  actual  possession, 
charged  the  jury  as  follows:  ''Constructive 
possession  of  lands  is  where  a  person  having 
paper  title  to  a  tract  of  land  is  in  actual  pos- 
session of  a  part  thereof.  In  such  a  case 
the  law  construes  that  possession  to  extend 
to  the  boundaries  of  the  tract" — and  added 
that  the  title  or  color  of  title  under  which  a 
party  claims  prescriptive  title  by  possession 
must  be  recorded,  in  order  to  extend  to  the 
boundaries  of  the  tract  An  inspection  of 
the  record  shows  that  the  charge  quoted 
was  authorized  by  the  evidence,  and  the 
judge  did  not  err,  as  against  the  plaintiffs, 
in  instructing  the  jury  in  th%  language 
quoted. 

[2]  2.  The  following  charge  of  the  court  is 
complained  of  on  the  ground  that  it  is  con- 
trary to  law:  ''If  you  believe  that  John  K 
Donalson,  the  defendant  in  this  case,  who 
claims  title  by  prescription,  entered  upon 
this  land  under  a  fair  claim  of  right,  believ- 
ing that  he  had  an  honest  title,  whether  he 
was  mistaken  in  law  or  not,  if  he  honestly 
believed  his  title  was  good,  the  best  title 
that  he  could  get,  and  he  entered  in  that 
way,  then  you  would  not  consider  that  he 
was  guilty  of  that  character  of  fraud  that 
the  law  contemplates  in  the  law  just  given 
you.'*  In  other  portions  of  the  charge  the 
court  used  the  following  language:  "The 
plaintiff  claims  that  the  prescriptive  title  un- 
der which  the  defendant  claims  originated 
in  fraud.  I  charge  you  that  that  kind  of 
fraud  must  be  moral  fraud,  and  not  legal 
fraud.  I  charge  you  that  fraud  may  not  be 
presumed;  but,  being  in  itself  subtle,  slight 
circumstances  may  be  sufl^cient  to  carry  con- 
viction of  its  existence.  Upon  the  question 
as  to  whether  or  not  the  prescriptive  title 


in  fraud,  you  are  to  determine  from  all  the 
circumstances  as  shown  by  the  evidence  in 
this  case."  And  charged  further:  *'If,  on  the 
other  hand,  the  circumstances  shown  to  you 
convince  your  minds,  under  the  rule  of  law 
given  to  you,  that  at  the  time  he  entered  into 
possession  that  he  had  notice  that  the  title 
under  which  he  entered  was  absolutely  void, 
was  no  title  in  law,  then  you  could  apply 
that  principle  of  law.  I  charge  you  that,  if 
a  purchaser  has  actual  notice  that  he  la 
purchasing  a  bad  title  when  he  takes  posses- 
sion, his  purchase  is  bad,  and  he  goes  into 
possession  in  fraud  of  the  rights  of  the  true 
owner.  Whatever  is  notice  enough  to  excite 
attention,  and  put  the  party  on  his  guard, 
and  call  for  inquiry,  is  also  notice  of  every- 
thing which  it  is  afterwards  found  such  in- 
quiry might  have  revealed,  which  was  un- 
known for  want  of  investtgation;  that  is, 
where  a  person  has  sufficient  information  to 
lead  him  to  a  fact,  he  shall  be  deemed  cog- 
nizant of  it"  The  part  of  the  charge  except- 
ed to  in  the  ground  of  the  motion  now  under 
consideration  finds  place  between  the  two 
excerpts  last  quoted.  Considering  the  en- 
tire charge  upon  the  subject  with  which  the 
court  was  dealing  in  this  portion  of  his 
charge,  manifestly  the  plaintiffs  in  error  had 
no  valid  ground  of  complaint  against  the 
particular  part  of  the  charge  which  they 
criticised.  It  was  but  an  elaboration  of  the 
recognized  principle  that  actual  fraud  on  the 
part  of  one  claiming  under  prescriptive  title 
is  necessary  to  vitiate  that  title.  Upon  the 
Issue  as  to  whether  or  not  the  defendant 
was  guilty  of  such  fraud  as  would  render 
invalid  his  claim  of  a  good  prescriptive  title^ 
the  court  charged  fully;  and  if  his  charge 
on  that  issue  is  subject  to  criticism  at  aU, 
it  would  be  criticism  on  the  part  of  the 
defendant  in  error,  and  not  the  plaintiff  in 
error. 

[3,  4]  3,  4.  The  rulings  made  In  headnotes 
3  and  4  do  not  require  any  further  discus- 
sion. 

[5]  5.  The  evidence  was  sufficient  to  sup- 
port the  verdict 

Judgment  affirmed.  All  the  Justices  oon- 
cur»  except  HILI^  J.,  not  presiding. 


(187  Qa.  836) 
GLASCO  V.  STATE. 

(Supreme  Court  of  Georgia.     Jan.  9,  1912.) 

(SyUahui  5y  the  Court,) 

1.  Cbiminal  Law   (|  921*)— Nxw  Thial  — 
Grounds— Objections  to  Evidence. 

A  ground  of  a  motion  for  new  trial,  com- 
plaining of  the  admission  of  evidence,  which 
fails  to  disclose  that  the  objection  taken  there- 
to was  urged  before  the  trliil  court  at  the  time 
of  the  ruling  complained  of,  is  not  sufficient 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2206-2209;  Dec.  Dig.  | 
921.*] 
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2.  Witnesses  ({  268*)— Oboss-Exaiqivation 
— convkbsation. 

Generally,  when  part  of  a  conyeraation  has 
been  introduced  in  evidence,  the  rest  of  it,  so 
far  as  relevant,  may  be  brought  out  by  the  op- 
posite party  on  cross-examination  of  the  wit- 
ness. Cox  V.  State,  64  Ga.  376  (8),  37  Am. 
Rep.  76;  Betts  v.  State,  66  Ga.  508. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ft  933;   Dec.  Dig.  §  26&*] 

3.  Cbocinal  Law  (§  921*)— Pbesbntatior  of 
evidenck— dlscbstion  of  coubt. 

Where,  after  the  state  had  closed  its  case, 
the  judge  permitted  an  additional  witness  to 
be  sworn  in  behalf  of  the  state,  before  argu- 
ment had  begun,  and  where  it  does  not  appear 
that  the  accused  was  deprived  of  the  right  to 
meet  the  testimony  of  such  witness,  such  ac- 
tion upon  the  part  of  the  judge  was  not  suffi- 
cient to  require  the  grant  of  a  new  trial  merely 
because  such  testimony  was  not  in  rebuttal  of 
any  evidence  submitted  in  behalf  of  the  accus- 
-ed.  The  reopening  of  the  case  is  in  the  sound 
discretion  of  the  trial  judge,  and  it  will  not  be 
interfered  with,  unless  abused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liaw,  Cent  Dig.  ii  220&-2209:  Dec  Dig.  § 
921.*] 

4.  HoMiciDB  (§  840*)— IwsTBUcnoNS— Habm- 

LBSS  EBBOB. 

Wbere  a  person  was  on  trial  under  an  in- 
dictment for  murder,  a  correct  charge  on  the 
law  of  manslaughter,  even  if  not  authorized  by 
the  evidence,  is  not  cause  for  the  grant  of  a 
new  trial,  where  the  accused  was  convicted  of 
the  higher  offense.  Kucker  v.  State,  135  Ga. 
391,  69  S.  E.  541,  and  cases  cited. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i|  715-720;   Dec  Dig.  ft  340.*] 

5.  Assignments  of  Ebbob. 

One  of  the  grounds  of  the  amended  mo- 
tion for  new  trial,  assigning  error  upon  an  in- 
struction of  the  court,  was  expressly  abandoned 
in  the  brief  of  counsel  for  plaintiff  in  error, 
and  the  only  remaining  one  not  disposed  of  by 
the  preceding  notes  was  not  approved  by  the 
judge. 

6.  SnFFiciENOT  of  Evidenox. 

The  evidence  authorized  the  verdict,  and 
the  court  did  not  err  in  refusing  a  new  triaL 

Error  from  Superior  Court,  Laurena  Coun- 
ty; J.  H.  Martin,  Judge. 

Gns  Glasco  was  convicted  of  crime  and 
brings  error.    Affirmed. 

R.  Earl  Camp,  for  plaintiff  In  error.  E. 
D.  Graham,  Sol.  Gen.,  and  T.  S.  Felder,  Atty. 
Gen.,  for  the  State.  • 

ATKINSON,  J.  Judgment  afDrmed.  All 
the  Justices  concor. 


<127  Ga.  450) 

DAVIS  V.  GASKINS  et  aL 
(Sapreme  Court  of  Georgia.    Jan.  12,  1912.) 

(8yllahu9  &y  the  Court.) 

1.  EviDSNca  ({  158*)  — Infants  (|  d8*) — 
Best  and  Sbcondabt  Evidenci&---Convst- 
ANCES— Action  to  Sbt  Aside. 

In  an  action  by  one  seelsing  to  set  aside 
her  deed  and  recover  the  land  conveyed  there- 
by because  of  her  minority  at  the  time  it  was 
executed,  it  was  not  error  to  permit  her  to 
testify  on  cross-examination  that  her  husband 
had  paid  for  a  certain  town  lot  and  buUt  a 


house  thereon,  and  she  did  not  know  whether 
she  or  her  husband  had  sold  it,  what  she  re- 
ceived therefor,  and  whether  the  proceeds  were 
paid  to  her  husband  or  to  herself,  over  ob- 
jection of  her  counsel  that  the  deed  to  the 
house  and  lot  was  the  highest  evidence;  the 
purpose  of  the  testimony  being  to  support  the 
defendant's  plea  that  the  plaintiff,  after  she  be- 
came of  age,  ratified  her  sale  of  the  land  sued 
for,  and  tnere  being  evidence  tending  to  trace 
the  proceeds  of  the  sale  into  a  house  and  lot 
which  she  sold  after  becoming  of  age,  and  au- 
thorizing the  jury  to  infer  that  the  plaintiff  had 
knowledge  of  this  fact. 

(a)  Nor  was  it  error  to  admit  In  evidence 
the  deed  from  the  plaintiff,  conveying  to  a  pur- 
chaser the  house  and  lot  referred  to  m  the  pre- 
ceding note,  offered  for  the  purpose  of  main- 
taining the  plea  of  ratification.  Especially  is 
this  true  where  the  plaintiff  made  n6  offer  to 
restore  the  money  received  from  the  sale  of 
the  land  sued  for. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  §  158;*   Infants,  Dec  Dig.  §  98.*] 

2.  Tbiai.  (I  93*)— Reception  of  Evidence- 
Motions  TO  Exclude. 

A  motion  made  in  the  trial  court,  which 
was  overruled,  to  "exclude  all  of  the  testi- 
mony" of  certain  witnesses  "tending  to  show 
that  at  any  time  after  the  malung  of  this  deed 
that  any  property  came  into  her  hands  which 
may  have  been  purchased  or  acquired  by  the 
operation  of  this  money  or  any  of  this  money," 
is  not  a  complete  ground  of  a  motion  for  a  new 
trial,  and  cannot  be  considered  here.  The  mo- 
tion should  set  out  specifically  the  testimony 
sought  to  be  ruled  out. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  246;   Dec  Dig.  |  93.*] 

3.  Appeal  and  Ebbob  (|  1050*)— Habmless 
Ebrob— Review— Admission  of  E^vidence. 

The  age  of  the  plaintiff  being  an  issue  in 
the  case,  and  a  witness  having  testified  that 
one  of  her  children  was  bom  on  a  named  date 
and  the  plaintiff  was  born  previously  thereto, 
even  if  for  any  reason  assigned  it  was  error  to 
allow  put  in  evidence  a  Bible,  belonging  to  the 
witness,  containing  an  entry  showing  the  birth 
of  her  child  to  have  been  as  she  orally  testified, 
such  error  was  harmless;  the  oral  testimony  of 
the  mother  fixing  the  date  of  her  child's  age 
being  nowhere  contradicted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  §  1050.*] 

4.  Infants  (8  98*) —Conveyances— Cancel- 
lation—Evidence. 

It  was  not  error  to  exclude  testimony  of 
the  purchaser  from  the  plaintiff  of  the  land 
sued  for  to  the  effect  that  he  had  placed  a 
mortgage  on  it  for  $1,000  and  still  owed  the 
amount;  such  testimony  being  immatexial  and 
irrelevant. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Dec  Dig.  I  98.*] 

5.  Appeal  and  Ebbob  (|  1064*)— Review^ 
Habmless  Ebbob— Instbuctions. 

The  following  charge  of  the  court  was  not 
accurate  as  applied  to  this  case:  **The  court 
instructs  you  that  the  pleadings  in  the  case  are 
not  to  be  considered  as  evidence.  You  are  at 
liberty  to  look  to  the  pleadings,  which  you  will 
have  out  with  you,  for  the  purpose  of  seeing 
the  issues  between  the  parties;  but  I  charge 
vou  that  in  determining  those  issues  you  must 
look  to  the  evidence  and  the  law,  and  not  to 
the  pleadings.**  But,  wlule  the  charge  com- 
plained of  did  not  accurately  state  the  rule 
that  admissions  in  the  pleadings  by  the  defend- 
ant were  evidence  for  the  plaintiff,  yet,  as  the 
material  admissions  complained  of  were  other- 
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wise  proven  and  not  controverted,  the  error 
complained  of  will  not  require  a  new  trial 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dij.  |  1064.*] 

6.  No  Ebsob— Evidence  Sufpioiewt. 

No  error  appears  in  the  other  grounds  of 
the  motion  for  a  new  trial,  and  the  evidence 
was  ample  to  support  the  verdict. 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  by  Rhoda  Davis  against  H.  E.  Gas- 
kins  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    AflElrmed. 

Hendricks  ft  Christian,  for  plaintiff  in  er- 
ror. Alexander  &  Gary,  J.  P.  Knight,  and 
W.  H.  GrifQn,  for  defendants  in  error. 

HILL,  J.  Judgment  aflirmed.  All  the 
Justices  concur. 


(137  Oa.  824) 

CLARK  v.  DODSON  PRINTERS'  SUPPLY 

CO. 
(Supreme  Court  of  Georgia.    Jan.  9,  1912.) 

(SyUalus  hy  the  Court,) 
1.  Sales  (|  472*)  —  Evidence  (§  460*)— Oon- 

DltlONAL  SaLBS—DESCBIPTION  OF  PROPERTY 

—Parol  Evidence. 

A  written  contract  of  conditional  sale  con- 
tained the  following  among  other  clauses:  "Re- 
ceived of  Dodson  Printers*  Supply  Company 
(incorporated),  of  Atlanta,  Georgia,  under  terms 
below  stated,  the  following  described  machinery 
and  personal  property,  to  wit:  Three  hand  car- 
bonators  and  fixtures,  *  *  *  four  delivery 
wagons,  two  mules,  stock  of  extracts,  stoppers, 
and  all  other  merchandise  used  in  or  connected 
with  the  bottiing  business  now  carried  on  by 
me  at  248  Marietta  St.,  in  the  city  of  Atlanta, 
Georgia.'*  Then  followed  clauses  showing  that 
the  maker  of  the  instrument  purchased  the  prop- 
erty from  the  corporation  above  named,  and  the 
terms  of  the  purchase,  and  stating  that  promis- 
sory notes  were  given  for  the  deferred  payments. 
''The  personal  property  above  described,  and 
the  title  thereto,  notwithstanding  delivery,  shall 
belong  to  and  be  vested  in  the  Dodson  Printers* 
Supply  Company  until  all  the  aforesaid  notes, 
or  any  renewal  thereof,  shall  be  first  fully  paid. 
*  *  *  I  herebv  covenant  and  agree  that  in 
case  default  shall  be  made  in  the  payment  at 
maturity  of  any  of  the  notes  aforesaid,  or  any 
part  thereof,  or  in  case  the  purchaser  shall  sell, 
assign,  or  remove  said  property,  ♦  ♦  •  it 
shall  be  lawful  for  the  said  Dodson  Printers' 
Supply  Company  *  *  *  to  take  immediate 
possession  of  said  property.  *  •  *  The  said 
property  to  be  kept  at  248  Marietta  street,  in 
the  town  of  Atlanta,  Ga.,  and  to  be  there  held 
and  kept,  and  not  removed  therefrom  without 
the  written  consent  of  the  said  Dodson  Print- 
ers' Supply  Company  first  had  and  obtained." 
This  instrument  was  duly  attested  and  re- 
corded. Heidi  that  under  the  decision  in  Thom- 
as Furniture  Co.  v.  T.  &  a  Furniture  Co.,  120 
Ga.  879,  48  a  E.  833,  the  specification  of  the 
property  covered  by  such  contract  of  conditional 
sale  was  not  so  indefinite  as  to  render  the  in- 
strument void  Bfi  against  third  parties,  and  it 
was  competent  to  show  by  parol  that  the  delivery 


wagon^  which  was  levied  on  and  sold  under  an 
execution  against  the  purchaser,  was  one  of 
those  which  were  used  in  connection  with  the 
business  of  the  vendor,  sold  by  it.  and  located 
at  the  specified  place,  and  thus  identifying  it 
as  being  one  of  those  included  in  the  instru- 
ment. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dee, 
Die.  I  472;*  Evidence,  Cent.  Dig.  |S  2U5- 
2128 ;   Dec.  Dig.  (  460.*] 

2.  No  Error. 

There  was  no  error  in  any  of  the  rulings  of 
the  court. 

Error  from  Superior  Court,  Fulton  Coun- 
ty'; J.  T.  Pendleton,  Judga 

Action  by  the  Dodson  Printers'  Supply 
Company  against  L  O.  Clark.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af* 
firmed. 

Moore  ft  Branch,  for  plaintiff  In  error. 
C.  h,  Pettigrew,  for  defendant  In  error. 

LUMPKIN,  X  Judgment  affirmed.  AU 
the  Justices  concur,  except  HILL,  J.,  noft 
presiding. 


as?  Oa.  352) 
BROWN  y.  PANOLA  LIGHT  A  POWER  CO. 
(Supreme  Court  of  Qeorgia.     Jan.  10,  1912.) 

(8yUahu9  hy  the  Court,) 

Eleotricitt  (8  16*)— Elbctrio  Ligbt  Com- 
pany—Death OF  Child. 

A  power  company  constructed  oyer  the 
land  of  another,  with  his  consent,  its  transmis- 
sion line.  The  wires  were  three  in  number, 
strung  to  poles  at  a  height  of  22  feet  from 
the  ground.  The  wires  passed  over  a  sweet 
gum  tree,  the  top  of  which  had  been  cut  out 
to  prevent  contact  of  the  wires  with  the  tree* 
The  wires  were  not  insulated,  and  carried  an 
electrical  current  of  high  voltage.  The  tree 
had  sometimes  been  visited  by  children  for  the 
purpose  of  procuring  the  guni,  which  exuded 
from  cuts  or  abrasures  on  the  tree;  but  the 
power  company's  officials  had  no  knowledge  of 
this.  A  13  year  old  boy,  unusually  well  grown 
for  his  age,  though  warned  by  his  father  some 
months  previous!^  of  the  dangerous  character 
of  the  wires,  climbed  the  tree  in  search  of 
gum,  came  in  contact  with  the  wires,  and  was 
killed.  Held  that,  in  a  suit  for  damages  for 
the  alleged  wrongful  death  of  the  boy,  the  pow- 
er company  is  not  liable. 

[Ed.  Note.—iFor  other  cases,  see  Electricity* 
Cent  Dig.  |  9;  Dec.  Dig.  §  16.*] 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty ;  E.  J.  Reagan,  Judge. 

Action  by  M.  F.  Brown  against  the  Panola 
Light  ft  Power  Company.  Judgment  for  de- 
fendant, ^d  plaintiff  brings  error.    Affirmed. 

Burton  Smith  and  R.  W.  Crenshaw,  for 
plaintiff  in  error.  L.  B.  Norton  and  J«  D. 
Kllpatrlck,  for  defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  AU  the 
Justices  concur,  except  HILL,  J.,  not  pre- 
siding. 
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WATKINS  V.  HENDRICKS. 
(Sapreme  Court  of  Georgia.     Jan.  9,  1912.) 

(8vttdbu9  ly  the  Court.) 

1.  VSIfDOB  AND  PUBCHASEB  (|  78*)— Coif- 
STBUCnON  OF  CONTBACT— This  as  B2B8ENGB 
OF  CONTBACT. 

In  a  contract  for  the  sale  and  purchase  of 
land,  signed  by  both  parties,  the  purchaser 
agreed  to  pay  for  it  in  installments,  payable  at 
specified  times,  and  to  clear,  improve,  and  put 
in  cultivation  12  acres  of  the  land  each  year. 
In  the  event  he  failed  to  pay  the  purchase 
money  as  provided,  the  contract  stated  that 
it  was  to  be  null  and  void,  and  that  his  right 
to  the  possession  of  the  land  should  cease.  If 
the  purchaser  made  the  improvements  specified, 
but  failed  to  pay  the  purchase  money,  the  im- 
provements were  to  be  taken  in  settlement  of 
the  rent  of  the  land.  In  the  event  he  failed 
to  perform  any  of  the  stipulations  and  agree- 
ments, either  as  to  improvements  or  payment 
of  the  purchase  money,  or  any  part  or  install- 
ment of  it,  the  agreement  provided  that  his 
right  to  the  possession  of  the  property  should 
cease,  and  that  he  would  at  once,  without  pro- 
cess of  law,  upon  notice,  deliver  possession  to 
the  vendor,  aeldt  that  time  was  of  the  es- 
sence of  the  contract  as  to  the  agreements  of 
the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  121-125;   Dec  Dig.  § 

2.  Specific  Pkbfobhazicb  (|  114*)— Pbocebd- 
inos—Petition  . 

Where  an  equitable  petition  filed  by  a  pur- 
chaser for  specific  performance  of  a  contract 
of  sale  of  land  showed  on  its  face  that  time 
was  of  the  essence  of  the  contract,  and  that 
he  had  not  complied  with  his  agreements,  and 
set  forth  no  reason  excusing  nonperformance 
on  his  part,  the  petition  was  demurrable. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Dec  Dig.  |  114.*] 

8.  SPBcmo  Pkbfobmanoi  (|  114*)— Pbookbd- 
iziGs — ^Petition. 

The  addition  of  a  prayer  that,  if  for  any 
reason  specific  performance  could  not  be  de- 
creed, damages  in  lien  thereof  should  be  award- 
ed, was  not  sufficient  to  save  such  a  petition 
from  being  dismissed  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Dec  Dig.  |  114.*]f 

4.  Appeal   and    Bbbob    (I   518*)— Recobd— 
Scope    and    Contents  —  Amendment    to 
Pleading's. 
Where  an  amendment  to  pleadings  is  ten- 
dered and  rejected  by  the  court,  the  paper  so 
offered  does  not  become  a  part  of  the  record, 
so  as  to  be  brought  up  as  such,  when  error  is 
assigned  upon  its  rejection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §(  2342-2355;  Dec  Dig.  | 
5ia*] 

Error  from  Superior  Court,  Tattnall  Coun- 
ty; B.  T.  Rawlings,  Jpdge. 

Action  by  J.  J.  Watkins  against  Nancy 
Hendricks.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Way  ft  Burkhalter,  for  plaintiff  In  error. 
Jno.  P.  Moore  and  Hlnes  &  Jordan,  for  de- 
fendant in  error. 

LUMPKIN,  J.  [1]  1.  Willie  time  is  not 
ordinarily  of  the  eesence  of  the  contract,  it 


may  become  so  by  express  agreement  or  by 
reasonable  construction.  Civil  Code  1910,  § 
4268(8).  In  this  case  the  purchaser  of 
land  in  1902  agreed  to  pay  for  it  in  five  in- 
stallments, payable  on  January  1st  of  each 
year,  and  to  clear,  improve,  and  put  In  cul'- 
tivation  12  acres  of  th^  land  a  year.  The 
contract  provided  that  in  the  event  the  pur- 
chaser failed  to  make  the  clearings  or  im- 
provements as  agreed,  or  failed  to  pay  the 
purchase  money  "as  above  mentioned,  then 
this  contract  or  agreement  is  to  be  null  and 
void,  and  rights  of  said  J.  J.  Watkins  [the 
purchaser]  to  the  possession  of  said  land  shall 
cease.**  If  the  purchaser  made  the  improve- 
ments, but  failed  to  make  the  payments  of 
the  purchase  money  '^aforesaid,"  the  im- 
provements were  to  be  accepted  as  settle- 
ment of  rent  for  the  land.  In  another  clause 
the  purchaser  agreed,  ''in  the  event  he  failed 
to  do  and  perform  any  of  the  above  and  fore- 
going stipulations  and  agreements,  either  in 
the  Improvement  of  said  place  or  payment 
of  purchase  money,  or  any  part  or  install- 
ment of  the  same,  that  his  right  to  the  pos- 
session of  said  property  ceases,  and  he  will 
at  once,  without  process  of  law,  upon  notice 
given  her  [him]  by  the  said  Nancy  Hendricks 
[the  vendor],  her  agent,  or  attorney,  or  other 
representative,  deliver  quiet  and  peaceable 
possession  of  the  same.'*  This  was  signed 
by  both  parties.  Under  the  terms  of  this 
agreement,  time  was  of  the  essence  of  the 
contract  McDaniel  v.  Gray  ft  Co.,  69  Ga. 
433;  Dukes  v.  Baugh,  91  Ga.  33,  16  B.  B. 
219;  Ellis  T.  Bryant,  120  Ga.  890,  893,  48  S. 
E.  352. 

[2]  2.  The  petition  does  not  allege  that  the 
purchaser  made  or  tendered  the  payments  at 
the  time  agreed  on,  or  state  any  sufficient 
reason  for  the  failure,  except  as  to  the  first 
installment,  the  time  for  the  payment  of 
which  was  alleged  to  have  been  extended. 
The  plaintiff  alleged  in  general  terms  the 
tendering  of  "the  whole  amount  due  on  said 
contract*'  to  the  transferee  of  the  .vendor  In 
July,  1906,  and  to  the  vendor  in  the  spring 
of  1907.  The  installments  due  in  January, 
1904  and  1905,  were  not  paid.  Nor  was  that 
due  in  1906  and  1907  tendered  till  the  spring 
of  the  latter  year,  after  the  other  party  had 
retaken  possession  in  1906.  The  equitable 
petition,  which  was  filed  in  1908,  alleged 
that  about  50  acres  had  been  improved  and 
put  in  cultivation.  The  plaintiff  thus  comes 
into  a  court  of  equity,  praying  specific  per- 
formance of  a  contract  where  time  was  of 
the  essence,  though  showing  that  he  himself 
has  not  performed  his  own  contract,  and 
offering  no  reason  therefor.  The  original 
petition  was  accordingly  demurrable 

[3]  3.  The  prayer  for  damages  in  the  event 
that  the  plaintiff  cannot  have  specific  per- 
formance adds  nothing  to  the  case.  Under 
the  allegations  of  the  petition,  he  was  en- 
titled neither  to  specific  performance  nor  to 


•ror  otbtf  camm  a—  sam*  topic  and  saotioa  NUMBBS  In  Deo.  Dig.  ft  Am.  Dig.  Koy  No.  SorlM  it  Rep'r  Indezei 


582 


73  SOUTHEASTERN  REPORTER 


(6a. 


damages  for  breach  of  contract  In  Hen  there- 
of.   Prater  v.  Sears,  77  Ga.  28  (2). 

[4]  4.  It  appears  that  the  plaintiff  In  er- 
ror tendered  an  amendment  to  his  petition, 
but  the  court  refused  to  allow  it  Error  was 
assigned  on  this  ruling.  It  has  been  settled 
by  numerous  decisions  that,  in  such  a  case, 
the  rejected  amendment  cannot  be  brought 
to  this  court  as  a  part  of  the  record.  The 
presiding  Judge  having  refused  to  allow  it 
to  be  made  a  part  of  the  record,  counsel  could 
not,  by  filing  it  in  spite  of  such  ruling,  make 
record  of  it,  and  bring  It  to  this  court  as 
such.  Moore  v.  Guyton,  110  Ga.  330,  35  S. 
E.  339;  Hays  v.  Clay,  124  Ga.  908,  53  S.  B. 
899,  and  citations.  The  assignment  of  error 
based  on  this  ground  cannot  be  considered; 
but  the  case  must  be  determined  on  the  origi- 
nal petition  and  demurrer  thereto. 

Judgment  afilrmed.  All  the  Justices  con- 
cur, except  HILI^  J.,  not  presiding. 

(137  Go.  191) 

DOBBS  et  aL  v.  HARDIN,  Tax  Collector, 

et  aL 

(Supreme  Court  of  Georgia.    Dec  13,  1911.) 

(SyUalut  5y  the  Court.) 

1.  Schools  and  School  Distbicts  ({  103*)— 
Taxation— Submission    of    Question    to 

POPULAB   VOTB— STATUTOBT    PBOVISION. 

The  time  prescribed  by  Civil  Code  1910, 
i  1535,  within  which  the  ordinary  must  order 
an  elecdoD  to  be  held  in  a  school  district  on 
the  question  of  local  taxation  for  educational 
purposes,  is  **not  earlier  than  20  days,  nor 
longer  than  60  days,  after  the  petition  for 
such  election  is  received"  by  him.  The  time 
for  holding  such  election  is  not  within  any 
given  time  from  the  granting  of  the  order  call- 
ing the  election. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  |  241;  Dec  Dig.  { 
103.*] 

2.  Schools  and  School  Distbicts  ((  103*)— 
Taxation— Validity  of  Levy. 

When  such  an  election  has  been  held,  and 
the  result  declared  in  favor  of  local  taxation, 
the  tax  is  not  illegal  because  it  "was  levied  by 
the  board  of  trustees  and  the  county  commis- 
sioner, instead  of  the  secretary  of  the  board 
of  trustees  and  the  county  school  commission- 
er." Civil  Code  1910,  f  1537,  provides  that 
the  district  trustees  "shall  determine  the 
amount  necessary  to  be  raised  by  local  tax 
on  all  the  property  of  the  district,**  and  pre- 
scribes a  method  for  ascertaining  the  value  of 
all  the  property  in  the  district  subject  to  tax- 
ation for  county  purposes,  and  that  the  secre- 
tary of  the  board,  who  must  be  a  member 
thereof,  with  the  aid  of  the  county  school  com- 
missioner, "shall  levy  such  rate  on  the  proper- 
ty thus  found  as  will  raise  the  total  amount 
to  be  collected.**  In  levying  the  rate  the  secre- 
tary and  the  county  scnool  commissioner  per- 
form merely  the  ministerial  act  of  ascertain- 
ing, by  mathematical  calculation,  what  rate  of 
taxation  is  required  to  be  levied  on  the  value 
of  the  property  in  the  district  in  order  to  raise 
the  amount  fixed  by  the  trustees.  The  mere 
fact  that  the  other  members  of  the  board  of 
trustees  take  part  in  ascertaining  or  levying 
such  rate  will  not  render  the  tax  illegal. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  (  240;  Dec.  Dig. 
§  103.*1 


3.  Appeal  and  Ebbob  (§  1051*)- Rbvibw— 
ELabmless  Ebbob— Admission  of  Evidence. 

The  petition  alleges  that  an  election  was 
held  in  the  Camming  district  on  the  question  of 
local  taxation,  which  resulted  in  favor  of  taxa- 
tion. Therefore  it  was  not  error  hurtful  to 
the  plaintiff  to  admit,  on  a  hearing  for  an  in- 
terlocutory injunction,  an  affidavit  of  the  ordi- 
nary to  the  effect  that  the  managers  of  such 
election  regularly  made  returns  to  him,  which 
were  filed  in  his  office,  and  that  he  wrote  a 
final  order  declaring  the  result  of  the  election 
to  be  in  favor  of  local  taxation  for  school  pur- 
poses, especially  as  the  plaintiffs  contended 
that  the  facts  to  which  the  ordinary  deposed 
did  not  appear  from  the  records  in  his  office. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  4161-4170;  Dec.  Dig.  i 
1051.*] 

4.  Schools  and  School  Distbicts  (|  107*)— 
Reioedibs  of  Taxpayebs— Injunction. 

A  number  of  persons,  alleging  themselves 
to  be  citizens  and  taxpayers  of  the  Camming 
school  district  in  Forsyth  county,  brought  an 
action  in  behalf  of  themselves  alone,  against 
the  tax  collector  of  such  county  and  the  school 
trustees  of  the  Cumming  district,  to  enjoin 
the  collection  of  tax  executions  issued  against 
the  plaintiffs,  respectively,  for  the  proportion 
claimed  to  be  due  by  each  of  them  of  a  tax 
levied  for  educational  purposes  in  the  district 
for  the  scholastic  year  of  1910.  Plaintiffs  alleg- 
ed that  the  tax  was  illegal  on  the  grounds  dealt 
with  in  the  preceding  headnotes  1  and  2,  and 
on  the  further  grounds  that  the  county  board 
of  education  had  never  laid  off  Forsyth  county 
into  school  districts,  as  there  was  territory  in 
the  county  not  included  in  any  school  district, 
that  no  map  of  the  school  districts  was  ever 
made  and  filed  with  the  ordinary,  and  that  the 
boundary  of  the  Cumming  school  district  was 
changed  by  the  county  board  of  education 
within  less  than  two  years  after  it  was  laid  off. 
Upon  the  hearing  before  the  judge  for  an  in- 
terlocutory injunction  there  was  evidence  tend- 
ing to  show  the  following  facts:  During  No- 
vember and  December,  1905,  the  board  of  eda- 
cation  of  Forsyth  county  undertook,  in  ac- 
cordance with  the  act  of  the  General  Assembly 
approved  August  23,  1905  (Acts  1905,  p.  425), 
to  lay  off  that  county  into  school  districts,  and 
in  so  doing  exercised  the  discretion  vested  in 
them  under  the  act  as  to  the  area  of  each  dis- 
trict. The  boundaries  of  thift  districts  were, 
however,  not  finally  fixed,  as  the  board  desired 
that  the  people  of  the  county  should  have  an 
opportunity  to  be  heard  before  final  action 
should  be  taken  in  the  matter.  Public  schools 
were  conducted  in  the  several  districts  so  laid 
off  in  the  year  1906.  On  January  12,  1907,  the 
board  of  education  again  tentatively  laid  off 
and  defined  the  lines  of  the  Cumming  school 
district,  and  on  February  9,  1907,  after  giv- 
ing the  people  of  the  county  notice  of  the 
board's  intention  to  do  so,  and  after  hearing 
such  suggestions  as  those  interested  desired 
to  make  as  to  changes  in  the  various  districts 
as  previously  laid  off,  the  board  passed  an  or- 
der finally  desi^ating  the  lines  and  boundaries 
of  the  respective  districts  in  the  county,  in 
good  faith  endeavoring  to  embrace  'all  the  in- 
habitable territory  of  the  county  in  some  dis- 
trict. The  order  so  defining  the  boundaries  of 
the  various  school  districts  was  entered  upon 
the  minutes  of  the  board,  and  a  lar^e  number 
of  pamphlets  containing  the  description  and 
boundaries  of  each  district  were  printed  by 
the  direction  of  the  board  and  distributed 
throughout  the  county,  after  supplying  all  the 
teachers  and  trustees  of  the  various  districts 
with  copies  of  the  same.  No  map  of  the 
county  showing   the   lines   and   boundaries   of 
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the' various  school  districts  was  filed  with  the 
ordlDary.  On  February  13,  1907,  an  election 
was  duly  held  in  the  Gumming  district  to  decide 
whether  local  taxation  for  educational  pur- 
poses should  be  levied  in  the  district,  which 
election  resulted  in  favor  of  taxation.  On 
November  18,  1908,  the  county  board  of  educa- 
tion changed  the  boundaries  of  the  Gumming 
district  by  adding  thereto  territorv  in  which 
a  number  of  citizens  owning  taxable  property 
therein  resided.  The  Gumming  district  as  laid 
off  did  not  contain  16  square  miles,  but  there 
was  no  evidence  that  the  board  of  education 
abused  its  discretion  in  fixin|;  the  area  of  the 
district  Only  three  of  the  citizens  of  the  ter- 
ritory added  to  the  Gumming  district  by  the 
change  made  November  18,  1908,  were  par- 
ties plaintiff,  and  each  of  them  patronized  the 
school  in  the  Gumming  district  during  the 
scholastic  year  of  1910,  and  each  of  them  paid 
his  school  tax  for  that  year,  and  no  execution 
was  proceeding  against  any  of  them.  It  did 
not  appear  that  any  additional  burden  was 
placed  upon  the  taxpayers  of  the  district  as 
originally  laid  off  by  the  change  made  Novem- 
ber 18,  1908,  which  tooli  into  the  district  more 
territory;  but,  from  the  amount  of  the  terri- 
tory 80  taken  in,  there  is  a  strong  inference 
that  they  were  benefited  by  the  change.  A 
public  school  has  been  maintained  by  local 
taxation  in  the  Gumming  district  since  the  elec- 
tion for  the  years  1907,  1908,  1909,  and  1910, 
without  effort  on  the  part  of  any  one,  so  far 
as  the  evidence  discloses,  to  interfere  with  the 
maintenance  of  the  school,  until  the  bringing  of 
the  plaintiff*s  petition.  The  scholastic  year  of 
1910  commenced  on  September  5th  of  that 
year  and  continued  for  nine  months.  Gon- 
tracts  were  entered  into  by  the  trustees  with 
teachers  for  the  term  of  1910,  relying  upon  the 
fund  to  be  derived  from  the  taxes  levied  for 
school  purposes  for  that  year  to  meet  the  obli- 

fation  under  such  contracts,  as  well  as  to  de- 
ray  the  contingent  expenses  of  the  school  for 
that  term.  The  plaintiffs  Imew  of  the  levy  of 
such  tax  at  the  time  it  was  levied,  or  very 
soon  thereafter,  as  well  as  the  purposes  to 
which  the  fund  to  be  derived  therefrom  was  to 
be  devoted;  yet  they  delayed  filing  their  peti- 
tion to  enjoin  the  collection  of  their  respective 
portions  of  such  tax  until  January  9,  1911. 
Held,  that  while  the  board  of  education  of 
each  cou^aty  should  lay  it  off  into  school  dis- 
.tricts,  malEe  a  map  thereof,  showing  the  lines 
and  boundaries  as  laid  off,  and  file  the  map 
with  the  ordinary,  as  the  statute  requires,  yet 
we  cannot  hold  that  under  the  facts  above 
stated,  and  the  long  delay  on  the  part  of  the 
plaintiffs  in  applying  for  an  injunction  to  re- 
strain the  collection  of  the  tax,  the  judge  was 
not  warranted  in  denying  an  interlocutory  in- 
junction for  the  collection  of  the  tax  for  the 
year  1910.  Irvin  v.  Gregory,  86  Ga.  605,  13 
S.  B.  120. 

LEd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  S  107.*] 

Error  from  Superior  Gourt,  Forsytb  Goan- 
ty;    Geo.  L.  Bell,  Judge. 

Action  by  W.  G.  Dobbs  and  others  against 
Gbarles  P.  Hardin,  Tax  Gollector,  and  others. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.    AfiQrmed. 

J.  P.  Brooke,  for  plaintiffs  in  error.  G.  L. 
Harris  and  H.  U,  Patterson,  for  defendants 
in  error, 

FISH,  0.  J.  Judgment  aflSrmed.  All  the 
Justices  concur,  except  HILL,  J.,  not  presid- 
ing. 


(137  Oa.  S68) 

BURKHART  et  al.  v.  GITY  OF  FITZGER- 
ALD et  aL 

(Supreme  Gonrt  of  Georgia.    Jan.  11,  1912.) 

(Byttahus  ly  the  Court,) 

1.  Appeai.  and  Ebrob  (§  728*) —Assign- 
ments or  Ebrob— Admission  of  Evidence. 

An  assignment  of  error  in  a  bill  of  excep- 
tions to  a  judgment  refusing  an  ad  interim  in- 
junction, based  upon  the  admission  of  evidence, 
must  set  out  the  evidence  admitted,  at  least  in 
substance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  |§  8010-3012;  Dec  Dig.  | 
728.*] 

2.  Trial  (8  85*)— Exception  of  Evidence- 
Objections  —  Evidence  Admissible  in 
Part. 

An  assignment  of  error  upon  the  admis- 
sion of  a  given  portion  of  the  affidavit  of  a 
witness  Is  not  well  taken,  where  it  appears 
that  the  excerpt  was  objected  to  as  a  whole, 
and  some  part  of  it,  if  not  aU,  was  admissible. 
Fricker  v.  Americus  Mfg.  &  Improvement  Go., 
124  Ga.  165  (8),  52  S.  E.  65. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  |{  223-225;  Dec  Dig.  J  85.*] 

3.  Statutes  (|  76* )— Local  Laws— Afplica- 
BiLiTT  OF  General  Statutes. 

The  act  of  the  General  Assembly  approved 
August  22,  1907  (Acts  1907,  p.  609),  as  amend- 
ed by  the  act  approved  August  17,  1908  (Acts 
1908,  p.  666),  chartering  the  city  of  Fitzger- 
ald, and  establishing  the  territory  embraced 
within  the  corporate  limits  as  an  independent 
school  district,  and  authorizinff  the  municipal 
officers  to  establish  and  mamtain  a  public 
school  system  in  such  city,  is  not  unconstitu- 
tional, on  the  ground  that  the  act  of  1905  (Acts 

1905,  p.  425),  as  amended  by  the  act  of  1906 
(Acts  1906,  p.  61),  commonly  known  as  the 
'*McMichael  school  law,'*  made  provision  by 
general  law  for  the  laying  out  of  counties  Into 
school  districts,  and  the  levying  of  school  taxes 
in  such  districts  after  an  election  therefor, 
while  the  act  of  1907,  as  amended  by  the  act 
of  1908,  above  referred  to,  was  a  local  act 
providing  for  a  school  system  in  a  municipally. 
Farmer  v.  Mayor  and  Gouncil  of  Thomson,  183 
Ga.  94(1),  65  S.  E.  180. 

(a)  The  act  of  1905,  amended  by  the  act  of 

1906,  referred  to  above,  was  not  intended  to 
''prevent  the  Le^^islature  from  incorporating 
new  towns  or  cities,  or  conferring  upon  them 
powers  touching  municipal  schools  not  in  con- 
flict with  the  Gonstitution."  133  Ga.  98,  65  S. 
E.  182. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent  Dig.  H  77%-78% ;  Dec.  Dig.  |  76.*] 

4.  Gonbtitutional  Law  (§  81*)— Schools 
AND  School  Districts  (|  99*)— Gonstruc- 
TioN  OF  Gonstitution  —  Self-Executing 
Provisions— School  Taxes. 

Gonst.  art.  8,  (  4,  par.  1,  as  amended  by 
the  proposal  of  1903  (Acts  1903,  p.  23).  which 
empowers  the  General  Assembly  to  give  au- 
thority to  municipal  corporations,  upon  recom- 
mendation of  the  corporate  authority,  to  es- 
tablish and  maintain  public  schools  by  local 
taxation,  to  become  operative  only  after  the 
law  shall  have  been  submitted  to  a  vote  of  the 
qualified  voters,  and  approved  by  a  two-thirds 
vote  of  the  persons  qualified  to  vote  at  such 
election,  is  not  self-executing.  A  general  pow- 
er contained  in  the  charter  of  the  city  of  Fitz- 
gerald (Acts  1907.  p.  609).  amended  by  the  act 
of  1908  (Acts  190^  p.  666),  to  establish  and 
maintain  a  public  school  system  by  taxation, 
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and  without  any  proyislon  in  the  charter  for 
a  submission  of  the  question  to  a  vote  of  the 
qualified  voters  of  the  town  before  it  should 
become  effective,  was  not  a  compliance  with 
the  Constitution,  and  did  not  authorise  the 
levy  and  collection  of  a  special  tax  for  school 
purposes,  although  an  election  was  held  and 
two-thirds  of  the  persons  voting  thereat  voted 
for  such  special  tax  (Brooks  v.  Town  of  Lo- 
ganville,  134  Ga.  358,  67  S.  E.  940);  such 
election  having  been  held  prior  to  the  passage 
of  the  act  approved  August  18,  1910  (Aets 
1910,  p.  26),  authorizing  a  certain  class  of  mu- 
nicipalities to  hold  an  election  to  determine 
the  question  of  local  taxation  for  the  support 
and  maintenance  of  public  schools,  to  prescribe 
the  oualification  of  electors  for  such  election, 
and  for  other  purposes. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  |  32;  Dec.  Dig.  |  31;* 
Schools  and  School  Districts,  Dec.  Dig.  §  99.*] 

5.  Schools  and  School  Districtb  (|§  99, 
107*)— School  Taxes— Remedies  of  Tax- 
pa  yeks— Injunction— Estoppel. 

Without  authority  of  law  to  hold  such 
election,  the  municipal  authorities  of  the  city 
of  Fitzgerald  caused  an  election  to  be  held  for 
the  purpose  of  determining  whether  a  special 
school  tax  should  be  levied  for  the  support  of 
the  public  schools.  The  requisite  number  of 
votes  was  cast  in  favor  of  the  tax.  An  ordi- 
nance leyying  the  tax  was  adopted  by  council 
in  June,  1910.  Four  resident  taxpayers,  con- 
sisting of  the  Fitzgerald  Trust  Company,  a 
corporation,  M.  E.  Pearson,  a  woman,  and 
H.  A.  Burkhart  and  J.  B.  Seanor,  filed  suit 
March  11,  1911,  after  expense  had  been  in- 
curred in  organizing  and  conducting  the  school 
almost  to  the  end  of  the  term,  for  the  pur- 
pose o|  enjoining,  among  other  taxes,  the  col- 
lection of  the  school  tax  so  levied.    Held: 

(a)  As  there  was  no  authority  of  law  to 
hold  the  election,  it  was  void  and  of  no  effect. 

(b)  As  there  was  no  valid  election,  the  levy 
of  the  school  tax  was  void. 

(c)  Injunction  will  lie  at  the  instance  of 
any  taxpayer,  who  has  not  estopped  himself,  to 
enjoin  the  sale  of  his  property  for  collection 
of  such  an  unauthorized  tax. 

(d)  Such  an  estoppel  will  not  arise  against 
a  person  who  has  done  nothing  to  encourage 
the  levy  of  the  tax  or  the  incurrence  of  the  ex- 
pense. Sellers  v.  Cox,  127  Ga.  246,  56  S.  E. 
284. 

(e)  As  to  one  of  the  plaintiffs.  J.  B.  Seanor, 
who  was  an  alderman  and  voted  for  the  ordi- 
nance levying  the  tax,  the  evidence  was  of 
such  character  as  to  authorize  the  judge  to 
find  that  he  was  estopped  from  resisting  col- 
lection of  the  tax;  but  as  to  the  other  three 
the  evidence  was  different,  and  of  such  char- 
acter as  that  the  judge  should  have  granted 
a  temporary  injunction. 

(f)  The  case  is  controlled  t^  the  principle  of 
Sellers  v.  Cox,  127  Ga.  246,  66  S.  E.  284,  and 
for  reasons  therein  pointed  out  Is  distinguish- 
able from  Irvin  v.   Gregory,  86  Ga.  605,  13 

5.  E.  120,  and  Dobbs  v.  Hardin  (decided  in 
December)  73  S.  B.  582. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {§  24&-252;  Dec 
Dig.  §§  99.  107.*] 

6.  Taxation  (|  44*)— Validity— Inequali- 
ties. 

The  mere  fact  that  certain  lands  within 
the  city  limits  of  Fitzgerald,  owned  by  cer- 
tain other  persons,  had  been  taxed,  not  ad 
valorem,  but  upon  a  valuation  which  was  the 
difference  between  their  value  for  agricultural 
purposes  and  their  value  as  town  lots,  furnish- 
ed no  reason  why  the  plaintiffs  should  not  pay 


a  tax  on  their  property  greater  than  the  per- 
centage of  the  values  placed  upon  such  agri- 
cultural lands  for  taxation.  Even  if  it  did. 
there  was  evidence  tending  to  show  that  all 
agricultural  lands  within  the  incorporate  lim- 
its were  valued  and  taxed  as  other  property 
therein.  Georgia  Midland  &  Gulf  R.  Co.  r. 
State,  89  Ga.  597(2),  15  S.  E.  301. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  I  44.*] 

7.  Municipal  Oobpobations  (I  983*)— Ap- 
peal AND  Ebbob  (I  170*)— Taxis- Penal- 
ties —  Pbesentation  of  Questions  in 
Tbial  Coubt. 

Section  53  of  the  charter  of  the  city  of 
Fitzgerald  (Acts  1907,  p.  632),  provides:  **Be 
it  further  enacted  by  the  authority  aforesaid, 
that  the  first  half  of  all  city  taxes  called  for 
the  city  tax  digest  shall  be  payable  during 
June,  and  the  second  half  payable  during  No- 
vember of  each  year.  Any  taxes  payable  ac- 
cording to  this  section  not  paid  as  above  stated 
shall  be  increased  ten  per  cent,  as  penalty  for 
non-payment  within  the  time  prescribed.** 
Therefore  there  was  authority  of  law  to  col- 
lect a  penalty  for  failure  to  pay  lawful  taxes, 
(a)  It  was  suggested  in  counsel's  brief  that 
this  portion  of  the  charter  is  void,  because  it 
refers  only  to  such  property  as  is  mentioned 
in  the  tax  digest;  and  as  property  of  railroads 
is  not  mentioned  in  such  digest,  the  statute 
does  not  operate  uniformly.  Tliis  is  in  effect 
a  criticism  upon  the  constitutionality  of  the 
act,  but  no  such  question  was  raised  in  the 
pleadings  or  rulings  on  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  |  983;*  Appeal  and 
Error,  Cent.  Dig.  |  1037;    Dec.  Dig,  |  170.*1 

8.  Municipal  Cobpobations  (S!  978,  979*)— 
llEMEDiKs  OP  Taxpatebs— Injunction— In- 
tebest. 

Executions  issued  for  taxes  due  a  munic* 
ipal  corporation  do  not  bear  interest,  where 
the  municipal  corporation,  under  charter  au- 
thority, imposes  a  penalty  for  failure  to  pay 
the  taxes.  A  municipality  cannot  collect  both 
a  penalty  for  failure  to  pay  taxes  and  interest 
on  tax  executions.  Civil  Code  1910,  |  1144. 
The  charter  of  the  city  of  Fitzgerald,  as  in- 
dicated by  the  excerpt  <^uoted  in  the  preceding 
note,  contained  a  provision  for  the  collection  of 
a  penalty,  and  hence  no  interest  could  be  col- 
lected. 

(a)  All  the  executions  sought  to  be  enjoined 
were  issued  for  a  bulic  sum,  covering  taxes 
levied  for  the  purpose  of  raising  revenue  for 
the  payment  of  the  ordinary  current  expenses 
of  the  city  for  educational  purposes  for  the 
year  1910,  and  for  a  sinking  fund  for  the  pay- 
ment of  bonds  and.  interest  thereon,  and  for 
penalty  for  the  nonpayment  of  such  taxes^ 
and  for  interest  from  the  date  the  executions 
were  issued*  While  some  of  the  items  going 
to  make  up  such  bulk  were  legal  and  collectible, 
they  are  so  compounded  with  the  illegal  that 
this  court  will  not  undertake  to  separate  the 
legal  from  the  illegal,  and  therefore  the  sever- 
al executions  as  a  whole  against  the  plaintiffs^ 
other  than  Seanor,  should  be  enjoined.  The 
execution  against  him  should  be  enjoined  only 
as  to  interest. 

[Ed.  Note.- For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |{  978,  979.*] 

E^rror  from  Superior  Court,  Ben  HUl  Ooan- 
ty;    U.  V.  Whipple,  Judge. 

Action  by  H.  A.  Burkbart  and  others 
against  the  City  of  Fitegerald  and  others. 
From  the  Judgment,  both  parties  bring  error. 
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Judgment  on  each  bill  of  exceptions  reversed 
in  part  and  affirmed  in  part. 

L.  Kennedy,  for  plaintiffs  in  error.  Jos.  B. 
Wall,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  on  eacb  bill  of 
exceptions  reversed  in  part  and  affirmed  in 
part.  All  tbe  Justices  concur,  except  HILL, 
J.,  not  presiding. 


(m  Oa.  860) 

BALL  et  aL  t.  WALSH. 
(Supreme  Court  of  Georgia.     Jan.  10,  1912») 

(Syllabus  by  the  Oawrt,) 

Landlobd  and  Tenant  (§  168*)— Negli- 
gence (S  136*)— Defects  in  Leased  Pbbm- 
isEs— Liability  fob  Pbbsonal  Injubiss— 

CONTBIBUTOBT   NEGLIGENCE— NONSUIT. 

If  the  plaintiff,  by  ordinary  care,  could 
have  avoidea  the  consequences  to  himself  caus- 
ed by  the  defendant's  negligence,  he  is  not  en- 
titled to  recover.     Civil  Code,  |  4426. 

(a)  This  doctrine  has  been  frequently  ap- 
plied in  actions  brought  by  tenants  against 
landlords  for  damages  sustained  by  tenants 
by  reason  of  landlord's  failure  to  keep  the 
rented  premises  in  repair,  as  they  are  bound 
to  do  under  the  statute  m  this  state.  Some 
of  the  cases  in  point  are  Miller  v.  Smythe,  92 
Ga.  154,  18  S.  E.  46;  Id.,  05  Ga.  288  (2),  22 
S.  E.  532;  Stack  v.  Harris,  111  Ga.  149,  36 
S.  E.  615;  Aikin  v.  Perry,  119  Ga.  263  {2),  46 
S.  E.  93;  Veal  v.  Hanlon,  123  Ga.  642,  51 
8.  E.  579;  Henley  v.  Brockman,  124  Ga.  10£^ 
53  S.  £.  672. 

(b)  The  question  of  negligence  is,  of  course, 
usually  one  for  the  jury.  Where,  however, 
the  allegations  of  a  petition  dearly  disclose 
that  the  plaintiff,  by  the  use  of  ordinary  care, 
could  have  avoided  the  consequences  to  him- 
self caused  by  the  defendant's  negligence,  the 
petition  is  subject  to  general  demurrer;  and 
where  such  fact  does  not  clearly  appear  from 
the  petition,  but  is  manifest  from  the  evidence 
submitted  on  the  trial  by  tiie  plaintiff,  a  non- 
suit  is  proper. 

(c)  In  an  action  brought  bv  a  tenant  and  his 
wife  against  a  landlord  for  damages  from  per- 
sonal injuries  sustained  by  the  wife  by  reason 
of  the  failure  of  the  defendant  to  keep  the 
rented  premises  in  repair,  the  following  facts 
appear  from  the  petition:  There  was  a  rear 
porch  to  the  rented  dwelling,  about  nine  feet 
from  the  ground,  and  on  this  porch  a  railing. 
The  "railinff  had  been  erected  for  a  great 
length  of  time,  and  was  old  and  rotten,  and 
many  of  the  balusters  had  fallen  out,  leaving 
the  rail  at  the  top  of  said  balusters  attached 
at  each  end  to  posts;  said  rail  being  attached 
by  old  and  rusty  nails,  and  the  rafling  itself 
was  old  and  rotten."  Prior  to  the  occasion 
when  the  injuries  alleged  were  sustained,  the 
plaintiffs  liaa  repeatedly  notified  the  defendant 
"of  the  defective  condition  of  said  *  ^  * 
railing,  and  had  received  from  [defendant's 
agent]  repeated  assurances  that  the  same  would 
be  repaired,  but  that  no  repairs  had  ever  been 
made  thereon  prior  to  the  time  the  tenant's 
wife  was  injured.  She  "is  a  very  fleshy  wo- 
man." and  "while  passing  along  said  back 
porch  *  *  *  leaned  slightly  against  said 
railing;  that  upon  her  domg  so  the  said  rail 
gave  way,  on  account  of  its  defective  condi- 
tion, and  on  account  of  the  fact  that  it  was 
old  and  the  nails  attaching  same  to  the  posts 
were  rusty**;  and  she  thereby  "was  precip- 
itated from  said  porch  to  the  ground  below, 
falliuK   upon   her   back,"   sustainiog  described  i 


and  severe  injuries,  which  caused  her  great 
pain  at  the  time.  Her  injuries  are  permanent) 
and  she  will  continue  to.  suffer  pain  therefromi 
and,  furthermore,  she  ml  permanently  be  ren- 
dered incapacitated  to  perform  her  household 
duties.  The  petition  further  alleged  that  she 
"was  without  negligence  in  leaning  against 
said  rail*'  Held  tnat,  notwithstanding  the  al- 
legation last  quoted,  to  the  effect  that  the  ten- 
ant's wife  was  not  negligent  in  leaning  against 
the  railing,  the  petition  was  clearly  subject  to 
general  demurrer,  and  the  court  did  not  err 
in  dismissing  the  same,  for  the  reason  that  the 
wife  of  the  tenant  by  ordinary  care  could  have 
avoided  the  consequences  to  herself  caused  by 
the  landlord's  alleged  negligence. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Gent  Dig.  ||_642.  643;  Dec  Dig. 
§  168;*  Negligence,  Cent.  Dig.  §{  277-^53;  Dec 
Dig.  I  136.*) 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Action  by  O.  H.  Ball  and  others  against 
Mrs.  S.  R.  8.  Walsh.  Judgment  for  defend- 
ant,  and  plaintiffs  bring  error.    Affirmed. 

W.  O.  Wilson,  for  plaintiffs  In  error^ 
Smith,  Hastings  &  Bansom,  for  defendant  in 
error. 

FISH,  C.  J  Judgment  affirmed.  All  the 
Justices  concur,  except  HILL^  J.^  not  pre- 
siding. 


(10  Qa.  App.  4M> 
RICE  T.  CITY  OF  MOUI/TRIB.  (No  8,878.) 
(Court  of  Appeals  of  Georgia.    Jan.  30,  1912.) 

(SffUahus  by  the  Court) 
Cbiuiual  Law  (|  1181*)— Gsbtiorabi— Dis* 

MISSAL. 

The  petition  for  certiorari  alleging  that 
bond  and  security  were  given  as  required  b/ 
law,  and  having  been  duly  sanctioned,  and  ft 
not  affirmatively  appearing  from  the  answer 
of  the  mayor,  or  otherwise  from  the  record, 
that  this  allegation  was  untrue,  the  court  erred 
in  dismissing  the  certiorari,  upon  the  ground 
that  bond  and  security  had  not  been  given  by 
the  applicant  as  required  by  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  t  1131.*] 

Error  from  Superior  Court,  Colqi^tt  Ooun- 
ty;  W.  E.  Thomas,  Judga 

W.  H.  Rice  was  convicted  of  violating  an 
ordinance  of  the  City  of  Moultrie.  From  an 
order  dismissing  petition  for  certiorari,  de- 
fendant brings  error.    Reversed. 

L.  L.  Moore,  for  plaintiff  in  error.  A.  B. 
Buxton  and  J.  D.  McKensle,  for  defendant 
in  error. 

RUSSELL,  J.  1.  So  far  as  appears  from 
the  record,  the  certiorari  bond  required  by 
law  had  been,  filed  with  the  clerk  of  the  mu- 
nicipal court  as  provided  by  law.  The  derk 
of  the  municipal  court  had  so  certified,  and 
this  certificate  was  attached  to  the  petition. 
The  answer  of  the  mayor,  while  not  af- 
firming, did  not  deny,  the  allegation  of  the 
petition  for  certiorari,  nor  the  certificate  of 
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the  clerk  of  the  mayor's  court;  consequent- 
ly it  was  error  to  dismiss  the  certiorari  up- 
on the  ground  that  the  clerk  of  the  mayor's 
court  had  not  approved  the  bond  filed  in  the 
case.  The  petition,  for  certiorari  alleged, 
and  the  certificate  of  the  clerk  of  the  may- 
or's court  confirmed  the  statement,  that  the 
very  bond  required  by  law  had  been  given, 
and  nothing  appears  in  the  record  to  dispute 
this  statement 

The  ruling  would  be  different  if  it  ap- 
peared from  the  record  that  the  judge  of  the 
superior  court,  as  he  can  do  (Stallworth  v. 
Mayor  and  Council  of  Macon,  125  Ga.  250, 
5^  S.  E.  142),  had  made  an  investigation  In- 
to the  facts  in  relation  to  the  bond,  and 
upon  such  investigation  had  discovered  (ei- 
ther because  of  failure  to  recite  the  proper 
conditions,  as  in  Roach  v.  Atlanta,  7  Ga. 
App.  172,  66  S.  E.  484,  or  because  it  was 
approved  by  the  mayor,  instead  of  the  clerk, 
or  for  any  other  reason)  that  the  bond  had 
not  been  given  as  required.  In  the  present 
case  we  learn  this  fact  from  the  brief  of  the 
counsel  for  the  defendant  in  error;  but  the 
fact  does  not  appear  from  the  record,  nor  is 
it  certified  in  the  bill  of  exceptions  that  such 
is  the  fact,  so  that  this  court  may  know  that 
such  is  the  truth  of  the  case,  and  that  for 
that  reason  the  Judge  of  the  superior  court 
dismissed  the  certiorari 

Judgment  reversed. 


(137  Oa.  325) 

WIMPEY  T.  SMART  et  aL 
(Supreme  Court  of  Georgia.    Jan.  9,  1912.) 

(8yllabu9  hy  the  Court,) 

1.  Easements  (|  24*) —  Creation  — Express 
Grant— Transfer. 

When  one  owning  land  sells  a  part  of  it, 
reserving  in  the  deed  an  alleyway  for  the  com- 
mon use  of  the  part  conveyed  and  the  part  re- 
served, and  subsequently  conveys  the  remain- 
der, giving  the  alleyway  as  a  boundary,  the 
right  of  common  of  easement  in  the  way  passes 
under  the  second  deed  as  appurtenant  to  the 
land  conveyed. 

[Ed.  Note.— For  other  cases,  see  Basements, 
Cent  Dig.  §S  64-69;   Dec  Dig.  |  24.*] 

2.  Easements  ({  32*)  —  Tbrmination  — Pbb- 
bcription. 

Where  the  grantee  in  the  first  deed  erects 
a  permanent  structure,  which  encroaches  upon 
a  i^ortion  of  the  alley,  which  is  continuously 
maintained  for  more  than  20  years  without  ob- 
jection, the  common  of  easement  on  that  por- 
tion of  the  alley  encroached  upon  is  lost  to  the 
grantee  in  the  second  deed  and  his  privies  in 
estate. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  S  84;  Dec  Dig.  {  32.*] 

3.  Covenants    (|   17*) —Implication  — De- 
scription. 

A  conveyance  by  the  executors  of  the 
grantee  in  the  second  deed  to  a  purchaser,  aft- 
er they  had  lost  the  common  of  easement  over 
that  part  of  the  alley  covered  by  the  structure, 
wherein  the  land  is  described  as  ^'commencing 
on  the  east  side  of  Peachtree  street,  at  the 
north  line  of  T.  K  Langston^s  lot,  and  extending 
thence  north  along  the  east  side  of  Peachtree 


street  forty-nine  (49)  feet  to  a  ten  (10)  foot 
joint  alley,  thence  east  along  said  alley  two 
hundred  (200)  feet  to  the  R.  C.  Mitchell  lot, 
thence  south  forty-nine  (49)  feet  to  T.  L. 
Langston*s  lot,  thence  west  along  said  L^ng- 
ston*s  line  two  hundred  (200)  feet  to  ths  be- 
ginning point,"  will  not  operate  so  as  to  imply 
a  covenant  of  easement  in  that  part  of  the 
alley  covered  by.  the  encroachment. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  S§  14-16;   Dec  Dig.  1 17.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Ellis,  Judge. 

Action  by  Harriet  E.  Smart  and  another, 
executors  of  A.  G.  Smart,  against  W.  E.  Wim- 
pey.  Judgment  for  plaintiffs,  and  defendant 
brings  error.    Affirmed. 

Dorsey,  Brewster,  Howell  &  Heyman,  for 
plaintiff  in  error.  Anderson,  Felder,  Roun- 
tree  &  Wilson,  for  defendants  In  error. 

EVANS,  P.  J.  The  defendants  in  error, 
Harriet  E.  Smart  and  Arthur  T.  Smart,  ex* 
ecu  tors  of  A.  G.  Smart,  on  April  1,  1908,  sold 
a  city  lot  to  W.  B.  Wimpey  for  $20,000.  The 
vendee  paid  $4,000  cash,  and  gave  his  notes 
for  the  remainder;  and  the  vendors  execut- 
ed to  him  a  bond  for  title,  obligating  them- 
selves to  make  a  good  and  sufficient  title  to 
the  premises  to  the  vendee  upon  his  payment 
of  the  balance  of  the  purchase  money.  In 
the  bond  for  title  the  premises  were  describ- 
ed as  "all  that  tract  or  parcel  of  land  lying 
and  being  in  the  city  of  Atlanta,  In  the  Four- 
teenth district  of  said  county,  and  being  a 
portion  of  land  lot  No.  fifty-one  (51),  and  de- 
scribed as  follows:  Commencing  on  the  east 
side  of  Peachtree  street,  at  the  north  line 
of  T.  L.  Langston^s  lot,  and  extending  thence 
north  along  the  east  side  of  Peachtree  street 
forty-nine  (49)  feet  to  a  ten  (10)  foot  joint  al- 
ley, thence  east  along  said  alley  two  hun- 
dred (200)  feet  to  the  R.  C.  MltcheU  lot, 
thence  south  forty-nine  (49)  feet  to  T.  L. 
Langston's  lot,  and  thence  west  along  said 
Langston's  line  two  hundred  (200)  feet,  to 
the  beginning  point,  and  having  thereon  a 
two-story  frame  dwelling  and  known  as  No. 
263  Peachtree  street,  between  Harris  and 
Baker  streets,  and  being  the  land  conveyed 
by  deed  from  Mrs.  Fowler  to  the  said  A.  G. 
Smart,  by  a  deed  recorded  in  Deed  Book 
F— 4,  page  18,  on  February  10,  1892."  The 
vendee  failed  to  pay  the  purchase-money 
notes  at  maturity,  and  the  vendors  brought 
suit  thereon.  The  defendant  pleaded  partial 
failure  of  consideration,  in  that  an  abutting 
landowner  had  made  a  permanent  encroach- 
ment on  tbe  alley,  which  encroachment  had 
existed  for  more  than  20  years,  and  reduced 
the  width  of  the  alley  at  the  place  of  en- 
croachment to  6%  feet  After  the  evidence 
was  closed,  a  verdict  was  directed  for  the 
executors  for  the  full  amount  of  the  notes 
sued  on.    Wimpey  excepted. 

[1  ]  It  appeared  on  the  trial  that  Mrs.  Flora 
Fowler  owned  a  lot  of  land  In  the  city  of 
Atlanta,   abutting  on   Peachtree  street  and 
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embracing  the  premises  sold  by  the  executors 
of  Smart  to  Wlmpey.  On  November  24,  1874, 
Mrs.  Fowler  conveyed  to  W.  L,  Goldsmith  a 
part  of  the  lot,  described  as  fronting  50  feet, 
more  or  less,  on  the  east  side  of  Peachtree 
street,  adjoining  the  land  of  Mrs.  Fowler  and 
Dougherty,  extending  back  200  feet  to  Mr. 
Mitchell's  lot,  with  a  10-foot  alley  between 
the  parties  to  the  deed,  ei^^tending  back  200 
feet,  for  the  mutual  benefit  of  both  parties 
to  the  deed,  unless  a  10-foot  alley  be  opened 
in  the  rear  of  the  lot  extending  from  Harris 
to  Baker  street;  then  said  10-foot  alley  shall 
be  for  the  exclusive  use  of  Goldsmith. 
Through  mesne  conveyances  the  title  to  this 
lot,  with  the  same  alley  privileges,  passed  to 
the  present  owner.  In  the  year  1876  or  1877 
Goldsmith,  the  then  owner  of  the  lot,  built  a 
house  on  it,  which  encroached  about  '4%  feet 
on  the  alley  between  Mrs.  Fowler  and  him- 
self, and  the  house  is  still  standing  as  orig- 
inally constructed.  On  February  10,  1892, 
Mrs.  Flora  Fowler  conveyed  to  A.  G.  Smart 
the  other  part  of  her  lot,  describing  the  land 
conveyed  as  "commencing  on  the  east  side  of 
Peachtree  street,  at  the  north  line  of  T.  L. 
Langston's  lot,  and  extending  thence  north 
along  the  east  side  of  Peachtree  street  49 
feet  to  a  lO-f^ot  joint  alley,  thence  east  along 
said  alley  200  feet  to  R.  C.  MitchelPs  lot, 
thence  south  49  feet  to  T.  L.  Langston's  lot, 
and  thence  along  said  Langston's  line  200 
feet  to  the  beginning  point"  When  the  ex- 
ecutors of  A.  G.  Smart  sold  to  Wimpey,  the 
owner  of  the  land  on  the  opposite  side  of  the 
alley  had  encroached  upon  the  alley  by  main- 
taining a  permanent  structure  thereon  for 
more  than  20  years.  The  encroachment  be- 
gan about  dO  feet  on  the  alley  from  Peach- 
tree  street,  projecting  in  the  alley  at  the 
furthest  point  4^  feet,  and  extending  down 
the  alley  about  35  feet;  and  neither  party 
controverted  that  the  abuttal  owner  had 
prescription  to  the  encroachment  Thus  it 
will  "be  seen  that  at  the  time  of  the  sale  to 
wimpey,  the  owner  of  the  lot  on  the  other 
side  of  the  alley  had  a  prescriptive  title  to 
the  encroachment  Under  these  circumstanc- 
es the  main  and  controlling  question  present- 
ed is  whether  the  description  of  the  land  as 
contained  in  the  bond  for  title  from  the  ex- 
ecutors of  Smart  to  Wimpey  is  sufllcient  to 
imply  a  covenant  of  easement  over  the  en- 
tire alley,  so  as  to  entitle  Wimpey  to  an  ap- 
portionment in  the  purchase  price  because  of 
the  encroachment  on  It  When  Mrs.  Flora 
Fowler  sold  a  part  of  her  lot  to  €k)ldsmith, 
reserving  a  10-foot  alley  for  their  Joint  use, 
and  subsequently  sold  to  Smart  the  remain- 
der of  her  lot,  the  right  of  common  of  ease- 
ment in  the  alley  passed  to  Smart  as  appur- 
tenant to  the  land  conveyed.  Taylor  v. 
Dyches,  69  Ga.  455.  And  Smart  was  entitled 
to  the  free  and  unobstructed  use  and  enjoy- 
ment of  the  alley.  Murphey  v.  Barker,  115 
Ga.  84,  41  S.  B.  585.  When  Smart  purchased, 
the  encroachment  made  by  Goldsmith,  the 
abuttal  owner,  had  existed  15  or  16  years; 


and  when  his  executor  sold  to  Wimpey,  the 
encroachment  had  continued  for  about  80 
years.  At  the  time  of  Wlmpey*s  purchase, 
his  vendors  had  lost  their  right  of  easement 
over  that  portion  of  the  alleyway  actually 
covered  by  the  house,  and  the  owner  of  the 
house  had  a  prescriptive  title  to  the  land  up- 
on which  it  rested. 

[21  Where  a  conveyance  of  land  calls  for  a 
street  or  alley  as  a  boundary,  if  the  grantor 
has  the  fee  of  the  land  thus  referred  to,  he 
is  estopped  to  deny  that  it  is  a  street,  and  a 
right  of  way  passes  to  the  grantee  by  impli- 
cation of  law.  Schrek  v.  Blun,  131  Ga.  489, 
62  S.  E.  705.  As  has  been  well  said  by  the 
Supreme  Court  of  Oregon:  "This  doctrine 
rests  upon  the  fact  that  the  grantor,  by  de- 
scribing the  land  as  bounded  by  a  way,  when 
he  is  the  owner  of  the  soil  under  the  way, 
intends  thereby  to  confer  upon  the  grantee, 
as  appurtenant  to  the  granted  premises,  the 
right  to  use  such  way,  and  whether  it  be 
deemed  to  operate  a'B  an  implied  grant  cove- 
nant, warranty,  or  estoppel  binding  on  the 
grantor,  his  heirs  or  assigns,  is  Immaterial.'* 
•Lankin  v.  Terwilliger,  22  Or.  100,  29  Pac. 
269.  The  necessity  that  the  grantor  own  the 
land  represented  as  a  street  before  a  cov^ 
nant  of  easement  over  It  can  be  implied  is 
apparent  In  the  absence  of  an  express  grant 
a  grantor  will  not  be  presumed  as  Intending 
to  pass,  as  an  appurtenance  to  the  land  con- 
veyed, an  easement  over  the  land  of  another. 
If  he  gives  a  street  or  way  as  a  boundary,  he 
will  be  estopped  by  his  deed  from  denying 
the  existence  of  the  street  or  way.  This 
estoppel  results  from  the  effect  to  be  given 
to  his  deed;  for  every  grant  should  be  so  con- 
strued as  to  give  the  grantee  the  benefits  In- 
tended to  be  conferred  by  the  grant  and  the 
grantor  will  not  be  permitted  to  close  up  the 
way  or  do  anything  that  will  defeat  or  es- 
sentially impair  this  grant  Parker  v. 
Framingham,  8  Mete.  (Mass.)  268.  When  a 
way  is  given  as  a  boundary,  the  implication 
of  a  grant  of  an  easement  Is  dependent  upon 
the  grantor's  ownership  of  the  servient  tee; 
nevertheless  he  is  estopped  by  his  deed  from 
contesting  with  his  grantee  the  latter's  right 
to  use  the  way,  whether  the  ownership  of 
the  servient  fee  be  in  him  or  in  another. 
This  distinction  has  not  always  been  clearly 
observed  in  the  cases  bearing  on  the  ques- 
tion, but  where  the  express  point  was  made 
the  distinction  was  noted  and  the  case  decid- 
ed accordingly.  In  Howe  v.  Alger,  4  AUen 
(Mass.)  206,  the  grantor  described  the  prem- 
ises conveyed  as  bounded  on  the  north  and 
south  by  certain  streets,  and  the  grantee 
sought  to  charge  the  grantor  in  damages  for 
a  breach  of  an  implied  covenant  as  to  the 
existence  of  these  streets.  The  breach  as- 
signed was  that  there  were  no  such  streets 
legally  laid  out,  or  any  right  of  way,  on  the 
north  and  south  sides  of  the  lot  The  gran- 
tor did  not  own  the  adjacent  land  described 
as  streets.    It  was  held  that  in  the  absence 
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of  an  express  covenant  that  there  were  such 
streets,  which  should  always  be  kept  open 
for  travel  or  the  use  of  the  grantee,  a  mere 
recital  in  the  boundary  of  a  street  as  one  of 
the  abuttals  would  not  operate  further  than 
an  estoppel,  as  to  the  grantor  and  those 
claiming  under-  him,  to  deny  the  existence  of 
such  street  or  way,  and  to  prevent  him  from 
interfering  with  the  grantee  in  the  use  and 
enjoyment  of  the  same;  and  Judgment  was 
given  for  the  defendant  In  Fulmer  v.  Bates, 
118  Tenn.  731,  102  S.  W.  900,  10  L.  R.  A. 
(N.  S.)  964,  121  Am.  St  Rep.  1059.  the  gran- 
tor described  the  land  as  bounded  on  the 
rear  by  a  20-foot  alley.  There  was  no  such 
alley,  nor  did  the  grantor  own  the  adjacent 
land.  The  grantee  sued  to  recover  damages 
for  an  alleged  breach  of  an  Implied  covenant; 
and  the  court  held  that  where  land  in  a  deed 
is  bounded  by  a  way,  if  the  grantor  does  not 
own  the  land,  no  covenant  will  be  implied 
from  the  reference.  And  this  doctrine  is  rec- 
ognized in  1  Tiedeman  on  Real  Property,  S 
601;  8  Washburn  on  Real  Property,  485. 

[8]  In  the  instant  case  the  easement  over 
tliat  part  of  the  alley  encroached  upon  had 
been  lost  on  account  of  20  years'  adverse  pos- 
Sjession,  and  the  abuttal  owner  had  a  prescrip- 
tive title  to  it  Therefore,  at  the  time  of  the 
execution  of  the  bond  for  title  by  Smarts  ex- 
ecutors to  Wimpey,  the  title  to  the  soil  un- 
der the  encroachment  was  not  iu  the  ven- 
dors, and  no  covenant  of  easement  will  be 
implied  from  the  reference  to  the  10-foot  al- 
ley as  a  boundary.  We  do  not  think  that 
the  word  "joint,"  in  describing  the  alley, 
gives  to  the  transaction  a  legal  effect  differ- 
ent to  that  if  the  word  had  been  omitted. 
The  word  "joint**  denotes  restrictiou  rather 
than  enlargement  in  the  use  of  the  easement 
Th«  vendee  set  up  in  his  plea  the  vendors* 
assurance  that  the  northern  boundary  was 
an  alley  10  feet  wide  throughout  and  extend- 
ed that^  width  the  full  depth  of  the  lot,  and, 
having  complete  confidence  in  the  statements 
and  representations  made  by  the  vendors, 
and  the  description  of  the  alley  as  laid  in 
the  bond  for  title,  he  accepted  the  bond  for 
title  and  closed  the  trade.  We  construe  the 
plea  and  the  evidence  ,in  support  of  it  to 
mean  that  the  vendors  sold  a  lot  abutting  on 
a  10-foot  alley,  an  easement  in  which  was 
implied  as  appurtenant  to  the  land,  and  that 
the  appurtenance  was  less  extensive  in  scope 
than  the  description  in  the  deed,  and  that 
for  this  reason  there  was  a  breach  of  the 
implied  covenant  of  easement  As  we  have 
attempted  to  demonstrate,  there  has  been  no 
breach  of  the  implied  easement  The  evi- 
dence falls  far  short  of  showing  any  deceitful 
representations,  or  that  the  vendee  was  pre- 
vented by  the  vendors  from  knowing  of  the 
encroachment,  even  if  he  did  not  actually 
know  the  condition  of  the  alley  at  the  time 
of  his  purchase.  The  rulings  upon  evidence 
were  in  harmony  with  the  rule  of  law  which 


we  have  applied  in  reaching  oar  decision  in 
the  case.  The  evidence  demanded  the  ver- 
dict 

Judgment  affirmed.     All  the  Juaticea  con- 
cur, except  HILL,  J.,  not  presiding. 


(10  Ga.  App.  347) 
GARLAND  v.  RUMBLE.     (No.  3,611.) 
(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(8yllahU8  &y  the  Court.) 

Appeal  and  Error  (§  1002*)— Re  view— Oon- 
FLicTiNO  Evidence. 

A  client  sued  his  attorney  to  recover  an 
amount  of  money  had  and  received  by  the  at- 
torney for  the  client's  benefit.  The  chent  plac- 
ed in  the  hands  of  the  attorney  a  note  for  col- 
lection. The  latter  collected  the  note,  and  re- 
tained half  of  the  amount  as  a  fee  for  his  serv- 
ices.  The  client  contended  that  he  had  made 
no  contract  for  fees,  and  the  attorney  was  en- 
titled only  to  a  quantum  meruit  for  his  serv- 
ices. The  attorney  claimed  that  he  had  a  ver- 
bal contract  which  entitled  him  to  retain  one- 
half  of  the  amount  collected.  This  was  the  sole 
issue  in  the  case,  and  the  jury  found  in  favor 
of  the  client  and  no  error  of  law  is  complain- 
ed of.  As  repeatedly  ruled,  the  verdict  settled 
the  issue  of  fact  and  this  court  cannot  inter- 
fere. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3035-3037;  Dec.  Dig.  | 
1002.»] 

Error  from  Superior  Court*  Pike  County; 
R.  T.  Daniel,  Judge. 

Action  by  S.  Rumble  against  J.  J.  Gar- 
land. Judgment  for '  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

E.  G.  Armistead  and  J.  J.  Garland,  for 
plaintiff  in  error.  J.  M.  Smith,  for  defend- 
ant in  error. 

HILL,  C.  J.    Judgment  afHrmed. 


(10  Ga.  App.  273) 

SEABOARD  AIR  LINE  RY.  CO.  et  at  Y. 
HUNT.     (No.  3,344.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 
(SyUaVw  by  the  Court.) 

1«   SUFFIOIBNCT  OF  EVIDENCE. 

The  evidence  authorizes  the  verdict 

2.  Master  and  Servant  (S  22S*)~lNjnuiBa 
TO  Servant— Contributory  Neqliqencb— 
Statutory  Provisions. 

Under  Civil  Code  1910.  |  2782  et  bb^.,  an 
employ^  (or  one  in  his  right),  suing  for  injuries 
inflicted  upon  him  by  the  alleged  negligent  acts 
of  fellow  servants  in  railway  employments,  is 
not  barred  from  his  recovery  by  contributory 
negligence;  unless  it  amounts  to  a  failure  to 
exercise  ordinary  care. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  670,  671;    Dec  Dig.  { 

228.»1 

3.  Master  and  Servant  (|  243*)— Injttries 
TO  Servant— Contributory  Neqlioencb— 
Violation  or  Rule. 

Contributory  negligence  on  the  employe's 
part  may  consist  in  a  violation  of  a  valid  rule 
promulgated  by  his  employer.  However,  when 
an  employer  offers  in  evidence  a  rule  for  the 
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purpose  of  showing  that  the  employ^  has  been 
guilty  of  negligence  by  violating  it,  the  employ 6 
may  avoid  the  effect  of  it  by  showing  that  the 
nuister  made  it^  not  in  good  faith  and  with  the 
intention  that  it  should  be  obeyed,  but  merely 
fo^r  the  purpose  of  shielding  himself  behind  it 
in  the  event  that  an  employ^,  expected  to  vio- 
late it,  is  injured,  or  may  show  that  the  em- 
ployer has  waived  or  abrogated  the  rule  by 
knowingly  allowing  continuous  and  customary 
violations  of  it  by  his  employ^  generally. 

(a)  Where  a  railway  company  promulgates 
rules  for  the  guidance  of  its  employes,  they 
will  be  most  strongly  construed  against  the 
company;  and,  if  it  be  doubtful  whether  they 
cover  the  act  in  question,  they  will  not  be  suf- 
ficient to  render  that  act,  if  conunitted  by  the 
servant,  negligence  per  se. 

(b)  If  it  be  at  all  doubtfiil  at  to  whether 
the  rule  was  intended  to  apply  to  a  particular 
kind  of  service,  and  it  is  shown  that  both  before 
and  after  its  promulgation  that  service  had 
been,  with  the  master  s  knowledge,  constantly 
performed  by  the  employes  in  violation  of  the 
terms  of  the  rule,  the  evidence  of  the  practice 
of  the  employes  in  this  respect  is  relevant*  not 
only  where  a  waiver  of  the  rule  is  relied  on 
to  prove  the  waiver,  but  also  to  aid  in  the  con- 
struction of  the  rule  itself. 

[Ed.  Note.~For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  682,  759-775;  Dec.  Dig. 
I  243.*] 

4.  DxposmoHa  (|  90*)— Un  a0  Etidxncb— 

PBESENCE  of  WITNKS8K8. 

Depositions  of  a  witness  taken  under  pro- 
visions of  the  Civil  Code  for  use  in  a  pending 
case  may,  in  the  discretion  of  the  court,  be 
read  in  evidence,  notwithstanding  the  presence 
of  the  witness  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  |§  248-260;   Dec  Dig.  |  00.»] 

£.  Tbial  (|  103*)  —  iNstBuoTzoNS  —  Expres- 
sion OF  Opinion. 

For  the  court  to  state  to  the  Jury  the 
allegations  of  the  petitioner  and  the  insistences 
of  counsel  is  not  violative  of  the  Code  section 
against  the  judge's  expressing  or  intimating  an 
opinion  upon  the  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §t  436-438;    Dec  Dig.  I  193.*] 

,  <L  No  Ebbob— New  Tbial  Refused. 

The  trial  was  free  from  error,  and  no  rea- 
son appears  for  granting  a  new  trial. 

Error  ttom  City  Court  of  Cordele;  B.  F. 
Strosier,  Jndge. 

Action  by  Mrs.  C.  B.  Htint  against  tbe 
Seaboard  Air  Line  Railway  Company  and 
others.  Judgment  for  plalntiif,  and  certain 
defendants  bring  error.    Affirmed. 

Hunt  was  a  yardmaster  in  tbe  service  of 
the  defendant  company  at  Cordele.  On  July 
10,  1910,  which  was  Sunday,  he  received  in- 
structions to  switch  certain  cars  containing 
perishable  freight.  In  order  that  their  for- 
warding might  be  expedited.  In  order  to  place 
these  cars,  what  is  known  as  a  "flying 
switch*'  was  made.  Hunt  was  on  the  foot- 
hoard  of  the  engine  for  the  purpose  of  unloos- 
ing the  freight  cars  from  the  engine,  in  order 
that  they  might  take  one  track  while  the  en- 
^ne  took  the  other.  A  switchman  was  placed 
at  the  switch  stand  in  order  to  turn  the 
switch  between  the  time  of  the  passage  of 
the  engine  and  the  time  of  the  passage  of 
the  cars.    As  the  engine  was  passing  over 


the  switch.  It  became  derailed  and  threw 
Hunt  from  It,  and  he  fell  so  that  In  his  ef- 
forts to  extricate  himself  he  got  Into  such  a 
position  that  the  moving  freight  cars  struck 
him,  ran  over  him,  and  killed  him.  Hunt's 
widow  sued  the  company,  its  section  fore- 
man, the  engineer  In  charge  of  the  locomotive, 
and  the  switchman  who  handled  the  switch. 
The  grounds  of  negiigence  alleged  were:  (1) 
That  the  section  foreman  had  allowed  the 
switch  points  to  become  so  worn  that  the 
switch  "split"  when  the  engine  ran  over  It; 
(2)  that  the  switchman  moved  the  switch 
while  the  engine  was  upon  It,  so  that  the 
forward  wheels  took  one  track,  while  the 
other  wheels  took  the  other;  ^)  that  the 
engineer  was  running  at  an  excessive  speed, 
so  that  when  the  switch  was  "split,"  by 
reason  of  Its  worn  condition,  or  by  reason  of 
its  being  moved  by  the  swltdiman,  the  injury 
occurred.  The  company  was  also  charged 
with  negligence  on  account  of  each  and  all 
of  the  acts  of  these  separate  employes.  At 
the  trial  the  plaintiff  abandoned  Its  charge  of 
negligence  as  to  the  worn  condition  of  the 
switch,  and  dismissed  the  section  foreman 
from  the  case.  The  jury  found  a  verdict 
against  the  company  and  the  switchinan,  ex- 
onerating the  engineer.  This  verdict.  In  the 
light  of  the  charge  of  the  court  and  of  the 
evidence.  Is  necessarily  to  be  construed  as  a 
finding  that  the  only  act  of  negligence  es- 
tablished was  that  the  switchman  moved 
the  switch  while  the  engine  was  in  passage 
over  It  and  that  the  engineer  was  not  guUty 
of  operating  the  train  at  an  excessive  speed. 
This  ftict  renders  It  unnecessary  for  us  to 
discuss  or  decide  some  of  the  points  made 
in  the  record  relating  solely  to  the  other 
features  of  the  case,  which  were  eliminated 
by  the  jury's  finding  in  favor  of  the  company 
as  to  all  grounds  of  negligence  except  the 
act  of  the  switchman.  The  defendants  who 
were  found  liable,  having  made  a  motion  for 
a  new  trial,  which  was  overruled,  bring  er- 
ror. 

W.  H.  McKenzie  and  E.  A.  Hawkins,  for 
plaintiffs  in  error.  F.  G.  Boatright  and  J.  T. 
Hill,  for  defendant  in  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  [1]  Without  going  into  details,  It  is 
sufficient  to  say  that  the  evidence  was  in 
conflict  as  to  whether  the  switchman  moved 
or  could  have  moved  the  switch  while  the 
engine  was  in  passage.  On  this  point  the 
verdict  of  the  Jury  is  conclusive.  The  only 
other  question  raised  by  the  general  grounds 
is  whether  the  plaintiff  himself  was  guilty 
of  such  contributory  negligence  as  to  bar  a 
recovery  on  his  part.  Without  enlarging 
upon  the  discussion  of  this  question  at  pres- 
ent, we  will  simply  say  that  the  evidence 
was  such  as  to  Justify  the  verdict  and  that 
the  verdict  is  not  without  evidence  to  sup- 
port  it     The  case   was   determinable,  not 
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onder  the  old  law,  which  required  an  em- 
^>loy6,  or  one  suing  on  his  behalf,  to  show 
that  he  was  free  from  fault,  or  he  could  not 
recover  for  an  injury  Inflicted  by  the  act 
of  a  fellow  servant,  but  was  governed  by 
the  new  rule,  now  embodied  in  Civil  Code 
1910,  S{  2782-2787.  inclusive. 

[2]  2.  The  plaintiffs  In  error  contend  that 
there  was  no  issue  as  to  the  plaintiff*s  con- 
tributory negligence;  that  concededly  he 
was  guilty  of  such  contributory  negligence, 
amounting  to  a  failure  to  exercise  ordi- 
nary care,  as  to  bar  a  recovery  under  Civ- 
il Code  1910,  i  2783.  Under  that  section, 
contributory  negligence  amounting  to  a  fail- 
ure to  exercise  ordinary  care  will  abso- 
lutely bar  recovery,  while  contributory  neg- 
ligence of  a  less  degree  will  diminish  the 
recovery. 

[8]  3.  The  insistence  of  counsel  is  that  in- 
asmuch as  the  petition  alleges  that  the  plain- 
tiff was  engaged  in  making  a  *'flying  switch*' 
at  the  time  he  met  his  death,  and  inasmuch 
as  it  was  shown  on  the  trial  that  the  com- 
pany had  a  rule,  known  to  him  and  agreed 
to  by  him,  prohibiting  the  making  of  a  ''fly- 
ing switch,"  his  engagement  in  that  act  was 
necessarily  contributory  negligence,  and  was 
as  a  matter  of  law  the  proximate  cause  of 
his  injury.  The  defendant  in  error  resists 
this  contention  with  the  counter  contention 
that  the  making  of  the  "flying"  switch  was 
a  remote,  and  not  the  proximate,  cause  of 
the  injury;  that  the  proximate  cause  was 
the  switchman's  negligent  act  in  turning  the 
switch  under  the  engine;  also  that  the  rule 
of  the  company  upon  the  subject  did  not 
apply  to  switch  engines  handling  cars  In  the 
yards,  but  only  to  trains,  in  the  sense  that 
that  term  is  deflned  in  the  rules  of  the  com- 
pany; and,  further,  that  if  any  such  rule 
was  ever  applicable  to  the  plaintiff.  It  had 
been  abrogated  by  reason  of  the  company's 
allowing  its  continuous  and  constant  viola- 
tion by  its  employes.  We  are  of  the  opin- 
ion that  it  was  probably  a  question  for  the 
Jury  as'to  whether  the  making  of  a  "flying" 
switch  was  or  was  not  so  connected  with  the 
act  of  the  switchman  as  to  make  it -at  least 
a  part  of  the  proximate  cause.  But,  be  this 
as  it  may,  there  was  certainly  enough  evi- 
dence in  the  record  to  Justify  the  Jury  in 
flnding  that  this*  practice  of  making  "flying" 
switches  had  gone  on  for  such  a  length  of 
time  and  with  such  knowledge  on  the  com- 
pany's part  as  to  indicate  that  the  rule  was 
not  made  for  the  purpose  of  having  it  obey- 
ed, and  that,  if  It  ever  had  validity,  it  had 
been  waived.  No  proposition  is  better  set- 
tled by  this  court  and  by  the  Supreme  Court 
than  that  if  a  railroad  company  makes  rules, 
not  for  the  purpose  of  having  them  obeyed, 
but  merely  for  the  purpose  of  shielding  them- 
selves behind  them  in  the  event  that  an  em- 
ploy6  is  injured  in  violating  them,  the  rules 
will  be  disregarded  by  the  court,  and,  fur- 
ther, that  an  abrogation  or  waiver  of  the 
LUle  may  be  established  by  proof  that  it  was 


constantly  and  continuously  violated  with 
the  knowledge  of  those  officers  whose  duty 
it  was  to  enforce  it  and  with  their  apparent 
acquiesence.  In  this  case  the  particular  rul^- 
was  promulgated  in  1908,  but  a  similar  rule 
had  been  in  effect  previously,  and  continuous 
violations  of  it  were  shown,  both  before  and 
after  the  year  1909. 

Specific  objection  is  made  to  the  evidence 
tending  to  show  a  violation  before  1908,  and 
also  to  such  of  the  evidence  as  tended  to  show 
a  violation  after  the  death  of  the  employ^ 
in  this  case.  But  we  think  that  this  evidence 
was  admissible.  It  is  doubtless  true  that 
where  a  railway  company,  having  promulgat- 
ed a  rule  and  having  allowed  it  to  become 
abrogated  by  allowing  its  violation,  but  be- 
ing desirous  of  stopping  the  practice  forbidden 
by  it,  may  repromulgate  the  rule,  notifying 
the  employes  tiiereaf ter  that  obedience  will  be 
insisted  on,  and  may  thus  give  validity  from 
that  time  forward,  so  as  to  make  a  further 
violation  of  it  negligence  on  the  employe's 
part,  provided  that  the  company  does  thereaft- 
er in  good  faith  insist  on  obedience.  But 
where,  under  the  rule  as  originally  promulgat- 
ed, customary  violations  took  place  with  the 
company's  knowledge,  and  thereafter  the  same 
rule  is  again  promulgated,  and  no  change  of 
practice  is  insisted  on,  and  the  same  practice 
of  violation  continues,  the  inference  becomes- 
almost  irresistible  that  the  second  promulga- 
tion was  intended  to  have  no  greater  effect 
than  the  first  pron^dgation  had;  that  the 
company  did  not  intend  in  good  faith  to  en- 
force it  The  past  attitude  of  the  company 
becomes  strongly  illustrative  of  its  attitude 
under  the  rule  as  reissued. 

Besides,  it  is  not  at  all  clear  in  this  case 
that  this  rule  ever  had  applicability  to  a 
yard  engine.  Of  course,  the  general  doc- 
trine is  that  the  rules  are  to  be  constructed, 
most  strongly  against  the  company  promul- 
gating them.  In  the  rule  book  of  the  com- 
pany this  particular  rule  forbidding  run- 
ning switches  was  known  as  rule  No.  1(M  (e)^ 
and  appeared  under  the  head  of  "Movement 
of  Trains."  These  same  rules  give  a  set  of 
definitions  by  which  the  particular  rules  are 
to  be  construed,  and  the  following  defini- 
tions are  to  be  found:  "Train:  An  engine, 
or  more  than  one  engine,  coupled,  with  or 
without  cars,  displaying  markers."  "Yard 
engine:  An  engine  assigned  to  yard  service 
and  working  within  yard  limits."  And  rule 
No.  18  provides  that  "yard  engines  will  not 
display  markers,"  thus  evincing  an  inten- 
tion that  a  yard  engine  is  not  to  be  regard- 
ed as  a  train,  while  working  within  yard 
limits  (as  the  engine  in  the  present  case  was- 
working).  And  if  rule  No.  104  (e),  relating 
to  "fiying"  switches,  refers  only  to  the  move- 
ment of  trains,  as  it  seems  to  do  by  being 
placed  under  that  head,  it  was  not  the  in- 
tention of  the  rules  to  forbid  such  engines,, 
working  within  yard  limits,  from  making 
"flying"  switches.  It  is  true  that  this  same 
rule  appeared  in  the  time-table  furnished  to* 
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employes;  but  tbls  tlme*table  itself  made 
reference  to  the  general  rules  of  the  com- 
pany and  purported  to  quote  largely  from 
them,  and  it  seems  only  fair  to  construe  the 
rules  as  found  In  the  time-table  in  connec- 
tion with  the  rule  as  found  in  the  rule 
book. 

The  jury  were,  therefore,  authorized  to 
'find  that  the  company  did  not  intend  for 
this  rule  to  apply  to  its  yard  engines;  this 
inference  being  supported  both  by  the  am- 
biguous form  in  which  the  rule  was  promul- 
gated and  by  the  practice  of  the  employes 
of  making  "flying"  switches  in  the  yards 
with  the  knowledge  of  the  company's  offi- 
cers. This  being  so,  it  cannot  be  said  that 
the  making  of  the  ''flying"  switch  was  the 
proximate  negligent  cause  of  the  Injury. 
The  jury  might  have  found  that  in  the  ab- 
sence of  a  rule  on  the  subject  the  making 
of  a  "flying"  switch  was  negligence;  but 
this  question  was  fairly  submitted  to  them, 
and  they  found  to  the  contrary.  And,  as  we 
have  said  before^  the  jury  found  that  the 
immediate  cause  of  the  injury  was  the 
switchman's  negligent  act  In  turning  the 
switch  under  the  engine  as  It  was  passing. 
In  this  Tiew,  the  making  of  the  **flying" 
switch  was  a  mere  condition  of  the  injury, 
and  the  negligent  turning  of  the  switch  the 
juridic  cause  This  disposes,  not  only  of 
one  phase  of  the  question  presented  by  the 
general  grounds,  but  also  controls  a  number 
of  the  special  grounds  of  the  motion  for  a 
new  trial. 

[4]  4.  The  testimony  of  one  of  the  wit- 
nesses for  the  plaintiiT  had  been  taken  by 
deposition.  The  defendant  objected  to  this 
deposition  being  read,  because  the  witness 
was  present  in  court;  the  insistence  being 
that  he  should  have  been  put  upon  the  stand, 
that  he  might  subject  him  to  cross-examina- 
tion. The  point  is  directly  ruled  against  the 
plaintiff  in  error  by  the  Supreme  Court  in 
the  case  of  W.  &  A.  R.  Co.  j,  Bussey,  95 
Ga.  584,  23  S.  B.  207.  The  party  toking  the 
depositions  has  the  right  to  read  them,  not- 
withstanding the  presence  of  the  witness  at 
the  trial,  and,  if  the  opposite  party  desires 
to  cross-examine  the  witness,  it  is  his  priy- 
llege  to  call  him  to  the  stand  for  that  pur- 
pose. 

[6]  5.  Error  is  assigned  upon  the  court's 
stating  to  the  jury  the  contritions  of  the 
plaintiff  as  made  in  her  petition  and  as  in- 
sisted on  by  her  counsel  at  the  trial;  the 
insistence  being  that  this  is  violative  of 
the  statute  which  prohibits  the  judge  from 
expressing  any  opinion  upon  the  facts  of 
the  case.  It  has  been  repeatedly  held  that 
this  form  of  instruction  is  not  violative  of 
the  statute. 

[6]  6.  There  are  several  assignments  of 
error  relating  to  the  refusal  of  certain  writ- 
ten requests  to  charge.  We  have  examined 
these  carefully  in  connection  with  the  gen- 


eral charge,  and  we  find  that,  so  far  as  they 
were  pertinent  and  legal,  ttiey  were  full; 
covered.  Indeed,  the  charge  of  the  court  U 
one  of  the  most  magnificent  presentations  of 
the  law  governing  cases  of  this  character 
that  it  has  ever  been  our  privilege  to  re- 
view. It  was  full,  fair,  lucid,  and  errorless. 
In  flne^  the  case  was  fairly  tried  through- 
out, and  while  the  verdict  (for  $15,000)  18 
rather  large,  it  is  not  excessi^Ve  or  beyond 
what  the  evidence  authorizes.  We  see  no 
ground  for  setting  it  aside. 
Judgment  afl^med. 

(10  G&.  App.  647) 

J.  L  CASE  THRESHING  MACH.  CO.  T. 
EZZELL.     (No.  3,369.) 

((Dourt  of  Appeals  of  Georgia.    Jan.  80,  1912.) 
(SyUahui  by  the  Oourt.) 

OVBBBULINQ   DEMTJBBEB. 

The  allegatioDs  of  the  petition,  if  proved, 
in  the  absence  of  a  defense,  would  authorize  a 
recovery  of  the  damages  claimed,  and  there 
was  no  error  in  overruling  the  demurrer. 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  J.  C.  Ezzell  against  the  J.  I.  Case 
Threshing  Machine  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
flrmed. 

Payne,  little  &  Jones,  for  i^aintiff  In  error. 
Stiles  Hopkins  and  I.  F.  Mundy,  for  defend- 
ant in  error. 

HILL,  O.  J.    Judgment  aflOrmed. 

POTTLE,  J.,  not  presiding. 


(10  Qa.  App.  64») 

PBTERSON  V.  STALVEY.    (No.  8,445.) 
(Court  of  Appeals  of  Georgia.     Jan.  30,  1912.) 

(SyUalus  hy  the  Court.) 

LanoIiObd  and  Tenant  (|  1(J7*)— Lxabiijtt 
OF  Landlobd— Danq-ebous  Pbekisbs. 

The  petition  of  the  plaintiff  in  the  court 
below  alleged  that  one  Joe  Teaser  was  the  ten- 
ant of  the  defendant.  If  this  statement  had 
been  proved  by  any  evidence,  the  verdict  would 
have  been  supported  as  to  this  point,  because 
the  duty  devolved  upon  the  landlord  to  keep  his 
premises  in  such  condition  as  would  protect  the 
safety  of  his  tenants,  and  of  live  stock  being 
used  by  them  as. well.  Ho.wever  the  evidence 
in  this  case,  both  for  plaintiff  and  defendant,  es- 
tablished, without  contradiction,  that  Joe  Teas- 
er was  not  the  tenant  of  the  defendant  in  the 
court  below,  but  a  trespasser,  attempting  to  oc- 
cupy the  premises  of  the  landlord  without  his 
permission  or  knowledge,  and,  under  the  facts 
appearing  in  the  record,  no  duty,  with  reference 
to  the  sidety  of  Joe  Teaser  or  of  the  horses  he 
was  driving,  devolved  upon  the  landlord,  other 
.than  that  of  not  willfully  and  wantonly  injur- 
ing them.  Moreover  the  fright  of  the  horses 
appears  to  have  been  the  proximate  cause  of 
the  injury,  and  this  is  not  traceable  to  the 
presence  of  the  open  well.  I\)r  these  reasons 
the  verdict  was  unsupported  by  the  evidence, 
and  a  new  trial  should  have  been  granted.    The 
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facts  of  the  present  case  distiiuniish  it  from 
Bailey  ▼.  Danaway,  8  Ga.  App.  718,  70  S.  B. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  S|  tMS8-«79;  Dec.  Dig.  i 
167.*] 

Error  from  City  Court  of  Douglas;  J.  C. 
McDonald,  Judge. 

Action  by  Jas.  Stalyey  against  B.  Peter- 
son. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

F.  Willis  Dart,  for  plaintiff  in  error. 
O'Steen  &  Wallace,  for  defendant  in  error. 

RUSSELL^  J.    Judgment  reversed. 

POTTLE,  J.,  not  presiding. 


(10  Oa.  App.  417) 

ODTTS  V.  WATT-HARLEY-HOLMES  CO. 

(No.  8,204.) 

iCourt  of  Appeals  of  Georgia.     Jan.  80,  1912.) 

(SyUahm  ly  the  Court,) 
Appeal  and  Ebbob  (|  1006*)— Review— Suo- 

OESSIVE  YEBDICTB. 

The  evidence,  though  conflicting,  supported 
Che  verdict  rendered,  and  none  of  the  assign- 
ments of  error  are  of  suflldent  materiality  to 
have  required  the  grant  of  a  new  trial.  This 
Terdict  being  the  second  verdict  in  behalf  of 
(he  plaintiff,  and  being  approved  by  the  trial 
judge,  it  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  if  8951-8954;  Dec  Dig.  i 
1006.*] 

Error  flrom  Superior  Court,  Wilcox  Coun- 
ty; U.  y.  Whipple.  Judge. 

Action  by  the  Watt-Harley-Holmes  Com* 
pany  against  BUdrldge  Cutta.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

M.  B.  Cannon  and  Max  E.  Land,  for  plain- 
XVS.  in  error.  Hal  Lawson,  for  defendant  in 
error. 

RUSSELL,  J.    Judgment  affirmed. 

POTTLE,  J.,  not  presiding. 


(10  Oa.  App.  248) 

flLAUFMAN  T.  SEABOARD  AIR  LINE  RY. 

et  al.     (No.  8,260.) 

» 

(Gonrt  of  Appeals  pf  Georgia.    Jan.  15,  191^2.) 

(ByUabuM  by  the  CourL) 

1.  Carbicbs    (I    76*)  —  Tbansportation    of 
Goods— OoNVEBsiON  bt  Cabbieb. 

The  owner  of  certain  goods  delivered  them, 
through  his  agents,  to  a  common  carrier  for 
transportation,  and  the  agents  took  bill  of  lad- 
ing therefor  in  their  own  names.  When  the 
j(oods  arrived  at  destination,  the  agents  through 
whom  the  shipment  had  been  made  refused  to 
deliver  the  bill  of  lading  to  the  owner  of  the 
lioods;  but  he  demanded,  nevertheless,  that  the 
carrier  make  delivery  to  him.  The  carrier  re- 
fused to  deliver  to  him  unless  he  would  produce 
the  bill  of  lading.  Held^  that  the  carrier's  re- 
fusal to  deliver,  under  the  circumstances  stated. 


did  not  constitute  a  conversion,  and  Oiat  the 
owner  of  the  goods  could  not  maintain  bail 
trover  against  the  carrier  for  them. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Dec.  Dig.  S  76.*] 

2.  RXPLXyiN    (S     124*)  — PB0CECDIN08  — Baii» 

Tbovebt— Liabilities  on  Bond. 

If  the  plaintiff  Id  bail  trover  replevies  the 
property  in  controversy,  on  the  defendant's  fail* 
ure  to  do  so,  and  at  the  trial  of  the  case  suffera 
nonsuit,  the  defendant  may  enter  up  judgment 
against  the  plaintiff  and  the  sureties  on  faia 
bond  for  the  value  of  the  property;  and  if  the 
defendant  is  content  with  the  value  stated  in 
the  plaintifiTs  affidavit  to  obtain  bail,  no  further 
proof  or  assessment  of  value  is  necessary. 

[Ed.  Note.— For  other  cases,  see  Replevin,. 
Dec.  Dig.  S  124.*] 

8.  Replevin  (|  119*)  —  Pbooeedings  —  Bail. 
Tboveb— Liabilities  on  Bond. 

The  principle  stated  in  the  immediately  pre- 
ceding headnote  is  applicable,  notwithstanding^ 
the  defendant  may  not  claim  any  title  to  tbV 
property,  and  only  holds  possession  for  some 
special  jpurpose  or  under  some  limited  right  or 
title.  The  money  recovered  by  the  defendant 
through  judgment  is  held  for  the  benefit  of  all 
persons  having  lawful  claims  to  or  upon  the- 
property,  accordingly  as  their  respective  inter- 
ests may  appear. 

[Ed.  Note.— For  other  cases,  see  Replevin,. 
Dec.  Dig.  §  119.  ♦] 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  E.  H.  Kaufman  against  the  Sea- 
board Air  Line  Railway  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings- 
error.    Affirmed. 

Kaufman,  being  about  to  move  from  Nor- 
folk, Va.,  to  Atlanta, .  Ga.,  engaged  Jones  dt 
Co.  to  crate  and  pack  his  fumiture  and  to- 
shlp  it  to  him  at  Atlanta.  Jonee  &  Oo.  ship- 
ped the  goods  by  the  SeAboard  Air  Line  Rail- 
way, taking  the  bill  of  lading  In  their  own 
names.  They  attached  this  bill  of  lading  to* 
a  draft  for  the  amount  which  they  claimed 
Kaufman  owed  them  for  their  services  In. 
packing  and  crating  the  goods  and  for 
freight  charges  paid  by  them  on  the  ship- 
ment. When  the  goods  arriyed  In  Atlanta,. 
Kaufman  demanded  them  of  the  railway 
company;  but  delivery  was  refused  on  the 
ground  that  he  did  not  produce  the  bill  or 
lading.  He  claimed  that  the  goods  had  not 
been  properly  packed,  and  that  by  reason* 
of  the  negligence  of  Jones  &  Co.  In  this  re- 
spect the  shipment  had  suffered  damage  In- 
excess  of  the  amount  of  their  charges.  He- 
therefore  declined  to  pay  the  draft  drawn  on< 
him  by  Jones  ft  Co.,  and  hence  did  not  gel 
possession  of  the  bill  of  lading,  so  that  he- 
could  produce  it  in  response  to  the  railway 
company's  demands.  Thereupon  he  brought 
ball  trover  against  the  railway  company 
tod  its  local  agent;  and,  upon  the  company's- 
refusal  to  replevy,  the  plaintiff  gave  bond- 
in  terms  of  the  statute  and  took  the  goods. 
At  the  trial,  the  facts  appearing  substantial- 
ly as  has  been  stated,  the  court  awarded' 
nonsuit,  and  allowed  the  defendant  to  take 
judgment  against  the  plaintiff  on  his  bond 
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for  $800,  the  amount  stated  in  the  plaintiff's 
petition  and  affidavit  for  bail  as  the  value  of 
the  goods.  To  this  the  plaintiff  has  ex- 
cepted. There  are  certain  other  assignments 
of  error,  as  to  rulings  on  evidence ;  but  our 
opinion  on  the  main  question  is  of  such  a 
nature  as  to  render  any  decision  on  these 
minor  questions  unnecessary. 

Jos.  W.  &  Jno!  D.  Humphries  and  Wm.  F. 
Phillips,  for  plaintiff  in  error.  King,  Spald- 
ing &  Undefwood,  for  defendants  In  error. 

'  POWELL,  J.  (after  stating  the  facts  as 
above),  [t]  1.  "The  gist  of  the  action  of 
trover  is  the  conversion  of  the  plaintiiTs 
property  by  the  defendant;  that  is  to  say, 
that  the  defendant  wrongfully  deprived  the 
plaintiff  of  possession."  Bell  v.  Ober,  111 
Ga.  66S,  672,  86  S.  B.  004,  905.  That  in 
the  present  case  the  railway  company  ac- 
quired the  possession  of  the  goods  lawfully 
is  conceded.  The  goods  were  delivered  to  it 
in  regular  course  by  the  plaintiff's  own 
agents.  However,  a  conversion  may  consist 
in  retaining  possession  lawfully  acquired 
after  the  right  to  retain  it  has  ended;  and 
this  is  wliat  the  plaintiff  contends  happened 
in  this  case.  So  the  plaintiff's  right  to  re- 
cover depends  upon  whether  the  defendant 
company,  as  a  common  carrier,  was  Justified 
in  retaining  the  goods  and  in  enforcing  its 
demand  for  a  production  of  the  bill  of  lading 
as  a  condition  precedent  to  delivery,  against 
his  demand  that  the  goods  be  delivered  to 
him  on  his  claim  that  he  was  the  true  own- 
er, notwithstanding  the  bill  of  lading  was 
outstanding  in  the  name  of  another.  This 
point  is  settled  adversely  to  the  plaintiff  in 
the  case  of  Sellers  v.  Savannah,  Florida  & 
Western  Ry.  Co.,  123  Ga.  386,  51  S.  E.  808, 
where  it  is  heid  that,  "inasmuch  as  the  law 
imposes  liability  upon  a  common  carrier 
when  a  delivery  of  freight  is  made  by  mis- 
take to  a  person  not  entitled  to  receive  the 
same,  it  is  the  right  of  the  carrier  to  call 
upon  an  unknown  person  claiming  a  ship- 
ment to  identify  himself  and  establish  his 
claim  thereto;  and  where  a  bill  of  lading 
covering  the  shipment  has  been  issued,  the 
carrier  may  demand  its  *  production  as  a 
condition  precedent  to  making  delivery." 

[2]  2.  In  bail  trover,  where  the  defendant 
fails  or  refuses  to  replevy  and  keep  the  pos- 
session of  the  goods,  the  plaintiff  has  the  op- 
tion of  doing  so.  Civ.  Code  1010,  %  5152. 
However,  if  the  plaintiff  thus  causes  the 
possession  of  the  property  to  be  transferred 
from  the  defendant  to  him,  he  stands  diarge- 
able  as  for  a  conversion  of  it,  unless  he  re- 
covers in  the  suit.  If  the  case  proceeds  to 
verdict  and  the  defendant  prevails,  he  is  en- 
titled to  take  his  choice  of  one  of  three 
forms  of  verdict,  namely:  (1)  For  the  spe- 
cific property;  or  (2)  for  the  market  value 
of  the  property  at  the  date*  of  the  conver- 
sion, with  the  addition  of  hire  or  interest; 
or  (3)  for  the  highest  proved  value  of  the 
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property  between  the  date  of  the  conversion 
and  the  date  of  the  trial  without  hire  or  in- 
terest. And  if  he  chooses  a  money  verdict, 
he  may  take  Judgment  against  the  plaintiff 
and  the  sureties  on  the  replevy  bond  for  the 
amount  so  assessed  by  the  Jury  in  his  favor. 
Bank  of  Blakely  v.  Cobb,  5  Ga.  App.  289,  63 
S.  E.  24.  The  defendant  has  a  similar  op- 
tion if  the  plaintiff's  action  is  dismissed  (Mar- 
shall V.  Livingston,  77  Ga.  21),  or  if  it  ter- 
minates in  nonsuit^  (Lauchhelmer  v.  Jacobs, 
126  Ga.  261,  55  S.  E.  55).  The  defendant  in 
any  of  these  events  may  ask  for  the  question 
of  value  to  be  submitted  to  the  Jury  for  as- 
sessment; but,  if  he  is  content  with  the 
value  sworn  to  by  the  plaintiff  in  his  affi- 
davit for  bail,  verdict  is  unnecessary,  and  he 
may,  upon  the  sworn  admission  of  the  plain- 
tiff as  contained  in  this  affidavit,  take  Judg- 
ment against  the  plaintiff  and  his  sureties 
for  the  sum  stated  in  the  affidavit,  with  in- 
terest thereon.  See,  in  addition  to  the  cases 
cited  above,  Mallary  v.  Moon,  130  Ga.  591, 
61  S.  E.  401;  Block  v.  Tinsley,  95  Ga.  436,  22 
S.  E.  672;  Thomas  v.  Price,  88  Ga.  533, 15  a 
E.  11;  Hayes  v.  Jordan,  85  Ga.  741,  11  S.  B. 
833,  9  L.  R  A.  373;  Jaques  y.  Stewart,  81  Ga. 
82,  6  &  E.  816. 

[3]  8.  It  is  contended,  however,  that, 
though  the  general  rule  may  be  as  has  been 
stated,  it  does  not  apply  where  the  defendant 
whose  i>088ession  has  been  violated  does  not 
claim  to  own  the  property  absolutely,  but 
holds  the  possession  under  some  special  right 
or  title:  that  in  this  case  the  Judgment  of 
the  court  below  would  result  in  grave  injus- 
tice if  allowed  to  stand,  because  the  defend- 
ant claimed  no  title  to  the  goods,  but  claim- 
ed only  the  right  to  hold  them,  in  its  capac- 
ity as  a  common  carrier,  until  the  question 
as  to  who  had  the  right  to  receive  them 
could  be  determined;  that,  as  the  goods  were 
the  plaintlff*s,  he  ought  not  to  be  required  to 
pay  the  defendant  for  them.  The  rule  does 
apply,  and  no  injustice  is  done.  The  plain- 
tiff took  the  goods  from  the  defendant's  pos- 
session without  having  the  right  to  do  so 
When  his  lack  of  right  was  Judicially  estab 
lished,  it  was  obligatory  on  him,  under  hl^ 
replevy  bond,  to  put  the  property  or  its 
value  in  money  back  into  the  defendant's 
hands.  When,  under  the  restitution,  the  de- 
fendant company  takes  money,  instead  of  the 
property.  It  will  hold  the  money  on  like 
terms  as  it  held  the  property.  The  defend- 
ant will  hold  the  money,  not  for  its  own  ul- 
timate benefit,  but  for  its  protection.  The 
plaintiff  by  presenting  the  bill  of  lading  and 
by  identifying  himself  as  the  owner  of  the 
goods,  will  be  entitled  to  receive  the  money 
from  the  defendant  on  the  same  terms  as  he 
would  have  been  entitled  to  receive  the 
goods.  If  he  cannot  get  possession  of  the 
bill  of  lading  because  of  illegal  claims  as- 
serted by  Jones  &  Co.,  he  may  take  such 
steps  in  law  or  in  equity  as  shall  be  neces- 
sary to  extinguish  these  daima,  to  identify 


594 


73  SOUTHEASTERN  REPORTER 


(Ga. 


himself  as  the  sole  owner  of  the  goods,  and 
to  give  adequate  protection  to  the  defendant 
These  things  could  not  be  accomplished  In 
the  present  action,  for  lack  of  necessary  par- 
ties. If  for  no  other  reason.  The  only  real 
ultimate  hardship.  If  any,  on  the  plaintiff.  Is 
that  he  will  have  to  pay  the  costs;  and  this 
hardship  he  Imposed  on  himself  by  mistak- 
ing his  remedy. 
Judgment  affirmed. 


(10  Ga.  App.  811) 

ATIiANTIO  COAST  LINE  R.  OO.  v.  W.  W. 
GORDON  &  CO.     (No.  3,460.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(Syllabus  by  the  Court.) 

1.  Saixb    (I   202*)  —  Tbans^b    or    Trrufr— 
••Cash  Sale." 

Under  Civil  Code  1910,  |  4120,  the  title  to 
cotton  and  certain  other  agricultural  products 
sold  under  cash  sale  does  not  pass  by  delivery 
until  the  cash  is  in  fact  paid.  A  sale  is  no  less 
a  '*cash  sale,"  within  the  purview  of  this  sec- 
tion, when  80  intended  by  the  parties,  because 
the  money  is  not  paid  concurrently  with  the  de- 
livery, and  the  actual  paying  over  of  the  cash 
is  temporarily  deferred  to  meet  the  convenience 
of  the  parties  in  making  a  settlement. 

[EU.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {$  542-551;    Dec.  Dig.  S  202.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  1,  pp.  997,  998.1 

2.  Principal  and  Aoent  (f  145*)— Rights  as 
TO  Third  Parties— Undisclosed  Agency. 

While  it  is  true  that,  if  a  concealed  prin- 
cipal sues  upon  a  contract  made  by  his  agent  in 
the  latter's  name,  the  defendant  may  set  off  any 
counterclaim  he  has  against  the  agent  with 
whom  he  contracted  as  ii  he  were  the  principal, 
whether  the  counterclaim  grows  out  of  the  con- 
tract in  question  or  not,  still  this  doctrine  does 
not  apply  where  the  person  who  was  contracted 
with  by  the  agent  became  the  moving  party  and 
attempts  to  hold  the  concealed  principal,  and  it 
appears  that  he  who  is  thus  moving  did  nothing 
end  gave  up  nothing  on  faith  of  the  agent's  ap- 
parent principalahip. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  S  145.*] 

8.  Trover    and    Conversion  .  (f  09*)  —  Pro- 
CEEDiNoe— Measure  of  Recovery. 

One  who  has  the  right  of  possession  to 
personal  property  which  is  converted  by  a 
stranger,  or  a  mere  wrongdoer,  may  sue  in  tro- 
ver and  recover  the  full  value  of  the  property, 
though  bis  right  of  possession  be  held  under  a 
qualified  title,  and  only  for  some  special  pur- 
pose, such  as  security  for  a  debt '  still  the  plain- 
tiflTs  recovery  in  such  a  case  is  held  for  the 
benefit  of  himself  and  for  all  others  in  com- 
munity of  title  or  possession  with  him,  accord- 
ingly as  their  respective  interests  may  appear. 
Whenever  a  plaintiff  who,  though  having  a  right 
of  possession,  has  It  only  for  the  special  pur- 
pose of  securing  a  debt,  brings  trover  against 
the  person  for  whose  benefit  he  would,  if  he  re- 
covered the  full  value  of  the  property,  hold  the 
overplus  beyond  his  debt,  the  court,  on  the  trial 
of  the  trover  case,  will  adjust  the  matter  by 
limiting  the  amount  of  his  recovery  to  the 
amount  of  the  debt. 

[Ed.  Kote.— For  other  cases,  see  Trover  and 
(inversion,  Cent.  Dig.  §|  308-313;  Dec.' Dig.  S 
09.*] 


Error  from  C!ity  Conrt  of  Savannah;  Davis 
Freeman,  Judge. 

Action  by  W.  W.  Gordon  &  Co.  against  the 
Atlantic  Coast  Line  Railroad  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Reversed. 

P.  W.  Meldrin  and  Shelby  Myrlck,  for 
plaintiff  in  error.  W.  W.  Gordon,  Jr.«  and 
B.  S.  Elliott,  for  defendants  in  error. 

POWELL^  J.  This  case  has  been  before 
this  court  previously.  See  7  Ga.  App.  854, 
06  S.  E.  988.  The  only  point  there  Involved 
(as  to  whether  nonsuit  was  proper,  because 
the  plaintiff  had  not  shown  the  valoe  of 
the  property  In  dispute)  cats  no  figure  in 
the  present  record.  The  case  is  in  trover. 
The  plaintiffs,  Gordon  ft  Co.,  are  cotton  fac- 
tors at  Savannah.  Glddena  was  a  customer 
of  theirs  at  Kirkland,  Ga.  On  January  18, 
1908,  uiey  bad  certain  cotton  of  Glddens,  on 
which  they  had  made  advances  to  an  amount 
probably  exceeding  the  value  of  the  cotton. 
On  that  date,  Glddens  himself  being  absent 
from  his  place  of  business,  a  brother  of  his 
was  in  charge.  A  man  named  Stone  brought 
in  a  bale  of  cotton,  which  the  brother  bought 
from  liim  for  Glddens,  telling  Stone  that 
Glddens  would  hand  him  the  money  for  it 
on  his  return  to  the  store  on  the  next  day. 
This  brother  caused  the  cotton  to  be  placed 
in  custody  of  the  defendant,  the  Atlantic 
Ooast  Line  Railroad  Company,  and  obtained 
a  bill  of  lading  for  it  In  the  name  of  Gor- 
don &  Co.  as  consignees.  When  Glddens  re- 
turned  to  the  store  and  Stone  requested  his 
money  Glddens  refused  to  pay  the  price  his 
brother  had  named,  ana  he  and  Stone  re- 
scinded the  trade  and  notified  the  agent  of 
the  railroad  company,  who  at  their  Instance 
Issued  another  bill  of  lading,  in  ftivor  of 
Stone  as  consignor,  and  Butler,  Stevens  & 
Co.,  of  Savannah,  as  consignees.  In  due 
time  the  railroad  company  delivered  tho 
cotton,  on  this  last  bill  of  lading,  to  Butler, 
•Stevens  ft  Co.  On  January  18th  Glddens 
(or  his  brother,  writing  in  his  name)  sent 
to  Gordon  &  Ck).  the  bill  of  lading  first  is- 
sued for  the  cotton,  writing  them:  "Please 
handle  to  best  advantage.  Please  pay  draft 
made  to  James  Summerlin  for  $55.05."  (ror- 
don  ft  Co.  refused,  however,  to  pay  the  draft 
mentioned,  because  Glddens'  account  was  al- 
ready overdrawn.  There  was  also  a  con- 
tention by  the  plaintiff  that  Stone  had  au- 
thorized Glddens  to  ship  the  cotton  to  Gor- 
don ft  Co.  for  him;  he  (Stone)  being  a  con- 
cealed principal.  Whether  there  is  any  legal 
evidence  to  support  this  contention  we  need 
not  decide,  in  the  light  of  what  we  shall  de- 
cide as  to  the  point.  The  value  of  the  cot- 
ton, as  found  by  the  jury,  was  $47.19.  The 
total  amount  due  Gordon  ft  Co.  by  Glddens, 
and  upon  which  they  based  their  right  to 
have  the  cotton,  was  about  |35.    The  plain- 
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tiffs*  case  was  based  on  the  theory  that  they 
had  the  right  to  the  possession  of  the  cot- 
ton by  reason  of  the  issuance  of  the  bUl  of 
lading,  and  that  the  railroad  company's  ac- 
tion in  shipping  it  and  deliyering  it  to  But- 
ler, Stevens  ft  Co.  was  a  conversion.  Un- 
der an  instruction  from  the  court  that,  if  the 
jury  found  the  issues  in  favor  of  the  plain- 
tiffs, they  should  find  for  them  the  full 
value  of  the  cotton  as  damages,  the  jury  ren- 
dered a  verdict  in  favor  of  the  plaintiffs  for 
$47.19.  We  shall  not  discuss  the  points  In 
the  order  in  which  they  are  presented  in  the 
record,  but  will  discuss  the  questions  topi- 
cally, and  in  such  a  way  as  to  guide  tho 
court  in  the  future  trial  of  the  case,  if  any 
be  had. 

[1]  1.  If  Stone  was  the  true  owner  of  the 
cotton,  and  made  a  cash  sale  of  it  to  Gid- 
dens,  or  his  brother,  and  the  cash  was  not 
paid  him,  no  title  passed  out  of  him  to 
Giddens,  and  none  from  Giddens  to  the  plain- 
tiffs; and  in  that  event  the  plaintiffs  could 
not  recover.  In  this  state  the  title  to  cot- 
ton and  certain  other  agricultural  products 
sold  on  cash  sale  does  not  pass  by  delivery 
until  the  cash  is  in  fact  paid.  Civil  Code 
1910,  §  4126.  The  fact  that  Stone  agreed  to 
await  the  return  of  Giddens  on  the  next  day 
after  he  delivered  the  cotton  to  Giddens' 
brother  before  receiving  the  cash  in  band  did 
not  make  it  a  credit  sale,  if  a  cash  sale  was 
Intended.  McOall  v.  Hunter,  8  Ga.  App.  612, 
70  S.  R  59;  Flannery  v.  Harley,  117  Ga. 
483,  43  S.  E.  765. 

[21  2.  The  plaintiff  in  error  claims  that 
there  was  evidence  that  Giddens,  in  ship- 
ping the  cotton  to  Gordon  ft  Co.,  was  acting 
for  Stone  as  concealed  principal,  and  relies 
upon  the  doctrine  that,  if  the  concealed  prin- 
cipal sues  on  a  contract  made  by  his  agent, 
the  defendant  may  set  off  any  counterclaim 
he  has  against  the  agent  with  whom  be  con- 
tracted as  principal,  whether  the  counter- 
claim grew  out  of  the  contract  in  question 
or  not  (as  to  which,  see  Durant  L.  Co.  ▼.  Sin- 
clair L.  Co.,  2  Ga.  App.  209  [4],  58  S.  B.  485, 
and  citations).  This  principle  would  plainly 
have  been  applicable  if  Giddens  were  acting 
as  agent  for  Stone  as  concealed  principal 
and  Gordon  had  honored  the  draft  sent  with 
the  cotton,  or  if  Stone,  or  any  one  holding 
under  him,  were  attempting  to  hold  Gordon 
in  any  wise  liable  for  the  price  of  the  cot- 
ton; but  we  do  not  think  that  it  is  ap- 
plicable here,  where  Gordon  ft  Co.  did  noth- 
ing and  gave  up  nothing  on  the  faith  of 
Giddens'  ownership  of  the  cotton.  The  rea- 
son of  the  rule  does  not  extend  to  such  cas- 
es, and  the  rule  should  not  Be  that  as  it 
may,  the  only  proof,  so  far  as  we  see,  of  the 
existence  of  any  such  relationship  between 
Stone  and  Giddens  is  found  by  implication 
from  a  declaration  contained  in  one  of  Gid- 
dens' subsequent  letters  to  Gordon  ft  Co. 
As  between  the  parties  to  this  suit  the  ad- 
missions and  declarations  of  Giddens  as  to 


such  matters  were  mere  hearsay  and  of  no 
probative  value. 

[3]  3.  But,  after  all,  there  is  one  absolute 
and  controlling  reason  why  the  verdict  can- 
not stand.  Take  the  claims  of  Gordon  ft  Co. 
at  their  highest,  their  only  right  to  this  cot- 
ton is  to  hold  it  for  the  protection  of  their 
factor^s  lien,  for  some  $35.  If  we  could  con- 
cede their  lien  and  their  right  to  the  posses- 
sion of  the  cotton  as  security  therefor,  still 
it  must  be  remembered  that  they  are  not  su- 
ing a  stranger  to  the  title.  The  railroad  com- 
pany, in  committing  the  alleged  conversion, 
was  acting  on  behalf  of  the  person  holding 
the  general  title  to  the  property,  and,  for  the 
purposes  of  this  suit,  stands  (to  speak  meta- 
phorically) in  that  person's  shoes.  It  is  un- 
doubtedly true  that  one  having  a  right  of 
possession  may  sue  a  stranger  or  mere  wrong- 
doer in  trover,  and  recover  the  full  value  of 
the  property,  though  his  right  of  possession 
rests  on  only  a  qualified  title.  Such  a  plain- 
tiff holds  the  money  recovered  for  the  bene- 
fit of  himself  and  all  others  in  conununity  of 
possession  or  title  with  him,  as  their  respec- 
tive interests  may  appear.  Compare  Kauf- 
man V.  Seaboard  Air  Line  Ry.,  73  S.  E.  592, 
this  day  decided.  If  the  defendant  in  the 
trover  suit  had  an  interest  in  the  property, 
so  that  in  the  event  of  a  recovery  the^  plain- 
tiff would,  under  tiie  rule  just  mentioned, 
hold  any  money  recovered  wholly  or  partly 
for  his  (the  defendant's)  benefit,  the  rights  of 
the  respective  parties  may  be  adjusted  In  the 
trover  suit,  where  the  plaintiff  elects  to  take 
a  money  verdict;  and  if  the  plaintiff,  though 
having  a  right  of  possession,  is  entitled  to 
hold  that  possession  only  as  security  for  a 
debt,  and  the  defendant  is  the  one  to  whom 
the  property  would  go  after  the  debt  is  paid, 
the  plaintiff  in  the  trover  suit  can  in  no  event 
recover  a  money  judgment  for  more  than  the 
amount  of  his  debt.  In  such  cases,  if  the 
rule  were  otherwise,  a  multiplicity  of  suits 
would  arise.  For  instance,  we  will  say  that 
A.  has  pledged  an  article  worth  $40  to  B.  in 
pawn  for  a  debt  of  $10,  and  illegally  takes  it 
out  of  B.'s  possession.  B.  sues  him  in  trover. 
If  he  were  to  recover  $40,  the  full  value  of 
the  article,  he  would  at  once  hold  $30  for 
A.'s  use  and  benefit,  as  to  which  A.  might, 
upon  demand,  maintain  an  action  for  money 
had  and  received.  Therefore  the  rule  is  that 
in  all  such  cases  the  plaintilTs  money  verdict 
will  be  so  limited  as  to  represent  his  ulti- 
mate rights. 

A  fair  application  of  this  rule  is  found  in 
those  cases  where  property  is  sold  on  condi- 
tional sale  and  upon  default  on  the  purchas- 
er's part  the  seller  brings  trover.  In  those 
cases  it  has  been  uniformly  held  that  the 
plaintiff's  recovery  can  never  exceed  the 
amount  of  his  debt  See  Elder  v.  Woodruff 
Hardware  Co.,  71  S.  E.  806,  and  citations. 
Whenever,  in  a  trover  case,  the  proof  shows 
that  the  interest  of  the  plaintiff  is  less  than 
absolute  ownership,  and  the  defendant  Is  the 
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owner  of  the  general  property,  the  measure 
of  damages  will  be  the  value  of  the  plain- 
tifTs  interest  therein,  whatever  that  may  be. 
Holmes  v.  Langston,  110  6a.  861,  867,  36  S. 
E.  251  (a  case  between  pledgor  and  pledgee). 
"A  creditor's  recovery  from  his  debtor  in  an 
action  of  trover  for  converting  collaterals 
cannot  exceed  the  amount  of  the  debt,  with 
legal  interest"  Bell  v.  Ober,  96  Ga.  214,  23 
S.  E.  7.  See,  generally,  on  the  subject,  Hays 
y.  Jordan,  85  Ga.  741,  11  S.  E.  833,  9  L.  R. 
A.  373.  In  the  case  at  bar,  if  the  railroad 
company  committed  any  conversion  as  against 
the  plaintiffs,  it  did  so  under  instructions 
from  both  Giddens  and  Stone,  and,  thus  hav- 
ing become  their  agents  in  the  matter,  is  en- 
titled to  justify  and  defend  under  whatever 
rights  they  would  have  been  entitled  to  set 
up  if  the  plaintiffs'  action  were  proceeding 
against  them  or  either  of  them,  instead  of 
proceeding,  as  it  does,  against  the  carrier. 
Therefore  in  no  event  should  the  plaintiffs' 
recovery  exceed  amount  of  their  debt. 
Judgment  reversed. 


(10  Oa.  App.  819) 

HICKMAN  T.  BELL.     (No.  8;465.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(SyllahuM  by  the  Court,) 

1.  Trial  (|  145*)— Instructions— Issubs. 

The  defendant,  being  sued  on  a  note,  filed 
two  pleas:  (1)  Non  est  factum;  (2)  what 
was  called  a  plea  of  estoppel  by  conduct,  mis- 
leading the  defendant  into  a  belief  that  the  debt 
had  been  paid.  The  evidence  established  no 
legal  defense  under  the  second  plea.  Beld, 
that  the  court  did  not  err  in  restricting  the 
jury  to  a  consideration  of  the  defense  made  by 
che  other  plea,  as  to  which  there  was  a  con- 
flict in  the  evidence.  Kelly  v.  Strouse,  116  Ga. 
872  (2a),  43  S.  E.  280;  Crew  v.  Hutcheson, 
115  Ga.  511  (2),  42  S.  B.  16. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  §  328;    Dec.  Dig.  §  145*1 

2.  Appeal  anu  Erbob  (S  216*)— Rsvisw— In- 
structions. 

In  the  absence  of  written  request,  it  is 
not  reversible  error  for  the  conrt  to  omit  to 
instruct  the  jury  as  to  the  burden  of  proof 
in  a  civil  case.  Central  Ry.  Co.  v.  Manchester 
Mfg.  Co.,  6  Ga.  App.  254  (2),  257,  64  S.  E. 

im 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec  Dig.  f  216;*  Trial*  Cent  Dig.  H 
627,  628.] 

3.  Trial  (|  34*)— iNSTBucTioNfr-OBJSonoNS 

— SUFFICIBNCT. 

Where  an  issue  of  forgery  la  before  the 
jury  for  trial,  and  papers  containing  the  sig- 
nature of  the  alleged  si^er  of  the  instrument 
in  question  are  offered  m  evidence,  a  general 
objection  of  irrelevancy  does  not  present  the 
specific  points  that  the  genuineness  of  the 
si^atures  on  the  papers  offered  for  compari- 
son had  not  been  shown. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SI  211-218,  220-222;   Dec.  Dig.  ^  84.*] 

Error  from  City  (}ourt  of  Waynesboro; 
W.  H.  Davis,  Judge. 


Action  by  Simeon  BeO  against  J.  R.  Hick- 
man. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

H.  J.  FuUbright,  for  plaintiff  in  error.  E. 
L.  Brinson  and  A.  P.  Bell«  for  defendant  in 
error. 

POWEIili,  J.    Judgment  affirmed. 


(10  Ga.  App.  287) 

MARTIN  T.    DUNBAR.     (No.   3,382.) 
(Coort  of  Appeals  of  Georgia.    Jan.  16,  1912.) 

(8yUabu§  hy  the  Oourt.) 

1.  Evidence  (|  698*)— Weight  and  Suffi- 
cienct- nuvbeb  of  witnesses. 

The  right  of  a  jnry  to  determine  the  truth 
of  an  issue  in  case  of  conflict  in  the  testi- 
mony is  not  dependent  upon  or  affected  by  the 
number  of  witnesses  testifying  on  the  one  side 
or  the  other.  The  verdict  is  supported  by 
evidence  which  fully  authorized  the  finding  of 
the  jury,  and.  is  approved  by  the  trial  judge. 
[Ed.  Note.— For  other  cases,  see  Evidence. 
Gent  Dig.  »  2450-2452;  Dec.  Dig.  i  598.*] 

2.  Trial  (|.  233*)  —  Instbuotions  —  Conten- 
tions OF  Parties. 

The  assignment  that  the  court  erred  in 
misstating  the  contentions  of  the  parties  is 
not  supported  by  the  record.  It  appears  in 
the  record  that  counsel  for  both  parties  agreed 
in  open  court  that  the  only  real  issues  involved 
were  as  they  were  afterwards  stated  to  the 
jury  in  his  charge;  and  therefore  it  was  not 
error  for  the  court,  in  his  instructions  to  the 
jurv,  to  state  the  contentions  of  each  par^,  as 
each  admitted  it  to  be,  although  the  oral  ad- 
mission differed  from  the  pleadings  in  the  case, 
especially  for  the  reason  that,  wmle  the  state- 
ment of  the  court  varied  the  amount  con- 
tended for  by  each  party  in  his  pleadings,  it 
did  not  affect  the  nature  of  the  suit,  nor  the 
defense,  and  therefore  could  not  confuse  the 
jury.  Nor  could  the  jury  have  been  confused 
bv  the  court's  IncorrecUy  stating  the  amount 
claimed  by  the  plaintiff  in  his  petition,  because 
the  court,  in  the  same  connection,  referred  the 
jury  to  tile  pleadings. 

[Ed.  Note.— For  other  eases,  see  Trial,  Dee. 
Dig.  t  233.*] 

3.  Trial    (|   296*)— Insttbuctions— Gttbb   of 

Error. 

The  error  of  the  court  in  stating  that  they 
should  determine  a  certain  point  "from  the  tes- 
timony of  witnesses  on  tne  stand"  (without 
referring  at  that  time  to  the  consideration  of 
the  jury  certain  testimony  which  had  been  sub- 
mitted by  interrogatories)  was  harmless,  m 
view  of  the  fact  that  the  court,  later  on  in  the 
charge,  called  specific  attention  to  the  inter- 
rogatories, and  told  the  jury  it  was  their  duty 
to  consider  that  evidence  along  with  other 
testimony  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Trials  Dee. 
Dig.  I  296.*] 

4.  Appeal   and   Error   (|    499*)— Record^ 
Questions  Pbbbenteo  for  Review. 

This  court  cannot  review  the  ruling  of  the 
lower  court  upon  the  admissibility  of  testi- 
mony, when  it  is  not  made  to  appear  what  ob- 
jections were  urred  in  the  lower  court  to  the 
admissibility  of  the  testimony. 

[Ed.  Note.*— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  2295-2299;  Dec.  IHg,  | 
499.*] 


•For  oth«r  eaiM  m«  same  topic  and  section  NUIiBBR  ia  Dee.  Dig.  ft  Am.  Dig.  Key  Ne.  Series  ft  Rcp'r  lnd< 


Ga.) 


toIjES  t.  state 


697 


5^  Appeal  and  Ebrob   (|  1078*)— Revxxw— 

Abandonment  of  Errob. 

AssieDments  of  error,  cot  referred  to  in 
the  brief  of  counsel,  will  be  considered  as 
abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4256-4261;  Dec  Dig.  t 
1078.*] 

Btror  from  City  Court  of  Fitzgerald;  B. 
Wall,  Judge. 

Action  between  D.  L.  Martin  and  F.  H. 
Dunbar.  From  the  Judgment,  Martin  brings 
error.   Affirmed. 

A.  J.  McDonald  and  Orlffin  ^  GrifBn,  for 
plaintiff  In  error.  Haygood  &  Catts,  for  de- 
fendant in  error. 

RUSSELL^  J.    Judgment  affirmed. 


(10  CkL  App.  320) 

BANK  OF  SOUTHWESTERN  GEORGIA  t. 
EMPIRE  LIFE  INS.  CO.     (No.  3,466.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(8ifUahu§  hp  ih€  Court.) 

EzBCTTnov  (I  198*)— Claims  or  Teibd  Pbb- 
BONS— Evidence. 

The  proper  practice  in  a  claim  case,  where 
the  claimant  fails  to  put  in  an  appearance,  is 
either  to  dismiss  the  claim,  or  have  the  plain- 
tff  to  make  out  liis  case  and  take  a  Terdict  find- 
ing the  property  subject  to  the  execution; 
and  where  the  entry  of  levy  on  the  execution 
recites  that  at  the  time  of  the  levy  the  prop- 
erty levied  upon  was  in  the  possession  of  the 
defendant  in  execution,  this  would  make  out 
a  prima  facie  case  in  behalf  of  the  plaintiff  in 
fL  fa.,  and  would  cast  the  burden  upon  the 
claimant,  and  in  the  absence  of  the  claimant 
would  entitle  the  plaintiff  in  fi.  fa.*  to  a  verdict 
finding  the  property  levied  upon  subject. 

'    [Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  S  i9&*] 

Error  from  C!lty  Court  (tf  Leesburg;  H.  (X 
Beasley,  Judge  pro  bac 

Claim  case  between  the  Empire  Life  In- 
surance Company  and  the  Bank  of  South- 
western Georgia.  From  a  verdict  finding  the 
property  levied  on  subject,  the  bank  brings 
error.    Affirmed. 

W.  A.  Dodson,  for  plaintiff  in  error.  Tip- 
ton &  Passmore,  for  defendant  In  error. 

HILL,  a  J.  This  was  a  dalm  case,  and 
the  only  is^ue  raised  for  the  decision  of  this 
court  is  whether  the  trial  Judge  erred  in  al- 
lowing the  plaintiff  in  fl.  fa.  to  join  issue  and 
take  a  verdict  finding  the  property  levied 
upon  subject,  where  there  was  no  appearance 
for  the  claimant.  The  plaintiff  In  error  in- 
sists that  the  claim  should  have  been  dis- 
missed. In  National  Furniture  Co.  y.  Ed- 
wards, 106  Ga.  240,  31  S.  B.  161,  It  Is  held 
that  'the  proper  practice  in  a  claim  case, 
where  the  claimant  falls  to  put  in  an  ap- 
pearance, would  be  either  to  dismiss  the 
claim,  or  for  the  plaintiff  to  make  out  his 
case,  before  he  would  be  entitled  to  a  verdict 


or  judgment  subjecting  the  property."  Un- 
der this  decision,  when  the  case  was  called 
for  trial,  and  the  claimant  was  absent  and 
unrepresented,  the  trial  judge  could  either 
have  granted  a  motion  to  dismiss  the  claim, 
or  have  allowed  the  plaintiff  to  make  out  his 
case  and  take  a  verdict  finding  the  property 
subject;  and,  at  the  instance  of  the  plaintiff 
in  the  court  below,  the  latter  course  was 
adopted. 

Did  the  plaintiff  make  out  his  case?  It 
does  not  appear  that  he  introduced  any  evi- 
dence. The  recital  in  the  bill  of  exceptions 
is  that  he  tendered  issue.  Impaneled  a  jury, 
and  proceeded  to  take  a  verdict  finding  the 
property  subject.  The  execution,  with  the 
entry  of  the  levy,  was  a  part  of  the  papers 
before  the  court,  even  if  not  formally  intro- 
duced in  evidence,  and  the  entry  of  the  levy 
made  by  the  sheriff  on  the  execution  recited 
that  at  the  time  of  the  levy  the  property  lev- 
led  upon  was  tn  the  possession  of  the  de- 
fendant in  execution.  This  was  sufficient  to 
make  out  a  prima  fade  case,  and  to  cast  the 
burden  upon  the  claimant  Where  the  claim- 
ant was'  not  present  to  carry  this  burden,  it 
seems  that  the  plaintiff  was  entitled  to  a  ver- 
dict finding  the  property  subject  to  the  execu- 
tion. Section  5170,  CUvil  Code  1910.  Ttiere 
was  no  error. 

Judgment  affirmed. 


(!•  Qa.  App.  i44) 

TOLES  T.  STATE.     (No.  3,462.) 
(Court  of  Appeals  of  Georgia.    Jan.  80,  1912.) 

(8yUabu9  hy  the  OauriJ 

1.  Intoxicating  Liquors  (S  139*)— Kksfino 
liiquoB  AT  Place  of  Business. 

It  is  a  violation  of  the  law  for  a  person  to 
keep  on  hand  intoxicating  liquors  at  his  place 
of  business  when  it  is  closed,  as  well  as  when 
it  is  open  to  the  public  for  the  purposes  of 
business. 

[Ed.  Note.— For  other  cases,  see  Intoxicatinf 
Liquors,  Cent  Dig.  |  149;   Dec^  Dig.  1 139.*] 

2.  iNTOXtOATINO  LlQUOBS    (S  169*)— KEEPING 

LiQUOB  ON  Hanu  at  Plaob  of  Business-^ 

Agents. 

As  all  engaged  in  the  commission  of  a  mis- 
demeanor are  prmcipals,  one  may  be  guilty 
of  keeping  intoxicating  liquor  at  his  plaee  of 
business,  or  of  Iceeping  such  liquor  on  nand  at 
the  place  of  business,  although  it  is  disclosed 
by  the  evidence  that  he  was  not  the  owner  of 
the  liquor,  but  merely  kept  it  on  hand  as  an 
em^loy^  or  agent  of  the  owner,  at  the  place  of 
business  where  he  worked,  provided  that  it  was 
a  public  place  of  business. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  187,  188;  Dec.  Dig.  | 
169.*) 

3.  Intoxicating  Liquobb   (|  139* )— "Place 
OF  Business." 

In  contemplation  of  the  general  prohibition 
law,  even  a  menial  employed  by -another  may 
have  a  '*place  of  business.^'  His  business  may 
consist  only  of  discharging  the  duties  devolving 
upon  him  under  the  terms  of  his  employment, 
and  the  place  of  business  of  his  employer  will 


*For  other  cases  see  same  topic  and  secUon  NUMBiSR  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Sories  A  Rep'r  Indexes 


598 


78  SOUTHEASTERN  REPORTER 


(Oa. 


be  his  place  of  business  if  it  be  the  place  where 
the  performance  of  his  duties  is  required. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  |  139.* 

For  other  definitions,  see  Words  and  Phras- 
es, YoL  6,  pp.  6390-^392.] 

4.  Intoxicating  Liquors  ({  236*)— Liquors 
AT  PI.AGE  of  Business— Evidence. 

The  evidence  authorized  the  verdict. 
[Ed.  Note.— For  other  cases,  see  Intoxicating 

Liouors,  Cent  Dig.  S§  800-322;    Dec  Dig.  § 

Error  from  City  Court  of  La  Orange; 
Frank  Harwell,  Judge. 

Shep  Toles  was  convicted  of  unlawfully 
keeping  intoxicating  liquor  at  a  place  of 
business,  and  brings  error.    Aflirmed. 

B.  R.  Bradfleld,  E.  A.  Jones,  and  M.  U. 
Mooty,  for  plaintiff  in  error.  Henry  Reeves, 
Sol.,  for  the  State. 

RUSSELL,  J.  The  plaintiff  in  error  was 
convicted  under  an  accusation  charging  that 
he  was  guilty  of  unlawfully  keeping  on  hand 
at  his  place  of  business  alcoholic,  spirituous, 
malt,  and  intoxicating  liquors.  £3xception  is 
taken  to  the  overruling  of  the  motion  for 
new  trial,  which  contains  the  customary 
grounds,  and  also  two  assignments  of  error 
predicated  upon  the  charge  of  the  court  If 
the  complaints  urged  against  the  Judge's  In- 
structions to  the  Jury  are  well  founded,  a 
new  trial  would  result,  even  though  the  evi- 
dence authorized  the  conviction  of  the  de- 
fendant, and  for  this  reason  we  shall  first 
consid^  the  merits  of  the  exceptions  to  the 
charge  of  the  court,  presented  by  the  amend- 
ed motion. 

[1]  Error  is  assigned  because  the  court 
charged  the  Jury  as  follows:  "I  charge  you, 
gentlemen,  that  it  is  a  violation  of  the  law 
for  a  person  to  keep  on  hand  intoxicating 
liquors  at  his  place  of  business  at  any  time. 
It  is  a  violation  of  the  law  to  keep  it  on 
hand  when  it  is  open  to  the  public  for  busi- 
ness; and  it  is  a  violation  to  keep  it  on 
hand  when  it  is  closed.  The  decision  dted 
by  counsel  only  applies  when  the  place  of 
business  is  used  as  a  residence  and  also  as  a 
place  of  business."  We  find  no  error  in 
this  charge.  It  is  a  violation  of  the  law 
for  a  person  to  keep  on  hand  intoxicating 
liquors  at  his  place  of  business  when  it  is 
closed,  as  well  as  when  it  is  open  to  the 
public  for  the  purposes  of  business,  and 
it  is  not  error  for  the  court  so  to  Instruct  the 
Jury.  The  evidence  in  this  case  showed 
that  at  least  a  portion  of  the  whisky  which 
was  found  in  the  place  of  business  where  the 
defendant  worked  was  placed  there  in  his 
absence,  and  after  the  place  had  been  closed 
for  the  night,  and  this  place  of  business  had 
not  been  opened  the  next  morning  when  the 
officers  entered  it  through  the  window;  so 
there  was  no  direct  evidence  that  the  in- 
toxicants which  the  officers  found  had  been 
kept  on  hand  during  the  hours  when  the 


place  of  business  was  opoi.  The  purpose  of 
the  provision  of  the  general  prohibition  law 
now  under  consideration  was  to  prohibit 
the  carrying  of  intoxicating  liquors  into  a 
place  of  business  and  keeping  it  on  hand 
during  those  hours  when  it  was  closed,  as 
well  as  during  the  hours  when  it  was  open. 
The  presence  of  the  intoxicants  either  by 
night  or  day  might  afford  a  pretext  by  which 
other  violations  of  the  statute  would  be 
excused.  The  ruling  in  the  Land  Case,  5 
Oa.  App.  96,  62  S.  E.  665,  is  not  applicable 
to  this  case.  The  ruling  in  that  case  dealt 
with  the  peculiar  facts  disclosed  by  the  rec^ 
ord,  but  the  dissimilarity  between  the  Land 
Case  and  the  case  at  bar  is  apparent,  In 
that  It  appeared  in  the  Land  Case  that  there 
was  a  porticm  of  the  day  when  Land's  place 
of  business  was  devoted  to  no  other  but 
private  use,  being  a  room  used  as  his  sleep- 
ing apartment  In  the  present  case  there 
is  no  suggestion  that  the  poolroom  where 
the  whisky  was  found  was  at  night  closed 
for  all  purposes  other  than  private  use. 

[2]  2.  As  all  engaged  in  the  commission 
of  a  misdemeanor  are  principals,  one  may  be 
guilty  of  keeping  intoxicating  liquors  at  his 
place  of  business,  or  of  keeping  liquor  on 
hand  at  the  place  of  business,  although  it  is 
disclosed  by  the  evidence  that  the  accused 
was  not  the  owner  of  the  liquor,  but  merely 
kept  the  Intoxicating  liquor  on  hand  as  an 
employ^  or  agent  of  the  owner  at  the  place 
of  business  where  he  worked,  provided  that 
it  was  a  public  place  of  business.  Accord- 
ing to  the  evidence,  Shep  Toles,  the  defend- 
ant, was  perhaps  only  an  employ^  of  one 
Yarbrough,  and  employed  by  him  to  run. 
the  poolroom  and  other  accessories  of  the 
business.  It  is  uncontradicted  that  none  of 
the  whisky  that  was  found  was  directed  or 
marked  in  his  name,  though  all  of  it  wa» 
so  marked  as  to  indicate  clearly  an  owner- 
ship by  others.  So  it  is  not  perfectly  plain- 
that  the  defendant  had  an  interest  in  the 
ovniershlp  of  the  whisky.  But,  granting  that 
he  had  none,  there  was  evidence  to  the  effect 
that  he  kept  the  place  of  business  for  Yar- 
brough;  and  It  la  very  plain,  from  the  quan* 
tlty  of  empty  whisky  barrels,  similar  to- 
those  found  to  be  full,  that  Toles  not  only 
knew  that  whisky  was  being  kept  at  the 
place  of  business,  but  aided  as  an  employ^ 
in  keeping  It  on  hand. 

The  point  is  made  that  the  evidence  shows 
that  the  poolroom,  if  a  place  of  business  at 
all,  belonged  to  Yarbrough,  and  that,  being 
Yarbrough's  place  of  business,  it  would  not 
be  an  offense,  under  the  terms  of  the  general 
prohibition  law,  for  another  person  (Toles, 
for  Instance),  who  merely  worked  or  was 
employed  there,  to  keep  intoxicating  liquors 
on  hand  at  such  place  of  business,  for  the 
reason  that  the  statute  only  forbids  that 
one  shall  keep  intoxicating  liquors  on  hand 


•For  other  easM  mo  oamo  topic  and  Motion  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Sorloo  A  Rop*r  Indexes- 
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at  bis  own  place  of  business, .  and,  If  this 
place  of  business  belonged  to  Yarbrough,  then 
Toles  would  violate  no  law  by  keeping  Intox- 
icating liquor  on  hand  there.  Upon  this  sub- 
ject we  approve  the  charge  of  the  court, 
which  was  &s  follows:  '*In  order  for  you  to 
find  the  defendant  guilty,  it  would  not  be 
necessary  to  show  that  the  defendant  was 
the  owner  of  the  liquor 'which  was  found, 
if  any  was  found.  If  the  Jury  should  find 
from  the  evidence  that  it  was  Yarbrough's 
business,  that  he  was  owner  of  the  liquor 
which  was  found,  if  any  was  found,  and  if 
they  further  found  that  defendant,  as  an  em- 
ploy6  or  agent  of  Yarbrough,  being  hired  by 
Yarbrough  to  run  the  business,  kept  intoxi- 
cating liquor  on  hand  at  this  place  of  busi* 
ness  where  he  worked,  and  the  same  was  a 
public  place  of  business,  in  Troup  county,  on 
or  about  the  date  alleged  in  the  accusation, 
he  would  be  guilty  of  a  violation  of  the  law." 
The  instructions  of  the  judge  follow  our  rul- 
ing in  Hendrlx  v.  State,  5  Ga.  App.  819,  63 
S.  E.  939,  in  which  we  held  that,  "where  the 
evidence  showed  that  the  intoxicating  liquors 
sold  or  furnished  at  the  place  of  business 
in  question  was  in  entire  charge  of  the 
accused,  it  is  not  error  for  the  judge  to  in- 
struct the  jury  that  if  the  defendant  as- 
sented to  the  furnishing  of  the  intoxicating 
liquor  he  might  be  found  guilty.**  The  two 
cases  are  so  similar  that  the  ruling  In  the 
Hendrix  Case  is  controlling  in.  this. 

[3]  8.  Furthermore,  in  contemplation  of 
the  general  prohibition  law,  even  a  menial 
employed  by  another  may  have  a  place  of 
business.  His  business  may  consist  only  of 
discharging  the  duties  devolving  upon  him 
under  the  terms  of  his  employment,  and  the 
place  of  business  of  his  employer  may  be  his 
own  place  of  business,  if  this  be  the  place 
where  his  duties  are  performed. 

[4]  4.  There  being  no  merit  in  the  assign- 
ments of  error  upon  the  charges  of  the  court, 
it  is  very  plain  that  the  jury  were  authoriz- 
ed, under  the  evidence  adduced,  to  convict 
the  defendant.  While  it  is  true  that  ap- 
parently the  16  barrels  of  whisky  found  in 
the  poolroom  run  by  him  had  been  shipped  to 
others  than  himself,  and  were  found  marked 
in  their  name,  and  granting  that  the  pool- 
room where  the  whisky  was  found  was  own- 
ed by  Yarbrough,  still  there  was  evidence 
that  Toles  was  employed  to  manage  and  run 
the  poolroom,  and  that  he  did  so.  The  evi- 
dence does  not  disclose  whether  Toles  was 
jointly  Interested  in  the  ownership  of  the 
whisky,  or  of  the  poolroom,  or  was  only  an 
employ 6 ;  but  there  are  a  numoer  of  circum- 
stances in  the  evidence  which  would  have 
authorized  the  jury  to  infer  that  Tolos  as- 
sented to  the  keeping  of  the  whisky  on  hand 
in  his  place  of  business  in  which  he  was 
interested,  and  certainly  that  he  aided  In 
keeping  and  furnishing  intoxicating  liquor 
at  a  public  place,  if  being  in  charge  of  this 


poolroom,  as  testified,  he  permitted  It  to  be 
kept  there.    The  evidence  authorized  the  ver- 
dict 
Judgment  affirmed. 


(10  Ga.  App.  423) 

CENTRAL  OF  GEORGIA  RY.  CO.  t.  BIRD. 

(No.  3,335.) 
(Court  of  Appeals  of  Georgia.    Jan.  30,  1912.) 

(8yUahu9  hy  the  Court,) 

Cabsiebs  (S  113*)— Fibes— Loss  of  Fbbiqht 

—Liability  of  Cabbieb. 

Where  a  railroad  companv,  in  pursuance 
of  an  agreement  with  a  warenouBe  company, 
places  one  of  its  cars  on  a  side  track  in  front 
of  the  warehouse  for  the  purpose  of  having  the 
car  loaded,  for  immediate  shipment,  with  cot- 
ton stored  in  the  warehouse,  the  rauroad  com- 
pany to  pay  for  the  work  of  loading,  and  the 
cotton  is  loaded  onto  the  car  by  the  employes 
of  the  warehouse  company,  properly  marked  as 
to  destination,  and  with  name  of  consignor  and 
consignee,  this  would  be  a  delivery  to  the  rail- 
road company  as  a  comnion  carrier  of  the  cot- 
ton, and  the  railroad  company  would  be  respon- 
sible to  the  owner  of  the  cotton  for  its  destruc- 
tion by  fire  while  in  its  possession. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ||  60&-620;   Dec  Dig.  1 113.*] 

Error  from  C>ity  Court  of  Statesboro;  H. 
A  Boykin,  Judge. 

Action  by  A  J.  Bird  against  the  Central  of 
Georgia  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Lawton  &  Cunningham  and  Alex.  R.  Law- 
ton,  3d,  for  plaintiff  in  error.  Deal  .&  Renfroe 
and  J.  D.  Klrkland,  for  defendant  in  error. 

HILL,  C.  J.  Bird  recovered  a  verdict  from 
the  Central  of  Georgia  Railway  Company  in 
the  city  court  of  Statesboro  for  $3,052.58  as 
damages,  the  value  of  41  bales  of  cotton 
which  were  consumed  by  fire  while  in  a  car 
of  the  defendant  company,  and  ^  the  case  is 
here  on  exceptions  to  the  judgment  overrul- 
ing the  defendant's  motion  for  a  new  trial. 
The  facts  briefiy  stated  are  as  follows:  Bird, 
the  owner  of  the  41  bales  of  cotton,  placed 
them  in  the  Farmers*  Union  Warehouse  at 
Metter,  Ga.,  marked  for  shipment  to  Savan- 
nah, Ga.  This  warehouse  was  located  with- 
in 3  or  4  yards  of  the  track  of  the  defendant 
company  and  between  3(X)  and  4(X)  yards  from 
its  depot  The  defendant  company,  In  pur- 
suance of  a  custom  and  under  agreement  it 
had  with  the  warehouse  company,  placed  a 
car  for  the  reception  of  this  cotton  near  the 
warehouse ;  it  being  the  purpose  of  the  own- 
er of  the  cotton  that  it  should  be  transported 
to  Savannah  the  day  after  the  car  was  load- 
ed with  the  cotton.  The  agents  of  the  ware- 
house loaded  the  car  with  the  cotton,  and  in 
the  afternoon,  having  completed  the  loading, 
closed  the  door  of  the  car,  but  did  not  seal 
it.  The  evidence  was  in  conflict  as  to  whose 
duty  it  was  to  seal  the  door  of  the  car,  wheth- 
er that  of  the  agents  of  the  warehouse*  or 
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that  of  the  agents  of  the  defendant  company. 
The  loading  of  the  car  was  completed  In  the 
afternoon  about  5  o'clock.  On  the  same  night, 
bet^^fsen  10  and  11  o'clock,  the  car  with. the 
cotton  was  entirely  consumed  by  fire.  A 
mixed  freight  and  passenger  train  passed  be- 
tween 12  and  1  o'clock  in  the  daytime  while 
the  car  was  being  loaded.  The  next  and 
only  train  that  passed  before  the  fire  was  a 
passenger  train,  which  passed  at  5:45  o'clock 
p.  m.  The  agents  of  the  warehouse  company 
who  did  the  loading  testified  that  neither  one 
of  them  smoked ;  that  there  were  no  matches 
about  the  car,  and  nothing  else  by  which  the 
cotton  could  hare  been  ignited,  so  far  as 
they  could  discover,  when  they  closed  the 
car  and  left  it  It  was  proved  by  the  rail- 
road company  that  at  the  point  where  the 
car  was  located,  although  the  track  was  up- 
grade, on  account  of  its  proximity  to  the  de- 
pot, where  both  the  freight  and  passenger 
trains  were  stopped,  no  sparks  were  emitted 
by  either  one  of  the  engines  of  this  train; 
the  engineers  of  both  trains  testifying  that 
their  engines  were  simply  rolling  as  they 
passed  the  warehouse,  and  that  engines  never 
emit  sparks  when  rolling,  but  only  when  they 
are  working.  The  first  freight  train  upon 
which  the  cotton  could  have  been  moved'  after 
it  had  been  loaded  in  the  car  was  one  on 
the  next  day,  which  was  expected  to  take 
up  the  car  for  the  purpose  of  transporting 
it  to  Savannah,  its  destination,  and  this  train 
was  expected  to  pass  Metter  on  the  next  day 
between  10  and  11  o'clock  in  the  morning. 

A  contract  was  introduced  in  evidence  be- 
tween the  Farmers'  Union  Warehouse  and 
the  Central  of  Georgia  Railway  Ck>mpany,  by 
the  terms  of  which  the  railway  company 
agreed  to  issue  "its  regular  cotton  bills  of 
lading  on  cars  by  the  said  Farmers'  Union 
Warehouse  at  cotton  warehouse  situated  upon 
the  side  track  of  the  said  railway  company 
at  Metter,  Ga.,  upon  the  written  statement 
of  the  said  Farmers'  Union  Warehouse,  their 
agents  or  employes,  as  to  the  consignor,  con- 
signee, destination,  number  of  bales,  and 
marks  of  all  cotton  so  loaded  at  cotton  ware- 
house," upon  certain  conditions  as  to  the 
method  of  loading  and  as  to  the  care  and  dil- 
igence of  the  warehouse  company  to  see  that 
the  cars  were  in  a  proper  and  "clean  condi- 
tion, that  is,  free  from  anything  likely  to 
damage  the  cotton,  such  as  loose  matches, 
waste,  oils,  filth,  etc.,  and  [should]  have  the 
end  windows  of  the  cars  closed,  stripped,  and 
sealed  In  a  proper  manner,"  and  that  when 
the  cars  had  been  loaded  the  Farmers'  Union 
Warehouse  should  cause  the  doors  thereof  to 
'*be  also  closed,  sealed,  and  stripped  in  a 
proper  manner."  There  was  also  introduced 
in  evidence  an  agreement  between  the  rail- 
way company  and  the  Farmers'  Union  Ware- 
house that  the  former  should  pay  the  latter 
stipulated  amounts  for  its  services  in  load- 
ing the  cars.  There  was  no  evidence  that 
any  bill  of  lading  was  issued  for  the  cotton 
to  the  warehouse  company,  or  to  the  shipper. 


There  was  no  evidence  that  the  railroad 
company  had  been  notified  after  the  loading 
of  the  car  that  it  was  ready  for  shipment; 
but  the  evidence  is  undisputed  that  the  bales 
of  cotton  were  marked  for  destination,  that 
the  cotton  was  to  be  shipped  by  the  first 
freight  train  passing  on  the  next  day,  that 
the  custom  of  the  company  was  to  deliver 
the  cars  to  an  adjacent  entrance  into  the 
warehouse  for  the  purpose  of  having  the 
warehouse  agents  to  load  the  cotton  thereon, 
that  this  cotton  was  loaded  on  the  car  which 
the  railway  company  placed  there  on  the  day 
the  cotton  was  burned,  and  the  value  of  the 
cotton  was  proved. 

Under  this  evidence  the  attorney  for  the 
railroad  company  contends:  (1)  That  there 
was  no  delivery  of  the  cotton  to  the  railway 
company  In  its  capacity  of  a  common  carrier, 
nor  any  delivery  to  it  as  a  warehouseman; 
and  (2)  that  there  was  no  evlden6e  whatever 
that  any  spark  from  a  passing  engine  con- 
sumed the  cotton,  or  that  it  was  destroyed 
by  any  negligence  of  the  railway  company 
or  its  agents. 

Did  the  facts  show  delivery  to  the  railway 
company,  and,  if  so,  was  that  delivery  tt> 
the  company  as  a  conmion  carrier,  or  as  a 
war^ouseman?  Of  course,  if  it  was  deliv- 
ered to  the  railway  company  in  its  capacity 
of  a  common  carrier,  the  plaintiff  was  enti- 
tled to  recover  upon  proof  of  ownership,  de- 
livery, and  loss.  The  question  is  not  free 
from  doubt,  but  our  opinion  is,  under  the 
law,  that  the  facts  show  a  delivery  to  the 
railway  company  as  a  common  carrier.  Civ- 
U  Code,  1910,  f  2730,  declares  that  "the  re- 
sponsibility of  a  carrier  commences  with  the 
delivery  of  the  goods  either  to  himself  or  his' 
agent,  or  at  a  place  where  he  is  accustomed 
or  agrees  to  receive  them."  Whom  did  the 
warehouse  company  represent  in  loading  the 
cotton  on  the  car?  Did  it  represent  the  rail- 
way company,  the  owner  of  the  cotton,  or 
both?  It  was  unquestionably  the  agent  of 
the  owner  in  receiving  the  cotton  into  its 
warehouse,  but  it  seems  to  us  phiin  that  it 
was  the  agent  of  the  company  in  loading  the 
cotton  from  the  warehouse  on  the  company's 
car.  The  company  by  a  written  contract 
created  this  relationship  between  it  and  the 
warehouse  company,  so  far  as  the  loading  of 
the  cotton  was  concerned.  It  stipulated  that 
the  loading  was  to  be  done  by  the  warehouse 
company  and  how  it  was  to  be  done,  and  it 
had  agreed  to  pay  the  warehouse  company 
compensation  for  the  work  of  loading  the 
car.  In  addition  to  this,  it  seems  to  us,  from 
the  fact  that  the  car  was  placed  by  the  rail- 
way company  near  the  warehouse,  where  It 
was  accustomed  to  place  it,  and  where  it 
had  agreed  to  place  it  for  the  warehouse,  for 
the  purpose  of  having  it  loaded  by  the  ware- 
house agents  with  cotton  for  shipment,  that 
when  the  cotton  was  loaded  on  the  car  at 
that  place,  it  was  a  delivery  to  the  railway 
company.  When  the  cotton  got  out  of  the 
warehouse  and  into  the  car  of  the  railway 
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company,  It  got  Into  tbe  control  and  custody 
of  the  railway  company  and  ont  of  the  con- 
trol and  custody  of  the  warehouse  company. 
We  think  the  delivery  In  this  case  under  the 
facts  was  an  actual  delivery,  and  that  It  was 
accepted  by  the  railway  company.  Certainly 
there  was  such  constructive  and  Implied  de- 
livery and  acceptance  as  would  make  the 
railway  company  liable  as  a  carrier. 

It  is  insisted  that  there  was  no  complete 
delivery,  because  there  was  something  else 
for  the  shipper  to  do,  and  that  no  biU  of 
lading  had  been  issued  by  the  company,  and 
that  there  could  not  be  in  law  a  complete 
delivery  until  a  bill  of  lading  had  been  is- 
sued. The  responsibility  of  the  company  as 
a  carrier  began  with  the  completion  of  the 
delivery  by  the  warehouse  company,  wheth- 
er a  bill  of  lading  bad  or  had  not  been  is- 
sued at  that  time.  4  Elliott  on  Railroads, 
{  1403,  and  citations.  In  this  case  the  bill  of 
lading,  according  to  the  evidence,  was  to 
have  been  delivered  to  the  warehouse  com- 
pany for  the  shipper.  The  evidence  does  not 
disclose  who  was  to  pay  the  freight  on  the 
cotton,  or  whether  or  not  the  freight  had 
been  paid.  Indeed,  it  fails  to  disclose  any- 
thing that  the  shipper  was  required  to  do, 
except  to  put  the  cotton  into  the  hands  of 
the  warehouse  company  marked  for  trans- 
portation, depending  upon  the  warehouse 
company  and  the  railway  company  to  load 
the  car  and  complete  the  transportation. 
Where  cattle  have  been  placed  in  the  com- 
pany's pen  for  immediate  shipment,  and  part 
of  them  have  actually  been  loaded  on  the 
cars,  the  cattle  are  in  the  custody  of  the 
company  as  a  carrier,  and  not  as  a  ware- 
houseman. 4  Elliott  on  Railroads,  i  1404, 
and  citations. 

In  the  view  we  take  of  the  case^  it  makes 
little  difference  whose  agent  the  warehouse 
company  was,  whether  that  of  the  shipper  or 
of  the  railway  company,  for  we  think  the 
placing  of  the  car  by  the  company  at  the 
warehouse,  and  the  loading  of  the  cotton  on 
the  car  marked  for  its  destination  and  for 
immediate  shipment,  constituted  a  delivery 
and  acceptance  by  the  railway  company  as  a 
common  carrier.  The  evidence*  is  undisputed 
that  the  cotton  was  to  be  shipped  the  next 
day  on  the  first  freight  train,  the  very  first 
opportunity  for  shipment  This,  in  our  opin- 
ion, ..makes  an  immediate  shipment  in  the 
meaning  of  that  term,  for  it  was  to  be  ship- 
ped on  the  very  first  train  of  the  company 
that  passed  Metter  after  the  car  had  been 
loaded,  on  the  morning  of  the  next  day.  It 
has  also  been  held  that  goods  stored  along 
the  line  of  ,a  railway  company  awaiting  ship- 
ment, where  the  owner  is  to  load  them  when 
he  gets  a  car,  are  not  delivered  to  the  com- 
pany untU  they  are  so  loaded  and  ready  for 
shipment.  In  the  case  of  Fleming  v.  Ham- 
mond, 19  Ga.  145,  it  is  held  that  "if  the  own- 
er of  a  boat  directs  cotton  to  be  left  at  a  par- 
ticular landing  on  the  river,  agreeing  to  re- 
ceive it  there,  a  deposit  of  the  cotton  at  that 


place  constitutes  a  good  delivery.**  It  Is  also 
held  In  Packard  v.  Getman,  6  Cow.  N.  Y. 
757,  16  Am.  Dec.  475,  that  "where  a  railroad 
company  furnishes  a  car  for  the  purpose  of 
being  loaded,  and  assents  to  the  placing  of 
goods  therein,  the  goods  are  as  much  In  the 
possession  of  the  company  as  if  they  had 
been  delivered  in  its  warehouse  for  shipment,^ 
and  the  icompany  is  liable  where  they  are 
thereafter  destroyed  by  fire,  though  it  occurs 
before  a  bill  of  lading  has  been  signed.*' 
See,  also,  to  the  same  effect,  East  Line  R. 
Co.  T.  Hall,  64  Tex.  620.  In  5  Amer.  &  Bng. 
Enc.  of  Law,  190,  it  is  said  that  "It  is  suf- 
ficient for  the  plaintiff  to  show  that  the 
goods  were  delivered  to  a  i)erson  and  at  a 
house  where  goods  were  accustomed  to  be 
left  for  the  carrier.**  "Delivery  to  a  dray- 
man, or  other  servant  of  the  company,  who 
is  accustomed  to  collect  and  receive  goods 
for  the  company  at  the  places  of  business  of 
its  patrons,  is  a  delivery  to  the  company.**  4 
Elliott  on  Railroads,  §  1406. 

It  is  insisted  by  learned  counsel  for  the 
railway  company  that  the  company  had  no 
notice,  either  actual  or  constructive,  of  the 
delivery  of  the  goods.  If  the  deposit  is  made 
in  the  usual  manner  at  the  place  where  goods 
have  been  donstantly  received  for  transporta- 
tion, a  railroad  company  may,  it  seems,  be 
charged  with  constructive  notice,  even  though 
the  delivery  was  not  made  to  any  of  its  serv- 
ants. The  evidence  in  this  case  shows  that 
the  cotton  was  delivered  at  the  place  where 
the  railroad  company  was  accustomed  to  re- 
ceive It.  It  was  delivered  on  one  of  Its  own 
cars.  On  the  very  day  on  which  the  cotton 
was  consumed  the  car  had  been  taken  by  the 
railroad  company  and  placed  In  front  of  the 
warehouse  for  the  purpose  of  having  it  load- 
ed with  the  cotton,  and  the  loading  was  to 
be  done  by  the  agents  of  the  warehouse  com- 
pany, which  the  railway  company  had  in 
writing  constituted  its  agent  for  that  pur- 
pose. These  facts  bring  it  squarely  within 
the  principle  of  the  ruling  that  where  a  rail- 
road company  had  erected  a  platform  on 
which,  in  the  usual  course  of  business,  cot- 
ton was  stored  for  shipment  by  the  next 
train,  and  the  cotton  was  destroyed  by  fire 
set  by  one  of  the  oompan3r's  locomotives,  the 
shipper  could  recover  as  from  a  carrier.  And 
where  it  was  the  custom  to  deposit  cotton  In 
the  street  beside  the  railroad  company's  plat- 
form, or  in  the  company's  cotton  yard,  a  de- 
livery there  was  held  sufficient  4  Elliott  on 
Railroads,  §  1411.  It  is  needless  to  cite  other 
authority,  for  under  the  authorities  already 
cited,  applied  to  the  facts  of  this  case,  it 
must  be  conceded  that  the  cotton,  when  it 
was  consumed  by  fire,  was  in  the  possession 
of  the  railroad  company,  having  been  deliv- 
ered and  received  by  it  as  a  common  car- 
rier for  immediate  transportation. 

This  conclusion  having  been  reached.  It  is, 
of  course,  uhnece^ary  to  consider  the  other 
question,  for  the  railway  company  as  a  com- 
mon carrier  is  liable  for  the  full  value  of 
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the  cotton  consumed  by  flre  while  In  Its  pos- 
session, unless  the  fire  was  caused  by  the  act 
of  €rod  or  the  public  enemy. 
Judgment  affirmed. 

POTTLE,  J.,  not  presiding. 


(10  Ga.  App.  483) 

RICKS  V.  BRIESENICK.     (No.  8,464.) 
(Court  of  Appeals  of  Georgia.    Jan.  30,  1912.) 

(SyUahui  by  the  Court.) 

Appeal  and  Ebbob  (f  979*)— Revixw^Fibst 
Gbant  of  New  Tbial. 

The  verdict  rendered  not  being  demanded 
by  the  evidence,  the  discretion  of  the  trial  court 
upon  the  first  grant  of  a  new  trial  will  not  be 
controlled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3871-^873;  Dec.  Dig.  f 
979.*] 

Error  from  City  Court  of  Brunswick;  D 
W.  Krauss,  Judge. 

Action  between  R.  M.  Ricks  and  R.  EL 
Brlesenick.  From  the  Judgment,  Ricks  brings 
error.    Affirmed. 

J.  D.  Sparks  and  J.  T.  Powell,  for  plaintiff 
In  error.  Harry  F.  Dunwody,  for  defendant 
in  error. 

RUSSELL,  J.     Judgment  affirmed. 

POTTLE^  J^  not  presiding. 

(10  Ga.  App.  441) 

SUMMERS  T.  LEE.     (No.  3,51&) 
(Conit  of  Appeals  of  Georgia.    Jan.  30,  1912.) 

(8yUahu$  by  ih^  Court.) 

1.  Sbt-Oft  and  Countebclahc  (§  47*)— Ac- 
tion fob  Use— Set-Off  Against  Benefi- 

CIABT. 

The  court  erred  In  disallowing  the  defend- 
ant's plea  of  set-off.  '*If  the  plaintiff  sues  for 
the  benefit  of  another  person,  a  set-off  against 
the  beneficiary  shall  be  allowed."  Civil  Code 
1910,  I  4343. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  \%  101,  102;  Dec 
Dig.  §  47.*] 

2.  Husband  and  Wife  (§  213*)— Mobtoaob 
BY  Wife— Enfobcement— Bvidencw. 

There  being  sufficient  evidence  to  author- 
ize the  inference  that  the  making  of  the  note 
and  deed  by  the  wife  to  secure  a  loan  to  her 
was  merely  a  colorable  scheme  by  which  her 
separate  estate  was  to  be  subjected  to  the 
debts  of  her  husband,  it  was  error  to  direct 
the  verdict  for  the  plaintiff.  Even  if  the  evi- 
dence could  be  said  to  preponderate  in  favor  of 
the  plaintiff,  the  verdict  directed  was  not  de- 
manded, for  there  was  testimony  upon  which 
the  jury  might  have  found  that  the  plaintiff 
advanced  the  money,  knowing  that  it  was  to 
be  used  to  pay  the  husband's  debts,  including 
his  debt  to  the  bank,  and  that  the  entire  trans- 
action was  a  collusive  scheme  by  which  the 
statute  against  suretyship  on  the  part  of  mar- 
ried women  might  be  evaded.  Central  Bank  v. 
Almand,  135  Ga.  231,  69  S.  E.  Ill;  McLeod  v. 
Southern  Fertilizer  Co.,  7  Ga.  App.  822,  66  S. 
E.  802. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Dec  Dig.  §  213.*] 


Error  from  City  Cburt  of  Atlanta;  A.  B. 
Calhoun,  Judge. 

Action  by  E.  6.  Lee,  for  use,  etc,  against 
N.  B.  Summers.  Judgmoit  for  plaintiff,  and 
defendant  brings  error.     Reversed. 

A.  0.  &  J.  H.  McCalla  and  Munday  ft 
Comwell,  for  plaintiff  in  error.  R.  W.  MU- 
ner,  for  defendant  in  error. 

RUSSELL,  J.     Judgment  reversed. 

POTTLE,  J^  not  presiding. 

(10  Ga.  App.  442) 
STEWART  T.  STATE.     (No.  8,621.) 
(Court  of  Appeals  of  Georgia.    Jan.  30,  1912.) 

(8yttahu$  ly  th^  Court.) 

Labcbnt    (i   19*)  —  Fbom  the   Pebson  — 

Knowledge. 

It  appearing,  without  contradiction,  from 
the  evidence  of  the  prosecutor,  that  his  money 
was  taken  with  his  knowledge,  the  conviction 
of  the  plaintiff  in  error  of  the  offense  of  larceny 
from  the  person  is  not  sustained^  and  a  new 
trial  should  have  been  granted.  Moye  v.  State. 
66  Ga.  754 ;  Jackson  v.  State,  116  Ga.  578,  4^ 
S.  E.  750;  WiUiams  v.  State,  70  &  E.  890. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  i  46;  Dec  Dig.  f  19.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   L.  S.  Roan,  Judge. 

Charlie  Stewart  was  convicted  of  larceny, 
and  brings  error.    Reversed. 

R.  J.  Jordan,  for  plaintiff  in  error.  Hugh 
M.  Dorsey,  Sol.  €^n.,  for  the  State. 

RUSSELL^  J.    Judgment  reversed. 

POTTLE,  J.,  not  presiding. 


(10  Oa.  App.  256) 

VOLUNTEER  STATE' LIFE  INS.  CO.  T.  BU- 

CHANNAN.     (No.  3,280.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(Syllabus  by  ih^  Court.) 

1.  Insubance    (§}  121,  668*)— Actions  on 
Policies— Questions  fob  Jubt. 

In  this  state  the  rule  is  well  settled  that 
a  person  has  a  right  to  procure  an  insurance 
policy  on  his  own  life,  and  to  assign  it  to  an- 
other who  has  no  insurable  interest  on  his  life, 
provided  it  be  not  done  b^  way  of  cover  for 
a  wager  policy;  and  the  mtention  of  the  in- 
sured in  taking  out  the  policy  and  in  maldng 
the  assignment,  and  of  the  assignee  in  accept- 
ing the  assignment,  are  questions  of  fact  for 
determination  by  the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  §1  166,  167;  Dec  Dig.  H  121,  668.*] 

2.  Insubance  (§  665*)— Actions  on  Policies 
—Sufficiency  of  evidence. 

There  is  some  evidence  in  the  present  case 
tending  .to  show  that  the  policy  contract  was 
valid,  and  that  the  assignment  thereof  was 
made  in  good  faith  for  a  valuable  consideration. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.   Dig.   I  665.*] 


•For  other  cases  see  same  topic  and  section  NUMBBB  in  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 


Qui 


VOLUNTEER  STATE  LIFE  INS.  OO.  v.  BUCHANNAN 


603 


3.  Assignment  of  Polict— Estoppel  or  In- 
sures. 

Where  the  evidence  shows  that  an  assi^- 
ment  or  sale  by  the  insured  of  a  policy  of  in- 
surance to  one  who  had  no  insurable  interest 
on  his  life  was  made  with  the  knowledge  of 
the  insurance  company,  and  the  company  sub- 
sequently received  the  premiums  directly  from 
the  assignee  for  three  years,  and  the  policy 
provided  that  after  two  years  it  would  be  in- 
contestable on  any  ground,  would  not  the  com- 
pany be  estopped  from  contesting  the  validity 
of  the  policy/  And,  even  if  not  estopped, 
could  the  company  make  any  contest  of  the 
validity  without  first  tendering  back  the  pre- 
miums which  it  had  received  from  the  Assignee 
of  the  policy? 

4.  InSUBANCE  (§  213*)~A8SIONMBNTa— Pbooy 

OF  Interest  of  Assignee. 

Where  the  assignment  of  a  policy  of  in- 
surance provides  that  "the  assignment  was  sub- 
ject to  proof  of  interest  of  the  assignee,"  and 
the  evidence  shows  that  the  assignee  made 
timely  proof  of  loss,  in  which  he  stated  that 
he  held  the  policy  as  an  absolute  purchaser  for 
value,  and  not  as  collateral  security,  and  subse- 
quently, in  reply  to  letters  from  the  company 
asking  for  proof  of  interest,  wrote  to  the  com- 
pany that  his  interest  was  that  of  an  absolute 
purchaser  for  value,  and  repeated  the  same 
statement  to  the  special  agent  of  the  company, 
who  was  sent  to  him  by  the  company  for  the 
purpose  of  finding  out  the  interest  of  the  as- 
signee and  making  a  settlement  with  him  of 
the  policy,  this  would  be  a  substantial  compli- 
ance with  the  provision  of  the  assignment  re- 
quiring proof  of  interest  by  the  assignee. 

[Ed.  Note.— For  other  cases,  see  Insurance* 
Cent.  Dig.  f  483;    Dec.  Dig.  i  213.*] 

5.  Insurance  (f  653*)--Action8  on  Polioixb 
—Admissibility  of  Evidence. 

There  was  no  error  in  excluding  the  tes- 
timony of  the  agent  of  the  insurance  company, 
through  whom  the  application  for  the  policy 
was  made,  to  the  effect  that  he  disapproved 
the  policy  because  in  his  opinion  it  was  a 
wager  policy,  and  in  also  rejecting  the  testi- 
mony tha't  in  the  town  where  the  insured  lived 
there  was  a  great  deal  of  speculation  in  pol- 
icies of  insurance. 

(Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §1  1678,  1679;  Dec  Dig.  I  653.*] 

6.  Trial  (5  260*)— Instructions— Requests. 

The  exceptions  made  to  portions  of  the 
charge  are  without  merit,  and  the  written  re- 
quests were  substantially  covered  by  the  gen- 
eral instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  651-659;    Dec.  Dig.  t  26a*] 

7.  No  Error— BviDENCB  Sufficient. 

No  error  of  law  appears,  and  the  verdict 
is  supported  by  qome  evidence. 

f Additional  Syllabus  hy  Bditorial  Sialf.) 

S.  Insurance  (J  669*)— A<jtion8  on  Policies 
—Instructions. 

In  an  action  on  a  life  policy,  an  instruc- 
tion, following  the  terms  of  the  contract,  that 
the  policy  would  be  incontestable  after  the 
expiration  of  two  years,  ezjcept  that  the  in- 
sured participate  in  the  miUtary  service,  the 
army  or  navy,  in  connection  with  instructions 
that  unless  the  jury  found  that  the  contract 
was  a  valid  contract  it  would  not  be  applicable, 
because  if  it  was  a  wager  contract  it  was  void 
ab  initio,  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  «  1556,  1771-1784;  Dec.  Dig.  | 
669.*] 

E^rror  from  City  Court  of  Americas;  C. 
R.  Crisp,  Judge. 


Action  by  6.  B.  Buchannan  against  the 
Volunteer  State  Life  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Smith  &  Carswell  and  R.  L.  Maynard,  for 
plaintiff  in  error.  B.  A.  Hawkins,  for  de- 
fendant In  error. 

HILL,  0.  J.  This  was  a  suit  on  an  Insure 
ance  policy,  to  recover  the  face  value  of  the 
policy,  besides  Interest,  attorney's  fees,  and 
damages,  as  provided  for  in  sections  2549 
and  4392  of  the  Civil  Code  of  1910.  The 
policy  of  insurance  was  written  on  the  life 
of  Davis  P.  Holt,  and  by  its  terms  was  pay- 
able to  his  estate  or  assigns.  It  was  dated 
AprU  26^  1906,  was  for  |5,000,  and  was 'duly 
transferred  and  assigned  to  the  plaintiff  for 
a  valuable  consideration  on  May  8,  1900. 
The  insured  died  in  November,  1909,  and 
proofiEi  of  death,  as  required  by  the  contract, 
were  made  by  the  assignee  of  the  policy  and 
presented  to  the  insurance  company,  and  de- 
mand made  upon  it  by  the  assigns  for  pay- 
ment of  the  amount  of  the  policy.  The  eri- 
dence  also  showed  that  the  insurance  com- 
pany had  received  directly  from  the  assignee 
the  premiums  due  on  the  policy  for  the  time 
for  which  it  was  in  force  until  the  death  of 
the  insured,  and  that  when  the  assignment 
was  made  the  company  had  due  notice  and 
consented  to  it  The  foregoing  facts  are  not 
controverted.  The  Jury  returned  a  verdict 
for  the  plaintiff  for  the  amount  of  the  policy, 
refusing  to  find  in  favor  of  the  claim  for  at- 
torney's fees  and  damages,  and  the  defend- 
ant's motion  for  a  new  trial  was  overruled. 

[4]  Two  defenses  were  relied  upon.  First, 
it  was  claimed  by  the  insurance  company 
that  the  assignee  had  not  complied  with  the 
terms  of  the  assignment;  it  being  provided 
therein  that  the  assignment  was  subject  to 
proof  of  interest  of  the  assignee.  The  as- 
signment does  not  provide  how  this  proof  of 
interest  shall  be  made.  The  evidence  shows 
as  to  this  matter  that  In  the  proof  of  loss  the 
plaintiff  claimed  that  he  was  entitled  to  the 
amount  of  the  policy  as  the  "absolute  own- 
er," by  virtue  of  tiie  assignment  A  few 
days  subsequently,  in  replying  to  letters  from 
the  insurance  company  asking  for  informa- 
tion as  to  his  interest,  he  wrote  that  he  was 
the  absolute  owner  of  the  policy,  having 
bought  the  same  outright  for  a  valuable  con- 
slderatioUy  and  subsequently,  when  the  spe- 
cial agent  of  the  company  was  sent  to  him 
for  the  purpose  of  obtaining  more  definite 
information  on  this  subject  and  for  the  fur- 
ther purpose  of  adjusting  the  loss,  the  plain* 
tiff  repeated  what  he  had  already  written 
to  the  company,  that  he  was  in  fact  the  ab- 
solute owner  of  the  policy  for  a  valuable  con- 
sideration, that  he  had  bought  it  outright 
and  that  he  did  not  hold  it  as  collateral  se- 
curity for  any  indebtedness  which  the  Insur- 
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ed  owed  him.  We  think  this  evideiice  shows  i 
that  there  was  a  compliance  with  this  provi- 
sion of  the  policy.  We  do  not  see  how  there 
could  have  been  a  more  definite  and  specific 
compliance  than  was  made  both  in  the  letters 
written  to  the  company  on  the  subject  and 
in  the  information  directly  given  to  the  spe- 
cial  agent 

[1,2]  The  second  defense  relied  upon,  and 
which  was  the  principal  defense,  was  the 
contention  of  the  company  that  the  contract 
of  Insurance  was  invalid  because  it  was  a 
wagering  contract ;  that  the  insured  and  the 
plaintiff  (the  assignee)  had  entered  into  an 
agreement  that  the  insured  should  apply  for 
the  policy,  and  that  after  it  had  been  obtain- 
ed ^e  would  transfer  it  to  the  plaintiff  in 
consideration  of  an  advancement  made  the 
insured  by  the  plaintiff  of  a  sum  of  $300  or 
$400;  that  the  insured  was  not  able  to  pay 
the  first  premium,  and  In  compliance  with 
this  mutual  agreement  made  the  application 
through  the  agent  of  the  company ;  that  when 
the  policy  was .  delivered  to  the  insured  he 
went  to  the  assignee  for  the  money  to  pay 
the  first  premium,  and  the  money  was  ad- 
vance to 'him  by  the  plaintiff  for  the  pur- 
pose of  paying  the  premium,  and  that  three 
or  four  days  thereafter  the  assignment  was 
made  In  consideration  of  this  advance  and 
in  performance  of  the  previous  agreement  be- 
tween the  two  in  reference  thereto,  that  the 
plaintiff  knew  that  the  Insured,  at  the  time 
he  made  the  application  for  insurance,  was 
a  habitual  drunkard,  and  knew  that  he  was 
in  a  delicate  state  of  health,  and  would  prob- 
ably die  prematurely  from  the  excessive  use 
of  liquor,  and  on  this  account  the  plaintiff 
was  willing  to  hazard  the  premiums  on  the 
policy  of  Insurance,  with  the  hope  and  belief 
that  he  (the  plaintiff)  as  the  assignee,  would 
in  a  short  time  receive  the  full  amount  of 
the  policy ;  in  short,  that  the  policy  was  tak- 
en out  by  Holt  and  the  assignment  made  by 
him  to  the  plaintiff  for  the  purpose  of  evad- 
ing the  law  in  reference  to  gambling  con- 
tracts, and  the  means  adopted  were  simply  a 
cover  for  a  wager  policy. 

As  to  this  defense  it  may  be  stated  that 
there  were  some  strong  circumstances  tend- 
ing to  show  that  it  was  the  truth  of  the 
transaction,  except  as  to  the  charge  that  the 
insured  was  a  habitual  drunkard.  This  fact 
was  not  proved;  but  it  was  shown  by  cir- 
cumstances that  Holt  was  unable  to  pay  the 
first  premium,  and  that  he  did  make  applica- 
tion to  the  plaintiff  for  the  money  out  of 
which  the  first  premium  was  paid.  But  the 
plaintiff  swears  positively  that  Holt  came 
to  him  with  the  policy  and  offered  to  sell  it 
to  him  for  $300,  and  after  some  negotiations 
he  did  buy  outright  the  policy  from  Holt,  and 
held  it  under  a  written  assignment,  which 
was  subsequently  approved  by  the  company; 
and  he  gave  the  $300  to  Holt  and  took  the 
assignment  In  ignorance  of  the  fact  that  the 
premium  had  not  been  paid.  There  Is  other 
testimony  which  bears  more  or  less  on  this 


defense,  but  the  queatlon  was  one  exclusive- 
ly for  consideration  by  the  Jury.  The  learned 
trial  judge  clearly  and  fully  diarged  the  law 
as  laid  down  by  the  Supreme  Court  in  the 
case  of  Rylander  v.  Allen,  125  Ga.  200,  53 
S.  B.  1032.  6  L.  R.  A.  (N.  S.)  128,  that  "one 
has  the  right  to  procure  insurance  on  his  own 
life  and  assign  the  policy-  to  another,  who 
has  no  insurable  interest  in  the  life  insured, 
provided  It  be  not  done  by  way  of  cover  for 
a  wager  policy .*• 

The  law  which  controls  this  question  of 
wager  Contracts  of  insurance  is  so  fully  and 
clearly  set  out  in  the  learned  and  elaborate 
opinion  of  Mr.  Chief  Justice  Fish  in  the  de- 
cision which  Is  cited  that  it  wUl  be  unneces- 
sary to  add  any  other  authority  or  to  dis- 
cuss the  question  any  farther.  The  law, 
therefore,  having  been  correctly  charged  by 
the  court,  and  the  question  of  the  intent 
with  which  the  policy  was  taken  out  and 
assigned  being  a  matter  for  the  jury  exclu- 
sively, this  court  cannot  Interfere,  unless 
there  was  in  the  trial  of  the  case  some  ma- 
terial and  prejudicial  error  against  the  de- 
fendant We  have  examined  the  special  as- 
signments of  error  very  carefully  and  will 
dispose  of  them  briefly. 

[5]  1.  In  support  of  the  contention  by  the 
defendant  that  the  contract  In  question  was 
a  wager  contract,  testimony  is  offered  that 
the  local  agent  of  the  company,  through 
whom  the  application  for  the  insurance  was 
made,  had  expressed  himself  as  being  op- 
posed to  writing  this  kind  of  Insurance 
(meaning  speculative),  and  that  in  the  years 
1905  and  1906  there  was  a  good  deal  of  spec- 
ulative insurance  written  in  Americus,  the 
home  of  the  applicant  in  this  case.  We  think 
the  testimony  was  inadmissible  and  imma- 
terial for  the  purpose  of  showing  that  the 
contract  in  question  was  a  wager  contract, 
and  that  the  dtationd  relied  upon  in  sup- 
port of  the  admissibility  of  the  evidence 
are  not  In  point.  The  authorities  dted  are 
to  the  effect  that  other  transactions  than 
the  one  under  Investigation  may  in  some 
cases  be  admitted  for  the  purpose  of  illus- 
trating intention.  Mutual  Life  Insurance 
Ck>mpany  v.  Armstrong,  117  U.  S.  591,  6  Sup. 
Ct  913,  29  liw  Bd.  1000;  Small  v.  Williams, 
87  Ga.  681, 13  S.  B.  589;  6  Enc.  of  Evidence, 
p.  23. 

[6]  2.  Several  written  requests  to  charge 
were  duly  made  by  the  defendant  The  In- 
structions requested  were  pertinent  to  the 
defense,  if  the  contract  In  question  was  a 
wager  contract,  and  was  therefore  void.  We 
have  examined  these  requests  In  connection 
with  the  general  instructions,  and  we  find 
that  they  are  fully — ^indeed,  most  favorably 
to  the  insurance  company— <M>vered  by  the 
general  instructions  on  that  subject  and  It 
would  have  been  superfluous  reiteration  for 
the  court  to  have  given  them  in  charge. 

[6]  3.  It  is  also  contended  that  the  court 
erred  in  charging  the  jury  that  under  the 
terms  of  the  contract  of  insurance  *lt  would 
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be  incontestable  after  the  expiration  of  two 
years,  except  that  tbe  insured  participate  In 
the  military  service — ^the  army  or  navy."  It 
is  said  this  instruction  was  not  applicable  to 
the  facts  of  the  case  and  was  prejudicial  to 
the  defendant  This  was  the  provision  of 
the  contract,  and  the  court  gave  it  in  con- 
nection with  the  instruction  that,  unless  the 
Jury  found  that  the  contract  was  a  valid 
contract,  it  would  not  be  applicable,  because. 
If  it  was  a  wager  contract,  it  was  void  ab 
initio.  The  instruction  objected  to,  there- 
fore, was  beneficial  to  the  defendant,  for 
otherwise  the  Jury  might  have  inferred  that 
after  two  years  (and  it  was  undisputed  that 
the  contract  had  been  in  force  for  more  than 
two  years),  it  was  incontestable,  even  if  they 
found  it  was  a  wager  contract  Besides,  one 
of  the  defenses  relied  upon  as  to  which  some 
evidence  was  introduced,  but  which,  as  be- 
fore stated,  was  not  satisfactorily  proved, 
was  that  the  insured  at  the  time  he  took  out 
the  policy  was  a  habitual  drunkard,  and  it 
was  contended  that  if  this  was  true,  he 
falsely  represented  the-  condition  of  his  hab- 
its to  the  company,  and  for  this  reason  the 
policy  was  void.  The  charge,  therefore,  as 
to  its  being  incontestable  after  two  years 
was  referable  to  this  defense. 

[7]  The  foregoing  is  a  brief  discussion  of 
the  essential  questions  raised  by  the  record. 
After  a  careful  examination  of  the  evidence 
and  the  charge  of  the  court  and  also  the 
law  applicable,  we  have  come  to  the  conclu- 
sion that  the  court  committed  no  error  In  the 
trial,  and  that,  while  there  were  some  strong 
circumstances  tending  to  establish  the  de- 
fense that  the  contract  was  a  wager  con- 
tract, yet  there  was  positive  evidence  on  the 
part  of  the  plaintiff  to  the  contrary;  and,  as 
this  was  a  matter  exclusively  for  the  deci- 
sion of  the  Jury,  the  Judgment  of  the  lower 
court  in  refusing  a  new  trial  must  be  af- 
flzmed* 

(10  Gft.  App.  442) 

FORD  V.  STATE.     (No.  8,80ft.) 
(Court  of  Appeals  of  Georgia*    Jan.  80,  1012.) 

(8vUahu9  hy  the  Court.) 

1.  Dbunkabds  (f  10*)— Ofrnsbs. 

A  violation  of  the  statute  which  forbids 
one  to  be  drunk  or  intoxicated  within  the  cur- 
tilage of  any  private  residence  which  is  not  in 
his  exclusive  possession  may  be  manifested  by 
the  indecent  condition  or  acting  of  such  intoxi- 
cated person.  The  indecent  condition  may  ex- 
ist in  tbe  degree  of  the  intoxication,  even  if 
there  is  no  harmful  Kct  perpetrated  by  the  ac- 
cused and  no  unbecoming  language  or  loud  and 
violent  discourse. 

[Ed.  Note.~For  other  cases,  see  Drunkards, 
Gent  Dig.  §1  10,  U;   Dec  Dig.  f  la*] 

2.   SUFFICIENCT  OF  BVIDENCB. 

The  evidence  authorised  the  Judgment  of 
guilty. 

^ror  from  City  <Ik>nrt  of  Valdosta;  J.  G. 
Cranford,  Judge. 


Fred  Ford  was  convicted  of  drunkenness, 
and  brings  error.    Affirmed. 

G.  A.  Whitaker  and  S.  M.  Varnedoe,  for 
plaintiff  in  error.  Jas.  M.  Johnson,  SoL,  for 
the  State. 

RUSSELL,  J.  [1, 2]  The  only  question  pre- 
sented by  this  record  is  whether  the  mere  fact 
that  the  defendant  went  to  the  private  dwel- 
ling house  of  another  in  such  an  intoxicated 
condition  that  in  attempting  aimlessly  to 
grab  at  a  little  child,  he  fell  in  the  middle  of 
the  floor,  and  thereafter,  without  resistance 
on  his  part  was  ejected  from  the  residence. 
The  point  is  made  that  there  can  be  no  viola- 
tion of  the  act  of  1005  (Acts  1905,  p.  114), 
which  forbids  any  person  appearing  drunk 
or  intoxicated  on  any  public  street  or  within 
the  curtilage  of  any  private  residence,  unless 
the  intoxication  is  made  manifest  by  some 
act  or  language  on  the  part  of  the  intoxicat- 
ed person.  Counsel  cite  the  rulings  of  this 
court  in  Coleman  t.  State,  3  Ga.  App.  208, 
50  S.  B.  820,  Dorsey  v.  State,  7  Ga.  App.  308, 
372,  66  S.  BL  1006,  and  Haines  t.  State,  8 
Ga.  App.  631,  70  S.  D.  84,  in  support  of  this 
position.  There  is  no  ruling  in  any  of  these 
cases  upon  the  precise  point  here  presented, 
and  certainly  nothing  which  conflicts  with 
the  view  that  the  language  of  the  statute 
which  declares  that  the  intoxicated  condition 
may  be  manifested  by  indecent  condition  is 
for  any  reason  to  be  disregarded. 

In  the  Coleman  Case,  supra,  it  is  true  that 
the  defendant  was  shown  to  have  been  guilty 
of  using  profane  language  and  of  doing 
other  acts  which  clearly  demonstrated  that 
he  was  drunk,  and  in  the  opinion  Judge  Hill 
was  dealing  with  the  facta  as  presented. 
But  the  statement  that  'the  purpose  of  the 
statute  is  to  protect  the  public  streets  and 
highways  and  private  residences,  not  so  much 
from  the  presence  of  the  drunkard  as  from 
the  conduct  of  the  drunkard  as  described  in 
the  act"  cannot  be  construed  as  a  ruling 
directed  in  any  sense  to  that  portion  of  the 
statute  which  declares  that  the  intoxication 
may  be  manifested  by  indecent  condition 
alone;  for,  in  commenting  on  the  evidence. 
Judge  Hill  states  that  in  the  case  under  dis- 
cussion the  plaintiff  in  error  "made  clearly 
manifest  his  drunken  condition  by  boisterous- 
ness,  by  indecent.  oonditUm  and  acting,  and 
by  loud  and  violent  discourse."  The  Cole- 
man Case  was  one  In  which  the  numerous 
acts  of  the  defendant  overshadowed  any  ref- 
erence to  his  condition,  and  pretermitted  any 
necessity  for  reference  to  that  portion  of  the 
statute;  but  there  is  certainly  nothing  said 
In  the  opinion  that  could  warrant  the  conclu- 
sion that  the  intoxication  forbidden  by  the 
statute  might  not  be  manifested  by  the  in- 
decent condition  of  the  accused,  without  any- 
thing more  being  shown. 

The  same  is  true  as  to  the  comments  of 


•For  oth«r 
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the  writer  In  Dorsey  t.  State,  7  Ga.  App.  366, 
372,  66  S.  E.  1096,  which  Is  cited.  The  state- 
ment in  the  Dorsey  Case,  that  "one  may  be 
intoxicated  without  violating  the  statute,  pro- 
vided he  is  guilty  of  no  act  which  violates 
public  decency,"  is  not  exclusive  of  such  an 
act  as  would  be  committed  if  one  went  to  the 
private  dwelling  house  of  another  in  such  a 
condition  of  beastly  intoxication  as  to  violate 
every  rule  of  decency  and  propriety.  The  go- 
ing Is  an  act  The  appearing  within  the  cur- 
tilage of  a  dwelling  house  is  an  act  on  the 
part  of  the  person  who  appears,  and  the  in- 
decency would  depend  largely  upon  the  de- 
gree of  the  intoxication.  The  intoxication 
might,  of  itself,  be  so  complete  as  to  evi- 
dence an  "indecent  condition." 

In  the  Haines  Case,  8  Ga.  App.  627,  70  S. 
B.  84,  reference  was  made  to  the  specific 
charge  upon  which  the  defendant  was  being 
tried,  and  to  the  fact  that  one  of  the  acts 
specifically  mentioned  in  the  statute  was  the 
use  of  vulgar,  profane,  and  unbecoming  lan- 
guage. But  in  a  subsequent  portion  of  the 
opinion,  the  writer  said  tliat  "to  appear  In 
an  intoxicated  condition  in  any  portion  of 
the  area  inclosed  by  the  curtilage,  whether 
within  or  without  the  dwelling  house,  is  a 
violation,  of  the  statute."  It  is  true  that  the 
Question  then  under  discussion  was  whether 
the  law  penalized  drunkenness  In  a  dwelling 
house,  Inasmuch  as  the  language  used  in  the 
statute  was  "within  the  curtilage  of  any 
private  residence" ;  bat  the  language  quoted 
from  the  decision  clearly  indicates  the  opin- 
ion of  this  court  that  it  was  the  intention  of 
the  Legislature  to  x)enalize  the  appearance 
of  any  one  so  intoxicated*  as  to  be  in  any  way 
offensive,  by  reason  of  such  intoxicated  con- 
dition, to  others  at  any  dwelling  house  not 
his  own.  In  the  opinion  of  the  writer,  laws 
directed  against  the  abuse  of  intoxicants 
cannot  be  too  strictly  enforced.  The  writ 
of  error  is  without  merit. 

Judgment  affirmed. 

POTTLE,  J.,  not  presiding. 


(10  Ga.  App.  467) 

BBOWN  T.  STATE.     (No.  8,886.) 
{Court  of  Appeals  of  Georgia.    Jan.  30,  1912.) 

(Byllahut  hy  the  Court.) 

Bbview. 

The  evidence  authorized  the  verdict 

Error  from  City  Court  of  St  Marys ;  D.  S. 
Atkinson,  Judge. 

Willie  Brown  was  convicted  of  crime^  and 
brings  error.    Affirmed. 

Emmett  McElreath,  John  J.  Moore,  and 
E.  W.'  Brinkins,  for  plaintiff  in  error.  S.  C. 
Townsend,  SoL,  for  the  State. 

POTTLE,  J.    Judgment  affirmed. 


•  (10  Oa.  App.  303) 

BIVEBSIDE   BilU^ING   &  POWBB  CO.   ▼. 
SEABOARD  AIB  LINE  BY. 

SEABOARD  AIR  LINE  RY.  v.  RIVERSIDB 

MILLING   &   POWER   CO. 

(Nob.  3,429,  3,430.) 

(Court  of  Appeals  of  Georgia.    Jan.  10,  1912.) 

(8yllalu9  by  the  Court.) 

Cabbiebs  (fi  69*)— Cabbiaqk  or  Goons— Ac- 
tion FOB  Bbeach  of  Contbaot. 

The  court  did  not  err  in  suBtaining  the 
general,  demurrer  and  diBmissing  the  plaintiff's 
petition.  The  petition,  as  amended,  was  fatally 
defective,  in  that  it  was  not  alleged  that  the 
special  contract  for  milling  in  transit  privilege 
was  within  the  power  or  authority  of  the  de- 
fendant to  grant  Under  Act  Cong.  June  29, 
1906,  c.  3591,  34  Stat  584  (U.  S.  Comp.  St 
Supp.  1907,  p.  892;  Supp.  1909,  p.  1149)  regu- 
latmg  interstate  transportation,  a  carrier  could 
not  grant  this  special  contract,  unless  the  rate 
had  been  approved  by  the  Interstate  Commerce 
Commission.  The  petition  did  not  allege  that 
the  special  milling  m  transit  privilege,  at  the 
special  rate  mentioned,  had  been  established  by 
the  defendant  and  included  in  the  schedule  of 
rates,  and  published  as  required  by  the  act  of 
Congress  above  referred  to,  nor  allege  tliat 
such  privilege  or  the  rate  mentioned  was  open 
to  all  sluppers  under  like  conditions,  or  that 
the  charges  agreed  to  be  made  on  tne  inter- 
state transportation  mentioned  had  been  fixed 
and  regulated  in  accordance  with  law,  and 
therefore  that  the  defendant  was  under  duty 
to  the  plaintiff  to  make  shipments  for  it  in  ac- 
cordance with  the  contract 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  S  69.*] 

Error  from  City  Court  of  Cartersville ;  A. 
M.  Foute,  Judge. 

Action  by  the  Riverside  Milling  &  Power 
Company  against  the  Seaboard  Air  line 
Railway.  Judgment  for  defendant,  and  both 
parties  bring  error.  Judgment  afQrmed,  and 
cross-bill  of  exceptions  dismissed. 

G.  H.  Aubrey,  for  plaintilf  in  error.  Neel 
&  Neel,  for  defendant  in  error. 

RUSSELL,  J.  Judgment  affirmed.  Gross- 
bill  of  exceptions  dismissed. 


(10  Oa.  App.  838) 

NATIONAL  PRODUCE  DISTRIBUTING  CO. 

V.  CAIRO  MELON  GROWERS'  ASS'N. 

(No.  3,497.) 

(Court  of  Appeals  of  (Georgia.    Jan.  16,  1912.) 
(SyUahui  by  the  Court.) 

1,  No   BBBOB— EVIDBNOK  SUFTICISNT. 

No  material  error  of  law  appears,  and 
there  is  some  evidence  to  support  tiie  verdict 

(Additional  SyUabue  by  Editorial  Staff.) 

2.  Pbinoipal  and  Agent  (f  79*)— Mutual 
Rights  and  LiABiLrrisa  —  Actions  —  Evi- 
dence. 

In  an  action  for  breach  of  a  contract  by 
defendants  to  act  as  sales  agents,  to  aid  plain- 
tiffs in  the  distribution  of  their  melon  crops, 
and  to  direct  them  how  and  where  to  ship  to 
sell,  bv  negligently  advising  plaintiffs,  so  that 
they  shipped  the  melons  to  places  where,  on 
account  ox  market  conditions,  a  fair  price  could 


*For  other 
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not  be  obtainedf  evidence  that  the  melons  could 
have  been  disposed  of  at  the  initial  point  for 
sums  largely  in  excess  of  the  price  at  which 
the  sales  agents  sold  them  had  some  relevancy 
toward  establishing  their  negligence. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Dec  Dig.  S  79.*] 

3.  Appeai.  and  Erbob  ({  1050*)~REyi]sw— 
Habmless  Ebbob— Admission  of  Evidence. 
In  an  action  for  negligence  of  sales  agents, 
who  agreed  to  make  reports  of  sales,  the  ad- 
mission in  evidence  of  certain  writings,  pur- 
porting to  be  sales  reports,  made  by  the  agents 
and  signed  In  their  name,  with  proof  that  they 
came  by  due  course  of  mail  in  envelopes  bear- 
ing the  sales  agents'  return  card  and  postmark- 
ed at  their  address,  over  objection  on  the 
ground  of  lack  of  sufficient  proof  of  execution, 
was  not  prejudicial  to  defendants:  no  other 
sales  accounts  having  been  received. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  f  1050.*] 

Error  from  City  Ck)urt  of  Cairo;  S.  P. 
Gain,  Judge  pro  bac. 

Action  by  the  Cairo  Melon  Growers*  As- 
sociation against  the  National  Produce  Dis- 
tributing Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

B.  C.  Bell  and  Ira  Carlisle,  for  plaintiff 
in  error.  M.  L.  Ledford,  for  defendant  in 
error. 

POWELL,  J.  [2]  The  general  theory  of 
the  plaintiffs'  case  was  that  the  defendants 
contracted  to^  act  as  their  sales  agents  and 
to  aid  them  in  the  distribution  of  their  melon 
crops,  by  directing  them  how  and  where  to 
ship  and  sell  most  advantageously,  and  that 
they  breached  this  contract  by  negligently 
advising  them,  so  that  they  shipped  the 
melons  to  places  where,  on  account  of  mar- 
ket conditions,  a  fair  price  could  not  be  ob- 
tained. Evidence  that  the  melons  could  have 
been  disposed  of  at  the  initial  point  for  sums 
largely  in  excess  of  the  price  at  which  these 
sales  agents  sold  them  at  the  places  to  which 
they  directed  the  melons  to  be  shipped  had 
some  relevancy  toward  establishing  the  neg- 
U^nce  thns  charged  by  the  plaintiffs  against 
the  defendants;  and  the  court  did  not  err 
in  admitting  the  testimony. 

[)]  Under  the  contract  the  defendants 
agreed  to  make  reports  of  sales.  The  plain- 
tiffs offered  in  evidence  certain  writings, 
purporting  to  be  sales  reports  made  by  the 
defendants  and  signed  in  their  name,  prov- 
ing that  they  came  by  due  course  of  mall, 
in  envelopes  bearing  the  defendants'  return 
card,  and  postmarked  at  their  address.  The 
defendants  objected  on  the  ground  of  lack 
of  sufficient  proof  of  execution.  As  no  oth- 
er sales  accounts  were  received,  and  as  in 
the  absence  of  these  reports  the  defendants 
had  not  accounted  for  these  shipments  at 
all,  the  error,  if  any,  was  not  prejudicial. 

[1]  Other  similar  errors  are  complained 
of;  but,  without  going  into  detail  (for  no 
novel  or  important  point  is  presented),  we 
may  siay,  in  fine,  that  the  evidence,  while 


not  demanding  the  verdict,  authorized  it, 
and  that,  even  if  any  errors  were  madSt  they 
were  harmless. 
Judgment  affirmed. 

:iO  Ga.  App.  451) 

SBWBLL  T.  STATE.     (No.  S,876.) 
(Court  of  Appeals  of  Georgia.    Jan.  30,  1912.) 

(8^Udbu9  by  ik4  C<mrt.} 
CnzMTNAL  Law  (I  941*)— New  TbiaIt— Nbw- 

LT  DiSCOVSBBD  EVIDENCE. 

The  evidence  was  sufficient  to  authorize 
the  verdict.  The  alleged  newly  discovered  evi- 
dence was  merely  cumulative  and  impeaching 
in  its  character,  and  the  court  did  not  abase 
its  discretion  in  overruling  the  motion  for  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  2328-2330  i  Dec.  Dig.  | 
041,*] 

Error  from  Superior  Cburt,  Coweta  Coun- 
ty; R.  W.  Freeman,  Judge. 

Jesse  Sewell  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  0.  Newman,  for  plaintiff  in  error.  J. 
B.  Terrell,  Sol.  Q^.,  for  the  State. 

POTTLE,  J.    Judgment  affirmed. 


(10  Oa.  App.  438) 

METROPOLITAN  LIFE  INS.  CO.  T.  MOE- 
ROW.     (No.  3,472.) 

(Court  of  Appeals  of  Georgia.    Jan.  80,  1912.) 

(8yUahu9  hy  the  Court.) 

1.  Parties  (|  95*)— Amendment— New  Party. 

An  amendment  making  a  nominal  plain- 
tiff, who  sues  for  the  use  of  the  party  orig- 
inally named  as  plaintiff,  does  not  make  a  new 
party.  It  merely  truly  characterizes  the  orig- 
inal plaintiff.  '^A  usee,  unable  to  maintain  an 
action  in  his  own  name^  may  enforce  his  rights 
in  the  name  of  his  assignor,  suin^  for  his  use, 
and  an  amendment  to  this  effect  did  not  change 
Uie  cause  of  action,  nor  add  a  new  and  distinct 
party  plaintiff."  A,  K  &  N.  Ry.  Co.  v.  Smith, 
1  Ga.  App.  163,  58  S.  E.  106:  Chapman  v. 
TaUaferro,  1  Ga.  App.  238,  58  S.  E.  12& 

nsd.    Note.— For    other   cases,   see   Parties, 
Cent.  Dig.  I  165;  Dec  Dig.  S  05.*] 

2.  AssiONMSNTS    (if    71,    59*)  —  NoncB    to 
Debtor— Payments  to  Assionor. 

One  who,  for  a  valuable  consideration,  di- 
vests himself  of  the  right  to  receive  money  due 
him,  and  vests  this  right  in  an  assignee  or 
transferee,  cannot,  without  the  consent  of  his 
assignee,  reinvest  himself  with  the  right  to 
receive  it.  Nor  can  a  debtor  of  the  assignor, 
who  has  notice  of  the  assignment,  pay  the  debt 
to  the  assignor,  except  at  his  own  periL  "It 
is  the  established  rule  in  the  United  States 
that  an  assignment  for  a  inUuable  considera- 
tion, with  notice  to  the  debtor,  imposes  on 
him  an  equitable  and  moral  obli«fttion  to  pay 
the  assignee."  2  Am.  &  Eng.  £2nc  of  Law 
(2d  Ed.)  p.  1097. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  {  159;    Dec  Dig.  H  71,  59.*] 

3.  Demurrer. 

The  plaintiflTs  cause  of  action  depending, 
according  to  the  allegations  of  the  petinon,  up- 
on the  statement  that  the  defendant  had  notice 
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of  the  aBsignment,  the  court  did  not  err  in 
oyerruling  the  demurrers. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Beid,  Judge. 

Action  by  Will  Morrow,  for  use,  etc., 
against  the  Metropolitan  Life  Insurance 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

• 

Smith,  Hammond  &  Smith,  for  plaintiff 
in  error.  Paul  L.  Lindsay,  for  defendant  in 
error. 

RUSSELL^  J.    Judgment  affirmed* 

POTTLE,  J.,  not  presiding. 


(10  Ga,  App.  422) 
HARTFELDER  &  COCHRAN  v.  CLARK. 

(No.  3,326.) 
(Court  of  Appeals  of  Georgia.    Jan.  30,  1912.*) 

(ByllabuM  ly  the  Court.) 

1.  Bills  and  Notes    (i  354*)— Bona  Fidb 

PUBCHASSBS  — CONBIDEBATION    FOB    TBANS- 
FEB. 

Under  the  pleadings  and  evidence  in  this 
case,  the  court  did  not  err  in  instructing  the 
Jury  that  the  mere  fact  that  the  plaintiff  gave 
only  $15  for  the  notes  in  suit  would  not  be 
sufficient  to  authorize  the  finding  that  he  was 
not  a  bona  fide  purchaser  of  the  notes.  "Mere 
inadequacy  of  consideration  alone  will  not  Toid 
a  contract"    CivU  Code  1910,  f  4244. 

[Ed.  Note.— Por  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |S  904,  905;  Dec.  Dig.  8 
854.*] 

2.  Trial  (i  259*)-- Appeal  and  Ebbob  (i 
928* ) —iNSTBucnoNB— 'Requests— Pbebuicp- 
TioNS  ON  Appeal. 

If  specific  instructions  are  desired  as  to 
the  legal  effect  or  bearing  of  a  particular  point 
or  fact  disclosed  by  the  evidence  as  related  to 
a  contention,  a  written  request  to  that  efifect 
should  be  preferred.  Where  error  is  assigned 
upon  the  ground  that  the  court  failed  to  submit 
to  the  jury  in  his  charge  the  question  as  to 
whether  or  not  a  suit  upon  the  same  notes  as 
those  involved  in  the  pending  action  had  been 
determined  in  another  court,  and  where  a 
plea  in  abatement  setting  up  this  fact  had 
been  stricken,  but  no  exceptions  have  been 
taken  to  the  order  striking  this  plea,  hM,  that 
while  the  pendency  of  the  former  suit  might 
be  a  circumstance  tending  to  show  that  the 
plaintiff  had  knowledge  of  the  defenses  to  the 
note,  and  available  evidence  in  support  of  the 
plea  that  the  plaintiff  was  not  a  bona  fide  pur- 
chaser, it  must  be  presumed,  inasmuch  as  the 
charge  of  the  court  was  not  sent  up,  that  the 
judge  properly  charged  the  jury  upon  the  de- 
fense presented  by  the  plea,  although  he  made 
no  explicit  reference  to  the  specific  point  in 
the  testimony  referred  to  in  the  assignment  of 
error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  648;  Dec  Dig.  f  259;*  Appeal  and  Er- 
ror, Cent  Dig.  18  3749-3754;  Dec  Dig.  i 
92a*] 

Error  from  City  Court  of  Springfield;  J. 
H.  Smith,  Judge. 

Action  by  D.  H.  Clark  against  Hartfeld- 
er  &  Oochran.  Judgment  for  plalntlil,  and 
defendants  bring  error.    AfiSrmed. 


P.  W.  Meldrlm,  B.  W.  Sheppard,  and  Ed- 
win A.  Cohen,  for  plalntiffiB  In  error.  D.  H* 
Clark  and  H.  B.  Strange,  for  defendant  In 
error. 

RUSSELL,  J.    Judgment  afitoned. 

POTTLE,  J.,  not  presldini^ 


(10  Ga.  App*  476) 

WOODS  V.  STATE.     (No.  8,883.) 
(Court  of  Appeals  of  Georgia.    Jan.  30,  1912.) 

(BvUahu9  6f  ih$  OowrtJ 

1.  Fbnceb  (I  28*)— Malicious  Dbbtbuctioh 

—Evidence. 

While  good  faith  may  be  pleaded  as  a  de- 
fense by  one  prosecuted  under  Pen.  Code  1910, 
I  781,  for  maliciously  and  willfully  injuring  and 
destroying  private  property,  a  mere  assertion 
of  ownership,  though  maae*  at  the  time  the 
property  is  injured  or  destroyed,  and  subse- 
quently repeated,  does  not  demand  a  finding 
that  the  accused  acted  under  an  honest  claim 
of  right,  especially  so  in  the  absence  of  any 
evidence  to  support  such  claim. 

[Ed.  Note. — For  other  cases,  see  Fences, 
Cent.  Dig.  IS  62-^7;  Dec.  Dig.  I  28.*] 

2.  Fences  (I  28*)— Malicious  DEsrsucnoN. 

One  guilty  of  maliciously  injuring  and  de- 
stroying the  private  property  of  another,  to 
wit,  *'a  certain  plank  and  board  fence,"  on  his 
farm,  "by  then  and  there  tearing  down  said 
fence,  and  by  splitting  and  destroying  the  plank 
and  boards  of  said  fence,**  may  be  prosecuted 
and  convicted  under  Penal  Code  1910,  f  781. 

[Ed.  Note.— For  other  cases,  see  Fences. 
Cent  Dig.  ^|  62-^7;  Dec  Dig.  (  28.*] 

3.  Criminal  Law   (|  786*)— lNSTBxnmoN&— 
Pbisoneb'b  Statement. 

It  is  not  error  to  instruct  the  jury,  in  ref- 
erence to  the  prisoner's  statement,  that  they 
may  believe  it  in  whole  or  in  part  in  prefer- 
ence to  the  evidence,  nor  to  add:  "It  is  a  ques- 
tion entirely  for  you  to  say  just  what  weight 
and  credit,  if  any,  you  wUI  give  to  the  state- 
ment.** 

[Ed.  Note.^For  other  cases,  see  Criminal 
Law.  Cent  Dig.  $1  189(^1901;  Dec  Dig.  f 
780.*] 

4.  Fences  (S  28*)— Malicioub  Destbuction 
—Instructions. 

In  the  present  case  it  was  not  error,  prej- 
udicial to  the  accused,  to  charge  that  "the  title 
to  the  land  in  question  will  not  in  any  way  be 
affected  by  your  verdict  in  this  case.  We  can- 
not settle  uiBputes  to  titles  to  land  in  this 
court" 

[Ed.-  Note.— For  other  cases,  see  Fences. 
Cent  Dig.  |8  62-67;  Dec  Dig.  (  28.*] 

5.  Fences  (|  28*)— Willful  Destbuctioii— 
Evidence. 

Where  it  appears  that  the  property  de- 
scribed in  the  inaictment  was  the  private  prop- 
erty of  the  person  therein  named,  and  that  it 
was  willfully  injured  or  destroved  in  manner 
and  form  as  alleged,  a  prima  fade  case  is  made 
out  for  the  state. 

[Ed.  Note.— For  other  cases,  see  Fences. 
Cent  Dig.  U  62-67;  Dec  Dig.  I  28.*] 

6.  Review. 

No  error  of  law  appears,  and  the  evidence 
warranted  the  verdict 

Error  from  Superior  OontU  Wayne  Conn* 
ty;  C.  B.  Conyers,  Judge. 
W.  S.  Woods  was  convicted  of  willfony 


•Fer  other  cases  see  same  topie  and  seotlon  NUMBBB  la  Deo.  Dig.  4  Am.  Dig.  Key  No.  Series  4k  Bep'r  lad 
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destroying  a  fence.    From  an  afflnnanoe  on 
certiorari,  he  brings  error.    Affirmed. 

Wilson,  Bennett  &  Lambdln,  for  plaintiff 
in  error.  J.  H.  Thomas,  Sol.  Oen.,  for  the 
State. 

POTTLE,  J.  The  accused  was  tried  and 
convicted  In  the  county  court  under  an  In- 
dictment based  upon  Penal  Code  1910,  S  781, 
charging  that  he  had  willfully  and  malicious- 
ly injured  and  destroyed  a  plank  and  board 
fence,  the  private  property  of  one  Broad- 
hurst,  located  on  his  fbrm,  known  as  the 
''Moody  Place."  The  Judge  of  the  superior 
court  refused,  on  certiorari,  to  disturb  the 
verdict,  and  this  is  the  error  assigned. 

[1]  1.  The  evidence  for  the  state  showed 
that  the  land  on  which  the  fence  in  ques- 
tion was  located  was  the  property  of  thg 
prosecutor,  Broadhurst  The  fence  had  been 
built  by  him  several  years  before  the  trans- 
action referred  to  in  the  indictment  took 
place,  and  during  all  this  time  was  in  the 
possession  of  the  prosecutor  and  claimed  by 
him.  The  accused  owned  the  adjoining  farm. 
On  or  about  the  time  alleged  in  the  indict- 
ment he  injured  and  destroyed  a  portion  of 
the  fence  by  sawing  out  of  the  plank  sections 
about  six  inches  long  and  pulling  down  a  por- 
tion of  the  fence.  Other  portions  fell  down 
after  having  been  sawed  through,  as  above 
described.  The  accused  claimed  that  he  own- 
ed the  land  nj^n  which  the  fence  was  locat- 
ed. He  told  the  prosecutor  and  one  or  two 
others  that  he  intended  to  tear  down  the 
fence,  because  it  was  on  his  land.  His  coun- 
sel insist' that  the  evidence  demanded  a  find- 
ing that  lie  destroyed  the  fence  under  an 
honest  claim  of  right,  and  that  for  this  rea- 
son his  conviction  was  unauthorized.  Good 
faith  is  peculiarly  a  question  for  the  Jury. 
The  accused  introduced  no  evidence  of  his 
title  or  previous  possession  of  the  disputed 
land,  but  contented  himself  merely  with 
proof  of  his  own  prior  declarations  in  refer- 
ence to  his  claim  of  ownership.  A  mere 
claim  of  ownership  could  not  excuse  him,  nor 
would  it  be  conclusive  evidence  of  good  faith. 
Certainly  one  cannot  Justify  an  injury  to  his 
neighbor's  dwelling,  in  which  he  has  resided 
for  many  years,  upon  mere  proof  that  at  the 
time  the  injury  was  done  the  perpetrator  of 
the  act  said  the  dwelling  was  his,  and  not  his 
neighbor's,  without  offering  something  in  sup- 
port of  his  claim  of  ownership  other  than  his 
own  assertion  of  title.  The  Jury  had  a  right 
to  find  in  the  present  case  that  the  claim  of 
the  accused  was  a  mere  pretext,  and  not 
made  in  good  f^ith.  The  Judge  of  the  su- 
perior court  has  approved  their  verdict  on 
certiorari,  and  this  court  cannot  say  that 
there  was  not  some  evidence  to  Justify  this 
finding. 

[2]  2.  It  is  further  contended  that,  while 

the  acts  of  the  accused  may  have  amounted 

to  an  Indictable  trespass,  under  Penal  Code 

1910,  §  216,  par.  8,  he  eannot  be  convicted  un- 

73&BX-39 


der  section  718.  Counsel  rely  upon  the  lan- 
guage of  Mr.  Justice  Simmons  in  Crockett  v. 
State,  80  Ga.  105,  4  S.  B.  254,  to  the  effect 
that  the  law  now  embodied  in  Penal  Code 
1910,  §  781,  does  not  embrace  any  crime  al- 
ready defined  in  the  Penal  Code.  In  that 
case  the  accused  was  indicted  for  setting  fire 
to  a  dwelling  house  and  convicted  of  mali- 
cious mischief.  The  Supreme  Court  held  that 
his  motion  In  arrest  of  Judgment  should  have 
been  sustained,  because  the  offense  for  which 
he  was  convicted  was  not  involved  in  the  in- 
dictment. In  the  present  case  there  was  nei* 
ther  demurrer  nor  motion  in  arrest*  The  in* 
dictment  charges  the  offense  generally,  in  the 
language  of  section  781,  and  then  specifically 
describee  the  particular  act  complained  of. 
So  there  can  be  no  doubt  that  the  grand  Jury 
intended  to  charge  a  violation  of  this  particu- 
lar section.  The  real  complaint  of  the  plain- 
tiff in  error  is  against  the  indictment,  and 
the  point  should  have  been  raised  by  motion 
to  quash,  or  at  least  by  motion  in  arrest  So 
far  as  this  point  is  concerned,  a  new  trial  un- 
der this  Indictment  would  be  of  no  benefit  to 
the  accused.  But  Penal  Code  1910,  i  216,  par. 
3,  makes  criminal  only  **the  pulling  down  or 
removing  any  fence  or  indosure,"  and  the 
act  need  not  be  willful.  Shrouder  v.  State, 
121  Ga.  615,  617,  49  S.  B.  702.  Here  the 
charge  is  more  comprehensive,  and  involves 
some  elements  not  covered  by  the  section  -last 
mentioned. 

[3]  3.  Complaint  is  made  that  in  charging 
upon  the  prisoner's  statement  the  court  used 
this  language:  "They  may  believe  it  in  whole 
or  In  part,  or  they  may  disregard  it  entire- 
ly, or  they  may  believe  it  In  preference  to 
the  sworn  testimony  in  the  case,  if  they  see 
proper  to  do  so.  It  is  a  question  entirely  for 
you  to  say  Just  what  weight  and  credit,  if 
any,  you  will  give  "to  the  statement."  In 
Smith  V.  State,  8  Ga.  App.  680,  682,  70  8. 
E.  42,  this  court  said:  "It  must  be  understood 
that  the  Jury  has  the  right  to  believe  the  ac- 
cused's statement  in  whole  or  in  part,  or  to 
disbelieve  all  of  it  They  may  believe  part 
of  it  in  preference  to  the  testimony,  and  then 
disbelieve  other  parts,  even  though  there  is 
no  contradictory  testimony."  The  words,  '*if 
any,"  did  not  unduly  minimize  the  import- 
ance of  the  statement,  and  this  court  will 
not  assume  that  they  were  uttered  In  such  a 
way  as  to  have  this  effect  However,  as  re- 
peatedly held,  both  by  the  Supreme  Court 
and  this  court,  the  practice  of  confining  the 
charge  to  the  exact  language  of  the  statute 
is  much  better. 

[4]  4.  Error  is  assigned  upon  the  follow- 
ing charge:  "The  title  to  the  land  in  question 
will  not  in  any  way  be  affected  by  your  ver- 
dict in  this  case.  We  cannot  settle  disputes 
to  titles  to  land  in  this  court"  The  com- 
plaint is,  not  that  the  Instruction  Is  abstract- 
ly wrong,  but  that  the  court  should  have 
charged  the  Jury  to  consider  whether,  at  the 
time  the  fence  was  destroyed,  the  accused 
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bona  fide  claimed  tbe  land.  We  have  read 
the  entire  charge  carefully,  and  we  think  the 
Instructions  In  reference  to -the  guilt  or  In- 
nocence of  the  accused  were  sufficient,  In  the 
absence  of  proper  request  for  a  more  specific 
statement  of  bis  contentions.  The  charge 
could  not  have  been  prejudicial  to  the  accus- 
ed, but  was  rather  more  harmful  to  the  state, 
because  the  accused  Introduced  no  evidence 
of  his  title,  and  the  prosecutor  did.  In  this 
respect  the  case  differs  from  Hateley  t. 
State,  118  6a.  79,  44  S.  E.  852. 

[5]  5.  Complaint  Is  made  of  the  following 
extract  from  the  charge:  "The  court  charges 
you  further  that,  should  you  find  that  the 
defendant  did  Injure  or  destroy  the  fence  In 
question  of  W.  J.  Broadhurst,  you  would  be 
authorized  to  presume  that  such  injury  and 
destruction  was  done  maliciously  and  will- 
fully, and  you  should  so  find,  unless  this  pre- 
sumption has  been  rebutted  to  your  satisfac- 
tion." We  find  no  §rror  In  this  Instruction. 
If  the  fence  was  In  fact  Broadhursfs,  and  at 
a  place  where  he  had  a  right  to  put  it,  proof 
that  the  accused  injured  the  fence  in  the 
manner  described  in  the  indictment  would 
cast  upon  him  the  onus  of  proving  that  he 
destroyed  the  fence,  honestly  believing  he 
had  a  right  to  do  so.  See  McGlurg  t.  State, 
2  6a.  App.  624,  58  S.  B.  1064. 

[6]  6.  It  was  not  error,  under  the  evidence, 
to  instruct  the  Jury  not  to  consider  any  of 
the  prosecutor's  subsequent  acts.  The  charge 
sufficiently  covered  the  issues,  in  the  absence 
of  a  request  for  more  explicit  instructions. 

Judgment  affirmed. 


(10  Oa.  App.  487) 

BIVERS  V.  STATE.     (No.  8,815.) 

(Court  of  Appeals  of  CQorgia.    Jan.  15,  1912. 
Behearing  Denied  Feb.  12,  1912.) 

(ByUahus  ly  the  Court,) 

1.  Objections  to  Chaboe. 

The  objections  to  disconnected  excerpts 
from  the  charge  are  without  merit,  when  con- 
sidered with  the  Instructions  in  their  entirety. 

2.  VOLUNTABY   MaNSLAUQHTEB. 

The  law  of  voluntary  manslaughter  was 
applicable  to  reasonable  deductions  from  the 
evidence. 

3.  INSTBUCTIONS. 

The  written  request  to  charge  was  sub- 
stantially covered  by  the  general  charge. 

4.  Cbiminal  Law  (i  459*)— Evidencb— Opin- 
ion. 

It  was  not  material  error  to  permit  a  wit- 
ness, after  describing  the  location  of  tile  fatal 
wound  on  the  body  of  the  decedent,  to  state 
that  the  location  of  the  wound  indicated  the 
position  of  tl^e  decedent  when  shot. 

[Ed.   Note. — For  other  cases,   see  Criminal 
Law,  Dec.  Dig.  f  459.*] 

5.  Be  VIEW. 

No  error  of  law  appears,  and  there  was 
evidence  to  support  the  verdict. 

Error  from  Superior  Ck)urt,  Putnam  Coun- 
ty;   J.  B.  Park,  Judge. 


Norman  Blvers  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

E.  M.  Baynes,  for  plaintiff  in  error.  X  E. 
Pottle,  SoL  6en.»  for  the  State. 

HILL^  C.  J.    Judgment  affirmed. 

(10  Oa.  App.  527) 

DISTBICT  6BAND   L0D6B  NO.  18  ▼• 
SHELTON.      (No.  3,262.) 

(Court  of  Appeals  of  Oeorgia.     Jan.  15,  U^IZ. 
Behearing  Denied  Feb.  12,  1912.) 

(Syllahita  hy  the  Court.) 

Belief  Associations. 

This  case  is  controlled  by  Stames  v.  At- 
lanta Police  BeUef  Ass'n,  2  6a.  App.  237  (1» 
2,  3),  58  S.  E.  481. 

Error  from  Superior  Court,  Fulton  Coun* 
ty;    6eo.  L.  Bell,  Judge. 

Action  by  A.  L.  Sbelton  against  District 
6rand  Lodge  No.  18.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

C.  P.  Cover,  for  plaintiff  In  error.  O.  B. 
Bosser,  Jr.,  for  defendant  in  error. 

POWELL,  J.    Judgment  affirmed. 

(10  Oa.  App.  SS») 

C5HEBBY  LAKE  TUBPENTINB  CO.  t.  LA- 

NIEB  ABMSTB0N6  CO.     (No.  3,501.) 
(Court  of  Appeals  of  Ceorgia.    Jan.  15,  1912.) 

rSyUdbut  by  the  Court,) 

1.  Sufficiency  of  Evidence. 

The  evidence  supports  the  verdict. 

2.  Landlord  and  Tenant  (f  24*) —Leases- 
Validity— Description  OF  Property. 

The  following  description  in  a  lease  is  suf- 
ficiently definite  to  Identify  the  property  cov- 
ered thereby  without  the  aid  of  parol  evi- 
dence: "All  and  singular  the  timber  suitable 
for  turpentine  purposes  growing  on  the  fol- 
lowing described  lot  of  land,  to  wit:  Lot  No. 
151  in  district  15.  land  lying  in  Brooks  county, 
state  of  6eorgia. ' 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  Sf  61-65;   Dec  Dig.  f 

24.*] 

3.  Loos  AND  LOGOINQ   (f  3*)— DSBDS   (|  47*) 

—Attestation— Defects. 

Standing  timber  is  real^,  and  a  deed 
thereto  should  be  attested  witn  the  same  for- 
mality as  deeds  to  land.  The  fact  that  a  deed 
is  attested  by  only  one  witness  does  not  affect 
its  validity  as  between  the  vendor  and  the 
vendee  and  those  who  take  with  actual  notice 
of  the  deed.  The  defect  in  the  execution  af- 
fects only  the  right  to  record  and  the  method 
of  proving  the  execution. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  f  3^  Deeds,  Cent  Dig.  fi 
104-110;   Dec.  Dig.  f  4V.*] 

4.  Partnership  (f  138*)  —  Contraots— Bzx- 
cxjtion. 

While  an  Instrument  purporting  to  convey 
partnership  interest  in  realty  should  be  signed 
by  the  individual  members  of  the  partnership, 
yet  the  defect  is  not  material,  where  it  is  ad- 
mitted that  the  Instrument,  although  signed 
only  in  the  name  of  the  partnership  by  one  of 
the  members,  was  In  fact  made  by  authority  of 


»For  other  eases  see  same  topic  and  soctioii  NUMBER  in  Deo.  Dig.  ft  Am.  Die  Key  N«.  Beries  ft  Rep'r  Indsxet 
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all  the  partners,  and  for  the  partnership  in- 
terest, and  in  pursuance  of  the  partnership 
business. 

[Ed.  Note.-— For  other  cases,  see  Partnership, 
Dec.  Dig.  S  13a  •] 

5.  Trespass  (§  27*) —Defenses. 

The  undisputed  evidence  shows  that  the 
defendant  had  actual  knowledge  of  the  execu- 
tion of  the  prior  leases  of  the  plaintiff  when 
the  trespasses  complained  of  were  committed. 
In  yiew  of  this  fact,  any  mere  technical  defects 
in  the  formal  execution  of  any  of  the  leases 
held  by  plaintiff  should  not  protect  the  de- 
fendant, in  view  of  the  admitted  trespasses  re- 
sulting in  damages  to  the  plaintiff. 

[EM.  Note.— For  other  cases,  see  Trespass, 
Dec.  Dig.  §  27.*] 

6.  No  Ebrob. 

No  material  error  of  law  appears. 

(Additional  8yUabu4  hy  Editorial  Staff.) 

7.  Appeal  and  Bbbob  (f  1005*)— Review- 
Questions  OF  Fact. 

Where  there  was  evidence  to  support  the 
verdict,  and  it  is  approved  by  the  court,  it  will 
not  be  disturbed  on  writ  of  error,  unless  ma- 
terial error  of  law  appears. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  1005.*] 

8.  Landlobd  and  Tenant  (|  80*)— Leases— 

constbuction. 

In  the  absence  of  a  time  limit  in  a  lease 
giving  the  lessee  the  right  to  cut  timber  for 
turpentine,  the  law  would  give  the  lessee  a  rea- 
sonable time  within  which  to  exercise  its  rights 
under  the  lease;  such  reasonable  time  being 
a  question  of  fact  for  the  jury. 

lEd.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Dec  Dig.  §  39.*} 

Error  from  City  Court  of  Quitman;  J.  G. 
McCall,  Judge. 

Action  by  the  Lanier  Armstrong  Company 
against  the  Cherry  Lake  Turpentine  Compa- 
ny. Judgment  for  plaintifE,  and  defendant 
brings  error.     Affirmed. 

Bennet  &  Long,  for  plaintiff  In  error. 
Branch  &  Snow,  for  defendant  in  error. 

HILL,  C.  J.  The  Lanier  Armstrong  Com- 
pany brought  suit  in  the  city  court  of  Quit- 
man against  the  Cherry  Lake  Turpentine 
Company  to  recover  damages  for  alleged 
trespasses,  alleging  that  on  the  15th  day  of 
November,  1907,  it  was  the  owner  by  lease 
of  all  and  singular  the  timber  suitable  for 
turpentine  purposes  on  certain  described  lots 
of  land  in  Brooks  county,  Ga.;  that  there 
was  a  sufficient  number  of  pine  trees  on 
these  lands  to  cut  25,000  turpentine  boxes, 
of  the  aggregate  value  of  $3,750;  that  on 
said  date  the  Cherry  Lake  Turpentine  Com- 
pany entered  upon  these  lands  without  le- 
gal authority  or  right,  unlawfully  took  pos- 
session of  tile  timber  thereon  suitable  for 
turpentine  purposes,  and  boxed  it,  and  since 
said  date  had  exclusively  appropriated  to 
its  own  use  this  timber,  adversely  to  the 
rights  of  the  Lanier  Armstrong  Company, 
and  had  been  since  said  date,  and  was  still 
at  the  time  of  the -filing  of  this  suit,  extract- 
ing turpentine  from  the  timber.  The  defend- 
ant company  admitted  the  allegations  that 


they  were  using  the  timber  described  in  the 
petition,  but  set  up  that  it  had  a  right  to 
do  so  under  leases  which  it  fully  set  up  in 
its  plea.  The  Jury  found  a  verdict  in  favor 
of  the  plaintiff  for  $2,075.02,  the  defendant's 
motion  for  a  new  trial  was  overruled,  and 
the  case  is  here  for  review. 

On  the  trial  it  was  admitted  that  both 
plaintiff  and  defendant  claimed  the  timber 
iQ  dispute  and  the  right  to  take  the  tur- 
pentine therefrom  under  common  grantors, 
and  it  was  not  denied  by  the  defendant  that 
it  was  cutting  timber  on  the  land  for  tur- 
pentine and  was  extracting  turpentine  there- 
from, claiming  that  it  had  the  right  to  do 
so  under  lease.  The  evidence  showed  tliat 
the  lease  under  which  the  plaintiff  held  the 
timber-  and  the  right  to  the  turpentine  was 
prior  in  date  and  was  recorded  prior  to  the 
lease  held  by  the  defendant;  and  the  evi- 
dence for  the  plaintiff  also  showed  that  the 
defendant  had  actual  notice  of  the  exist- 
ence of  this  lease,  when  it  took  its  lease  and 
entered  upon  the  land,  taking  possession  of 
the  timber  and  boxing  the  same  for  turpen- 
tine. The  leases  under  which  both  parties 
claimed  were  introduced  in  evidence,  and 
their  execution  sufficiently  proved.  Their 
terms  and  conditions  will  be  referred  to  as 
it  becomes  necessary  to  illustrate  the  ques- 
tions raised  by  the  record  and  discussed  in 
the  course  of  the  opinion. 

Defendant's  motion  for  a  new  trial  con- 
tains numerous  assignments  of  error;  but 
the  same  questions  Involved  are  substan- 
tially made  in  several  grounds  of  the  mo- 
tion, which  makes  it  unnecessary  to  consider 
the  grounds  seriatim,  but  on  the  questions 
involved. 

[1]  1.  The  general  grounds  of  the  motion 
may  be  disposed  of  by  the  statement  that 
the  only  questions  at  issue  between  the  par- 
ties were  as  to  the  value  of  the  turpentine 
which  the  defendant  had  taken  from  the 
trees,  and  whether  or  not  plaintiff  in  the 
court  below  had  exercised  its  right  under 
the  lease  to  take  the  turpentine  from  the 
timber  within  a  reasonable  time.  The  other 
questions  of  fact  are  controlled  by  assign- 
ments of  error  in  law,  and  need  not  be  sep- 
arately considered. 

[7]  There  was  evidence  to  support  the 
verdict,  and,  having  been  approved  by  the 
court,  it  vrill  not  be  disturbed,  unless  ma- 
terial error  of  law  appears. 

[2]  2.  The  leases  under  which  the  plain- 
tiff claims  title  to  the  timber  were  all  at- 
tested by  only  one  witness,  and  all  were  re- 
corded in  the  clerk's  office  of  the  superior 
court  of  the  county  where  the  timber  was 
located.  Def^idant  objected  to  admission  of 
these  leases  in  evidence:  (a)  Because  the  de- 
scription of  the  property  conveyed  therein 
was  too  vague  and  indefinite;  (b)  because 
the  leases  were  not  attested  by  two  wit- 
nesses, it  being  insisted  tliat,  being  convety- 


•For  other  cases  see  same  topic  and  section  NUMBBB  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Is^«ue 
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ances  of  Interest  in  land,  It  was  necessary 
that  tbey  be  executed  as  deeds  and  attest- 
ed by  two  witnesses,  one  of  tbem  an  official 
witness;  (c)  that  without  such  attestation 
their  record  was  unauthorized,  and  there- 
fore  afforded  no  constructive  notice.  These 
objections  apply  specifically  to  what  is  known 
as  the  "White  lease,"  which  is  the  lease 
under  which  both  parties  claim  from  a  com- 
mon grantor.  Here  it  may  be  stated  that 
the  leases  under  which  the  defendant  claim- 
ed were  properly  attested  as  deeds  and  were 
properly  admitted  to  record.  The  description 
contained  in  the  White  lease,  through  which 
the  plaintiff  claimed  title,  described  the 
property  as  follows:  "All  and  singular  the 
timber  suitable  for  turpentine  purposes  grow- 
ing on  the  following  described  lots  of  land, 
to  wit:  Lot  No.  151,  in  district  15,  land 
lying  in  Brooks  county,  state  of  Georgia." 
Was  this  description  sufficiently  definite? 
It  gives  the  number  of  the  lot  of  land,  the 
district  in  which  located,  and  the  county 
and  state.  The  only  particular  in  which 
this  description  is  not  absolutely  specific 
and  definite  is  in  the  fact  that  it  does  not 
state  the  number  of  acres  contained  in  the 
lot  of  land.  We  do  not  think  this  impor- 
tanti  in  view  of  the  fact  that  it  does  ''con- 
vey all  and  singular  the  timber  suitable  for 
turpentine  purposes  growing  on  the  land 
lot  mentioned."  It  is  wholly  immaterial 
how  many  acres  the  land  lot  contained.  All 
the  timber  located  thereon  suitable  for  tur- 
pentine purposes  was  specifically  conveyed 
by  the  instrument  In  the  case  of  Garter  St 
Elliott  V.  Williamson  &  Co.,  106  Oa.  280,  81 
S.  E.  651,  the  Supreme  Court  held  that  a  de- 
scription in  the  same  language  as  the  above 
was  unambiguous  and  clear,  and  conveyed 
all  the  timber  standing  on  the  lands  describ- 
ed In  the  lease. 

The  cases  cited  by  counsel  for  plaintiff  in 
error  in  support  of  the  contention  that  the 
description  was  vague  and  indefinite  are  dis- 
tinguishable on  the  facts  from  the  present 
case.  In  Douglass  v.  Bunn,  110  Ga.  162,  35 
S.  E.  339,  the  conveyance  failed  to  designate 
the  number  of  the  lot,  or  the  county  or  dis- 
trict in  which  it  was  situated.  In  Clarke 
Bros.  V.  Stowe,  132  Ga.  621,  64  S.  E.  786, 
the  deed  contained  no  other  description  of 
the  timber  or  land  included  in  the  lease, 
except  "all  that  tract  or  parcel  of  land 
known  as  lot  162%  acres  on  lot  169  in  the 
Sixth  district  of  Montgomery  county,  Geor- 
gia." In  this  instrument  the  162%  acres  of 
land  in  the  land  lot  was  not  specifically  de- 
scribed. In  the  present  deed,  as  above  sug- 
gested, it  was  immaterial  to  describe  the 
number  of  acres  in  the  land  lot,  because  all 
the  timber  thereon  suitable  for  turpentine 
purposes  was  covered  by  the  lease.  Where 
a  deed  conveys  a  designated  number  of  acres, 
it  should  indicate  by  boundaries,  or  other 
description,  the  particular  number  of  acres 
coDveyed,  in  order  to  furnish  indicia  by  which 
the  particular  tract  In  the  land  lot  could  be 


identified.  The  words  of  description  in  the 
Clarke  Case,  supra,  were  not  even  sufficient 
to  furnish  a  basis  for  making  more  specific 
the  description  by  parol  testimony.  The  oth- 
er cases  cited  by  learned  counsel,  Crosby  y. 
McGraw,  133  Ga.  560,  66  S.  E.  897,  Blch- 
ardson  v.  Perrin,  133  Ga.  721,  66  S.  B.  899, 
Singleton  v.  Close,  130  Ga.  717,  61  S.  B.  722, 
and  Harper  v.  Kellar,  110  Ga.  420,  35  S.  E. 
667,  are  all  distinguishable  on  the  facts,  as 
regards  the  description  of  the  property  con- 
veyed, from  that  in  the  present  case. 

[3]  The  next  objection  which  was  made  to 
the  admissibility  of  what  is  known  as  the 
"White  lease,"  under  which  the  plaintiff 
claimed  title,  was  that  it  was  not  attested  by 
two  witnesses,  one  of  whom  should  have  been 
a  notary  public  or  other  Judicial  officer. 
This  objection  is  based  upon  the  contention 
that  timber  is  realty,  and  that  a  conveyance 
of  all  the  timber  suitable  for  turpentine  pur- 
poses was  a  sale  of  realty.  In  several  cases 
the  Supreme  Court  of  this  state  has  held 
that  standing  timber  is  realty,  and  that  con- 
veyances of  standing  timber  are  to  be  treated 
as  deeds,  and  are  to  be  executed  with  the 
same  formality;  in  fact,  have  all  the  lnci« 
dents  of  ordinary  deeds  to  realty.  Powell  on 
Actions  for  Land,  {  54;  Coody  v.  Gross  Lum- 
ber Co.,  82  Ga.  793,  10  S.  E.  218;  McBae  ▼. 
StUlwell,  111  Ga.  65,  36  S.  E.  604,  55  L.  R.  A. 
513;  McLendon  v.  Finch,  2  Ga.  App.  421,  68 
S.  E.  690,  and  citations.  There  are  numerous 
decisions  by  the  Supreme  Court  of  this  state 
to  the  same  effect  The  fact,  however,  that 
a  deed  to  realty  is  not  properly  attested, 
does  not  affect  Its  validity  between  the  par- 
ties thereto  and  their  privies.  The  defect 
in  the  attestation  relates  to  the  right  of 
recordation  and  to  the  method  of  proof.  In 
the  present  case,  while  the  deeds  conveying 
the  timber  rights  to  plaintiff  were  not  at- 
tested by  two  witnesses,  and  were  therefore 
not  properly  recorded,  yet  their  execution 
was  not  denied,  and  in  fact  it  was  admitted 
by  the  defendant  that,  when  it  took  its  sub- 
sequent lease  covering  the  same  property,  It 
took  with  actual  notice  of  the  existence  of 
this  prior  conveyance.  It  follows,  therefore, 
that  it  was  wholly  immaterial,  in  so  far  as 
any  right  which  the  defendant  had,  that 
these  deeds  were  not  attested  as  deeds  to 
realty.  In  the  case  of  Coody  v.  Gress  Lum- 
ber Co.,  supra,  it  is  distinctly  held  that  a 
failure  to  have  attesting  witnesses  to  a  deed 
did  not  render  the  instrument  void,  and  upon 
proper  proof  of  its  execution  it  was  admissi* 
ble  in  evidence.  See,  also,  to  the  same  ef- 
fect, Parker  v.  Gortatowsky,  127  Ga.  561,  56 
S.  E.  846.  It  is  too  well  settled,  however,  to 
require  further  citation  of  authority,  that  an 
improper  attestation  does  not  affect  the  va- 
lidity of  a  deed,  but  only  its  fitness  for  rec- 
ord and  the  method  of  proving  its  execution. 
The  deed  is  still  a  valid  contract,  and  is 
binding  upon  any  one  who  subsequently  takes 
with  notice  of  its  existence.    Johnson  et  aL 
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T.  Jonee  et  al.,  87  Ga.  85, 13  8.  E.  261;  Lowe 
▼.  Allen,  68  6a.  226;  Gardner,  Dexter  &  Go. 
V.  Moore,  Trimble  &  Co.,  51  Ga.  268;  King  ▼. 
Sears,  91  Ga.  577,  18  S.  E.  830. 

[4]  3.  The  next  assignment  of  error  la  tbat 
the  transfer  of  the  White  lease,  relied  upon 
by  plaintiff  in  error  in  the  court  below  as  one 
of  the  links  in  the  chain  of  title,  was  im- 
properly executed,  and  was  invalid,  in  that 
the  transfer  was  made  by  one  of  two  part- 
ners in  the  partnership  name,  and  was  not 
signed  by  the  individual  members  of  the 
firm.  This  objection  is  based  upon  the  idea 
that  a  deed  or  lease  to  take  the  turpentine 
from  standing  trees  conveys  realty,  and  title 
was  vested  In  the  members  of  the  partner- 
ship as  tenants  in  common.  This  objection 
would  be  material,  but  for  an  admission  made 
in  the  record.  The  transfer  in  question  was 
made  by  J.  F.  Fender  in  the  name  of  Fender, 
Tomblinson  &  Co.,  and  it  was  admitted  that 
the  transfer  of  the  lease  in  question  by  J. 
F.  Fender  was  made  "for  the  partnership, 
and  by  the  authority  of  each  member  thereof, 
and  in  the  due  course  of  the  partnership 
business."  This  admission  cures  the  formal 
defect  in  the  execution  of  the  transfer  or  as- 
signment, so  far  as  this  defendant  is  con- 
cerned, and  places  in  the  transferee  all  the 
title  of  the  firm,  as  well  as  of  the  individual 
members  thereof,  to  the  property  described 
in  the  transfer.  In  view  of  this  admission, 
it  is  not  necessary  to  discuss  the  point  raised 
in  the  brief  of  learned  counsel  for  defendant 
in  error  that  a  transfer  of  the  right  to  take 
crude  turpentine  from  growing  trees  is  In 
the  nature  of  a  usufruct,  especially  where 
the  transfer  Is  by  lease  during  a  period  stipu- 
lated for  a  less  time  than  five  years,  and 
that  this  is  distinguishable  from  an  aliena- 
tion of  an  interest  in  land. 

[5]  4.  It  is  next  objected  that  this  transfer 
by  the  partnership  of  the  lease  in  question 
to  the  plaintiff  was  incompetent  to  be  ad- 
mitted in  evidence,  because  the  transfer  was 
not  In  fact  dated.  The  failure  to  date  the 
transfer  is  not  material,  in  view  of  the  fact 
that  the  defendant  had  actual  knowledge  of 
the  previous  existence  of  the  lease  when  it 
took  the  lease  under  which  it  claims.  Be- 
sides, the  parol  evidence  shows  that  all  of 
the  transfers  of  the  White  lease  in  question 
were  made  on  the  same  day,  to  wit,  Janu- 
ary 25,  1907,  and  this  was  prior  to  the  date 
of  the  instrument  under  which  the  defend- 
ant claimed  Its  right 

[8]  The  defendant  in  the  court  below  offer- 
ed evidence  to  prove  that  there  was  a  parol 
agreement,  before  the  leases  were  signed  and 
the  transfer  made  to  plaintiff,  that  the  box- 
ing of  the  timber  should  commence  at  once, 
and  this  testimony  was  excluded.  There 
was  no  effort  to  show  that  the  time  limit  was 
left  out  of  the  contract,  either  by  accident 
or  mistake.  In  the  absence  of  a  time  limit, 
the  law  would  give  the  lessee  a  reasonable 


time  within  which  to  exercise  its  rights  un- 
der the  lease;  the  reasonable  time  being  a 
question  of  fact  to  be  determined  by  the 
jury.  The  rule  laid  down  on  this  subject  as 
to  what  would  be  a  reasonable  time  would 
be  dependent  altogether  upon  the  local  con- 
ditions and  the  peculiar  circumstances  of 
each  case.  McRae  ▼.  Still  well,  supra;  Luf- 
burrow  v.  Everett,  113  Ga.  1056,  39  S.  B.  436; 
Goette  V.  Lane,  111  Ga.  400,-  86  S.  E.  758. 
Besides,  it  further  appeared  from  the  leases 
to  previous  grantees,  under  which  plaintiff  in 
the  court  below  claimed  title,  that  from 
three  to  four  years  were  allowed  for  the  pur- 
pose of  working  timber  for  turpentine  pur- 
poses after  the  boxing  thereof,  and  that,  be- 
fore the  expiration  of  this  period  of  three  or 
four  years,  the  alleged  trespass  by  the  de- 
fendant had  been  committed. 

[6]  We  have  considered  all  the  assij^ments 
of  error  that  we  think  material  to  be  decid- 
ed, and  we  conclude  that  the  verdict  was 
right  The  plaintiff  in  error  knew  that  these 
prior  leases  were  outstanding  and  In  the 
plaintiff  in  the  court  below,  and  that  it  had 
been  in  the  actual  exercise  of  these  rights, 
and  we  are  satisfied  that  the  verdict  under 
the  evidence,  was  Just  right  and  equitable. 
The  defenses  relied  upon  are  in  the  main 
purely  technical.  The  essential  facts  am 
that  the  plaintiff  held  a  prior  written  con- 
tract under  which  it  had  the  right  to  all  of 
the  turpentine  in  tlTe  timber  on  the  lands  in 
question;  that  the  defendant  knew  of  this 
prior  right,  and  with  this  knowledge  took 
conveyances,  and  under  these  conveyances 
as  an  excuse  entered  upon  the  lands  In  ques- 
tion and  deprived  the  plaintiff  of  a  very  large 
amount  of  the  profits  which  it  could  have 
realized  under  Its  contract;  and  that  the 
amount  of  turpentine  which  it  took  from  the 
trees  to  which  the  plaintiff  was  entitled  un- 
der its  previous  contract  was  larger  than  the 
amount  of  the  verdict  which  the  Jury  found 
against  it  We  are  impressed  with  the  view 
that  the  defendant  in  the  court  below  simply 
took  the  chances  of  defeating  the  rights  of 
the  plaintiff  on  mere  technicalities,  and  in 
the  meantime  securing  for  itself  a  large 
amount  of  turpentine  to  which  it  was  not 
equitably  entitled,  and  that  to  a  certain  ex- 
tent at  least  this  chance  of  speculation  or  prof- 
it has  been  reaped  by  it  to  the  damage  of 
the  plaintiff. 

Judgment  affirmed. 

(10  Ga.  App.  484) 

BALCHIN  T.  JONBa    <No.  8,489.) 
(Court  of  Appeals  of  Georgia.    Jan.  30,  1912.) 

(SyUahiu  dy  ike  Court.) 

1.  Sales  (i  53*)— VAUDnr— DEacBiFnoR  or 
Pbopebtt— Question  of  Fact. 

It  is  only  when  the  terms  descriptive  of 
property  sought  to  be  conveyed  by  a  written 
mstrument  are  manifestly  too  meager,  imper- 
fect, or  uncertain  to  serve  as  adequate  means 
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of  identification  that  the  coart  can,  as'a  matter 
of  la^,  adjudge  the  description  to  be  insuffi- 
cient. "Whether  such  terms  will  serve  to  iden- 
tify the  premises  is  a  question  of  fact,  and  not 
of  law." 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  §  63.*] 

2.  Evidence  (}  460*)— Pabol  Evidence  Ap- 
FECTiNo  Whiting — Bill  of  Sale. 

Parol  evidence  is  admissible  in  aid  of  a 
defective  description  of  personal  property  con- 
veyed by  a  bill  of  sale. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  i  460.*] 

3.  Sales  (§i  148,  465*)— Evidence  (|  353*)— 
Conditional  Sales  —  Doouicentabt  Evi- 
dence—Authentication. 

Failure  to  record  in  time  may  subject  the 
holder  of  a  bill  of  sale  to  the  risk  of  loss  by 
reason  of  the  superior  diligence  of  the  holder 
of  some  junior  lien  created  by  contract;  but 
if  he  really  has  obtained  title  prior  to  the  crea- 
tion of  a  lien  by  law,  his  title  will  not  be  de- 
feated by  the  mere  failure  to  record.  It  is  not 
essential  to  the  validity  of  a  reservation  of  title 
embraced  in  a  written  contract  for  the  sale  of 
personalty  that  the  contract  be  recorded.  Hill 
V.  Ludden,  113  Ga.  320.  38  S.  E.  752;  Donovan 
V.  Simmons,  06  Ga.  340,  22  S.  E.  966.  A  bill  of 
sale  may  be  admissible  as  evidence,  though  it 
has  not  been  recorded;  and  especially  is  the 
failure  to  record  not  a  good  ground  of  objec- 
tion to  the  introduction  of  a  bill  of  sale,  when 
there  is  evidence  that  actual  notice  of  the  bill 
of  sale  was  brought  home  to  the  party  sought 
to  be  affected  by  the  instrument. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  §{  148,  465;*  Evidence,  Dec  Dig.  S  353.*] 

4.  Trial  (}  105*)— Justices  of  the  Peace 
(i  208*)— Reception  of  Evidence— Objec- 
tions—waiveb. 

The  court  did  not  err  in  overruling  the 
objection  to  the  attestation  of  the  bill  of  sale. 
Inasmuch  as  the  specific  objection  was  not 
made  that  the  bill  of  sale  was  inadmissible  for 
want  of  proof  of  proper  execution,  the  neces- 
sity for  such  proof  was  waived.  Furthermore, 
the  admission  in  the  petition  for  certiorari  that 
the  bill  of  sale  in  question  was  signed  by  the 
parties  by  whom  it  purported  to  have  been 
executed  must  be  treated  as  an  abandonment  of 
the  objection  upon  the  hearing  in  the  superior 
court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  i  105;*  Justices  of  the  Peace,  Dec  Dig. 
§  208.*] 

5.  Sales  (}  1^5*)— Bill  of  Sale— Attesta- 
tion—Statutory  Provisions. 

The  requirement  of  section  4203  of  the 
Civil  Code  of  1910  relative  to  attestation  is 
merely  a  provision  for  the  admission  of  the 
paper  to  record. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  S  145.*] 

Error  from  Superior  Court,  Elbert  County ; 
D.  W.  Meadow,  Judge. 

Claim  by  W.  J.  Jones  to  property  levied  on 
under  attachment  in  favor  of  J.  J.  Balchin. 
Judgment  for  claimant,  and  the  attachment 
creditor  brings  error.    Affirmed. 

Worley  &  Nail,  for  plaintiff  in  error.  C.  P. 
Harris,  for  defendant  in  error. 

RUSSELL,  J.  H.  F.  B.  Paddock  owed  J. 
J.  Balchin  an  open  account,  and,  absconding, 
left  certain  personal  property  in  Elbert  coun- 


ty. After  Paddock  had  absconded,  Baldiln 
procured  the  issuance  of  an  attachment, 
which  was  levied  on  certain  i>er8onal  proper- 
ty of  Paddock  described  in  the  attachment. 
Later  a  special  Judgment  was  entered  on  this 
attachment  in  favor  of  Balchin  against  Pad- 
dock, but  it  does  not  appear  that  there  was 
any  record  of  the  execution.  Jones,  the  de- 
fendant in  error,  had  procured  a  bill  of  sale 
from  Paddock,  by  which  the  latter,  for  the 
purpose  of  securing  an  indebtedness  of  fSOO, 
due  by  him  to  Jones,  conveyed  "a  full  and 
complete  title*'  to  Jones,  his  heirs  and  as- 
signs, to  '*the  following  property,  to  wit: 
All  household  furniture,  pictures,  stove  and 
kitchen  utensils,  wash  pot,  tubs,  canned  fruit, 
sewing  machine,  harness,  fodder,  oats,  etc., 
and  all  articles  not  mentioned  in  the  above; 
also  the  following  in  office,  drugs,  books,  in- 
struments, etc.,  with  the  exception  of  desk 
and  bookcase,  property  of  Tunnison  &  Co.* 
and  a  certain  amount  of  instruments,  prop- 
erty of  Dr.  J.  Matthews.**  The  contract  of 
sale  recited  that  "this  deed  is  made  and  ex- 
ecuted in  pursuance  of  the  provisions  of  sec- 
tion 2771  et  sequitur  of  the  Civil  Code  of 
1895,*'  and  purported  to  be  signed  also  by 
Beulah  D.  Paddock,  and  to  have  been  execut- 
ed in  the  presence  of  John  T.  Fagan,  "Com- 
missioner of  Deeds,  Troy,  New  York"  (as 
evidenced  by  that  officer's  certificate),  in  Jan- 
uary, 1010.  The  fact  that  it  bore  evidence  of 
having  been  recorded  is  inmiaterial,  because 
the  entry  of  the  clerk  shows  that  it  was  put 
to  record  after  the  suing  out  of  the  writ  of 
certiorari  in  this  case. 

Balchin's  attachment,  based  upon  the 
ground  that  Paddock  "absconds,**  was  on  Oc- 
tober 15, 1010,  levied  on  certain  household  ef- 
fects, and  also  on  certain  drugs,  books,  and 
Instruments,  such  as  were  referred  to  in  the 
bill  of  sale  to  Jones,  as  well  as  on  some  ar- 
ticles, minutely  described  in  the  levy,  which 
were  not  claimed.  Upon  the  levy  of  the  at- 
tachment Jones  filed  a  claim  to  such  of  the 
property  as  is  apparently  within  the  descrip- 
tive terms  employed  in  the  bill  of  sale.  He 
interposed  no  claim  to  several  articles  men- 
tioned in  the  levy.  Jones'  claim  of  title  was 
based  on  the  bill  of  sale  hitherto  mentioned. 
On  the  trial  of  the  claim  case  the  Jury  in 
the  Justice's  court  found  the  property  not 
subject  to  the  lien  of  the  attachment,  and 
Balchin's  certiorari,  complaining  of  error  in 
the  Justice's  court,  was  overruled.  This 
judgment  of  the  superior  court  is  the  error 
complained  of,  and  error  is  assigned  upon 
each  of  the  grounds  upon  which  an  assign- 
ment of  error  was  predicated  In  the  petition 
for  certiorari.  As  the  errors  assigned  on  the 
ruling  of  the  Judge  of  the  superior  court  tn 
overruling  the  certiorari  comprise  the  errors 
alleged  to  have  been  committed  on  the  trial 
of  the  claim  case  in  the  Justice's  court,  and 
pertain  to  the  admission  of  testimony,  it  is 
perhaps  proper  that  we  shall  state  briefly  the 
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contentions  of  the  plaintiff  In  error  as  to  the 
several  mllngs  complained  of. 

[1]  1.  The  first  objection  urged  by  the 
plaintiff  below  against  the  admission  of  the 
bill  of  sale,  which  we  have  quoted,  was  that 
the  description  of  the  property  Intended  to 
be  conveyed  was  Insufficient  to  serve  as  an 
adequate  means  of  identification,  so  as  to 
make  the  instrument  a  valid  conveyance.  In 
support  of  this  contention  he  cites  section 
3257  and  section  4186  of  the  Civil  Code  of 
1010 ;  Thomas  Furniture  CJo.  v.  T.  &  O.  Fur- 
niture Co.,  120  Ga.  882,  48  S.  B.  333 ;  Broach 
V.  O'Neal,  94  Ga  475  (3),  20  S.  B.  113.  We 
do  not  think  that  the  contention  of  the  plain- 
tiff In  error  In  this  regard  is  sustained  by 
the  authorities  cited,  and,  Indeed,  it  appears 
to  be  without  merit.  When  the  description 
contained  in  the  mortgage  is  aided  by  parol 
evidence,  explanatory  of  the  terms  used  In 
the  bill  of  sale,  the  description  was  such  as 
to  prevent  the  bill  of  sale  from  being  void 
because  of  Insufficiency  in  the  description  of 
the  property  conveyed.  See  Beaty  v.  Sears, 
132  Ga.  516,  64  S.  E.  321 ;  Duke  v.  Neisler, 
134  Ga.  594,  68  S.  E.  ^7,  137  Am.  St  Rep. 
250.  In  Broach  v.  O'Neal,  supra,  dted  by 
counsel  for  plaintiff  in  error.  It  was  held  that 
'*it  is  only  when  a  description  of  the  premis- 
es is  manifestly  too  meager,  imperfect,  or  un- 
certain to  serve  as  adequate  means  of  iden- 
tification that  the  court  can  adjudge  the  de- 
scription Insufficient  as  matter  of  law/'  In 
Patterson  v.  ESvans,  91  Ga.  799,  18  S.  E.  31, 
in  which  the  description  of  the  mortgaged 
premises  was  in  these  terms :  "Two  hundred 
and  ninety  acres,  more  or  less,  of  land  sit- 
uate in  the  Fifth  district  of  Wilkinson  coun- 
ty, upon  which  an  incumbrance  of  $125  ex- 
ists, due  October  15,  1888,  taking  priority  of 
this  mortgage;  also  two  gins  and  one  grist- 
mill located  on  said  described  land" — ^the  de- 
scription was  held  to  be  **very  meager  and 
vague,"  but  It  was  ruled  that  "whether  such 
terms  will  serve  to  Identity  the  premises  is 
a  question  of  fact,  and  not  of  law"  (citing 
Collier  V.  Vason,  12  Ga.  441,  58  Am.  Dec. 
481,  and  Oatis  v.  Brown,  59  Ga.  711),  and 
that  it  could  not  be  held,  as  a  matter  of  law, 
that  the  description  given  was  so  defective 
as  to  render  the  mortgage  void.  Cherry  Lake 
Turpentine  Co.  v.  Lanier  Armstrong  Co.,  73  S. 
E.  610,  decided  January  15,  1912. 

[2]  2.  But,  even  if  the  description  in  the 
bill  of  sale  was  defective,  parol  evidence  was 
admissible  In  aid  of  the  description.  Thomas 
Furniture  Co.  v.  T.  &  C.  Furniture  Co.,  su- 
pra. In  the  first  headnote  of  this  decision 
it  is  held  that,  "in  providing  that  a  mort- 
gage or  a  conditional  bill  of  sale  shall  speci- 
fy the  property  on  which  It  Is  to  take  effect, 
the  law  does  not  require  such  a  description 
as  wUl  serve  to  identify  the  property  with- 
out the  aid  of  parol  evid^ce."  There  was, 
therefore,  no  error  in  the  admission  of  parol 
evidence  In  aid  of  the  description  contained 
In  the  bill  of  sale. 

[31  8.  Balchin's  usxt  ground  of  objection 


to  the  admission  of  the  bill  of  sale  In  evi- 
dence was  that  ''plaintiff^s  lien  on  the  prop- 
erty claimed  dated  from  the  levy  of  the  at- 
tachment, and  that  the  bill  of  sale,  not  hav- 
ing been  recorded  before  the  date  of  the  levy, 
nor  even  at  the  time  of  the  trial  of  the 
claim  case,  could  not  and  would  not  put 
plaintiff  on  notice  of  claimant's  interest  in 
the  property  claimed  based  on  said  bill  of 
sale,  and  should  not  be  admitted  to  defeat 
plaintiff's  lien,  which  was  established  before 
the  record  of  said  bill  of  sale;  plaintiff's 
lien  having  been  established  by  operation  of 
law,  and  not  by  contract"  We  see  no  error 
in  overruling  this  objection  to  the  bill  of 
sale.  Under  the  terms  of  section  4208  of  the 
Civil  Code  of  1910,  the  recording  of  a  bill  of 
sale  Is  merely  permissive.  It  is  not  com- 
pulsory. The  failure  to  record  in  time  may 
subject  the  holder  of  a  bill  of  sale  to  the 
risk  of  loss  by  reason  of  the  superior  dili- 
gence of  the  holder  of  some  junior  lien  cre- 
ated by  contract;  but  If  he  really  has  ob- 
tained title  prior  to  the  creation  of  a  lien 
by  law,  his  title  will  not  be  defeated  by  the 
mere  failure  to  record.  Donovan  v.  Sim- 
mons, 96  Ga.  340,  22  S.  E.  966.  In  the  case 
at  bar  the  plaintiff  had  a  judgment  on  an  at- 
tachment, and  this  judgment  had  never  been 
entered  upon  any  execution  docket  of  the 
county,  and,  as  already  stated,  Jones'  bill 
of  sale  had  not  been  recorded,  so  that  neither 
party's  rights  were  dependent  upon  the  rec- 
ord. In  the  Donovan  Case,  supra,  the  execu- 
tion, issued  on  the  judgment  against  James, 
was  entered  on  the  general  execution  docket 
on  April  19,  1893,  and  the  deed  from  James 
to  the  claimants  was  not  filed  for  record  for 
more  than  six  months  thereafter,  nor  until 
November  22,  1893.  In  the  Instant  case  the 
lien  of  the  attachment  dated  from  the  levy  on 
October  15,  1910,  before  Jones'  bill  of  sale 
was  given,  If  at  all,  January  4,  1910.  The 
failure  to  record  the  bill  of  sale  afforded  no 
meritorious  ground  of  objection  to  its  admis- 
sibility, and  under  the  ruling  in  the  Donovan 
Case,  supra,  "while  the  failure  to  record 
such  a  deed  might  operate  to  defeat  the  con- 
veyance as  to  one  who  purchased  subsequent- 
ly of  the  same  vendor  without  notice  of 
the  prior  conveyance,  a  judgment  obtained 
against  the  grantor  subsequently  to  the  con- 
veyance, but  entered  upon  the  general  ex- 
ecution docket  prior  to  the  record  of  the 
deed,  would  not,  merely  by  virtue  of  such 
entry,  become  a  lien  upon  the  property  pre- 
viously conveyed."  Furthermore,  in  the  pres- 
ent case  there  was  evidence  that  Balchin 
had  actual  notice  of  the  bill  of  sale  held  by 
the  defendant  before  he  sued  out  his  attach- 
ment, and  it  would  seem  that  actual  notice 
would  be  as  effectual  and  binding  on  the 
plaintiff  as  a  constructive  notice  afforded  by 
the  recording  of  the  bill  of  sale. 

In  Cottrell  v.  Merchants'  &  Mechanics' 
Bank,  89  Ga.  508,  15  S.  B.  944,  it  was  held 
that  "the  retention  of  title  by  the  vendor  In 
a  written  contract  of  sale  of  personal  ihtqp- 
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erty,  with  the  condition  afDzed  that  the  title 
is  to  remain  In  the  vendor  nntil  the  purchase 
price  shall  have  been  paid,  though  the  instru- 
ment be  not  recorded  within  the  time  pre- 
scribed by  law,  will  prevail  over  the  lien  of 
a  subsequent  mortgage  on  the  same  property, 
executed  by  the  conditional  vendee  to  a  cred- 
itor who  gives  credit  and  takes  the  mort- 
gage without  notice  of  the  vendor's  title,  the 
mortgage  also  not  being  recorded  in  time." 
In  ruling  on  the  point  Justice  Simmons  held 
that,  ''where  both  parties  fail  to  record, 
both  are  lacking  in  the  diligence  required  by 
law  as  a  condition  for  their  protection.  Nei- 
ther can  claim  a  better  right  because  the 
other  neglected  to  record.  The  law  puts 
them  on  precisely  equal  terms  in  this  re- 
spect. Neither  having  complied  with  the  re- 
quirement to  register,  they  are  left  where 
they  would  have  stood,  regardless  of  the 
registry  statutes.  Consequently  the  first  In 
time  must  prevail.  The  same  considerations 
In  justice  apply  to  the  case  of  a  vendor  re- 
serving title;  and  it  suffices  to  say  that  the 
statute  manifestly  intends  to  put  him  on  the 
same  ground  as  a  mortgagee  of  personalty." 
Justice  Simmons  cites  the  case  of  Steen  v. 
Harris,  81  Ga.  681,  8  S.  E.  206,  as  authority, 
and  the  facts  of  that  case  are  very  similar  to 
those  in  the  case  at  bar,  in  that  a  condi- 
tional bill  of  sale  under  which  title  was  re- 
served in  a  piano  had  not  been  recorded. 
The  piano  was  levied  upon  under  an  attach- 
ment, at  the  instance  of  a  creditor  whose 
debt  was  not  made  on  faith  of  the  property, 
and  was  levied  upon  after  the  conditional 
sale  had  been  rescinded  by  agreement.  The 
rescission  terminated  the  relation  of  condi- 
tional vendor  and  vendee  before  the  attach- 
ing creditor  levied  on  the  property,  and  it 
was  held  that  'the  court  erred  in  granting 
a  new  trial,  setting  aside  the  verdict  finding 
the  property  not  subject,  for  the  reason  that 
the  verdict  rendered  was  warranted  by  the 
evidence."  In  Hill  v.  Ludden,  113  Ga.  320, 
38  S.  E.  752,  it  was  held  that  it  was  not  es- 
sential to  the  validity  of  a  reservation  of 
title  embraced  in  a  written  contract  for  the 
sale  of  personalty  that  the  contract  be  re- 
corded. The  objection  of  the  plaintiff  in 
error  upon  this  i)oint,  as  made  in  the  court 
below,  was  not,  strictly  speaking,  a  proper 
objection  to  the  admissibility  of  the  bill  of 
sale,  but  was  rather  an  argument  against  its 
priority,  and  was  properly  overruled. 

[4]  4.  The  objection  urged  by  the  plain- 
tiff in  error  to  the  attestation  of  the  bill  of 
sale,  that  it  was  inadmissible  because  it  pur- 
ported to  have  been  witnessed  by  a  ''com- 
missioner  of  deeds,  Troy,  New  York,"  where- 
as, it  was  required  to  be  executed  before  a 
commissioner  of  deeds  for  the  state  of  Greor- 
gia,  seems  to  he  without  merit.  The  only 
objection  was  to  the  attestation.  No  objec- 
tion, based  upon  the  ground  that  the  execu- 
tion of  the  instrument  in  question  had  not 
been  proved,  was  made,  and,  by  the  failure 
to  object,  proof  of  the  execution  was  waived. 


Bowen  v.  Frick,  75  Ga.  786  ($-b).  In  that 
case  it  was  held  that  the  proper  exception 
to  be  taken  to  the  introduction  of  the  notes 
was  an  objection  that  they  were  inadmis- 
sible for  want  of  proof  of  execution,  and, 
this  specific  objection  not  being  made,  the 
necessity  for  such  proof  was  waived.  See, 
also,  Anderson  v.  Cuthbert,  103  Ga.  771,  30 
S.  B.  244,  where  the  Bowen  Case  is  cited, 
and  it  is  again  ruled  that  "failure  on  the 
part  of  the  defendants  to  object  to  the  in- 
troduction of  the  paper  in  evidence  wonld 
amount  to  a  waiver  of  the  necessity  of 
proof  of  its  execution,  for  the  purpose  of  its 
admission  in  evidence."  The  objection 
which  should  have  been  made  was  that  the 
execution  of  the  Instrument  had  not  been 
proven.  The  objection  actually  made  only 
raised  the  point  that  the  person  purporting 
to  attest  the  execution  was  not  a  subscrib- 
ing witness  of  such  a  kind  as  prescribed  by 
law  to  entitle  the  bUl  of  sale  to  registry. 
Furthermore,  in  the  petition  for  certiorari, 
it  is  admitted  that  this  said  bill  of  sale  was 
signed  by  H.  F.  B.^  Paddock  and  Beulah 
Paddock;  and  this*  admission  in  judico 
would  seem  to  be  so  binding  upon  the  plain- 
tiff as  to  have  amounted  to  an  abandonment 
of  this  objection  on  the  hearing  before  the 
judge  in  the  lower  court 

[8]  The  law  relative  to  the  execution  of 
deeds  and  mortgages,  when  attested  out  of 
this  state,  provides  that,  in  order  to  admit 
such  a  paper  to  record.  It  shall  be  attested 
as  provided  in  section  4203  of  the  Civil  Code 
of  1910.  The  claimant  did  not  contend  in 
the  trial  in  the  court  below  that  the  bill  of 
sale  had  been  recorded.  As  a  matter  of  fact 
it  had  not  been  recorded,  and  therefore  the 
exception  that  the  attesting  witness  was 
not  such  a  one  as  would  have  authorized 
the  registry  of  the  bill  of  sale  did  not  go  far 
enough  to  amount  to  a  contention  that  the 
bill  of  sale  had  not  in  fact  been  executed  so 
as  to  convey  the  title  of  the  vendor  to  the 
vendee,  even  though  it  might  not  have  be^i 
so  attested  as  to  convey  notice  to  third  par- 
ties. 

The  objection  that  the  bill  of  sale  was  void 
on  its  face,  because  signed  by  the  wife  as 
security  for  her  husband,  is  not  insisted  up- 
on in  the  brief,  and  therefore  must  be  con- 
sidered as  abandoned. 

An  objection  was  interposed  to  testimony 
on  the  part  of  the  claimant  that  he  had  told 
Balchin,  before  the  levy  of  the  attachm^it, 
that  he  (Jones)  held  the  bill  of  sale  in  ques- 
tion. The  objection  urged  to  this  testimony 
was  that  the  only  notice  which,  under  the 
law,  could  or  would  be  binding*  on  the  pe- 
titioner under  the  facts  of  the  case,  or  that 
could  defeat  petitioner's  li^i  on  the  property 
claimed,  would  be  notice  given  by  the  record 
of  the  said  bill  of  sale,  and  proof  of  any 
other  notice  than  that  of  the  record  was  in- 
admissible in  evidence  on  the  trial  of  the 
case  then  before  the  jury.  As  we  have  al- 
ready ruled  that  the  rights  of  Jones,  under 
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tbe  bill  of  sale,  if  It  was  In  fact  executed 
prior  in  date  to  the  levy  of  the  attachment, 
would  not  be  affected  by  the  fact  that  the 
bill  of  sale  had  or  had  not  been  recorded 
prior  to  the  levy  of  the  attachment,  neither 
the  objection  nor  the  ruling  upon  it  would 
seem  to  be  material  in  a  proi>er  decision  of 
the  case.  The  decision  in  the  Donovan  Case, 
supra,  is  conclusive  upon  the  point  that  the 
registry  act  of  1899  worked  no  change  in 
the  existing  law  as  to  the  priority  of  liens 
acquired  by  law  in  a  contest  with  prior 
rights  acquired  by  contract  But,  if  the  mat* 
ter  is  one  of  any  materiality*  the  rulings  in 
Hill  ▼.  liUdden,  118  Ga.  320,  88  8.  B.  752, 
and  Cottrell  v.  Merchants'  ft  Mechanics' 
Bank,  89  Ga.  608, 10  S.  B.  944,  would  at  least 
sustain  the  conclusion  that  the  admission  of 
evidence  of  actual  notice  was  ngt  liarmfnl  to 
the  plaintiff  in.  error,  for  the  reason  that 
the  actual  notice  would  seem  to  be  as  bind- 
ing on  the  plaintiff  in  attaclmaent  as  would 
have  been  the  constructive  notice  afforded 
by  the  recording  of  the  bin  of  saleii 
Judgment  aflirmed. 

POTTLE,  J^  not  presidini^ 


(10  Ga.  App.  451) 

CHENEY  ▼.  STATE.     (No.  BfiTl.) 
(Court  of  Appeals  of  Georgia.    Jan.  80,  1912.) 

(Syllabus  hy  the  Court,) 

WKAPONS    (I   7*)— BVIDENOB— SUFnCIBNCT. 

The  act  of  1910  (Acts  1910,  p.  134)  makes 
it  a  misdemeanor  for  a  person  "to  carrv  around 
with  him  on  his  person,  or  to  liave  in  his  man- 
ual  potsession,  outside  of  his  own  home  or 
place  of  bnsiness,  any  pistol  or  revolver,  with- 
out first  taking  out  a  hcense  from  the  ordinary 
of  the  connty  of  the  party's  residence."  Where 
the  accused  liad  a  pistol  in  his  manual  pos- 
session, on  the  public  road,  without  the  license 
thus  required,  the  case  was  within  the  express 
terms  of  the  act,  and  it  would  constitute  no  de- 
fense that  his  possession  was  only  temporary, 
and  solely  for  the  purpose  of  transporting  the 
pistol  and  delivering  it  to  tbe  owner,  who  had 
previously  left  it  at  the  home  of  the  accused. 
[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  i  6;    Dec  Dig.  i  7.*] 

Error  from  Superior  Court,  Putnam  Coun- 
ty; Ja&  B.  Park,  Judge. 

Sid  Cheney  was  convicted  of  carrying 
weapons,  and  brings  error.    Affirmed. 

Boy  D.  Stubbs,  for  plaintiff  in  error.  Jo& 
E.  Pottle,  SoL  (yen.,  and  S.  T.  Wingfield,  for 
the  State. 

HILL,  C.  J.  Sid  Cheney  was  convicted  of 
a  violation  of  the  act  approved  August  12, 
1910  (Acts  1910,  p.  134),  which  is  in  the  fol- 
lowing language:  **An  act  to  prohibit  any 
person  from  having  or  carrying  about  his 
person,  in  any  county  in  the  state  of  Georgia, 
any  pistol  or  revolver  without  first  having 
obtained  a  license  from  the  ordinary  of  the 
county  of  said  state,  in  which  the  party  re- 


sides. Before  such  person  shall  be  at  liberty 
to  carry  around  with  him  on  his  i>erson,  or 
to  have  in  his  manual  possession  outside  of 
his  own  home  or  place  of  business,"  etc.  On 
the  trial  of  the  case  the  evidence  clearly 
showed — indeed,  it  was  not  denied — ^that  the 
accused  had  a  pistol  in  his  manual  posses- 
sion on  the  public  road  of  the  county  in 
which  he  was  indicted,-  and  that  he  had  not 
the  license  required  by  the  statute.  The  de- 
fense relied  upon,  based  alone  upon  the  de- 
fendant's statement  to  the  Jury,  was  that  the 
pistol  had  been  left  at  his  house  by  a  neigh- 
bor, to  whom  it  belonged,  and  that  he  was 
carrying  it  to  the  house  of  the  owner  for  the 
purpose  of  delivering  it  to  him,  and  was  not 
carrying  it  about  his  person  within  the  pur- 
view of  the  statute,  and  therefore  was  not 
violating  its  terms;  and  he  requested  the 
court  to  instruct  the  Jury  to  the  effect  that 
if  they  believed,  under  the  evidence,  that  he 
had  the  pistol  in  his  manual  possession  on 
the  occasion  referred  to,  for  the  sole  purpose 
of  returning  it  to  its  owner,  it  would  be 
their  duty  to  acquit  him.  The  refusal  to  give 
this  instruction  is  assigned  as  error. 

The  Judge  instructed  the  Jury  that  if  they 
believed  under  the  evidence,  l>eyond  a  rea- 
sonable doubt,  that  the  accused  had  this  pis- 
tol in  his  manual  possession  outside  of  hla 
home  or  place  of  business,  no  matter  for 
what  purpose,  without  first  having  obtained 
the  license  required  by  law,  they  would  be 
authori2sed  to  find  a  verdict  of  guilty.  This 
statement  of  the  law  was  too  strong,  but 
under  the  facts  of  this  case  it  was  harmless. 
The  object  of  the  law  is  to  prohibit  any  per- 
son, without  the  license  required,  from  hav- 
ing about  his  person  or  carrying  around  in 
his  possession  a  pistol  or  revolver.  The  pro- 
viso that  he  may  have  in  his  manual  posses- 
sion a  pistol  at  his  own  home  or  place  of 
business  is  the  only  exception  made  by  the 
terms  of  the  act  While  statutes  must  be 
given  a  reasonable  construction  for  the  pur- 
pose of  carrying  out  the  legislative'  intent, 
they  should  never  be  so  liberally  interpreted 
as  to  render  ineffective  this  Intent  It  cer- 
tainly would  afford  the  very  broadest  lati- 
tude for  the  evasion  of  the  terms  and  pur- 
poses of  the  act  in  question  if  it  should  be 
held  that  a  i>erson  without  the  license  re- 
quired by  the  statute  could  be  allowed  to 
take  a  pistol  and  carry  it  on  his  person  and 
in  his  manual  possession  from  his  own  home 
for  the  purpose  of  delivering  it  to  the  al- 
leged owner  of  the  pistol,  who  resided  else- 
where, and  especially  where  the  ialleged  ovm- 
er  of  the  pistol  lived  some  distance  from  the 
accused. 

The  law  does  not  state  how  long  a  person 
shall  have  in  his  manual  possession  and  car- 
ry about  his  person  a  pistol  or  revolver  to 
constitute  a  violation  of  the  statute.  It  sim- 
ply provides  that  it  shall  be  unlawful  for  any 
person  to  have  or  carry  about  his  person  a 


•For  other  oases  see  same  topic  and  section  NXJMBBR  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Seriee  A  Rep'r  Indexes 
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pistol  or  rerolrer  In  any  county  of  the  state 
of  Georgia  without  first  taking  out  a  license 
from  the  ordinary  in  the  county  in  which  the 
party  resides,  and  the  only  exception  to  the 
act  Is  that  he  may  have  the  pistol  in  his 
manual  possession  without  taking  out  the  li- 
cense while  in  his  own  home  or  own  place  of 
business.  If  he  carries  the  pistol  around  on 
his  person,  or  has  it  in  his  manual  posses- 
sion elsewhere  without  the  license,  he  vio- 
lates the  express  terms  of  the  law.  It  may 
be  true  that  the  purpose  of  the  statute  was 
to  lessen  the  pernicious  habit  of  carrying  on 
the  person  a  pistol,  and  to  supplement  the 
law  forbidding  the  having  and  carrying 
about  the  person  pistols  or  revolvers  con- 
cealed. But,  if  It  was  necessary  to  prove 
more  than  one  act  of  having  on  the  person  a 
pistol  before  the  evil  habit  was  shown,  the 
object  of  the  law  would  be  defeated;  and 
this  court  will  not  construe  the  statute  with 
such  latitude  as  would  not  only  make  eva- 
sion easy,  but  would  render  the  act  practi- 
cally ineffective. 

Besides,  the  express  language  of  the  stat- 
ute forbids  the  manual  possession  of  a  pistol 
outside  of  the  party's  home  or  place  of  busi- 
ness without  the  license,  and  while  It  may 
be,  as  suggested  by  Mr.  Justice  Lumpkin  in 
Strickland  v.  State,  137  Ga.  1,  72  S.  B.  260, 
a  too  narrow  and  strict  construction  to  hold 
that  the  act  would  be  violated  by  picking  up 
a  pistol  that  had  fallen  from  the  window  of 
his  house  on  the  public  street,  for  the  pur- 
pose of  carrying  it  back  into  his  house,  or  in 
similar  cases  of  emergency,  yet  It  certainly 
cannot  be  reasonably  contended  that  the  act 
is  not  clearly  violated  under  the  facts  of  this 
case. 

Judgment  affirmed. 


(10  Ga.  App.  428) 

J.    L    CASE    THRESHING   MACH.    CO.    v. 
DONALSON.      (No.   3,352.) 

(Court  of  Appeals  of  Georgia.    Jan.  30,  1912.) 

(Syllalus  by  the  Court.) 

1.  FoRMEB  Decisions  Controlling  ob  Dis- 

TINOUISHSD. 

This  case  is  fully  controlled  by  the  deci- 
sion of  this  court  in  Maine  &  Co.  v.  Howell, 
7  Oa.  App.  311,  66  S.  E.  804.  The  case  of 
Cable  Piano  Co.  v.  Hancock,  2  Ga.  App.  73, 
58  S.  El  319,  is  distinguishable  from  the  pres- 
ent case  on  the  facts. 

(Additional  SyUahuM  by  Editonal  Staff,) 

2.  Sales  (}  29*)— Valxditt— Offeb  and  Ao- 
ckptance. 

Where  a  purchaser  gave  a  written  order 
for  goods,  and  the  seller,  on  receiving  it,  ex- 
ecuted it  by  shipping  the  goods,  the  contract 
was  mutually  binding,  though  the  order  provid- 
ed that  it  was  not  to  be  binding  unless  it  was 
signed  by  the  parties  thereto,  and  there  was 
no  written  acceptance  of  the  order  by  the 
seller. 


[Ed.  Note.— For  other  cases,  see  Sales, 
Dig.  »  56;    Dec  Dig.  }  29.*] 
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Error  from  City  Court  of  Bainbridge;  W. 
M.  Harrell,  Judge. 

Action  by  the  J.  I.  Case  Threshing  Ma- 
chine Company  against  J.  E.  Donalson. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

The  J.  I.  Case  Threshing  Machine  Com- 
pany sued  John  E.  Donalson  to  recover  the 
price  of  machinery  alleged  to  have  been  sold 
to  him  under  a  written  contract  The  alle- 
gations of  the  petition,  so  far  as  material, 
are  as  follows:  Defendant,  on  June  15,  1909, 
executed  and  delivered  to  plaintiff  his  writ- 
ten contract  (a  copy  of  which  is  attached  as 
an  exhibit),  whereby  he  purchased  certain 
machinery  described  therein,  which  was  to 
be  shipped  to  him  at  Jakhi,  Ga.  The  ma- 
chinery was  jshipped  to  Jakin,  according  to 
the  terms  of  the  contract  Under  the  terms 
of  the  contract  Donalson  agreed  to  receive 
the  machinery  described  therein  on  the  cars, 
on  arrival  at  Jakin,  and  to  pay  freight  and 
charges  thereon,  and  to  pay  to  the  order  of 
petitioner  $172  in  cash  and  the  balance  of 
the  purchase  price  in  notes;  and  if  Donal- 
son should  fail  to  make  the  cash  payment, 
or  to  execute  and  deliver  the  notes  for  the 
deferred  payments,  the  written  order  or  con- 
tract should,  at  the  option  of  the  plaintiff, 
"stand  as  the  purchaser's  written  obligation, 
having  the  same  force  and  effect  as  notes 
and  mortgage,'*  and  the  whole  amount  of 
the  purchase  money  should  become  due  and 
payable,  and  the  plaintiff  should  "stand  dis- 
charged from  all  warranty."  It  is  also  al- 
leged that  the  plaintiff  discharged  its  pait 
of  the  contract,  but  that  the  defendant  failed 
to  execute  and  deliver  the  notes  as  agreed 
in  the  contract,  and  that  the  full  purchase 
price  of  the  machinery  is^  therefore  due,  to 
wit,  $472  and  interest,  besides  $56  freight 
By  amendment  it  is  alleged  that  the  ma- 
chinery described  in  the  contract  was  ship- 
pedi  to  Jakin,  Ga.,  and  was  there  tendered 
by  the  plaintiff  to  the  defendant  The  de- 
fendant filed  a  demurrer,  setting  up  in  effect 
that  the  contract  was  unilateral;  that  it 
had  not  been  signed  by  the  vendor,  although 
it  was  provided  by  the  express  terms  of  the 
contract  that  it  should  be  signed  by  both 
parties  thereto  before  the  machinery  was 
shipped;  and  that  the  machinery  was  shipped 
against  the  defendant's  consent,  and  he  re- 
fused to  accept  It  on  its  arrival  at  Jakin. 
This  demurrer  was  sustained,  and  the  peti- 
tion dismissed,  and  the  plaintiff  excepted. 

The  contract  upon  which  suit  is  based  was 
signed  by  John  E.  Donalson,  the  defendant 
It  is  an  order  addressed  to  the  J.  L  Case 
Threshing  Machine  Company,  Racine,  Wis., 
and  requests  the  company  to  ship  on  or  be- 
fore the  15th  day  of  June,  1909  (or  as  soon 
thereafter  as  transportation  can  be  furnish- 
ed), to  Jakin,  Ga.,  or  other  convenient  sta- 
tion in  the  state  of  Georgia,  to  the  under- 
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signed  parchaser,  the  machinery  described  in 
the  contract.  It  provides  that  "this  order 
must  be  signed  by  all  parties  before  delivery 
of  goods/'  and  that  the  order  "is  taken  sub- 
ject to  approval,  and  Is  to  be  sent  to  the  com- 
pany for  acceptance  or  rejection.*'  It  sets 
forth  the  purchase  price,  and  provides  for 
terms  of  payment,  and  contains  this  condi- 
tion: "If  purchaser  falls  to  pay  said  money  or 
to  execute  and  deliver  said  notes  and  mort- 
gage (properly  filed  or  recorded),  it  is  agreed 
as  a  condition  hereof  that  the  title  to  said 
goods  shall  not  pass,  and  this  order  shall,  at 
the  company's  option,  stand  as  the  purchaser's 
written  obligation,  having  the  same  force 
and  effect  as  notes  and  mortgage  for  all 
sums  not  paid  in  cash,  and  the  whole  amount 
of  purchase  money  shall  be  due  and  payable, 
and  the  company  stand  discharged  from  all 
warranty."  The  contract  contains  other  war- 
ranties as  to  the  kind  and  character  of  the 
machinery,  and  other  mutual  terms  and  con- 
ditions, and  provides  that  if  the  purchaser 
"falls  or  refuses  to  accept  said  machinery 
upon  its  arrival  as  above  specified,  or  in  case 
he  cancels  this  order,  he  will  pay  said  com- 
pany the  freight  and  charges  on  said  ma- 
chinery from  the  factory  to  the  place  of  de- 
livery as  above  provided,  and  freight  for  its 
reshipment,  and  in  addition  thereto  vtrill  pay 
15  per  cent,  of  the  contract  price,  which  It 
is  hereby  agreed  shall  constitute  the  liqui- 
dated damages  for  such  breach  of  contract" 

J.  C.  Hale,  for  plaintiff  In  error.  Erie  M. 
Donalson,  for  defendant  in  error. 

HILL,  0.  J.  (after  stating  the  facts  as 
above).  [1]  The  suit  is  not  for  breach  of  con- 
tract, but  for  the  purchase  price  of  the  ma- 
chinery, the  petition  alleging  that  the  plain- 
tiff fully  performed  its  part  of  the  contract; 
and  the  only  question  presented  for  the  de- 
cision of  this  court  is  whether  the  allega- 
tions of  the  petition,  if  proved,  entitle  the 
plaintiff  to  recover  the  agreed  price  of  the 
machinery.  This  case  seems  to  be  fully  con- 
trolled by  the  decision  of  this  court  in  Maine 
V.  Howell,  7  Ga.  App.  311,  66  S.  E.  804.  In- 
deed, we  think  that  it  is  even  stronger  and 
clearer  as  to  the  right  of  the  plaintiff  to  re- 
cover than  the  case  Just  referred  to.  In  that 
case  it  was  held  that  where  A.,  by  a  written 
order,  bought  from  B.  $180  worth  of  goods 
and  merchandise,  and  B.,  on  receiving  the  or- 
der, executed  it  by  shipping  the  goods  cov- 
ered by  it  to  A.,  the  contract  was  not  with- 
in the  statute  of  frauds,  and  was  mutually 
binding.  Here  the  contract  was  signed  by 
the  defendant  himself,  and  this  written  or- 
der was  sent  directly  to  the  plaintiff  for  ac- 
ceptance and  performance.  In  the  case  cited 
the  contract,  as  In  the  present  case,  provided 
that  it  was  not  to  be  binding  unless  it  was 
signed  by  the  parties  thereto,  and  there  was 
no  written  acceptance  of  the  order  by  the 
plaintiff;  but,  on  receipt  of  the  order,  the 
plaintiff  executed  the  contract  by  filling  the 
order  according  to  its  terms,  and  in  the  opin- 


ion this  court  says:  "This  was  the  very  high- 
est form  of  acceptance." 

[2]  It  is  insisted  that  the  plaintiff  was  not 
bound  by  the  express  warranties  unless  the 
contract  was  actually  signed  by  it  We  do 
not  concur  in  this  view.  When  the  plaintiff 
performed  the  contract  according  to  its  terms 
this  was  an  acceptance,  and  it  followed  that 
the  plaintiff  was  thereupon  bound  by  all  the 
warranties,  terms,  and  conditions  contained 
in  the  contract.  Just  as  the  defendant  was 
also  bound.  The  plaintiff  having,  therefore, 
accepted  and  performed  the  contract  accord- 
ing to  its  terms,  the  defendant  was  bound  on 
his  part  to  accept  the  machinery,  unless  there 
was  some  breach  of  the  warranties  contain- 
ed in  the  contract  He  could  not  arbitrarily 
refuse  to  accept  the  machinery  which  had 
been  shipped  «to  him  by  the  plaintiff  accord- 
ing to  his  order  and  tend^ed  to  him  at  the 
very  point  of  destination  to  which  he  had  di- 
rected that  It  be  shipped  and  delivered.  It  Is 
not  necessary  for  the  party  to  whom  the 
contract  is  addressed  to  accept  it  in  writing, 
although  expressly  stipulated  that  it  should 
be  so  accepted.  If  It  is  signed  by  one  of  the 
parties  and  is  acted  on  by  the  other  party. 
Under  these  circumstances  it  is  as  binding  as 
If  signed  by  both  parties.  Vogel  v.  Pecok,  157 
lU.  339,  42  N.  E.  386,  30  L.  R.  A.  401;  Sellers 
V.  Greer,  172  lU.  549,  50  N.  E.  246,  40  L.  R. 
A.  591;  9  Cyc.  270.  See,  also,  Sheppard 
V.  Daniel  Miller  Company,  7  Ga.  App.  760, 
68  S.  E.  451;  Cheffield  v.  Whitfield  et  al.,  6 
Ga.  App.  762,  65  S.  E.  807. 

In  the  Sheffield  Case,  supra.  Judge  Russell 
uses  the  following  language  pertinent  to  the 
question  now  under  consideration:  "An  offer 
may  be  accepted,  either  by  a  promise  to  do 
the  thing  contemplated  therein,  or  J>if  the  ac- 
tual doing  of  the  thingJ'*  In  Brown  v.  Bow- 
man, 119  Ga.  153,  46  S.  B.  410,  it  is  held  that 
"a  promise  may  be  a  nudum  pactum  when 
made,  because  the  promisee  is  not  bound; 
it  becomes  binding  when  he  subsequently  fur- 
nishes the  consideration  contemplated,  hy  do- 
ing what  he  toaa  expected  to  do.**  Chief  Jus- 
tice Fish,  In  the  course  of  the  opinion,  uses 
the  following  language:  "A  contract  is  often 
such  that,  until  something  is  done  under  it, 
the  consideration  is  imperfect,  yet  a  partial 
performance,  or  a  complete  performance  on 
one  side,  supplies  the  defect  If,  for  example, 
one  promises  another,  who  makes  no  promise 
in  return,  to  pay  him  money  when  he  shall 
have  done  a  specified  thing,  if  he  does  it  not 
only  is  the  contract  executed  on  one  side,  but 
also  the  consideration  is  perfected  and  pay- 
ment can  be  enforced"  (citing  numerous  au- 
thorities). "A  promise  may  be  unenforceable 
for  want  of  mutuality  when  made,  yet  the 
promisee  may  render  it  valid  and  binding  by 
supplying  a  consideration  on  his  part  before 
the  promise  is  withdrawn." 

This  doctrine  is  well  settled  by  many  ad- 
Judged  cases  cited  by  text-writers.  It  there- 
fore seems  perfectly  dear  that,  when  this  of- 
fer was  signed  by  Donalson  and  sent  direct- 
ly to  the  J.  L  Case  Threshing  Machine  Com- 
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pany  for  Its  acceptance  or  rejectioD,  and  tlie 
company  accepted  It  by  executing  It  accord- 
ing to  its  terms,  the  offer  became  a  contract 
fully  completed  and  mutually  binding;  and 
when  the  company  performed  its  part  of  the 
contract,  and  shipped  the  machinery  there- 
in described  to  the  defendant  as  directed, 
and  there  tendered  delivery  to  him  at  the 
point  of  destination,  he  not  having  with- 
drawn his  proposition  before  the  contract 
was  fully  executed  by  the  plaintiff,  he  could 
not  without  cause  refuse  to  accept  the  ma- 
chinery. He  was  bound  then  to  accept  It, 
and  to  pay  for  it  as  agreed,  unless  some  of 
the  warranties  relative  to  the  machinery 
were  breached. 

The  case  of  Cable  Piano  Co.  v.  Hancoclc,  2 
Qa.  App.  73,  58  S.  B.  319,  relied  upon  by  the 
defendant  in  error  is  distinguishable  from 
the  present  case  /Sn  the  facts.  In  that  case 
the  offer  to  buy  the  piano  described  in  the 
written  contract  was  signed  by  the  defend- 
ant and  delivered  to  the  plaintiff's  salesman, 
who  turned  it  over  to  the  company's  office 
for  acceptance.  The  piano  had  already  been 
delivered  into  the  possession  of  the  defend- 
ant for  trial,  subject  to  his  approval,  and  to 
be  paid  for  when  the  contract  was  accepted 
by  the  Cable  Piano  Company.  Before  the 
Cable  Company  accepted  the  contract,  the 
defendant  tendered  back  the  piano,  telling 
the  plaintiff  that  be  had  decided  to  cancel 
the  order.  Judge  Powell,  in  delivering  the 
opinion  of  the  court,  expressly  states  that 
"the  delivery  of  the  piano  under  the  contract, 
and  acceptance  thereof  by  the  buyer,  would 
have  been  sufficient  to  make  the  contract 
complete.  The  buyer's  custody  of  the  piano, 
under  the  circumstances  stated^  however,  did 
not  have  this  effect."  And  it  was  held  that 
under  the  facts  of  that  case  the  contract  nev- 
er became  mutual,  because  the  proposed  buy- 
er had  a  right  to  withdraw  his  consent  there- 
to before  acceptance  by  the  seller,  and  he 
exercised  this  right  before  the  seller  accept- 
ed the  contract  There  is  nothing  in  this  de- 
cision that  is  in  conflict  with  what  Is  herein 
decided. 

For  the  reasons  stated,  we  conclude  that 
the  court  below  erred  in  sustaining  the  de- 
murrer and  in  dismissing  the  petition. 

Judgment  reversed. 

POTTLE,  J.,  not  presiding. 

(10  Oo.  App.  417) 

MARTIN  v.  MENDEL     (No.  8,324.) 
(Court  of  Appeals  of  Georgia.    Jan.  30,  1912.) 

(SyUah^  by  the  Oowrt.) 

Nsw  Trial  (|  132*)— Pbocsbdxnos  to  Pbo- 
ouBE— Dismissal  of  Motion. 

The  decision  in  this  case  Is  controlled  by 
the  rulings  of  the  Supreme  Court  in  Williams 
V.  Johnston,  94  Ga.  722,  19  S.  E.  888,  Anderson 
V.  McGlam,  94  Ga.  798,  801,  22  S.  E.  302,  and 
Gwinn  t.  Ahnand,  110. Ga.  318,  35  S.  E.  150. 


Where  more  than  a  year  had  elapsed  since  the 
filing  of  a  motion  fo^  a  new  trial,  there  was 
no  abuse  of  discretion  in  dismissing  it,  on  the 
ground  that  no  brief  of  evidence  had  been  filed, 
though  it  appeared  that,  at  the  time  first  set 
for  the  hearing  of  the  motion,  counsel  for  the 
movant  presented  to  and  left  with  the  trial 
judge  a  paper  which  purported  to  be  a  brief  of 
the  evidence;  it  appearing  that  it  was  not 
approved  as  such  by  the  judge,  because  it  was 
not  correct,  and  it  further  appearing  that  the 
court  had  several  times  continued  the  bear- 
ing, in  order  to  enable  the  movant  to  correct 
the  brief,  or  to  agree  thereon  with  opposing 
counsel,  and  that  the  judge,  on  account  of  the 
lapse  of  time,  was  unable  to  remember  the 
evidence.  It  would  in  any  event  be  fruitless  to 
reverse  the  Judgment  dismissing  the  motion  for 
new  trial;  for,  if  the  trial  judge  does  not  re- 
member the  testimony,  the  brief  of  evidence 
cannot  be  approved,  and  without  it  the  motion 
is  so  incomplete  as  to  be  absolutely  nugatory. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  S  132.*] 

Error  from  City  Goart  of  Monroe;  A.  OL 
Stone,  Judge. 

Action  by  M.  Mendel  against  A.  W.  Mar- 
tin. Judgment  for  defendant,  and  plaintiff 
brings  error.    Afllrmed. 

W.  O.  Dean,  for  plaintiff  in  error*  O. 
Roberts,  for  defendant  in  error. 

RUSSELIi^  J.  The  sole  question  present- 
ed by  the  present  writ  of  error  is  whether 
the  trial  Judge  erred  in  dismissing  the  mo- 
tion for  new  trial  upon  the  ground  that  no 
brief  of  the  evidence  bad  been  filed  as  re- 
quired. It  appears  that  a  Judgment  was  en- 
tered in  favor  of  Mendel  against  Martin  on 
January  7,  1910.  A  motion  for  new  trial 
was  made,  and  the  court  thereupon  passed 
an  order  providing  that  the  movant  should 
have  until  the  hearing  to  prepare  and  pre- 
sent for  approval  a  brief  of  the  evidence, 
and  that  the  Judge  might  enter  his  approv- 
al upon  the  brief  of  evidence  at  any  time  in 
term  or  in  vacation.  The  time  set  for  the 
hearing  of  the  motion  for  new  trial  w&s 
January  20th,  and  on  that  day  the  movant 
presented  what  he  claims  to  be  a  correct 
brief  of  the  evidence  adduced  upon  the  triaL 
The  Judge  declined  to  approve  the  brief, 
holding  that  it  was  incorrect,  and  the  case 
was  duly  continued  until  January  27th, 
when,  the  Judge  not  being  present,  the  hear- 
ing went  over  to  the  next  regular  April  term 
of  the  court  It  was  thereafter  continued 
from  time  to  time  until  the  lOth  of  January, 
1911,  when  a  motion  of  plaintlfiTs  counsel 
to  dismiss  the  motion  for  new  trial  was  sus- 
tained by  the  court,  in  the  following  order: 
"On  hearing  the  foregoing  motion  to  dismiss 
movant's  motion  for  new  trial,  and  it  ap- 
pearing that  counsel  cannot  agree  upon  a 
brief  of  the  evidence  in  the  case,  and  the 
court  not  being  able  to  remember  the  evi- 
dence at  this  time,  [owing]  to  the  great 
lapse  of  time  since  said  case  was  tried,  and 
the  amount  of  business  disposed  of  by  the 
court,  it  ia  therefore  ordered  and  adjudged 
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by  the  court  that  said  motion  to  dismiss  be, 
and  the  same  is/  hereby  sustained,  and  the 
motion  for  new  trial  dismissed." 

Plaintiff  in  error  excepts  to  the  order  dis- 
missing the  motion  for  new  trial,  and  urges 
that  under  the  plain  provisions  of  the  Code 
it  was  the  duty  of  the  Judge,  If  movant's 
brief  was  not  correct,  to  correct  and  ap- 
prove it;  that  after  a  lapse  of  several 
months  the  court  cannot  refuse  to  approve 
a  brief  of  the  evidence  because  counsel  can- 
not agree  to  it  and  the  court  does  not  re- 
member the  evidence,  for  the  reason  that,  in 
any  case  where  a  motion  is  made,  It  can  be 
dismissed  by  the  will  of  the  court  by  his 
mere  refusal  to  approve  the  brief.  The  his- 
tory of  the  case  is  to  be  found  in  the  Judge's 
explanatory  note  to  the  bill  of  exceptions, 
and  we  cannot  go  anywhere  else  to  ascertain 
the  truth  as  to  what  occurred  antecedent  to 
the  motion  for  new  trial.  The  qualifying 
statement  of  the  Judge  in  certifying  the  bill 
of  exceptions  is  as  follows:  ''On  January 
20th,  the  day  set  for  the  hearing  of  the  mo- 
tion, counsel  for  both  parties  appeared,  but 
had  not  agreed  upon  the  brief  of  the  evi- 
dence. They  could  not  then  agree  upon  it 
The  court  then  read  over  the  brief  presented 
by  movant,  and  could  not  approve  the  same, 
because  it  was  not  correct  At  the  request 
of  both  counsel,  an  order  was  passed  setting 
the  hearing  for  January  2Tth,  in  order  to 
give  counsel  an  opportunity  to  agree  upon  a 
brief — all  of  the  papers  in  the  case  then  be- 
ing handed  back  to  counsel  for  movant  I 
may  have  been  absent  on  the  27th,  but  sev- 
eral times  thereafter  I  urged  both  counsel 
to  try  to  agree  upon  a  brief,  and  upon  such 
parts  of  it  that  they  could  not  agree  the 
court  would  settle  the  differences,  and  hear 
tl^  motion  any  day  they  agreed  on.  Counsel 
for  movant  took  the  position  that  as  the 
27th  had  passed,  and  no  order  was  taken 
setting  the  hearing  for  a  later  date,  the  case 
could  not  be  heard,  except  at  a  regular  term 
of  the  court  At  the  regular  April  term  of 
the  court  counsel  for  movant  complained  of 
being  unwell  and  did  not  appear  with  the 
motion,  and  no  order  was  then  taken  in  the 
matter.  Thereafter  the  court  again  urged 
counsel  to  dispose  of  the  motion  while  the 
facts  in  the  case  were  comparatively  still 
fresh  in  the  mind  of  the  court  During  all 
of  this  time  the  papers  in  the  case  were  not 
tn  my  hands.  On  April  28th  counsel  for 
Mendel  drew  an  order  for  the  court's  sig- 
nature setting  the  hearing  for  the  next  day. 
The  court  did  not  sign  this  order,  for  the 
reason  that  it  was  reported  to  him  that  mov- 
ant's counsel  would  not  agree  to  any  day 
except  at  a  regular  term  of  the  court.  In 
the  meantime  counsel  for  Mendel  presented 
to  the  court  a  brief  containing  his  conten- 
tion as  to  the  evidence.  The  court  refused 
to  approve  it,  for  the  same  reason  it  refus- 
ed to  approve  movant's  brief — it  was  not 
true  and  correct   The  papers  were  then  left 


in  my  office  until  some  time  after  the  Jul; 
term  of  the  court,  when  they  were  again 
taken  out  by  movant's  counsel,  with  the  un- 
derstanding that  counsel  would  get  together 
and  try  to  agree  on  a  brief  of  the  evidence. 
I  do  not  now  remember  why  the  motion  was 
not  heard  at  the  July  term  of  the  court,  but  I 
do  know  that  counsel  made  no  effort  to  have 
it  heard  or  took  any  order  for  its  hearing 
in  the  future.  At  the  October  term  the 
court  of  its  own  motion,  called  the  case  and 
asked  if  counsel  had  yet  agreed  on  a  brief. 
They  answered  that  they  had  not  whereup- 
on the  court  by  consent  of  both  counsel 
orally  set  the  motion  for  a  hearing  the  next 
day  in  my  -office.  Counsel  for  Mendel  ap- 
peared at  the  hour  set  but  counsel  for  mov- 
ant failed  to  appear.  The  court  then  again 
set  the  hearing  for  2  o'clock  in  the  after- 
noon, and  requested  counsel  for  Mendel  to 
nott^  movant's  counsel.  At  the  appointed 
time  counsel  for  Mendel  again  appeared, 
and  reported  that  he  had  notified  counsel 
for  movant.  The  court  waited  all  day,  but 
movant's  counsel  never  did  appear.  At  the 
January  term,  1911,  the  court  again  called 
the  case.  Counsel  for  both  parties  then  stat- 
ed that  they  had  not  agreed  upon  a  brief  of 
the  evidence  and  could  not  agree.  At  the 
request  of  counsel  for  movant  I  then  took 
up  the  evidence  with  counsel,  but  found  that 
they  could  not  agree  on  material  parts  of  it, 
and  on  account  of  the  length  of  time  inter<> 
vening  since  the  trial  of  the  case,  and  the 
great  number' of  oases  tried,  and  other  busi- 
ness disposed  of  by  the  court  in  the  mean- 
time, I  was  totally  unable  to  remember  the 
evidence.  I  know  that  the  brief  originally 
presented  by  movant  was  not  correct  but  in 
what  particulars  I  could  not  then  remember, 
and  could,  for  that  reason,  not  approve  a 
brief.  The  court  therefore,  sustained  the 
motion  to  dismiss  the  motion  for  new  trial, 
for  the  reasons  therein  mentioned.  All  of 
the  papers  in  the  case  were  in  the  posses- 
sion of  movant's  counsel  from  the  time  the 
original  motion  for  new  trial  was  filed  un- 
til some  time  after  the  April  term  of  court, 
and  again  from  some  time  after  the  July 
term,  1010,  to  the  January  term,  1911,  but  no 
other  brief  of  the  evidence  was  ever  present- 
ed to  the  court  by  movant's  counsel  for  the 
court's  approval,  except  the  first  one,  which 
the  court  then  could  not  approve  as  being 
correct" 

From  the  statement  of  the  Judge  it  appears 
that  the  real  ground  upon  which  the  motion 
was  dismissed  was  that  the  court  after  the 
long  lapse  of  time,  could  not  remember  the 
evidence,  so  as  to  approve  the  brief.  Of 
course,  it  followed  that  if  there  was  no 
brief,  there  could  be  no  motion  for  new  trial, 
and,  the  motion  being  defective,  there  was  no 
error  in  dismissing  it  After  reading  the 
statement  of  the  Judge,  we  cannot  say  that 
he  abused  his  discretion  in  dismissing  the 
motion.    It  is  well  settled  that  in  a  case  like 
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the  one  at  bar  the  approval  or  dlsapproTal  of 
the  brief  is  a  matter  of  discretion,  and  it 
does  not  appear  that  the  plaintiff  in  error 
would  gain  any  advantage  in  the  case  like 
this  if  the  reviewing  court  should  hold  that 
the  lower  court  had  abused  his  discretion. 
We  could  not  order  a  new  trial,  because  the 
judge  has  not  passed  upon  the  motion.  We 
could  not  direct  him  to  approve  the  brief  of 
evidence  as  presented,  because  it  is  not  cor- 
rect. We  could  not  require  him  to  correct 
it,  because  he  does  not  remember  what  the 
evidence  was.  If  in  a  case  such  as  that  now 
before  us  the  reviewing  court  should  hold 
that  the  Judge  abused  his  discretion,  because 
the  long  delay  which  caused  the  lapse  of 
memory  was  due  to  his  laches  and  should  re> 
verse  the  Judgment  on  the  dismissal  of  the 
motion,  thereby  directing  the  Judge  to  use 
his  discretion  in  approving  the  brief  and  in 
passing  upon  the  motion,  we  would  move  in 
a  circle,  because  the  Judge  does  not  remem- 
ber the  evidence,  and,  no  matter  to  whom 
fault  for  the  delay  is  to  be  charged,  the  brief 
cannot  be  approved  nor  the  motion  perfect- 
ed. This  would  seem  to  be  a  case  of  a  right 
without  a  remedy,  because,  in  out*  view  of 
it,  where  a  brief  of  evidence  is  presented  to 
the  Judge  any  time  within  the  terms  of  the 
order  of  the  court,  it  would  seem  that  coun- 
sel for  the  movant  has  done  all  that  is  re- 
quired of  him  under  the  provisions  of  Civil 
Code  1910,  i§  6080,  6090,  6093.  There  is  no 
requirement  that  counsel  for  the  movant  for 
new  trial  should  agree  to  the  brief  of  evi- 
dence with  his  adversary.  The  statute  says 
it  is  to  be  approved  by  the  Judge,  and  it 
would  seem  that  where  a  bona  fide  effort  has 
been  made  to  prepare  a  correct  brief  of  the 
evidence,  and  such  a  brief  is  timely  present- 
ed to  the  court,  the  Judge  should  himself 
correct  any  errors  he  may  detect,  or  at  least 
call  the  attention  of  movant's  counsel  to 
these  errors,  and,  after  pointing  them  out, 
require  counsel  to  correct  them.  There  is, 
to  our  minds,  a  striking  analogy,  so  far  as 
the  duty  of  the  Judge  in  this  regard  is  con- 
cerned, between  the  approval  of  the  brief  of 
evidence  in  a  motion  for  new  trial  and  the 
certifying  of  a  bill  of  exceptions.  However, 
with  relation  to  the  approval  of  the  brief  of 
evidence  there  is  no  statutory  provision  sim- 
ilar to  that  which  requires  a  Judge,  upon  the 
presentation  to  him  of  an  incorrect  bill  of 
exceptions,  to  return  it  and,  pointing  out  spe- 
cifically the  errors  to  be  corrected,  require 
the  correction  within  a  reasonable  time  of 
the  errors  pointed  out  by  him. 

It  is  true,  as  insisted  by  counsel  for  the 
plaintiff  in  error,  that  under  this  view  of 
the  law  a  Judge  can  absolutely  deprive  a  liti- 
gant of  his  rights,  by  refusing  to  approve  a 
brief  of  evidence,  or  to  point  out  the  defects 
in  it,  until  such  lapse  of  time  has  occurred 
that  the  Judge,  not  being  able  to  remember 
the  testimony,  cannot  approve  any  brief  in 


the  case.  And  yet  the  same  thing  is  true  as 
to  the  grounds  of  a  motion  for  new  trial, 
which  may  not  be  based  upon  the  evidence 
at  all,  but  relate  to  the  errors  in  the  charge, 
injurious  conduct  of  the  Judge,  or  a  variety 
of  matters  which  may  affect  the  trial.  As  to 
each  of  these  the  discretion  of  the  Judge  to 
approve,  or  to  refuse  to  approve,  any  or  all 
of  the  grounds  of  the  motion  for  new  trial, 
is  unconditional  and  uncontrollable.  The 
Judge  cannot  be  required  to  approve  the 
statements  of  the  grounds  of  a  motion  for 
new  trial,  however  vital  they  may  be  to  the 
movant's  rights.  The  law  leaves,  the  exer- 
cise of  the  Judge's  discretion  as  to  such  mat- 
ters solely  in  his  hands,  and  without  any  ref- 
erence to  the  Judge  who  presided  in  the  case 
now  before  us  (and  whom  the  writer  knows 
to  be  absolutely  honest,  impartial,  and  Just), 
we  might  repeat  the  old  Joke,  that  the  only 
remedy  for  the  wrong,  if  any  Is  committed,, 
is  to  get  another  Judge  at  the  expiration  of 
the  incumbent's  term. 
Judgment  affirmed. 

POTTLE,  J.,  not  presiding. 

(10  Oa.  App.  462> 
ROBINSON  v.  STATE.     (No.  8.896.) 
(CoDrt  of  Appeals  of  Georgia.    Jan.  80, 1012.> 

(ByllahM  hy  the  Court.) 

1.  Homicide  (§  219*)  —  Cbiminai*  Law  (| 
785*)—lNSTBUc?noNS— Impeachment  of  Dy- 
ing Declaration. 

**The  credibility  of  a  witness,  whose  tes- 
timony goes  to  the  jury  through  the  medium 
of  dying  declaration,  is  subject  to  the  same 
attack  as,  and  should  be  determined  under  the 
same  rules  governing,  the  testimony  of  living 
witnesses  who  testify  upon  the  stand."^  Where 
therefore,  the  state  introduces  in  evidence  a 
dying  declaration,  and  the  accused  attacks  the 
credibility  of  the  declarant,  by  proof  of  gen- 
eral bad  character,  or  in  any  other  way  in 
which  the  law  authorizes  the  impeachment  of 
witnesses,  it  is  the  duty  of  the  court,  in  re- 
sponse to  an  appropriate  and  timely  written 
request,  to  instruct  the  jury  that  the  dying 
declaration,  as  evidence,  should  be  considered 
under  the  same  rules  that  govern  in  determin- 
ing the  credibility  of  witnesses  who  testify 
from  the  stand.  HaU  v.  State,  124  Ga.  651. 
52  S.  E.  891;   Nesbit  v.  State,  43  Oa.  23a 

[Ed.  Note.— For  other  cases,  see  Homicide, 
CenL  Dig.  $  460;  Dee.  Dig.  i  219;*  Criminal 
Law,  Dec.  Dig.  S  785.*] 

2.  FoRMEB  Decision  Contbolung. 

The  exception  to  the  charge  of  the  court 
on  the  subject  of  dying  declarations  is  fuUy 
controlled  by  the  decision  of  a  majority  of  thi» 
court  in  the  case  of  Darby  v.  State,  9  Ga.  App. 
— ,  72  S.  B.  182. 

3.  Homicide  (J  309*) —Issues  — Voluntary 
Manslaughter. 

According  to  the  evidence,  the  decedent 
had  previously  made  an  assault  with  a  deadly 
weapon  upon  the  accused.  It  was  a  question 
for  the  jury  to  determine  whether,  between 
this  assault  and  the  homicide,  sufficient  "cool- 
ing time"  had  elapsed.  So  the  law  of  voluntary 
manslaughter  was  involved. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Dec.  Dig.  I  309.*] 
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Error  from  Superior  Court,  Washington 
County;  R  T.  Rawlings,  Judge. 

Will  Robinson  was  convicted  of  homicide, 
iiiid  brings  error.    Reversed. 

John  R.  Cooper,  for  plaintiff  In  error.  Al- 
fred Herrlngton,  Sol.  Gen.,  and  Hlnes  & 
Jordan,  for  the  State. 

HILL,  C  J.    Judgment  reversed. 


ao  Oa.  App.  450) 

KIRK  ▼.  STATU     (No.  8,867.) 
<Court  of  Appeals  of  Georgia.    Jan.  30,  1912.) 

(SyllahuM  by  the  Court.) 

Cbihinai.  Law  (i  938*)^New  Tbiait-Bxtba- 
ORDiNART  Motion. 

The  discretion  of  the  court  in  refusing  to 
grant  a  new  trial  on  an  extraordinary  motion 
therefor,  based  on  the  ground  of  alleged  newly 
discovered  testimony,  was  properly  exercised, 
where  it  appeared  that  the  testimony  alleged 
to  be  newly  discovered  was  substantially  the 
same  as  In  the  original  motion  made  on  the 
same  ground,  and  was  only  cumulative  and 
impeaching  in  character,  and  would  probably 
not  produce  a  different  verdict  on  a  second 
trial. 

[Ed.  Note.^For  other  cases,  see  Criminal 
Law.  Cent.   Dig.  U  2806-2317;    Dec   Dig.   } 

Error  from  City  Court  of  CarroUton; 
James  Beall,  Judge. 

Jean  Kirk  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

Buford  Boylcin,  for  plaintiff  in  enoT*  0. 
E.  Roop,  Sol.,  for  the  Stata 

HILL,  O.  J.    Judgment  affirmed* 


(10  Ga.  App.  473) 

CAIN  v.  STATB.     (No.  3,913.) 
(Court  of  Appeals  of  Georgia.    Jan.  30,  1912.) 

(ByUahuM  ly  tlte  Court.) 

L  VEBDiOfT  Not  Ebboneous. 

The  verdict  was  not,  for  any  reason  as- 
signed, erroneous. 

2.  Admissions  of  State's  Counsel— Sum- 
ciENCY  OP  Evidence. 

The  admissions  of  the  state's  counsel 
were  not  at  variance  with  the  aUegations  in 
the  indictment,  and  the  verdict  of  guilty  was 
authorized  by  the  evidence. 

3.  PeRJUBT     (J    23*)— INDIOTICENT— ADMINIS- 
TBATION  07  OaTH. 

When,  in  the  course  of  a  judicial  investl* 
gation,  an  attorney  at  law,  by  the  authority 
or  permission  of  the  court,  administers  the 
oath  to  a  witness,  he  does  so  in  behalf  of  the 
<!Ourt.  Consequently  it  may  properly  be  al- 
leged, in  an  indictment  assigning  perjury  upon 
the  testimony  of  such  a  witness  delivered  in 
a  court  of  inquiry,  that  the  oath  was  adminis- 
tered by  the  presiding  magistrate. 

[Bd.   Note.— For   other   cases,   see   Perjury, 
Dec  Dig.  I  23.*] 

4.  Pebjubt  (J  29*)— Issues  and  Pboof. 

A  conviction  of  the  offense  of  perjury  is 
authorized  when  the  evidence  shows  that  on 
the   prior    investigation    the    accused    testified 


willfully,  knowingly,  absolutely,  and  falsely, 
in  substance,  to  the  effect  alleged  in  the  in- 
dictment. It  is  not  necessa^  that  the  proof 
as  to  the  alleged  false  testimony  shall  cor- 
respond literally  with  the  allegations  of  the 
indictment. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Dec  Dig.  §  29.*] 

5.  Issues  and  Pboof— No  Ebbob. 

None  of  the  assignments  of  error  based 
upon  a  variance  between  the  allegations  of  the 
indictment  and  the  proof  are  sustained  by  the 
record. 

Error  from  Superior  Court,  Morgan  Coun- 
ty; B.  F.  Walker,  Judge. 

Druke  Cain  was  convicted  of  perjury,  and 
brings  error.    Affirmed. 

Percy  Middlebrooks,  for  plaintiff  in  earror 
Job.  B.  Pottle,  SoL  Oen.,  for  the  State. 

BUSSELIi,  J.     Judgment  affirmed. 


(10  Oa.  App.  468) 
SOLOMON  v.  STATB.     (No.  8,902.) 
(Court  of  Appeals  of  Georgia.    Jan.  30,  1912.) 

(8yUahu$  by  the  Court.) 

1.  Cbiminal  Law  (i  698*)— CoNTHiUAiroB— 
Gbounds. 

There  was  no  error  in  overruling  the  de- 
fendant's motion  for  a  continuance,  espedally 
in  view  of  the  fact  that  It  did  not  appear  that 
the  movant  had  subpoenaed  the  absent  witness 
before  he  left  the  Jurisdiction  of  the  court, 
or  had  exercised  any  diligence  in  attempting 
to  procure  the  presence  of  the  witness. 

[Ed.   Note.— For  other   cases,   see  Criminal 
Law,  Cent   Dig.  ^%  1335-1841;    Dec   Dig.  | 

598.*] 

2.  CBnciNAi*  Law  (i  1038*)— Tbiait-Instbuo- 
TioNS— Alibi. 

Under  the  facts  of  this  case,  failure  of 
the  court  to  instruct  the  Jury  upon  the  sub- 
ject of  alibi  was  not  reversible  error,  in  the 
absence  of  a  timely  and  appropriate  written 
request.  Smith  v.  State,  6  Ga.  App.  577,  65  S. 
B.  300. 

[Ed.   Note.— For  other  cases,   see   Criminal 
Law,  Cent  Dig.  |  2646;   Dec.  Dig.  i  1038.*] 

3.  Cbiminal  Law  (S  663*)— Evidence  — 
Weight  and  SxrFnoiENor  —  Impeached 
Witnesses. 

It  is  within  the  power  and  right  of  a  Jury 
to  believe  a  witness,  no  matter  what  effort 
may  have  been  made  to  impeach  him,  or  what 
testimony  has  been  presented  for  that  purpose, 
and  even  though  the  witness  be  not  corrobo- 
rated. The  credibility  of  witnesses  is  exclus- 
ively for  the  jurv,  and  it  is  not  error  to  in- 
struct the  jury  that  they  may  accept  the  ex- 
planation of  a  witness  as  to  why  he  has  made 
contradictory  statements,  even  though  it  be  not 
sustained  by  other  facts  or  circumstances. 

[Ed.   Note.— For   other  cases,   see   Criminal 
Law,  Cent.  Dig.  §  1262;    Dec.  Dig.  (  658.*] 

4.  Cbikinal  Law  ($  1169*)— Habmless  Eb- 
BOB— Admission  of  Evidence— Reucvanct. 

There  was  no  error  in  allowing  a  witness 
to  state,  in  explanation  of  his  reason  for  leav- 
ing his  former  residence,  that  he  did  so  be- 
cause certain  persons  put  him  in  fear  of  his 
personal  safety.  It  not  appearing  that  the  de- 
fendant was  one  of  the  parties  who  were  al- 
leged to  have  intimidated  the  witness^  the  tes- 
timony could  not  have  been  prejudicial  to  the 


•For  other  eases  see  same  topic  and  sectton  NUMBER  in  Deo.  Dig.  A  Am.  Dis.  Key  No.  Series  A  Rep'r  inaezes 
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defendant,  but  would  seem  to  bave  been  ratber 
to  bis  advantage. 

[Ed.  Note.— For  other  caees,  see  Criminal 
Law,  Cent.  Dig.  U  8137-3143;  Dec  Dig.  | 
1169.*] 

5.  SUFFICIBNOT  OF  EVIDBNCB— NO  EbBOB. 

The  eyidence  authorized  the  verdict,  and 
the  trial  appears  to  have  been  free  from  er- 
ror. 

Error  from  Superior  Court,  Coffee  Countj ; 
T.  A.  Parker,  Judge. 

Randall  Solomon  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

O'Steen  &  Wallace,  for  plaintiff  In  error. 
M.  D.  Dickeraon,  Sol.  Gen.,  for  the  State. 

RUSSELL^  J.    Judgment  affirmed. 


(10  Oa.  App.  470) 

BASLEY  v.  STATE.     (No.  3,904.) 
(Court  of  Appeals  of  Georgia.    Jan.  30,  1912.) 

(SyllahuM  hy  the  Court,) 

EiMBBZZLEMENT     (|     4*)  —  ELEMENTfl     Of    Of- 
FENSB— LABOBNT   AFTEB   TBUST. 

Where  a  master  intrusts  to  his  servant 
a  bill,  for  the  purpose  of  getting  it  changed 
and  bringing  back  the  change  to  him,  and  the 
servant  fraudulently  appropriates  the  bill  to  his 
own  use,  and  does  not  return  it  or  the  change, 
he  is  guilty,  not  of  simple  larceny,  but  of  lar- 
ceny after  trust 

[Ed.  Note.— For  other  cases,  see  Embezsle- 
ment,  Cent  Dig.  i  1;    Dec.  Dig.  i  4.*] 

Error  from  City  Court  of  Vienna ;  W.  H. 
Lasseter,  Judge. 

Addle  Basley  was  convicted  of  larceny, 
and  brings  error.     Reversed. 

Alexander  Akerman  and  John  R,  Cooper, 
for  plaintiff  In  error.  Watts  Powell,  Sol.,  for 
the  Stata 

POTTLE^  J.  Basley  was  a  servant  upon 
the  farm  of  Nobles,  In  Dooly  county.  Nobles 
agreed  to  advance  Basley  $21,  and  Basley 
agreed  to  go  to  Macon  and  use  this  money  In 


728,  where  It  was  held:  "'When  a  master  in- 
trusts to  his  servant  a  bill,  for  the  purpose 
of  getting  the  same  changed  and  bringing 
back  the  change*  to  the  former,  and  the 
latter  fraudulently  appropriates  the  bill  to 
his  own  use,  and  does  not  return  either  it 
or  the  change,  he  is  guilty,  not  of  simple 
larceny,  but  of  larceny  after  trust"  The 
distinction  between  the  case  In  hand  and 
cases  like  Flnkelsteln  v.  State,  105  Ga.  617, 
31  S.  E.  589,  and  Walker  v.  State,  72  S.  E, 
446,  was  pointed  out  In  the  Mobley  Case. 
In  those  cases  no  fiduciary  relation  existed 
between  the  owner  of  the  money  and  the 
thief,  and  there  was  no  bailment  In  a  legal 
sense.  In  contemplation  of  law,  the  legal 
possession  never  passed  out  of  the  owner. 
Here  there  was  a  technical  trust  to  a  per- 
son standing  In  a  fiduciary  relation,  and  both 
the  actual  and  legal  possession  had  been  vol- 
untarily surrendered,  without  any  fraud  or 
artifice  on  the  part  of  the  person  Intrusted, 
other  than  that  Involved  In  the  promise  to 
repay  the  money  at  a  stated  time.  Cunne- 
gln^s  Case,  In  118  Ga.  125,  44  S.  E.  846,  Mar- 
tin V.  State,  123  Ga.  478,  51  S.  E.  334,  and 
Bryant  v.  State,  8  Ga.  App.  389,  69  8.  E. 
121,  may  also  be  distinguished,  upon  the 
principle  of  Barron  ▼.  State,  126  Ga.  92,  54 
S.  B.  812,  where  Mr.  Justice  Atkinson  very 
clearly  points  out  the  difference  between  sim- 
ple larceny,  where  possession  is  obtained  by 
fraud,  and  larceny  after  trust  where  posses- 
sion is  voluntarily  surrendered,  and  the  re- 
lation of  bailor  and  bailee  created. 
Judgment  reversed. 

OO  Ga.  App.  458) 
YOPP  v.   STATE.     (No.   8,887.) 
(Court  of  Appeals  of  Georgia.    Jan.  30,  1912.) 

ff^yJIahu9  hy  the  Court.) 

FoRMFR  Decision  Foixowed. 

The  factR  of  this  case  bring  It  squarely 
within  the  principle  of  law  announced  by  this 


transporting  his  wife  and  household  goods  ]  court  in  Bray  v.  City  of  Commerce,  5  Ga.  App. 
to    Dooly    county.     On    Wednesday    Nobles    W^.  63   S.  B.  596,  and  cases  dted,  and  the 

g^ve  Basley  five    $5  bills  in  Dooly  county,  |  ^'^f^ewed'!^        *  ^"^  ^™°^  *  "'''^^ 

and  Basley  agreed  that  he  would  get  the 


money  changed  In  Macon,  where  he  was 
going,  and  repay  the  $4  the  next  Friday,  on 
his  return.  He  converted  the  whole  amount 
to  his  own  use.  He  was  convicted  of  simple 
larceny,  under  an  accusation  charging  that 
offense. 

The  case  seems  to  fall  squarely   within 
that  of  Mobley  v.  State,  114  Ga.  544,  40  S.  R 


Error  from  City  Court  of  Dublin;  K.  J. 
Hawkins,  Judge. 

Dave  Yopp  was  convicted  of  crime,  and 
brings  error.    Reversed. 

J.  S.  Adams,  for  plaintiff  In  error.  Geo. 
B.  Davis,  Sol.,  for  the  State. 

HILL,  C  J.    Judgment  reversed* 
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(10  S.  C.  369) 

SPEAKS  et  al.  ▼.  SOUTHERN  BY.  00., 
CAROLINA  DIVISION. 

(Supreme  Court  of  South  Carolina.    Feb*  14, 

1912.) 

1.  Cabbibbs  (I  415*)— Cabbiaoe  or  Passsn- 
OBRS— In JUBIE&— Punitive   Damages. 

Where  a  carrier  recklessly  disregarded  the 
right  of  a  passenger  to  a  reservation  of  a 
sleeping  compartment,  the  passenger  was  enti- 
tled to  punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1596;    Dec.  Dig.  |  415.*] 

2.  Evidence  (|697*)— Weight— Sufficienot, 

Where  the  evidence  as  a  whole  warrants  a 
verdict  for  plaintiff,  it  will  not  be  disturbed 
on  appeal  merely  because  no  one  of  the  evi- 
dentiary facts  alone  would  warrant  it. 

I  Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  i  597.*] 

Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  County;  George  E.  Prince,  Judge. 

Action  by  Mrs.  Nettie  Speaiis  and  another 
against  the  Southern  Hallway  Company,  Car- 
olina Division.  From  a  Judgment  for  plain- 
titts,  defendant  appeals.    Affirmed. 

Harley  &  Best,  for  appellant  S.  G.  May- 
field  and  H.  H.  Graham,  for  respondents. 

GARY,  C.  J.  [1  ]  This  is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by 
the  plaintiff  Mrs.  Nettie  Speaks  on  account 
of  the  defendant's  refusal  to  provide  for  her 
a  lower  berth  in  a  Pullman  car,  in  accord- 
ance with  the  terms  of  the  contract  entered 
into  by  them.  The  allegations  of  the  com- 
plaint, material  to  the  questions  presented 
by  the  exceptions,  are  as  follows:  ^TThat  the 
plaintiffs,  being  desirous  of  going  from  the 
city  of  Bamberg,  on  defendant's  trains,  to 
the  city  of  Baltimore,  bought  a  ticket  from 
defendant's  said  agent,  and  paid  the  price 
asked  therefor  by  the  defendant  That  be- 
fore buying  the  said  ticket,  and  being  de- 
sirous of  securing  sleeping  accommodations, 
the  plaintiffs  applied  to  the  agent  of  de- 
fendant at  the  city  of  Bamberg  for  said  ac- 
commodations to  be  reserved,  and  the  agent 
of  the  said  defendant,  on  said  application, 
applied  to  the  traveling  passenger  agent  of 
the  defendant  to  make  said  reservation,  and, 
when  informed  by  the  said  traveling  passen- 
ger agent  that  said  reservation  had  been 
made  for  the  plaintiffs,  thereupon  the  plain- 
tiffs purchased  a  ticket  from  the  said  agent 
at  Bamberg,  to  the  city  of  Baltimore,  over 
the  roads  of  the  defendant  herein  and  its 
connecting  lines,  and  tendered  the  full  pay 
for  the  said  ticket,  together  with  the  reserva- 
tion of  sleeping  apartments,  as  aforesaid,  but 
the  agent  of  the  defendant  at  Bamberg  de- 
clined to  receive  the  amount  of  the  reserva- 
tion, which  had  been  allotted  to  the  plaintiffs, 
and  directed  them  to  pay  for  the  said  reser- 
vation aboard  the  cars  at  Columbia,  which 
connecting  railway  arranged  with  the  rail- 
way  of  defendants.     That  these   plaintiffs. 


relying  upon  the  good  fttitb  of  the  defendant, 
its  agent,  servants,  and  employes,  as  afore- 
said, bought  the  ticket,  as  aforesaid,  ftom 
the  county  of  Bamberg  to  the  city  of  Balti- 
more, over  the  lines  of  the  defendant  and 
its  connecting  lines,  and  paid  the  price  asked 
therefor  in  the  city  of  Columbia,  according 
to  the  arrangements  agreed  upon  with  the 
agent,  servant  and  employ^  of  the  defend- 
ant; and  these  plaintiffs  arranged  to  take  the 
train,  and  to  occupy  the  sleeping  apartments 
which  had  been  so  assigned  unto  them,  but 
before  taking  said  train  inquired  of  the 
agent  servant,  and  employ^  of  the  defendant 
in  the  eity  of  Columbia  as  to  the  pay  for 
said  reservation,  and  whb  directed  by  him 
to  pay  the  same  aboard  the  train,  and  that 
said  reservation  had  been  made,  as  was  evi- 
denced by  the  telegram  sent  by  the  travel- 
ing passenger  agent  of  the  defendant  to  the 
agent  of  the  defendant  at  Bamberg,  S.  C. 
That  these  plaintiffs  boarded  the  said  train, 
believing  that  said  reservation  was  made, 
and  upon  the  assurance  of  the  officer,  agent 
servant  and  employ^  of  the  said  defendant 
herein,  to  the  person  in  diarge  of  the  said 
sleeping  reservations  connected  with  said 
train,  assuring  them  that  the  reservations 
were  made,  and  that  they  would  be  furnished 
with  the  same  aboard  said  train.  That  the 
plaintiffs  boarded  the  train,  as  aforesaid, 
with  the  said  assurance  of  tiie  agent  serv- 
ant and  employes  of  the  defendant  herein, 
of  its  agents  in  charge  of  the  said  sleeping 
reservation;  but  the  said  agent,  servant,  and 
employ^  refused  to  put  these  plaintiffs  in 
possession  of  the  reservation,  which  had  been 
made  to  them,  although  plaintiff  tendered 
and  often  entreated  and  insisted  upon  their 
being  given  the  reservation  assigned  to  them, 
so  that  these  plaintiffs  were  compelled  to  be 
up  and  ride  in  the  open  cars,  without  the 
sleeping  reservation  that  had  been  made  for 
them,  and  for  which  they  had  agreed  with  the 
defendant  its  agent  servant  and  employ^,  as 
aforesaid,  should  be  furnished,  and  without 
such  reservation  these  plaintiffs  would  not 
have  bought  said  ticket  so  that  the  plaintiffs 
grew  weary,  were  broken  down  in  health, 
and  for  a  long  time  made  sick  by  the  acts 
and  conduct  of  the  defendant,  its  agent,  serv- 
ant and  employ^.  That  the  acts  of  the  serv- 
ants, agents,  and  employes  of  the  defendant 
were  wanton,  willful,  malicious,  wicked,  un- 
lawful, and  was  intended  to,  and  did  sub- 
ject these  plaintiffs  to  great  hardships,  and 
made  them  sick  and  unfit  to  attend  to  their 
business^  and  entailed  upon  them  additional 
costs,  hardships,  and  privations,  to  their 
damage  $1,500."  There  was  a  motion  for  a 
nonsuit,  also  for  the  direction  of  a  verdict; 
but  both  motions  were  refused.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiff 
Mrs.  Nettle  Speaks  for  $625.  The  defend- 
ant appealed  upon  exceptions,  all  of  which 
were   withdrawn   except   those   raising   the 
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question  whether  there  was  any  testimony 
tending  to  show  that  the  plaintiff  was  enti- 
tled to  punitive  damages. 

There  was  testimony  tending  to  sustain 
all  the  allegations  of  the  complaint,  with 
reference  to  the  plaintiff  Mrs.  Nettie  Speaks; 
and  it  tends  to  show  a  reckless  disregard  of 
her  rights.  It  would  subserve  no  useful  pur- 
pose to  discuss  the  testimony  at  length. 

[2]  The  rule  Is  thus  stated  in  Railroad  ▼. 
Partiow,  14  Rich.  237,  and  quoted  with  ap- 
proval in  Dantzler  v.  Cox,  75  S.  C.  334,  55 
S.  Q.  774:  *'It  may  be  that  no  one  of  the 
facts  would  of  itself  warrant  the  Inference, 
and  yet,  when  taken  together,  they  may  pro- 
duce belief,  which  is  the  object  of  evidence." 

Judgment  affirmed. 

WOODS,  J.  (dissenting).  The  allegations 
of  the  complaint  upon  which  the  plaintiffs 
recovered  a  verdict  for  $625  are  fully  set 
out  in  the  opinion  of  the  Chief  Justice.  The 
testimony  on  the  part  of  the  plaintiffs  was 
to  the  effect  that  the  defendant  had  contract- 
ed to  furnish  Mrs.  Speaks  with  a  lower  berth 
on  a  sleeping  car  from  Columbia  to  Balti- 
more, and  that  it  failed  to  discharge  the  duty 
it  had  assumed  to  her  as  a  passenger  on  its 
train.  For  such  breach  of  duty  the  plaintiffs 
were,  of  course,  entitled  to  recover  the  ac- 
tual damages  which  resulted.  But  it  seems  to 
me  there  was  not  a  particle  of  evidence  war- 
ranting the  conclusion  that  the  defendant's 
agents  were  guilty  of  any  wanton  or  willful 
disregard  of  the  plaintiffs'  rights,  and  that 
the  motion  for  nonsuit  as  to  the  cause  of 
action  for  punitive  damages  should  have  been 
granted. 

Courteous  consideration  is  the  rule  of  con- 
duct of  nearly  all  men  in  their  treatment  of 
each  other,  and  none  but  the  abnormally 
brutish  are  willfully  or  wantonly  inconsid- 
erate of  the  rights  of  women.  It  follows 
that,  when  there  is  a  breach  of  a  duty  owed 
by  one  man  to  another,  the  presumption  of 
fact  is  strong  that  it  is  due  to  Inadvertence 
or  mistake,  and  not  to  willfulness  or  wan- 
tonness; and  the  presumption  is  still  stronger 
when  the  breach  Is  of  a  duty  owed  to  a 
woman. 

The  train  was  run  on  the  18th  of  August 
as  a  special  excursion  train  from  Augusta 
to  Baltimore.  Accepting  as  true  the  testi- 
mony of  the  plaintiffs,  no  inference  can  be 
drawn  from  It  more  adverse  to  the  defend- 
ant than  that  the  train  was  crowded  and 
that  the  failure  to  give  Mrs.  Speaks  a  lower 
berth  was  due  to  conftision  and  mistake  In 
the  engagement  and  assignment  of  the  berths. 
The  evidence  that  a  passenger  getting  on  at 
Chester  claimed  and  was  allowed  a  berth 
in  the  section  where  the  plaintiffs  were  sit- 
ting does  not  tend  to  prove  wanton  or  will- 
ful disregard  of  the  rights  of  Mrs.  Speaks 
by  giving  preference  to  another  passenger, 
for  the  plaintiffs  did  not  claim  to  have  en- 


gaged a  berth  in  that  particular  section,  and 
it  does  not  appear  that  the  Chester  passenger 
got  a  lower  berth  which  was  the  only  kind 
the  plaintiffs  would  accept  There  was  not 
the  slightest  evidence  of  disrespect  to  Mrs. 
Speaks  or  her  husband;  on  the  contrary, 
both  of  them  testified  that  the  conductor 
assured  them  there  had  been  a  **mlx-up,"' 
but  that  he  would  do  his  best  to  furnish  a 
berth,  and  that  this  assurance  was  repeated 
up  to  the  moment  when  they  insisted  on 
leaving  the  train  at  Chester  with  the  intent 
of  taking  a  berth  on  the  next  train. 

For  these  reasons,  I  think  the  circoit  court 
erred  in  refusing  the  motion  for  a  nonsuit 
as  to  the  alleged  cause  of  action  for  punitive 
damages. 

(90  s.  G.  ass) 

FOWLBB  v.  TOWN  COUNCIL  OF  TOWN 
OF  FOUNTAIN  INN  et  aL 

(Supreme  Court  of  South  Carolina.     Feb.  T, 

1012.) 

1.  Municipal  Cobfobations  (|  918*)— -Bond 
Debts  — Stbeet  Lighting  —  Authobitt  to 
contbaot. 

A  contract  between  a  town  and  a  corpora- 
tion to  light  the  streets  of  the  town  for  a  pe- 
riod of  10  years  is  of  the  nature  of  a  bond 
debt,  which,  under  Const,  art.  8,  {  7,  cannot 
be  created  without  the  sanction  of  a  majority 
of  the  qualified  electors  of  the  town. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  018.*] 

2.  Municipal  Cobfobations  (|  270*)  — 
Street  Ligtitino  —  Contbaot  —  Approvai. 
BY  VoTEBS— Election— Authobitt  to  Calu 

Under  Civ.  Code  1002,  |  1000,  which  con- 
fers upon  the  councils  of  all  cities  and  towns 
power  to  make  such  rules,  by-laws,  regula- 
tion.<4.  and  ordinances  as  are  necessary  for  their 
security  and  welfare,  a  city  council  may  pro- 
vide for  the  lighting  of  the  public  streets  and 
buildings  and  order  an  election  to  ascertain 
the  wishes  of  the  qualified  electors  in  regard 
to  such  improvement,  as  the  Constitution  re- 
quires. 

lEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  730;  Dec  Dig.  | 
270.*] 

3.  Municipal  Cobfobations  (S  018*)— Con- 
tbacts— Stbeet  Lightino — ^Authobitt  to 
Make. 

Under  Civ.  Code  1002.  J  2021,  as  amended 
bv  Act  Feb.  24,  1008  (25  St.  at  Large,  p. 
1038),  which  makes  it  the  duty  of  town  authori- 
ties, upon  the  petition  of  a  majority  of  the 
freeholders,  to  order  a  special  election  on  the 
question  of  issuing  bonds  for  any  corporate 
purpose,  set  forth  m  the  petition,  a  town  coun- 
cil was  authorized  upon  such  a  petition  to  sab- 
mit  to  the  electors  the  question  whether  the 
council  should  contract  for  the  lighting  of  pub- 
lic streets  and  buildings. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  018.*] 

4.  Blections  (i  05*)— Town  Elbgtionb  — 
Registbation  of  Votbbs. 

Const,  art.  2,  i  11,  provides  that  the  reg- 
istration books  shall  close  at  least  30  days  be- 
fore an  election,  during  which  time  transfers 
and  registration  shall  not  be  legaL  Const  art. 
2,  I  12,  deals  specifically  with  the  registration 
of  electors  in  municipal  elections,  and  provides 
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their  qualifications  and  disqualifications,  but 
contains  no  requirement  for  the  closing  of 
the  registration  books  at  any  time  before  the 
election.  He/d,  it  is  apparent  from  the  con- 
text that  the  registration  books  mentioned  in 
section  11  are  the  county  registration  books, 
and  Ciy.  Code  1002,  }  195,  as  amended  by 
Act  Feb.  26,  1908  (25  St  at  Large,  p.  1026), 
which  provides  that  20  days  prior  to  a  spe- 
cial municipal  election  the  books  of  registra- 
tion shall  be  open  for  the  registration  of 
Jualified  electors  and  shall  remain  open  for 
0  days,  is  not  unconstitutional,  as,  in  the  ab- 
sence of  a  constitutional  requirement  as  to  the 
time  of  closing,  the  Legislature  may  fix  any 
time  within  its  discretion. 

[EJd.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  S§  95,  96;    Dec.  Dig.  i  95.*] 

**To  be  oflScially  reported." 

PetitioD  for  injunction  by  J.  W.  Fowler 
against  the  Town  Council  of  the  Town  of 
Fountain  Inn  and  otliers.  Petition  dis- 
missed. 

Bomar  &  Osbome»  for  petitioner.     "SU  B. 

Babb,  for  respondents. 

■i 

HYDRICK,  J.  The  petitioner,  who  is  a 
citizen  and  taxpayer  of  the  town  of  Foun- 
tain Inn,  seeks  to  enjoin  the  town  councU 
•f  said  town  from  making  a  contract  with 
the  Enoree  Power  Company  to  light  the 
streets  and  public  places  and  public  build- 
lugs  of  said  town  for  a  period  of  10  years. 

[1]  It  may  be  conceded  that  the  proposed 
contract  is  of  the  nature  of  a  bond  debt 
(Duncan  v.  Charleston,  60  S.  C.  532,  39  S. 
E.  265),  which  cannot  be  created  without 
the  sanction  of  a  majority  of  the  qualified 
electors  of  the  town.  Constitution,  art  8, 
§  7. 

It  appears  from  the  record  that  on  Sep- 
tember 1,  1911,  a  special  election  was  held 
in  said  town,  in  which  the  question  of  mak- 
ing said  contract  was  submitted  to  the  qual- 
ified electors  thereof,  and  the  majority  of 
them  voted  in  favor  of  making  the  contract 
It  also  appears  that  the  election  was  duly 
and  regularly  ordered,  but  the  petitioner 
questions  the  legality  of  it  on  two  grounds: 
First  he  contends  tiiat  the  town  council 
liad  no  authority  from  the  Legislature  to 
order  such  an  election,  and  that,  without 
such  authority,  it  was  void. 

[2]  Section  1999  of  the  Code  (volume  1, 
Code  1902)  confers  upon  the  councils  of  all 
cities  and  towns  in  the  state  **power  and  au- 
thority to  make,  ordain  and  establish  all 
-such  rules,  by-laws,  regulations  and  ordi- 
nances respecting  the  roads,  streets,  markets, 
police,  healtli  and  order  of  said  cities  and 
towns,  or  respecting  any  subject  as  shall  ap- 
pear to  them  necessary  and  proper  for  the 
security,  welfare  and  convenience  of  such 
cities  and  towns,  or  for  preserving  health, 
peace,  order  and  good  government  within 
the  same."  Certainly  the  language  quoted 
is  broad  enough  to  include  the  power  to 
take  every  step  necessary  and  proper  to 
make  provision  for  the  lighting  of  the  streets. 


public  places,  and  public  buildings  of  the 
town;  and  therefore,  upon  the  dllng  of  a 
petition  signed  by  a  majority  of  the  free- 
holders of  the  town,  as  required  by  the  Con- 
stitution and  statutes,  the  town  council  had 
authority  to  order  the  election. 

[31  Moreover,  as  the  making  of  the  con- 
tract is  the  creation  of  a  bond  debt,  sec- 
tion 2021  of  the  Code  (volume  1,  Code  1902) 
also  seems  to  us  to  be  applicable  and  to  con- 
fer the  necessary  authority.  That  section, 
as  amended  by  the  act  of  1908  (25  Stat 
1038),  makes  it  tbe  duty  of  the  authorities 
of  any  city  or  town,  upon  the  petition  of  a 
majority  of  the  freeholders  thereof,  to  order 
a  special  election  *'for  the  purpose  of  issu- 
ing bonds"  for  various  purposes  enumerated, 
concluding  with  the  words  "or  any  corporate 
purpose  set  forth  in  said  petition."  It  can- 
not be  denied  that  the  contract  in  question 
is  for  a  corporate  purpose  which  was  set 
forth  in  the  petition. 

[4]  The  second  ground  upon  which  the 
validity  of  the  election  is  contested  is  be- 
cause the  registration  books  of  the  town 
were  opened  20  days  before  the  election  and 
kept  open  10  days  for  the  purpose  of  register- 
ing the  qualified  electors  of  the  town,  and 
because  the  voters  who  were  registered  with- 
in that  time  voted  in  the  election.  This  was 
done  in  pursuance  of  section  195  of  the  Code 
(volume  1,  Code  1902)  as  amended  by  the 
act  of  1908  (25  Stat  102G).  The  petitioner 
contends  that  this  statute  violates  section  11 
of  article  2  of  the  Ck>n8titution,  which  pro- 
vides: "The  registration  books  shall  close  at 
least  thirty  days  before  an  election,  during 
wliich  time  transfers  and  registration  shall 
not  be  legal."  It  clearly  appears  from  the 
context — that  is,  from  the  preceding  and 
following  sections — ^that  the  registration 
books  mentioned  in  section  11  are  the  coun- 
ty.  registration  books,  in  which  electors  in 
state  and  county  elections  are  registered, 
for  the  very  next  section  (section  12)  deals 
specifically  with  the  registration  of  electors 
in  municipal  elections,  and  provides:  *'Elec- 
tors  in  municipal  elections  shall  possess  the 
qualifications  and  be  subject  to  the  disquali- 
fications herein  prescribed.  The  production 
of  a  certificate  of  registration  from  the  reg- 
istration oflicers  of  the  county  as  an  elector 
at  a  precinct  included  in  the  Incorporated 
city  or  town  in  which  the  voters  desire  to 
vote  is  declared  a  condition  prerequisite  to 
his  obtaining  a  certificate  of  registration  for 
municipal  elections,"  etc.  The  case  of  Gun- 
ter  ▼.  Gayden,  84  S.  C.  48,  65  S.  E.  948,  cit- 
ed by  counsel  for  petitioner,  is  authority  for 
the  position  that  the  registration  books  of 
the  county  must  be  closed,  sp  to  any  city 
or  town  election,  80  days  before  such  elec- 
tion; but  there  is  nothing  in  the  opinion  in 
that  case  which  sustains  the  contention  that 
the  provision  of  the  Constitution  above  quot- 
ed from  (section  11)  requires  the  registra- 
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tlon  books  of  a  dty  or  town  to  be  closed  30 
days  before  an  election.  There  being  no  pro- 
vision  In  the  Constitution  as  to  when  such 
books  shall  be  closed,  the  Legislature  may 
fix  any  time  within  its  discretion. 
The  petition  is  therefore  dismissed. 

GARY»  a  J.,  and  WOODS,  J.,  concur. 


(90  S.  C.  855) 

GOLDEN  V.  WHARTON  et  aL 

(Supreme  Court  of  South  Carolina.     Feb.  7, 

1912.) 

OOUNTIES      (I     e9*)— POLIOBMBN— COMPEWBA- 

noN— Appointment. 

A  county  policeman  cannot  be  deemed  a  de 
facto  officer  acting  in  good  faith  under  an  in- 
Inyalid  appointment,  and  entitled  to  salary  ac- 
cruing after  the  Supreme  Court  decided  that 
he  had  no  right  to  the  office. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  i  69.*] 

Mandamus  by  R.  L.  Qolden  against  J.  B. 
Wharton  and  others.    Petition  dismissed. 

D.  H.  MagUl,  for  petitioner.  Giles  ft 
Ouzts,  for  respondents. 

WOODS,  J.  The  petitioner,  R.  L.  Golden, 
alleging  that  he  Is  acting  In  good  faith  as  a 
de  facto  rural  policeman  for  the  county  of 
Greenwood,  and  as  such  de  facto  officer  Is 
entitled  to  the  salary  of  the  office  from  the 
7th  day  of  June,  1911,  till  the  7th  day  of 
January,  1912,  asks  this  court  to  Issue  Its 
writ  of  mandamus  commanding  J.  B.  Whar- 
ton, foreman  of  the  grand  jury,  and  T.  G. 
Burnett,  supervisor,  G.  B.  Riley  and  George 
Dom,  constituting  the  county  board  of  com- 
missioners, and  F.  Graham  Payne,  treasurer 
of  said  county,  to  draw  the  order  and  Is- 
sue a  warrant  to  pay  the  salary  alleged  to  be 
due  the  petitioner,  amounting  to  the  sum  of 
$588.31.  The  rights  of  the  petitioner  have 
been  adjudicated  In  proceedings  heretofore 
Instituted  by  him  under  the  following  provi- 
sion  of  Act  Feb.  18,  1911  (27  St  at  Large, 
p.  194):  "Be  It  enacted  by  the  General  As- 
sembly of  the  state  of  South  Carolina,  that 
upon  the  approval  of  this  act  It  shall  be  the 
duty  of  the  Governor,  upon  the  recommenda- 
tion of  the  delegation  of  Greenwood  county, 
to  appoint  three  able-bodied  men  of  the  coun- 
ty of  Greenwood,  who  are  of  good  habits  and 
of  courage,  coolness  and  discretion,  known 
as  men  who  are  not  addicted  to  the  use  of 
alcoholic  liquors,  or  of  drugs,  and  shall  com- 
mission them  as  county  policemen,  for  a  term 
of  four  years,  subject  to  removal  by  the  Gov- 
ernor for  cause:  provided,  however,  that  no 
person  shall  be  eligible  to  appointment  who 
makes  application  for  such  appointment" 
On  the  petition  of  Golden  and  EUedge,  this 
court  issued  its  writ  of  mandamus  requiring 
payment  to  them  of  the  salaries  provided  by 
law  for  rural  policemen  for  the  two  months 
ending  May  7,  1911.    In  that  cause  reported 


in  89  S.  C.  113,  71  8.  E.  657,  the  court  thus 
stated  the  manner  of  appointment  of  the  pe- 
titioners and  the  Invalidity  of  It:  **It  ap- 
pears that  the  act  was  approved  Saturday 
night,  February  18,  1911,  the  last  day  of  the 
legislative  session,  and  that  the  Governor  on 
the  same  night  appointed  petitioners  as  rural 
policemen  upon  the  recommendation  alone  of 
Hon.  D.  H.  Maglll,  one  of  the  Greenwood 
delegation.  It  is  stated  in  the  affidavit  of 
Sen.  a  A.  0.  Waller  and  Rep.  W.  H.  Nichol- 
son and  J.  W.  Bowers,  the  other  members  of 
the  Greenwood  delegation,  that  the  appoint- 
ments were  made  without  their  recommenda- 
tion before  they  had  knowledge  of  the  ap- 
proval of  the  act  or  opportunity  to  recom- 
mend. •  •  •  Appointment  to  office  not 
being  inherently  an  executive  prerogative,  it 
is  competent  for  the  Legislature,  in  confer- 
ring the  power  of  appointment,  to  attach 
such  limitations  and  conditions  to  its  exercise 
as  may  be  deemed  proper.  The  statute  ex- 
pressly pro^eAdes  that  the  appointment  of  ru- 
ral policemen  for  Greenwood  county  shall  be 
upon  the  recommendation  of  the  legislative 
delegation  of  Greenwood  county.  No  such 
recommendation  having  been  made,  the  ap- 
pointment was  made  without  authority,  and 
the  petitioners  cannot  be  held  to  be  officers 
de  Jure." 

Considering,  however,  that  the  petitioners 
had  performed  the  duties  of  the  office  in  good 
faith  under  the  commission  of  the  Governor 
which  had  not  up  to  that  time  been  declared 
invalid,  the  court  held  that  the  petitioners 
were  de  facto  officers,  and  that  they  were 
entitled  to  receive  the  salary  for  the  two 
months  ending  May  7,  1911,  inasmuch  as 
neither  the  office  nor  the  salary  was  claimed 
by  any  other  persons.  ..The  writ  of  mandamus 
was  accordingly  issued.  Subsequently,  under 
proper  proceedings,  Mr.  Justice  Gary,  apply- 
ing the  rule  thus  laid  down  by  the  court. 
Issued  at  chambers  another  writ  of  manda- 
mus requiring  payment  of  the  salary  of  rural 
policemen  to  the  same  parties  for  the  montb 
ending  June  7,  1911,  ait  the  ground  that  tbesf 
should  be  regarded  de  £acto  officers,  and  en- 
titled to  the  salary  up  to  June  14,  1911. 
When  the  decree  was  filed  adjudging  the  pe- 
titioners to  have  no  legal  title  to  the  office. 

'  In  the  proceeding  now  under  oonsideration» 
the  petitioner  claims  to  be  still  a  de  facto 
officer  and  entitled  to  the  salary  in  the  face 
of  the  decision  of  this  court  above  referred  to 
that  he  has  no  claim  whatever  to  the  office^ 
To  state  the  position  is  to  d^nonstrate  its 
unsoundness.  It  is  impossible  that  the  pe> 
tltlpner  could  have  continued  to  assert  a 
claim  to  the  office  or  to  assume  to  act  as  a  ru- 
ral policeman  under  a  bona  fide  belief  that  he 
was  an  officer  after  it  had  been  finally  ad- 
Judged  that  his  claim  to  the  office  was  wlUh 
out  foundation.  From  the  date  of  the  Judg- 
ment that  the  petitioner  was  not  legally  ap- 
pointedv  and  was  not  entitled  to  the  office. 
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Ills  attempt  to  act  as  a  policeman  was  a  mere 
usurpation.  Such  disregard  of  judicial  au- 
thority is  nothing  less  than  an  attempt  to 
subvert  the  law,  and  is  not  to  be  sanctioned 
nor  tolerated. 
The  petition  Is  dismissed. 

GARY,    C.   J.,    and  HYDRICK,   WATTS, 
and  FRASER,  JJ.»  concur. 


(M  S.  C.  851) 

BCARTIN  et  aL  v.  BLACKWELL  et  aL 

(Supreme  Court  of  South  Carolina.     Feb.  5, 

1912.) 

Appeal    and    Ebbob    (S    654*)— DismibbaI/— 

Gbouivds. 

Ad  appeal  will  not  be  dismissed,  merely  be- 
eause  the  stenographer  has  lost  the  notes  of 
the  testimony;  application  to  the  trial  judge 
to  settle  the  case,  if  an  agreed  case  cannot  be 
made  up,  being  the  proper  remedy. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  554.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County. 

Action  by  W.  H.  Martin  and  another,  exec- 
utors, and  others  against  George  Blackwell 
and  another.  From  the  judgment,  defend- 
ants appeal,  and  plaintiffs  move  to  dismiss 
the  appeal.    Motion  overruled. 

W.  S.  Hall,  for  the  motion.  A.  C.  De  Pass, 
opposed. 

PER  CURIAM.  Upon  the  consideration 
of  the  motion  to  dismiss  the  appeal,  it  is  or- 
dered that  the  motion  be  refused.  The  court 
will  not  dismiss  an  appeal,  merely  because 
the  stenographer  has  lost  the  notes  of  testi- 
mony. If  the  appellant  is  not  able  to  comply 
with  the  demands  of  the  respondent  in  mak- 
ing up  the  case,  and  they  cannot  make  up 
an  agreed  case,  the  remedy  of  the  parties 
ia  to  apply  to  the  circuit  judge,  under  the 
statutes  and  rules  of  the  court,  to  settle 
the  case. 

In  this  Instance,  the  time  of  the  respond- 
ents to  serve  amendments  to  the  proposed 
case  has  already  elapsed;  but  under  the  cir- 
cumstances it  is  ordered  that  the  respond- 
ents have  four  days  in  which  to  serve  their 
amendments  to  the  proposed  case,  and  that 
the  matter  proceed  thereafter  regularly  un- 
der the  statutes  and  rules  of  the  court. 

GARY,  C.  J.  Time  for  serving  proposed 
amendments  extended  10  days. 

(137  Oa.  468) 

SILVEY  et  aL  y.  GEORGIA  RT.  ft  ELEC- 
TRIC CO. 

(Supreme  Court  of  Georgia.     Jan.  16,  1912.) 

(SyUahus  ly  the  Court,) 

1.  FoBKEB  Decision  Sustained. 

Upon  review,  the  court  declines  to  over- 
rule tne  decisions  in  the  cases  of  Moore  v. 
inty  of  Atlanta,  70  Ga.  611,  and  Brown  v.  At- 


lanta Railway  &  Power  Co.,  113  Ga.  462,  89 

S.  E.  71. 

2.  Street  Railboadb  (§  24*)— Street  Raiit 

ROAD    Fbanchise— Delegation    of   Lbqis- 

LATiVE  Power. 

A  city  ordinance,  authorizing  a  street  rail- 
way company  to  construct  and  lay  such  double 
tracks  in  the  streets  where  it  already  has  sin- 
gle tracks  as  it  may  from  time  to  time  deem 
proper  for  the  purpose  of  rendering  efficient 
service,  sufficiently  designates  the  streets  in 
which  the  company  ma^  lay  the  double  tracks. 
And  the  fact  that  the  time  at  which  such  dou- 
ble tracks  may  be  laid  is  thus  left  to  the  dis- 
cretion of  the  company,  to  be  exercised  by  it 
for  the  purpose  of  '^rendering  efficient  service,*' 
does  not  divest  the  city  of  the  legislative  power 
involved  in  the  grant  of  a  franchise  to  the 
street  railway  company,  nor  does  it  confer  up- 
on the  company  itself  Uie  right  to  exercise  an 
authority  involving  the  element  of  governmen- 
tal or  legislative  power. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  I  24.*] 

8.  Street  Railroads  (|  24*)— Fbanohisb— 
Repeal  of  Obdinanok. 

An  ordinance  providing  that  a  single  track 
may  be  laid  in  any  given  street  is  not  in  any 
sense  repealed  by  a  subsequent  ordinance  au- 
thorizing a  street  raUway  to  lay  double  tracks 
in  all  streets  where  single  tracks  had  .been  laid. 

[Ed.  Note.— For  other  cases^  see  Street  Rail- 
roads, Dec  Dig.  i  24.*] 

4.  Inteblocutoby  Injunction  Retusbd  — 
No  Erbob. 

Under  the  evidence  and  the  pleadings,  the 
court  did  not  err  in  refusing  the  interlocutory 
injunction. 

(Additional  Byllabut  hy  Editonal  Staff.) 

5.  Eminent  Domain  (S  119*)— Natube  and 
Extent  of  Poweb  —  Constitutional  Pbo- 
vision. 

A  provision  in  an  ordinance  granting  a 
franchise  to  a  consolidated  electric  railway 
company,  authorizing  the  company  to  physical- 
ly connect,  merge,  and  consolidate  the  proper- 
ties wliich  it  may  acquire  wherever  it  desires 
and  to  construct  and  lay  such  double  tracks, 
curves,  switches,  etc.,  as  it  may  deem  proper 
for  this  purpose  or  for  the  purpose  of  render- 
ing efficient  service,  is  not  violative  of  Const, 
art  1,  §  3,  par.  1,  providing  that  private  prop- 
erty shall  not  be  taken  or  damaged  for  public 
purposes  without  just  and  adequate  compen- 
sation being  first  paid,  though  it  makes  no  pro- 
vision for  the  assessment  or  i)a^ent  of  dam- 
ages to  the  property  of  petitioners  in  con- 
structing a  double-frack  line. 

[Ed.  Note.-— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ||  804-314;  Dec  Dig.  1 119.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  Jerome  Sllvey  and  others 
against  the  Georgia  Railway  &  Electric  Com- 
pany. Judgment  for  defendant,  and  plain- 
tifts  bring  error.    Affirmed. 

Henry  A.  Alexander  and  Smith,  Hammcmd 
&  Smith,  for  plaintiffs  in  error.  Colquitt  & 
Conyers,  for  defendant  in  error. 

BECK,  J.  Jerome  Silvey  and  other  citi- 
zens and  taxpayers  of  the  city  of  Atlanta, 
all  of  whom  resided  on  Forrest  avenue>  a 
public  street  in  the  city  of  Atlanta,  and  who 
owned  property  abutting  on  that  street, 
filed    their   equitable    petition   against   the 


•For  other  easM  sm  same  topic  mnd  section  NUMBBR  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


630 


73  SOUTHEASTERN  REPORTER 


(Ga. 


Georgia  Railway  &  Electric  Company,  alleg- 
ing as  follows:  The  defendant  Is  preparing 
to  construct  and  operate  on  Forrest  avenue  a 
line  of  double  tracks  in  lieu  of  the  present 
single  track  now  being  operated.  If  this 
purpose  should  be  consummated,  it  would, 
on  account  of  the  narrowness  of  Forrest 
avenue,  result  in  the  creation  of  a  public 
nuisance  by  making  it  difficult  and  danger- 
ous for  other  yehlcles  to  use  said  street, 
and  would  inflict  a  special  damage  upon  pe- 
titioners, not  shared  by  the  general  public, 
by  destroying  the  right  of  ingress  and  egress 
to  and  from  their  property  by  vehicles  in 
the  street,  and  would  inflict  upon  them  irrep- 
arable damages  which  cannot  be  estimated 
in  money.  The  company  has  never  been  given 
the  right,  by  any  valid  ordinance,  to  construct 
a  double  track,  and  the  construction  and 
operation  of  a  double  track  would  constitute 
an  additional  servitude  and  burden  upon  the 
fee  in  the  street,  which  was  not  contemplated 
In  the  original  dedication  of  the  street  A 
large  part  of  the  value  of  the  property  of 
the  plaintiflTs  is  In  the  shade  trees  growing  on 
the  sidewalk,  some  of  which  are  40  years 
old;  and  in  the  construction  of  a  double- 
track  line  which  is  to  be  operated  by  a  trol- 
ley system  of  electric  wires,  it  would  be  nec- 
essary to  make  a  place  for  the  trolley  wires, 
and  in  doing  so  it  would  be  necessary  to  cut 
off  many  large  limbs  and  branches  of  said 
trees  and  greatly  impair  their  beauty  and 
symmetry.  The  fee  of  the  sidewalk  and 
roadway  of  Forrest  avenue  is  in  the  abutting 
owners,  and  the  trees  are  their  individual 
property,  and  that  the  cutting  and  defacing 
of  these  trees  would  constitute  an  actual 
taking  of  their  property.  The  defendant  has 
not  tendered  to  them  any  sum  for  the  dam- 
age to  be  done  to  their  property,  and  has 
made  no  effort  to  ascertain  the  same;  and 
until  this  is  done  the  proceedings  of  the  de- 
fendant are  without  authority  and  void,  and 
are  a  trespass  upon  petitioners'  property. 
They  pray  for  the  grant  of  an  Injunction 
against  the  defendant,  restraining  it  from 
constructing  the  double  track  as  proposed. 
The  defendant  contends  that  it  has  authority 
to  construct  a  double  track,  given  to  it  in 
a  valid  ordinance  passed  by  the  municipal 
authorities.  It  denies  that  it  would  injure 
or  damage  the  plaintiffs'  property,  or  that  it 
would  actually  take  any  of  their  property,  or 
that  the  laying  of  the  double  track  would  be 
an  additional  servitude  and  burden  upon  the 
fee  in  the  street;  and  it  shows  that  while 
it  will  be  necessary  to  trim  some  portion  of 
the  branches  of  the  trees  which  grow  over 
the  sidewalk  to  a  certain  extent,  the  same 
will  be  done  under  the  supervision  of  the 
park  commission  of  the  city  of  Atlanta,  or  by 
the  authorities  of  said  city,  and  will  not  re- 
sult in  any  damage  to  the  value  or  the  beau- 
ty of  the  trees.  Also,  that  on  account  of  the 
growth  and  development  of  the  city  of  At- 
lanta the  construction  of  a  double  track  is 
uecessary  in  order  to  render  efficient  service 


to  the  publia  At  the  interlocutory  hearing 
the  court  refused  the  injunction,  and  the 
petitioners  excepted. 

In  an  ordinance  of  the  city  of  Atlanta, 
granting  to  the  Atlanta  Rapid  Transit  Com- 
pany a  franchise  to  construct  a  street  car 
line  on  Forrest  avenue,  approved  February 
26,  1901,  it  is  provided  that  "authority  and 
consent  be  and  the  same  are  hereby  granted 
to  the  Atlanta  Rapid  Transit  Company,  its 
successors  and  assigns,  to  construct,  elec- 
trically equip,  and  operate  a  line  of  single 
track  of  street  railway,  with  all  the  necessa- 
ry and  proper  turnouts,  switches,  curves,  and 
connections  along  and  over  the  following 
route,  to  wit:  Commencing  on  Forrest  ave- 
nue at  the  intersection  of  said  street  with 
Feachtree  street  and  Ivy  street,  and  running 
thence  on  Forrest  avenue  to  Piedmont  ave- 
nue, and  from  Piedmont  avenue  to  Jackson 
street,  and  if  Forrest  avenue  be  subsequent- 
ly extended  from  Jackson  street  to  Bou- 
levard, thence  to  Boulevard.  The  right  be- 
ing given  to  construct,  equip,  and  operate 
either  a  single  or  double  track  on  said 
street  from  Piedmont  avenue  to  Jackson 
street  or  Boulevard  in  the  event  Forrest 
avenue  be  so  extended."  The  ordinance  em- 
braces certain  qualifications,  limitations,  re- 
strictions, and  conditions  upon  the  authori- 
ty granted  in  the  section  quoted  above.  An- 
other ordinance  by  the  mayor  and  general 
council  of  the  city  of  Atlanta  was  adopted 
January  27,  1902,  and  approved  February  8, 
1902,  which  provided  for  the  consolidation  of 
the  Atlanta  Railway  &  Power  Company,  the 
Atlanta  Rapid  Transit  Company,  the  Geor- 
gia Electric  Light  Company,  and  the  Atlan- 
ta Steam  Company.  The  consolidated  com- 
pany resulting  from  the  merger  of  the  com- 
panies just  named  is  the  defendant  in  the 
present  suit,  and  is  the  successor  in  title  to 
all  the  rights,  privileges,  and  franchises  of 
the  constituent  companies  named  above,  with 
certain  specified  exceptions  not  necessary 
here  to  note.  The  tenth  section  of  the  above 
ordinance  passed  in  1902  provides  as  follows: 
"Be  it  further  ordained  that  said  consolidat- 
ed company,  its  successors  and  assigns,  are 
hereby  granted  the  right  and  permission  to 
physically  connect,  merge  and  consolidate 
the  said  properties  which  it  may  acquire, 
wherever  it  desires,  and  to  construct  and  lay 
such  double  tracks,  curves,  switches,  con- 
nections, wires,  tracks,  etc.,  as  it  may  from 
time  to  time  deem  proper  for  this  purpose, 
or  for  the  purpose  of  rendering  efficient  serv- 
ice, and  to  straighten  out  the  kinks  in  its 
tracks  and  lines;  it  being  the  intention  here- 
of to  allow  the  full  and  complete  consolida- 
tion of  the  companies  hereinbefore  referred 
to  and  their  properties  whereby  the  freest 
possible  use  and  profit  thereof  may  result  to 
said  consolidated  company,  and  so  that  said 
company  may  consolidate,  control,  and  oper- 
ate all  of  said  properties  as  it  may  desire, 
subject  only  to  proper  police  laws  hud  re- 
strictions." 
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[1,51  1.  It  is  insisted  by  petitioners  tbat 
this  section  of  the  ordinance  of  1902  is  vio- 
lative of  paragraph  1,  {  3,  art.  1,  of  the  Con- 
stitution of  the  state  of  Georgia,  providing 
that  private  property  shall  not  be  taken  or 
damaged  for  public  purposes  without  just 
and  adequate  compensation  being  first  paid, 
in  that  it  makes  no  provision  for  the  assess- 
ment and  payment  of  damages  for  injury  to 
the  property  of  petitioners  in  constructing  a 
double-track  line.  The  question  of  the  valid- 
ity of  section  10  of  the  ordinance  of  1902, 
on  the  ground  that  it  is  violative  of  the  con- 
stitutional provision  just  cited,  is  controlled 
by  the  decisions  in  the  cases  of  Moore  v. 
City  of  Atlanta,  70  Ga.  611,  and  Brown  v. 
Atlanta  Railway  &  Power  Co.,  113  Ga.  462, 
39  8.  B.  71.  We  have  been  requested  to  re- 
view and  reverse  these  cases.  In  our  opin- 
ion the  rulings  made  in  those  cases  should 
not  now  be  disturbed,  and  we  accordingly 
decline  to  overrule  them.  See,  in  this  con- 
nection, Fleming  v.  City  of  Rome,  130  Ga. 
383,  61  8.  E.  6. 

The  court  was  authorized  to  hold,  under 
the  evidence  in  the  case,  that  the  trimming 
of  shade  trees  standing  on  the  sidewalk  in 
front  of  petitioners*  property  would  not  con- 
stitute an  acutal  taking  of  petitioners'  prop- 
erty. And  where  the  branches  of  these  trees 
extend  over  the  streets  in  such  a  manner  as 
to  interfere  with  the  enjoyment  of  the  ease- 
ment in  a  street,  the  dty  authorities  would 
have  the  right  to  cut  and  trim  the  branches, 
though  in  so  doing  they  should  exercise  due 
care  not  unnecessarily  to  injuriously  afTect 
the  trees,  their  beauty  and  their  symmetry. 
City  of  Atlanta  v.  HolUday,  96  Ga.  646,  23 
S.  E.  509. 

[2]  2.  In  paragraph  9  of  the  petition  it 
is  conceded  that  section  10  of  the  ordinance 
of  1902,  already  set  forth,  gives  to  the  con- 
solidated company,  in  a  general  clause,  a 
right  to  double  track  any  of  its  existing 
lines,  but  the  plaintiffs  contend  that  this 
general  grant  of  authority  to  lay  double 
tracks  should  not  be  given  effect,  as  it  does 
not  specify  the  streets  in  wliich  the  double 
tracks  shall  be  laid,  but  leaves  to  the  bene- 
ficiary company  the  right  to  select  the 
streets  and  choose  the  time  at  which  the 
double  tracks  shall  be  laid;  that  the  grant 
of  a  right  to  construct  a  street  railway  in 
the  streets  of  a  city  is  the  exercise  of  gov- 
ernmental power;  that  the  legislative  power 
thus  involved  in  granting  a  street  railway 
franchise  cannot  be  delegated  by  a  munici- 
pal government,  and  especially  that  such 
delegation  would  be  void  if  made  to  the 
street  railway  company  itself;  and  that  if 
effect  is  given  to  this  general  clause  In  sec- 
tion 10  of  the  ordinance  of  1902,  it  would 
amount,  in  effect,  to  divesting  the  city  coun- 
cil of  this  governmental  power  in  this  par- 
ticular respect  and  conferring  it  upon  the 


street  railway  company.  We  do  not  think 
this  contention  is  sound.  The  franchise  au- 
thorizing the  laying  of  a  single  track  in  the 
street  had  been  duly  granted,  so  far  as  ap- 
pears from  the  record;  and  no  suggestion  to 
the  contrary  is  made.  So  far  as  the  grant- 
ing of  the  right  to  lay  a  double  track  where 
only  a  single  track  had  previously  been  laid 
may  be  considered  as  a  franchise.  That,  too, 
was  granted  by  the  city  council  in  the  ex- 
ercise of  its  governmental  power.  The  fran- 
chise was  granted  in  all  of  the  streets  where 
single  tracks  had  already  been  laid.  The 
council  knew  in  which  streets  these  single 
tracks  then  existed,  and  this  designation  of 
the  streets  in  which  the  defendant  company 
might  lay  double  tracks  was  as  effectual  as 
if  it  had  named  each  one  of  them.  The  fact 
that  the  company  was  to  exercise  a  discre- 
tion as  to  the  time  at  which  the  improve- 
ments along  its  liuQ  should  be  made  and 
double  tracks  should  be  laid  was  not  in  the 
nature  of  the  exercise  of  any  creative  or  leg- 
islative power,  in  which  franchises  like  those 
under  consideration  must  have  their  origin. 
It  did  notliing  more  than  confer  upon  the 
company  the  authority  to  decide  when  the 
exigencies  of  trafiOUs  resulting  from  the 
growth  and  expansion  of  the  city  required  It 
to  increase  the  facilities  for  handling  the 
trafftc.  It  no  more  conferred  upon  the  com- 
pany the  right  to  exercise  a  legislative  or 
governmental  function  than  would  an  ordi- 
nance which  granted  a  franchise  to  lay  a 
street  railway  in  the  streets  of  a  city  and 
which  provided  that  the  track  might  be  laid 
at  any  time  within  one  or  two  years.  In 
each  case — that  supposed  as  well  as  in  the 
actual  case — discretion  as  to  the  exact  time 
at  which  the  work  of  laying  the  track  should 
be  commenced  and  performed  would  be  vest- 
ed in  the  company  receiving  the  franchise; 
the  only  difference  being  that  in  the  supposed 
case  there  was  a  limitation  of  time  within 
which  the  privilege  conferred  should  be  ex- 
ercised. 

[3]  3.  We  cannot  agree  with  the  contention 
of  counsel  for  plaintiffs  in  error  that  so  much 
of  the  ordinance  of  1902  as  grants  the  right 
to  lay  a  double  track  in  streets  where  there 
was  already  a  single  track  in  any  way  con- 
travenes or  conflicts  with  that  part  of  the 
ordinance  of  1901,  which  allows  the  laying 
of  a  single  track  in  a  designated  portion  of 
Forrest  avenue  or  throughout  the  length  of 
that  street.  But  where  a  single  track  had 
been  originally  laid  under  the  ordinance  of 
1901,  a  double  track  could  be  laid  under  the 
provisions  of  the  ordinance  of  1902. 

[4]  4.  Under  the  evidence  and  the  plead- 
ings the  court  did  not  err  in  refusing  the 
interlocutory  injunction. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HILU  J.,  not  presiding. 
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(137  0%.  849) 

CENTRAL  OF  GEORGIA  BY.  CO.  v.  KING 
BROS.  &  CO.  et  aL 

(Supreme  Court  of  Georgia.    Jan.  11,  1912.) 

(Syllalmt  hy  the  OowrtJ 

1.  Assignments  (S  48*)— Constbuctiow— Lb- 
OAL  OB  Equitable  Assignment. 

A  writing  executed  by  an  employd  of  a 
railway  company  recited  that:  "I  hereby  sell, 
transfer^  and  assien  to  King  Bros.  &  Co.,  do- 
ing business  in  the  city  of  Atlanta,  Ga.,  my 
account  for  salary  or  wages  already  earned 
by  me  during  the  month  ot  May,  1010,  and 
amounting  to  $27.76,  and  due  me  by  Central 
of  Georgia  Railway  Company.  I  hereby  direct 
my  said  employer  to  pay  to  EUng  Bros.  & 
Co.  said  account,  amounting  to  $27.75.  This 
is  an  absolute  and  unconditional  sale  of  said 
account,  and  is  not  a  loan  or  advance  of  mon- 
ey, and  is  not  a  discount.  I  am  not  a  debtor 
to  the  purchaser.  This  is  an  original  transac- 
tion, and  is  not  a  renewal  or  extension  of  any 
kind.'*  Held,  that  the  instrument  is  an  as- 
signment of  the  le^al  title  to  the  particular 
money  therein  specified,  and  is  not  a  partial 
assignment  of  a  general  fund  belonging  to 
the  assignor  in  the  hands  of  the  railway  com- 
pany, and  therefore  is  not  governed  by  the  law 
as  to  equitable  assignments. 

[Ed.    Note.— For    other   cases,    see    Assign- 
ments, Dec  Dig.  i  48.*] 

2.  Vbnttx   (i  27*)— AsaiONMENT-^oiNT  De- 
fendants. 

The  venue  of  the  action  brought  by  the 
assignee  in  the  instrument  above  referred  to 
against  the  Central  of  Georgia  Railway  Com- 
pany and  the  assignor,  in  which  the  petition 
prayed  for  a  judgment  against  the  company  for 
the  amount  named  in  the  assignment,  that  the 
salary  account  of  the  assignor  while  in  the 
employment  of  the  company,  to  the  extent  of 
the  sum  stated  in  the  assignment,  "be  decreed 
to  be  in"  the  plaintiff,  and  that  the  company 
''be  required  to  pay  the  same  over  to"  the 
plaintiff,  "free  from  costs,"  was  not  in  the 
county  of  Fulton,  wherein  the  assignor  re- 
sided when  the  action  was  instituted,  but  was 
in  the  county  of  Chatham,  as  the  charter  of 
the  Central  of  Georgia  Railway  Company, 
granted  by  the  Legislature,  fixes  the  principal 
office  of  business  of  such  company  in  the  city 
of  Savannah,  Chatham  county.  It  does  not 
appear  from  the  petition  that  the  contract  of 
employment  by  the  company  of  the  assignor 
was  either  executed  or  to  be  performed  in 
Fulton  county  (if  that  would  give  jurisdiction 
there  as  to  the  company),  or  that  the  assignor 
had  ever  denied  the  validity  of  such  assign- 
ment, or  made  any  contention  that  the  plain- 
tiff was  not  entitled  to  the  sum  assigned.  -The 
fact  that  the  assignee  served  written  notice  of 
the  assignment  upon  an  agent  of  the  company 
stationed  in  Fulton  county,  and  demanded  pay- 
ment of  such  agent  of  the  amount  stated  in 
the  assignment,  did  not  give  the  court  of  that 
county  jurisdiction  of  the  company.  ITnder  the 
allegations  of  the  petition,  the  assignor  was 
neither  a  necessary  nor  a  proper  party  to  such 
action,  and  the  joining  of  him  as  a  codefendant 
therein  with  the  railway  company  did  not  give 
jurisdiction  of  the  company  to  a  court  of  his 
residence. 

[Ed.    Note.— For    other    cases,    see    Venue, 
Cent.  Dig.  S  41;   Dec.  Dig.  |  27.*] 

8.  Demurbeb  to  Pleading— JuBiSDicnoN  of 
Court. 

The  trial  judge  erred  in  refusing  to  sus- 
tain an  appropriate  demurrer  made  by  the 
railway   company   in   such    action,   challenging 


the  jurisdiction  of  the  superior  court  of  Ful- 
ton county  as  to  the  company. 

Error  trom  Superior  Court,  Fulton  Conn« 
ty;  Geo.  L.  Bell,  Judge. 

Action  by  King  Bros.  &  Co.  against  the 
Central  of  Georgia  Railway  Company  and 
another.  From  the  judgment,  the  defendant 
railway  company  brings  error.    Reversed. 

M.  F.  Goldstein  and  Payne,  Little  &  Jones, 
for  plaintiff  in  error.  R.  B.  Blackburn  and 
Ogburn,  Porsey  ft  Shelton,  for  defendants  In 
error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur,  except  HILL^  J^  not  pre- 
siding. 

(137  Ga.  40) 
BAIRD  y.  ENGRAM  ft  ROBINSON. 
(Supreme  Court  of  Georgia.    Jan.  16^  1912.) 

(SyUabuM  hy  the  Court.) 

1.  Trial  (§  60* )— Reception  op  Evideitc»^ 
Evidence  Dependent  on  Pbeliminabt 
Proof. 

Engram  ft  Robinson  sued  Bfartin  and  Mrs, 
Baird  on  an  open  account  On  the  trial  the 
court  permitted  one  of  the  plaintiffs  to  testify 
as  follows:  ^Martin  stated  that  he  wanted 
some  stuff  for  feeding  cows  in  the  dairy  busi« 
ness.  I  told  Martin  that  I  would  sell  them, 
if  Mrs.  Baird  would  aspee  to  pay  it,  and  they 
would  give  us  a  note  for  the  amount  as  soon 
as  they  had  bought  as  much  as  $100  worth  of 
stuff.  Martin  said  that  she  authorised  him 
to  set  the  stuff,  and  wanted  to  carry  away  a 
load  at  that  time;  but  I  told  him  that  he  would 
have  to  see  Mrs.  Baird,  and  get  an  agreement 
to  give  a  note  also.  Later  Martin  came,  and 
stated  that  he  and  Mrs.  Baird  wanted  the 
stuff,  and  that  they  would  give  the  note  as 
reouested."  Counsel  for  Mrs.  Baird,  who  alone 
defended  the  suit,  objected  to  this  testimony, 
because  she  was  not  present  when  tlie  con- 
versation referred  to  took  place,  and  because 
there  was  no  evidence  that  Martin  was  her 
agent,  or  that  any  partnership  existed  between 
him  and  her.  The  judge  stated  that  he  would 
admit  the  evidence  to  show  the  transaction, 
but  not  to  bind  Mrs.  Baird,  unless  the  testi- 
mony should  connect  her  with  and  show  her 
a  party  thereto.  There  was  a  sharp  conflict  in 
the  testimony  of  the  two  plaintiffs  on  the 
one  side,  and  that  of  Mrs.  Baird  and  Martin 
on  the  other,  as  to  whether  Mrs.  Baird  was 
interested  in  the  dairy  business,  or  bought  or 
received  the  benefits  of  any  of  the  articles 
stated  in  the  account  sued  on.  Martin  tes- 
tified that  he  never  made  the  statement  at- 
tributed to  him  in  the  testimony  of  the  plain- 
tiff, as  above  set  out;  and  he  and  Mrs.  Baird 
both  testified  that  she  never  authorized  him  to 
purchase  any  of  the  goods,  and  that  the  dairy 
business  belonged  to  him  alone,  and  that  she 
never  got  any  benefit  of  the  articles  sued  for. 
There  was  evidence  in  behalf  of  the  plaintiffs 
tending  to  show  that  Mrs.  Baird  and  Martin 
were  partners  in  such  business.  As  the  jury 
was  authorised  to  find,  under  the  evidence, 
that  a  partnership  in  tne  dairy  business,  for 
which  tne  goods  were  purchased,  existed  be- 
tween Mrs.  Baird  and  Martin,  and  as  she  pur- 
chased some  of  the  articles  in  person,  and 
they  were  charged  to  herself  and  Martin,  we 
do  not  think  that  the  admission  of  the  testi- 
mony objected  to,  when  taken  in  connection 
with  the  statement  of  the  judge  when  allow- 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  4k  Rep'r  Indezea 
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lor  it  to  go  In  evidence,  it  cause  for  a  new 

[Bd.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  S§  141-145;   Dec.  Dig.  J  60.»] 

2.  SUFFIGIENCT     OF     EyIDENCl^— RBFUSAI*     OF 

New  Trial. 

The  evidence  authorized  the  yerdict,  and 
it  was  not  error  to  refuse  a  new  trial. 

Error  from  Superior  Court,  Grordon  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  Engram  &  Robinson  against  Mrs. 
B.  O.  Balrd  and  another.  Judgment  for 
plaintiffs,  and  defendant  Baird  brings  error. 
Affirmed. 

J.  M.  Lang,  for  plaintiff  in  error.  J.  G.  B. 
Erwin,  for  defendants  in  error. 

FISH,  0.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  HILL^  J.,  not  pre- 
siding. 


(137  Ga.  376) 

VBNABLB  V.  YOUNG. 
(Supreme  Court  of  Georgia.     Jan.  U,  1012.) 

(8yUabu9  hy  the  Court,) 

1.  Appeal  and  Ebbob  (S  728*)— Assiozocbnts 

OF  EbBOR— SUFFIOIENOY. 

An  assignment  of  error  that  the  court  er- 
red in  admitting  in  evidence  a  written  instru- 
ment oyer  objection  on  the  ground  "that  said 
note  had  been  chan^^ed  since  the  execution  of 
the  same"  is  an  msufficient  assignment  of 
error.  In  that  it  fails  to  show  the  character  or 
materiality  of  the  change. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  8010-3012;  Dec  Dig. 
I  728.*] 

2.  Appeal  and  Ebbob  (|  1078*)— Bbvibw— 
Abandonment  of  Ebbob. 

The  exception  to  the  court's  charge  set 
forth  in  the  second  ground  of  the  amended  mo- 
tion for  a  new  trial  is  not  argued  or  insisted 
upon  in  the  brief  of  counsel  for  plaintiff  in  er- 
ror, and  is  treated  as  abandoned. 

[Ed.  Note. — For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  H  42{>6-4261;  Dec.  Dig.  { 
107a*] 

8.  Sales  (S  479*)— Conditional  Saijs&— Re- 

COVSBT    OF    PbOPEBTT    BY    SelUBB— SUBBBN- 
DEB  OF  WBITTEN  CONTRACT. 

Where,  as  in  the  present  case,  the  writ- 
ten obligation  of  the  vendee  to  pay  for  the 
goods  purchased,  and  the  stipulation  that  the 
title  to  the  property  is  to  remain  in  the  vendor 
nntil  payment  is  made,  are  contained  in  the 
same  instrument,  it  is  not  necessary  that  it 
should  appear  that  the  vendor  offered  to  sur- 
render u^  the  writing  which  contained  evidence 
of  his  title  to  the  property  before  bringing 
suit  in  trover  to  recover  the  same.  He  should, 
however,  be  in  possession  of  the  writing  at 
the  time  of  the  trial,  or  sufficiently  account 
therefor.  Moultrie  Repair  Co.  v.  Hill,  120  Qa. 
782,  48  S.  E.  143.  And  if  the  plaintiff  elects 
to  take  judgment  for  the  property  and  the  hire 
thereof,  the  written  instrument  should  be  de- 
livered up  to  the  defendant,  as  the  election  to 
take  the  propertv  amounts  to  a  rescission  of 
the  contract,  and  after  judgment  in  the  case 
the  plaintiff  would  have  no  further  demand 
against  the  defendant  under  and  by  virtue  of 


such  writing.    Glissoa  ▼.  Heggie,  106  Ga.  80, 
31-8.  E.  118. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  1418-1438;   Dec  Dig.  §  479.*! 

4.  Sales  (§  479*)— Conditional  Sales— Re- 
covery OF  Pbopebtt  bt  Sbllxbt-Instbuo- 

TIONS. 

The  plaintifiF  in  the  case  having  elected  to 
take  a  verdict  for  the  property  and  its  hire, 
the  court  did  not  err  in  charging  the  Jnry  as 
follows:  "If  you  find  that  the  plaintiff  is  en- 
titled to  recover  he  would  be  entitled  to  re- 
cover a  reasonable  hire  for  the  mules  from  the 
time  this  suit  waa  brought** 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  S  479.*] 

5.    SUFFIOIBNOT  OF  BVIDENOB. 

There  was  sufficient  evidence  to  authorlie 
the  verdict. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  A.  B.  Young  against  Sam  Yen- 
able.  Judgment  for  plaintiflf,  and  defendant 
brings  error.    Affirmed. 

Walter  A.  Sims,  for  plaintilf  in  error.  R. 
J.  Jordan,  for  defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  HILL^  J.,  not  pre- 
siding. 


(1S7  Gm.  875) 
HUCKABY  V.  ARCHER. 
(Supreme  Court  of  Georgia.    Jan.  11,  1912.) 

(8yllabu9  ly  the  Court,) 

1.  Landlord  and  Tenant  (§  309*)— Evic- 
tion or  Tenant  — iNSTBucnoNs  —  DouBUB 
Rent.  . 

On  the  trial  of  the  issue  made  by  a  coun- 
ter affidavit  filed  in  resistance  to  an  affidavit 
for  warrant  sued  out  to  evict  one  as  a  tenant 
at  sufferance,  holding  over  after  demand  for 
possession  of  the  property  had  been  made  and 
refused,  it  is  the  iiropcr  practice  for  the  court, 
in  the  course  of  his  charge  to  the  jury  relative 
to  the  amonnt  of  rent,  if  they  should  find 
in  favor  of  the  plaintiff,  to  instruct  them  that 
in  case  any  rental  value  of  the  premises  had 
been  proved  the  plaintiff  would  be  entitled  to 
recover  double  such  rental  value,  and  allow  the 
jury  to  fix  and  return  the  amount  of  the  double 
rent  in  their  verdict  But  it  is  not  ground  for 
a  new  trial  for  the  court,  instead  of  thus  in- 
structing the  jurv,  to  charge  them  as  follows: 
''Now,  if  you  find  for  the  plaintiff  in  this  case, 
the  form  of  your  verdict  will  be:  *We,  the 
jury,  find  for  the  plaintiff  against  the  defendant 
the  premises  in  dispute.'  And  if  you  find  rent, 
you  may  find  rent  if  any  rental  value  has  been 
proven,  and  if  you  find  that  the  plaintiff  is  en- 
titled to  recover,  under  the  evidence  and  law 
given  you  in  charge,  you  would  fix  the  amount 
of  rent  and  say:  'And  we  further  find  the 
value  of  the  premises  for  rent  to  be  so  many 
dollars  per  month.*  This  question  of  double 
rent  is  a  matter,  I  think,  for  the  judgment  of 
the  court.  It  is  for  the  jury  to  find  the  facts 
in  the  case." 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  H  1317,  131S;  Dec. 
Dig.  §  309.*] 

2.  Instructions. 

Except  as  pointed  out  above,  the  portions 
of  the  charge  complained  of  in  the  motion  for  a 
new  trial  were  not  open  to  the  criticisms  made. 


•For  other  osmb  see  tamt  topic  and  secUon  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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S.  Appeal  and  Ebbob    ({  302*)— Revisw— 
Admission  of  Evidence— Ob jecjtions. 

A  ground  of  a  motioD  for  a  new  trial  based 
upon  the  admission  of  certain  testimony  does 
not  raise  any  question  for  decision  here,  where 
it  fails  to  show  what  objection,  if  any.  was 
urged  on  the  trial  at  the  time  such  teBtimony 
was  admitted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1744-1752;  Dec  Dig.  I 
302.*] 

4.  New   Tbial    (S   128*)— Gbounds— Indbfi- 
niteness. 

The  motion  for  a  new  trial  contained  the 
following  ground:  '*The  court  erred  in  admit- 
ting the  evidence  of  the  witness  W.  J.  Harper 
that  the  condition  of  the  bond  for  titles  had 
not  been  complied  with,  over  the  objection  of 
plaintifiTs  counsel,  on  the  ground  that  it  was 
introduced  for  the  purpose  only  to  show  an 
adverse  claim,  and  the  witness  was  introduced 
for  the  sole  purpose  of  proving  the  execution 
of  the  bond,  ^s  evidence  could  not  have  illus- 
trated the  question  of  possession  as  ruled  by 
the  court"  This  mund  is  so  indefinite,  con- 
fusing, and  incomplete  as  to  raise  no  question 
for  determination.  Lay  v.  N.,  C.  &  St  L.  By. 
Co.,  131  Ga.  345,  62  S.  E.  189:    Sparks  Im- 

Srovement  Co.  y.  Jones,  4  Qa.  App.  61,  60  S. 
).  810. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  257-262;   Dec  Dig.  |  12&*] 

5.  SuFFiciENCT  or  Eyidenob. 

The  evidence  was  sufficient  to  support  the 
verdict 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Ellis,  Judge. 

Action  between  Chas.  Huckaby  and  W.  S. 
Archer,  Jr.  Huckaby  brings  error.  Affirm- 
ed. 

W.  A.  James,  for  plaintiff  in  error.  Moore 
&  Pomeroy,  for  defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  HILL^  J.,  not  pre- 
siding. 


(137  Qa.  318) 

PURTELL  y.  FARRIS. 

FARMS  T.  PURTELL. 
(Supreme  Court  of  Georgia.     Jan.  9,  1912.) 

(Syllabus  5y  the  Court,) 

1.  Appeal  and  Ebbob  (J  1078*)— Rbvmw— 
Abandonment  of  Ebbob. 

Assignments  of  error  not  referred  to  in 
the  brief  of  counsel  for  the  plaintiff  in  error 
will  be  treated  as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  4256-4261;  Dec.  Dig.  I 
107a*) 

2.  Landlobd  and  Tenant    ({  808*)— Pbo- 

OEEDINOS  to  EYIOT  TENANT— AdMISSIBIUTT 

OF  Evidence. 

La  a  proceeding  to  evict  a  tenant  holding 
over  under  Civ.  Code  1910,  |  5385  et  seq.,  it 
was  not  error  to  exclude  from  evidence  the 
record  of  a  proceeding  in  court  between  the 
same  parties  to  evict  the  tenant  for  failure  to 
pay  rent,  instituted  before  the  end  of  the  term, 
where  it  appeared  that  the  tenant  resisted  the 
warrant  for  eviction  and  remained  in  posses- 
sion until  after  the  term. 

(a)  Nor  was  it  error  to  exclude  evidence  as 
to  the  release  of  the  tenant  from  the  contract 
and  the  substitution  of  another  under  an  ar- 


rangement between  the  alleged  substituted  ten- 
ant, and  the  real  estate  agents  having  the 
property  in  charge  for  rent,  in  the  absence  of 
evidence  of  authority  from  the  tenant  on  the 
one  hand,  and  of  the  landlord  on  the  other,  to 
make  such  change. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  K  1314r-1316;  Dec 
Dig.  §  308.*] 

3.  Landlobd  and  Tenant  ({|  118,  119,  309*) 
—Termination  of  Tenancy— Pboceedi nob 
TO  Rbcoveb  Possession  —  Dibection  of 
Yebdict. 

A  tenant  under  a  lease  for  a  specified  time 
is  under  duty  at  the  expiration  of  his  term  to 
surrender  possession  to  his  landlord.  If  he 
fails  to  do  BO  on  demand,  where  there  has  been 
no  laches  by  the  landlord  in  making  the  de- 
mand, he  does  not  merely  by  reason  of  his  oc- 
cupancy become  a  tenant  by  sufferance,  nor 
does  he  become  a  tenant  at  will,  where  the 
landlord  has  not  in  any  way  recognised  his 
right  to  continue  in  possession  as  a  tenant 

(a)  In  a  proceeding  by  a  landlord  to  evict  a 
tenant  as  one  holding  over,  where  the  defend- 
ant resists  the  eviction  by  making  a  counter 
affidavit,  denying  the  relation  of  landlord  and 
tenant,  and  the  uncontradicted  evidence  showv 
that  the  tenant  entered  under  a  contract  for  a 
specified  time,  and  at  once  after  the  expiration 
of  the  term  continued  in  possession  over  the 
objection  of  the  landlord,  and  there  was  no  evi- 
dence tending  to  show  that  the  tenancy  was 
one  by  sufferance  or  one  at  wUl,  there  was  no 
error  in  directing  a  verdict  in  favor  of  the 
plaintiff  under  the  statute  for  an  amount  equal 
to  double  the  stipulated  rent  for  the  time  the 
defendant  continued  in  possession  beyond  the 
term. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  |i  410,  429;  Dec  Dig. 
f{  118,  119,  309.*] 

4.  Appeal  and  Ebbob  (§  1103*)— Dismissal 
OF  Cboss-Biix— Affibmance  on  Main  Biix. 

The  judgment  on  the  main  bill  of  excep- 
tions being  affirmed,  the  cross-bill  of  excep- 
tions Is  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4383;   Dec  Dig.  f  1103.*} 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Proceedings  by  E.  B.  Farris,  as  agent  of 
the  J.  L.  Winter  estate,  to  evict  Mrs.  S.  J. 
Purtell  from  leased  premises.  From  the 
judgment,  both  parties  bring  error.  Affirmed 
on  direct  bill  of  exceptions,  and  the  cross-bill 
of  exceptions  dismissed. 

J.  F.  Golightly  and  J.  B.  Suttles,  for  plain- 
tiff in  error.  Mayson  &  Johnson,  for  defend- 
ant in  error. 

ATKINSON,  J.  On  the  Ist  of  September, 
1908,  E.  B.  Farris  made  affidavit  that  he  was 
agent  "of  J.  L.  Winter  estate,"  and  that  Mrs. 
Sarah  Purtell  as  tenant  of  his  principal  was 
in  possession  of  a  described  house  and  lot, 
holding  the  same  over  beyond  the  term  for 
which  it  was  rented,  and  ttiat  the  owner,  de- 
siring possession,  had  demanded  it  and  the 
demand  had  been  refused  by  the  tenant  The 
purpose  of  the  affidavit  was  to  obtain  a  war- 
rant nnder  the  Civil  Code,  I  5385  et  seq.,  for 
the  removal  of  the  tenant  A  warrant  was 
issued  by  the  justice  of  the  peace,  and  notice 
was  served  upon  Mrs.  Purtell  personally  to 
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vacate  within  three  days.  On  the  4th  of 
September  Mrs.  Purtell  made  a  counter  af- 
fidavit, reciting  the  former  affidavit,  and  de- 
claring that  "she  does  not  hold  the  premises 
from  said  E.  D.  Farris,  agent  for  said  Winter, 
either  by  lease  or  rent,  at  will  or  sufferance, 
or  otherwise  from  the  person  who  made  the 
affidavit  on  which  the  warrant  issued,  or 
froni  any  one  under  whom  he  claims  the 
premises,  or  from  any  one  claiming  the  prem- 
ises under  him.  She  further  swears  that  her 
daughter,  Arian  Purtell,  is  tenant  of  said 
premises,  and  the  term  for  which  her  daugh- 
ter Arian  Purtell  rented  said  premises  has 
not  expired.*'  Contemporaneously  with  the 
execution  of  such  affidavit,  Mrs.  Purtell,  as 
principal,  with  a  named  security,  executed  a 
bond  whereby  they  acknowledged  themselves 
Jointly  and  severally  bound  to  J.  L.  Winter 
estate,  subject  to  the  following  conditions: 
"Whereas  said  J.  D.  Farris,  agent  as  aforesaid, 
lias  made  affidavit  *  *  *  to  evict  said  S.  J. 
Purtell  from  certain  real  estate  in  said  coun- 
ty, to  wit,  the  house  and  lot  known  as  868 
Peachtree  street,  city  of  Atlanta,  and  said 
S.  J.  Purtell  has  filed  her  counter  affidavit  in 
terms  of  the  law:  Now  should  the  said  S.  J. 
Purtell  pay  the  said  J.  L.  Winter  estate  such 
sum  with  cost  as  may  be  recovered  against 
her  on  the  trial  of  the  case,  then  this  bond  to 
be  void,  otherwise  of  force."  The  respective 
affidavits  and  bond  above  mentioned  were 
returned  to  the  superior  court,  and  the  issue 
thus  made  was  tried.  Evidence  was  intro- 
duced in  behalf  of  both  parties.  Upon  direc- 
tion of  the  Judge  the  Jury  returned  a  verdict 
finding  "for  plaintiff  on  within  warrant 
against  defendant  Mrs.  S.  J.  Purtell,  and 
that  Mrs.  Purtell  held  over  for  the  period 
of  two  months  after  expiration  of  the  term 
of  lease,  and  that  plaintiff  recover  of  Mrs. 
S.  J.  Purtell  the  sum  of  $340  and  costs  of 
suit"  Mrs.  Purtell  by  direct  bill  of  excep- 
tions assigned  error  upon  this  Judgment  and 
certain  antecedent  rulhigs  of  the  Judge  made 
at  the  tiial.  The  plaintiff  filed  a  cross-bill 
of  exceptions  in  which  the-  assignments  of 
error  related  solely  to  rulings  of  the  court 
excluding  evidence  offered  by  the  plaintiff. 

[1]  1.  One  assignment  of  error  complained 
of  the  refusal  of  the  Judge  to  dismiss  the 
dispossessory  warrant  on  the  ground  that 
the  "Winter  estate"  was  not  any  person  au- 
thorized to  sue  out  a  dispossessory  warrant, 
and  that  the  warrant  was  void  for  uncer- 
tainty and  for  proper  parties.  In  the  brief 
of  counsel  for  plaintiff  in  error  there  is  no 
reference  to  this  assignment  of  error,  and 
under  the  repeated  rulings  of  this  court  the 
assignment  will  be  considered  as  abandoned. 

[2]  2.  The  plaintiff  introduced  in  evidence 
the  contract  under  which  Mrs.  Purtell  enter- 
ed. It  was  executed  in  duplicate  between 
"Saunders  &  Morris,  Agents  of  Est  Mrs. 
li.  S.  Winter,  of  the  first  part,  and  Mrs.  S. 
J.  Purtell,  of  the  other  part,"  and  was  sign- 
ed: "SauLders  &  Morris,  Agents.  [Seal.] 
Mrs.  S.  J.  Purtell.    [Seal.]"    It  described  the 


premises,  and  set  forth  the  terms  of  the  lease 
as  being  "one  year,  four  months,  and  twenty 
days,  commencing  on  the  tenth  (10)  day  of 
April,  1907,  and  ended  on  the  31st  day  of 
August,  1906,"  and  specified  the  rent  to  be 
$85  per  month  in  advance.  It  was  also  pro- 
vided that,  on  failure  to  pay  rent  prompt- 
ly when  due,  Saunders  &  Morris,  agents, 
should  have  the  right  at  their  option  to  de- 
clare the  lease  void,  "cancel  the  same,  and 
take  possession  of  the  premises."  It  was 
also  stipulated  that  Mrs.  Purtell  should  re- 
pair at  her  own  expense  any  damage  to  wa- 
ter pipes  caused  by  freezing  or  any  neglect 
on  her  part,  and  to  pay  the  water  rent  on 
said  premises,  and  not  to  sublet  the  premises 
or  any  part  thereof  without  the  written  con- 
sent of  said  "Saunders  &  Morris,  Agents," 
and,  further,  that  no  "light  housekeeping" 
should  be  done  in  the  premises;  also,  that 
she  should  deliver  the  possession  of  the  prem- 
ises at  the  expiration  of  the  lease  in  as  good 
order  and  repair  as  when  first  received,  nat- 
ural wear  and  tear  excepted.  Saunders  & 
Morris,  agents,  stipulated  that,  should  the 
premises  be  destroyed  or  damaged  by  fire  so 
as  to  be  untenantable,  the  lease  should  cease 
from  the  date  of  the  fire,  but  reserved  the 
privilege  of  "carding"  the  house  for  rent  or 
sale  at  any  time  within  30  days  from  the  ex- 
piration of  the  lease.  Other  evidence  was 
introduced,  to  the  effect  that  S.  B.  Turman 
&  Co.  became  successors  to  Saunders  &  Mor- 
ris as  real  estate  agents  for  the  Winter  es- 
tate in  renting  this  property,  and  on  the  tst 
day  of  September,  1908,  being  the  day  fol- 
lowing the  date  specified  in  the  lease  as  the 
end  of  the  term  for  which  the  property  was 
rented,  they  caused  Farris,  one  of  their  rep- 
resentatives, to  demand  of  Mrs.  Purtell  pos- 
session of  the  property,  which  was  refused, 
and  he  on  the  same  date  swore  out  the  war^ 
rant  to  evict  her  as  a  tenant  holding  over. 
The  owners  of  the  property  consisted  of  the 
six  heirs  of  the  deceased  Mrs.  Winter.  They 
had  authorized  Saunders  &  Morris  to  execute 
the  lease  in  question,  but  had  never  author- 
ized them  to  change  it  or  to  lease  the  prop- 
erty to  any  one  else.  The  owners  themselves 
did  not  agree  for  Miss  Purtell  to  be  substi- 
tuted as  a  tenant  in  lieu  of  her  mother,  nor 
authorize  the  real  estate  agents  to  do  so  fox 
them.  After  possession  had  been  demanded 
by  Farris,  as  agent  for  the  landlord,  Mrs. 
Purtell  and  her  daughter,  who  lived  with 
her,  continued  to  occupy  the  house  until  the 
end  of  October,  making  two  months.  After 
evidence  to  the  above  effect  had  been  intro- 
duced, the  defendant  tendered  in  evidence  the 
record  of  another  dispossessory  proceeding 
instituted  March  20,  1908,  by  the  heirs  of 
Mrs.  Winter  against  Mrs.  Purtell,  based  on 
the  ground  that  the  tenant  had  failed  to  pay 
rent,  the  counter  affidavit  setting  up  certaiin 
expenses  which  Mrs.  Purtell  had  incurred 
In  order  to  keep  the  building  in  a  tenanta- 
ble  condition,  and  in  which  proceeding  a  ver- 
dict was  rendered  In  fiivor  of  Mrs.  PurtelL 
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On  the  date  of  the  trial  of  the  case  at  bar 
the  defendant  also  offered  the  testimony  of 
Miss  Arian  Purtell,  her  daughter,  to  the  ef- 
fect that,  after  the  dispossessory  warrant 
proceeding  was  instituted  in  March,  the  wit- 
ness informed  Saunders  &  Sparks  (successors 
to  Saunders  &  Morris)  that  her  mother  would 
not  be  humiliated  in  that  way,  and  that  they 
might  take  the  house,  but  that,  if  she  and 
her  mother  remained  in  the  house,  she  should 
be  the  tenant,  and  not  the  mother;  and  that 
after  having  so  stated  to  them  that  she 
and  not  her  mother  paid  the  rent  to  the 
agents,  who  received  it  and  recognized  her  as 
"our  new  tenant"  The  court  upon  objection 
excluded  all  of  the  evidence  so  tendered  by 
the  defendant,  and  other  evidence  of  similar 
Import  offered  by  the  defendant,  and  error 
was  assigned  upon  these  rulings.  The  con- 
tract upon  its  face  appears  to  be  between 
Mrs.  Purtell  of  the  one  part  and  Saunders  & 
Morris  of  the  other,  rather  than  between 
Mrs.  Purtell  and  the  owners  of  the  property; 
but  such  pleadings  as  were  before  the  court 
seem  to  concede  that  it  was  a  contract  be- 
tween Mrs.  Purtell  and  owners  of  the  prop- 
erty, and  uncontradicted  evidence  was  ad- 
mitted, without  objection,  showing  that  It 
was  made  by  authority  of  the  owners  of  the 
property,  and  afterwards  adopted  by  them. 
The  fact  that  the  owners  of  the  property 
through  their  agents  sought  in  March  to 
evict  Mrs.  Purtell  for  nonpayment  of  rent 
would  be  no  defense  to  the  present  suit  to 
evict  her  as  a  tenant  holding  over  after  her 
term  had  expired,  the  tenant  having  remain- 
ed in  possession  and  resisted  the  eviction  for 
nonpayment  of  rent  by  filing  and  sustaining 
her  counter  affidavit  It  would  be  otherwise 
if  the  proceedings  were  one  to  evict  because 
of  nonpayment  of  the  same  rent.  In  that 
event,  the  Judgment  in  the  former  proceed- 
ing would  have  been  res  adjudicata.  But 
not  so  in  this  proceeding  to  evict  as  a  tenant 
holding  over  and  beyond  the  term  for  which 
the  property  was  rented.  Therefore  the  Judge 
committed  no  error  in  excluding  from  evi- 
dence the  record  of  the  former  proceeding; 
nor  was  it  error  to  exclude  the  testimony  of 
Miss  Purtell  as  to  the  substitution  of  tenants 
in  March  and  April  next  preceding  October 
81st  the  time  specified  for  the  termination  of 
the  lease.  It  was  not  shown  that  she  had  au- 
thority from  her  mother  to  make  the  sub- 
stitution; nor  was  it  shown  that  the  real 
estate  agents  had  authority  from  the  landlord 
to  make  the  substitution.  On  the  contrary, 
the  evidence  affirmatively  showed  that  there 
was  no  such  authority  upon  the  part  of  the 
landlord. 

[3]  3.  Under  the  undisputed  evidence,  Mrs. 
Purtell  and  her  daughter  continued  to  occu- 
py the  house  for  two  months  after  the  term 
had  expired  and  possession  had  been  demand- 
ed. The  stipulated  rent  was  $85  per  month. 
The  defendant  offered  evidaice  tending  to 
show  that  the  value  for  rent  was  not  more 
than  $50  per  month,  contending  that  the  ten- 


ancy, if  it  existed  at  all,  was  a  tenancy 
at  will  or  a  tenancy  by  sufferance;  and 
that,  if  double  rent  should  be  found  against 
her  under  the  statute,  it  should  be  based  up- 
on the  value  of  the  premises  for  rent  and 
not  upon  the  amount  stipulated  in  the  con- 
tract Civ,  Code,  f  5389.  The  Judge  exclud- 
ed this  evidence,  and  directed  a  verdict  In 
favor  of  the  plaintiff  for  $340,  being  double 
the  stipulated  rent  for  two  months.  Error 
was  assigned  upon  these  rulings.  As  we  have 
seen,  the  defendant  entered  possession  law- 
fully under  a  contract  for  a  specified  time. 
By  the  terms  of  the  contract  the  tenant  stip- 
ulated to  surrender  possession  at  the  end  of 
the  term.  Had  there  been  no  such  stipula- 
tion, it  would  have  been  the  duty  of  the  ten- 
ant to  surrender  possession  when  demanded 
at  the  end  of  the  term.  2  Taylor's  Landlord 
&  Tenant  (9th  Ed.)  |  524.  Possession  was  de* 
manded  by  the  landlord  as  soon  as  could  be 
under  the  terms  of  the  contract  There  waa 
no  demand  for  further  rent  or  conduct  upon 
the  part  of  the  landlord  from  which  consent 
might  be  inferred  that  the  tenant  should  con- 
tinue longer  in  possession  of  the  premises, 
and  under  no  theory  could  it  be  said  that  the 
tenancy  was  a  tenancy  at  will.  There  waa 
no  laches  or  negligence  of  any  kind  upon  the 
part  of  the  landlord  in  demanding  possession, 
nor  any  circumstances  from  which  an  infer- 
ence might  be  drawn  that  the  landlord  suf- 
fered the  tenant  to  remain  in  possession. 
When  a  tenancy  is  one  at  will  or  one  by 
sufferance,  and  how  a  tenancy  by  sufferance 
may  be  converted  into  a  tenancy  at  will,  is 
elaborately  discussed  in  Harrell  v.  Willis, 
118  Ga.  906,  45  S.  EL  794.  The  tenancy  in 
that  case  was  held  to  be  one  by  sufferance. 
The  report  of  the  case  does  not  show  the 
fact  but  the  original  record  discloses  that 
the  term  of  the  tenant  expired  December  31, 
1892,  and  nothing  was  done  toward  evicting 
him,  but  he  was  suffered  to  remain  in  pos- 
session unmolested  until  proceedings  were 
instituted  in  1902.  Thus  laches  upon  the 
part  of  the  landlord  entered  into  the  case. 
Under  the  reasoning  of  that  case,  the  tenancy 
now  under  consideration  was  not  one  by  suf- 
ferance. Somewhat  similar  to  this  case  la 
Moore  v.  Smith,  56  N.  J.  Law,  44G,  29  AtL 
159,  where  there  was  a  delay  of  three  months 
in  making  demand  after  the  term  had  ex- 
pired. In  Moore  v.  Morrow,  28  Gal.  551,  it 
was  said:  "A  tenant  under  a  lease  for  a 
term  does  not  become  a  tenant  by  sufferance 
upon  the  expiration  of  his  lease,  and  is  only 
made  such  by  the  laches  of  the  landlord  in 
not  re-entering  or  in  not  giving  him  notice 
to  quit"  In  Alpine  Township  School  Dis- 
trict V.  Aloys  Batche,  106  Mich.  330,  64  N.  W. 
196,  29  L.  R  A.  676  (2),  it  was  said:  '*A  teach- 
er lawfully  in  possession  of  the  schoolhouse^ 
who  holds  over  without  right  becomes  a 
tenant  at  sufferance  if  the  owner  permits 
him  to  remain  a  sufficient  length  of  time  to 
imply  an  intentional  acquiescence  in  the  oc* 
cupancy,  although  his  previous  holding  waa 
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not  that  of  a  tenant;  and  a  consent  to  the 
occnpancy,  either  express  or  presumed  from 
lapse  of  time,  Is  not  essential  to  create  that 
relation.*'  On  the  general  subject,  see  1 
Underbill  on  Landlord  &  Tenant,  §§  162-164; 
Ives  V.  Williams,  50  Mich.  100,  15  N.  W.  33; 
1  Tiffany  on  Landlord  &  Tenant,  §{  16,  16; 
Jones  on  Landlord  &  Tenant,  |  230.  The 
character  of  tenancy  being  neither  that  of  a 
tenant  at  will  nor  of  a  tenant  by  sufferance, 
there  was  no  error  in  excluding  evidence 
bearing  upon  the  measure  of  damages  ap- 
plicable to  cases  of  that  character;  and  there 
being  no  Issue  as  to  the  amount  of  stipulated 
rent,  and  the  evidence  being  uncontradicted 
that  the  defendant  remained  in  possession 
for  two  months  Immediately  after  the  ex- 
piration of  the  term,  and  after  demand  for 
possession  by  the  plaintiff,  the  Judge  did  not 
err  in  directing  the  verdict. 

[41  4.  None  of  the  assignments  of  error 
are  sufficient  to  cause  the  Judgment  to  be  re- 
versed. As  the  Judgment  on  the  main  bill  of 
exceptions  is  affirmed,  the  cross-bill  is  dis- 
missed. 

Judgment  affirmed.  All  the  Justices  con- 
car,  except  HILL,  J.,  not  presiding. 

a37  Ga.  891) 

ALBANY  &  N.  BY.  CO.  v.  MBBCHANTS'  & 
FABMEBS'  BANK. 

(Supreme  Court  of  Georgia.    Jan*  11,  1912, ) 

(SyUahus  by  the  Court.) 

L  Oabbizbs  <S  180*)— Oabbtaos  ov  Goods- 
Bill  or  LADINQ— CONSTBUOTION. 

A  contract  of  carriage  of  certain  cotton 
received  by  the  A.  &  N.  Ky.  Co.,  at  Warwick, 
Ga.,  a  station  on  the  defendant's  line  of  rail- 
road, ''consigned  to  0/N  [order  notify]  E.  L. 
Harper,  Savannah,  Ga.,  via  Gordele  compress,*' 
was  a  through  bill  of  lading,  and  bound  tlie 
railroad  to  deliver  the  cotton  at  Savannah,  Ga., 
the  destination  mentioned  in  the  bill  of  lading, 
notwithstanding^  a  stipulation  in  the  bill  of 
lading  that  "this  company  shall  not  be  respon- 
sible as  common  carriers  of  said  property  be- 
yond its  line  of  road";  it  not  appearing  that 
the  shipper  of  the  cotton  had  expressly  as- 
sented to  the  stipulatioD. 

[Ed.  Note.~For  other  cases,  see  Garriers. 
Dec  Dig.  I  180.*] 

2.  Gabbiebs  (§  94*)  —  Cabbiagb  op  Goons— 
Action  for  Breach  of  Contbact— Venue. 
The  suit  in  this  case  was  one  ex  contractu: 
and  for  a  breach  of  the  contract  the  plaintiff 
was  entitled  to  sue  for  damages  arising  there- 
from in  the  county  where  the  contract  was  exe- 
cuted. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  94.*] 

8.  Cabriers  (fr  66*>— Cabriage  of  Goods- 
Action  FOB  BBBAOH  of  CONTBAOIV- DIBEC- 
TION  OF  YbBDIOI. 

As  a  general  rule,  no  demand  is  necessary 
to  the  commencement  of  an  action  founded  on 
a  breach  of  contract.  And  where  a  so-called 
demand  for  cotton  was  made  b^  the  transferee 
of  an  "order  notify*'  bill  of  lading  of  a  railroad 
company  (which  thereby  agreed  to  transport 
certain  cotton  from  and  to  named  points  with- 
in the  state),  before  it  was  indorsed  by  the 
one  having  the  legal  title  thereto,  such  demand 


cannot  be  the  basis  for  the  ascertainment  of 
the  damages  for  a  breach  of  the  contract  of 
carriage. 

(a)  And  the  direction  of  a  verdict  by  the 
trial  judge  in  favor  of  the  plaintiff  on  the 
basis  of  a  suit  brought  by  the  transferee  to 
recover  damages  and  interest  from  date  of  de- 
mand for  failure  to  deliver  cotton  by  virtue  of 
the  terms  of  the  contract  contained  In  the  bill 
of  lading  before  its  indorsement  is  reversible 
error.  •       '  ^ 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §  168;   Dec  Dig.  |  66.*] 

4.  Customs  and  Usages  (I  17* )— Applica- 
tion AND  Opebation —  Explanation  of 
Contract. 

Parol  testimony  is  not  admissible  on  the 
trial  of  a  case  brought  to  recover  damages 

?:rowing  out  of  an  alleged  breach  of  contract 
or  failure  to  deliver  cotton  at  the  point  of 
destination  named  in  the  bill  of  lading  to  prove 
a  custom  of  stopping  cotton  short  of  the  point 
of  destination  for  purposes  at  variance  with 
the  plain,  unambiguous  terms  of  the  contract 
of  carriage. 

[Ed.  Note. — For  other  cases,  see  Customs 
and  Usages,  Cent.  Dig.  §  84;  Dec.  Dig.  §  17;* 
Evidence,  Cent  Dig.  SS  1945-1952.] 

5.  Carriers  (|  94*)  —  CABBiAas  of  Goodb— 
Bbeach  of  Contbagt— Measubs  '  of  Dah- 

AQES. 

Where  a  common  carrier  fails  to  deliver 
goods  according  to  the  terms  of  the  contract, 
the  measure  of  damages  is  the  value  of  the 
goods  at  the  time  and  place  at  which  it  is 
agreed  to  deliver  them,  less  the  transportation 
charges. 

[Ed.  Note,— For  other  cases,  see  Carriers. 
Dec.  Dig.  §  94.  ♦] 

Error  from  Superior  Court,  Worth  County; 
Frank  Park,  Judge. 

Action  by  the  Merchants*  &  Farmers'  Bank 
against  the  Albany  &  Northern  Ballway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Beversed. 

The  Merchants'  &  Farmers'  Bank,  a  bank* 
ing  corporation  organized  under  the  laws 
of  Georgia  and  doing  business  at  Cordele, 
Ga.,  filed  Its  petition  In  Worth  superior 
court  against  the  Albany  &  Northern  Rail- 
way Company,  a  railroad  corporation  oper- 
ating a  line  of  railroad  through  the  town  of 
Warwick  In  the  county  of  Worth,  and  being 
a  common  carrier,  and  alleged  the  follow- 
ing facts:  That  the  contracts  herein  set 
forth  were  made  In  Worth  county;  that  the 
Albany  &  Northern  Railway  Company  (here* 
inafter  called  the  defendant)  damaged  the 
Merchants*  &  Farmers'  Bank  (hereinafter  call- 
ed the  plaintiff)  in  the  sum  of  $5,900  by  rea- 
son of  breaches  of  contract  as  hereinafter 
set  out;  that  on  or  about  the  8th  day  of 
September,  1904,  the  defendant  contracted 
with  one  John  F.  Wise,  in  the  county  of 
Worth,  for  the  consideration  of  41^  cents 
per.  loio  pounds,  which  the  said  Wise  con- 
tracted to  pay,  Uiat  the  defendant  would  car- 
ry or  cause  to  be  carried  from  the  town  of 
Warwick  to  the  city  of  Savannah,  in  the 
state  of  Croorgia,  three  bales  of  cotton,  and 
would  deliver  the  same  or  cause  the  same  to 
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be  delivered  in  the  city  of  Savannah  to  the 
said  Wise,  or  to  any  person  to  -whom  the 
said  Wise  should  transfer,  indorse,  assign, 
or  deliver  the  bill  of  lading  or  receipt  Is- 
sued him  by  the  defendant  for  said  cotton 
only  upon  the  production  and  surrender  of 
said  receipt  or  bill  of  lading.  It  was  further 
alleged  that  the  defendant  for  the  same  con- 
sideration por  100  pounds  above  expressed 
agreed  to  carry  40  other  bales  of  cotton  from 
Warwick  to  the  city  of  Savannah  and  de- 
liver said  cotton  to  said  Wise  or  to  any 
person  to  whom  said  Wise  should  transfer, 
assign,  indorse,  or  deliver  the  receipt  or 
bill  of  lading  as  above  set  forth  with  ref- 
erence to  the  three  bales  of  cotton;  that 
said  Wise  delivered  the  43  bales  of  cotton 
to  the  defendant  at  the  town  of  Warwick^ 
a  station  upon  defendant's  line  of  railroad, 
and  defendant  received  and  accepted  the 
cotton  to  be  carried  and  delivered  in  accord- 
ance with  its  contracts;  that  defendant  is- 
sued to  said  Wise  receipts  and  bills  of  lad- 
ing for  the  cotton;  that  afterwards  the  re- 
ceipts and  bills  of  lading  were  transferred 
and  assigned  to  the  Merchants'  &  Farmers' 
Bank,  the  plaintiff  in  this  case,  in  pledge, 
as  security,  for  the  sum  of  $5,000,  which  the 
plaintiff  advanced  to  one  E.  L.  Harper,  to 
whom  the  said  Wise  had  agreed  to  sell  the 
cotton  for  cash  upon  delivery  of  the  cotton : 
that  this  sum  was  advanced  by  the  plaintiff 
upon  agreement  between  the  plaintiff  and 
Harper  that  the  right  and  title  to  the  cotton 
should  be  held  by  the  plaintiff  as  security 
for  said  sum;  that  no  part  of  the  sum 
advanced,  or  the  interest  thereon,  has  been 
paid  to  the  plaintiff ;  that  the  defendant  had 
violated  its  contract  by  failing  to  carry  and 
deliver  the  cotton  as  provided  by  the  con- 
tract, although  the  plaintiff  had  tendered 
the  bills  of  lading  properly  indorsed,  and 
said  cotton  has  been  entirely  lost  to  the 
plaintiff ;  that  the  value  of  the  cotton  at  the 
time  it  was  so  lost  was  more  than  the 
amount  of  the  sum  advanced  by  the  plaintiff, 
to  wit,  $5,000.  The  bills  of  lading  were  the 
same,  except  that  one  was  for  three  and  the 
other  for  forty  bales  of  cotton.  A  copy  of 
only  one,  therefore,  follows:  "Bill  of  Lad- 
ing for  Forty  Bales.  Albany  &  Northern 
Railway,  Warwick,  Georgia,  Station  9/8, 
1904.  Received  from  John  F.  Wise  the  fol- 
lowing property  in  apparent  good  order  (or 
condition  noted),  contents  and  value  un- 
known, to  be  transported  over  the  road  and 
delivered  in  like  manner  to  consignees  or 
the  next  company  or  carriers  (if  the  same 
is  going  beyond  its  line  of  road)  for  them 
to  deliver  to  the  place  of  destination  of  said 
property,  it  being  distinctly  understood  that 
this  company  shall  not  be  responsible  as 
common  carriers  of  said  property  beyond  its 
line  of  road  or  while  at  any  of  its  stations 
awaiting  delivery  to  such  carriers — ^the  com- 
pany being  liable  as  warehousemen  only. 
Subject  to  all  the  conditions  embraced  in 
Che  company's  bill  of  lading,  for  which  re- 


ceipt should  be  exchanged.  Consigned  to 
0/N  E.  L.  Harper,  Savannah,  Ga.  Via  Gar 

Cordele,  Compress.    Charges  advanced,  $ 

Marks  and  numbers,  D-91  to  100  inc.  B-l 
to  30  inc.  Articles  40  B/C.  Weights  subject 
to  correction  21454.  J.  R.  Davis  for  the 
Company."  This  blU  of  lading  was  indorsed 
by  E.  L.  Harper  on  September,  -1904,  and  by 
John  F.  Wise  en  September  6»  1906.  The 
defendant  by  its  answer  admitted  that  it  re- 
ceived the  cotton  sued  for  and  issued  its 
bills  of  lading  therefor  upon  the  terms  and 
conditions  set  out  in  the  contract.  It  aver- 
red that  it  had  fully  kept  and  carried  out 
every  obligation  assumed  by  it  in  connection 
with  said  cotton.  All  the  other  material  al- 
legations of  the  petition  were  denied.  Un- 
der the  evidence  submitted  to  the  Jury,  the 
presiding  judge  directed  a  verdict  in  favor 
of  the  plaintiffs,  upon  which  judgment  was 
duly  entered  against  the  defendant  The 
Albany  &  Northern  Railway  Company  filed 
its  motion  for  a  new  trial,  which  was  over- 
ruledt  and  the  defendant  excepted. 

F.  A.  Hooper,  J.  H.  Tipton,  and  Pope  ft 
Bennet,  for  plaintiff  in  error.  Jno.  R.  L. 
Smith,  J.  T.  Hill,  and  T.  R.  Perry,  for  de- 
fendant in  error. 

HILL,  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  decision  of  this  case  cen- 
ters in  the  determination  of  the  following 
questions  made  by  the  record:  (1)  Were  the 
bills  of  lading  in  this  case  tiirough  bills  of 
lading?  (a)  Is  this  a  suit  ex  contractu;  and, 
if  so,  has  the  court  of  the  county  where  the 
contract  was  made  jurisdiction  to  try  the 
suit  filed  for  the  alleged  breach  of  the  con- 
tract? (b)  Was  the  demand  at  Cordele  such 
as  that  a  failure  to  produce  the  cotton  at 
that  point  at  the  time  of  the  first  demand 
constituted  a  breach  of  the  contract  and  a 
basis  for  recovery  of  damages  for  the  breach 
of  the  contract,  with  interest  from  that 
date?  (c)  Was  Cordele  or  Savannah  the 
proper  place  to  make  the  demand,  and  deliv- 
ery of  the  cotton?  (d)  Can  the  contract  of 
carriage  be  varied  by  parol  testimony  to 
prove  a  custom  to  stop  cotton  at  Cordele 
(which  was  billed  to  Savannah)  for  the  pur- 
poses of  compression,  sale,  etc.?  (e)  What 
is  the  measure  of  damages  for  breach  of  a 
contract  consisting  of  failure  to  deliver  cot- 
ton at  point  of  destination? 

The  allegations  in  the  plaintiff*s  petition 
were,  and  the  evidence  showed,  that  one 
John  F.  Wise  tendered  43  bales  of  cotton 
at  Warwick,  in  Worth  county,  to  defendant's 
line  of  railroad  to  be  transported  to  Savan- 
nah, Ga.,  consigned  to  '*order  notify"  E.  L. 
Harper,  "via  Cordele  Compress,"  and  that 
the  cotton  was  received  by  the  defendant 
and  a  receipt  or  bill  of  lading  given  there- 
for, which  bUl  of  lading  is  set  out  in  the 
facts  above  recited.  By  the  terms  of  the 
bill  of  lading  or  contract,  the  cotton  was 
''to  be  transported  over  the  road  and  deliv- 
ered in  like  manner  to  consignees  or  the 
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next  company  or  carriers  (if  tlie  same  Is 
joing  beyond  its  line  of  road)  for  them  to 
deliver  to  the  place  of  destination  of  said 
property,  it  being  distinctly  understood  that 
this  company  shall  not  be  responsible  as 
common  carriers  of  said  property  beyond  its 
line  of  road  or  while  at  any  of  its  stationer 
awaiting  delivery  to  such  carriers — the  com- 
pany being  liable  as  warehousemen  only. 
Subject  to  all  the  conditions  embraced  In 
the  company's  bill  of  lading  for  which  re- 
ceipt should  be  exchanged.  Consigned  to 
0/N  E.  L.  Harper,  Savannah,  Ga.  Via  Cor- 
dele  Compress,"  etc.  We  hold  that  the  above 
contract  of  carriage  was  a  through  bill  of 
lading,  by  which  the  carrier  was  bound  to  de- 
liver the  cotton  at  Savannah,  the  point  of 
destination  named,  notwithstanding  the  stip- 
ulation in  the  bUl  of  lading  Itself  that  the 
carrier  would  not  be  responsible  beyond  Its 
own  line  of  railroad.  Civ.  Code  1910^  S 
2726.  This  court  has  held  in  the  case  of 
Atlantic  Coast  Line  R.  Co.  ▼.  Henderson, 
131  Ga.  75,  81,  61  S.  E.  1111,  and  in  numer- 
ous other  cases,  that  a  carrier  might  by  con- 
tract limit  its  liability  to  its  own  line  of 
road,  but  it  could  not  do  so  by  a  mere  stip- 
ulation in  the  bill  of  lading,  unless  the  latter 
was  expressly  assented  to  by  the  shipper. 
See,  also,  Central  R.  Co.  v.  Hasselkus,  91  Ga. 
382,  390,  17  S.  E.  838,  44  Am.  St  Rep.  37. 
As  no  such  express  contract  appears  in  this 
case  between  the  plaintiff  and  the  defendant, 
but,  instead,  a  mere  stipulation  in  the  bill 
of  lading  that  the  defendant  will  not  be  re- 
sponsible beyond  its  own  line,  the  defendant 
would  be  liable  in  damages  if  it  be  shown 
that  it  has  failed  to  deliver  the  cotton  at 
the  point  of  destination  in  good  order. 

[2]  2.  This  is  a  suit  ex  contractu  growing 
out  of  the  above  contract  or  through  bill 
of  lading  and  the  alleged  breach  thereof. 
The  contract  was  executed  at  Warwick,  in 
Worth  county,  and  the  plaintiff  brought  suit 
in  Worth  superior  court  It  is  insisted  be- 
fore this  court  that  the  superior  court  of 
Worth  county  did  not  have  Jurisdiction  to 
try  the  case.  The  court  of  the  county  where 
such  a  contract  as  the  above  was  executed 
has  Jurisdidtion,  and  the  plaintiff  had  the 
option  of  waiving  the  tort  and  suing  ex  con- 
tractu. Friedman  v.  Seaboard  Air  Line  Ry., 
124  Ga.  472,  52  S.  R  763;  Bates  v.  Bigby, 
123  Ga.  728,  729,  51  S.  B.  717;  Central  R. 
Co.  V.  Brunson,  63  Ga.  604;  Civ.  Code  1910, 
S  279a 

[3]  3.  The  demands  for  the  cotton  were 
made  at  Cordele;  the  first  in  October,  1904, 
the  latter  on  September  18,  1907.  At  the 
time  of  the  first  demand  the  bill  of  lading 
for  the  40  bales  of  cotton  was  not  indorsed 
by  Mr.  Wise,  the  consignor.  Plaintiff's  first 
demand,  therefore,  was  not  good  as  to  the 
40  bales  of  cotton  until  the  bill  of  lading  had 
been  properly  indorsed  so  as  to  put  the 
legal  title  in  the  plaintiff.  In  order  to  en- 
title the  plaintiff  to  sue,  it  must  have  had 
the  bill  of  lading  properly  indorsed,  so  as 


to  give  it  the  legal  title  thereto,  and  the 
consequent  right  to  sue  as  the  indorsee  or 
assignee  of  the  bill  of  lading  for  any  breach 
of  the  contract  It  follows,  therefore,  that 
the  verdict  directed  for  the  plaintiff  on  the 
baslfil  of  the  first  demand  for  the  cotton  at 
Cordele  in  October,  1904,  before  the  bill  of 
lading  was  properly  indorsed,  was  reversi> 
ble  error.  The  plaintiff  had  no  right  at  that 
time  to  make  demand,  much  less  to  sue  in 
Its  own  right  for  the  40  bales  of  cotton. 
Haas  V.  Kansas  City,  etc.,  R.  Co.,  81  Ga.  792, 
7  S.  E.  629.  The  contract  specified  that  the 
cotton  should  be  delivered  at  Savannah,  and 
we  hold  that  it  should  have  been  delivered 
there.  There  are  authorities  to  the  effect 
that  under  certain  circumstances,  where  a 
refusal  by  one  party  to  a  contract  to  comply 
with  it  on  demand  of  the  other  party  is  bas- 
ed on  a  specified  ground,  after  suit  upon  the 
contract,  he  will  not  be  allowed  to  "amend 
his  hold"  and  set  up  other  grounds  why  he 
might  have  refused,  thus  taking  advantage 
of  the  other  contracting'  party,  who  might 
have  removed  such  grounds  at  the  time  had 
they  been  made.  But  this  is  different  from 
the  case  of  a  person  who  has  no  title  to  a 
chose  in  action  at  the  time  he  makes  a  de- 
mand, but  subsequently  acquires  it.  If  he 
was  not  authorized  to  sue  for  a  breach  of 
the  contract  at  all  at  the  time  of  the  de- 
mand, but  subsequently  became  the  trans- 
feree of  it,  his  right  to  sue,  thus  acquired, 
would  not  date  back  so  as  to  authorize  him 
to  recover  as  of  the  date  of  the  demand  so 
made,  with  interest  therefrouL  It  is  to  be 
noted  that  this  is  not  a  suit  by  the  bank  in 
trover,  or  in  tort  as  pledgee,  but  is  an  action 
based  on  the  contract;  and  that,  whatever 
may  have  been  its  rights  with  respect  to  the 
cotton  as  security  for  the  draft  held  by  it 
it  was  not  the  transferee  of  the  bill  of  lad- 
ing, and  therefore  was  not  entitled  to  sue  for 
a  breach  of  it  until  such  transfer  or  indorse- 
ment of  it  was  made. 

It  is  also  insisted  that  the  failure  of  the 
defendant  railroad  company's  agent  at  Cor- 
dele to  deliver  the  cotton  on  demand  was  not 
based  on  the  failure  of  the  plaintiff  to  deliver 
the  bUl  of  lading  properly  indorsed  or  as- 
signed, but  solely  on  the  ground  that  he  did 
not  have  the  cotton.  Whatever  the  ground 
upon  which  the  first  refusal  to  deliver  the 
cotton  was  based,  the  agent  was  certainly 
within  his  rights  and  those  of  the  carrier  in 
refusing  to  deliver  the  cotton  to  the  plaintiff 
as  the  transferee  until  the  bills  of  lading 
were  properly  indorsed.  He  may  have  given 
the  wrong  reason,  but  the  right  conclusion, 
so  far  as  the  40  bales  are  concerned.  This 
applies,  of  course,  to  the  refusal  of  the  first 
demand  for  the  40  bales  of  cotton,  upon 
which  the  directed  verdict  was  predicated. 

In  discussing  the  question  of  demand  for 
the  cotton  in  this  case,  it  is  not  to  be  under- 
stood that  we  hold  that  a  demand  is  neces- 
sary in  cases  of  breach  of  contract  and  suit 
for  damages  therefor.    The  general  rule  is 


640 


78  SOUTHBASTBRN  REPORTER 


(Gft^ 


that  no  demand  la  necessary  to  the  com- 
mencement of  an  action  for  a  breach  of  con- 
tract, and  the  exception  in  such  cases  is 
where  the  law  or  the  contract  so  prescribes. 
GiT.  Code  1910,  {  5512.  We  have  been  dealing 
here  with  the  question  of  demand  solely  in 
connection  with  the  direction  of  the  verdict 
by  the  court  on  the  basis  of  the  first  demand 
for  the  cotton  at  Cordele,  when  the  bill  of 
lading  had  not  been  properly  indorsed,  and 
with  the  measure  of  damages  in  connection 
therewith. 

[4]  4.  The  custom  of  the  trade  insisted  up* 
on  refers  to  the  custom  "at  destination." 
Civ.  Code  1910,  §  2730;  Oa.  &  Ala.  Ry.  Co. 
T.  Pound,  111  Ga.  6,  36  S.  E.  312.  And  this 
is  80  notwithstanding  a  custom  to  stop  cotton 
billed  to  Savannah  at  Cordele  for  compres- 
sion, etc  Parol  evidence  of  usage  and  cus- 
tom to  vary  the  terms  of  a  plain,  unambigu* 
ous  written  contract  is  not  admissible.  If 
the  bill  of  lading  constituted  a  through  con- 
tract of  carriage,  its  efficiency  could  not  be 
destroyed  by  parol  testimony,  or  by  a  custom 
in  conflict  with  the  contract  Civ.  Code  1910, 
§  5788;  Park  v.  Piedmont,  etc.,  Ins.  Co.,  48 
6a.  601 ;  Merchants'  Bank  v.  Demere,  92  Qa. 
735,  740,  19  6.  E.  38;  W.  &  A.  R.  Co.  v.  Ohio, 
etc.,  Co.,  107  Ga.  512,  33  S.  E.  821. 

[6]  5.  What  is  the  measure  of  damages  in 
this  case?  In  directing  the  verdict  for  the 
plaintiff,  the  court  made  the  demand  at  Cor- 
dele and  the  delivery  of  the  cotton  there  on 
that  date  (October,  1904)  the  basis  of  the  ver- 
dict directed.  We  do  not  think  that  the  val- 
ue of  the  cotton  at  Cordele  on  the  date  of 
the  first  demand  at  that  place  was  the  cor- 
rect measure  of  damages  In  this  case.  As 
the  bill  of  lading  specified  that  the  cotton 
should  be  delivered  at  Savannah,  we  think 
the  measure  of  damages  which  the  plaintiff 
is  entitled  to  recover,  if  at  all,  is  the  valu*  of 
the  cotton  at  the  time  and  place  of  delivery, 
less  the  freight,  if  it  has  not  been  paid.  The 
general  rule  as  to  the  measure  of  damages 
is  that,  If  a  common  carrier  fails  to  deliver 
goods  according  to  contract,  it  Is  liable  for 
the  value  of  the  goods  at  the  time  and  place 
at  which  it  engaged  to  deliver  them.  Coeper 
V.  Young,  22  Ga.  271,  68  Am.  Dec.  502,  and 
citations;  Taylor  v.  Collier,  26  Ga.  122,  126; 
Rome  R.  Co.  v.  Sloan,  39  Ga.  641;  Atlantic 
Coast  Une  R.  Co.  v.  Howard  Supply  Co.,  125 
Ga.  478,  482,  54  S.  E.  530.  Cordele  was  nei- 
ther the  initial  shipping  point  nor  the  termi- 
nus specified  in  the  bill  of  lading  at  which 
the  delivery  of  the  cotton  was  to  be  made. 
In  the  case  of  Rome  R.  Co.  v.  Sloan,  supra, 
there  was  proof  of  the  value  of  the  cotton  at 
Rome,  the  initial  point,  and  the  trial  judge  in 
that  case  had  charged  the  Jury  that  "the 
measure  of  damages  is  the  value  of  tlie  cot^ 
ton  at  the  time  and  place  of  its  destination, 
or  at  any  place  from  the  point  of  shipment  to 
the  place  of  delivery,  plus  interest"  This 
court  in  reviewing  the  above  as  an  assign- 1 


ment  of  error  held  that  thia  charge  was  in- 
accurate, but  harmless  error  under  the  fftcta 
in  that  case,  and  the  finding  of  the  Jury  was 
allowed  to  stand.  Without  entering  into  a 
discussion  of  the  basis  on  which  the  above 
ruling  was  made.  It  is  perhaps  sufficient  to 
say  that  in  the  present  case  the  verdict  was 
directed  by  the  presiding  Judge  on  the  basis 
of  the  value  of  the  cotton  at  Cordele,  whidi 
was  an  intermediate  point  of  shipment  No 
error  appears  in  any  of  the  other  grounds  of 
the  motion  for  a  new  triaL 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(137  Ga.  308) 
THOMPSON  v.  HTTJfc 
(Supreme  Court  of  Georj^a.     Jan.  9,  1912.) 

(SyttahuM  by  the  Court.) 

1.  Deeds  (§  111*)— Validity— Dbscbiptioh 
OF  Pbopbrtt. 

If  the  land  intended  to  be  granted  appears 
dearlj  and  satisfactorily  from  any  part  of  the 
description  In  a  deed,  and  other  circamstances 
of  description  are  mentioned  which  are  not 
applicable  to  that  land,  the  grant  will  not  be 
defeated,  but  those  circumstances  will  be  re- 
jected aa  false  or  mistaken. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §S  309-335;  Dec.  Dig.  f  111.*] 

2.  Covenants  (}  47*)  —  Pebfobicancb  ob 
Bbsaoh— Wabbantt. 

A  deed  to  a  parcel  of  land  in  a  town  de- 
scribed the  land  conveyed  clearly  by  fixing  its 
comer  with  reference  to  the  distance  from 
the  intersection  of  the  two  streets,  bounding 
the  land  on  two  sides  by  parallel  streets, 
stating  the  distance  between  them  and  the 
number  of  feet  which  the  land  fronted  on  them. 
There  was  not  in  that  immediate  connection 
any  mention  of  lot  numbers.  The  deed  then, 
in  another  paragraph,  described  other  land 
conveyed,  in  connection  with  which  and  seem- 
ingly as  a  part  of  the  description  of  which 
was  added:  "And  being  lots  66  and  75  of  the 
J.  B.  Thompson  property,  as  per  plat  No.  2. 
exhibited  at  auction  sale  thereof  by  Samuel 
W.  Goode  &  Co.,  June  23,  1887."  The  land 
first  described  covered  lots  numbered  65,  66, 
75,  and  76.  From  the  map  contained  in  the 
record  it  did  not  appear  what  were  the  num- 
bers of  the  second  described  parceL  The  land 
was  conveyed  by  one  who  inherited  under  the 

frantee  to  a  purchaser,  who  took  possession. 
.  month  after  making  the  first  deed,  the  orig- 
inal grantor  made  a  warranty  deed  to  anoth- 
er, describing  the  land  so  as  to  convey  one- 
half  of  that  covered  by  the  first  description 
in  the  other  deed,  "being  lots  Nos.  66  and  75" 
as  per  the  Goode  &  Co.  plat.  There  was  no 
effort  to  reform  the  first  deed.  The  second 
grantee  brought  suit  against  the  holder  under 
the  first  deed  to  recover  the  land  described  in 
the  second  deed,  but  failed  to  recover.  He 
then  sued  the  grantor  on  his  warranty.  HM^ 
that  he  was  entitled  to  recover. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Dec.  Dig.  §  47.*] 

a  Evidence  (M  433,  460*)— Pabol  Evidencb 
Aftectino  wbitinos— Identitt  oy  Pbopsb- 
TT  Conveyed. 

Parol  evidence  is  admissible  to  adjust  the 
description  in  a  deed  to  the  land  conveyed; 
but  if  a  deed  conveys  certain  land,  in  the  ab- 
sence of  any  effort  to  have  it  reformed,  its  ef- 
fect cannot  be   controlled   by  parol   evidence 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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that  there  was  a  mistake  In  the  description, 
whereby  more  Unci  was  iaeluded  than  was  in- 
tended. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §S  1990-2004,  2115-2128;  Dec.  Dig. 
SS  433,  460.*] 

(Additional  Syllabus  by  Editorial  Staff.) 

4  Boundaries  (}  5*)-^"Monumsnt." 

Monuments  are  permanent  landmarks  es- 
tablished for  the  purpose  of  indicating  bound- 
aries. 

[Bd.  Note.— For  other  cases,  see  Bonndariea, 
Cent  Dig.  §{  44-46;   Dec  Dig.  S  5.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4576.] 

6.   WOBDS    AND    PhBASES— "PULT." 

A  plat  is  a  representation  of  land  on  paper, 
appealing  to  the  eye  by  means  of  lines  and 
memoranda  rather  than  by  words. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  6,  p.  6403.] 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  R.  A.  Hill  against  J.  B.  Thomp* 
son.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Anderson,  Felder,  Rountree  &  Wilson,  for 
plaintiff  in  error.  Gober  &  Griffin  and  Bell 
&  ESlis,  for  defendant  in  error. 

LUMPKIN,  J.  R.  A.  Hill  sued  J.  B. 
Thompson  for  breach  of  warranty.  It  ap- 
peared that  the  defendant  had  a  tract  of 
land  surveyed  into  lots,  and  had  a  sale  there- 
of. On  June  23,  1887,  he  executed  to  Y.  H. 
Thompson  a  deed,  which  was  recorded  on 
September  1,  1887.'  The  recited  considera- 
tion was  $171.  The  description  of  ^the  land 
conveyed  was  as  follows:  **A11  that  tract  or 
parcel  of  land  situated,  lying  and  being  In 
the  town  of  Austell,  Georgia,  and  being  part 
of  land  lot  140  in  the  eighteenth  district  of 
Cobb  county,  €reorgia,  commencing  at  a  point 
on  Hotel  street  two  hundred  and  eight  (206) 
feet  from  the  southeast  comer  of  Hotel  and 
Central  streets;  thence  east  two  hundred 
and  twenty-three  (223)  feet  to  Pine  street; 
thence  south  alon^  Pine  street  one  hundred 
and  four  (104)  feet;  thence  west  twd  hun- 
dred and  twenty-three  (223)  feet  to  Hotd 
street;  thence  along  said  street  one  hundred 
and  four  (104)  feet  to  the  beginning.  Also 
beginning  at  a  point  forty-nine  (48)  feet  from 
the  southwest  comer  of  Thompson  avenue 
and  Central  streets;  thence  west  two  hun- 
dred and  twenty-nine  and  one^half  (229^) 
feet  to  a  twenty  foot  alley;  thence  south 
along  said  twenty  foot  alley  ninety-eight 
(98)  feet;  thence  east  two  hundred  and 
twenty-eight  (228)  feet  to  Thompson  avenue; 
being  lots  numbered  66,  76,  124  and  125  of 
the  J.  B.  Thompson  property,  as  per  plat  No. 
2  eoEhibited  at  auction  sale  of  same  by  Sam 
W.  Goode  &  Company  on  Jime  23,  1887.'* 
On  July  22d  the  same  grantor  executed  to 
the  present  plaintiff  a  deed,  which  was  re- 
corded on  October  9th.  It  recited  a  con- 
sideration of  $70,.  and  described  the  land  con- 
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veyed  as  follows:  "All  that  tract  or  parcel 
of  land  l3ring  and  being  in  the  town  of  Aus- 
tell, Georgia,  and  being  part  of  land  lot  140 
in  the  eighteenth  district  of  Cobb  county, 
Georgia,  and  more  particularly  described 
as  follows:  to  wit:  Commencing  at  a  point 
on  Hotel  street  two  hundred  and  sixty  (260) 
feet  from  the  southeast  corner  of  Hotel  and 
Central  streets;  thence  east  two  hundred 
and  twenty-three  (223)  feet  to  Pine  street; 
thence  south  along  Pine  street  fifty-two  (52) 
feet;  thence  ^est  two  hundred  and  twenty- 
three  (223)  feet  to  Hot^  street;  thence  north 
along  said  Hotel  street  fifty-two  (52)  feet  to 
the  point  of  beginning;  and  being  lots  Nos. 
66  and  75  of  the  J.  B.  Thompson  property, 
as  per  plat  No.  2  exhibited  at  auction  sale 
thereof  by  Samuel  W.  Goode  &  Co.,  June 
23rd,  1887." 

Y.  H.  Thompson  died,  and  one  who  in- 
herited the  property  conveyed  the  land  de- 
scribed in  the  first  deed  set  out  above  to  one 
Tom  Jones.  The  latter  took  possession. 
Hill,  the  grantee  in  the  second  deed,  brought 
suit  in  1903  to  recover  the  land  described  in 
his  deed.  A  verdict  and  judgment  went 
against  him  in  1905.  In  1906  he  brought  suit 
against  his  grantor,  alleging  a  breach  of  war* 
ranty.  On  the  trial  the  court  directed  a 
verdict  in  favor  of  the  plaintiff.  The  de- 
fendant excepted. 

[1]  1.  It  was  an  ancient  maxim  that  the 
first  deed  and  the  last  will  prevails.  Shep. 
Touch.  88.  This  principle  was  applied  to 
inconsistent  clauses  in  the  same  instrument, 
so  that  the  former  of  such  clauses  prevailed 
in  case  of  a  deed,  the  latter  in  case  of  a  will. 
The  trend  of  modem  authorities  is  toward 
restricting  the  operation  of  this  rule,  so  as 
to  give  effect  to  every  part  of  a  deed  if  pos- 
sible; and,  if  this  cannot  be  done,  and  there 
is  an  obvious  Intent  derivable  from  the  face 
of  the  instrument,  the  tendency  is  to  reject 
only  superadded  parts  \^hich  are  repugnant 
thereto,  if  it  can  be  done  without  violating 
some  rule  of  law.  In  this  state  the  rule  as 
to  repugnant  clauses  has  been  codified  in 
section  4187  of  the  Code  of  1910  thus:  ''If 
two  clauses  in  a  deed  be  utterly  inconsist* 
ent,  the  former  must  prevail;  but  the  inten- 
tion of  the  parties,  from  the  whole  instru- 
ment, should,  if  possible,  be  ascertained  and 
carried  into  effed:."  Out  of  this  disposition  to 
give  effect  to  an  instrument,  where  practi- 
cable, doubtless  arose  the  maxim,  "Falsa 
demoQStratio  non  nocet  cum  de  corpore  con* 
Stat'*  (mere  fiilse  description  does  not  viti- 
ate, if  there  be  sufficient  certainty  as  to  the 
object).  Characteristic  cases  within  the  rule, 
as  strictly  applied,  were  those  where  the 
description,  so  far  as  it  was  false,  applied 
to  no  subject,  and,  so  far  as  it  was  trae, 
applied  only  to  one  subject.  But  in  pur- 
suance of  the  current  of  modem  authority 
above  mentioned  it  has  become  settled  law 
that  if  the  thing  intended  to  be  granted  ap- 
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pears  clearly  and  satisfactorily  from  any 
part  of  the  description,  and  other  circum- 
stances of  description  are  mentioned  which 
are  not  applicable  to  that  thing,  the  grant 
will  not  be  defeated,  bnt  those  circumstances 
will  be  rejected  as  false  or  mistaken,  al- 
though it  would  be  possible  to  apply  them  to 
a  subject-matter  so  as  to  enlarge  or  dimin- 
ish the  grant  In  seeking  to  determine 
whether  a  deed  shows  on  its  face  what  was 
the  thing  so  intended  to  be  granted,  and 
whether  there  are  other  circumstances  of 
description  which  may  be  rejected  as  false 
or  mistaken,  certain  general  rules  hare  been 
evolved,  under  which  ordinarily  certain  mat- 
ters of  description  will  outweigh  or  prevail 
over  others.  A  few  of  these  may  be  mention- 
ed. What  Is  most  material  and  most  cer- 
tain in  a  description  shall  prevail  over  that 
which  is  less  material  and  less  certain.  Thus 
courses  and  distances  yield  to  natural,  visi- 
ble, and  ascertained  objects.  Accordingly, 
when  in  the  description  of  land  in  a  deed 
known  monuments  are  referred  to  as  bound- 
aries, they  must  usually  govern,  although 
neither  courses  nor  distances  nor  the  com- 
puted contents  correspond  therewith.  Nat- 
ural monuments  have  greater  weight  than 
artificial  ones.  Where  all  other  means  of 
ascertaining  the  true  construction  of  a  deed 
fail,  and  a  doubt  still  remains,  that  con- 
struction is  rather  to  be  preferred  which  is 
most  favorable  to  the  grantee.  Tyler  on 
Boundaries,  119,  120;  Harris  v.  Hull,  70 
6a.  831.  In  the  law  of  processioning,  the 
GlvU  Code  1910,  S  3820,  declares  that:  "In 
all  cases  of  disputed  lines,  *  •  •  nat- 
ural landmarks,  being  less  liable  to  change, 
and  not  capable  of  counterfeit  shall  be  the 
most  conclusive  evidence;  ancient  or  genuine 
landmarks,  such  as  comer  station  or  marked 
trees,  shall  control  the  course  and  distances 
called  for  by  the  survey."  This  accords 
with  the  method  of  construing  deeds  above 
mentioned.  The  rule  in  regard  to  monu- 
ments is  not  a  mere  arbitrary  dictum,  but  is 
founded  on  reason  and  experience.  As 
grants  and  conveyances  are  usually  made 
with  reference  to  an  actual  view  of  the 
premises,  this  is  treated  as  presumptively 
the  case.  Monuments  are  considered  stable 
and  certain.  They  are  visible  things,  exist- 
ing on  the  ground,  indicating  the  extent  of 
the  land  and  the  direction  of  its  boundaries. 
Those  who  examine  the  ground  can  see  the 
monuments  indicating  the  direction  of  Its 
lines  and  the  extent  of  its  contents.  Ck)ur8es 
and  distances  laid  down  in  the  deed  or  plat, 
or  in  field  notes,  are  merely  descriptive  of 
the  land  as  it  is.  Hence,  if  the  deed  describes 
the  land  by  monuments,  this  will  control 
calls  for  courses  and  distances  descriptive  of 
the  same  property.  As  natural  monuments 
are  likely  to  be  more  permanent  and  noto- 
rious in  character  than  artificial  monuments 
erected  by  an  owner,  recourse  is  had  to  the 
former  rather  than  to  the  latter  in  case  of 
conflict. 


[4]  As  an  illustration  of  the  application  of 
these  rules,  where  there  was  a  grant  of  an 
island  by  name  in  the  Potomac  river,  and 
there  were  superadded  the  courses  and  diar 
tances  of  the  lines,  which  were  foimd  to  ex- 
clude part  of  the  island,  the  whole  island 
passed.  It  was  deemed  the  substantial  pur- 
pose to  grant  the  island,  and  that  the  de- 
scription of  It  was  superadded.  Lodgers 
Lessee  v.  Lee,  6  Cranch,  237,  3  L.  Ed.  210. 
Where  there  was  a  lease  of  a  farm  on  which 
J.  B.  now  resides,  "to  contain  eighty  acres 
in  one  piece,*'  and  the  farm  actually  con- 
tained more  than  eighty  acres,  the  lease  was 
held  to  cover  the  whole.  Jackson  v.  Bar- 
ringer,  15  Johns.  (N.  Y.)  471.  Where  a  tract 
of  land  was  first  described  as  "being  the 
same  premises  conveyed"  to  the  grantor  by 
a  certain  deed,  and  then  there  was  an  effort 
to  give  the  metes  and  bounds,  but  they  omit- 
ted a  part  of  the  premises  first  declared  to 
be  conveyed  by  the  deed,  it  was  held  that 
the  whole  tract  passed.  Fobs  v.  Crisp,  20 
Pick.  (Mass.)  121.  On  the  other  hand,  where 
land  had  been  laid  off  by  a  government  sur- 
vey into  land  lots,  and  a  deed  conveyed 
several  of  the  land  lots  by  number  except 
50  acres  in  the  southeast  comer  of  one  of 
them),  and  added  "known  as  the  Wooldridg^ 
plantation,"  those  words  were  treated  as 
matter  of  further  description,  and  not  as 
limiting  the  land  granted,  though  the  lots 
named  covered  more  than  the  "Wooldridge 
plantation."  Osteon  v.  Wynn,  131  Ga.  209, 
62  S.  E.  37,  127  Am.  St  Rep.  212.  Where  a 
deed  conveys  a  lot  of  land  expressly  with 
reference  to  a  plat,  the  courses,  distances, 
and  monuments  appearing  on  the  plat  are 
to  be  considered  in  ascertaining  the  descrip- 
tion of  the  land  and  the  intent  of  the  par- 
ties as  if  they  had  been  expressly  enumerated 
in  the  deed.  Schreck  v.  Blun,  181  Ga.  489, 
62  S.  E.  705;  Aiken  y.  Wallace,  134  Ga. 
873,  876,  68  8.  E.  937.  Where  a  lot  is  con- 
veyed according  to  its  number  in  a  certain 
plan  or  plat,  so  that  It  is  evident  that  the 
important  thing  under  consideration  in  the 
grant  is  the  particular  lot,  and  there  is  super- 
added to  this  a  description  which  does  not  in- 
clude the  entire  lot,  it  has  been  held  that  the 
erroneous  description  will  yield  to  the  con- 
veyance by  number;  and  it  has  also  been 
said  that  this  would  be  true  whether  the 
number  immediately  preceded  the  descrip- 
tion or  vice  versa,  if  it  were  evident  from 
the  deed  that  the  lot  known  by  number  was 
the  important  or  certain  thing  in  the  con- 
veyance. In  Rutherford  v.  Tracy,  48  Mo. 
325,  8  Am.  Rep.  104,  the  language  conveying 
the  premises  was  as  follows:  **Lot  No.  3, 
in  block  87,  in  the  old  town  of  Hudson,  now 
Macon;  beginning  at  the  northeast  comer, 
thence  west  to  the  alley,  thence  south  eight- 
een feet,  thence  east  the  length  of  the  lot, 
thence  north  eighteen  feet  to  the  beginning.'* 
This  description  embraced  a  less  area  than 
lot  3.  It  was  held  that  the  entire  lot  passed. 
The  statement  that  the  designation  of  the 
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number  of  the  lot  had  the  same  effect  as 
that  of  a  fixed  monument  evidently  meant 
that  the  deed  showed  that  the  main  purpose 
was  to  convey  the  whole  lot,  and  that  an 
erroneous  description,  Including  less  than 
the  whole,  would  yield  to  the  designation  of 
the  lot  as  a  whole.  It  was,  moreover,  added 
that  this  would  not  be  the  case,  if  the  deed 
showed  a  contrary  intent  Strictly  speak- 
ing, monuments  are  permanent  landmarks 
established  for  the  purpose  of  indicating 
boundaries.  Bouvier*s  Law  Diet.  "Monu- 
ments." A  plat  is  not  a  mark  on  the  land, 
but  a  representation  of  the  land  on  paper,* 
appealing  to  the  eye  by  means  of  lines  and 
memoranda,  rather  than  by  words  alone. 
The  same  remark  may  be  made  of  some 
other  cases  in  which  Is  used  similar  language 
to  that  employed  in  the  case  last  cited,  or 
where  there  is  a  bald  statement  that  lot 
numbers  will  prevail  over  a  description  by 
metes  and  bounds,  as  if  it  were  an  arbi- 
trary and  inflexible  rule. 

In  a  note  to  Heaton  r.  Hodges,  30  Am. 
Dec.  781,  740,  that  excellent  annotator,  Mr. 
A.  O.  Freeman,  says:  "There  is  no  magic 
in  a  monument  which  will  give  it  invariable 
control  in  such  cases.  It  controls  only  be- 
cause it  is  regarded  as  more  certain  than  a 
given  course  or  distance.  If  it  should  in  a 
given  case  be  less  certain,  the  rule  would 
fail  with  the  reason  for  it,  and  the  monu- 
ment would  yield  to  the  course  and  distance, 
and  an  artificial  monument  will  yield  more 
readily  than  a  natural  one.*'  In  White  v. 
Luning,  93  U.  S.  514,  23  L.  Ed.  938,  it  was 
held  that  'the  rule  that  monuments,  natural 
or  artificial,  rather  than  courses  and  dis- 
tances, control  in  the  construction  of  a  con- 
veyance of  real  estate,  will  not  be  enforced, 
when  the  Instrument  would  be  thereby  defeat- 
ed, and  when  the  rejection  of  a  call  for  a  mon- 
ument would  reconcile  other  parts  of  the 
description  and  leave  enough  to  identify  the 
land."  In  Higinbotham  v.  Stoddard,  72  N. 
Y.  98,  a  conveyance  described  a  lot  in  a 
village  as  "on  the  southerly  side  of  Madison 
street,  ♦  ♦  •  being  ten  feet  on  Madison 
street,  thirty-two  feet  in  rear  on  the  north- 
erly side  of  the  millrace,  and  one  hundred 
feet  in  depth  from  front  to  rear,  containing 
twenty-one  hundred  square  feet  of  ground." 
The  distances  included  Just  2,100  square  feet. 
The  northerly  side  of  the  millrace  was  more 
than  100  feet  from  Madison  street  The 
land  in  question  was  the  strip  between  the 
millrace  and  a  line  100  feet  from  Madison 
street.  It  was  held  that  It  was  not  included 
in  the  deed.  In  the  opinion  it  was  said  that 
the  rule  as  to  mentioning  a  visible  object  as 
a  boundary  and  thus  controlling  the  descrip- 
tion by  courses  and  distances  is  not  inflex- 
ible, and  has  some  exceptions;  that  the  ac- 
curacy of  the  measurement,  and  the  short- 
ness of  the  lines,  and  the  exact  specification 
of  contents  by  square  feet  in  a  lot  in  a  vil- 
lage, indicated  on  the  face  of  the  deed  that 
this  was  a  more  prominent  object  in  the 


conveyance  than  the  mention  of  the  millrace. 
In  Davis  v.  Rainsford,  17  Mass.  207,  it  was 
declared  that  "the  general  rul^  that  known 
monuments  referred  to  in  the  description  of 
land  in  a  conveyance  are  to  govern  in  the 
construction,  rather  than  the  courses,  dis- 
tances, or  computed  contents  mentioned  in 
such  description,  is  subject  to  exceptions,  as 
where  an  adherence  to  the  rule  would  be 
plainly  absurd."  In  that  case  the  convey- 
ance under  consideration  described  a  small 
strip  of  land  as  "containing  between  19  and 
20  square  feet  or  thereabout,  lying  between 
my  estate  in  Marlborough  street,  the  es- 
tate of  Davis  &  Brown  at  the  comer  of 
Marlborough  and  Milk  streets,  and  the  es- 
tate of  said  Davis,  Brown,  &  Williams,  and 
bounded  as  follows,  viz.,  northwestwardly 
on  the  line  of  the  estate  of  Davis  So  Brown, 
beginning  at  the  southeastwardly  comer  of 
their  store,  and  running  on  the  wall  of  the 
store  northeastwardly  one  foot  and  three 
Inches;  thence  running  southeastwardly  on 
the  line  of  the  estate  of  Davis,  Brown  ^ 
Williams,  where  they  are  now  building  a 
store,  six  feet,  ten  Inches;  thence  running 
southwestwardly,  on  the  line  last  mentioned, 
four  feet,  four  inches;  thence  northwardly 
and  westwardly  seven  feet,  eight  inches,  to 
the  comer  of  Davis  &  Brown's  store,  the 
place  of  beginning.  It  is  understood  that  the 
wall  of  the  store,  which  said  Davis,  Brown 
&  Williams,  are  now  building  on  their  lot 
herein  mentioned  is  to  be  placed  exactly  on 
the  line  last  described,"  etc.  There  was  also 
a  sketch  on  the  back  of  the  deed  represent- 
ing the  land.  Testimony  was  '  offered  to 
show  that  the  line  of  Davis,  Brown  &  Wil- 
liams was  a  well-known  line  fixed  by  monu- 
ments; that  it  was  three  f^t  and  six  inches 
northeastwardly  from  the  point  of  beginning, 
instead  of  one  foot  and  three  inches;  and 
that,  therefore,  the  deed  conveyed  this  la^er 
strip.  In  the  opinion  the  general  rule  was  rec- 
ognized, but  it  was  stated  that  the  reason 
for  it  was  that  references  to  monuments 
are  less  liable  to  mistakes  than  courses  and 
distances;  but  that  it  was  not  an  inflexible 
rule,  without  exceptions,  and  that,  under 
the  particular  facts  of  that  case,  including 
the  nature  of  the  strip  conveyed,  the  exact- 
ness of  measurement,  and  the  provision  that 
the  store  to  be  erected  should  be  placed  ex- 
actly on  the  line  last  described,  the  deed 
Itself  evinced  a  greater  probability  that  the 
boundary  mentioned  was  a  mistaken  one 
than  that  there  was  an  intent  to  convey  a 
strip  so  much  larger  than  that  described  by 
measurements.  This  decision  has  sometimes 
been  referred  to  as  exceptional,  and  has  not 
escaped  some  criticism.  But  it  may  be  cited 
to  show  that  certain  calls  for  boundaries 
or  even  monuments  have  not  always  been 
treated  as  arbitrary  and  absolute,  where  the 
other  terms  of  the  deed  showed  that  th^ 
should  not  prevail.  Parks  v.  Loomis,  6  Gray 
(Mass.)  467  (where  it  was  said  that  "a  false 
demonstration,  though  a  r^erence  to  a  nat- 
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ural  monument,  may  be  rejected  in  constru- 
ing a  deed");  Bond  y.  Fay,  12  Allen  (Mass.) 
86;  LoveJoy  v.  Lovett,  124  Mass.  270;  Gano 
V.  Aldridge,  27  Ind.  294;  Ely's  Adm'r  v.  U. 
S.,  171  U.  S.  220,  18  Sup.  Ct  840,  43  L.  Ed. 
142. 

If  the  rule  as  to  monument^  Is  not  arbi- 
trary and  without  exception,  but  will  yield 
in  a  given  case,  where  it  appears  from  the 
deed  to  be  less  certain  than  other  descrip- 
tions, a  reference  to  a  number  on  a  plat  is 
not  sacrosanct,  regardless  of  everything  else 
In  the  deed.  While  it  is  often,  indeed  gen- 
erally, of  controlling  force,  where  it  indi- 
cates the  main  intent  as  to  the  land  to  be 
granted,  the  rule  that  it  will  control  is  not 
Inflexible.  In  Summerlin  v.  Hesterly,  20  Ga. 
689,  65  Am.  Dec.  639,  an  entry  of  levy  by  a 
sheriff  <m  several  lots  of  land  described  one 
of  them  as  being  ''fractional  lot,  whereon 
John  Smith  now  lives,  No.  81,  in  the  4th 
District  of  originally  Coweta,  now  Heard 
county."  In  an  action  of  ejectment  one  of 
the  parties  claimed  under  the  sheriffs  sale. 
It  was  shown  by  parol  that  the  fractional 
lot  on  which  John  Smith  lived  at  the  time 
of  the  sheriff's  »itry  was  the  lot  in  suit; 
and  that  although  the  number  of  it  was  not 
that  stated  in  the  entry  of  levy,  but  was 
189,  there  was  no  such  lot  as  that  stated  in 
the  levy  which  was  a  fractional  lot ;  or  that, 
if  such  lot  was  a  fractional  lot,  it  was  not 
occupied  by  John  Smith.  The  reference  in 
the  entry  of  levy  and  the  sheriff's  deed  to 
the  number  of  the  lot  was  rejected  as  inac- 
curate, leaving  the  remaining  description  to 
stand.  In  Johnsbn  v.  McKay,  119  Ga.  196, 
45  S.  E.  992,  100  Am.  St  Rep.  166,  a  mort- 
gage described  the  land  covered  by  it  as  in 
a  named  county,  containing  15  acres,  "known 
as  the  Zachariah  Emerson  place,  part  of  lots 
number  one  hundred  and  twenty-five  (125)  in 
the  eleventh  (11)  district,  one  part  No.  not 
known."  It  appeared  that  no  part  of  the 
Emerson  place  was  embraced  in  lot  No.  125. 
It  was  held  that  the  general  description  of 
the  property  as  the  Emerson  place  was  suffi- 
cient, and  the  reference  to  lot  No.  125  was 
treated  as  surplusage,  under  the  maxim, 
'*falsa  demonstratio  non  nocet." 

[2]  2.  The  difficulty  of  decision  in  this  case 
arises  not  so  much  in  declaring  the  princi- 
ples of  law  as  in  applying  them  to  the  facts. 
An  examination  of  the  deed  under  consid- 
eration shows  that  it  first  contains  a  dear, 
definite  and  exact  description  of  the  land,  be- 
ginning at  a  point  on  a  named  street  208 
feet  from  the  southeast  comer  of  that  and 
another  named  street  It  has  as  its  eastern 
and  western  boundaries  two  streets,  and  its 
frontage  on  eadi  of  them  is  specified  as  104 
feet,  and  its  depth  betweax  the  streets  as 
228  feet  No  mention  of  lot  numb^s  is  made 
in  connection  with  such  description,  either 
immediately  preceding  or  immediately  fol- 
lowing it  Next  follows  a  distinct  para- 
graph, describing .  other  land  having  front- 
age on  anather  street  of  98  feet  and  a  depth 


of  228  feet  In  closing  this  latter  descrip- 
tion, and  apparently  as  a  part  of  it,  occur 
the  words  "being  lots  numbered  65,  76,  124 
and  125  of  the  J.  B.  Thompson  property,  as 
per  plat  No.  2  exhibited  at  auction  sale  of 
same  by  Sam  W.  Groode  &  C»ompany  on  June 
23,  1887.'*  While  punctuation  is  not  of  great 
force  in  determining  the  meaning  of  a  con- 
veyance, it  is  worthy  of  note  that  in  the 
description  of  the  second  piece  of  land  con- 
veyed the  different  calls  are  separated  by 
semicolons,  and  after  the  description  of  the 
last  line,  and  separated  from  it  only  by  an- 
other semicolon^  occur  the  words  above 
quoted. 

[6]  The  plat  was  introduced  in  evidence, 
and  there  is  brought  to  this  court  what  is  stat- 
ed to  be  so  much  of  it  as  relates  to  the  lots  in 
controversy.  It  shows  a  block  divided  by  a 
line  running  north  and  south  through  the 
center  and  by  lines  running  east  and  west 
with  surrounding  streets  on  three  sides  and 
an  alley  on  the  fourth.  Each  lot  so  repre- 
sented has  entered  on  Its  front  line  the  fig- 
ures *'52.*'  A  number  also  appears  entered 
in  the  middle  portion  of  the  lot  Treating 
the  figures  "52**  as  representing  the  street 
frontage  in  feet,  and  counting  from  the  cor- 
ner of  the  block,  the  first  description  of  the 
land  in  the  deed  above  mentioned  would 
include  lots  65,  66,  75,  and  76.  The  plat  in 
the  record  does  not  show  the  location  or 
numbering  of  the  second  tract  described. 
This  is  not  an  effort  to  reform  the  deed,  nor 
is  it  a  controversy  between  the  first  grantor 
and  the  grantee.  The  second  grantee  brought 
suit  against  the  first  to  recover  the  two  lots 
mentioned  in  his  deed,  but  a  Judgment  was 
rendered  against  him.  This  was  not  conclu- 
sive upon  the  grantor,  as  he  does  not  appear 
to  have  been  vouched.  The  second  grantee, 
having  lost  the  lots  conveyed  to  him,  now 
sues  the  common  grantor  for  breach  of  war- 
ranty. Upon  the  facts  of  the  case  we  think 
he  should  recover.  The  description  in  the 
first  deed  of  the  land  granted  is  clear,  defi- 
nite, and  exact  It  shows  a  reference  to 
measurements  on  the  land  itself  by  refer- 
ence to  the  street  corner,  the  beginning  point 
of  the  lot  conveyed,  the  side  streets,  and  the 
frontage  on  each.  It  is  followed  by  a  de- 
scription of  other  land,  as  a  part  of  which 
there  is  a  reference  to  a  plat  But  we  do 
not  think  that  this  is  sufficient  to  cut  In 
half  the  description  of  the  first  lot  conveyed. 
In  most  of  the  cases  where  the  reference  to 
lots  by  number  or  by  name  prevailed*  the  ef- 
fort was  to  decrease  the  amount  included  in 
the  lot  granted  by  reason  of  an  added  de- 
scription by  courses  and  distances.  If  resort 
is  had  to  the  rule  of  construction  favorable 
to  the  grantee,  or  to  that  relative  to  utterly 
inconsistent  clauses,  it  leads  to  the  same  con- 
clusion. 

[3]  3.  The  grantor  testified,  in  effect,  that 
the  first  deed  was  a  mistake,  if  it  included 
lots  66  and  75.  But  we  do  not  think  that 
tn  a  proceeding  like  the  present  one  such  ev- 
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idence  can  prevail  over  tiie  deed  itself.  Par 
rol  evidence  is  competent  to  adjust  the  de- 
scription In  a  deed  to  tha  land  conveyed.  If 
there  are  references  to  monuments  or  bound- 
ariea,  it  can  be  shown  where  they  ai^  locat- 
ed* If  a  place  is  described  by  name,  it  can 
be  proved  what  land^  was  known  by  that 
name.  It  can  be  shown  that  certain  calls 
in  a  deed  do  not  touch  or  apply  to  tiie  lots 
sought  to  be  conveyed.  Sometimes  occupa- 
tion or  the  practical  construction  given  to 
a  deed  by  the  subsequent  acts  of  the  par- 
ties thereto  may  be  admissible.  But  it  has 
been  held  that  parol  evidence  is  not  admis- 
sible to  control  the  legal  effect  of  a  deed, 
nor  to  show  that  a  description  which  the 
law  will  disregard  ought  to  prevail.  Bene- 
dict V.  Gaylord,  11  Conn.  332,  ^^  Am.  Dec. 
299;  Boberti  v.  Atwater,  42  Conn.  269;  Bond 
y.  Fay,  12  Allen  (Mass.)  86. 

Judgment  affirmed.    All  the  Justices  con- 
car,  except  HILL,  J^  not  presiding. 

(137  Ga.  878) 

GEORGIA  B.  &  BANKING  CO.  v.  RIVES. 

(Supreme  Court  of  Georgia.     Jan.  11,  1912.) 

fSyUahut  ly  the  Court,) 

1.  Carbibm  (I  303*)--IimBM  PASSBwamifih- 

DuTT  OP  Employes. 

While  generally  it  is  no  part  of  the  duty 
of  the  employes  of  a  railway  company  in 
charge  of  a  passenger  train  to  physically  as- 
sist passengers  to  alight  therefrom,  the  duty 
of  rendering  assistance  may  arise  from  special 
circumstances,  such  as  blindness  of  an  unat- 
tended passenger,  which  is  known  to  the  con- 
ductor. 

[Ed.   Note.r>-For  other  cases,   see   Carriers, 
Cent.  Dig.  ^1282;    Dec.  Dig.  S  303.*] 

2.  CaRBISBS     (i     314*)— INJ17BIE8    TO    BLum 

Passengeb— Negligence— Pleading. 

A  petition  alleged,  among  other  things,  as 
follows:  A  conductor  of  a  passenger  train, 
with  knowledge  of  the  blindness  of  a  passen- 
ger, promised  to  assist  him  in  alighting  from 
the  train,  but  failed  and  refused  to  do  so. 
When  another  passenger  undertook  to  assist 
him,  the  conductor  refused  to  let  them  alight  at 
the  usual  place  and  in  the  usual  way,  but  di- 
rected them  to  go  through  another  car,,  which 
was  used  for  baggage  and  express  matter,  and 
the  mode  of  egress  from  which  was  more  dan- 
gerous than  that  from  the  ordinary  passenger 
car.  The  exit  had  to  be  made  through  a  door 
in  such  car  by  going  upon  a  platform  which 
was  wet  and  slippery  on  account  of  rain,  and 
which  was  about  on  a  level  with  the  car  door, 
between  which  and  the  platform  was  an  open 
space.  By  reason  of  hif  blindness,  the  plain- 
tiff did  not  know  of  the  peril,  and  was  given 
no  warning  of  it.  He  stepped  from  the  door 
in  the  usual  way,  and  without  negligence  on 
his  part,  and  was  caused  to  fall  partly  upon 
the  platform  and  partly  into  the  open  space, 
whereby  he  was  injured.  Held,  that  such  peti- 
tion was  not  subject  to  general  demurrer. 

[Ed.  Note.— For  other  cases,  ^  see  Carriers, 
Dec.  Dig.  S  314.*] 

8.  CaRRIEBS    (9   320*)— INJT7BIBS   TO   Passsr- 

OEBs  —  Pbozihatb   Cause  —  Question   fob 

Jury. 

Under  such  facts,  if  the  fellow  passenger 
failed  to  warn  the  plaintiff  of  the  danger,  it 
could  not  be   declared  as   matter  of  law,  on 


demurrer,  that  this  was  such  an  intervening 
cause  as  prevented  the  negligence  of  the  con- 
ductor from  being  the  proximate  cause  of  the 
injury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  DigL  S  320.*] 

Error  from  Superior  Court,  Warren  Coun- 
ty; D.  W.  Meadow,  Judge. 

Action  by  Oeorge  F.  Rives  against  the 
Georgia  Railroad  &  Banking  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

George  F.  Rives  brought  suit  against  the 
Creorgia  Railroad  &  Banking  Company,  alleg- 
iug,  in  brief,  as  follows:  On  or  about 
Jiine  16,  1909,  he  took  passage  on  one  of  the 
defendant's  passenger  trains,  for  the  purpose 
of  going  from  Sharon  to  Crawfordville.  In 
order  to  do  this,  it  was  necessary  to  change 
cars  at  Barnett,  an  intermediate  station  on 
the  defendant's  line.  The  plaintiff  was  to- 
tally blind  and  in  bad  health  and  helpless. 
His  condition  was  Icnown  to  the  conductor, 
who  helped  him  get  aboard  the  defendant's 
train  at  his  starting  point  He  told  the  con- 
ductor that  he  would  have  to  he  helped  to 
get  off  the  train  at  Barnett,  which  assistance 
the  conductor  agreed  to  render.  He  was 
accepted  as  a  passenger  and  paid  full,  fare. 
The  train  consisted  of  two  cars.  The  one  in 
front  was  divided  into  two  compartments; 
that  next  to  the  engine  containing  seats  for 
passengers,  and  the  other  being  used  as  a 
baggage  and  express  car.  The  second  car 
was  the  regular  passenger  car,  in  which  the 
plaintiff  was  riding.  On  reaching'  Barnett, 
the  train  was  pulled  up  to  the  depot  or  sta- 
tion sufficiently  far  for  the  baggage  car 
next  to  the  engine  to  be  alongside  the'  plat- 
form, but  not  far  enough  for  the  passenger 
car  to  be  beside  it  The  platform  was  about 
on  a  level  with  the  door  of  the  baggage  car, 
with  an  open  space  about  12  or'  14  Inches 
wide  between  the  platform  and  the  car.  In 
this  position  the  train  stopped.  Contrary 
to  his  promise,  and  in  violation  of  the  de- 
fendant's legal  duty  to  the  plaintiff,  the  con- 
ductor  and  the  defendant  neglected  and  re- 
fused to  render  the  plaintiff  any  assistance 
whatever  In  alighting  from  the  train.  After 
the  plaintiff  had  waited  as  long  as  he  thought 
he  could,  in  order  to  get  off  the  train  and 
cross  over  to  the  other  train,  he  was  ap- 
proached by  a  passenger  who  assisted  him 
ftom  his  seat  to  the  door  of  the  car.  The 
other  passenger  and  the  plaintiff  were  about 
to  alight  from  the  passenger  car  in  the  usual 
and  ordinary  manner,  by  descending  the 
steps  of  the  car.  The  conductor,  who  was 
standing  close  by,  In  the  exercise  of  the  de- 
fendant's right  to  designate  the  doors  and 
steps  by  which  Its  passaigers  should  leave 
its  trains,  directed  the  other  passenger  to 
take  the  plaintiff  through  the  next  car,  re- 
fusing to  allow  the  plaintiff  to  alight  in  the 
usual  and  ordinary  manner,  and  neglecting 
and  refusing  to  assist  him  in  getting  off  the 


•For  other  eases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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train,  althongh  requested  so  to  do.  The  de- 
fendant and  its  conductor  knew  that  the 
plaintiff  was  being  directed  to  alight  in  an 
unusual  manner,  attendant  upon  which  were 
dangers  unknown  to  the  plaintiff,  but  known 
to  them,  and  they  refused  and  neglected  to 
give  the  plaintiff. any  notice  or  warning  of 
such  dangers.  Unable  to  see,  and  not  know- 
ing anything  about  the  next  car,  the  plain- 
tiff believed  it  to  be  a  passenger  car  similar 
to  the  one  in  which  he  had  been  riding,  and 
he,  with  the  other  passenger,  acting  under 
the  direction  of  the  conductor,  entered  such 
car.  The  compartment  into  which  they  en- 
tered was  full  of  baggage  and  express  pack- 
ages. Employes  were  unloading  baggage 
and  packages,  and  a  large  number  of  the 
passengers  were  engaged  in  alighting  from 
the  train  through  the  baggage  door  on  the 
side  of  the  car,  which  was  the  only  door 
through  which  they  could  leave  the  car.  It 
was  raining  and  the  hurry  of  the  employes 
in  unloading  the  baggage  and  passengers, 
and  the  hurry  and  confusion  of  the  passen- 
gers in  trying  to  alight  from  the  train  with- 
out getting  wet,  constituted  an  unusual  and 
disorderly  procedure,  which  defendant  knew 
was  going  on,  and  which  defendant  was 
bound  to  render  orderly.  Plaintiff  knew  that 
the  car  through  which  he  was  passing  was 
different  from  that  which  he  left,  and  that 
something  unusual  was  taking  place;  but, 
having  received  no  notice  or  warning  that 
he  was  to  alight  from  the  train  in  Jiny  way 
other  than  the  usual  and  ordinary  one  for 
passengers  in  alighting  from  trains,  and  no 
notice  or  warning  of  the  dangers  to  him  of 
the  unusual  procedure,  he  was  unable  to 
know  Just  where  he  was  or  what  was  taking 
place.  While  he  and  the  passenger  accom- 
panying him  were  in  the  act  of  stepping  out 
of  the  baggage  car  door  onto  the  depot  plat- 
form, and  while  he  was  exercising  all  possible 
caution  and  prudence  which  could  be  used 
by  one  in  his  condition,  and  Just  as  he  had 
placed  one  foot  on  the  platform,  his  foot 
slipped  on  the  wet  surface  thereof,  and  he 
fell  into  the  space  between  the  platform  and 
the  baggage  car.  The  platform  had  been 
rendered  very  slippery  and  unsafe  to  alight 
upon  by  the  hard  rain;  and  this  the  defend- 
ant knew  or  could  have  known  by  the  exer- 
cise of  reasonable  or  ordinary  care,  and  it 
could  have  rendered  the  platform  safe  to 
alight  upon  by  sprinkling  sand  thereon.  The 
defendant  was  negligent  in  neglecting  and 
refusing  to  assist  him  in  alighting  from  the 
train;  in  directing  him  to  alight  in  an  un- 
usual and  dangerous  manner;  in  falling  to 
warn  him  of  the  dangers  attendant  upon  his 
ali^ting  in  the  manner  directed  by  it;  in 
allowing  the  ^unorderly'*  procedure  in  the 
baggage  car;  in  falling  to  maintain  a  safe 
platform  upon  which  to  alight;  in  failing  to 
warn  plaintiff  of  the  dangers  incident  to 
alighting  upon  the  platform;  and  in  failing 
to  exercise  that  extraordinary  diligence  for 
his  safety  to  which  he  was  entitled.     By 


reason  of  the  fall,  ke  has  endured  much  pain 
and  suffering,  and  has  been  permanently 
injured. 

By  amendment  it  was  alleged  as  follows: 
When  J;he  plaintiff  undertook  to  step  from 
the  baggage  car,  he  did  not  know  but  that 
he  was  alighting  from  the  train  in  the  usual 
and  ordinary  manner  by  descending  the  steps 
leading  from  the  car  door  down  to  the  ground, 
nor  did  he  know  that  his  foot  would  step 
onto  a  wooden  platform  level  with  the  door 
of  the  baggage  car.  He  therefore  undertook 
to  step  forward.  Intending  to  bring  his  foot 
down  as  he  usually  alighted  from  a  passen- 
ger car.  Under  these  circumstances  his 
foot  came  suddenly  in  contact  with  the  plat- 
form, while  his  heel  went  down  into  the 
9pace  between  the  car  and  the  platform,  caus- 
ing him  to  lose  his  balance  and  fall  partly 
on  the  platform  and  partly  into  such  space. 

The  defendant  filed  a  general  demurrer  to 
the  petition.  It  was  overruled,  and  the  de- 
fendant excepted. 

Jos.  B.  &  Bryan  Gumming  and  Jas.  M« 
Hull,  Jr.,  for  plaintiff  in  error.  Alvin  O. 
Golucke  and  Jas.  Davison,  for  defendant  in 
error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  1,  2.  In  Southern  Ry.  Co.  v.  Reeves, 
116  Ga.  743,  42  S.  E.  1015,  it  was  held  that 
ordinarily  it  Is  no  part  of  the  duty  of  the 
employes  of  a  railway  company  in  <diarge 
of  a  passenger  train  to  physically  assist  pas- 
sengers to  alJght  theroifrom;  but  that  the 
duty  of  rendering  such  assistance  may  arise 
from  special  circumstances.  A  like  ruling 
was  made  in  Cent.  Ry.  Co.  t.  Madden,  135 
Ga.  205,  69  S.  E.  165,  31  L.  R.  A.  (N.  S.)  813, 
where  a  sick  passenger  complained  of  im- 
proper treatment  In  Southern  Ry.  Co.  y. 
Hobbs,  118  Ga.  227,  45  S.  B.  23,  63  L.  EL  A. 
68,  Chief  Justice  Simmons,  in  delivering  the 
opinion,  said  that  there  was  much  respec- 
table authority  for  the  proposition  that 
where  a  passenger  is  manifestly  aged,  infirm, 
sick,  or  of  defective  eyesight,  it  becomes  the 
duty  of  the  railway  carrier  to  render  to 
him  or  her  such  assistance,  provided  that 
the  servants  of  the  carrier  know,  or  by  rea- 
sonable attention  to  their  duties,  ought  to 
discover  the  fact  of  such  Infirmity.  The 
authorities  which  he  cited  fully  support  the 
position  announced,  both  by  reasoning  and 
by  citation  of  adjudicated  cases.  In  3  Thomp. 
Neg.  fi9  2845,  2846,  2847,  the  learned  author 
strongly  declares  the  position,  and  severely 
criticises  the  decisions  of  some  courts.  See. 
also,  Ray  on  Passenger  Carriers,  fi  67;  2 
Shear.  &  Red.  Neg.  (5th  Ed.)  ft  510;  1  Fetter 
on  Carriers  of  Passengers,  H  106,  108;  2 
Hutch.  Car.  (8d  Ed.)  H  982,  003. 

[1]  The  underlying  principle  Is  that  a  carri- 
er of  passengers  is  bound  to  use  extraordinary 
care  for  their  safety  in  connection  with  their 
carriage  and  discharge;  tliat  what  such  care 
requires  to  be  done  depends  on  the  facts  of 
the  case;    and  that  if  a  passenger  is  manl- 
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festlj  Infirm,  sick,  or  blind,  and  this  is  known 
to  the  servants  of  the  carrier,  or  ought  to  be 
discovered  by  reasonable  attention  to  their 
duties,  extraordinary  care  must  be  used  in 
the  li^ht  of  such  fticts. 

In  Daniels  v.  Western  St  Atlantic  R.  Co., 
96  Ga.  786,  22  S.  E.  956,  the  case  was  decided 
on  headnotes.  It  was  said  that  "If,  under 
any  circumstances,  a  railroad  company  is 
under  a  duty  to  render  an  infirm  passen- 
ger physical  personal  assistance  in  alighting 
from  a  train,"  yet  as  the  evidence  failed  to 
show  such  a  state  of  facts  as  would  require 
the  rendering  of  such  assistance  to  the  plain- 
tifl^,  the  verdict  was  right  on  the  substantial 
merits  of  the  case,  and  if  the  charge  com- 
plained of  was  erroneous,  it  did  not  require 
a  new  trial.  The  reporter's  statement  of 
facts  shows  that  the  testimony  for  Uie  plain- 
tiff was  that  she  was  Infirm  and  weak  in 
her  hands,  on  account  of  rheumatism;  that 
her  son  helped  her  on  the  train,  and  a  color- 
ed porter  helped  her  on  the  car  where  she 
rode;  and  that  her  son  told  this  porter  that 
she  was  sick  and  would  need  help  in  getting 
off  the  car,  and  the  porter  said  he  would 
help  her.  No  notice  of  the  plaintiff's  con- 
dition was  given  to  the  conductor.  For  the 
defendant  it  appeared  that  neither  the  con- 
ductor, his  flagman,  nor  the  baggage  master 
knew  anything  about  the  infirmity  of  the 
plaintiff.  The  decision  is  criticised  in  2 
Shear.  &  Red.  on  Negligence  (5th  Ed.)  S  510, 
sote  4.  In  Western  &  Atlantic  R.  Co.  v. 
Earwood,  104  Ga.  127,  29  S.  E.  913  (a  de- 
cision by  five  Justices),  the  principle  above 
stated  was  recognized;  but  it  was  held  that 
a  voluntary  promise  by  a  conductor  to  aid  a 
passenger  in  getting  off  of  a  railroad  car  at 
a  certain  station  did  not  impose  upon  the 
company  any  liability  for  a  failure  of  the 
conductor,  after  reaching  such  station,  to 
enter  the  car  and  assist  the  passenger  from 
her  seat  to  the  place  of  exit  from  such  car, 
where  it  did  not  appear  that  the  conductor 
had  notice  of  any  condition  of  the  passenger 
'or  circumstances  which  would  render  such 
assistance  necessary.  Here  the  passenger 
was  alleged  to  have  been  received  with  full 
knowledge  of  his  blind  and  unattended  con- 
dition, and  it  was  alleged  that  a  promise  of 
assistance  was  given. 

[2]  3.  It  was  argued  that  the  conduct  of 
the  conductor,  if  negligent,  was  not  the  proxi- 
mate cause  of  the  plaintiff's  injury.  It  was 
alleged  that  the  train  was  stopped  with  the 
car  used  partly  for  baggage  and  express  pur- 
poses and  partly  for  passengers  opposite  a 
platform  which  was  about  on  a  level  with 
the  door  through  which  baggage  was  deliver- 
ed; that  the  conductor  not  only  failed  to 
render  the  plaintiff  assistance,  as  he  had 
promised  to  do,  with  full  knowledge  of  the 
plaintiff's  blindness,  but  when  a  passenger 
tried  to  assist  the  plaintiff  to  alight  In  the 
usual  manner  by  going  down  the  steps  of 


the  car  in  which  he  was  riding,  the  conductor 
directed  that  the  plaintiff  be  carried  through 
the  next  car  which  was  the  express  car,  and 
from  wliich  the  only  mode  of  egress  was  by 
means  of  a  way  surrounded  by  baggage  and 
packages,  and  through  an  unusual  door,  upon 
a  slippery  platform  of  unusual  height  for 
passengers  to  alight  upon,  and  with  a  vacant 
space  between  the  car  and  the  platform. 

[3]  It  cannot  be  said,  as  matter  of  law, 
that  if  the  conductor  neglected  his  duty  to 
assist  the  plaintiff,  and,  upon  seeing  a  fellow 
passenger  undertake  to  help  him,  directed  the 
plaintiff  to  be  carried  into  a  position  of 
greater  danger,  with  no  warning  or  assistance 
to  accomplish  a  safe  alighting,  this  was  not 
the  proximate  cause  of  the  injury.  Nor  can 
it  be  declared,  on  demurrer,  that,  under  such 
circumstances,  the  company  could  escape 
liability  because  the  fellow  passenger,  who 
was  aiding  the  plaintiff,  failed  to  warn  him 
of  the  peril.  No  positive  act  of  the  other 
passenger  intervened  between  the  negligence 
of  the  defendant's  conductor  and  the  injury, 
causing  the  latter  and  breaking  its  connec- 
tion with  the  former. 

Several  of  the  decisions  cited  in  the  brief 
of  counsel  for  the  plaintiff  in  error  were  in 
cases  of  injured  employ^,  and  none  of  them 
are  controlling  of  that  now  under  considera- 
tion. The  present  case  is  one  for  submission 
to  the  jury,  under  proper  instructions,  and 
the  judge  correctly  overruled  the  general  de- 
murrer. 

Judgment  afiirmed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 


CU7  Ga.  870) 
FULLER  T.  COREISR  MOTOR  CAR  CO. 
(Supreme  Court  of  Georgia.    Jan.  11,  1912.) 

(SyUdhuM  by  the  Court,) 

CORPOBATIONS    (f    110*)— STOCK    ISSTTS— CAN- 
CELLATION—INJUNCTION. 

The  petition  does  not  set  forth  a  case  en- 
titling the  plaintiff  to  the  relief  sought,  and  it 
should  have  been  dismissed  upon  general  de- 
murrer. 

[Bd.  Note.— For  other  cases,  see  Corpora- 
tions, Dec  Dig.  I  no,*] 

Error  from  Superior  Court,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Action  by  the  Corker  Motor  Car  Company 
against  M.  Z.  L.  Fuller.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

W.  A.  Fuller,  for  plaintiff  in  error.  Bvins 
&  Spence  and  Jerome  Moore,  for  defendant 
in  error. 

BECK,  J.  The  Corker  Motor  Car  Com- 
pany filed  an  equitable  petition  against  M. 
Z.  L.  Fuller,  and  alleged,  in  substance:  That 
at  the  time  the  plaintiff  company  was  being 
organized  Fuller  represented  to  the  organ-' 
izers  that  he  had  a  contract  with  the  Haynes 
Automobile  Company  of  Indiana,  which  was 


*Por  otber  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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reasonably  worth  $5,000,  and  proposed  to 
transfer  the  same  to  the  plaintiff  corpora- 
tion for  15,000  of  stock  In  said  company; 
that  his  offer  was  accepted,  and  the  stock 
was  issued  to  him;  "that  when  the  time 
came  for  M.  Z.  L.  Fuller  to  transfer  and 
assign  his  contract  with  the  Haynes  Auto- 
mobile Company  to  the  Corker  Motor  Car 
Company,  as  he  had  agreed  to  do,  he  pro- 
duced a  printed  form  of  contract  which  he 
stated  embodied  all  the  terms  and  conditions 
of  the  original  contract  existing  between  him 
and  the  Haynes  Automobile  Company,  cov- 
ering the  Southern  territory,  and  which  was 
binding  and  of  full  force  and  effect  between 
them;  [and]  that  said  Haynes  Automobile 
Company^  would  make,  at  his  instance  and  re- 
quest, a  like  contract  with  your  petitioner 
direct,  In  lieu  of  the  contract  which  existed 
between  him  and  that  company/*  Petitioner 
further  alleged  that,  "relying  upon  such  rep- 
resentations, it  agreed  to  take  a  contract  di- 
rect, and  did  receive  a  contract  made  with 
the  Haynes  Automobile  Company";  but  It 
has  since  discovered  that,  at  the  time  B\iller 
represented  that  he  had  a  contract  with  the 
Haynes  Company,  he  had  no  siich  contract, 
but  was  an  agent  In  the  employment  of  that 
company,  sent  to  this  territory  for  the  pur- 
pose of  placing  such  a  contract.  The  peti- 
tion also  contains  the  following  allegations: 
"(18)  That  on  or  about  May  23,  1910,  at  a 
regrUar  meeting  of  the  board  of  directors,  a 
motion  was  made  and  carried  that,  whereas 
the  said  BMUer  was  grossly  Incompetent  of 
performing  the  duties  of  sales  manager  of  the 
company  [the  petitioner],  his  position  as 
sales  manager  should  cease  on  May  31,  1910, 
and  that  his  compensajtlon  for  the  same 
should  cease  on  the  same  date.  (14)  That 
since  that  time,  to  wit,  June  15,  1910,  the 
said  Fuller,  although  having  been  discharged 
by  the  board  of  directors  and  his  salary  dis- 
continued, still  continues  to  assert  his  au- 
thority as  sales  manager  and  has  given  and 
is  giving  the  officers  of  said  company  all 
manner  of  trouble,  in  that  he  stays  around 
the  place  of  business  of  the  company,  gives 
orders  to  the  clerks,  stenographers,  and  help 
In  general,  and  persists  in  answering  the 
mall,  and  in  general  making  himself  ob- 
noxious to  every  one  concerned,  to  the  great 
Injury  to  the  business  of  the  Corker  Motor 
Car  Company."  Petitioner  prays  for  a  decree 
canceling  the  stock  Issued  to  Fuller,  and  that 
he  be  enjoined  from  Interfering  with  the 
business  and  affairs  of  petitioner  In  the  man- 
ner alleged.  The  court  overruled  a  general 
demurrer  to  the  petition,  and  the  defendant 
excepted. 

The  petition  does  not  set  forth  a  case  en- 
titling the  plaintiff  to  relief  In  a  court  of 
equity,  and  the  general  demurrer  to  the  same 
should  have  been  sustained.  While  it  Is  true, 
according  to  the  allegations  in  the  petition, 
that  the  statement  of  the  defendant  first 
made  to  the  proposed  Incorporators  of  the 
Corker  Motor  Car  Company,  to  the  effect 


that  "he  was  the  owner  of  a  contract  from 
the  Haynes  Automobile  Company,"  was  not 
true,  and  he  was  not  in  a  position,  at  the 
time  this  statement  was  made,  to  transfer 
said  contract  to  the  company  as  organized, 
or  then  to  be  organized,  and  that  this  fact 
would,  upon  its  discovery,  have  justified  the 
incorporators  In  then  refusing  to  deliver  the 
stock  to  Fuller,  If  it  had  not  already  been 
delivered,  or  In  demanding  its  return  and 
cancellation  if  it  had  be^i  delivered,  they 
did  not  take  either  of  these  steps ;  but,  stt&r 
the  defendant  had  produced  a  printed  form 
of  contract  which  he  stated  embodied  all  the 
conditions  of  the  original  contract  between 
him  and  the  Haynes  Automobile  Company, 
upon  his  representation  that  the  Haynes 
Company  would  make  a  like  contract  directly 
with  petitioners,  petitioners  proceeded  to  ne- 
gotiate with  the  Haynes  Company,  with 
which  company  it  is  a  necessary  inference 
from  the  petition  that  they  were  brought  into 
relations  through  the  defendant  lilmself  and 
his  existing  connection  with  the  last-named 
company.  The  plaintiff  company  was  or- 
ganized for  the  purpose  of  selling  automo- 
biles. They  desired  a  contract  with  a  motor 
car  company.  They  obtained  the  contract 
they  desired  with  the  Haynes  Company,  the 
very  company  with  which  the  defendant  in 
the  first  instance  had  proposed  to  secure 
them  a  contract  It  is  true  he  had  proposed 
to  secure  it  by  transferring  a  contract  which 
he  untruthfully  represented  to  be  already  in 
his  possession;  but,  it  subsequently  appear- 
ing that  he  did  not  have  it,  he  proposed  to 
put  the  plaintiff  company  in  the  way  of  get- 
ting the  contract  They  acted  upon  his  sug- 
gestion in  regard  to  the  matter;  they  availed 
themselves  of  the  defendant's  knowledge  of 
the  Haynes  Automobile  Company's  desire  to 
have  an  agency  for  the  handling  of  automo- 
biles in  this  territory.  The  only  difference 
between  what  the  plaintiffs  received  and  that 
which  they  expected  to  receive  from  the  de- 
fendant was  a  direct  contract  with  the 
Haynes  Company,  Instead  of  a  transferred 
contract  There  is  no  suggestion  that  the 
contract  which  was  finally  made  with  the 
Haynes  Company  was  not  as  desirable  and  as 
valuable  as  the  one  which  the  defendant  had 
proposed  to  transfer  to  them.  It  does  not 
appear  that  the  plaintiff  company  could  have 
secured  this  contract  with  the  Haynes  Com- 
pany but  for  the  knowledge  of  the  defendant 
as  to  the  situation  of  the  Haynes  Company 
and  his  advice  and  representation.  And  we 
do  not  think  that  the  plaintiff,  having  secured 
the  contract  with  the  Haynes  Company  un- 
der the  circumstances  shown  in  the  petition, 
is  entitled  to  have  the  stock  issued  to  Fuller 
surrendered  up  and  canceled,  as  it  prays.  In 
this  connection,  see  the  case  of  Forlaw  v. 
Augusta  Naval  Stores  Co.,  124  Ga.  261,  52 
S.  E.  898.  Moreover,  It  appears  that  this 
contract  with  the  Haynes  Company  was  a 
profitable  one,  and  that  after  it  was  made 
the  defendant  in  this  case  acted  as  a  sales 
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manager  for  the  plaintiff  company,  and  was 
finally  dismissed  from  that  position,  not  be- 
cause of  his  misrepresentations  in  regard  to 
the  contract  with  the  Haynes  Company,  bnt 
on  the  ground  that  he  was  incompetent  to 
perform  the  duties  pertaining  to  that  posi- 
tion. 

Nor  do  we  think  that  the  bill  should  have 
been  retained  for  the  purpose  of  granting  in- 
juncUve  relief  against  Fuller,  on  the  ground 
that  he  was  int^rferiilg  with  the  affairs  of 
the  plaintiff  company,  their  employes  and 
agents.  The  petition  failed  to  allege  facts 
authorizing  an  lulianction. 

Among  other  deficiencies,  it  is  not  dis- 
tinctly alleged  that  the  defendant  has  been 
notified  of  the  fact  of  his  dismissal,  nor 
tiiat  he  has  been  requested  to  remain  away 
from  the  office  or  to  desist  from  the  acts 
which  are  set  forth  as  the  basis  of  the  com- 
plaint against  him. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HILL,  J^  not  presiding. 


(187  Ga.  4S2) 

RICHARDSON  v.  PERRIN. 
(Bvpreme  Court  of  Georgia.    Jan.  12,  1912.) 

fSyUdbus  hy  the  Court,) 

1.  RsroBMATioN   or    Instruments   (}   36*)— 
Pleading— Petition. 

-An  equitable  petition  alleged,  in  brief,  as 
follows:  The  pertiea  entered  into  a  contract 
giviag  to  the  plaintiff  an  option  to  purchase 
certain  land,  the  lines  of  which  were  a^eed  up- 
on, except  one;  and  as  to  it  the  beginnmg  point 
was  fixed,  and  its  general  direction  agreed  up- 
on, so  that  it  should  intersect  with  a  certain 
line,  and  thus  its  terminus  could  be  readily  as- 
certained. In  reducing  the  contract  to  writ- 
ing, by  mutual  mistake  of  law  on  the  part  of 
the  parties  and  also  of  the  scrivener,  the  de- 
scription inserted  did  not  carry  out  the  intention 
of  toe  parties,  and  was  too  yague  to  suflScient- 
ly  describe  the  land.  For  reasons  set  out,  the 
owner  of  the  land  would  obtain  an  unconscien- 
tious advantage  if  the  plaintiff .  were  not  per* 
mitted  to  reform  the  contract.  HM,  that  the 
petition  was  not  subject  to  general  demurrer. 

(a)  The  petition  was  not  subject  to  the  spe- 
cial demurrer  filed,  on  the  grounds  therein  con- 
tained. 

[ESd.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  IMg.  f}  141-146;  Dec. 
IMg.  «36.*1 

2.  Reformation    of   Instruments   (}   36*)—' 
Pleading — Neolioence  of  Plaintiff. 

No  such  negligence'  on  the  part  of  the 
plaintiff  appeared  on  the  face  of  the  petition  as 
to  render  It  demurrable  on  that  ground. 

[Ed.  Note.*-For  other  cases,  see  Reformation 
of  Instruments,  Cent  TKg.  ||  141-146;  Dec. 
Dig.  §  36.*] 

8.  Reformation  of  Instbuments  (|  32*)— 
Time  to  Sue— Provision  of  Contract. 
If  an  option  to  purchase  the  land  was  giv^ 
en,  and  within  such  time  he  elected  to  purchase 
it  and  offered  the  purchase  money  to  the  de- 
fendant, who  refused  to  carry  out  the  contract, 
the  expiration  of  the  time  for  the  exercise  of 
the  option  would  not  destroy  the  right  of  the 
plaintiff  to  file  an  equitable  petition  to  reform 


the  contract  as  to  an  insufficient  description  of 
the  land. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Dec.  Dig.  S  32.*] 

4.  Reformation    of  Instruments   (S   36*>— 

Pleading— Petition. 

An  allegation  that  the  plaintiff  had  bar- 
gained the  land  covered  by  the  contract  for  a 
profit  of  $1,400,  but  could  not  carry  out  the 
sale  if  the  defendant  could  take  advantage  of 
the  mistake  in  reducing  the  contract  to  writing, 
tended  to  show  that  a  gross  injustice  would  be 
done  to  the  plaintiff  and  that  the  defendant 
would  obtain  an  unconscientious  advantage, 
and  was  not  demurrable  as  irrelevant  and  im- 
material. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Dec  Dig.  {  86.*] 

Error  from  Superior  Court,  Egbert  Comity ; 
D.  W.  Meadow,  Judge. 

Action  by  L.  L.  Richardson  against  G.  G. 
Perrin.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

G.  G.  P&Tin  and  L.  It,  Richardson  entered 
into  a  written  contract,  which  contained 
the  following:  "Said  second  party  has  this 
day  rented  from  first  party,  for  the  years 
1905, 1906, 1907,  1908,  and  1909,  the  f oUowing 
lands:  All  that  part  of  lands  on  the  public 
road  leading  to  Elberton  from  Carpenter'* 
Mill  [beginning]  at  a  certain  piece  of  woods 
Just  south  of  C.  W.  Morris's  home,  thence 
running  a  westerly  direction  to  the  pasture 
fence  on  west  side  of  pasture,  and  thence 
following  the  line  a  southerly  direction  and 
back  to  the  public  road,  and  then  down  said 
road  to  the  beginning  point"  After  certain 
oUier  terms,  not  material  here,  the  contract 
continued:  "In  addition  to  the  foregoing,  the 
following  special  agreement  is  entered  into 
between  the  parties:  It  is  further  agreed 
that  sliould  said  I^  L.  Richardson  choose  to 
purdiase  200  acres  on  the  upper  end  of  the 
above  lands  at  the  end  of  three  years  from 
the  first  of  this  lease,  he  has  the  privil^e  of 
doing  so  at  the  price  of  fifteen  dollars  ($15.00) 
per  acre,  said  Richardson  to  pay  $lfiQOJ00 
cash,  balance  as  agreed  upon  at  the  time.'* 
This  contract  was  signed  by  both  parties. 

Richardson  filed  an  equitable  petition 
against  Perrin,  seeking  to  have  the  contract 
so  reformed,  so  as  to  express  the  true  agree- 
ment of  the  parties  as  to  the  land  covered 
by  the  option.  He  alleged,  among  other 
things,  as  follows:  Prior  to  the  execution 
of  the  written  contract,  it  was  distinctly 
agreed  between  the  parties  to  what  were  the 
exact  boundaries  of  the  land,  except  as  to 
precisely  where  the  line  beginning  at  a  cer- 
tain piece  of  woods  Just  south  of  C.  W. 
Morris*  house  and  running  thence  in  a  west- 
erly direction  to  the  pasture  fence  on  the 
v^est  side  of  the  pasture  should  intersect 
the  line  between  the  land  of  Perrin  and  that 
of  W.  J.  Eavenson,  so  as  to  cut  off  exactly 
200  acres.  In  the  absence  of  a  survey  this 
point  of  Intersection  could  not  be  fixed;  but 
the  point  from  which  this  line  was  to  begin 


•For  other  etuMs  bm  same  topic  and  Mctlon  NUMBER  in  Deo.  Dig.  4b  Am.  Dig.  Key  No.  Serleo  4b  Rep'r  Indexes 
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and  the  direction  !t  was  to  take  were  agreed 
upon,  and  no  mistake  could  be  made  In  thus 
ascertaining  the  exact  tract  covered  by  the 
option.  Perrin  owned  a  tract  of  land  con- 
taining over  400  acres,  and  the  line  described' 
as  beginning  at  a  piece  of  woods  just  south 
of  Morris'  house,  and  1-unnlng  in  a  westerly 
direction  to  the  pasture  fence  on  the  west 
side  of  the  pasture,  was  the  line  that  would 
separate  the  land  covered  by  the  option  and 
the  other  land  of  Perrin.  The  contract  of 
option,  as  agreed  upon  between  the  parties, 
covered  the  following  tract  of  land:  Begin- 
ning at  the  piece  of  woods  Just  south  of  G. 
W.  Morris'  house,  and  running  in  a  westerly 
direction  to  the  pasture  fence  on  the  west 
side  of  the  pasture,  Intersecting  the  line 
between  G,  G.  Perrin  and  W.  J.  Eavcnson  at 
the  point  where  200  acres  would  be  cut  off 
the  southern  end  of  the  whole  Perrin  tract 
by  following  the  lines  ftom  this  point  of 
intersection  between  said  G.  G.  Perrin  and 
the  adjacent  landowners,  viz.,  W.  J.  Eaven- 

son,  Adams,  and  the  estate  lands  of 

J.  W.  Tibbets,  to  the  public  road  leading 
from  Mberton  to  Carpenter's  mill,  thence 
down  said  road  to  the  beginning  point,  in 
315th  district  G.  M.,  county  of  Elbert,  state 
of  Georgia,  containing  200  acres.  The  con- 
tract was  written  by  T.  W.  Campbell,  a  book- 
keeper, who  was  not  acquainted  with  such 
work,  "and,  by  accident  and  mistake  of  both 
parties  thereto,  did  not  sufficiently  describe 
the  premises  so  optioned,  but  tha£  petitioner 
in  good  faith  made  this  contract  of  lease 
and  option  to  cover  the  premises  described, 
*  *  *  and  it  was  agreed  between  him  and 
the  said  G.  G.  Perrin,  and  that  the  insufficien- 
cy of  description  was  not  discovered  by  either 
party  until  said  G.  G.  Perrin  refused  to  accept 
the  purchase  price  and  make  petitioner  a  deed, 
and  when  the  matter  was  referred  to  their 
respective  counsel.  Petitioner  alleges  that 
there  was  an  honest  mistake  of  law  as  to 
the  effect  of  said  contract  of  lease  and  option 
on  the  part  of  both  contracting  parties,  be- 
cause of  its  inefficient  description,  and  this 
mistake  operates  as  a  gross  injustice  to  this 
petitioner  and  gives  an  unconscientious  ad- 
vantage to  said  G.  G.  Perrin'';  because  the 
plaintiff  would  not  have  leased  the  land  for 
the  term  and  at  the  yearly  rental  agreed  upon, 
without  the  option  to  buy  at  the  expiration 
of  three  years,  which  was  a  part  of  the  con- 
sideration of  the  lease;  because,  further,  he 
had  made  valuable  improvements  on  the 
land,  by  building  a  storehouse  at  a  cost  of 
$100  and  making  other  improvements  not  re- 
quired of  a  lessee;  and  because  of 'the  fact 
that  he  bargained  this  200  acres  to  a  person 
named  for  the  sum  of  $4,400,  thereby  making 
a  clear  profit  of  $1,400,  to  which  he  was 
Justly  entitled,  and  which  he  would  have 
received  but  for  the  insufficiency  of  descrip- 
tion in  the  written  contract,  and  the  taking 
advantage  thereof  by  Perrin.  "Petitioner 
alleges  that  T.  W.  Campbell,  the  draftsman 
of  the  contract  of  lease  and  option,  made  a 


mistake  of  law  in  making  this  insufficient 
description  of  the  premises  so  as  to  carry  out 
the  real  intention  of  the  parties,  and  out  of 
this  mistake  a  gross  injustice  has  been  done 
petitioner  and  an  unconscientious  advantage 
has  been  given  said  G.  G.  Perrin."  Within 
the  time  fixed  by  the  contract  he  tendered 
to  the  defendant  the  amount  of  the  purchase 
price  and  called  on  him  to  comply  with  the 
contract,  which  the  defendant  refused  to  do. 
On  demurrer  the  petition  was  dismissed. 
The  plaintiff  excepted. 

Geo.  0.  Grogan,  for  plaintiff  in  error.  Sam 
L.  Olive,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facta  as 
above).  [1]  1.  The  defendant,  who  was  an 
owner  of  land,  entered  into  a  written  con- 
tract with  the  plaintiff  to  lease  to  the  latter 
certain  land  for  five  years,  with  an  option 
on  the  part  of  the  lessee  to  purchase  200 
acres  after  the  expiration  of  three  years 
from  the  beginning  of  the  lease.  The  plain- 
tiff filed  an  equitable  petition,  seeldng  to 
compel  the  defendant  to  specifically  perform 
the  agreement  to  sell.  It  was  held  that  the 
description  of  the  land  to  be  sold  was  too 
indefinite  to  authorize  a  decree  of  specific 
performance.  Richardson  v.  Perrin,  133  Ga. 
721,  66  S.  E.  899.  The  plaintiff  then  filed 
the  present  petition,  seeking  to  have  the 
written  contract  so  reformed  as  to  express 
what  he  alleged  was  the  actual  agreement 
between  the  parties  as  to  the  description  of 
the  land  to  be  sold.  Construed  as  setting  up 
a  mistake  of  fact,  the  allegations  of  the 
petition  were  insufficient.  It  was  not  alleged 
distinctly  that  the  parties  Intended  to  put 
any  particular  words  of  description  Into  the 
contract  and  failed  to  do  so  by  reason  of 
accident  or  mistake,  or  that  they  did  not 
know  what  was  in  the  written  contract,  or 
what  instructions  were  given  by  them  to  the 
scrivener  as  to  putting  some  particular  thing 
into  the  contract,  which  he  omitted  to  do  by 
accident  or  mistake.  But  construed  as  set- 
ting up  a  mistake  of  law,  the  petition  was 
sufficient  to  withstand  the  grounds  of  the 
demurrer  which  were  urged  against  it  An 
honest  mistake  of  law  as  to  the  effect  of  an 
instrument  on  the  part  of  both  contracting 
parties,  when  such  mistake  operates  as  a  gross 
injustice  to  one,  and  gives  an  unconscientious 
advantage  to  the  other,  may  be  relieved  in 
equity.  Civil  Code  1910,  §4576;  Rogers  v. 
Atkinson,  1  Ga.  12;  Dolvin  v.  American  Har- 
row Co.,  125  Ga.  699,  54  S.  H.  706.  In  Collier 
V.  Lanier,  1  Ga.  238,  it  was  held:  "Where 
an  instrument  is  drawn  and  executed,  which 
professes  and  is  intended  to  carry  into  exe- 
cution an  agreement,  whether  in  writing  or 
by  parol,  previously  entered  into,  but  which, 
by  mistake  of  the  draftsman,  either  as  to  fact 
or  law,  does  not  fulfill,  or  which  violates 
the  manifest  intention  of  the  parties  to  the 
agreement,  equity  will  correct  the  mistake, 
so  as  to  produce  a  conformity  of  the  instru- 
ment to  the  agreement"    This  principle  as 
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to  a  mistake  of  law  In  the  draftsman  has 
been  codified  in  section  4577  of  the  Civil 
Code  of  1910.  See,  also,  Wyche  v.  Green,  11 
Ga.  159.  It  is  not  meant  that  If  a  person 
knows  that  a  material  portion  of  an  agree- 
ment Is  omitted  from  the  written  contract, 
but  relies  on  the  parol  promise  of  another 
to  carry  that  part  of  the  agreement  Into 
effect,  he  can  afterwards  have  the  Instrument 
corrected  by  inserting  such  provision.  Ligon 
y.  Rogers,  12  Ga.  281.  There  is  a  clear  dis- 
tinction between  adding  provisions  to  a  writ- 
ten contract  by  parol,  and  making  a  contract 
speak  what  the  parties  intended  it  should 
express,  and  thought  It  did  legally  express, 
when  they  executed  it. 

In  the  present  case  it  was  alleged  that  all 
of  the  lines  of  the  land  covered  by  the  option 
were  agreed  upon  prior  to  the  making  of  the 
written  contract,  save  one,  and  it  was  to 
begin  at  a  certain  point  and  run  In  a  west- 
erly direction  until  it  intersected  with  a  line 
fence  at  a  point  which  would  Include  within 
the  boundaries  200  acres;  that  this  was 
sufficient  to  define  the  land;  that  the  parties 
undertook  to  express  in  writing  the  contract, 
and  both  honestly  believed  that  the  descrip- 
tion as  written  was  sufficient  to  define  such 
land;  and  that,  by  mutual  mistake  of  law, 
by  both  of  the  parties  and  the  scrivener, 
the  written  contract  did  not  express  the 
actual  contract  by  sufficiently  describing  the 
land  thus  agreed  to  be  included  in  the  option. 
The  allegations  were  sufficient  to  withstand 
a  general  demurrer.  Whether  in  some  re- 
spects the  petition  may  have  been  subject 
to  special  demurrer,  so  as  to  require  ihore 
fullness  of  allegation,  need  not  be  considered. 
A  special  demurrer  was  filed,  attacking  vari- 
ous paragraphs  of  the  petition;  but  the  peti- 
tion and  its  paragraphs  were  not  subject  to 
be  dismissed  for  any  of  the  reasons  set  up 
therein. 

[2\  2.  No  such  negligence  on  the  part  of 
the  plaintiff  appears  on  the  face  of  his  peti- 
tion as  to  authorize  a  dismissal  on  that 
ground.  Civil  Code  1910,  f  4571.  Some  cases 
in  this  court  have  gone  quite  far  in  the 
direction  of  denying  equitable  relief  to  a 
party  who  claimed  that  he  thought  a  certain 
provision  or  agreement  was  included  in  a 
written  contract,  but  failed  to  read  it  without 
any  sufficient  cause  therefor.  But  they  do 
not  control  thla  case.  In  which  a  mistake  of 
law  on  the  part  of  the  parties  to  the  contract 
and  the  draftsman  Is  alleged. 

[3]  8.  It  was  urged  that,  because  the  time 
for  asserting  the  option  had  expired,  there 
was  no  contract  to  reform,  and  the  equitable 
petition  seeking  reformation  was  therefore 
demurrable.  We  cannot  concur  in  this  posi- 
tion. If  the  contract  should  be  reformed,  it 
would  stand  as  if  originally  so  written,  as 
between  the  parties.  It  was  alleged  that 
within  the  time  prescribed  by  the  contract 
the  plaintiff  elected  to  purchase  the  land. 


and  tendered  payment  therefor,  and  that 
the  defendant  refused  to  carry  out  the  con- 
tract It  is  the  exercise  of  the  option,  not 
the  reformation  of  the  contract,  which  must 
take  place  within  the  time  limited.  If  the 
contract  fixes  a  limit. 

[4]  4.  There  was  no  error  in  refusing  to 
strike  from  the  petition  the  allegation  in  re- 
gard to  the  contract  made  by  the  plaintiff 
to  sell  the  land  at  a  profit  of  $1,400,  and  his 
inability  to  carry  out  such  contract  because 
of  the  refusal  of  the  defendant  to  convey 
the  land  to  him.  This  tended  to  show  that 
the  land  was  of  greater  value  than  that  con- 
tracted to  be  paid  for  it,  and  that  a  gross 
injustice  would  be  done  the  plaintiff,  and  the 
defendant  would  obtain  an  unconscientious 
advantage,  tf  he  were  permitted  to  refuse 
to  carry  out  the  contract  as  made,  and  if  it 
were  not  reformed. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 


Oai  Oa.  482) 

JONES  v.  SOUTHERN  RY.  00. 
(Supreme  Coort  of  Georgia.    Jan.  12,  1912.) 

(SyUalMM  hy  the  Court.) 

Nbw  Tbial  (§  159*)— Evidence. 

The  action  being  for  the  negligent  homicide 
of  the  plaintiff's  husband,  and  there  bein^  no 
compIaiDt  that  any  error  of  law  was  committed 
upon  the  trial,  and  the  jury  being  authorised 
to  find  from  the  evidence  that  the  plaintiffs 
husband  couldj  by  the  exercise  of  ordinary 
care,  have  avoided  the  consequences  to  himself 
of  the  defendant's  negligence,  it  cannot  be  said 
that  a  verdict  in  favor  of  the  defendant  was 
without  evidence  to  support  it,  and  therefore 
the  judge  did  not  err  in  reusing  to  grant  a 
new  trial. 


[Ed.  Note.— For  other 
Dec.  Dig.  i  159.*] 


cases,  see  New  Trial, 


Ehrror  from  Superior  Court,  filbert  County; 
D.  W.  Meadow,  Judge. 

Action  by  Carrie  Jones  against  the  South- 
em  Railway  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Aiflrmed. 

P.  P.  Proflat,  for  plaintiff  in  error.  Geo.  O. 
Grogan,  T.  J.  Brown,  and  A.  G.  ft  Jtllian  Mc- 
Curry,  for  defendant  in  error. 

FISH,  C  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  HILL,  J.,  not  presid- 
ing. 

(137  Ga.  438) 

T.  J.  LINDER  &  SONS  et  aL  t.  HABT- 
'      WELL  BANK  et  al. 

(Supreme  Court  of  Georgia.    Jan.  12,  1912.) 
(8yUabu%  ly  the  Court.) 

iNTEBtOOUTOBY   INJUNCTION. 

There  was  no  error  in  refusing  to  grant  an 
ioterlocntory  injunction  in  this  case. 

Error  from  Superior  Court,  Hart  County ; 
D.  W.  Meadow,  Judge. 


•For  otlier  cubm  see  lame  topic  and  foctloii  NUMBER  In  Dec.  Dig.  4b  Am.  Dig.  K«y  No.  Serieo  4b  Bep'r  InAoKM 
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Action  by  T.  J.  Llnder  ft  Sons  and  others 
against  the  Hartwell  Bank  and  others.  From 
an  order  refusing  an  interlocutory  injunction^ 
plaintiffs  bring  error.    Affirmed. 

A.  Q.  &  Julian  McCurry,  for  plaintiffs  in 
error.  Jas.  H.  Skelton  and  W.  L.  Hodges, 
for  defendants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  HII/L,  J.,  not  pre- 
siding. 


(137  Ga.  484) 

ZOBN  T.  UPSON  BANKING  &  TRUST  CO. 
(Supreme  Court  of  Georgia.    Jan.  16,  1912.) 

(Sylldbut  "by  the  Court.) 
Appeal  and  Ebbob  (f  977*;— Review— T>is- 

CBETION    OF  TBIAL    ConBT--GEANT    OP   NEW 

Tbial. 

This  being  the  first  grant  of  a  new  trial, 
the  Judgment  of  the  court  below  sustaining  the 
motion  for  a  new  trial  will  not  be  disturbed; 
the  evidence  not  being  such  as  to  demand  a  ver- 
dict in  favor  of  the  party  prevailing  at  the 
trial.  Smith  v.  Maddox-Rucker  Banking  Com- 
pany, 185  Ga.  151,  68  S.  K.  1031. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3863;   Dec.  Dig.  §977.*] 

Error  from  Superior  Court,  Upson  County; 
E.  J.  Reagan,  Judge. 

Action  between  W.  T.  Zom  and  the  Upson 
Banking  &  Trust  Company.  From  a  judg- 
ment granting  a  new  trial,  Zom  brings  error. 
Affirmed. 

J.  Y.  Allen  and  W.  Y.  Allen,  for  plaintiff 
in  error.  M.  H.  Sandwich  and  Bloodworth  & 
Bloodworth,  for  defendant  In  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  HILL,  J.,  not  presid- 
ing. 


qyi  Ga.  4«i) 


BUSH  Y.  BOTKIN. 


(Snpxeme  Court  of  Georgia.    Jan.  16,  1812.) 
(Byttabu^  hy  the  Oouri.) 

1.  COUBTS  (I  190*)— MtTNICIPAi  COITBTB. 

The  bond  of  the  plaintiff  in  certain  certio- 
rari proceedings  instituted  to  set  aside  the  judg- 
ment of  a  mayor's  court,  because  of  its  entire 
failure  to  comply  with  the  provisions  of  the 
act  approved  December  10,  1902  (Acts  1902,  p. 
105),  was  void.  McDonald  v.  Ludowid,  8  Ga. 
App.  654,  60  S.  H  337. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
iMg.  I  190.*1 

2.  CEBTIOBABI   (I   72*)— DlSinSSAIr-JUDGMENT 

oir  Bond. 

The  superior  court,  having  dismissed  the 
writ  of  certiorari  upon  the  ground,  among  oth- 
ers, that  the  bond  was  void,  could  not  enter  a 
valid  judgment  against  the  surety  on  the  bond 
for  costs  in  the  certiorari  proceedings,  and  hav- 
ing erroneously  entered  a  judgment  against  the 
surety,  which  showed  on  its  face  that  it  was  in- 
valid, properly  at  the  next  term,  upon  motion 


of  the  surety  against  whom  judgment  had  been 

entered,  set  aside  the  same. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  H  214-218 ;   Dea  Dig.  f  72.*1 

Error  from  Superior  Court,  Miller  County; 
W.  C.  Worrill,  Judge. 

Action  between  I«  B.  Bush  and  G.  Boykin. 
From  a  judgment  in  the  mayor's  court,  Bush 
brought  certiorari.  From  a  <n«nHgg«i  ot  tbe 
writ,  he  brings  error.    Affirmed. 

W.  I.  Geer,  for  plaintiff  in  error.  P.  D. 
Rich,  for  defendant  tn  error. 

BECK,  J.  Judgment  afiOrmed.  All  the 
Justices  concar.  except  HIIiLp  J.,  not  pre- 
siding. 

037  Oa.  868) 

McCRAT  T.  AJLLEN. 
(Supreme  Court  of  Georgia.    Jan.  11,  1912.) 

(SyllahuM  Ity  the  Court,) 

1.  Appeal  and  Erbob  (§  554*)— Consolidat- 
ed Cases-tExgeftions  bt  Onb  Party-* 
Review. 

Where  three  cases  were,  by  order  of  court 
duly  granted,  consolidated  and  tried  together, 
and  three  of  the  losing  parties  made  separate 
motions  for  new  trials,  all  of  which  were  oTer- 
ruled,  and  only  one  of  the  movants  filed  a  bill 
of  exceptions  bringing  the  case  to  this  court. 
only  the  assignments  of  error  made  in  the  biu 
of  exceptions  and  in  the  motion  for  a  new 
trial  filed  by  the  excepting  party  can  be  con* 
sidered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  554.*] 

2.  Review  on  Appeai*. 

No  errors  of  law  are  complained  of  by  the 
excepting  party,  and  the  evidence  authorised 
the  verdict. 

Error  from  Superior  Court*  Laurens  Coun- 
ty;  J.  H.  Martin,  Judge. 

Action  between  Elizabeth  McCray,  execu- 
tor, and  E.  L.  Allen,  administratrix.  From 
tbe  judgment,  McCray  brings  error.  Af- 
firmed. 

■ 

W.  C.  Davis  and  L  S.  Chappell,  for  phiin* 
tiff  in  error.  Greo.  B.  DavlB»  for  defendant  in 
error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  eoncur,  except  HILLi  J.*  not  pre* 
siding. 


037  Ga.  tfS) 
J.  J.  ft  B.  L.  BOND  &  CO.  V.  McINTIRB. 
(Supreme  Court  of  Georgia.    Jan.  12,  1912.) 

(Byllabu9  ly  the  Court,) 

t.  Appeal  and  Ebbob  ({  1005*)— RxviKW— 
Questions  of  Fact. 

The  only  grounds  of  tiie  motion  for  a  new 
trial  being  tiie  general  grounds,  which  attacked 
the  verdict  as  contrary  to  law  and  evidence 
and  without  evidence  to  support  it,  and  there 
being  sufficient  evidence  to  authorize  the  ver- 
dict, and  the  presiding  judge  having  overruled 
the  motion,   this  court   will  not   reverse   the 


•Vor  other  eM«s  see  mum  topio  and  seotton  NUMBJER  In  Dee.  Die.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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judjTment.  CItH  Code  1910,  §  S604;  Rnaii  v. 
Gunn,  77  Ga.  53;  Rosser,  Armistead  &  Go.  t. 
Darden.  82  Ga.  219,  7  S.  B.  919,  14  Am.  St. 
Rop.  152:  31  Qyc.  1601;  2  Clait  &  Skylea  on 
Agency,  §  537. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  3860-3876,  3918-3950; 
Dec  Dig.  §  1005.*] 

2.  FoRUEB  Decision  Distinquishbd. 

In  Hodgson  v.  Raphael,  105  Ga.  480,  30  S. 
B.  416,  the  evidence  tended  to  show  that  the 
owner  of  a  horse  allowed  his  agent  to  take  the 
animal  to  a  liyery  stable  for  the  purpose  of 
trading  it,  that  the  agent  so  constituted  raf- 
fled the  horse  and  became  the  winner,  and  that 
he  then  sold  it  to  another  person  receiving  a 
part  of  the  purchase  price  in  cash,  and  ac- 
cepting in  satisfaction  of  the  balance  the  can- 
cellation of  a  debt  due  by  himself  to  the  ven- 
dee. In  doing  this  he  apparently  dealt  with  the 
horse  as  his  own.  The  distinction  between  that 
case  and  the  one  at  bar,  as  appears  in  the 
record,  is  dear. 

Error  from  Superior  Court,  Franklin  Coun- 
ty; C.  H.  Brand,  Judge. 

Action  between  J.  J.  &  B.  L.  Bond  &  Co. 
and  C.  D.  Mclntire.  From  the  Judgment,  J. 
J.  &  B.  L.  Bond  &  Co.  bring  error.    Affirmed. 

Worley  Adams  and  L.  J.  Brown,  for  plain- 
tiffs in  error.  W.  R.  Little,  for  defendant  in 
error. 

LUMPKIN,  J.  -  Judgment  affirmed.  All 
tbe  Justices  concur,  except  HILL,  J^  not 
presiding.' 


as?  Ga.  475) 

WALTERS  V.  JOSBT. 
(Supreme  Court  of  Georgia.    Jan.  16,  1912.) 

CSyHahua  hf  ih€  Court.) 

1.  Appeal   and   Ebbob   (§   1050*)— Revisw— 
Habmless  Ebbob— Admission  of  Evidence. 

The  admission  of  irreleyant  evidence, 
nrhich  ia  not  hurtful  to  the  complaining  party, 
affords  no  cause  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4154;   Dec  Dig.  |  1060.*] 

2.  Tbial  (§  39*>--RKCEFnoif  or  Evidence— 
OrFEB  OF  Pboof. 

Where  a  defendant  executor,  in  an  action 
of  complaint  for  land,  set  up  that  the  plaintiff's 
wife,  under  direction  of  the  plaintiff,  had  writ- 
ten a  letter  authorizing  the  sale  of  the  land, 
and  that  the  testatrix  of  the  defendant  had  pur- 
chased it  thereunder  and  paid  the  purchase 
price  in  full,  and  where  the  wife  of  the  plain- 
tiff, while  testifying  as  a  witness,  denied  that 
the  letter '  was  written  by  her,  other  letters 
which  she  admitted  liaviQg  written  were  not  ad- 
missible in  evidence,  for  the  purpose  of  com- 
parison in  proof  of  the  genuineness  of  the  first, 
over  objection,  where  such  letters  had  not  been 
submitted  to  the  adverse  party  before  he  an- 
nounced ready  for  triaL 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  92-98 ;   Dec.  Dig.  f  39.*] 

8.  Al'PEAL     AND     filBBOB     (|     706*)— RBC0BI>-* 

Questions  Pbesbnted  fob  Review. 

This  court  will  not  reverse  the  judgment 
of  the  court  below,  refusing  a  new  trial,  on  the 
eroQud  that  certain  conversations  alleged  to 
have  been  material  in  their  bearing  upon  the  is- 
sues of  fact  in  the  case  were  excluded  from  the 
evidence*    when    the   conversations    which    the 


court  refused  to  allow  the  movant  to  prove  are 
not  set  forth  literally  or  in  substance  in  tbe 
motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2944-2947;  Dec  Dig.  i 
706.  ♦] 

4.  Sufficiency  of  Evidence. 

There   was  sufficfent  evidence   to  support 
the  verdict 

Error  from  Superior  Court,  Washington 
County;  B.  T.  Rawlings,  Judge. 

Action  by  W.  M.  Josey  against  R.  B.  O. 
Walters,  executor.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Evans  &  Evans,  for  plaintiff  in  error.  W. 
E.  Armistead,  for  defendant  in  error. 

beck;  J.  Josey  brought  an  action  In 
ejectment  against  the  executor  of  liis  mother 
to  recover  two  tracts  of  land  which  the  plain- 
tiff inherited  from  his  father,  and  Which  the 
defendant  claimed  had  been  sold  by  the  plain- 
tiff to  his  mother.  The  Jury  returned  a  ver- 
dict in  favor  of  the  plaintiff  for  the  premises 
in  dispute.  A  new  trial  was  denied,  and  the 
defaidant  excepted. 

[1]  1.  The  defendant  was  the  executor  of 
the  plaintiff's  mother,  and  he  resisted  the 
suit  of  her  son  upon  the  ground  that  the 
land  in  controversy  had  been  purchased  by 
defendant's  testate,  the  mother  of  plaintiff, 
and  that  the  purchase  price  had  been  paid. 
The  plaintiff  denied  that  he  had  sold  tbe 
land  to  his  mother,  or  that  she  had  paid  for 
the  same;  and  thus  the  controlling  issue  of 
fact  in  the  case  was  made.  One  of  the 
groundd  contained  in  the  motion  for  a  new 
trial  assigns  error  upon  the  ruling  of  the 
court  in  admitting,  over  the  objection  that 
the  same  was  irrelevant,  the  following  testi- 
mony of  a  named  witness:  "I  know  William 
Josey  [the  plalntifTI,  and  I  know  his  mental 
condition.  It  is  weak;  he  is  a  weak-minded 
man."  The  plaintiff  In  this  case  was  not 
seeking  to  set  aside  any  conveyance,  or  any 
other  docttment  conveying  title  to  the  land  in 
question,  on  tbe  ground  of  mental  incapaci- 
ty to  execute  a  valid  conveyance;  and  it 
would  therefore  seem  that  tbe  evidence  was 
open  to  tbe  criticism  pointed  out— Its  irrele* 
vancy. 

But  we  do  not  think  that  its  admission  was 
hurtful  to  defendant  If  hurtful  at  all,  the 
injury  was  to  the  party  offering  it,  the  plain- 
tiff, in  view  of  the  fact  tbat  as  a  party  to  the 
case  he,  had  undertaken  to  state  and  explain 
certain  matters  involved  in  tbe  controversy, 
and  to  uphold  his  contention  by  his  own  tea^ 
timony  relative  to  material  facts  in  the  case, 
and  the  value  of  bis  testimony  was,  to  a  cer- 
tain extent,  dependent  upon  the  accuracy  ot 
his  memory;  that  and  bis  truthfulness  would 
both  necessarily  be  considered  by  tbe  jury 
in  passing  upon  tbe  value  of  his  testimony 
given  before  them,  and  evidence  tbat  he  was 
of  feeble  Intellect  would  necessarily  diminish 
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the  weight  of  his  testimony.  To  that  extent 
he,  and  not  the  complaining  party,  was  injur- 
ed by  the  evidence  under  criticism. 

[2,  3]  2, 8.  The  rulings  in  headnotes  2  and 
3  require  no  discussion  or  elaboration. 

[4]  4.  We  have  indicated  above  the  eon- 
trolling  issue  in  the  case.  There  was  suffi- 
cient evidence  to  support  the  finding  of  the 
Jury  upon  that  issue,  and  this  finding  should 
not  be  set  aside. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 


(187  Gft.  431) 

SiULLINO  T.  EXCHANGE  BANK  OF 

WAYCROSS. 

(Supreme  Court  of  Georgia.     Jan.  12,  1912.) 

(SyUahus  hy  the  Court,) 

1.  Appeal  and   Ebbob   ({  938*)— Rbvikw— 

SlONATUBE— PbESUMPTIONS. 

Where  a  bill  of  exceptions  appears  to  have 
been  signed  by  the  trial  judge  on  a  given  date, 
and  contains  no  affirmative  statement  that  it 
was  tendered  at  a  different  date,  the  legal 
presumption  is  that  it  was  tendered  on  the 
date  of  the  certificate.  Allison  &  Davis  v. 
Jowers,  91  Ga.  335,  21  S.  E.  570. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {g  3795-3803;  Dec.  Dig.  S 
938.*] 

2.  Appeal  and  Ebrob  (S5  537*)— Dls^fTR«!AT  — 
DELAT  IN  CEBTimNO  Bnx  of  Exceptions. 

A  bill  of  exceptions,  having  been  tendered 
the  trial  judge  for  his  certificate  on  a  given 
date,  was  returned  by  him  to  counsel  for 
plaintiff  in  error  for  correction,  and  was  cer- 
tified at  a  date  50  days  later.  In  the  absence 
of  any  statement  as  to  the  cause  of  the  delay, 
it  must  be  held  that  such  delay  was  unreason- 
able, and  that  therefore  the  bill  of  exceptions 
must  be  dismissed.  Atkins  v.  Winter,  121  Ga. 
75,  48  S.  E.  717;  Dykes  v.  Brock,  128  Ga. 
395,  57  S.  E.  700;  Meador  v.  Callicott,  129 
Ga.  631,  60  S.  E.  863. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  537.*] 

Error  from  Superior  Court,  Tattnall  Coun- 
ty; P.  E.  Seabrook,  Judge. 

Action  between  J.  M.  Mulling  and  the  Ex- 
change Bank  of  Waycross.  From  the  Judg- 
ment, Mulling  brings  error.    Dismissed. 

Way  &  Burkbalter,  for  plaintiff  in  error. 
Jno.  C  McDonald  and  Wilson,  Bennett  & 
Lambdln,  for  defendant  in  error. 

FISH,  C.  J.  Writ  of  error  dismissed.  All 
the  Justices  concur,  except  HILL^  J.,  not 
presiding. 


(137  Oa.  439) 

ROBERTS  v.  WANSLEY  st  aL 
(Supreme  Court  of  Georgia.     Jan.  12,  1912.) 

(8ynahu9  Jfy  the  Court.) 

1.  Cbucinal   liAW    (S   982*)~Execution   of 
Sentence— Suspension. 

A  judge  of  the  superior  court  of  this 
state  has  no  authority  to  suspend  the  execu- 
tion of  a  sentence  imposed  by  him  in  a  crim- 


inal  case,  except  as  incidental  to  a  reyiew  of 
the  judgment  under  which  the  sentence  was 
imnosed.  Wall  ▼.  Jones,  135  Ga.  425,  69  S.  E. 
54o,  and  cases  cited. 

(a)  The  statement  of  the  judge  in  orally 
passing  sentence  on  the  accused,  where  the 
written  sentence  imposed  a  fine  of  |150  and 
also  imprisonment  in  the  chain  gang  for  the 
term  of  12  months,  that  so  much  of  the  writ- 
ten sentence  which  was  subsequently  entered 
upon  the  minutes  of  the  court  as  related  to 
the  imprisonment  of  the  accused  in  the  chain 
gang  was  suspended,  on  condition  that  the 
accused  would  not  again  commit  the  same  of- 
fense for  which  he  had  been  convicted,  waa 
inefTectual  to  suspend  that  portion  of  the 
sentence. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S|  2500,  2501;    Dec.  Dig.  ( 

9S2.*] 

2.  Criminal  Law   (f  982*)— Suspension  or 
Sentence. 

Accordingly,  under  the  evidence  in  the 
present  case,  the  judge  did  not  err  in  refus- 
ing to  discharge  the  applicant  for  habeas  cor- 
pus from  the  custody  of  the  chain  gang,  to 
which  he  had  been  sentenced. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  982.*] 

Error  from  Superior  Court,  Franklin  Coun- 
ty; C.  H.  Brand,  Judge. 

Application  by  John  Roberts  for  writ  of 
habeas  corpus  against  J.  W.  Wansley  and 
others.  From  an  order  denying  the  writ,  re- 
lator brings  error.    Affirmed. 

Alex.  Johnson  and  Adams  &  Brown,  for 
plaintiff  in  error.  Geo.  L.  Goode  and  Clif- 
ford Walker,  Sol.  Gen.,  for  defendant  In. 
error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  HILL^  J.,  not  pre^ 

siding. 


(137  Oa.  4T!> 
RICHARDSON  v.  CLAYTON. 
(Supreme  Court  of  Georgia.     Jan.  16,  1912. >• 

(ByUaJme  ly  the  Court.) 

Mechanics'  Liens  (§  281*)— Fobbolobubb — 
Sufficiency  of  Evidengk. 

A  contractor's  Hen  was  foreclosed  against 
a  certain  lot,  and  a  special  judgment  obtained 
against  it,  and  a  general  judgment  against  the 
man  who  was  alleged  to  be  the  owner  of  it. 
The  lien  described  the  property  as  "part  of 
lot  No.  54  in  the  Third  district  of  White 
county,  Georgia,  containing  two  acres,  more- 
or  less,  and  formerly  owned  by  Y.  R.  Hunter 
and  purchased  from  him,"  giving  the  metes- 
and  bounds  thereof.  The  execution  Issued  was^ 
levied  on  the  land,  the  entry  containing  the 
same  description.  The  person  who  was  the 
defendant  interposed  a  claim  to  the  land  aa 
administrator  of  his  deceased  wife.  The  entry 
of  levy  recited  that  the  defendant  was  in  pos- 
session, and  the  claimant  thereupon  admitted 
a  prima  facie  case  and  assumed  tne  burden  of 

Sroof.  Held:  (1)  Under  the  recitals  in  the 
en,  the  execution,  and  the  levy,  it  was  not 
necessary  for  the  claimant  to  show  title  in 
V.  R.  Hunter,  the  person  recited  to  have  been, 
the  former  owner,  and  from  whom  it  was  stat- 
ed to  have  been  purchased.  (2)  In  such  a  case* 
where    the   claimant   introduced   a,  deed   from 
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such  person  to  bis  intestate,  proved  that  he 
was  her  husband  and  administrator,  that  they 
lived  together  in  the  house  with  their  family 
until  her  death,  that  she  left  two  children  as 
hi'irs.  beside  her  husband,  and  that  the  estate 
owed  unpaid  debts,  and  there  was  no  conflict- 
ing evidence,  a  verdict  finding  the  property 
subject  was  without  evidence  to  support  it. 

(a)  The  mere  proof  by  the  contractor  that 
he  built  the  house  under  a  contract  with  the 
defendant  in  fl.  fa.,  and  completed  it  in  ac- 
cordance with  the  contract,  that  the  defendant 
paid  him  a  part  of  the  contract  price,  but 
failed  to  pay  him  the  balance,  and  that  the 
contractor  informed  the  defendant  that  he 
would  file  a  lien  on  the  building,  and  the  latter 
gave  him  a  description  of  the  property,  was 
not  sujfficient  to  rebut  the  evidence  recited  in 
the  preceding  headnote,  or  to  authorize  the 
finding  that  the  property  was  subject. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  §  281.*] 

Error  from  Superior  Court,  White  CJoiinty; 
J.  J.  Kimsey,  Judge. 

Action  by  C.  M.  Clayton  against  J.  A. 
Richardson,  administrator.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

J.  W.  H.  Underwood  and  H.  H.  Dean,  for 
plaintiff  In  error.  G.  S.  KyUe  and  B.  P. 
OalUard*  Jr.,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
tbe  JnstlceB  concur,  except  HILL,  J^  not 
presiding. 


(137  Ga.  473) 

COLLIER  ▼.  CLAY  et  aL 
(Supreme  Court  of  Georgia.     Jan.  10,  1912.) 

(8yUahu$  hy  the  Court.) 

1.  Boundaries    (§    37* )  —  Ascbetainment— 

Sufficiency  of  evidence. 

The  evidence  in  this  case  authorized  the 
finding  and  holding  of  the  court  below,  to  which 
was  submitted  all  questions  of  law  and  fact. 

[Ed.  Note.-^For  other  cases,  see  Boundaries, 
Dec.  Dig.  S  37.*] 

2.   BOUNDABIBS     (I     80*)^ASCEBTAIN1[XNT  — 

Pabties. 

The  plaintiff  and  defendant  being  purchas- 
ers of  contiguous  lots  of  land  from  a  common 
Srantor,  who  was  the  administrator  of  a  named 
ecedent  and  sold  the  land  at  an  administrator's 
sale,  and  the  issue  being  as  to  which  of  the  two 
parties  to  the  case  had  title  to  a  strip  of  land 
along  their  common  boundary  line,  the  court  did 
not  er^in  refusing,  upon  motion  of  defendant's 
counsel;  to  make  the  administrator,  who  had 
previously  been  discharged  from  his  office,  a 

J>arty  to  the  case,  although  notice  had  previous- 
y  been  served  upon  the  administrator  as  such, 
notifying  him  to  come  into  court;  and  that  "he 
is  vouched  in  court  to  defend  the  suit." 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Dec  Dig.  I  30.*] 

3.  Appeal  and  Ebrob  (|  1078*)— Rbvibw— 
Abandonment  of  Ebbob. 

Matters  raised  in  a  bill  of  exceptions  which 
are  not  argued  or  referred  to  in  the  brief  of 
counsel  will  be  treated  as  abandoned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4256-4261;  Dec.  Dig.  f 
1078.*] 


E2rror  ftom  Superior  Court,  De  Kalb  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  J.  N.  Clay  and  others  against 
J.  E.  J.  Collier.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Affirmed. 

Alonzo  Field,  for  plaintiff  in  error.  Mark 
Bolding  and  J.  Howell  Green,  for  defendants 
in  error. 

BECK,  J.  [1]  1.  The  plaintiff  In  error  pur- 
chased, at  an  administrator's  sale,  certain 
land  belonging  to  the  estate  of  the  intestate. 
The  description  of  the  lot  purchased  by  him 
is  as  follows:  'The  lot  or  parcel  of  land 
lying  and  being  in  land  lot  one  hundred  and 
forty-four  (144)  in  the  Fifteenth  district  of 
originally  Henry,  now  De  Kalb,  county, 
Georgia,  said  tract  of  land  containing  63 
acres,  more  or  less,  and  commencing  at  the 
northeast  comer  of  said  land  lot,  and  run- 
ning thence  north  88  degrees  west  2,072  feet 
along  the  north  line  of  said  land  lot  to  the 
branch;  thence  in  a  southeasterly  direction 
along  the  sinuosities  of  said  branch  1,551 
feet;  thence  east  1,650  feet  to  the  east  line 
of  said  land  lot ;  thence  north  2  degrees  east 
1,489  feet  to  the  beginning  point"  From  the 
description  of  the  tract  or  lot  embraced  in 
plaintiff  in  error's  deed,  it  will  be  seen  that 
the  line  on  the  east  of  the  tract  of  land 
purchased  by  him  coincides  with  the  land  lot 
line  between  land  lots  144  and  143  through- 
out the  extent  of  the  eastern  boundary  of  the 
land  purchased  by  the  plaintiff  in  error.  In 
order  to  ascertain  the  eastern  boundary,  it 
was  necessary  merely  to  locate  the  land  lot 
line  between  the  two  land  lots  mentioned 
above.  Plaintiff  in  error  was  of  the  opinion 
that  the  eastern  boundary  of  the  land  which 
he  purchased  was  the  line  indicated  by  cer- 
tain stakes  a  certain  distance  to  the  east  of 
the  line  which  the  court,  under  the  evidence, 
found  to  be  the  true  land  lot  line;  but  his 
deed  did  not  call  for  the  line  as  fixed  by 
stakes,  and  did  not  attempt  to  indicate  the 
true  eastern  boundary  of  the  land  sold  to 
him,  otherwise  than  by  identifying  it  with 
the  land  lot  line;  and  the  instrument  with 
these  descriptive  words  was  accepted  by  the 
purchaser  at  the  administrator's  sale.  That 
being  true,  he  acquired  title  to  no  land  east 
of  the  true  land  lot  line.  And  under  the 
evidence  in  the  case  the  court  was  authorized 
to  find  that  the  true  land  lot  line  was  to  the 
west  of  the  stakes,  as  contended  by  the  de- 
fendants in  error,  plainfiffs  in  the  court  be- 
low, and  to  hold  that  the  strip  of  land  be- 
tween the  true  line  and  the  line  marked  by 
the  stakes  belonged  to  the  plaintiffs  in  the 
court  below,  the  def^idants  in  error.  Hall  v. 
Davis,  122  Ga.  252,  50  S.  B.  106. 

[2]  2.  The  biU  of  exceptions  recites  that 
the  defendant  in  the  case  gave  "J.  Howell 
Green,  and  the  said  J.  Howell  Green  as 
administrator  of  the  estate  of  Nancy  Ford, 
deceased,  notice  to  come  into  court  and  de- 
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tmd  his  (J.  E.  J.  Comer's)  title.  •  *  •  The 
said  J.  Howell  Green  appeared,  and  tbe  court 
passed  up  an  order  In  the  premises,  to  wit: 
'J.  Howell  Green  having  appeared  before  the 
court  in  the  aboTO-stated  case  In  obedience 
to  the  foregoing  notice,  and  resisted  becom- 
ing a  party  defendant  in  said  case,  and  stat- 
ing that  he  is  no  longer  administrator  of  the 
estate  of  Nancy  Ford,  deceased,  having  been 
discharged  therefrom,  the  court  declines  to 
require  him  to  become  a  party  defendant  in 
said  case  upon  the  showing  made  by  the 
movant,  J.  E,  J,  Collier/"  The  notice  re- 
ferred to  is  attached  as  an  exhibit  to  the 
bill  of  exceptions  filed  pendente  lite,  and  is 
addressed  to  J.  Howell  Green,  administrator 
of  the  estate  of  Mrs.  Nancy  Ford,  deceased. 
It  recites  the  fact  of  this  suit  having  been 
brought  against  the  defendant,  and  that  J. 
Howell  Green,  as  administrator  of  the  estate 
of  his  intestate,  had  said  land  surveyed  by  a 
surveyor  prior  to  the  sale  of  the  same  on  the 
2d  day  of  October,  1896 ;  and  that,  as  admin- 
istrator, he  had  sold  of  the  estate  of  his  in^ 
testate  the  tract  of  land  described  In  his 
deed;  and  that  this  notice  was  served  "to 
vouch  you  in  court  to  defend  said  suit." 
Plaintiff  in  error  excepted  generally  to  the 
order  of  the  court  set  forth  above.  Inasmuch 
as  there  is  no  denial  of  the  fact  that  J.  How- 
ell Green  had  been  discharged  as  adminis- 
trator of  the  estate  of  his  intestate,  of  which 
estate  the  lands  in  question  constituted  a 
part,  the  court  properly  refused  to  make  the 
discharged  administrator  a  party  to  the  case. 

[3]  3.  The  bill  of  exceptions  contains  an 
exception  to  the  exclusion  of  certain  evi- 
dence; but  this  exception  is  not  argued  or  re- 
ferred to  in  the  brief  of  counsel  for  plaintiff 
in  error,  and  is  therefore  treated  as  aban- 
doned. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 


(187  Ga.  427) 

PERRY  V.  REYNOLDS. 

(Supreme  Court  of  Georgia.     Jan.  12,  1912.) 

(SyUdbuB  hy  the  Court.) 

1.  ExBCtrroBs  and  Administratobs  (§  57*)— 
Recoveby  of  Possession— Action  by 
Gbantob's  Adhinistbatob. 

Where  one.  to  defi?aud  his  creditors,  con* 
veys  and  transfers  bis  property  to  another,  his 
administrator  cannot  maintain  an  equitable  ac* 
tion  against  the  transferee  to  get  possession  of 
^e  property  for  the  purpose  of  paying  the  cred- 
itors of  the  decedent. 

[Ed.  Kote.— For  other  cases,  see  Executors 
•and  Administrators,  Cent  Big.  |  309;  Dec 
Dig.  S  57.*] 

2.  Pleading  (8  204*)— Deiiubbeb. 

But  where  a  Detition  brought  by  an  ad- 
ministrator is  baseo,  not  only  on  the  claim  of 
right  to  recover  the  j>roperty  transferi'ed,  under 
the  circumstances  indicated  in  the  preceding 
headnote  and  for  the  purposes  there  stated,  but 
also  on  the  right  to  recover  the  property  for 
the  estate  of  the  decedent,  on  the  ground  that 


the  latter  was  of  sndi  un'sonnd  mind  at  the 
time  of  executing  the  conveyance  as  incapaci- 
tated him  to  make  a  valid  contract,  the  entire 
petition  should  not  be  dismissed  upon  general 

demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading* 
Dec.  Dig.  S  204.*] 

Error  from  Superior  Ooart,  Decatur  Ooun- 
ty;   Frank  Park,  Jtidge. 

Action  by  E.  J.  Perry,  administrator* 
against  J.  E.  Reynolds,  guardian  ad  litem  of 
James  Irwin  Reynolds.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

Jno.  R.  Wilson  and  Russell  &  Custer,  for 
plaintiff  in  error.  Will  H.  Krause,  for  de- 
fendant in  error* 

BECK,  J.  Tills  petition  was  brought  by 
E.  J.  Perry,  as  administrator  of  Mrs.  M.  J. 
Reynolds,  against  J.  E.  Reynolds,  guardian  ad 
litem  of  James  Irwin  Reynolds.  It  seeks  to 
have  a  deed,  executed  by  the  said  Mrs.  Reyn- 
olds to  tlie  said  James  Irwin  Reynolds,  her 
grandson,  canc^ed,  and  other  equitable  re- 
lief. 

The  petitioner  bases  bis  right  to  the  relief 
sought  upon  two  grounds:  The  first  is  that 
the  deed  was  executed  for  a  totally  inade- 
quate consideration,  and  was  of  the  nature 
of  a  voluntary  conveyance  for  love  and  af- 
fection; and  that,  as  the  administrator  of 
his  intestate,  he  is  ^ititled  to  recover  pos- 
session of  the  land,  which  is  now  in  the 
possession  of  the  defendant,  in  order  that  he 
may  sell  the  same  for  the  purpose  of  paying 
the  valid  demands  of  creditors  against  the 
estate  of  his  intestate,  the  intestate  being  In- 
solvent at  the  time  of  her  death,  unless  the 
deed  referred  to  be  treated  as  invalid,  and 
the  property  be  decreed  to  be  a  part  of  her 
estate.  The  other  ground  is  that  the  de- 
cedent was,  at  the  time  of  the  execution  of 
the  deed,  ''mentality  incapable  of  executing 
said  conveyance,  by  reason  of  her  lon^-con- 
tinued  Illness  and  the  infirmities  of  age;  and 
that  at  the  time  said  deed  Is  purported  to- 
have  been  made  she  was  totally  incapacitated 
and  of  such  unsound  mind  that  she  was  un- 
able to  make  a  legal  and  valid  conveyance.'^ 
The  plaintiff  prayed  that,  should  the  court 
find  upon  the  trial  that  any  consideration 
whatever  was  paid  by  the  grantee  ip.  the 
deed,  "then  the  equity  over  what  was  actu- 
ally paid  be  sold  for  the  benefit  of  the  es- 
tate." Demurrers,  both  general  and  speciaU 
were  filed.  The  court  did  not  pass  upon  the 
special  demurrers,  but  granted  an  order 
sustaining  in  terms  the  general  demurrer. 

[1]  1.  So  much  of  the  petition  as  may 
have  for  its  purpose  the  setting  aside  of  the 
deed,  because  It  was  executed  upon  an  in- 
adequate consideration,  or  a  consideration 
merely  of  love  and  affection,  and  that  for 
this  reason  the  administrator  Is  entitled  te 
recover  the  land  for  the  purpose  of  bringing 
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tbe  same  to  sale,  in  order  that  the  debts 
against  the  estate  of  the  decedent  may  be 
paid  with  the  proceeds,  was  clearly  open  to 
demurrer.  An  administrator  cannot  recover 
land  which  had  been  conveyed  by  his  intes- 
tate, though  the  conveyance  was  a  voluntary 
deed  and  without  consideration,  merely  for 
the  purpose  of  subjecting  the  property  thus 
conveyed  to  the  demands  of  creditors  against 
the  estate.  In  such  an  action,  he  stands  in 
no  better  situation  than  his  intestate  would 
have  stood  had  she,  in  her  lifetime,  brought 
an  action  to  recover  the  property  for  the 
purpose  of  using  it  In  paying  debts  which 
might  have  existed  against  her.  This  precise 
question  was  decided  by  this  court  in  the  ease 
of  Crosby  v.  De  Graffenreid,  19  Ga.  29P,  where 
it  was  said:  *'A.,  to  defraud  his  creditors, 
transfers  his  property  to  B.,  and  dies.  His 
administrator  files  a  bill  against  B.  to  get 
possession  of  the  property,  that  he  may,  with 
it,  pay  the  creditors.  Held,  that  there  is  no 
equity  in  the  bUL'' 

[2]  2.  But  if,  as  alleged  in  the  petition, 
Mrs.  M.  J.  Reynolds  was,  because  of  mental 
unsoundness,  incapable  of  contracting  at  the 
time  of  the  execution  of  the  deed,  after  her 
death  her  personal  representative  had  the 
right  to  bring  this  petition  for  the  purpose 
of  setting  aside  the  conveyance.  Orr  v.  Eq- 
uitable Mortgage  Go.,  107  Ga.  499,  83  S.  S. 
708.  And  If  the  conveyance  in  the  present 
case  Was  not  purely  for  love  and  affection, 
but  some  consideration,  though  inadequate, 
was  paid,  a  decree  may  be  molded,  under  the 
allegations  of  this  petition  and  the  prayers 
thereof,  that  would  protect  any  rights  which 
the  grantee  may  have  as  to  the  considera- 
tion which  he  may  have  actually  paid  for 
the  conveyance. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HlUi^  J.,  not  presiding. 


nST  Ga.  460) 

TATBS  V.  JONES  et  aL 
(Supreme  Coart  of  Georgia.    Jan.  16,  1912.) 

(SyUahm  Ify  the  Court.) 

1.  Sales  (}  244* )— Rights  of  Pabtibs— Bona 
fidb   pubohasbb  —  sttfficixnot   07   bvi- 

DEKCB. 

The  evidence  did  not  support  the  finding 
of  the  auditor  In  favor  of  tbe  defendant  in  er- 
ror, and  it  was  error  to  overrule  the  exception 
based  on  the  ground  that  it  was  contrary  to 
law  and  without  evidence  to  support  it. 

[Ed.  Note.>~For  other  cases,  see  Sales.  Ocat 
IWg.  §i  700-702;   Dec.  Dig.  %  244.*  ] 

(Additional  SyUahut  by  Bditorial  Staf.) 

2.  Sau»  (I  234*)— Transpeb  of  TtTLB— S«- 

UBOnON   OP  PROPEBTY. 

Where  plaintiff  advanced  money  in  part 
payment  of  40,000  feet  of  lumber  of  given  char- 
acter and  dimensions,  to  be  sawed  for  him  and 
placed  in  a  designated  yard,  and  47,000  feet  of 
lumber  were  sawed  and  placed  in  the  yard, 
plaintiff  did  sot  become  a  bona  fide  purchaser, 


where  he  never  received,  marked,  and  accepted 
tbe  lumber. 

[Bd.  Note^— For  other  cases,  see  Sales,  Cent. 
Vig.  t§  657-680;    Dec.  Dig.  |  234.*] 

Error  from  Superior  Ck>urt,  Monroe  Conn* 
ty;  B.  J.  Reagan,  Judge. 

Action  by  T.  S.  Tates  and  others  against 
one  Madden.  To  a  finding  In  favor  of  B.  F» 
Jones,  T.  S.  Yates  brings  error.    Reversed. 

Persons  &  Persons  and  G.  J.  Lester,  for 
plaintiff  in  error.  Willingham  &  Wlllingbam, 
for  defendants  in  error. 

BECK,  J.  The  report  of  the  auditor  be- 
fore whom  the  case  was  tried  contained  the 
following  finding:  *1  find  likewise  that  all 
tbe  lumber  one  inch  thick  on  and  coming 
from  the  third  yard  on  which  the  mill  was 
located,  which  I  shall  hereafter  call  the  Jones 
lumber,  was  sawed  for  plaintiff  Jones;  and 
that  he  was  a  bdna  fide  purchaser  of  sach 
lumber,  advanced  $162  on  the  purchase  price 
of  same,  and  was  equitably  entitled  to  a  spe- 
cific performance  of  his  contract,  and  Is  ea^ 
titled  to  have  the  lumber  delivered  to  him  as 
a  good-faith  purchaser  upon  tendering  to  de- 
fendant any  amount  still  due  forsame  under 
his  contract  of  purchase."  Mrs.  Tates,  who 
claimed  to  be  a  bona  fide  purchaser  of  the 
same  property,  filed  exceptions  to  this  Ending 
on  the  ground  that  the  same  was  contrary  to 
the  evidence.  The  court  below  overruled  her 
exceptions,  to  which  ruling  she  sued  out  bUl 
of  exceptions  to  this  court. 

[1]  While  there  were  numerous  parties  to 
this  case,  and  the  pleadings  made  many  Is- 
sues, the  exceptions  to  the  findings  and  rul- 
ings of  the  auditor  were  comparatively  few; 
and  finally,  under  the  ruling  of  the  judge 
sustaining  the  auditor  In  all  other  respects 
and  ruling  against  all  other  exceptions  to  his 
report,  the  issues  were  narrowed  to  the  sin- 
gle one  growing  out  of  an  exception  to  the 
finding  of  the  auditor  in  favor  of  the  defend- 
ant in  error,  Jones;  and  thus  but  a  single 
question  is  presented  for  determination,  and 
that  is  whether  or  not  the  auditor's  holding 
,was  correct  that  Jones  was  the  bona  fide 
purchaser  of  certain  lumber,  on  the  purchase 
price  of  which  he  advanced  the  sum  of  $162, 
and  was  equitably  entitled  to  a  specific  per- 
formance of  his  contract  with  one  Madden, 
against  whom  the  petition  in  the  case  had 
been  filed  by  persons  alleging  themselves  to 
be  creditors  and  lienors.  The  testimony  of 
Jones,  which  it  is  contended  supports  and  au- 
thorizes the  finding  of  the  auditor,  is  set 
forth  in  the  bill  of  exceptions,  and  in  sub- 
stance is  as  follows:  *'Mr.  Madden's  sawmill 
was  located  near  Mr.  Kimball's  in' 1909.  I 
bought  40,000  feet  of  lumber  from  him  in 
1909.  I  agreed  to  pay  him  75  cents  per  hun- 
dred. I  paid  him  $162  on  the  lumber.  The 
receiver  sold  this  lumber.  The  announce- 
ment was  made  at  the  time  of  the  sale  by 
my  attorney,  Mr.   Willingham,   that   I   bad 
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bought  the  lumber  and  had  paid  part  of  the 
purchase  price  and  was  ready  to  pay  bal- 
ance. I  am  still  ready  to  pay  the  balance 
and  carry  out  my  contract  The  lumber  Mr. 
Yates  was  interested  in  was  at  the  first  and 
second  settings.  My  lumber  was  at  the  third 
setting.  I  went  to  Mr.  Madden's  mill  and 
confirmed  the  trade  for  lumber  that  had  been 
made  by  my  agent.  I  let  him  have  the  mon- 
ey to  run  his  mill  with.  I  have  never  had 
any  part  of  the  lumber  delivered  to  me.  Mr. 
Madden  skipped  out  when  I  wanted  the  lum- 
ber checked  out  to  me.  It  was  understood  be- 
tween Mr.  Madden  and  myself  that  this  was 
to  be  full  value  of  the  lumber.  I  did  not  re- 
ceive any  lumber  from  Madden.  The  money 
I  advanced  was  for  running  the  mill.  I  un- 
derstood from  what  he  told  me  that  this  was 
all  the  lumber.  He  cut  47,000  feet  during  the 
time.  I  was  to  buy  40,000  feet.  I  kept  ad- 
vancing him  money  with  the  understanding 
that  I  could  get  all  the  lumber  cut  at  this 
setting.  Forty  seven  thousand  feet  was  all 
he  cut  and  was  all  I  could  ^cpect  to  get.  It 
was  about  7,000  feet  more  than  I  was  origi- 
nally to  get  My  lumber  was  to  be  cut  at 
the  third  setting.  Madden  moved  the  mill  to 
the  third  setting.  The  lumber  at  the  first 
and  second  settings  was  to-  be  1^  Inches 
thick.  I  had  my  lumber  cut  1  inch  thick. 
About  47,000  feet  was  sawed  with  my 
money.  Madden  was  not  present  when  1 
checked  the  lumber."  The  witness  Towery, 
introduced  on  behalf  of  Jones,  testified:  *^I 
am  father-in-law  of  B.  F.  Jones.  I  act  as 
his  agent  when  he  ia  away.  I  made  the 
trade  with  Mr.  Madden  for  Mr.  Jones.  Mr. 
Madden  was  then  at  the  second  setting,  and 
he  moved  his  mill  to  the  third  setting  and 
sawed  lumber  for  Mr.  Jones.  The  lumber 
was  to  be  cut  12  to  16  feet  long,  and  4,  6, 
8,  and  10  inches  wide,  and  1  inch  thick,  as 
per  Mr.  Jones'  order.  The  lumber  was  to  be 
cut  for  75  cents  per  100  feet  Mr.  Jones 
and  myself  paid  something  on  this  lumber. 
Mr.  Jones  ratified  the  contract  He  went 
over  to  the  mill  and  ratified  it,  and  paid  out 
money  to  Madden  on  the  contract  No  cer- 
tain amount  of  lumber  was  to  be  sawed.  AH 
of  the  lumber  cut  at  the  third  setting  was 
for  Mr.  Jones.  I  do  not  know  whether  Mr. 
Yates  furnished  any  money  for  the  third 
setting  or  not.  No  lumber  was  ever  deliver- 
ed to  Mr.  Jones,  and  no  money  was  ever  re- 
funded to  me  or  to  Mr.  Jones.  I  did  not 
have  any  writing  with  Mr.  Madden.  I  gave 
him  no  instructions  in  writing.  Madden  told 
me  that  he  needed  money  to  run  his  mill,  and 
that  he  wanted  this  money  to  run  the  mill 
with.  Said  he  could  not  run  the  mill  with- 
out the  money.  I  was  to  get  the  lumber  aft- 
er it  was  cut  and  dry.  I  do  not  know  how 
much  he  cut  at  the  second  setting  after  I 
advanced  the  money.  I  do  not  know  how 
much  was  cut  at  the  third  setting.  I  never 
checked  up  any  lumber  at  either  stand." 
Other  evidence  was  introduced  by  Jones,  con- 
tradicting Yates*  testimony,  to  the  effect  that 


he  had  checked  up  the  lumber  which  Jones 
claimed,  and  that  It  had  been  delivered  to 
him  (Yates). 

[2]  While  the  testimoiny  of  Jones  In  his 
own  favor,  that  he  advanced  the  sum  of  $162 
to  Madden,  who  was  operating  a  sawmill, 
and  that  this  $162  was  in  part  payment  of 
40,000  feet  of  lumber  of  given  character  and 
dimensions  which  Madden,  the  owner  and 
operator  of  the  sawmill,  was  to  cut  for  Jones, 
we  do  not  think  that  under  the  evidence  the 
contract  of  sale  of  the  lumber  at  any  time 
became  complete  and  executed,  but  rather 
that  it  remained  an  executory  contract  of 
sale.  It  .is  to  be  borne  in  mind  that,  at  the 
time  Jones  made  the  advancement  of  the 
money  to  Madden,  the  lumber  for  which 
this  money  was  advanced  was  not  in  esse. 
It  was  still  to  be  produced  by  cutting  tim- 
ber into  the  dimensions  stipulated.  And 
while  it  was  piled,  after  having  been  cut,  up- 
on a  designated  yard,  it  was  never  received, 
marked,  and  accepted  by  Jones,  but  was 
piled  in  the  yard  referred  to,  with  some  7,000 
feet  of  other  lumber.  Before  Jones  could 
have  become  the  bona  fide  purchaser  of  the 
lumber,  as  the  auditor  found  him  to  be,  ac- 
ceptance and  delivery,  actual  or  constructive, 
should  have  appeared. 

In  the  case  of  Clarke  t.  Wolfe,  115  Ga. 
320,  41  S.  E.  581,  it  appears  that  Clarke  Bros, 
and  one  Clifton  entered  into  a  written  con- 
tract for  the  sale  of  certain  timber,  in 
which  contract  it  was  stipulated  that  the 
latter,  who  was  operating  a  sawmill,  agreed 
to  deliver  to  Clarke  Bros,  "all  of  the  tim- 
ber and  lumber  he  [Clifton]  may  cut 
*  *  *  (from  the  present  date)  from  the 
lands  purchased  or  to  be  purchased  from  the 
Southern  Pine  Company  of  Georgia,  •  •  • 
in  Montgomery  county,  Ga.  The  foregoing 
to  be  square  edge,  well  manufactured,  fresh, 
of  good  quality  showing  good  heart  on  four 
sides,  saw  butted  both  ends,  true,  etc  Free 
from  all  defects.'*  Clarke  Bros,  were  to 
pay  for  the  timber  at  certain  rates  varying 
with  certain  "averages."  They  made  ad-, 
vances  to  Clifton  from  time  to  time,  and 
the  latter  had  delivered  them  timber  cut 
from  the  land  referred  to  in  the  contract 
It  was  held  by  this  court  that  the  agreemoit 
contained  in  the  writing  was  an  executory 
contract  for  the  sale  of  timber  and  lumber, 
and  title  to  the  same  would  not  pass  to 
Clarke  Bros,  until  the  timber  had  been  saw- 
ed and  delivered  to  them,  and  that  the  sale 
by  Clifton  of  any  portion  of  the  timber  or 
lumber  before  it  was  actually  delivered  to 
Clarke  Bros,  would  have  the  effect  to  pass 
the  title  to  the  purchaser  and  defeat  any 
claim  which  Clarke  Bros,  might  have  on 
the  lumber  or  timber  thus  sold.  The  court 
said  further:  "In  such  a  case  they  would 
be  remitted  «to  their  action  against  Clifton 
for  damages  for  the  breach  of  his  contract 
Clarke  Bros,  had  no  title,  under  the  con- 
tract, to  any  timber  or  lumber  which  had 
not  been  actually  delivered  to  them."  See, 
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also,  In  tbis  connection,  Fordlce  t.  Gibson, 
129  Ind.  7,  28  N.  B.  303,  and  Nat  Bank  t. 
Crowley,  24  Mich.  492. 

If  Yates  were  a  bona  fide  purchaser  of  the 
same  lumber  from  Madden,  tbongh  bis  con- 
tract of  sale  was  subsequent  In  date  to  the 
contract  between  Madden  and  Jones,  he 
would  haTe  acquired  a  good  title  to  the  lum- 
ber, and  Jones  would  be  remitted  to  his  ac- 
tion for  damages  against  Madden;  for  even 
if,  as  against  Madden,  in  view  of  his  In- 
solvency, Jones  had  a  right  to  a  decree  for 
specific  performance,  this  could  not  be  en- 
forced as  against  a  bona  fide  purchaser  of 
the  property  in  controversy. 

In  his  report  the  auditor  refers  to  a 
telegram  introduced  In  evidence  by  Jones, 
purporting  to  be  from  Madden  to  Jones, 
which  Jones  claimed  Madden  authorized 
Yates  to  write  for  him;  but  the  telegram  Is 
not  set  forth  in  the  report  In  words  or  In 
substance,  the  auditor  merely  stating  that 
the  telegram  had  been  lost  or  misplaced, 
and  that  he  would  endeavor  to  find  and  at^ 
tach  it  Of  course,  In  this  state  of  the  rec- 
ord, we  cannot  undertalce  to  construe  the 
telegram,  nor  determine  what  efl^ect  It  would 
have  upon  the  relative  rights  of  Yates  and 
Jones,  nor  consider  the  argument  of  counsel 
that  Jones  "entered  definitely  Into  the  con- 
tract and  began  furnishing  money  to  Mad- 
den, assured  by  a  telegram  from  Madden, 
which  Yates  subsequently  admitted  to  Jones 
he  had  himself  written  for  Madden,  that 
everything  was  arranged  all  right." 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 


(187  Oa.  862) 

HAYES  V.  HAYES  et  «1. 
(Supreme  Court   of  Georgia.     Jan.  11,  1912.) 

{8yUahu9  &y  the  Court.) 

1.  Exceptions,  Bill  ot  (S  59*>— Amendicsnt 
— Subject-Ma  TTEB. 

Where  it  appears  that,  in  a  suit  brought 
against  several  defendants,  the  plaintiif  in  the 
coart  below,  against  whom  the  verdict  was  ren- 
dered upon  the  trial,  sued  out  a  bill  of  excep- 
tions to  the  judgment  of  the  court  overruling 
his  motion  for  a  new  trial,  and  named  the  de- 
fendants in  the  case  as  J.  H.  (one  of  the  defend- 
ants) et  al.,  and  did  not  otherwise  designate  the 
defendants,  and  the  bill  of  exceptions  was  duly 
served  upon  the  attorney  of  record  for  all  of 
the  defendants,  the  bill  of  exceptions  may  be 
amended  by  adding  the  names  of  all  of  the  de- 
fendants. 

[Ed.  Note.^For  otbep  cases,  see  Exceptions. 
Bill  of.  Cent  I>ig.  H  10^111;  Dec.  Dig.  ( 
59.*] 

2,  EXXCOTOBS  AND  Adhinistbatobs  (S  439*) 
— AcwoNS— Intbbvention  in  Action  by 
Othiss. 

Where  complaint  for  land  was  brought  by 
one  who  claimed  title  to  the  property  sued  for 
under  a  deed  from  his  mother,  it  was  alleged 
that  the  mother  had  died  since  the  execution  of 
the  deed,  leaving  no  property  and  no  adminis- 
trator, and  that  the  defendants  named  in  the 
petition,  together  with  the  plaintiff,  were  all  of 


the  heirs  at  law  of  the  decedent,  one  showing 
that  he  was  the  duly  appointed  and  qualified 
temporary  administrator  of  the  decedent,  and 
that  he  was  in  possession  of  the  property  sued 
for,  was,  upon  his  intervention  dulv  filed  pray- 
ing that  be  be  made  a  party  defendant,  proper- 
ly allowed  to  become  a  par^  defendant  to  such 
suit. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  S  439.*] 

3.  Jtjdomknt   ((   713*)— Pleading— tlEs  An- 

JUDICATA. 

The  demurrer  to  the  plea  of  res  adjndica- 
ta  in  this  case  should  have  been  sustained,  in- 
asmuch as  the  parties  to  the  record  in  the  suit 
relied  upon  as  the  basis  of  the  plea  of  res  ad- 
judicata  were  not  the  same  as  those  of  the 
present  sui^  and  the  issue  therein  was  entirely 
different  * 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  SS  1234-1241 ;    Dec.  Dig.  S  713.*1 

Error  from  Superior  G6urt,  Oisp  County; 
U.  V.  Whipple,  Judge. 

Action  by  W.  H.  Hayes  against  John  Hayes 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

R.  J.  Bacon  and  Walter  F.  Hall,  for  plain- 
tiff in  error.  J.  T.  Hill,  for  defendants  In 
error. 

BECK,  J.  W.  H.  Hayes  brought  complaint 
for  land  against  E.  W.  Hayes,  T.  P.  Hayes, 
John  Hayes,  Mrs.  T.  W.  Bowen,  and  Rosa 
Bowen.  The  last  named  being  a  minor,  a 
guardian  ad  litem  was  appointed  for  her.  It 
was  alleged  In  the  petition  that  the  plaintiff 
claimed  title  to  the  real  estate  sued  for,  un- 
der a  deed  from  Mrs.  Mary  Hayes,  deceased, 
and  that  Mrs.  Mary  Hayes  died  Intestate  on 
November  15,  1908,  leaving  no  debts  nor  any 
estate,  and  that  no  administrator  had  been 
appointed  on  her  estate.  The  defendants 
named  filed  their  plea;  and  John  Hayes, 
showing  that  he  was  the  temporary  adminis- 
trator of  Mrs.  Mary  Hayes,  deceased,  and 
that  he  had  duly  filed  his  bond  and  qualified 
as  such  administrator,  and  further  showing 
that  he  had  In  his  possession,  custody,  and 
control  all  the  property,  real  and  personal,  of 
the  decedent.  Including  the  property  sued  for 
In  this  case,  asked  to  be  allowed  to  Intervene 
as  temporary  administrator  for  the  purpose 
of  protecting  the  interests  of  the  estate,  and 
he  was  accordingly  allowed  to  Intervene  and 
be  made  a  party  defendant  Upon  the  trial  a 
verdict  was  rendered  in  favor  of  the  defend- 
ants. Whereupoi^the  plaintiff  made  a  motion 
for  a  new  trial,  and,  this  being  overruled,  he 
excepted. 

In  the  bill  of  exceptions  It  is  recited  that 
the  cause  was  one  wherein  *'W.  H.  Hayes  was 
plaintiff  and  John  Hayes  et  al.  were  defend- 
ants." No  specification  as  to  who  were  the 
parties  defendant  in  the  case  and'  to  the  bill 
of  exceptions  were  made  other  than  as  stated 
above.  Acknowledgment  of  service  was  made 
upon  this  bill  of  exceptions,  and  signed  by 
**J.  T.  Hill,  Attorneys  for  Defendant,  as  Ap- 
pears of  Record,  John  Hayes,  Mrs.  S.  W.  Ba- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexee 
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con,  J.  O.  LdttleJobD,  Guardian  of  Rosa  Bow- 
en,  and  T.  P.  Hayes."  When  the  case  was 
called  for  a  hearing  here,  counsel  for  defend- 
ants In  error  made  a  motion  to  dismiss  the 
bill  of  exceptions,  on  the  following  grounds: 
"(1)  No  one  Is  named  or  otherwise  disclosed 
by  the  bill  of  exceptions  as  plaintiff  In  er- 
ror, or  as  defendant  In  error.  (2)  John 
Hayes  et  al.  are  named  as  defendants  In  a 
certain  cause  tried  at  the  November  term, 
1910,  of  Crisp  superior  court,  and  by  further 
reference  to  said  bill  of  exceptions  It  will  be 
seen  that  John  Hayes  Intervened  as  tempo- 
rary administrator  of  the  estate  of  Mary 
Haye^,  and  not  in  an  Individual  capacity,  and 
no  service  has  been  made  on  the  said  John 
Hayes  as  administrator  of  said  estate,  and 
there  has  been  no  waiver  of  service.  (3)  The 
service  made  of  the  bill  of  exceptions  Is  in- 
sufficient, for  the  reason  that  J.  T.  Hill  ac- 
knowledged service  for  certain  defendants, 
naming  them,  but  does  not  acknowledge  serv- 
ice for  any  one  as  defendant  In  error,  and 
neither  by  reference  to  the  bill  of  exceptions 
nor  to  the  acknowledgment  of  service  on  the 
same  can  It  be  ascertained  who  are  the  de- 
fendants In  error."  Counsel  for  plaintiff  In 
error  asked  leave  to  amend  by  adding,  to  the 
name  of  the  defendant  In  error  (John  Hayes, 
the  other  parties  who  were  the  defendants  In 
the  court  below. 

[1]  1.  Section  4,  of  an  act  entitled  "An  act 
to  regulate  and  prescribe  certain  matters  of 
review,  procedure  and  practice  In  the  courts 
of  this  state,  and  for  other  purposes,"  ap- 
proved August  21,  1911  (Laws  1911,  p.  149), 
provides  that,  "where  a  bill  of  exceptions 
which  can  be  Identified  as  excepting  to  a  spe- 
cific Judgment  is  served  upon  counsel  of  rec- 
ord In  the  case,  such  service  shall  be  held  to 
bind  all  parties  whom  said  counsel  represent- 
ed in  the  trial  court."  And  section  5  pro- 
vides as  follows:  "That  where  an  acknowl- 
edgment of  service  has  been  procured  as  pro- 
vided In  section  4  of  this  act,  the  bill  of  ex- 
ceptions may  be  amended  in  the  reviewing 
court  by  making  any  person  a  party  defend- 
ant In  error  to  the  case  who  Is  bound  by 
such  service,  although  such  person  may  not 
have  been  named  In  the  bill,  of  exceptions." 
This  statute  Is  purely  remedial,  relating  en- 
tirely to  matters  of  practice;  and  therefore, 
whUe  passed  subsequently  to  the  signing  of 
this  acknowledgment  to  the  hill  of  exceptions, 
it  Is  nevertheless  applicable  thereto.  Pend- 
ing cases  were  not  excepted  from  the  opera- 
tion of  the  statute,  which  Is  general  and  unl- 
ve^al  in  its  terms  relatively  to  matters  dealt 
with.  That  being  true,  service  upon  J.  T. 
Hill  of  the  bill  of  exceptions  was  sufficient  to 
bind  aU  other  parties  defendant  for  whom 
he  appeared  as  counsel  according  to  the  rec- 
ord. He  appeared  as  counsel  of  record  for 
all  the  parties  defendant  named  in  the  orig- 
inal petition  and  as  counsel  for  John  Hayes 
in  the  petition  to  be  allowed  to  Intervene  as 


temporary  administrator  and  to  be  made  a 
party  defendant  In  the  case. 

[2]  2.  Under  the  facts  stated  In  the  sec- 
ond headnote,  the  temporary  administrator 
was  properly  allowed  to  Intervene  as  a  party 
defendant. 

[3]  8.  Upon  the  trial  of  the  case,  In  addi- 
tion to  the  defense  set  up,  the  defendants  of- 
fered a  plea  of  res  adjudlcata,  which  was 
demurred  to  generally  by  the  plaintiff.  The 
plea  of  res  adjudlcata  contained  the  record 
in  the  case  of  Mrs.  Mary  Hayes  (the  decedent 
referred  to  above)  against  E.  W.  Hayes;  the 
same  being  proceedings  instituted  in  the  so- 
perior  court  of  Crisp  county  to  evict  the  de- 
fendant E.  W.  Hayee,  aa  a  tenant  holding 
over,  from  the  property  now  in  controversy. 
In  the  eviction  proceedings  B.  W.  Hayes,  who 
was  there  proceeded  against,  filed  a  counter 
affidavit,  deposing  that  he  was  then  holding 
the  land  in  controversy  under  W.  H.  Hayes, 
and  that  he  had  lawful  possession  of  same, 
and  that  it  belonged  to  W.  H.  Hayes.  Upon 
the  trial  of  the  issue  thus  made  W.  H.  Hayes 
was  sworn  as  a  witness  In  such  cause,  and 
was  fully  cognizant  uid  aware  of  what  the 
issue  was  in  said  case.  The  trial  of  said 
eviction  proceedings  resulted  in  a  verdict  and 
Judgment  for  the  plaintiff  Mrs.  Mary  Hayes, 
against  E.  W.  Hayes.  What  Is  stated  above 
in  this  division  of  the  opinion,  together  with 
the  exhibits  of  the  affidavit  of  warrant,  en- 
tries thereon,  and  the  counter  alBdavit  in 
the  eviction  proceedings,  constitutes  the  plea 
of  res  adjudlcata.  The  demurrer  thereto  was 
overruled.  This  was  error.  Under  the  de- 
cision in  the  case  of  Patrick  t.  Ck>bb,  122  Ga. 
80,  49  S.  E.  806,  title  to  the  land  was  not 
Involved  in  the  eviction  proceedings.  In  the 
case  cited,  the  court  said:  "An  issue  made 
by  the  filing  of  a  counter  affidavit  to  a  sum- 
mary proceeding  to  eject  a  tenant,  under 
Civil  Code  1895,  §  4813  et  seq.,  is  tenancy  or 
no  tenancy,  and  the  Question  of  the  plaintiff's 
title  is  not  involved."  The  ruling  above  made 
renders  It  unnecessary  to  discuss  the  assign- 
ments of  error  In  the  motion  for  a  new  trial; 
each  of  them  being  involved  in  the  Question 
of  the  sufficiency  of  the  plea  of  res  adjudl- 
cata. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 

(137  G*.  429) 

MALONB  V.  MALONB. 
(Supreme  Coort  of  Georgia.     Jan.  12,  1912.) 

(Syllabus  hy  th^  Cauri.) 

Trusts  ({§  17,  18*)— Ezpbbss  Trusts— Va- 
lidity OF  Oral  Trusts. 

Emma  Malone,  as  next  friend  of  her  six 
minor  children  by  her  deceased  husband,  James 
Malone,  brought  her  equitable  petition  against 
Mary  Malone,  the  mother  of  the  decedent,  al- 
leging that  he  left  at  his  death  a  policy  of  in- 
surance upon  his  life,  payable  to  the  defend- 
ant; that  the  defendant  had  informed  the  peti- 
tioner that  the  insurance  had  been  made  pay- 
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able  to  the  defendant,  with  the  anderatanding 
(to  which  defendant  agreed)  that  she  was  to 
hold  the  proceeds  as  trustee  for  the  minor 
children  in  the  event  of  the  death  of  the  insur- 
ed; that  the  defendant,  while  claiming  no  in- 
terest in  the  proceeds  of  the  policy,  proposed 
to  use  the  interest  from  the  fund  to  support 
the  children,  on  certain  stated  conditions  which 
constituted  no  part  of  the  contract  between 
decedent  and  the  defendant;  that  there  was  no 
writing  as  to  the  terms  of  the  agreement  be- 
tween decedent  and  his  mother.  Petitioner 
prayed  that  the  court  establish  a  trust  in  fa- 
vor of  the  children  in  the  proceeds  of  the  poli- 
cy of  insurance.  Held,  that  the  petition  sought 
to  have  an  express  tiiist  declared  in  the  ab- 
sence of  any  writing  creating  or  declaring  the 
same;  and  the  court  properly  sustained  the 
general  demurrer. 

[Bd.  Note.— For  other  cases,  see  Traits, 
Gent.  Dig.  |$  15-24;  JDec  Dig.  Si  17,  1&^] 

Error  from  Superior  Court,  Richmond 
County;   H.  C.  Hammond,  Judge. 

Action  by  Emma  Malone,  as  next  friend, 
against  Mary  Malone.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Emma  Malone,  as  next  friend  of  her  six 
itilnor  children,  filed  an  equitable  petition 
against  Mary  Malone,  alleging  as  follows: 
James  A.  Malone,  the  husband  of  petitioner 
and  father  of  said  children,  was  a  locomotive 
engineer.  He  died,  leaTlng  a  policy  of  in- 
surance on  his  life  for  $3,000  in  the  Brother- 
hood of  Locomotive  Engineers,  and  the  same 
was  payable  to  the  defendant,  wlu>  is  the 
mother  of  James  A.  Malone.  The  defend- 
ant informed  petitioner  of  defendant's  exact 
situation,  to  wit,  that  the  insurance  had  been 
made  payable  to 'defendant,  with  the  under- 
standing that  she  was  to  hold  the  proceeds 
as  trustee  for  the  childroi  of  James  A.  Ma* 
lone  in  the  event  of  his  death;  that  the  de- 
fendant's said  son  made  defendant  the  trus- 
tee, rather  than  his  wife,  because  he  be- 
lieved his  mother  was  a  belter  business  mana- 
ger than  petitioner;  and  that  defendant,  ac- 
cepted said  trust  The  insurance  mone^  has 
not  been  collected,  but  the  defendant  has 
''proposed  to  put  the  same  in  bank  when  col- 
lected and  pay  the  interest  to  the  support  of 
the  said  children  of  petitioner,  and  then  only 
on  condition  that  petitioner  shall  allow  said 
Mary  Malone  to  have  control  of  said  chil- 
dren and  place  them  in  a  Roman  Catholic 
convent  in  Savannah."  Such  conditions  con- 
stituted no  part  of  the  contract  between 
James  A.  Malone  and  Mary  Malone.  The 
principal  of  the  Insurance  money  will  have 
to  be  encroached  upon,  from  time  to  time,  to 
support  said  <diildren.  Petitioner  is  imable 
herself  to  do  so.  She  Is  prepared^  to  work 
and  do  her  best  to  support  and  maintain 
her  children,  but  considers  the  demand  xoade 
upon  her  to  surrender  them  to  the  care  of 
others  is  unnatural,  and  so  toreigd  to  any 
arrangement  made  between  Mary-  Malone  and 
James  A,  Malone  as  Justifies  petitioner  In 
bringing  her  petition  for  the  removal  of  de- 
fendant as  trustee  under  the  insurance  pol- 


icy. Petitioner  knows  of  no  written  contract 
between  her  husband  and  bis  mother,  and 
understands  that  there  was  nothing  in  writ- 
ing as  to  the  terms  of  the  agreement  between 
them. 

The  prayers  are:  For  Judgment  establish- 
ing defendant's  relation  to  said  fund,  lest, 
after  her  death,  it  be  claimed  that  said  fund 
is  a  part  of  defendant's  Individual  estate; 
that  the  court  establish  a  trust  In  favor  of 
the  children  in  the  proceeds  of  the  policy; 
that  the  use  of  said  fund  by  the  defendant  be 
restrained;  that  a  new  trustee  be  appointed 
and  required  to  give  bond;  and  that  such  trus- 
tee, or  the  legal  guardian  of  the  children,  be 
authorized  to  encroach  upon  the  corpus  of  the 
fond  for  the  support  and  maintenance  of  the 
children;  and  for  general  relief.  By  amend- 
ment it  was  alleged  that,  since  filing  the  orig- 
inal petition,  the  proceeds  of  the  policy 
had  been  collected  by  the  defendant;  that 
she  was  holding  the  same,  pursuant  to  the 
understanding  had  with  her  son  in  his  life- 
time; and  that  she  was  refusing  to  aid  pe- 
titioner in  any  way.  A  general  demurrer 
was  sustained,  and  the  plaintiff  excepted. 
The  court  retained  in  force  the  order  re- 
straining the  defendant  from  disposing  of 
the  $3,000  until  the  Judgment  of  the  Supreme 
Court    • 

B.  B.  McCowen  and  W.  K.  Miller,  for 
plaintiff  in  error.  D.  G.  Fogarty  and  Hamil- 
ton Phinlzy,  for  defendant  in  error. 

BECK,  J.  (after  stating  Aie  facts  as  above). 
The  headnote  states  the  facts  alleged  which 
are  material  to  the  decision  of  the  ques- 
tion of  law  raised  by  the  general  demurrer 
to  the  petition.  Other  facts,  as  appears  from 
the  foregoing  statement,  were  alleged  which 
might  have  been  material  In  considering 
whether  or  not  had  a  trust  been  declared 
and  decreed,  of  which  the  minor  children 
of  the  plaintiff  were  the  beneficiaries,  the 
defendant  should  be  removed  from  her  office 
as  trustee  and  another  substituted,  and 
whether  the  encroachment  upon  the  corpus 
of  the  estate  should  be  allowed,  in  view  of 
all  the  circumstances  set  forth;  but  these 
additional  facts  became  immaterial  after 
It  was  determined  that  no  trust  had  been 
created. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 


Oyi  Oa.  478) 

SOUTHERN  TITLE  GUARANTEE  CO.  et  al. 

V.  LAWSHE. 

(Supreme  Court  of  Georgia,.    Jan.  10,  1912.) 

(ByllahuM  hy  the  Court,) 

1.  Venue  (§  5*)--Natubb  of  Action— Caj^- 
cei^lation  of  dekd. 

An  equitable  petition  to  cancel  deeds  as 
a  cloud  on  the  plaintiff's  title  must  be  brought 
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in  the  county  of  the  residence  of  a  defendant 
against  whom  substantial  relief  is  sought 

(a)  The  suit,  as  originally  filed,  was  of  this 
character. 

[Ed.  Note.—For  other  cases,  see  Venue, 
Dec  Dig.  S  6.»1 

2.  Venue  (§  13*)— Nature  of  Action— Gak- 

CEIXATION. 

Amendments  attaching  an  abstract  of  the 
deeds  under  which  the  plaintiff  claimed,  and 
alleging  that  the  substantial  defendant,  which 
held  a  deed  to  secure  a*  debt,  and  was  proceed- 
ing to  exercise  a  power  of  sale  contained  in 
it,  had  '*no  valid  title  to  the  land  or  lien  there- 
on^" and  praying  that  "judgment  be  rendered 
adjudicating  the  title  to  the  above-described 
lands  to  be  in  the  plaintiff,"  did  not  change  the 
suit  into  an  action  of  ejectment  or  complaint 
for  land,  or  authorise  it  to  be  tried  in  the 
county  where  the  land  lay. 

(a)  The  mere  proceeding  to  exercise  the 
power  to  sell,  contained  in  a  deed  to  secure  a 
loan,  did  not  of  itself  constitute  any  such  ous- 
ter or  adverse  possession  as  authorized  the 
bringing  of  an  ^tion  of  ejectment. 

(b)  n  the  amended  suit  should  be  treated 
as  an  action  of  ejectment,  or  in  the  nature  of 
ejectment,  involving  the  title  to  land,  so  as  to 
be  tried  in  the  county  where  the  land  lay,  it 
was  fatally  defective  in  allegations,  and  was 
subject  to  dismissal  on  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Venue,  Dec. 
Dig.  S  13.*1 

Error  from  Superior  Court,  Gordon  County; 
A.  W.  Fite,  Judge. 

Action  by  Mrs.  W.  J.  Lawshe  against  the 
Southern  Title  Guarantee  Company  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Reversed. 

Mrs.  Willie  J.  Lawshe  brought  her  suit 
in  the  superior  court  of  Gordon  county 
against  the  Southern  Title  Guarantee  Com- 
pany, a  corporation  having  its  principal  of- 
fice and  place  of  business  in  Floyd  county, 
with  an  agent  In  Gordon  county,  and  against 
E.  H.  and  C.  B.  Davis  of  Floyd  county. 
She  alleged,  in  brief,  as  follows:  She  is  the 
owner  of  lots  of  land  52,  126,  and  128  in  the 
twenty-fifth  district  and  third  section  of 
Grordon  county,  by  grant  from  the  state  of 
Georgia  to  W.  B.  W.  Dent,  and  from  said 
Dent  by  will  to  the  mother  of  plaintiff; 
plaintiff  being  the  only  heir  of  her  mother. 
The  Southern  Title  Guarantee  Company  ad- 
vertised the  land  for  sale  at  public  outcry 
on  the  first  Tuesday  in  May,  1909,  under  a 
pretended  deed  to  secure  a  debt,  with  power, 
of  sale  firom  B.  H.  and  C.  E.  Davis,  dated 
January  7,  1909,  to  secure  an  alleged  note  of 
$1,000,  dated  said  date  and  due  March  6, 
1909,  which  deed  was  recorded  April  19,1909. 
The  company,  through  its  agen^  Intends  to 
sell  the  land  at  public  outcry,  or  by  private 
sale,  and  is  negotiating  a  private  sale,  when 
it  has  no  title  to  the  land  or  lien  thereon. 
Defendants  claim  under  a  pretended  deed 
from  W.  B.  W.  Dent  to  William  Solomon, 
and  from  William  Solomon  to  W.  W.  Ash- 
burn,  and  from  Ashburn  to  B.  H.  and  C. 
K.  Davis,  and  from  said  Davises  to  the 
Southern    Title   Guarantee    Company.     The 


deed  herein  referred  to  Is  spurious  and  in- 
valid, and  is  a  doud  upon  plaintiff's  title. 
Upon  information  and  belief,  plaintiff  al- 
leges that  the  deed  from  W.  B.  W.  Dent  to 
William  Solomon,  dated  January  6,  1851, 
recorded  December  21,  1907,  In  Book  T  of 
Deeds,  page  382,  in  the  clerk's  ofllce  of  the 
superior  court,  Is  a  forgery.  Plaintiff  al- 
leges that  she  was  remediless  at  law,  and 
prayed  that  the  defendants  be  enjoined  from 
selling,  conveying,  or  mortgaging  the  land 
in  controversy,  or  from  granting  any  ease- 
ment thereon;  and  that  the  deeds  from 
Dent  to  Solomon,  from  Solomon  to  Ashburn, 
from  Ashburn  to  the  Davises,  and  from  the 
Davises  to  the  Southern  Title  Guarantee 
Company  be  declared  null  and  void;  and 
that  they  be  canceled  as  clouds  upon  plain- 
tiff's title;  and  for  process  and  general  re- 
Uef. 

The  plaintiff  filed  three  amendments  to 
her  petition.  By  the  first,  she  attached  as 
an  exhibit  an  abstract  of  title  **to  the  lands 
sued  for,^  and  alleged  '*that  defendants 
clafm  title  to  said  lands,  although  defend- 
ants have  no  valid  title  thereto  or  lien  there- 
on," and  added  a  prayer  for  a  judgment  ad- 
judicating the  title  to  the  lands  described  in 
the  plaintiff.  -By  the  second  amendment, 
she  alleged  that  she  held  the  lands  under 
certain  muniments  of  title.  By  the  third, 
she  struck  certain  paragraphs  of  the  origi- 
nal petition,  alleging  that  the  defendants 
daimed  under  certain  deeds,  which  were 
spurious  and  invalid,  and  one  of  which  was 
alleged,  on  information  and  belief,  to  be  a 
forgery,  and,  in  lieu  thereof,  alleged  as  fol- 
lows: *^rhat  defendants  liave  no  valid 
claim  of  title  to  said  lots,  but  the  defendants 
daim  under  certain  alleged,  pretended  deeds, 
which  are  spurious  and  invalid,  and  are 
clouds  upon  plaintiff's  title." 

The  Southern  Title  Guarantee  Company 
filed  a  demurrer,  among  other  grounds,  be- 
cause the  petition  set  forth  no  cause  of  ac- 
tion, and  because  it  shows,  on  its  face,  that 
the  superior  court  of  Gordon  county  has  no 
Jurisdiction  of  the  case,  as  none  of  tlte  de- 
fendants against  whom  substantial  relief  la 
prayed  reside  in  Gk>rdon  county,  but  are 
residents  of  Floyd  county.  All  of  the  de* 
fendants  filed  their  plea  to  the  jurisdiction, 
in  which  they  set  up  that  they  were  not  resi- 
dents of  Gordon  county,  but  were  residents 
of  Floyd  county;  that  they  had  never  resid- 
ed in  Gordon  county,  nor  did  they  have  any 
agents  who  could  accept  service,  or  against 
whom  substantial  relief  could  be  granted. 
The  Davises  alleged  that  they  had  no  title 
to  the  property  described  in  the  petition, 
but  that  they  had  parted  with  the  title,  prior 
to  the  filing  of  the  petition,  by  quitclaim 
deed.  The  defendants  also  filed  an  answer, 
in  which  they  stated  that  it  was  done  with- 
out waiving  service,  their  plea  to  the  juris- 
diction, or  their  general  or  special  demur- 
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rers.  The  court  overruled  the  demurrer, 
the  plea  to  the  jurisdiction,  and  a  motion 
made  to  continue  the  case  on  account  of  sur- 
prise;  all  of  whl(^  rulings  the  defendants 
assigned  as  ierror.  The  court  directed  a 
verdict  for  the  plaintiff,  upon  which  judg- 
ment was  entered,  and  the  defendants  ex- 
cepted. 

Geo.  A.  Coffee,  for  plaintiffs  in  error.  Paul 
F.  AMn  and  J.  M.  Lang,  for  defendant  in 
error.. 

LUMPKIN,  J.  [1]  Prom  the  report  of  flicts, 
it  will  he  seen  at  a  glance  that  the  original 
petition  was  equitable  in  its  nature.  The 
sole  purix)8e  was  to  cancel  certain  deeds  as 
a  cloud  on  the  title  of  the  plaintiff,  to  en- 
join a  sale  under  a  power  contained  in  a 
deed  made  to  secure  a  debt,  and  for  general 
relief.  If  it  set  out  any  cause  of  action  at 
an,  it  was  purely  equitable  in  character. 
The  mere  allegation  that  the  defendants 
"had  no  valid  title  to  said  land  or  lien 
thereon,"  and  the  prayer  for  process,  did 
not  make  the  case  an  action  of  ejectment. 
It  appeared  on  the  face  of  the  petition  that 
the  substantial  defendants  resided  in  an- 
other county;  and  that  there  was  no  juris- 
diction to  try  the  case  in  the  county  where 
it  was  brought  Civil  Code  1910,  S  6540. 
The  point  was  raised  by  demurrer  and  by 
plea  to  the  jurisdiction.  The  defendants  al- 
so filed  an  answer,  in  which  it  was  stated 
that  it  was  filed  without  waiving  service,  or 
their  demurrer  or  plea  to  the  jurisdiction* 
Both  the  plea  and  answer  were  verified  on 
May  12,  1909.  The  entry  of  filing  on  the  lat- 
ter was  dated  June  15,  1910,  "by  order  of 
the  court"  The  entry  on  the  former  was 
dated  June  21st  It  was  urged  that  this 
waived  objection  to  the  jurisdiction.  If  so 
as  to  the  plea,  the  point  was  also  made  by 
the  demurrer,  which  appears  to  have  been 
urged  before  the  answer  was  filed. 

[2]  Three  amendments  to  the  petition  were 
filed.  In  the  effort  to  confer  jurisdiction  on 
the  conrt  By  the  first,  the  plaintiff  alleged 
that  she  claimed  under  a  certain  chain  of 
deeds.  By  the  second,  the  plaintiff  attached 
an  abstract  of  title  **to  the  land  sued  for,?' 
and  alleged  tliat  '*the  defendants  claim  ti- 
tle to  said  lands,  although  defendants  have 
no  valid  title  thereto  or  lien  thereon."  It 
was  also  prayed  that  "judgment  be  rendered 
adjudicating  the  title  to  the  above^escribed 
land  to  be  in  the  plaintiff."  By  the  third 
amendment,  the  plaintiff  struck  from  the 
petition  the  allegations  as  to  the  chain  of 
deeds  terminating  in  that  held  by  the  de- 
fendant corporation,  and  alleged  that  the  de- 
fendants had  no  valid  chain  of  tttie  to  the 
lot%  but  daimed  ''under  certain  alleged  pre- 


tended deeds,  which  are  spurious  and  Inval- 
id, and  are  clouds  upon  the  plaintiff's  title." 

It  is  contended  that  the  action  waa  one  of 
ejectment,  or  its  statutory  equivalent;  and, 
if  not  so  originally,  that  if  became  so  after 
the  amendments  were  made.  Primarily  an  ac- 
tion of  ejectment  was  to  recover  land  from 
one  who  held  it  wrongfully.  We  need  not  dis- 
cuss what  character  or  extent  of  ouster  or 
adverse  possession  will  authorize  the  bring- 
ing of  an  action  of  ejectment  Nor  Is  it  nec- 
essary to  decide  whether  a  purely  equitable 
action  can  be  brought  in  a  county  where 
there  is  no  jurisdiction,  and  be  amended  in- 
to an  action  of  complaint  for  land  which 
could  be  properly  brought  here.  We  know  of 
no  law  authorizing  a  plaintiff,  who  alleges 
that  '*she  holds  certain  lands"  under  certain 
deeds,  to  bring  a  suit  in  a  county  where  the 
land  lies  against  a  person  who  lives  in  an- 
other county,  and  who  has  no  possession  of 
the  land,  and  has  in  no  way  ousted  the 
plaintiff,  and  confer  jurisdiction  on  the 
court  of  the  former  county  by  alleging  that 
the  defendant  holds  a  deed  to  secure  a  debt; 
that  his  claim  is  not  valid,  and  the  plaintiff 
has  a  titie  which  he  would  like  to  liave  de- 
clared good.  This  is  not  the  meaning  of  the 
constitutional  provision  fixing  the  venue  of 
actions,  respecting  tities  to  land,  in.  the  coun- 
ty where  the  land  lies. 

It  is  said  that  the  defendant  corporation 
is  proceeding  to  exercise  the  power  of  sale 
contained  in  the  security  deed,  and  is  in 
"constructive  possession"  of  the  land.  A 
mere  proceeding  to  exercise  a  power  of 
sale  contained  in  a  deed  to  secure  a  debt  is 
not  alone  such  an  ouster  or  adverse  posses- 
sion of  the  land  as  furnishes  a  basis  for 
an  action  of  ejectment  If  the  peution,  as 
amended  should  be  treated  as  in  the  nature 
of  an  action  of  ejectment.  It  was  fatally  de- 
fective. 

The  role  that  in  ejectment  lease,  entry, 
and  ouster  must  be  admitted,  which  is  in- 
voked In  behalf  of  the  defoidant  in  error, 
applies  where  there  is  an  allegation  of  lease, 
entry,  and  ousted,  or  what  is  considered 
equivalent  thereto,  in  a  statutory  form  of 
action  to  recover  land.  It  can  hardly  be 
contended  that  an  action  of  ejectment  would 
He  with  no  allegation  of  ouster,  or  that  the 
consent  rule  would  supply  such  a  failure  of 
allegation.  And  the  rule  that  where  there 
is  a  right  there  is  a  remedy,  and  the  court 
having  jurisdiction  of  the  case  will.  If  nec- 
essary, frame  a  remedy,  which  is  also  urged, 
cannot  help  the  defendant  In  error,  because 
here  the  court  has  no  jurisdiction  of  the 
case.  It  should  have  been  dismissed  accord- 
ingly. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  SILL,  J.,  not  presiding. 
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{8yUahu9  (y  the  Court.) 

h,  IifsuBANCE   {%  618*)— Actions— VENxnc 

Under  avil  Code  1910,  §  2563,  a  nonresi- 
dent insurance  company  may  be  sued  in  the 
county  where  the  company  had  an  agent  and 
place  of  doing  business  when  the  contract  of 
insurance  was  made  and  the  cause  of  action 
arose,  although  the  company  has  abandoned  its 
agency  in  that  county  and  has  no  agent  there  at 
the  time  of  the  suit. 

[Ed.  Note.— For  other  casea,  see  Insurance, 
Cent  Dig,  §|  1586-1539 ;  Dec  Dig.  {  618.*] 

2.  IirsuBANCB    ({    627*>— Actions— NoNBXSi- 

DfiNT  COMFANT— SKRVICE   OF   PBOCESS. 

Where 'in  such  a  case  the  company  has  no 
agent  or  place  of  doing  business  in  the  county. 
service  of  suit  may  be  perfected,  under  Civil 
Code  1910,  S  2564,  by  leaving  a  copy  of  the 
original  suit  and  process  at  the  place  where 
was  located  the  agent  and  i)Iace  of  doing  busi- 
ness of  the  company  continuously  from  the 
time  of  the  execution  of  the  contract  to  the 
time  of  the  company's  discontinuance  of  the 
agency  in  that  county. 

[Ed.  Note,— For  other  cases,  see  Insurance, 
Cent.  Dig.  §S  1573,  1574;  Dec.  Die.  I  627;* 
Corporations,  Cent.  Dig.  H  2603-2627.J 

3.  Courts   (}   217*)— Cebtified    Questions- 
Review— OoNsriTunoNALiTr  OF  Act. 

No  constitutional  question  is  propounded 
to  this  court  by  the  Court  of  Appeals,  and 
therefore  no  question  as  to  the  constitutionality 
of  any  act  of  the  Legislature  is  passed  upon. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  it  536>^38 ;  Dec.  Dig.  S  217.^] 

E?vana,  P.  J.  dissenting. 

Certified  Question  from  Court  of  Appeals. 

Action  by  Beulah  Peters,  administratrix, 
against  the  Queen  Insurance  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error  to  the  Court  of  Appeals,  which  certi- 
fies certain  questions  to  the  Supreme  Court. 
Questions  answered. 

The  Court  of  Appeals  certifies  to  the  Su- 
preme Conrt  the  following  question  of  law: 

*'On  October  30,  1909,  a  petition  was  filed 
in  the  dty  court  of  Moultrie  against  a  non- 
resident insunmce  company,  because  of  a  loss 
which  had  been  occasioned  to  the  plaintiff, 
who  was  insured  under  one  of  its  policies. 
The  petition  alleged  that  at  the  time  the  con- 
tract of  insurance  was  made  (October  29, 1908), 
and  at  the  time  the  cause  of  action  sued  on 
arose  (December  8,  1906),  the  defendant  had 
an  agent  and  an  agency  In  Moultrie,  tn  (Col- 
quitt county.  Process  was  lasoed  in  usual 
form,  directed  to  the  sheriff  of  the  dty 
court  of  Moultrie.  The  sheriff  made  the  fol- 
lowing return  of  service:  'I  have  .this  day 
served  the  within  papers  by  leaving  a  copy 
of  the  same  at  the  place  where  was  located 
the  agency  or  place  of  doing  business  of  said 
defendant  company  continuously  from  Jan- 
uary 1,  1906,  to  December  14,  1906;  said  de- 
fendant company  now  having  no  agent  or 
place  of  doing  business  in  said  county,  the 
agency  or  place  of  doing  business  of  said 


company  at  said  time  (January  1,  1906,  to 
December  14,  1908)  being  located  in  the  sec- 
ond story  of  the  building  known  as  tlie 
Moultrie  Banking  Gompanx  Building,  cor- 
ner of  North  Broad  and  West  Broad  streets, 
Moultrie,  Oa.,  that  being  the  place  wliere 
said  copy  was  by  me  so  left  as  above  stat- 
ed. W.  W.  Boyd,  Sheriff,  City  0>urt  of 
Moultrie.'  At  the  return  term  of  the  court 
the  defendant  specially  appeared  and  moved 
to  dismiss  the  action,  for  lack  of  Jurisdiction 
as  to  either  the  case  or  the  defendant,  be- 
cause it  is  not  disclosed  by  the  petition  that 
at  the  time  of  the  filing  of  the  suit  the  de- 
fendant company  had  any  agent  or  agency 
in  the  city  of  Moultrie  or  in  the  county  of 
Colquitt;  also  because  it  appears  from  the 
return  of  the  sheriff  that  the  defendant  com- 
pany had  no  agent  or  agency  or  place  of 
doing  business  in  said  city  or  in  said  coun- 
ty at  the  date  the  alleged  service  was  made, 
or  at  any  other  date  subsequent  to  December 
14,  1906.  Was  the  action  subject  to  dismiss- 
al because  of  the  facts  set  forth  in  the 
grounds  of  the  motion?" 

J.  A.  Wilkes  and  Shipp  &  Kline,  for  plaii^- 
tiff  in  error.  King,  Spalding  h  Underwood, 
for  defendant  tn  error. 

BECK,  J.  The  act  of  1861  providing  for  the 
situs  of  suits  against  insurance  companies  and 
the  service  of  process  in  suits  brought  there- 
under is  codified  in  the  Code  of  1873  as  fol- 
lows: "Sec.  3408.  Whenever  any  person  may 
have  any  claim  or  demand  upon  any  insur- 
ance company  having  agencies,  or  more  than 
one  place  of  doing  business,  it  shall  be  law- 
ful for  such  person  or  persons  to  institute 
suit  against  said  insurance  company  within 
the  county  where  the  principal  ofllce  of  such 
company  Is  located,  or  in  any  county  where 
said  insurance  company  may  have  an  agency, 
or  place  of  doing  business,  was  located  at 
the  time  the  cause  of  action  accrued,  or  the 
contract  was  made,  out  of  which  said  cause 
ct  action  arose;"  Section  8409  declared:  '*In 
all  such  suits,  service  shall  be  effected  upon 
such  insurance  company  by  leaving  a  copy  of 
the  bill  or  writ  with  the  agent  of  the  com- 
pany, if  any;  if  no  agent  should  be  in  the 
coiinty\,  then  at  the  agency  or  place  of  doing 
business,  or  where  the  same  was  located  at 
the  time  such  cause  of  action  accrued«  or 
the  contract  was  made,  out  of  which  the 
same  arosew"  These  sections,  were  construed 
in  Bmpire  State  Ins»  Ck>.  v.  (»Ulns,  54  Ga. 
376,  wherein  it  was  held  that,  "under  sec- 
tions 8406»  8409,  Of  the  Code,  an  action 
against  an  insurance  company  must  be  in- 
stituted in  the  county  where  its  principal 
office  \a  located  or  where  it  has  an  agency  or 
place  of  doing  business  when  suit  is  brought, 
and.  which  agency  or  place  of  business  was 
located  in  the  county  at  the  time  the  cause 
of  action  accrued,  or  the  contract  was  made 
out   of   which   the  cause  of  action  arose." 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  beriee  ft  Rep'r  indexes 
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This  case  was  decided  at  the  January  term, 
187S. 

Subsequently  section  3408  was  amended 
by  inserting  between  the  word  "business"  and 
the  word  "was"  the  following  '*or  in  any 
county  where  such  agency  or  place  of  doing 
business*'  (Acts  1878-79,  p.  54),  so  that  the 
section  as  amended  would  read  as  follows: 
"Whenever  any  person  may  have  any  claim 
or  demand  upon  any  insurance  company  hav- 
ing agencies,  or  more  than  one  place  of  doing 
business,  it  shall  be  lawful  for  such  person 
or  persons  to  institute  suit  against  said  in- 
surance company  within  the  county  where 
the  principal  office  of  such  company  is  lo- 
cated, or  in  any  county  where  said  insurance 
company  may  have  an  agency  or  place  of  do- 
ing business,  or  in  any  county  where  such 
agency  or  place  of  doing  business  was  locat- 
ed at  the  time  the  cause  of  action  accrued, 
or  the  contract  was  made,  out  of  which 
said  cause  of  action  arose."  This  amend- 
ment wrought  a  change  in  the  original  act 
In  the  Collins  Case  the  latter  part  of  the 
section  was  construed  in  conjunction  with 
the  former,  so  that  in  order  to  locate  the 
venue  of  the  suit  there  must  be  an  agency  or 
place  of  doing  business  at  the  time  the  suit 
was  brought,  and  this  agency  or  place  of 
doing  business  must  have  been  located  In 
such  county  at  the  time  of  the  accrual  of 
the  cause  6t  action  or  the  making  of  the 
contract 

[1, 21  By  the  amendment  suits  against  an 
insurance  company  having  an  agency  or 
more  than  one  place  of  doing  business  may 
be  located  (1)  in  counties  where  the  prin- 
cipal office  of  such  company  is  located;  or 
(2)  in  any  csounty  where  the  company  may 
have  an  agency  or  place  of  doing  Ijusihess; 
or  (8)  in  any  county  where  such  agency  or 
place  of  doing  business  was  located  at  the 
time  the  cause  of  action  accrued:  or  (4)  in 
any  county  where  such  company  had  an 
agency  or  place  of  doing  business  at  the 
time  when  the  contract  was  made  out  of 
which  the  cause  of  action  arose.  Though 
this  act  was  in  existence  at  the  time  the  case 
of  Atlanta  Home  Ins.  Co.  v.  Tullis,  99  Ga. 
225,  25  S.  E.  401,  was  decided,  no  reference 
was  made  to  it  in  the  decision,  and  the 
court  followed  the  ruling  pronounced  in  the 
Collins  Case.  Inasmuch  as  no  reference  was 
made  to  the  amending  act  of  1879,  this  de- 
cision is  not  to  be  accepted  as  a  construction 
of  that  act  Except  as  amended  by  the  acts 
of  1902  (Acts  1902,  p.  53),  substituting  the 
word  "agent"  for  "agency,"  sections  3408, 
3409  of  the  Code  of  1873,  as  amended  by 
the  act  of  1879,  are  codified  in  the  present 
Civil  Code,  §§  2563,  2564,  with  some  imma- 
terial verbal  changes. 

[3]  No  constitutional  infirmity  is  raised  In 
the  record  as  to  that  part  of  the  act  which 
allows  a  suit  to  be  located  in  a  county  where 
the  contract  was  written,  or  cause  of  action 
accrued,  without  respect  to  the  company's 
having  an  agent  or  place  of  doing  business 
there  at  the  time  the  suit  is  instituted;  nor 
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is  any  constitutional  objection  urged. against 
the  provision  that,  if  no  agent  should  be  In 
the  county,  the  process  in  the  suit  brought 
under  this  section  may  be  served  where  the 
agent  or  place  of  doing  business  was  located 
at  the  time  the  cause  of  action  accrued,  or 
the  contract  was  made,  out  of  which  the 
same  arose.  This  court  is  committed  by 
numerous  precedents  to  the  proposition  that 
a  constitutional  question  must  be  made  in 
the  court  below,  before  this  court  wHl  un- 
dertake to  pass  upon  It  Whatever  may 
have  been  done  sometimes  in  particular  cas- 
es, or  whatever  may  be  the  practice  in  courts 
of  error  in  some  other  Jurisdictions,  this  is 
the  rule  laid  down  by  the  decisions  of  this 
court  Sanders  Mfg.  Co.  v.  Dollar  Savgs. 
Bank,  110  Ga.  659  (3),  35  S.  E.,  777;  Roberts 
V.  Keeler,  111  Ga.  185,  36  S.  E.  617;  Laffitte 
V.  Burke,  113  Ga.  1001»  39  S.  E.  433;  Sayer 
T.  Brown,  119  Ga.  539  (3),  46  S.  E.  649;  New- 
kirk  V.  Sou.  Ry.  Co.,  120  Ga.  1048,  48  S.  E. 
426;  Carswell  v.  Wright,  133  Ga.  714  (4),  66 
S.  E..  905;  Cooper  v.  Natl.  Gert  Co.,  132 
Ga.  629,  64  S.  E.  650,  and  many  others.  In- 
deed, Civil  Code  1910,  S  6203,  declares  that 
the  Supreme  Court  shall  not  decide  any 
question  unless  It  is  made  by  a  special  as- 
signment of  error  in  the  bill  of  exceptions," 
etc.  Unless  we  hold  this  section  of  the  Code 
unconstitutional,  it  is  conclusive  of  the  ques- 
tion. At  any  rate,  it  Indicates  a  concurrence 
between  the  legislative  and  Judicial  views 
on  this  question.  Thus  by  repeated  decisions 
of  this  court  the  rule  is  firmly  fixed  as  to 
cases  coming  before  us  upon  ivrits  of  er- 
ror. 

Is  the  case  different  as  to  questions  cer- 
tified to  the  Supreme  Court  by  the  Court  of 
Appeals?  In  the  amendment  to  the  Constitu- 
tion, establishing  the  Court  of  Appeals  and  de- 
claring its  Jurisdiction  and  practice,  a  rule 
is  prescribed  as  to  this  matter.  Civil  Code 
1910,  §  6506  (codifying  a  portion  of  this  amend- 
ment), contains  the  following  provisions  on 
the  subject  of  the  certification  of  questions  by 
the  Court  of  Appeals  to  this  court:  "Where, 
in  a  case  pending  in  the  Court  of  Appeals,  a 
question  is  raised  as  to  the  construction  of 
a  provision  of  the  Constitution  of  this  state 
or  of  the  United  States,  or  as  to  the  con- 
stitutionality of  an  act  of  the  General  As- 
sembly of  this  state,  and  a  decision  of  the 
question  Is  necessary  to  the  determination 
of  the  case,  the  Court  of  Appeals  shall  so 
certify  to  the  Supreme  Court;  and  there- 
upon a  transcript  of  the  record  shall  be 
transmitted  to  the  Supreme  Court,  which, 
after  having  afforded  to  the  parties  an  op- 
portunity to  be  heard  thereon,  shall  instruct 
the  Court  of  Appeals  on  the  question  so  CQr- 
tifled,  and  the  Court  of  Appeals  shall  be 
bound  by  the  Instruction  so  given.  ♦  •  ♦ 
The  Court  of  Appeals  may  at  any  time  certi- 
fy to  the  Supreme  Court  any  other  question 
of  law  concerning  which  it  desires  the  in- 
sfhiction  of  the  Supreme  Court  for  proper 
decision;  and  thereupon  the  Supreme  Court 
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shall  give  its  instruction  on  tlie  question 
certified  to  it,  which  shall  be  binding  on  the 
Court  of  Appeals  in  such  case.*'  It  will  be 
seen  that  by  this  amendment  to  the  Constitu- 
tion provision  was  made  for  the  Court  of 
Appeals  to  certify  to  this  court  two  classes 
of  questions:  (1)  Constitutional  questions; 
(2)  any  other  questions  on  which  they  may 
desire  instruction.  As  to  constitutional  ques- 
tions, it  specifies  a  question  raised  in  a  case 
in  the  Court  of  Appeals,  and  which  is  nec- 
essary for  the  decision  of  the  case  there, 
and  provides  that  that  court  shall  so  certi- 
fy to  this  court  The  "other"  questions 
mentioned  evidently  referred  to  questions  oth- 
er than  such  constitutional  questions,  for 
which  special  provision  had  been  made.  To 
hold  that,  on  a  general  question  of  the  Court 
of  Appeals  making  no  reference  to  any  con- 
stitutional question,  this  court  would  search 
the  Constitution  to  determine  whether  any 
conflict  between  it  and  the  act  of  the  Leg- 
islature under  consideration  could  be  found, 
would,  we  think,  conflict  with  the  whole 
spirit  of  our  decisions,  as  well  as  with  the 
manifest  intention  of  the  Constitution  it- 
self. 

As  the  record  does  not  disclose  any  con- 
stitutional attack  made  upon  these  Code 
sections,  and  as  the  Court  of  Appeals  has 
asked  no  instruction  on  that  subject,  we 
cannot  interpret  them  to  mean  anything  oth- 
er than  what  is  clearly  expressed.  We  there- 
fore answer  the  question  propounded  by  the 
Court  of  Appeals  in  the  negative.  All  the 
Justices  concur,  except  EVANS,  P.  J.,  dissent- 
ing, and  HILL,  J.,  not  presiding. 

EVANS,  P.  J.  (dissenting).  I  agree  with 
my  Associates  as  to  the  construction  to  be 
given  to  the  statute  flxing  the  venue  of  suits 
against  insurance  companies  and  providing 
for  the  service  of  process  of  suits  brought 
under  the  statute.  But  I  cannot  concur  with 
them  that,  in  answer  to  a  question  of  law 
from  the  Court  of  Appeals,  the  law  as  it 
is  written  in  a  sti^tute,  however  it  may  pal- 
pably collide  with  the  Constitution  of  the 
state,  must  control  the  case,  in  the  absence 
of  a  direct  attack  on  the  statute  made  in 
the  bill  of  exceptions  to  the  Court  of  Ap- 
peals. It  was  written  in  the  flrst  Constitu- 
tion of  Georgia,  and  repeated  in  all  subse- 
quent ones,  that  it  is  the  duty  of  the  courts 
to  declare  void  all  legislative  enactments 
which  contravene  the  Constitution.  Obedi- 
ently to  this  mandate,  the  Supreme  Court  in 
its  early  history  adjudicated  the  constitu- 
tionality of  statutes  without  so  much  as  a 
reference  of  antagonism  between  the  act 
and  the  Constitution  being  contained  in  bills 
of  exceptions.  Later  on  the  practice  grew 
up  to  allege  in  the  assignments  of  error  that 
the  act  was  unconstitutional,  without  stat- 
ing the  particular  clause  of  the  Constitution 
which  the  act  was  alleged  to  offend.  Final- 
ly the  practice  culminated  into  a  rule  of 
procedure  that  the  Supreme  Court  would  not 


decide  a  constitutional  point,  unless  the 
point  was  passed  on  by  the  trial  court,  and 
In  raising  the  point  the  particular  constitu- 
tional provision  alleged  to  have  been  violat- 
ed by  the  act  was  speciflcally  indicated.  The 
rationale  of  this  rule  is,  as  I  apprehend  lt» 
that  the  Supreme  Court  was  established  to 
review  errors  of  law  committed  In  the  trial 
court;  and  unless  the  conflict  of  a  statute 
and  the  Constitution  is  urged  in  the  trial 
court,  and  the  ruling  duly  excepted  to,  this 
court  will  not  undertake  to  pass  upon  a 
question  not  made  in  the  trial  court 

Whether  I  am  right  or  wrong  in  my  anal- 
ysis of  the  basal  support  of  the  rule,  I 
am  fully  persuaded  that  neither  the  formu- 
la of  its  pronouncement  nor  the  spirit  of  its 
essence  requires  its  application  to  certified 
questions  of  law  from  the  Court  of  Appeals. 
The  Constitution  was  amended  about  seven 
years  ago  by  the  establishment  of  the  Court 
of  Appeals,  which  court  was  given  exclusive 
Jurisdiction  within  a  limited  sphere.  In  or- 
der to  avoid  conflict  of  decisions,  it  was  pro- 
vided that  the  Court  of  Appeals  was  bound 
by  the  precedents  of  the  Supreme  Court  It 
was  further  provided  that  the  Court  of  Ap- 
peals should  not  pass  on  the  constitutionali- 
ty of  any  statute,  but  if  a  statute  was  at- 
tacked as  unconstitutional,  and  exception  was 
taken  to  the  ruling  of  the  trial  court  there- 
on, that  the  Court  of  Appeals  should  certify 
such  constitutional  question  to  the  Supreme 
Court  for  decision.  It  was  further  provided 
that  the  Court  of  Appeals  might  certify  any 
question  of  law  to  the  Supreme  Court,  and 
must  follow  the  law  as  enunciated  by  the 
Supreme  Court  in  answer  to  the  question. 
In  determining  the  question  of  law  certified 
by  the  Court  of  Appeals,  this  court  Is  not  re- 
viewing the  Judgment  either  of  the  Court  of 
Appeals  or  of  the  trial  court  It  is  simply 
deciding  the  law  question  submitted  to  it  by 
the  Court  of  Appeals.  If  the  law  question  is 
submitted  in  a  concrete  form,  and  its  solu- 
tion involves  the  consideration  of  two  stat- 
utes apparently  conflicting,  it  is  our  duty  to 
decide  on  the  operation  of  each.  The  ques- 
tion cannot  be  answered  without  doing  this. 
If  subsequently  to  the  passage  of  the  statute 
under  consideration  the  General  Assembly 
bad  passed  an  act  declaring  that  all  insur- 
ance companies  having  agents  in  this  state 
must  be  sued  In  a  county  where  an  agency 
is  located,  would  it  not  be  our  duty  to  pass 
upon  the  repugnancy  of  such  a  statute  to  the 
one  sub  Judlce,  and  decide  which  one  is  to 
control?  If  a  statute  be  in  opposition  to 
the  Constitution,  and  if  both  the  statute  and 
the  Constitution  apply  to  the  particular  case, 
so  that  the  court  must  either  decide  the  case 
according  to  the  Constitution  or  according  to 
the  statute,  which  is  to  control?  If  the 
courts  are  to  regard  the  Constitution  as  su- 
perior to  the  statute,  where  both  apply,  then 
the  Constitution  must  control  the  case  So 
I  conclude  that  when  the  Court  of  Appeals 
inquires  of  this  court  the  legal  effect  of  cer- 
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tain  facts,  and  a  statute  in  opposition  to  tlie 
Constitution  and  the  Constitution  both  ap- 
ply to  the  facts,  and  either  the  statute  or 
the  Constitution  most  control  the  decision, 
then  it  is  the  duty  of  this  court  to  re- 
ject the  statute  and  give  full  force  and  ef- 
fect to  the  Constitution. 

The  Constitution  requires  that  a  defendant 
must  be  sued  In  the  county  of  his  residence. 
An  insurance  company  may  not  necessarily 
be  a  corporation;  but,  whether  such  com- 
pany is  a  partnership  or  a  corporation,  it 
can  be  sued  only  in  the  county  of  its  resi- 
dence, if  a  Judgment  in  personam  is  sought. 
It  is  competent  for  the  General  Assembly  to 
enact  that  an  Insurance  corporation  of  its 
own  creation  may  be  located  for  purpos- 
es of  suit  as  a  resident  of  each  county  where 
it  has  an  agent  or  agency.  But  it  would  not 
be  competent  for  the  Legislature  to  over- 
ride the  Constitution  and  enact  that  a  do- 
mestic insurance  company  is  suable  in  a 
county  where  it  had  neither  agent  nor  place 
of  doing  business  at  the  time  of  the  suit. 
All  citizens  of  the  United  States,  including 
corporations,  are  guaranteed  the  equal  pro- 
tection of  the  laws,  and  where  foreign  and 
domestic  corporations  are  doing  business  In 
this  state  by  means  of  agents,  the  law  pro- 
viding for  the  situs  of  suits  where  in  per- 
sonam  Judgments  are  sought  must  apply  to 
both 'alike.  Furthermore,  that  provision  of 
the  Code  section  which  provides  for  serv- 
ice of  process  on  a  former  place  of  busi- 
ness in  a  suit  instituted  in  a  county  where 
the  defendant  has  neither  agent  nor  place 
of  business  clashes  with  the  due  process 
clause  of  our  Constitution.  I  will  not  un- 
dertake to  elaborate  upon  the  unconstitu- 
tional feature  of  the  statute,  because  that 
point  is  not  reached  in  the  difference  be- 
tween my  Brethren  and  myself.  I  am  firm- 
ly of  the  opinion  that  the  answer  to  the 
question  of  the  Court  of  Appeals  should  be 
that  the  case  in  the  dty  court  of  Moultrie 
should  be  dismissed. 


(m  Ga.  447) 

UNITED  STATES  CASUAI/TY  CO.  t. 

NEWMAN. 

(Supreme  Court  of  Georgia.    Jan.  12,  1912.) 

(ByUahus  hy  the  Court.) 

iNsniuLNGB    (I    627*)— Action    on    Policy— 
Sbbvicb  ot  Pbocbss. 

Under  the  circumstances  contained  in  the 
recital  of  facts  made  by  the  Court  of  Appeals 
in  propounding  the  question  as  to  which  it  de- 
sires instructions  by  this  court,  the  city  coart 
of  La  Grange  had  not  acquired  such  jurisdic- 
tion of  the  defendant  as  would  authorize  it  to 
proceed  to  try  this  action  and  to  render  a  judg- 
ment against  the  defendant  therein. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1573,  1574;  Dec.  Dig.  I  627;* 
Corporations,  Cent.  Dig.  IS  2603-2627.J 


Certified  Question  from  Court  of  Appeals. 

Action  by  J.  D.  Newman  against  the 
United  States  Casualty  Company.  Judgment 
for  plaintiir,  and  defendant  appeals  to  the 
Court  of  Appeals,  which  certifies  a  certain 
question  to  the  Supreme  Court  Question 
answered. 

The  Court  of  Appeals  certifies  to  this 
court  for  its  instruction  thereon  the  follow- 
ing question  of  law,  the  determination  of 
which  is  deemed  necessary  to  a  proper  de- 
cision of  the  above-stated  case: 

''On  July  28,  1909,  the  plaintiff  In  error, 
which  is  a  nonresident  insurance  company, 
had  an  agency  at  La  Grange,  in  Troup  coun- 
ty, and  W.  C.  BV)rd,  of  said  county,  was  the 
agent  in  charge  of  said  agency,  and  contin- 
ued as  such  throughout  the  year  1909.  On 
said  date,  and  at  said  place,  and  through 
said  agent,  said  company  issued  its  policy 
Insuring  one  H.  W.  Newman  against  death 
from  certain  accidental  causes;  the  defend- 
ant in  error  being  named  as  the  beneficiary. 
On  December  17,  1909,  while  aald  policy 
was  in  effect,  said  H.  W.  Newman  was  ac- 
cidentally killed  in  a  way  by  which  it  is  al- 
leged that  the  company  became  liable  on 
said  policy.  (EV)r  the  purpose  of  this  ques- 
tion, the  liability  of  the  insurance  company 
on  the  policy  Is  to  be  talcen  as  existing.)  On 
February  21,  1910,  Mrs.  Newman  (the  de- 
fendant in  error)  filed  an  action  on  said  pol- 
icy in  the  city  court  of  La  Orange.  The 
derk  of  that  court  on  that  day  Issued  pro- 
cess In  usual  form,  returnable  to  the  March 
term  of  the  court  On  February  24,  1910, 
the  sheriff  of  that  court  made  return  that  he 
had  served  the  defendant  by  serving  *W.  O. 
Ford,  their  agent  personally'  with  a  copy 
of  the  writ  The  derk  also  issued  a  second 
original  and  process  addressed  to  the  sheriff 
of  Fulton  county  and  his  deputies  (no  order 
of  court  directing  the  issuance  of  this  sec- 
ond original  is  shown);  and  on  February  24, 
1910,  a  deputy  sheriff  of  Fulton  comity  made 
return  that  he  had  served  the  defendant  by 
personally  smrving  'John  H.  Mullln,  the  agent 
and  attorney  designated  by  said  defendant 
upon  whom  service  can  be  made.*  At  the 
appearance  term  the  defendant  traversed  the 
return  of  service  which  had  been  made  by 
the  sheriff  of  Troup  county,  and  set  up  that 
on  the  day  when  the  s^vice  was  made 
Ford  was  not  its  agent  and  occupied  no 
relationship  to  it  which  would  make  service 
on  him  effectual  as  against  the  defendant 
and  that  it  had  no  agent  in  Troup  county  on 
that  date.  The  defendant  also  specially  ap- 
peared and  moved  to  dismiss  the  action  on 
the  ground  that  service  had  not  been  legally 
perfected,  because  the  service  on  Ford  was 
ineffectual,  as  he  was  not  its  ag^it;  and 
service  In  Fulton  county  on  its  agent  Mullln 
was  nugatory,  as  there  was  no  authority  of 
law  for  the  making  of  that  service,  nor  for 
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the  issuance  of  the  second  original  and  pro- 
cess directed  to  the  sheriff  of  Fulton  county 
and  his  deputies.  Said  MuUin  was,  at  the 
time  the  suit  was  filed  and  the  serrlce  made, 
a  resident  of  Fulton  county,  in  charge  of  an 
agency  of  the  defendant  company  In  Atlanta, 
in  that  county,  and  had  been  designated  by 
the  company  as  its  agent  to  acknowledge 
service  on  suits  and  as  agent  upon  whom 
service  might  by  perfected,  as  is  required  by 
law.  The  traverse  as  to  the  service  on  Ford 
was  sustained;  and  as  a  matter  of  fact  it  is 
stated,  as  a  part  of  this  question,  that  W. 
G.  Ford  was  agent  for  the  defendant  com* 
pany  up  to  December  31,  1909,  when  his 
agency  terminated,  and  that  since  that  date 
the  defendant  company  has  not  had  an  agent 
or  agency  In  Troup  county.  Under  the  facts 
recited,  did  the  city  court  of  La  Grange 
have  such  Jurisdiction  of  the  defendant  as 
to  authorize  it  to  proceed  to  try  said  action 
and  to  render  judgment  against  the  defend- 
ant therein?" 

Slaton  &  Phillips  and  Hatton  Lovejoy,  for 
plaintiff  in  error.  W.  T.  Tuggle,  for  defend- 
ant in  error. 

BECK,  J.  In  case  of  suit  against  a  non- 
resident insurance  company  under  the  facts 
and  drcumstances  set  forth  in  the  foregoing 
statement  of  the  facts  preliminary  to  the 
question  in  regard  to  which  the  Court  of 
Appeals  has  asked  the  instructions  of  this 
court,  under  the  decision  in  the  case  of  Pe- 
ters V.'  Queen  Insurance  Company,  73  S.  B. 
664,  this  day  decided,  the  method  of  perfect- 
ing service  by  process  is  pointed  out  by  the 
statute.  Under  the  provisions  of  section 
2563  of  the  Civil  Code  the  city  court  of  La 
Grange  had  Jurisdiction  of  the  subject-mat- 
ter and  of  the  defendant.  Inasmuch  as  the 
defendant  had  an  agency  at  La  Grange,  in 
said  county,  at  the  time  of  the  execution  of 
the  contract  sued  on.  The  person  who  was 
the  agent  of  the  company  at  the  time  of  the 
execution  of  the  contract  had  ceased  to  rep- 
resent the  defendant  company  as  its  agent 
prior  to  the  bringing  of  this  suit.  Conse- 
quently service  upon  him  of  the  process  was 
entirely  nugatory.  The  method  of  service  in 
the  case  as  it  stood  at  the  time  of  bringing 
the  suit  is  clearly  pointed  out  in  Civil  Code, 
S  2564,  and  could  be  effected  by  leaving  a 
copy  of  the  original  suit  and  process  at  the 
agency  or  place  of  doing  business  of  the 
company  at  the  time  of  making  the  contract 
out  of  which  said  suit  arose.  Inasmuch  as 
the  statute  provides,  under  the  decision 
which  we  have  referred  to  above,  a  plain 
method  of  perfecting  service  in  the  county 
where  the  suit  was  brought,  there  was  no 
necessity  or  authority  for  the  issuance  of 
'the  second  original  for  service  upon  a  per- 
son resident  in  another  county,  who  had 
been  desi^ated  by  the  defendant  company 


as  its  agent  and  attorney  upon  whom  ser^* 
ice  could  be  made.  The  necessity  which  the 
court  recognized  in  the  case  of  Devereux  v. 
Atlanta  By.  &  Power  Co.,  Ill  Ga.  855,  36 
S.  E.  939,  as  a  ground  for  the  court's  exer- 
cising a  power  to  take  proper  steps  to  have 
service  made,  because  of  a  lack  of  a  proYl- 
sion  in  the  statute  for  the  same,  did  not  ex- 
ist here.  It  was  not  necessary  for  the  court 
or  its  officers  to  travel  out  of  the  statute  in 
order  to  assert  its  Jurisdiction  by  causing 
its  process  to  be  served  on  an  officer  or  agent 
of  the  defendant  In  person. 

Inasmuch  as  there  was  no  service  in  the 
one  way  provided  for  in  the  section  of  the 
Code  last  cited,  and  the  only  way  in  whl<di, 
under  the  circumstances  set  forth  in  the  re- 
cital of  facts  preliminary  to  the  submission 
of  the  question  by  the  Court  of  Appeals, 
service  could  be  tf  ected,  the  court  had  not 
acquired  such  Jurisdiction  of  the  person  of 
the  defendant  as  would  authorize  it  to  pro- 
ceed with  the  trial  of  the  suit,  and  the  ques- 
tion of  the  Court  of  Appeals  must  therefore 
be  answered  in  the  negative.  All  the  Jus- 
tices concur,  except  HILL,  J.,  not  presiding. 

EVANS,  P.  J.  I  specially  concur  In  the 
Judgment  My  views  on  the  subject  appear 
in  my  dissent  in  the  case  of  Peters  v.  Queen 
Insurance  Co.,  referred  to  in  the  opinion. 

(117  Ga.  4601 
BRACKIN  ▼.  JEFFERSON  FIRE  INS.  CO. 
(Supreme  Court  of  Georgia.    Jan.  12,  1912.) 

(Syllahw  ly  ike  0<mn,) 

AonoN  Against  Insubance  Cohpant. 

This  case  is  controlled  by  the  decisions 
this  day  rendered  in  the  cases  of  Peters  ▼. 
Queen  Ins.  Co.,  73  S.  EL  664,  and  U.  S.  Casual- 
ty Co.  v.  Newman,  Id.  667. 

Elrror  from  Superior  Court,  Decatur  Coun- 
ty;  Frank  Park,  Judge. 

Action  by  G.  B.  Brackin  against  the  Jeffer- 
son Fire  Insurance  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Hawes  &  Pottle,  for  plaintiff  in  error. 
Smith,  Hammond  &  Smith  and  E.  S.  Longley, 
for  defendant  in  error. 

EVANS,  P.  J.  Judgment  reversed.  All  the 
Justices  concur,  except  kui,  J.,  not  presiding. 

cm  Ga.  873) 

J.  B.  CARR  &  CO.  V.  WITT  et  aL 
(Supreme  Court  of  Georgia.    Jan.  11,  1912.) 

fByllahu$  hy  the  Court.) 
1.  Pleading  (8  224*)— Demubreb— Decision 

— Co  NSTBUCTIO  N . 

The  plaintiffs  filed  their  petition  against 
the  Metropolitan  Amusement  Company  and 
Carl  Witt,  alleging  that  they  had  entered  in* 
to  a  contract  with  the  Amusement  Company 
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for  the  improvement  of  a  certain  building  lo- 
cated on  a  lot  belonging  to  Carl  Witt;  that 
petitioners,  who  were  general  contractors,  had, 
^•in  addition  to  the  original  contract,  furnished 
material  and  labor  for  the  improvement  of  the 
building,"  amounting  to  a  stated  sum;  that  the 
Amusement  Company  paid  a  part  of  their  ob- 
ligation growing  out  of  the  contract,  but  a  bal- 
ance is  still  due  petitioners;  that  "while  said 
contract  for  the  improvement  of  said  premises 
was  entered  into  between  petitioners  and  Met- 
ropolitan Amusement  Company,  said  contract 
was  ratified  and  assented  to  by  Carl  Witt,  who 
was  at  the  time  of  the  execution  of  said  con- 
tract, and  now  is.  the  owner  of  the  above-de- 
scribed property.'  Plaintiffs  in  due  time  filed 
and  haa  recorded  their  claim  of  lien  for  the 
improvement  of  the  property,  embracing  in 
their  claim  the  lot  of  land  and  the  original 
building  thereon,  alleged  to  be  the  property  of 
Carl  Witt  Witt  filed  general  and  special  de- 
murrers to  the  petition.  The  court  sustained 
the  general  demurrer,  and  passed  the  follow- 
ing order:  'The  general  grounds  of  the  de- 
murrer are  sustained,  and  the  petition  is  dis- 
missed, on  the  ground  that  the  facts  stated  in 
the  petition  do  not  make  a  case  against  Carl 
Witt^  or  establish  a  lien  against  his  property, 
or  his  property  as  described  in  the  petition. 
Special  demurrers  are  not  passed  upon."  Held* 
tiaat  the  general  order  passed  by  the  court  had 
the  effect  of  dismissing  the  case  as  to  Carl 
Witt  and  his  property,  and  did  not  affect  the 
right  of  petitioners  to  prosecute  the  suit  to 
judgment  against  the  other  defendant,  if,  un- 
der the  facts  stated  in  the  petition,  they  could 
proceed  with  the  suit  against  that  defendant 
[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent  Dig.  f  568;    Dec.  Dig.  §  224.*] 

2.  Mechanics*  Libws   (J§  73,   271,  275*)  — 
Right  to  Lien— Enfobcement— Plea^ding. 
The  general  demurrer  of  Carl  Witt  to  the 
petition  was  properly  sustained. 

(a)  A  contractor,  furnishing  material  and 
makmg  improvements  under  a  contract  with  a 
tenant  upon  the  land  occupied  by  the  tenant 
does  not  thereby  acquire  a  lien  as  against  the 
owner  of  the  land,  although  the  owner,  with 
knowledge  of  the  contract  between  the  tenant 
and  the  contractor,  consented  that  the  improve- 
ments be  made. 

(b)  The  allegation  that  Carl  Witt  "ratified 
and  assented  to  the  contract*'  means  nothing 
more  than  that  Carl  Witt  gave  his  consent  that 
the  improvements  should  be  made  under  the 
contract  between  the  tenant  and  the  contractor, 
and  does  not  mean  that  be  adopted  the  con- 
tract as  one  made  for  him  b^  the  tenant  acting 
as  his  agent,  so  as  to  brmg  him  into  con- 
tractual relations  with  the  contractor  making 
the  improvements  and  furnishing  the  material. 
Pittsburgh  Plate  Glass  Co.  v.  Peters  Land  Co., 
123  Ga.  723,  51  S.  E.  725;  Cent  of  Qa.  Ry. 
Co.  y.  Shiver,  125  Ga.  218,  53  S.  B.  610. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens.  Cent  Dig.  ||  105,  600;  Dec  Dig.  S§  73, 
271,  275.*! 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  J.  B.  Carr  &  Co.  against  Carl 
Witt  and  another.  Judgment  for  defendants, 
and  plaintiffs  bring  error.    Affirmed. 

Green,  Tilson  &  McKinney,  for  plaintifte 
in  error.  Colquitt  &  Conyers,  for  defendants 
la  error. 

BECK,  J.  Judgment  affirmed*  All  the 
Justices  concur,  except  HILL,  J.,  not  pre- 
siding. 
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BENTON. 

(Supreme  Court  of  Georgia.    Jan.  12,  1912.) 

(SyUahuM  5y  the  Oovri.) 

1.  Frauds,    Statute  of   (S   84*)— Saus   or 
Goods—Natuhb  of  Contract. 

Independently  of  the  correspondence  hy 
mail  between  the  parties,  the  contract  for  the 
purchase  of  the  goods  involved  in  this  case  fell 
within  the  provisions  of  the  statute  of  frauds, 
relative  to  the  purchase  of  goods  and  wares 
amounting  to  $50  or  more. 

[£!d.  Note.—For  other  cases,  see  Frauds,  Stat- 
ute of,  Ded  Dig.  f  84.*] 

2.  Sales      (§      22*)—Validitt— Correspon- 
dence—Offer  AND  Acceptance. 

The  correspondence  between  the  parties 
through  the  mails  failed  to  show  an  offer  of 
the  seller,  accej^ted  by  the  purchaser  unequivo- 
cally, unconditionally,  and  without  variance, 
and  that  assent  to  the  same  thing,  in  the  same 
sense,  which  is  essential  to  a  complete  and 
binding  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  39-43 ;    Dec.  Dig.  {  22.«] 

3.  Evidence   ({   271*)— Dbclaratiohs— Self- 
Serving  Declarations. 

The  letters  written  by  the  plaintiff  to  the 
defendant,  which  were  excluded  from  the  evi- 
dence, contained  nothing  which  could  strength- 
en the  incomplete  contract  between  the  parties, 
being  in  the  nature  of  self-serving  declarations 
made  bv  the  plaintiff  to  the  defendant  after  the 
dose  of  the  correspondence,  so  far  as  defend- 
ant was  concerned,  relative  to  the  purchase  of 
the  personal  property  in  question;  and  they 
were  properly  repelled^  when  offered  in  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  U  1068-1079,  1081-1104 ;  Dec  Dig. 
i  271.*] 

4.  Nonsuit. 

The  case  was  properly  nonsuited. 

Error  from  Superior  Court,  Jasper  County ; 
H.  G.  Lewis,  Judge. 

Action  by  the  George  W.  iMtieller  Manu- 
facturing Company  against  L.  O.  Benton. 
Judgment  for  defendant,  and  plaintiff  brings 
error.     Affirmed. 

A.  S.  Thurman,  for  plaintiff  in  error. 
Greene  F.  Johnson,  for  defendant  in  error. 

BECK,  J.  George  W.  Mueller  Manufac- 
turing Company  sued  L.  O.  Benton  for  $175, 
the  price  of  certain  secondhand  bank  fix- 
tares  which  the  plaintiff  claimed  were  sold  to 
the  defendant  for  the  Planters^  &  Merchants' 
Bank,  of  Warr^iton,  Ga.  At  the  conclusion 
of  the  evidence  Introduced  by  the  plaintiff, 
the  defendant  moved  for  a  nonsuit,  which 
was  granted  by  the  court,  on  the  ground  that 
there  was  never  a  complete  contract;  that 
the  minds  of  the  parties  did  not  meet  as  to 
the  exact  terms  of  the  sale.  To  this  ruling, 
the  plaintiff  sued  out  a  bill  of  exceptions. 

fll  1.  Up  to  the  interchange  of  the  letters 
embraced  in  the  correspondence  between 
Benton  and  the  plaintiff  company,  the  con- 
tract for  the  sale  of  the  goods  In  question 
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was  clearly  within  the  statute  of  frauds.  | 
The  subject-matter  of  the  contract  was  the 
sale  of  certain  goods  to  the  amount  of  more 
than  $50,  and  no  part  of  the  goods  was  de- 
livered and  received,  and  nothing  had  been 
given  in  part  payment  or  in  earnest  to  bind 
the  bargain.  The  contract  up  to  the  time 
referred  to  rested  entirely  in  iMirol,  and  was 
not  blading  on  either  of  the  parties,  even 
though  both  understood  clearly  what  goods 
were  embraced  in  the  contract  and  the  terms 
relative  to  payment  Civil  Code,  {8222, 
subd.  7. 

[2]  2.  But  we  have  to  consider  whether  or 
not  the  correspondence  that  ensued  between 
the  alleged  vendor  and  purchaser  made  a 
complete  contract  for  the  sale  of  the  goods. 
On  February  28,  1907,  the  plaintiff  wrote  to 
the  defendant  that,  having  reference  to  the  set 
of  bank  fixtures  as  to  the  purchase  of  which 
negotiations  had  been  had,  the  former  under- 
stood the  latter  to  say  that  he  was  willing 
to  pay  $175  for  them  as  they  were,  adding: 
"If  this  is  the  case,  please  advise  us  at  once 
and  send  your  check  for  same,  as  we  will 
crate  the  fixtures  and  hold  them  for  you 
until  you  are  ready  to  have  them  shipped.** 
Prompt  attention  to  the  matter  was  request- 
ed. On  the  same  date,  the  defendant  wrote 
to  the  plaintiff,  the  two  letters  crossing  in 
the  mail,  as  follows:  "Referring  to  my  con- 
versation with  you,  relative  to  the  second- 
hand fixtures,  beg  to  advise  that  I  accept 
your  proposition  for  $175,  and  will  send  you 
shipping  instructions  in  the  near  future.'* 
Seven  days  later  'the  plaintiff  wrote  to  the 
defendant,  as  follows:  "We  acknowledge  re- 
ceipt of  your  letter  of  the  28th  ult,  which 
crossed  our  letter  of  same  date  to  you,  re- 
garding secondhand  fixtures.  Please  send  us 
your  check  for  the  amount  of  $175,  and  we 
will  crate  the  fixtures  and  store  them  for  you 
until  you  are  ready  to  have  them  shipped. 
Or,  give  us  authority  to  draw  on  you  for 
that  amount.** 

There  appears  in  the  correspondence  an  un- 
signed letter  in  the  following  terms:  "Dear 
Sir:  I  will  remit  you  when  I  return  home 
for  the  other  fixtures  bought  of  you.  The 
board  of  directors  will  want  to  buy  a  di- 
rectors* table  for  this  bank;  and  you  may 
send  them  prices  and  cuts  of  same,  if  you 
have  any  cuts  on  hand."  Under  date  of  March 
28,  1907,  there  appears  the  following  from 
d^endant  to  plaintiff:  "Please  ship  out  at 
once  to  Warrenton,  Oa.,  the  $176.00  set  of 
bank  fixtures  which  I  bought  for  that  bank, 
and  oblige.'*  Two  days  later  plaintiff  replied 
to  this  as  follows:  "We  have  your  letter  of 
the  28th,  saying  for  us  to  ship  at  once  the 
Warrenton  Bank  the  fixtures  which  you 
bought  for  $175.00.  If  you  remember  cor- 
rectly, you  promised  to  send  Mr.  Krueger, 
our  secretary,  a  check  for  this  amount  Do 
so,  and  on  receipt  of  same  we  will  be  pleased 
to  crate  and  ship  these  fixtures  at  once.*' 

On  April  1,  1907,  defendant  sent  this  In- 
quiry to  plaintiff:   '^In  reply  to  your  letter 


attached,  I  wish  to  inquire  If  you  refuse  to 
ship  the  fixtures  purchased  unless  we  pay 
for  same  in  advance  of  shipment?  This 
demand  has  never  been  made  on  me  or  on 
any  of  our  banks  before  by  any  one;  and  if 
made  by  you  in  this  case,  you-  should  explain 
yourself."  Plaintiff  answered  the  letter  of 
inquiry  thus:  "Dear  Sir:  We  herewith  ac- 
knojEvledge  receipt  of  your  favor  of  the  1st 
from  Adrian,  Ga.,  and  in  reply  we  wish  to 
say  that  you  will  remember  in  former  letter 
from  you,  you  advised  us  that  you  were  go- 
ing to  send  your  check  some  time  ago,  for  the 
$175.00.  But  we  have  not  received  same, 
and  we  ask  that  you  let  same  come  forward. 
You  know  exactly  what  you  bought  and  the 
condition  of  the  fixtures,  and  we  would  like 
to  deal  with  you  direct  in  this  matter.  We 
will  crate  the  fixtures  and  ship  to  the  Warren- 
ton Bank  as  directed ;  but  we  do  not  know- 
but  that  these  people,  after  receiving  their 
fixtures,  will  have  all  kinds  of  complaints 
regarding  these  fixtures  and  may  not  want 
to  i>ay  purchase-price,  giving  all  kinds  of 
excuses.  For  that  reason,  we  shall  ask  you 
to  send  us  your  check  direct  and  have  the 
Warrenton  Bank  to  make  settlement  with 
you  for  the  fixtures.*'  Then  follows  a  letter 
from  J.  O.  Evans,  cashier  of  the  bank  at 
Warrenton,  to  the  plaintiff,  under  date  of 
April  9th,  and  the  answer  of  the  plaintiff 
company  to  Evans,  in  the  following  words: 

"Warrenton,  Ga.,  4/9/1907. 

"Messrs.  Geo.  W.  Mueller  Co.,  Atlanta, 
Ga. — Dear  Sirs:  Mr.  Benton  advises  me  that 
he  has  bought  the  fixtures  for  Planters'  & 
Merchants'  Bank,  Warrenton,  Ga.,  from  you. 
We  are  now  ready  for  sama  Can  you  give 
us  any  promise  as  to  when  we  may  expect 
them?    Yours  truly,  J.  C.  Evans,  Cashier.** 

"April  11,  1907. 

"Mr.  J.  O.  Evans,  Cashier,  Planters'  & 
Merchants'  Bank,  Warrenton,  Ga. — Dear  Sir: 
Replying  to  yours  of  the  9th  in  reference  to 
the  secondhand  fixtures  bought  by  Mr.  L.  0. 
Benton,  we  wish  to  say  we  will  make  ship- 
ment of  same  not  later  than  day  after  to- 
morrow. Trusting  this  will  be  satisfactory, 
we  are,  yours  very  truly,  Q.  W.  Mueller 
Mfg.  Co." 

On  the  day  following  the  last  letter,  the 
plaintiff  wrote  the  defendant  as  follows: 
"Enclosed  we  band  you  B/Lading  of  ship- 
ment of  fixtures  bought  for  the  Planters*  & 
Merchants'  Bank,  Warrenton,  Ga.  Please 
send  us  N.  Y.  exchange  of  purchase  price 
$175."  And  under  date  of  April  15th  plain- 
tiff wrote  the  defendant  that,  having  had  a 
letter  from  the  bank  instructing  them  to 
ship  the  fixtures  at  once,  they  had  been  ship- 
ped as  per  instructions  and  invoice  and  bill 
of  lading  sent  to  defendant,  for  which  they 
requested  a  check  from  the  defendant.  There- 
upon, under  date  of  April  19th,  the  defendant 
wrote,  saying:  "I  am  somewhat  surprised  at 
your  favor  of  the  12th  Inst,  enclosing  B/L 
for  fixtures  shipped  to  Planters*  ft  Merdiants' 
Bank  at  Warrenton,  Ga.    I  have  your  letter 
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in  which  yon  absolutely  refused  to  ship  them 
until  you  first  had  in  hand  my  check  to 
cover  them;  and  upon  receipt  of  this  letter, 
we  began  to  figure  on  other  fixtures.  Mr. 
Evans  of  Warrenton  left  early  this  week  for 
Talladega,  Ala.,  to  see  the  set  down  there, 
and  will  return  by  Columbus,  Ga.  I  have  not 
heard  from  him  yet  as  to  what  he  did.  He 
will  In  all  probability  buy  either  the  Talla- 
dega set  or  at  Columbus.  In  the  meantime, 
however,  I  will  endeavor  to  place  the  set 
shipped  Warrenton  elsewhere.*' 

Plaintiff  then  tendered  in  evidence  cer- 
tain letters  written  by  plaintiff  to  the  de- 
fendant after  the  shipment  of  the  goods  to 
the  bank  at  Warrenton,  requesting  payment 
for  the  goods,  calling  attention  to  their  for- 
mer correspondence,  requesting  remittance  in 
payment  of  the  purchase  price,  asking  for  ex- 
planation as  to  why  the  defendant  did  not 
honor  certain  drafts,  and  stating  that  'iegal 
steps"  would  be  taken,  unless  payment  be 
made;  also  a  letter  from  the  plaintiff  to  the 
agent  of  the  Georgia  Railroad,  acknowledging 
receipt  of  a  notice  of  a  return  shipment  of 
16  pieces  of  old  bank  fixtures  from  Warren- 
ton, Ga.,  by  the  Merchants'  &  Planters'  Bank, 
and  giving  notice  that  the  plaintiff  company 
refused  to  accept  this  shipment 

[3]  The  court  refused  to  admit  In  evidence 
the  letters  by  the  plaintiff  company  to  the 
defendant  subsequently  to  the  date  on  which 
the  shipment  of  the  bank  fixtures  was  made 
to  Warrenton,  except  the  letters  of  April 
12th  and  15th,  as  hereinabove  set  forth;  and 
this  ruling  is  assigned  as  error.  We  think, 
however,  that  these  letters  were  properly  ex- 
cluded. As  between  the  plaintiff  and  the  de- 
fendant, the  rights  of  the  parties  (that  is,  of 
the  plaintiff  to  demand  payment  and  the 
liability  of  the  defendant  to  make  payment) 
were  to  be  considered  and  determined  in  the 
light  of  the  facts  and  circumstances  as  they 
existed  at  the  time  of  the  shipment  of  the 
bank  fixtures  to  Warrenton,  Ga.,  upon  re- 
ceipt by  the  plaintiff  of  the  letter  from  Evans, 
cashier,  hereinabove  set  out.  Mere  state- 
ments in  letters  of  the  plaintiff's  understand- 
ing of  the  contract  and  demands  by  him  on 
the  defendant,  and  threats  of  legal  procedure, 
though  made  to  the  defendant  himself,  could 
not  create  any  liability  on  the  part  of  the  de- 
fendant, in  the  absence  of  anything  to  show 
that  the  defendant  made  any  further  state- 
ments or  agreement  upon  his  part  We  must 
look  to  the  correspondence,  and  decide  from 
the  contents,  of  the  various  letters  whether 
there  was  a  contract  for  the  sale  and  pur- 
chase of  the  goods  between  the  parties  to 
this  case. 

A  careful  reading  of  these  letters  will  show 
that  there  was  not  such  a  meeting  of  minds 
as  to  the  terms  of  the  sale  and  payment  for 
the  goods  as  would  constitute  a  complete 
contract.  It  will  be  observed  that  the  plain- 
tiff insisted  in  the  various  letters  to  Benton 
that  he  should  send  his  check  in  payment  for 
Uxe  goods;  and  that  the  plaintiff  would  then 


crate  and  set  aside  the  goods  subject  to  his 
order.  If  these  demands  for  a  check  as  the 
condition  precedent  to  the  setting  aside  of 
the  goods,  subject  to  Benton's  order,  mean 
anything,  they  indicate  that  the  plaintiff  con- 
tinued to  insist  that  payment  in  advance  was 
a  condition  precedent  to  the  completion  of 
the  sale.  While  a  contract  can  be  made  by 
correspondence  through  mail,  as  well  as  when 
the  parties  are  together,  the  same  rules  apply- 
ing in  either  case,  in  order  to  make  a  binding 
contract,  the  offer  of  the  seller  must  be  accept- 
ed by  the  purchaser  unequivocally,  uncondi- 
tionally, and  without  variance  of  any  sort 
There  must  be  a  mutual  assent  of  the  parties 
thereto,  and  they  must  assent  to  the  same 
thing  in  the  same  sense.  An  absolute  accept- 
ance of  a  proposal,  coupled  with,  a  condition, 
will  not  be  a  complete  contract  Robinson  v. 
Weller,  81  Ga.  704, 8  S.  B.  447;  9  Cyc.  267.  In 
the  case  Just  cited,  it  was  held  that  when  a 
party  living  in  Chattanooga,  Tenn.,  proposed 
to  sell  a  certain  lot  of  land  which  he  owned 
in  Rome,  Ga.,  and  the  owner  of  the  land 
wrote  to  the  party  in  Rome  that  she  would 
accept  a  certain  amount  for  the  property  in 
question,  one-third  cash  and  the  balance  on 
time,  *^her  offer  meant  that  she  would  accept 
the  cash  and  make  deed  to  the  purchaser  in 
Chattanooga;  and  when  such  other  party 
wrote,  accepting  her  offer,  and  saying  that 
the  money  was  ready  at  Rome,  and  directing 
her  to  send  the  deeds  to  Rome,  it  was  not  a 
full  acceptance  of  the  offer  she  had  made, 
and  therefore  was  not  a  complete  contract'* 

[41  We  have  no  hesitancy  in  holding  in  the 
present  case  that  certainly  up  to  the  date  of 
the  shipment  of  the  goods  on  the  order  of 
Evans,  cashier,  to  Warrenton^  there  was  no 
complete  contract  for  their  sale  and  purchase 
between  the  plaintiff  and  defendant  And 
we  are  equally  clear  that  the  act  of  shipping 
to  the  bank  at  Warrenton,  upon  the  order  of 
another  agent  of  the  bank  than  Benton, 
would  not  give  binding  effect  to  the  inchoate 
contract  between  Benton  and  the  plaintiff, 
so  as  to  render  Benton  liable.  When  the  cor- 
respondence between  Benton,  whom  the 
plaintiff  is  seeking  to  make  liable  as  an  in- 
dividual, terminated,  the  plaintiff  company 
was,  as  we'  have  seen  above,  still  insisting 
on  a  check  being  sent  them  in  advance  of  a 
delivery  of  the  goods,  and  Benton  was  re- 
fusing to  send  the  check  In  advance,  and 
asking  that  they  explain  such  a  demand. 
Benton  stopped  there  In  his  negotiations  for 
the  purchase  of  the  property.  Pay  in  advance 
he  would  not;  and  his  last  advice  from  the 
plaintiff,  until  he  was  informed  that  upon  the 
order  of  another  the  goods  had  been  shipped* 
was  that  the  plaintiff  would  go  no  further. 
Under  these  circumstances,  we  do  not  think 
that  he  became  at  any  time  individually  lia- 
ble for  the  purchase  price  of  the  goods  in 
question,  and  the  court  below  did  not  err  in 
so  deciding. 

Judgment  affirmed.  All  the  Justices  oon^ 
cur.  except  HILL.  J.,  not  presiding. 
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COOK  ▼.  STATE. 
(Sapreme  Court  of  Georgia.    Jan.  22,  1912.) 

(8yUahu9  by  the  Court.) 

1.  Statutes  ({  124*)— Subjects  akd  Titles 
—Courts. 

The  act  approved  Angnat  15,  1910  (Acta 
1910,  p.  201).  entitled  "An  act  to  abolish  the 
city  court  of  Newton,  to  provide  for  the  dispo- 
sition of  business  pending  in  said  court,  and 
for  other  purposes,^'  is  not  violative  of  para- 
graph 8,  {  7,  art  3,  of  the  Constitution  of  this 
state,  on  the  ground  that  it  contains  matter 
different  from  that  which  is  expressed  in  the 
title  thereof,  because  it  provides  that  such  act 
shall  not  become  operative  until  an  election 
shall  be  held  and  a  majority  of  the  oualified 
voters  of  the  countv  of  Baker  (in  whicn  New- 
ton is  located)  shall  vote  in  favor  of  the  aboli- 
tion of  the  court. 

[Ed.  Notew^For  other  cases,  see  Statutes, 
Cent  Dig.  §§  133,  184-186;   Dec  Dig.  S  124.*] 

2.  Statutes  (f  154*)  — Repeal  — Rbfebbncb 
TO  Act  Repealed. 

The  act  mentioned  in  the  preceding  head- 
note  is  not  violative  of  article  3,  f  7.  par.  17, 
of  the  state  Constitution,  which  provides,  "No 
law,  or  section  of  the  Code,  shall  be  amended 
or  repealed  by  mere  reference  to  its  title,  or  to 
the  number  of  the  section  of  the  Code,  but 
the  amending  or  repealing  act  shall  distinctly 
describe  the  law  to  be  amended  or  repealed, 
as  well  as  the  alteration  to  be  made,"  on  the 
ground  that  it  abolishes  the  city  court  of  New- 
ton without  distinctly  describing  the  act  whidi 
created  that  court 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  (  221;   Dec  Dig.  S  154.*] 

8.  Statutes  (§  47*)— Validity— Indefiwitb- 

NEss— Abolition  of  Court. 

The  act  above  mentioned  is  nugatory  and 
ineffectual  to  abolish  the  city  court  of  Newton, 
on  the  ground  that  it  fails  to  provide  '*how  the 
election  therein  mentioned  shall  be  held,  who 
shall  hold  it.  and  to  whom  the  returns  of  the 
election  shall  be  made,  and  whose  duty  it  shall 
be  to  declare  the  result  of  the  election." 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  i  47;  Dec  Dig.  {  47.*] 

Lumpkin  and  Hill,  JJ.,  dissenting  in  part 

Certified  Questions  from  Court  of  Appeals. 

Leroy  Cook  was  convicted  of  crime,  and 
brings  error.  Heard  on  questions  certified 
by  the  Court  of  Appeals.  Questions  an- 
swered. 

The  Court  of  Appeals  certified  to  the  Su- 
preme Court  the  following  questions: 

(1)  "Is  the  act  approved  August  15,  1910 
(Acts  1910,  p.  201),  entitled  'An  act  to  abolish 
the  city  court  of  Newton,  to  provide  for  the 
disposition  of  business  pending  In  said  court, 
and  for  other  purposes,'  violative  of  para- 
graplx  8,  S  7,  art  3,  of  the  Constitution  of 
G^rgia,  in  that  it  refers  to  matter  different 
from  that  which  is  expressed  in  the  title 
thereof,  for  the  alleged  reason  that  the  fol- 
lowing matter  is  contained  in  the  body  of  the 
act:  ^Provided,  the  provisions  of  this  act 
shall  become  of  full  force  and  effect  only 
when  ratified  by  a  majority  of  the  votes 
cast  by  the  qualified  voters  of  Baker  county 
at  an  election  to  be  held  for  the  purpose  of 
submitting  the  provisions  of  this  act  to  the 


qualified  voters  of  Baker  county  for  their 
approval,  which  said  election  shall  be  held 
on  the  same  date  as  the  general  election  of 
state  officers  of  Georgia  is  held;  and  those 
who  wish  to  cast  ballots  for  the  provisions 
of  this  bill  shall  do  so  by  casting  ballots  hav- 
ing written  or  printed  upon  them  the  words 
'Against  the  dty  court  of  Newton,'  and  those 
who  wish  to  cast  ballots  in  favor  the  dty 
court  of  Newton  and  against  the  provisions 
of  this  bill  shall  do  so  by  casting  ballots  hav- 
ing written  or  printed  on  them  the  words 
'For  the  city  court  of  Newton'?  It  is  con- 
tended by  the  plaintifl^  in  error  that  this 
matter  is  different  from  what  is  expressed  in 
the  titie." 

(2). "Is  said  act  violative  of  article  3,  par. 
17,  of  the  Constitution  of  this  state,  which 
provides,  'No  law,  or  section  of  the  Code, 
shall  be  amended  or  repealed  by  mere  refer- 
ence to  its  title,  or  to  the  number  of  the 
section  of  the  Code,  but  the  amending  or  re- 
pealing act  shall  distinctly  describe  the  law 
to  be  amended  or  repealed,  as  well  as  the 
alteration  to  be  made,'  because  it  undertakes 
to  repeal  the  act  creating  the  city  court  of 
Newton  without  distinctly  describing  that 
actr 

3.  "The  instruction  of  the  Supreme  Court 
is  also  desired  as  to  the  following  question  of 
law  involved  in  the  decision  of  said  case: 
Is  said  act  nugatory  and  ineffectual  to  abol* 
ish  the  city  court  of  Newton,  because  it  fails 
to  provide  how  the  election  therein  mention- 
ed 'shall  be  held,  who  shall  hold  it,  and  to 
whom  the  returns  of  the  election  shall  be 
made,  and  whose  duty  it  shall  be  to  declare 
the  result  of  said  election,'  or  because  no 
returns  of  said  election  were  made  to  the  or- 
dinary of  Baker  county,  or  because  the  ordi- 
nary of  Baker  county  has  not  declared  the 
result  of  said  election?" 

W.  I.  Geer,  for  plaintiff  in  error.  W.  B. 
Wooten,  SoL  Gen.,  and  F.  A.  Hooper,  for  the 
State. 

FISH,  C.  J.  [1]  1.  The  extent  to  which 
the  title  must  go  in  describing  or  outlining 
the  act,  and  the  fact  that* mere  incidents  or 
details  forming  a  part  of  the  general  purpose 
of  the  act  are  not  required  to  be  mentioned 
in  the  title,  has  been  the  subject  of  frequent 
discussions  by  this  court.  Nolan  v.  Cent. 
Ga.  Power  Co.,  134  Ga.  201,  205,  67  S.  B. 
656;  Dollar  v.  Wind,  135  Ga.  760,  765,  70  S. 
E.  335;  Stanley  v.  State,  135  Ga.  859,  864, 
70  S.  B.  591,  and  citations  in  those  casea  It 
only  remains  to  apply  the  principle  of  those 
decisions  to  the  case  now  in  hand.  This  is 
practically  controlled  by  the  ruling  In  Mc- 
Gmder  v.  State,  83  Ga.  616,  10  S.  B.  281. 
We  therefore  answer  the  first  question  pro- 
pounded by  the  Court  of  Appeals  in  the  nega- 
tive. 

[2]  2.  While  in  one  or  two  opinions  ren- 
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dered  shortlj  after  the  adoption  of  the  Oon- 
atitution  of  1877  Bome  doubt  was  expressed 
as  to  whether,  under  the  terms  of  that  in- 
strument, there  could  be  a  repeal  of  a  law  or 
a  part  of  a  law  by  implication  arising;  from 
the  passage  of  another  law  inconsistent  ¥rith 
it  (Cent  Railroad  v.  Hamilton,  71  6a.  461; 
Montgomery  v.  Board  of.  Education  of  Rich- 
mond County,  74  Ga.  41),  it  has  since  been 
determined  that  article  3,  par.  17,  of  the 
Constitution,  does  not  prohibit  such  repeals 
by  implication,  although  it  has  been  declared 
that,  to  work  that  result,  the  inconsistency 
must  be  plain.  Swift  v.  Van  Dyke,  98  Ga. 
725,  26  S.  £2,  59;  Collins  v.  Russell,  107  Ga. 
428,  33  S.  K.  444;  Verdery  v.  Walton,  137 
Ga.  — ,  73  S.  E.  390.  The  second  question, 
therefore,  is  also  answered  in  the  negative. 
[3]  3.  The  act  in  question  declares,  in  the 
first  section  thereof,  "that  on  and  after,  the 
first  day  of  January,  1911,  the  city  court  of 
Newton,  in  the  county  of  Baker,  be  and  the 
same  is  hereby  abolished.'*  In  the  begin- 
ning of  the  second  section  of  the  act  it  is 
declared  that  all  records,  papers,  books,  etc., 
of  such  court,  and  all  cases  both  civil  and 
criminal  that  may  be  pending  therein  at  the 
time  the  act  goes  into  effect,  shall  be  trans- 
ferred to  the  superior  court  of  Baker  coun- 
ty. Then  follows  this  language:  ''Provid- 
ed, the  provisions  of  this  act  shall  become 
of  full  force  and  effect  only  when  ratified 
by  a  majority  of  the  votes  cast  by  the  quali- 
fied voters  of  Baker  county  at  an  election 
to  be  held  for  the  purpose  of  submitting  the 
provisions  of  this  act  to  the  qualified  voters 
of  Baker  county  for  their  approval,  which 
said  election  shall  be  held  on  the  same  date 
as  the  general  election  of  state  officers  of 
Georgia  is  held;  and  those  who  wish  to 
cast  ballots  for  the  provisions  of  this  bill 
shall  do  so  by  casting  ballots  having  written 
or  printed  upon  them  the  words  'Against  the 
city  court  of  Newton,'  and  those  who  wish 
to  cast  ballots  in  favor  of  the  city  court  of 
Newton  and  against  the  provisions  of  this 
bill  shall  do  so  by  casting  ballots  having 
written  or  printed  on  them  the  words  *For 
the  dty  court  of  Newton.' "  Is  this  act,  in 
the  language  of  the  third  question  propound- 
ed to  this  court  by  the  Court  of  Appeals, 
''nugatory  and  ineffectual  to  abolish  the 
city  court  of  Newton,  because  it  fkils  to  pro- 
vide how  an  election  therein  mentioned  'shall 
be  held,  who  shall  hold  it,  and  to  whom  the 
returns  of  the  election  shall  be  made,  and 
whose  duty  it  shall  be  to  declare  the  result 
of  said  election?' "  As  will  be  seen,  the  act 
fixes  the  date  for  the  election  and  the  qual- 
ification of  the  voters  thereat,  as  well  as 
the  forms  of  the  ballots  to  be  cast,  and  de- 
clares that  the  act  shall  become  a  law  if 
ratified  by  a  majority  of  the  votes  cast  at 
the  election.  There  are,  however,  no  provi- 
sions whatever  in  the  act  as  to  how  the 
election  shall  be  held,  or  who  shall  hold  it, 
or  to  whom  the  returns  shall  be  made,  or 
who  shall  declare  the  result  Was  it  the  In- 
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tention  of  the  General  Assembly,  In  passing 
the  act,  that  the  election  should  be  held  In 
connection  with,  and  as  a  part  of,  the  gen- 
eral election  for  state  officers,  and  by  the 
managers  of  such  election,  and  that  the  re- 
turns should  be  canvassed  and  the  result  of 
the  election  be  declared  in  accordance  with 
the  law  relating  to  general  elections?  Or 
was  the  intention  that  the  election  referred 
to  in  the  act,  though  to  be  held  on  the  same 
date  as  the  general  election  for  state  officers, 
should  be  held  by  other  persons  than  the 
managers  of  such  general  election,  and  at 
different  polling  places,  and  that  the  canvass 
of  the  returns  should  be  made  and  the  result 
declared  in  a  way  different  from  the  provi- 
sions relating  to  such  matters  in  the  gener- 
al .election  for  state  officers?  There  is  ab- 
solutely nothing  in  the  act  which  enables  us 
to  satisfactorily  answer  either  of  these  ques- 
tions. 

We  cannot  believe  that  the  first  inquiry  we 
have  just  stated  should  be  answered  in  the 
affirmative,  as  the  holding  of  the  two  elec- 
tions by  tiie  same  managers,  at  the  same 
time,  would  necessarily  bring  about  serious 
confusion  and  complication,  and  the  fate  of 
the  court  might  be  materially  affected  by  the 
candidacy  of  one  or  more  of  those  running 
for  office,  or,  on  the  other  hand,  the  fate  of 
a  candidate  might  depend  on  his  stand  for 
or  against  the  court  If,  on  the  other  hand, 
the  purpose  of  the  act  was  that  a  separate 
election  should  be  held  as  to  the  abolishment 
of  the  court  we  are  at  a  loss  to  say  who 
should  appoint  the  managers,  how  the  re- 
turns should  be  canvassed,  and  by  whom  the 
result  should  be  declared.  -There  is  noth- 
ing in  the  act  to  indicate  that  the  returns 
should  be  made  to  the  ordinary  of  the  coun- 
ty, or  that  he  should  declare  the  result; 
nor  is  there  anything  tending  to  show  that 
the  returns  should  be  made  to  the  board  of 
commissioners  of  the  county,  and  that  thejr 
should  declare  the  result  Nor  are  we  aware 
of  any  general  law  authorizing  the  returns 
of  such  special  election  to  be  made  either 
to  the  ordinary  or  to  .the  board  of  commis- 
sioners, and  giving  either  the  power  of  de- 
claring the  result  of  such  election.  It  Is 
true  that  the  act  establishing  the  board  of 
commissioners  for  Baker  county  (Acts  1908, 
p.  270)  gives  the  power  to  the  board  to  es- 
tablish and  change  election  precincts  and 
militia  districts,  to  supply  by  appointment 
all  vacancies  in  county  offices,  and  to  order 
elections  to  fill  them,  and  to  supervise  coun- 
ty matters.  None  of  these  powers,  however, 
is  broad  enough  ta  authorize  the  board  to 
appoint  managers  for  the  special  election 
referred  to  in  the  act  under  discussion,  nor 
to  declare  the  result  of  jsuch  election,  nor 
to  prescribed  rules  as  to  whom  the  returns 
shall  be  made,  and  who  shall  declare  the  re- 
sult 

In  Jacoby  v.  Dallls,  115  Ga.  272,  41  S.  JED. 
611,  the  question  was  raised  as  to  the  va- 
lidity of  an  act  to  establish  a  dispensary  In 
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the  dtar  of  La  Grange.  The  act  proyided 
that:  "Within  twenty  days  after  the  pas- 
sage of  this  act  the  mayor  of  the  city  of  La 
Grange  shall  order  an  election,  at  which 
shall  be  submitted  the  question  of  'Dispen- 
sary' or  'No  Dispensary.*  Those  voting  for 
dispensary  shall  have  written  or  printed  up- 
on their  ballots  'For  Dispensary/  and  those 
voting  against  dispensary  shall  have  print- 
ed or  written  upon  their  ballots,  *No  Dis- 
pensary.' Should  the  result  be  in  favor  of 
having  a  dispensary,  then  said  dispensary 
shall  be  established  in  accordance  with  the 
provisions  of  this  act"  Acts  1901,  p.  509, 
§  14.  The  act  was  attacked  because  it  fail- 
ed to  specifically  prescribe  the  "way  for 
holding"  the  election,  and  because  it  "makes 
no  provision  for  the  necessary  rules  and  reg- 
ulations" with  respect  thereto.  In  passing 
upon  these  points  this  court  said:  "It  is  true 
that  the  act  does  not  undertake  to  declare 
how  notice  of  the  election  therein  provided 
for  shall  be  given,  or  to  prescribe  the  pre- 
dse  manner  in  which  it  shall  be  held;  but 
we  do  not  think  It  was  indispensably  neces- 
sary that  the  General  Assembly  should  have 
specifically  dealt  with  these  matters  of  mere 
detail.  On  the  contrary,  the  act  can,  in  our 
opinion,  be  upheld  and  given  effect  by  con- 
utruing  its  provisions,  as  to  the  holding  of  an 
election,  to  mean  that  the  mayor  of  the 
city,  who  was  expressly  authorized  to  fix  the 
time  for  the  holding  thereof,  should  also 
have  power  to  make  his  order  effectual  by 
making  the  necessary  provisions  for  the  hold- 
ing of  the  election  in  the  usual  and  proper 
way  in  which  such  elections  as  that  con- 
templated by  the  General  Assembly  are  con- 
ducted in  this  state.*'  The  act  there  under 
construction,  as  will  be  seen,  expressly  au- 
thorized the  mayor  to  fix  a  time  for  the  hold- 
ing of  the  election;  and  it  was  held  that 
he  therefore  had  authority  to  make  his  order 
effective  by  making  the  necessary  provisions 
for  the  holding  of  an  election  in  the  usual 
and  proper  way  in  which  such  elections  as 
that  contemplated  by  the  General  Assembly 
are  conducted  in  this  state.  If  the  act  pro- 
viding for  the  election  as  to  whether  the 
city  court  of  Newton  should  be  abolished 
had  conferred  upon  the  ordinary,  or  the 
board  of  county  commissioners,  the  power 
of  ordering  the  election  and  fixing  the  time 
within  which  it  should  be  held.  It  would 
then  have  come  more  nearly  under  the  rul- 
ing made  in  the  case  cited.  But  this  act 
conferred  no  power  whatever,  as  to  the 
election  therein  referred  to,  upon  the  ordi- 
nary, or  upon  the  board  of  commissioners. 

The  ruling  in  Brooks  v.  Town  of  Logan- 
vUle,  134  Ga.  358,  67  S.  E.  940,  is  somewhat 
In  point  It  was  there  held  that:  "A  general 
power  contained  in  the  charter  of  a  town  to 
establish  and  maintain  a  public  school  sys- 
tem by  taxation,  without  any  provision  for 
the  submission  of  the  question  to  a  vote  of 
the  qualified  voters  of  the  town  before  it 
should  become  effective,  Is  not  a  compliance 


with  the  Constitution  (article  8,  §  4,  par.  1, 
as  amended  by  the  proposal  of  1903  [Acts 
1903,  p.  23]),  and  does  not  authorize  the  levy 
and  collection  of  a  special  tax,  although 
an  election  may  have  been  held,  and  two- 
thirds  of  the  i>ersonB  voting  therein  voted 
for  the  special  tax."  Such  election  was  held 
prior  to  the  passage  of  the  general  statute 
on  the  subject  While  mindful  of  the  rule 
that  courts  will  not,  if  it  can  be  avoided, 
hold  that  the  Legislature  has  done  a  vain 
thing,  yet  we  are  constrained,  in  view  of 
what  we  have  said,  to  hold  that  in  our  opin- 
ion the  act  under  consideration  Is  "nugatory 
and  Ineffectual  to  abolish  the  dty  court  of 
Newton,  because  it  fails  to  provide  how  the 
election  therein  mentioned  'shall  be  held, 
who  shall  hold  it,  and  to  whom  the  returns 
of  the  election  shall  be  made,  and  whose  duty 
it  shall  be  to  declare  the  result  of  said  elec- 
tion.' *'  The  facts  that  an  election  may  have 
been  held  on  the  date  fixed  by  the  statute  un- 
der consideration,  and  that  a  majority  of  the 
votes  cast  may  have  been  in  favor  of  the 
abolishment  of  the  city  court  of  Newton, 
and  the  result  so  declared,  can  throw  no 
light  on  the  question  as  to  the  validity  of 
the  statute. 

It  Is  unnecessary  to  deal  with  that  por- 
tion of  the  third  question  in  reference  to  the 
fact  that  the  ordinary  had  not  declared  the 
result  of  the  election.  All  the  Justices  con- 
cur. 

LUMPKIN,  J.  (dissenting  as  to  the  last 
point  decided  by  the  majority  of  the  court). 
There  can  be  no  doubt  that  the  act  under 
consideration  Is  vague,  meager,  and  unsatis- 
factory. The  rule  is,  however,  that  courts 
will  not  declare  that  the  Legislature  has 
done  a  vain,  foolish,  or  meaningless  thing, 
unless  in  case  of  necessity.  Park  v.  Candler, 
113  Ga.  647,  688,  39  S.  B.  89 ;  Southern  By. 
CSo.  V.  Atianta  Sand  A  Supply  Co.,  135  Ga. 
35  (5),  68  S.  E.  807;  A.  G.  L.  B.  Go.  v.  State, 
135  Ga.  545,  561«  69  S.  E.  725,  32  U  B.  A.  (N. 
S.)20. 

It  seems,  both  from  the  record  and  the 
question  propounded,  that  an  election  was 
held,  and  there  is  no  intimation  that  it  was 
not  held  at  the  time  fixed  by  the  act,  or  that 
the  majority  of  the  votes  cast  thereat  were 
not  in  favor  of  abolishing  the  dty  court  The 
record  transmitted  to  this  court  shows  that 
the  plaintiff  in  error  was  placed  on  trial 
in  the  superior  court  under  an  indictment 
which  was  sent  to  that  court  from  the  dty 
court  On  his  trial  he  set  up  that  the  su- 
perior court  was  without  Jurisdiction,  be- 
cause the  act  abolishing  the  city  court  and 
providing  for  the  transfer  of  its  records  to 
the  superior  court  was  Ineffectual  on  ac- 
count of  vagueness  and  lack  of  specification. 
In  view  of  what  is  said  above,  and  of  the 
terms  of  the  act  and  of  the  general  powers 
conferred  upon  the  county  commissioners  of 
Baker  county  by  the  act  creating  the  board 
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(Acts  1908,  p.  270),  I  am  not  prepared  to 
hold  that  the  act  of  the  Legislature  under 
consideration  was  nugatory,  and  that  noth- 
ing was  accomplished  by  it,  or  by  an  election 
held  under  it.  Nor  can  I  concur  In  an  an- 
swer to  the  question  propounded  by  the 
Court  of  Appeals  which  amounts  to  a  ruling 
that,  though  the  city  court  of  Newton  has 
been  officially  buried  for  more  than  a  year, 
like  the  ruler's  daughter,  it  'is  not  dead,  but 
sleepeth."  Jacoby  ▼.  Dallis,  115  Ga.  272,  41 
S.  E.  611;  People  ▼.  Dutcher,  56  111.  144; 
Wells  y.  Taylor,  5  Mont  202,  8  Pac.  255; 
McCrary  on  Elections,  §  196. 

I  am  authorized  to  state  that  Mr.  Justice 
HILL  concurs  with  me  in  this  dissent 

(137  Ga.  417) 

TALIAFERRO  et  aL  t.  CALHOUN  et  aL 
(Supreme  Court  of  Georgia.    Jan.  12,  1912.) 

(Sylldhm  ly  the  Court,) 

1.  Infants    (1  112*)— AcrnoNa— Judgment— 
Serticx  of  Pbocess. 

An  equitable  petition  was  brought  against 
a  minor  a.nd  his  guardian  to  quiet  title  and  to 
enjoin  the  minor  and  those  actmg  for  him  from 
setting  up  any  claim  to  the  land  involved.  An 
entry  of  service  on  the  guardian  appeared. 
An  order  was  taken  which  recited  that  the 
minor  and  his  guardian  had  each  been  duly  and 
legally  served,  and  which  appointed  a  guardian 
ad  litem  for  the  minor.  There  was  no  entry 
of  service  by  the  sheriff  on  the  minor.  He 
and  his  guardian  ad  litem  acknowledged  serv- 
ice, and  agreed  for  the  case  to  be  tried  at  a 
stated  time.  On  the  trial  the  jury  found  for 
the  plaintiffs,  and  a  decree  was  entered  enjoin- 
ing the  minor  and  all  persons  acting  for  him 
from  setting  up  any  claim  to  the  land.  The 
final  decree  recited  that  the  minor  by  counsel, 
the  guardian,  the  guardian  ad  litem,  and  the 
father  of  the  minor  were  present  defending 
the  case.  After  becoming  of  age,  the  defend- 
ant employed  counsel  and  brought  luit  to  re- 
cover the  land  involved  in  the  former  decree. 
In  reiponse  to  a  rule  to  show  cause  why  he 
and  his  attorneys  should  not  be  attached  for 
contempt  for  violating  the  injunction^  they  set 
up  that  the  decree  was  void,  because  it  appear- 
ed on  the  face  of  the  record  that  the  minor 
was  not  served  as  required  by  the  statute. 
Held,  that  it  did  not  appear  from  the  face  of 
the  record  that  the  decree  was  void,  so  as  to 
authorize  it  to  be  regarded  as  a  nullity. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Dec  Dig.  I  112.*] 

2.  Infants  (|  89*)— Actions  — Judombnt— 
Sebvice  of  Pbocess. 

Under  the  facts  recited  in  the  i>receding 
headnote,  the  injunction  against  the  minor  was 
not  void,  because  his  general  guardian  was 
made  a  party  with  him,  and  was  served  and 
appeared,  but  the  process  omitted  to  describe 
him  as  guardian. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Dec  Dig.  I  80.*] 

Error  from  Superior  Court,  Early  County; 
W.  C.  WorriU,  Judge. 

Proceedings  by  H.  M.  Calhoun  and  others 
to  attach  Ben  Taliaferro,  Jr.,  and  others  for 
contempt  for  violating  an  injunction.  To  a 
Judgment  holding  the  defendants  to  be  in 
contempt  and  fining  them,  they  except  Af- 
firmed. 


In  1904  H.  C.  SheflSeld  et  al.  brought  an 
equitable  petition  against  Ben  Taliaferro, 
Jr.,  et  al.,  for  the  purpose  of  quieting  title 
to  certain  land.  Process  was  prayed  against 
Ben  Taliaferro,  Jr.,  and  his  guardian,  Q.  W. 
Harrison.  The  process,  which  was  Issued 
and  attached  to  the  petition,  required  Ben 
Taliaferro,  Jr.,  and  O.  W.  Harrison  (not  de- 
scribing him  as  guardian)  to  be  and  appear 
at  court.  There  was  an  entry  of  service  by 
the  sheriff  on  Q.  W.  Harrison,  guardian.  At 
the  return  term  of  the  superior  court  an  or- 
der was  passed  reciting,  "It  appearing  to 
the  court  that  Ben  Taliaferro,  Jr.,  and  his 
guardian,  G.  W.  Harrison,  have  each  been 
served  with  copy  and  process  duly  and  legal- 
ly,** it  was  ordered  that  J.  T.  Freeman,  Esq., 
be  appointed  guardian  ad  litem  to  represent 
the  interest  of  the  minor  in  the  litigation, 
and  to  employ  counsel  to  represent  him  in 
matters  connected  therewith.  The  person  so 
appointed  accepted  the  trust  On  the  record 
there  was  the  following  entry:  "Due  and 
legal  service  acknowledged.  Copy,  process, 
and  further  notice  waived.  I  request  the 
court  to  try  this  case  at  April  term,  1904, 
of  Early  superior  court  so  far  as  H.  C.  Shef- 
field is  concerned."  This  was  signed  by  Ben 
Taliaferro,  Jr.,  and  J.  T.  Freeman,  guardian 
ad  litem.  An  answer  was  filed  in  the  name 
of  the  minor  defendant  The  jury  found  in 
favor  of  the  plalntifiEs.  The  decree  recited, 
''This  case  having  come  on  to  be  tried  at  the 
present  term  of  the  court,  and  there  being 
present  in  court  plaintiffs  personally  and  by 
counsel,  and  the  defendant  by  counsel,  and 
his  guardian  ad  litem,  J.  T.  Freeman,  being 
present  and  his  guardian,  O.  W.  Harrison, 
being  present,  and  his  father,  Ben  Taliafer- 
ro, being  present,  and  all  of  them  defending 
this  suit**  and  decreed  that  Ben  Taliaferro, 
Jr.,  had  no  interest  or  title  whatever  In  the 
described  land  as  against  any  of  the  plain- 
tiffs or  persons  holding  under  them,  and 
that  he,  his  guardian,  and  all  persons  acting 
for  him  should  be  enjoined  from  claiming 
any  of  such  land,  or  disparaging  the  plain- 
tiffs' title  by  any  claim  of  title  thereto. 

It  appeared  that  Taliaferro  was  a  minor 
over  14  years  of  age,  and  approaching  the 
age  of  21  years.  After  he  reached  his  ma- 
jority, he  took  counsel  with  certain  attor- 
neys, and,  being  advised  that  the  injunction 
against  him  was  a  nullity,  he  proceeded  to 
bring  suit  for  an  undivided  interest  in  thi» 
described  land  involved  in  the  former  suit 
Proceedings  were  taken  to  attach  Taliaferro 
and  his  attorneys  for  contempt  for  violating 
the  injunction.  In  response  they  set  up  that 
the  decree  was  void,  because  the  minor  had 
not  been  served  as  required  by  the  statute, 
and  because  the  process  did  not  describe  his 
guardian  as  such,  but  mentioned  liim  as  an 
individual.  Upon  the  hearing  the  foregoing 
facts  appeared,  and  certain  afiSdavits  were 
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Introdnced  on  bebalf  of  the  respondents.  In 
these  occurred  the  expression  that,  the  minor 
''having  never  been  served  with  a  copy  of 
the  petition  in  said  case  or  with  process  at- 
tached to  such  copy  by  the  sheriff,  as  re- 
quired by  law,  the  said  Taliaferro  was  not 
before  the  court**;  but  in  the  bill  of  excep- 
tions it  is  stated  that  "it  was  admitted  by 
the  respondents,  upon  the  trial  of  said  case," 
that  the  affidavits  mentioned  ''were  not  of- 
fered to  prove  any  fact  dehors  the  record" 
in  the  former  case.  The  presiding  judge 
held  the  defendants  to  be  in  contempt,  and 
fined  each  of  them  $25,  from  which  they 
might  be  relieved  upon  the  dismissal  of  the 
suits  brought  by  them  in  violation  of  the  in- 
junction, referred  to  in  the  petition.  The 
respondents  excepted. 

Askew  ft  Holcomb,  Chas.  D.  Russell,  and 
Ck>bb  ft  Brwin,  for  plaintiffs  in  error.  Cal- 
houn ft  Rambo,  for  defendants  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  In  an  equitable  action  a  final  decree 
was  rendered,  declaring  certain  land  to  be- 
long to  the  complainants  and  enjoining  the 
defendant,  his  guardian,  and  all  persons  act- 
ing for  him,  from  claiming  any  of  it,  or  dis- 
paraging the  plaintiffs'  title  by  any  claim  of 
title  to  the  land.  The  defendant  thus  en- 
Joined  was  a  minor  over  14  years  of  age, 
and  approaching  his  majority.  His  guard- 
ian was  made  a  party  with  him,  and  a  guard- 
ian ad  litem  appointed.  After  becoming  21 
years  of  age,  he  brought  suit  to  recover  an 
undivided  interest  in  the  land  Involved  in 
the  former  suit  Proceedings  were  institut- 
ed to  attach  him  and  his  attorneys  for  con- 
tempt in  violating  the  injunction.  The  only 
response  was  that  the  former  decree  was  a 
nullity  for  want  of  proper  service,  and  that 
the  process  against  his  general  guardian  did 
not  describe  him  as  such. 

[1]  1.  A  void  judgment  may  be  attacked 
collaterally.  "In  all  other  cases  judgments 
cannot  be  impeached  collaterally,  but  must 
be  set  aside  by  the  court  rendering  them." 
Civil  Code  1910,  S  6968.  If  the  final  decree 
enjoining  the  defendant  and  those  acting  for 
him,  rendered  in  the  former  suit,  was  a  mere 
nullity,  a  violation  of  it  would  not  be  ground 
for  attaching  the  respondents.  If  it  was  not 
void,  they  could  be  punished -for  disobeying 
it  When  one  sits  in  judgment  on  a  decree 
of  a  superior  court  and  intentionally  violates 
an  injunction  as  being  a  nullity,  instead  of 
seeking  to  set  it  aside,  he  takes  the  risk  of 
the  correctness  of  his  own  judgment  on  the 
subject  Does  it  appear  that  the  former  de- 
cision was  a  nullity?  An  entry  of  service 
Is  the  usual  evidence  that  service  has  be^i 
perfected.  An  adult  may  acknowledge  serv- 
ice or  waive  it  A  minor  defendant  cannot 
bind  himself  by  an  acknowledgment  of  serv- 
ice. In  the  absence  of  any  statutory  provi- 
sion as  to  service  on  a  minor,  there  is  no 
little  conflict  of  authority  as  to  what  is  void 


and  what  is  voidable.  Many  authorities  hold 
that  a  judgment  or  decree  against  a  minor 
is  voidable,  but  not  void.  Porter  v.  Robin- 
son, 8  A.  K.  Marsh.  (Ky.)  253,  13  Am.  Dec 
158,  159,  note;  10  Bnc.  PL  ft  Pr.  600,  641, 
et  seq. 

Where  a  statute  requires  personal  service 
on  a  minor,  it  must  be  followed.  In  this 
state,  prior  to  1876,  it  was  the  practice  in 
equity  cases  to  appoint  a  guardian  ad  litem 
for  a  minor  defendant  without  service  on 
such  minor  personally,  and  service  on  such 
guardian  ad  litem  was  treated  as  sufflcioit 
Adams  v.  Franklin,  82  Ga.  168,  176,  8  S.  E. 
44.  In  that  year  an  act  was  passed  in  which 
provision  was  made  as  to  the  mode  of  serv- 
ice of  writs,  petitions,  citations,  and  other 
legal  proceedings  on  minors.  After  prescrib- 
ing the  method  of  service  upon  minora  under 
14  years  of  age,  it  declared  as  follows:  "If 
the  minor  is  over  fourteen  years  of  age, 
service  may  be  made  by  delivering  to  him 
personally  such  copy.  When  the  returns  of 
such  service  are  made  to  the  proper  court 
and  order  taken  to  appoint  said  minor  a 
guardian  ad  litem,  and  such  guardian  ad 
litem  agrees  to  serve,  aU  of  which  must  be 
shown  in  the  proceedings  of  the  court  then 
said  minor  shall  be  considered  a  party  to 
said  proceedings."  Civil  Code  1910,  |  5665. 
Some  of  the  members  of  this  court  are  of  the 
opinion  that  under  the  language  of  this 
law,  it  is  necessary  for  the  return  of  serv- 
ice, the  appointment  of  a  guardian  ad  litem, 
and  his  agreement  to  serve  to  be  shown  in 
the  proceedings  of  the  court  in  order  for  the 
minor  to  be  considered  a  party  defendant 
and  for  the  case  to  be  ready  to  proceed  to 
final  decree.  They  think  that  under  such 
express  provisions,  where  the  proceedings  do 
not  show  the  service,  the  Judgment  is  at  least 
prima  facie  void,  and  that  an  absence  of  evi- 
dence of  service  thus  expressly  required  by 
the  statute  cannot  be  cured  by  the  general 
presumption  in  favor  of  judgments  of  courts 
of  competent  jurisdiction  in  cases  not  gov- 
erned by  such  a  statute.  See  concurring  opin- 
ion of  £vans,  Lumpkin,  and  Atkinson,  JJ.,  in 
Peavy  v.  Dure,  131  Ga.  104,  115,  62  S.  B. 
47.  But  it  has  been  held  by  a  decision  of 
the  entire  bench  that  the  general  presump- 
tion does  apply  to  such  a  case,  and  that  a 
decree  of  a  court  of  equity  affecting  minors 
will  not  be  treated  as  void  because  the  rec- 
ord of  the  proceedings  upon  which  it  was 
based  does  not  affirmatively  show  that  serv- 
ice upon  all  parties  at  interest  was  duly 
made.  Wagnon  v.  Pease,  104  Ga.  417,  80  S. 
E.  895.  This  decision  cannot  be  modified  or 
reversed  save  by  the  concurrence  of  all  of  the 
Justices,  and  some  of  them  adhere  to  the 
ruling.  Peavy  ▼.  Dure,  supra.  It  was  not 
held,  however,  that  such  presumption  was 
conclusive.  In  this  connection,  see  Moore 
V.  Starks,  1  Ohio  St.  869,  372,  878.  If  the 
record  shows  affirmatively  that  no  service 
has  been  made  as  required  by  the  statute,  a 
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Jadgment  dependent  npoQ  such  seryioe  bay-   case,  or  with  prooeaa  attached  to  each  copy, 


Ing  heesi  made  la  void  on  its  face.  Jones  v. 
Bibb  Brick  Ck>.,  120  Ga.  821,  48  S.  B3.  25.  In 
Maryland  Casualty  Go.  ▼.  Lanbam,  124  Ga. 
869,  53  S.  E.  3d5,  where  a  suit  was  brought 
against  a  minor  for  a  tort,  and  personal 
service  was  made  upon  him,  but  no  guardian 
ad  litem  was  appointed  In  accordance  with 
the  act  of  1876^  a  Judgment  rendered  against 
the  minor  by  default  was  held  to  have  been 
properly  set  aside  on  motion  therefor.  Doug- 
las V.  Johnson,  130  Ga.  472,  60  S.  E.  863; 
MlUer  V.  Lucky,  132  Ga.  581,  64  S.  E.  658. 
There  is  no  doubt  that  the  entry  of  service 
on  a  minor  defendant  ought  to  be  made  to 
appear  properly  of  record,  and  that  a  Judge 
ought  not  to  allow  a  case  to  proceed  to  Judg- 
ment against  a  minor  without  this  having 
t>een  done.  But  it  Is  not  every  error  or 
failure  to  correct  practice  which  will  render 
a  Judgment  void  on  Its  face.  Jones  v.  Bibb 
Brick  Co.,  supra. 

Tested  by  these  principles,  how  stands  the 
case  under  consideration?  Process  was  pray- 
ed both  against  the  minor  and  his  guardian. 
There  was  an  entry  of  service  by  the  sheriff 
on  the  guardian.  No  entry  by  the  officer  ap- 
peared in  the  record  as  to  service  on  the 
minor.  If  the  record  were  entirely  silent  on 
this  subject,  under  the  decisions  above  cited, 
after  the  rendition  of  the  decree  a  presump- 
tion of  service  on  the  minor  would  arise, 
though  it  would  not  be  conclusive.  But  the 
record  is  not  wholly  sUent  on  the  subject 
of  service  upon  the  minor.  It  was  recited  in 
an  order  that  It  appeared  to  the  court  that 
the  minor  and  his  guardian  had  each  been 
served  with  copy  and  process  "duly  and  le- 
gally,** and  thereupon  a  guardian  ad  litem 
was  appointed  to  represent  the  minor  and 
accepted  the  trust  It  is  true  that,  after 
such  appointment,  both  the  minor  and  the 
guardian  ad  litem  signed  an  acknowledgment 
of  service  and  waiver  of  process  and  further 
notice,  and  a  request  that  the  court  try  the 
case  at  a  certain  term  of  the  superior  court; 
but  this  does  not  necessarily  prove  that  the 
prior  recital  of  service  on  the  minor  was 
untrue.  The  final  decree  recited  that  the 
minor  defendant  by  counsel,  his  guardian  ad 
litem,  his  general  guardian,  and  his  father 
were  all  present  defending  the  suit,  and  that, 
after  the  submission  of  evidence,  the  argu- 
ment of  counsel  and  the  charge  of  the  court, 
the  Jury  rendered  a  verdict  in  favor  of  the 
plaintiffs.  It  cannot  be  declared  that  the 
verdict  and  decree  thereon  were  mere  nulli- 
ties on  their  face. 

On  the  hearing  of  the  attachment  proceed- 
ings the  respondents  introduced  certain  affi- 
davits, in  which  the  affiants  declared  the  for> 
mer  proceedings  to  be  void  for  want  of  prop- 
er service  on  the  minor,  and  used  the  expres- 
sion that,  the  minor  "having  never  been 
served  with  a  copy  of  the  petition  in  said 


by  the  sheriff,  as  required  by  law,  the  said 
Taliaferro  was  not  before  the  court  at  the 
time  the  said  decree  is  said  by  petitioners, 
and  appears,  to  have  issued.*'  But  In  con- 
nection with  these  affidavits  the  bill  of  ex- 
ceptions states  that  "it  was  admitted  by  re- 
spondents, upon  the  trial  of  said  case,  that 
[such  affidavits]  were  not  offered  to  prove 
any  fact  dehors  the  record"  in  the  former 
case.  They  apparently  amounted  to  no  more 
than  a  contention  of  the  respondents  that  the 
record  of  the  former  case  showed  on  its 
face  that  the  decree  was  void.  From  what 
has  been  said  above,  it  will  be  seen  that  the 
former  decree  does  not  appear  to  be  a  nulli- 
ty; and  the  presiding  Judge  did  not  err  in 
holding  that  the  respondents  failed  to  show 
that  they  were  Justified  In  disregarding  it 

It  must  be  borne  in  mind  that  what  is  said 
as  to  serving  a  minor  and  bringing  him  before 
the  court  before  rendering  Judgment  against 
him  has  reference  to  Judgment  following 
service.  It  does  not  affect  the  power  of  a 
Judge  to  Issue  a  temporary  restraining  or- 
der, or  authorize  a  minor  to  knowingly  dis- 
obey it  on  the  ground  that  formal  service  has 
not  been  made,  any  more  than  it  would  au- 
thorize an  adult  to  do  the  same  thing.  Mi- 
nority may  be  used  to  protect  the  minor,  but 
it  furnishes  no  license  to  mm  to  commit  ir- 
reparable Injury  upon  another. 

[2]  2.  The  contention  that  the  Judgment 
was  void  as  against  the  minor,  because  of  in- 
accuracy in  falling  to  describe  his  general 
guardian  as  such  in  the  process  annexed  to 
the  declaration,  is  without  merit  The  minor 
was  over  14  years  of  age.  In  order  to  serve 
him,  under  the  statute  above  quoted,  service 
on  his  general  guardian  was  not  essential. 
If  for  any  reason  the  guardian  was  a  neces- 
sary or  proper  additional  party,  irregularity 
in  describing  him  in  the  process  would  not 
make  the  entire  proceeding  void  as  against 
the  minor.  Moreover,  the  entry  of  the  sheriff 
shows  that  the  guardian  was  served,  and  a 
recital  in  the  final  decree  shows  that  he  was 
present  and  took  part  in  the  defense  of  the 
case,  and  there  is  nothing  to  show  that  any 
objection  was  made  to  the  form  of  the  pro- 


Judgment  affirmed.  All  the  Justices  con- 
cur, except  EVANS,  P.  J.,  disqualified,  and 
HILL,  J.,  not  presiding. 

(10  Ga.  App.  my 

BOWERS  v.  SOUTHERN  RT.  CO. 
(No.  8,572.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912.) 

(8ifUahu$  hp  ih€  Court.) 

1.  BCasivb  ano  Servant  (S  204*)-*IiTjUBm 
TO  Sbbvant— Ai3SX7]CPnoN  or  Risk— Staixt- 
TOBY  Provisions. 

Under  the  act  of  Ongress  prescribing  the 

liability  of  carrien  by  railroad  for  injuries  t6 


•For  otlitr  6m«  ■••  Mun«  topio  and  mcUob  NUMBER  in  Deo.  Dig.  ft  Am.  Die  Koy  No.  Sorlao  ft  Rop'r  inflozeo 
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their  employes,  the  seryant  may  assume  the 
risk  as  in  otiier  employments,  except  as  to  such 
things  as  are  violative  of  statutes  enacted  for 
the  securing  of  the  servant's  safety. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  IMg.  §§  544-546;  Dec.  Dig.  i 
204.«] 

2.  Masteb  and  Servant  (§§  129,  139*)— Iw- 
JUBIES  TO  Servant— Pboximate  Cause. 
Where  a  passenger  train  running  at  some- 
what more  than  the  schedule  rate  of  speed  is 
wrecked  by  reason  of  the  fact  that  a  trespass- 
er turned  the  switch  between  the  main  line 
and  a  siding,  whereby  the  train  was  caused  to 
leave  the  main  line  and  run  into  a  siding,  and 
was  there  derailed  at  a  safety  switch  situated 
in  the  side  track  at  a  point  some  100  feet 
from  the  main  line,  and  injury  to  the  fireman 
was  caused  by  the  wreck,  neither  the  alleged 
excessive  speed  at  which  the  train  was  running 
nor  the  situation  of  the  safety  switch  is  to  be 
regarded  as  the  proximate  cause  of  the  plain- 
tiff's injury,  especially  where  it  appears,  from 
the  allegations  of  the  petition  and  the  proof  on 
the  trial,  that  the  same  result  probably  would 
have  ensued  if  the  train  had  been  running  at  a 
normal  rate  of  speed.  The  proximate  cause  of 
the  injury  is  the  act  of  the  trespasser. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  f§  129,  139.*] 

8.  Neoliqbnob  (5  62*)— Pboximatk  Cause— 
Intervening  Efficient  Cause. 

In  a  suit  for  damages,  if  it  appears  that 
there  intervened  between  the  alleged  negli- 
gence of  the  defendant  and  the  damage  sustain- 
ed by  the  plaintiff  the  independent  criminal  act 
of  a  third  person,  which  was  the  direct  and 
proximate  cause  of  the  damage,  the  plaintiff 
cannot  recover. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  76-79;  Dec  Dig.  §  62.*] 

4.  Master  and  Servant  (§  96*)— Injttbies  to 
Servant— Proximate  Cause. 

As  to  one  to  whom  the  railroad  company 
does  not  owe  a  higher  degree  of  care  than  the 
standard  of  ordinary  care  and  diligence  impos- 
es, and  owes  no  affirmative  duty  of  protection 
such  as  it  owes  passengers,  the  negligence  of 
the  railroad  company  in  leaving  a  switch  un- 
locked is  not  to  be  regarded  as  the  proximate 
cause  of  an  injury  which  ensues  because  a  will- 
ful and  conscious  trespasser  by  a  criminal  act 
turns  the  switch,  whereby  the  train  is  wrecked 
and  a  person  is  injured.  The  intervening  inde- 
pendent act  of  the  trespasser  renders  remote 
the  negligence  of  the  railroad  company  in  leav- 
ing the  switch  unlocked. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  %  96.*] 

5.  Appeal  and  Error  (|  1050*)— Review— 
EUrmless  Error— Rulings  on  Evidence. 

Since  the  defendant's  liability  in  the  pres- 
ent case  turns  solely  upon  the  question  as  to 
whether  the  switch,  through  the  turning  of 
which  the  train  had  been  wrecked,  was  turned 
by  the  criminal  act  of  a  trespasser,  alleged  evi- 
dence relating  to  other  and  independent  mat- 
ters will  not  be  considered,  since,  even  if  error 
were  found,  it  should  be  treated  as  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  §  1050.*] 

6.  Appeal  and  Error  (§  204*)  —  Presenta- 
tion OF  Questions  in  Trial  Court- Evi- 
dence. 

Where  evidence  is  objected  to,  and  the 
court  in  response  to  the  objection  states  that 
he  does  not  admit  it  generally,  but  admits  it  for 
a  special  purpose,  and  counsel  for  the  object- 
ing party,  upon  ascertaining  the  purpose  for 
which  it  is  to  be  admitted,   make  no  further 


objection  to  iL  no  vaUd  assignment  of  error  can 
be  based  on  tne  court's  act  in  admitting  it. 

[Ed.  Note.— J^or  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  204.*] 

7.  Witnesses  (§  48*)— CoMPEncNcrr— What 
Law  Governs— Conviction  of  B^elont. 
A  witness  in  this  state  is  not  rendered 
incompetent  by  conviction  of  a  felony,  or  other 
crime,  irrespective  of  whether  the  conviction 
be  had  in  this  state  or  in  another  state,  and 
irrespective  of  whether  the  conviction  in  the 
state  in  which  it  was  had  carries  with  it  in- 
competency to  testify  or  not.  The  competency 
of  witnesses  is  regulated  by  the  law  of  the 
forum. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S§  109-115;   Dec  Dig.  |  48.*] 

Error  from  City  Court  of  Atlanta;  H.  IC 
Reid,  Judge. 

Action  by  Battle  Bowers,  administratrix, 
against  the  Southern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

The  plaintiff*s  husband  (on  whose  estate 
she  was  administratrix)  was  killed  on  an  in- 
terstate train.  He  was  a  fireman  of  defend- 
ant, engaged  in  interstate  commerce.  The 
plaintiff  originally  brought  suit  in  two  counts 
under  the  South  Carolina  statute  and  two 
counts  under  the  federal  statute;  but  the 
court  excluded  the  two  counts  under  the 
South  Carolina  statute,  upon  the  ground 
that  the  federal  statute  applied.  The  death 
of  the  intestate  while  working  as  a  fireman 
on  an  interstate  train,  administration,  earn- 
ing cajjacity,  number  of  children,  contribu- 
tion, and  other  formal  parts  of  the  case  were 
proved.  It  was  shown  that,  at  what  is  known 
as  *'6ross*  Siding,"  where  the  decedent  met 
his  death,  there  is  a  switch  and  side  track 
running  to  a  factory  about  a  mile  and  a 
half  away.  The  track  approaches  this  point 
on  a  steep  downgrade,  through  a  deep  cut, 
and  on  a  curve.  The  train  on  which  the 
decedent  was  engaged  at  the  time  of  his 
death  approached  this  point  running  at  the 
rate  of  about  35  miles  per  hour  (which  was 
slightly  above  its  ordinary  speed  under  the 
schedule,  but  not  greater  than  the  speed  al- 
lowed by  the  rules  of  the  company),  and  at 
the  switch  left  the  main  line,  dashed  into 
the  side  track,  and  at  what  is  known  as  the 
safety  or  derailing  switch  (1.  e.,  a  device 
placed  in  a  side  track  whereby,  if  cars  left 
on  the  side  track  are  put  in  motion,  they 
will  not  run  out  upon  the  main  line,  but  wiU 
be  throvm  from  the  track  before  the  main 
line  is  reached)  the  engine  was  derailed  and 
turned  over,  producing  the  fatality  for  which 
the  suit  is  brought 

The  plaintiff  made  the  following  specifica- 
tions of  negligence:  (1)  Defendant  was  neg- 
ligent, in  that  its  track  was  so  €onstructe<I 
tliat  the  approach  to  the  switch  was  around 
a  curve  and  through  a  deep  cut,  preventing 
the  engineer  and  fireman  from  seeing  the 
lights  on  the  switch  stand  and  detecting  its 
condition  in  time  to  slow  up  and  avoid  mn- 
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Bhig  Into  the  same.  (2)  Defendant  waa  neg- 
ligent, In  that  it  had  in  the  siding,  right 
close  to  the  main  line  switch,  what  is  called 
a  "safety  switch/'  The  effect  of  a  safety 
switch  at  this  place  is  that  when  the  switch 
is  thrown,  unless  the  safety  is  also  thrown, 
the  train  entering  the  switch  will,  instead  of 
going  down  the  side  track,  run  off,  as  was 
done  in  the  present  case.  (8)  Defendant  was 
negligent,  in  that  the  switch  was  left  tm- 
locked  by  its  employ^  leaTing  it  where  any 
passer-by  could  throw  the  same  to  the  side 
track.  (4)  Defendant  was  negligent,  in  that 
its  employes  working  upon  its  road  threw 
said  switch  to  the  side  track,  instead  of  the 
main  line.  (5)  Defendant  was  negligent,  in 
that  the  engineer  was  running  at  an  exces- 
siye  rate  of  speed.  (6)  Ordinary  care  requir- 
ed the  defendant  to  have  and  maintain  a 
switch  target  and  switch  lights,  constructed 
as  follows:  A  post  placed  around  the  curve 
from  the  switch,  so  that  the  same  could  be 
seen  at  a  long  distance  from  the  switch;  the 
signals  on  this  post  to  be  connected  by  wires, 
so  that  when  the  switch  was  thrown  the 
wires  would  throw  the  lights  by  night  and 
the  boards  by  day,  indicating  to  an  approach- 
ing train  whether  the  switch  was  thrown  to 
the  side  track  or  the  main  line,  and  giving 
such  indication  in  time  for  the  train  to  iftop. 
Defendant  failed  to  have  any  such  target  or 
signals.  Such  failure  on  the  part  of  the 
defendant  v&s  negligence.  (7)  Defendant 
was  negligent,  in  that  the  rails  of  the  side 
track,  where  the  wreck  occurred,  were  small 
and  light,  and  not  sufficiently  strong  to  hold 
the  engine  which  was  wrecked,  the  same  be- 
ing a  very  large  engine,  and  the  cross-ties 
were  rotten  and  defective.  (8)  Defendant 
was  negligent,  in  that  the  light  on  the  switch 
target  was  not  lighted. 

The  defendant  pleaded  that  as  to  the  acts 
of  negligence  alleged  the  plalntilTs  intestate 
had  assumed  the  risk,  and  in  this  connection 
showed  that  he  had  been  running  for  over 
two  years  over  this  same  track  at  this  place 
in  the  condition  it  was  at  the  time  of  the 
injury  (except,  of  course,  in  so  far  as  the 
switch  was  on  this  occasion  turned  to  the 
side  track).  Defendant  further  pleaded  that 
the  proximate  cause  of  the  injury  was  an  act 
for  which  it  was  in  no  wise  responsible, 
namely,  the  act  of  a  trespasser  in  breaking 
the  lock  on  the  switch  and  turning  it  so  as 
to  throw  the  train  to  the  side  track.  On  this 
phase  of  the  case  the  defendant  showed  by 
the  evidence  of  one  Clarence  Agnew  himself 
that  he  had  thrown  the  switch  from  the  main 
line  to  the  siding  shortly  before  the  wreck 
occurred;  that  he  had  pulled  the  chain  and 
the  lock  came  open;  that  he  broke  the  lock 
up  and  threw  it  away;  that  he  afterwards 
found  the  broken  pieces  of  the  lock  and  the 
piece  of  iron  with  which  he  broke  it;  that 
he  confessed  to  his  crime;  that  he  was  tried 
for  the  murder  of  the  engineer,  was  con- 
victed, and  is  now  in  the  penitentiary.  The 
defendant  then  proved  by  a  woman  that  she 


saw  Agnew  at  the  switch  shortly  before  the 
wreck,  knocking  at  it  The  sheriff  of  Spartan- 
burg county,  S.  O.,  testified  that  Agnew  con- 
fessed that  he  broke  the  lock  on  the  sv^tch, 
and  went  with  him  and  found  the  broken 
pieces  of  the  lock,  and  the  implements  with 
which  he  said  he  broke  it.  The  broken  lock, 
showing  indentation  marks,  and  the  bar  with 
which  the  lock  was  broken,  were  introduced. 
The  defendant  showed  by  the  crew  of  the 
train  which  last  used  the  siding  that  the 
switch  was  properly  set  to  the  main  line  and 
was  locked  after  it  was  used,  and  by  the 
crew  of  the  last  train  which  passed  the  sid- 
ing shortly  before  6:90  in  the  afternoon  that 
the  switch  was  set  right  to  the  main  line. 

The  court  in  his  charge  to  the  jury  lim- 
ited the  plaintiff's  right  of  recovery  to  two 
grounds:  (1)  Negligence  on  the  part  of  the 
defendant's  employes  in  leaving  the  switch 
unlocked  where  any  passer-by  could  throw 
it  to  the  side  track;  and  (2)  negligence  on 
the  part  of  the  defendant's  employ^  in  them- 
selves throwing  the  switch  to  the  side  track, 
instead  of  to  the  main  line.  The  important 
question  in  the  case  is  whether  the  court 
erred  in  thus  limiting  the  plaintiff's  case. 

Burton  Smith,  for  plaintiff  in  error.  Mc- 
Danlel  &  Black,  for  defendant  in  error. 

POWELL,  J.  (after  stating  the  fact  as 
above).  [1]  The  case,  as  has  been  said  al- 
ready, arises  under  the  act  of  Congress  fix- 
ing the  liability  of  Interstate  railroads  for 
injuries  to  their  employes,  and  is  determina- 
ble by  its  provisions.  Under  that  act  the 
doctrine  of  respondeat  superior  applies  in 
favor  of  an  injured  servant,  and  what  is 
known  as  the  "fellow-servant  doctrine'*  is 
practically  abolished.  C!ontributory  negli- 
gence on  the  part  of  the  injured  servant  di- 
minishes, but  does  not  defeat,  a  recovery. 
The  defense  of  assumption  of  risk  was  not 
abolished,  however,  except  In  cases  where 
the  servant  was  iiijured  through  the  viola- 
tions by  the  master  of  some  "statute  enact- 
ed for  the  safety  of  employ^."  The  ques- 
tions of  negligence  and  of  proximate  cause 
are  still  to  be  determined  according  to  the 
general  existing  rules  on  that  subject  Tak- 
ing up,  now,  the  allegations  of  negligence 
which  the  court  eliminated  from  the  consid- 
eration of  the  jury,  for  the  purpose  of  see- 
ing whether  the  court  properly  eliminated 
them:  The  first  is  that  the  defendant  was 
negligent,  in  that  It  had  so  constructed  its 
track  that  the  approach  to  the  switch  was 
around  a  curve  and  through  a  deep  cut 
which  prevented  the  engineer  and  fireman 
from  seeing  the  lights  on  the  switch  stand, 
in  order  to  detect  that  the  switch  was  turn- 
ed, and  slow  up  and  keep  from  running  in- 
to the  side  track.  The  decedent  had  been 
running  over  this  same  track  for  more  than 
two  years.  It  seems  plain  to  us  that  as  to 
this  he  had  assumed  the  risk. 

[2]  The  second  allegation  of  negligence  is 
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that  tbe  derailing  switch,  or  safety  switch, 
as  it  is  called,  on  the  side  track,  was  located 
so  dose  to  the  main  line  that  when  the  train 
left  the  main  line  track  it  was  thrown  off, 
whereap  otherwise  it  would  have  continued 
down  the  side  track.  If  it  cannot  be  said 
that  this  was  also  an  assumed  risk,  still  we 
think  that  under  all  the  facts  disclosed  there 
was  no  negligence  on  the  carrier's  part.  The 
location  of  this  derailing  switch  was  a  con- 
dition and  not  a  cause  of  the  injury.  It 
was  certainly  proper  for  the  company  to 
have  this  derailing  switch  in  the  side  track 
in  order  to  protect  its  main  line  from  cars 
left  on  the  side  track.  It  was  not  located  so 
close  to  the  main  line  as  to  interfere  in  any 
wise  with  the  operation  of  trains  thereon, 
unless  some  act  of  wrong  on  the  railroad 
company's  part  or  on  an  outsider's  pait  had 
changed  the  switch.  But  for  some  such 
thing,  the  train  on  wlilch  the  plaintiffs  hus- 
band was  working  would  never  have  entered 
this  side  track  at  all,  so  as  to  be  in  range 
of  this  derailing  switch,  and  therefore,  when 
we  come  to  consider  its  part  in  bringing 
about  the  death  of  the  decedent,  we  are  first 
confronted  with  the  question  as  to  what  was 
the  cause  of  the  decedent's  being  in  range  of 
this  switch  at  the  time  he  was  killed;  and, 
on  looking  to  the  cause,  we  find  that  it  was 
the  wrongful  act  of  some  one  in  turning 
that  switch.  As  we  attempted  to  point  out 
in  A.  O.  L.  v.  Daniels,  8  Ga.  App.  775,  70  S. 
B.  203,  the  law  regards  as  the  proximate 
cause  that  thing  or  combination  of  things 
in  which,  or  through  which,  the  normal 
course  of  prudently  conducted  affairs  is  vio- 
lated. In  a  remote  sense,  the  location  of 
this  derailing  switch,  even  if  its  location 
could  have,  been  in  any  sense  regarded  as 
wrongful,  may  be  regarded  as  a  cause  of 
the  injury;  but  the  proximate  cause  was  the 
wrongful  turning  of  the  switch  between  the 
main  line  and  the  side  track.  The  court 
submitted  to  the  Jury  the  question  as  to 
whether  the  defendant  was  guilty  of  any 
wrong  or  neglect  as  to  this  switch  between 
the  main  line  and  the  side  track  being  turn- 
ed, and  the  Jury,  having  found  that  it  was 
guilty  of  no  wrong  or  negligence  in  this  re- 
spect, could  not  have  found  that  it  was  guilty 
of  actionable  wrong  merely  because  this 
derailing  switch  was  situated  at  the  partic- 
ular point  at  which  it  was  rather  than  at 
some  other  point  in  the  side  track.  There 
may  be  concurrent  proximate  causes,  of 
course;  but  the  distinction  must  always  be 
kept  in  mind  between  concurrent  causes  and 
mere  conditions  upon  which  the  proximate 
cause  operates. 

The  speed  at  which  the  train  was  running 
was  likewise  either  a  condition  or  a  remote 
cause.  There  was  nothing  inherently  wrong- 
ful in  this  rate  of  speed.  It  was  ineffectu- 
al to  produce  any  injury.  The  real  cause  of 
the  train's  speed  becoming  dangerous  was 
the  turning  of  the  switch  (as  the  Jury  has 


found)  by  the  trespasser.  According  to  ev- 
ery rule  of  human  experience,  the'  wreck 
would  have  resulted  Just  as  it  did  if  the 
train  had  been  running  at  the  schedule 
speed  of  80  miles  an  hour,  instead  of  35  or 
40,  as  it  was  running.  It  is  impossible  to 
see  how  it  can  be  seriously  contended  that 
the  injury  was  brought  about  in  any  wise 
through  any  excess  of  speed  over  the  nor- 
mal, even  if  we  regard  the  absolute  schedule 
of  the  train  as  the  normal  and  regard  35  or 
40  mUes  an  hour  as  an  abnormal  rate.  We 
are  not  to  be  understood  as  holding  that  any 
«Ecessive  rate  of  speed  was  shown  in  this 
case,  but  are  merely  attempting  to  show  that, 
if  an  excessive  rate  of  speed  was  shown,  the 
wreck  and  the  injury  did  not  result  from 
that  cause. 

As  to  the  allegation  of  negligence  to  the 
effect  that  the  defendant  did  not  equip  its 
switches  at  this  point  with  what  are  known 
as  "distance  signals'*  (a  description  of  the 
operation  of  which  is  set  forth  in  the  ex- 
cerpt quoted  above  from  the  plaintifTs  petl* 
tion),  it  was  shown  that  nowhere  on  the  de- 
fendant's lines  were  any  such  switches,  and 
that  the  plaintiff's  husband  had  been  work- 
ing on  that  road  as  a  fireman  and  going  over 
the  very  track  in  question  for  more  than  two 
years.  The  court  properly  held  that,  even 
if  this  were  a  negligent  deficiency,  the  dece- 
dent had  assumed  the  risk. 

[3,4]  The  allegation  of  negligence  as  to 
the  condition  of  the  rails  and  ties  on  the 
side  track  was  probably  sufficiently  rebut- 
ted by  the  proof  as  not  to  make  it  a  Jury 
question;  but,  irrespective  of  that,  these 
things  stand  on  the  same  footing  Juridically 
as  does  the  situation  of  the  derailing  switch, 
which  has  already  been  discussed  in  detalL 
We  conclude  that  the  court  did  not  err  in 
submitting  to  the  Jury  only  the  two  ques- 
tions— the  first  as  to  whether  some  employd 
of  the  company  left  this  switch  open,  or 
whether  it  was  opened  by  a  trespasser ;  and, 
secondly,  whether  the  company's  employ^ 
were  negligent  in  leaving  it  unlocked  so  that 
a  trespasser  might  open  it  As  to  the  sub- 
mitting of  the  second  question  to  the  Jury 
(that  is,  as  to  the  company's  negligence  in 
leaving  the  switch  unlocked),  it  may  be  re- 
marked that  the  court  probably  gave  the 
plaintiff  a  benefit  to  which  he  was  not  enti- 
tled. As  to  persons  to  whom  the  railroad 
company  owes  the  duty  of  extraordinary 
care  and  diligence,  or  the  duty  of  affirma- 
tive protection  (such  as  passengers),  it  may 
be  and  probably  is  true  that  a  railroad 
company  could  be  held  liable  for  leaving 
a  switch  unlocked,  whereby  a  trespasser 
was  enabled  to  throw  a  switch  and  wreck 
a  train;  but,  as  to  other  persons,  we  doubt 
if  in  such  a  case  liability  can  be  upheld. 
'The  defendant's  negligence  may  put  temp- 
tation in  the  way  of  another  person  to 
commit  a  wrongful  act,  by  which  the  plain- 
tiff is  injured ;  and  yet  the  defendant's  neg- 
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ligence  may  be  in  no  sense  a  cause  of  the 
injury.*'  1  Shearman  A  Redfleld  on  Negli- 
gence (5Ui  Ed.)  S  25,  quoted  approvingly  in 
Andrews  ▼.  Kinsel,  114  Ga.  890,  40  S.  BL 
800,  88  Am.  St  Rep.  25. 

[S]  The  general  doctrine  is  laid  down  in 
the  course  of  the  opinion  in  this  case  (An- 
drews T.  EJnsel,  sapra)  that,  where  there 
has  intervened  between  the  alleged  negli- 
gence of  the  defendant  and  the  damages 
sustained  by  the  plaintiff  an  Independent  il- 
legal act  of  a  third  person  producing  the  in- 
Jury,  and  without  which  it  would  not  have 
happened,  and  which  is  the  direct  proxi- 
mate cause  of  the  damages,  no  liability  ez- 
tsts.  We  have  adverted  to  this  doctrine 
more  especially  as  the  basis  for  saying  that 
In  this  case  the  one  fact  upon  which  the 
whole  question  of  liability  turns  is  whether 
this  train  was  wrecked  through  the  criminal 
act  of  a  willful,  conscious  trespasser,  who 
turned  the  switch,  or  from  some  other  cause. 
This  question  was  squarely  submitted  to  the 
jury  without  any  error  In  the  charge  as  to 
it;  and  the  only  exception  as  to  testimony 
bearing  on  this  point  of  the  case  is,  as  we 
•haU  presently  show,  not  well  taken.  If 
this  point  was  correctly  presented  to  the 
jury  and  decided  by  them,  the  Judgment  re- 
fusing a  new  trial  should  not  be  reversed, 
irrespective  of  whether  the  numerous  excep- 
tions to  rulings  on  evidence  relating  to  other 
phases  of  the  case  are  well  taken  or  not 
For,  if  error  as  to  any  of  these  matters  be 
established,  it  would  at  once  f^U  into  the 
category  of  harmless  error. 

[6]  Two  rulings  on  evidence  as  to  the 
issue  of  fact  as  to  whether  the  alleged  tres- 
passer, Clarence  Agnew,  threw  this  switch 
or  not  &i^  complained  of.  The  first  is  that 
the  court  on  the  direct  examination  of  Jolm 
M.  Nichols,  the  sheriff  of  the  county  where 
the  wreck  occurred,  was  allowed  to  answer 
that,  when  he  arrested  the^  defendant  he 
carried  him  up  to  the  scene  of  the  wreck 
and  '*went  up  to  the  switch  where  he 
claimed  to  have  broken  the  lock  loose." 
Upon  objecting  generally  to  this  testimony, 
the  court  made  the  following  statement:  "I 
think  anything  he  stated  which  caused  the 
sheriff  to  make  the  search  is  admissible.  I 
will  leave  it  in  for  the  present — anything 
that  was  said  to  him  about  finding  those 
things.  I  understand  you  are  objecting  to 
all  of  it  This  evidence  don't  go  in  as  evi- 
dence of  the  truth  of  the  statement  he  made 
that  he  did  this  thing.  It  goes  in  connec- 
tion with  the  conduct  of  these  people  In 
finding  those  things."  Thereupon  Mr.  Smith, 
of  counsel  for  the  plaintiff,  replied,  "Your 
honor  does  not  admit  it  to  show  he  broke 
the  lock  on  the  switch?"  The  (9ourt  an- 
swered, •'No,"  whereupon  no  further  objec- 
tion to  the  testimony  was  interposed.  This, 
of  course,   presents  no  ground   for   assign- 


ment of  error  in  this  court  even  if  the  rul- 
ing of  the  court  were  incorrect;  but  the 
court's  ruling  was  not  incorrect 

[7]  The  other  assignment  of  error  is  tliat 
the  court  erred  in  admitting  the  testimony 
of  Clarence  Agnew;  It  appearing  to  the 
court  that  Agnew  was  at  the  time  a  con- 
vict for  life,  and  that  under  the  laws  of 
South  Carolina,  where  he  was  convicted,  he 
was  incompetent  to  testify  as  a  witness. 
Able  coimsel  for  the  plaintiff  in  error  frank- 
ly concedes  in  his  brief  that  personally  he 
does  not  regard  this  exception  as  being  well 
taken,  but  adds,  "But  as  counsel  frequently 
make  mistakes.  If  we  are  mistaken,  we 
wish  the  benefit  of  it"  The  opinion  of  coun- 
sel as  to  this  matter  is  eminently  correct 
His  objection  was  not  well  taken.-  Under 
the  law  of  this  state  a  person  convicted  of 
a  felony  Is  a  competent  witness.  The  fact 
of  his  conviction  only  goes  to  his  credit 
Civil  Code  1910,  f  6858.  Of  course,  the  com- 
petency is  determined  by  the  law  of  the 
forum. 

Judgment  afiSrmed. 


(10  Qtu  App.  464) 

RICKBRSON  V.  STATm     (No.  8,899.) 
(Court  of  Appeals  of  Geor^a.    Jan.  80,  1912.) 

(Bylldbu9  5y  ih9  Oowri,) 

1.  HoicioiDE  (I  255*)~MANSLAnaHTKa— Bvz- 

DENCE. 

The  evidence,  taken  in  connection  with  the 
prisoner's  statement,  fuUy  authorised  a  convic- 
tion of  voluntary  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Dec.  Dig.  f  256.»1 

2.  Homicide  (§  250*)— Mubde^— Bvidbnob. 

When  the  state  proves  that  the  accused 
killed  the  person  named  in  the  indictment  in 
the  county  and  in  the  manner  therein  describedt 
a  prima  facie  case  of  murder  is  made  out 
The  evidence  in  the  present  case  warranted  an 
instruction  to  this  effect 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  §  250.*] 

8.  Criminal    Law    (|    564*)  —  BviUEifOB— 

Venus. 

The  evidence  authorized  a  finding  that  the 
homicide  was  committed  In  Jasper  county. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  S  564.*] 

4.  Homicide  (S  340*)— Instbugtions— Habm- 
LESS  Ebbob. 

The  charge  was  full  and  fair.  Any  inac- 
caracies  in  reference  to  the  law  of  murder 
were  harmless.  The  requests  to  charge,  so 
far  as  legal  and  pertinent,  were  covered  bv 
the  general  charge,  which  was  free  from  prej- 
udicial error.  The  evidence  warranted  the  ver- 
dict. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |§  715-720;    Dec  Dig.  |  840.*] 

Russell,  J.,  dissenting. 

Error  from  Superior  Court  Jasper  (bounty; 
Jas.  B.  Park,  Judge. 

E}d  Rickerson  was  convicted  of  manslaugh- 
ter, and  brings  error.    Affirmed. 


•For  oth^r  cases  see  same  topic  and  section  NUMBBR  in  D«o.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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W.  S.  Florence,  for  plaintiff  in  error. 
Jos.  E.  Pottle,  Sol.  Gen.,  for  tlie  State. 

POTTLE^  J.  Rlckerson  was  Indicted  for 
the  murder  of  Moseley,  and  convicted  of  vol* 
untary  manslaughter.  His  motion  for  a  new 
trial  was  overruled,  and  he  sued  out  a  writ 
of  error  to  this  court  He  contends  that 
neither  under  the  evidence  nor  the  statement 
of  the  accused  can  a  verdict  of  manslaughter 
be  justified;  that  he  is  guilty  of  murder,  or 
not  guilty  of  any  offense. 

[1]  It  would  serve  no  good  purpose  to  en- 
ter into  a  long  discussion  of  the  evidence. 
Suflice  it  to  say  that  the  Jury  could  have 
found  that  both  men  were  drunk  and  ready 
to  fight;  that  Moseley  indicated  a  willing- 
ness to  fight,  and  threatened  to  kill  the  ac- 
cused unless  he  took  another  drink;  that 
Rickerson  left  Moseley,  went  to  a  nearby 
buggy,  got  a  pistol,  returned  to  Moseley, 
who  was  sitting  in  his  buggy,  and  then  both 
began  shooting  at  about  the  same  time. 
This  theory  brings  the  case  squarely  within 
the  ruling  made  in  Gann  v.  State,  30  Ga. 
67,  and  cases  of  kindred  nature.  The  Judge 
fairly  presented  this  theory  of  the  case,  and 
there  was  no  prejudicial  error  in  his  in- 
structions on  the  subject. 

[2]  2,  The  court  charged  in  effect  that,  when 
the  state  shows  the  killing,  the  burden  is 
shifted  to  the  accused  to  mitigate  or  Justify 
it  This  is  unquestionably  the  law,  and  the 
charge  was  warranted  by  the  evidence.  The 
state  relied  partly  upon  proof  of  incrim- 
inating admissions  by  the  accused.  While 
some  of  the  witnesses  testified  that  excul- 
patory statements  were  coupled  with  the 
admissions,  one  witness  testified  to  a  bald 
confession,  without  any  attempt  at  Justifica- 
tion. It  makes  no  difference  how  a  killing 
be  shown.  When  once  proved,  a  prima  facie 
case  of  murder  is  made  for  the  state,  unless, 
of  course,  it  Is  made  to  appear  at  the  same 
time  that  the  killing  is  Justifiable,  or  a  lower 
grade  of  homicide  has  been  committed. 
Whenever  such  a  prima  fade  case  Is  made, 
the  burden  is  on  the  accused  to  set  up  his 
defense.  This  is  what  the  trial  Judge  charg- 
ed, and  his  language  was  so  guarded  as  not 
to  prejudice  the  accused. 

[8]  8.  Ck)mplaint  Is  made  In  the  motion  for 
a  new  trial  that  the  venue  of  the  offense 
was  not  proved.  Kelly  and  Farrar  are  two 
railroad  stations,  about  two  miles  apart.  In 
the  northern  part  of  Jasper  county;  Kelly 
being  south  of  Farrar.  There  is  also  a  pub- 
lic road  between  these  two  villages.  The  ac- 
cused lived  on  this  public  road,  and  a  wit- 
ness named  Spearman  also  lived  on  it,  about 
400  yards  from  the  accused.  Spearman  tes- 
tified: "My  house  and  the  house  where  Rick- 
erson lived  is  on  the  same  road,  but  on  dif- 
ferent sides  of  the  road.  It  is  level  from 
Rlckerson's  house  for  about  50  or  100  yards, 
then  you  go  down  grade,  a  hill,  and  then  up 
a  pretty  good  hill,  and  down  a  long  hill,  to 
my  house."     Newborn  is  a  town  about  on 


the  line  between  Newton  and  Jasper  coun- 
ties. Cranford,  who  was  Jointly  indicted 
with  Rickerson,  lived  northeast  of  Farrar. 
On  the  day  of  the  homicide  the  deceased 
went  in  his  buggy  to  the  home  of  the  ac- 
cused, and  persuaded  the  accused  to  go  with 
him  to  arrest  a  negro.  Before  going  to  make 
the  arrest,  they  drove  northward  to  New- 
bom,  where  the  accused  had  some  business 
to  transact  Remaining  there  awhile,  they 
got  in  the  buggy  and  started  back  south- 
ward to  go  to  the  negro's  house.  They  re- 
mained at  this  house  about  three  hours,  and 
effected  a  settlement  with  the  negro.  After 
leaving  the  negro's  house  they  made  sev- 
eral stops  along  the  way,  and  finally,  in  the 
language  of  the  accused,  •'we  trotted  on  and 
got  next  to  Guy  Spearman's.  We  struck  an- 
other trot  to  the  other  slant  and  Just  as 
we  got  on  top  of  the  rise,  there  near  the 
cotton  patch,  he  said:  'Let's  take  another 
drink.' "  It  was  at  tills  point  the  shooting 
took  place.  Cranford  came  up  Just  before 
the  shooting,  and  left  shortly  afterwards. 
Guy  Spearman  testified  tliat  in  going  from 
Rlckerson's  house  to  where  Cranford  lives. 
you  would  travel  north  and  northwest  and 
go  through  Farrar.  ••This  is  the  way  you 
would  travel  if  you  went  /rom  the  ioene  of 
the  homMde  to  Cranford's."  He  further  tes- 
tified that  he  and  Ills  wife  w^e  at  their 
home  on  the  night  of  the  homicide,  and 
heard  four  or  five  pistol  shots;  that  after  a 
little  while  he  saw  a  buggy  come  over  the 
hill,  and  in  about  a  minute  or  two  a  man 
came  running  over  the  hill  and  got  into  the 
buggy,  nearly  in  front  of  his  house,  and 
drove  on  towards  Farrar.  The  circumstances 
indicate  that  this  man  was  Cranford.  The 
witness  said  that  he  heard  "hollering"  in  the 
direction  of  Kelly,  seemingly  in  the  same 
direction  as  the  firing  of  the  plstoL  The 
man  who  got  in  the  buggy  came  from  to- 
wards Kelly  and  Rlckerson's  home.  **This  I 
have  Just  told  the  Jury  was  in  this  county 
and  state."  Also:  "I  will  state  that  the 
point  that  I  heard  the  pistol  shots  fired  was 
in  Jasper  county,  Ga."  Mrs.  Spearman  tes- 
tified that  "it  was  in  the  direction  towards 
Kelly  that  I  heard  hollering,  and  the  pistol 
shots  were  in  the  same  direction."  Another 
witness  for  the  state  testified  that  he  heard 
the  pistol  shots,  and  shortly  afterwards  saw 
Cranford  coming  from  towards  Kelly,  'Yrom 
the  direction  In  which  I  heard  the  pistol 
shots."  We  are  clear  that  taking  all  this  ev- 
idence together,  in  connection  with  the  state- 
ment of  the  accused,  the  Jury  were  author- 
ized to  find  that  the  homicide  occurred  in 
Jasper  county. 

[4]  4.  There  are  numerous  assignments  of 
error  upon  the  court's  charge.  Many  of  them 
complain  of  instructions  in  reference  to  the 
law  of  murder.  None  of  the  assignments  are 
meritorious.  The  instructions  seem  to  be 
free  from  error;  but  even  if  they  contain 
inaccurate  statements,  the  accused  was  con- 
victed of  voluntary  manslaughter,  and  was 
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not  prejudiced  In  any  way  by  the  charges 
upon  the  law  of  mnrder.  The  requests,  In 
so  far  as  they  were  legal  and  pertinent, 
were  fully  covered  by  the  general  charge, 
which  was  free  from  substantial  error.  The 
accused  had  a  fair  and  Impartial  trial,  and 
we  find  nothing  in  the  record  which  would 
authorize  interference  by  this  court; 
Judgment  affirmed. 

BUSSEIiL,  J.,  dissents. 


(10  Ga.  App.  487) 

WOODWARD  V.  STATE.     (No.  8,884.) 

(Court  of  Appeals  of  Georgia.    Jan.  30,  1912. 

Rehearing  Denied  Feb.  12,  1912.) 

(8yllalu9  5y  the  Oauri.) 

Review  on  Appeal. 

No  error  of  law  is  complained  of,  and  the 
evidence  faUy  supports  the  verdict. 

Brror  ftom  Superior  Court,  Decatur  Coun- 
ty;  Frank  Park,  Judge. 

Bob  Woodward  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

O.  G.  Bower,  for  plaintifP  In  error.  W.  B. 
Wooten,  Sol.  (}en.,  and  F.  A  Hooper,  for  the 
State. 

BILL,  (X  J.    Judgment  affirmed. 


(10  Ga.  App.  897) 

COTTON  V.  CITY  OF  ATLANTA. 
(No.  8.823.) 

(Court  of  Appeals  of  Georgia.    Jan.  15, 1912.) 

(Byllahui  hy  ike  Court.) 

1.  Municipal   Cobfobations    (f   692*)^Po- 
LiCE  Rboxtlations— Validitt. 

Though  there  are  circumstances  under 
which  the  same  physical  act  may  render  the 
actor  guUty  of  two  offenses,  one  of  which  may 
be  a  municipal  offense  and  the  other  a  state 
offense,  still  the  municipality  cannot  punish 
for  state  offenses.  Where  a  municipal  penal 
ordinance  and  a  public  criminal  statute  operate 
upon  the  same  set  of  physical  acts,  the  munic- 
ipal ordinance  is  invalid,  unless  the  offense 
created  by  it  contains  some  characterizing  in- 
gredient not  contained  in  the  offense  under  the 
state  law. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Ont  Dig.  U  1811-1314;  Dec. 
Dig.  I  592.»1 

2.  Municipal  Cobfobations  ({  592*)  — Po- 
lice Rboulations— Validity. 

Section  1837  of  the  City  Code  of  Atlanta, 
in  so  far  as  it  makes  it  punishable  for  any  per- 
son to  allow  a  house  or  a  portion  of  a  house 
to  be  occupied  as  a  house  of  ill  fame,  creates 
no  different  offense  from  that  created  by  Pen. 
Code  1910,  S  382,  and  is  therefore  invalid. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f}  1311-1314;  Dec 
Dig.  f  592.*] 

3.  Disobdbblt  House  (§  2*)— ''Housk  of  III 
Fame"— **LEwn  House." 

There  is  no  difference  in  meaning  between 
the  two  expressions  *'house  of  ill  fame"  and  I 


"lewd  house  or  place  for  the  practice  of  for- 
nication or  adultery.'* 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Cent.  Dig.  |{  1,  2,  9;   Dec.  Dig.  %  2* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  p.  3359;   voL  5,  p.  4109.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

li.  B.  Cotton  was  convicted  of  a  violation 
of  city  ordinance,  and  brings  error.  Re- 
versed. 

John  A  Boykin,  for  plaintiff  in  error.  J. 
L.  Mayson  and  W.  D.  Ellis,  Jr.,  for  defendant 
in  error. 

POWELL,  J.  Cotton  was  convicted  In  the 
police  court  of  Atlanta  for  violating  section 
1837  of  tbe  code  of  that  city*  which  reads  as 
follows:  "Any  person  or  persons,  who  shall 
occupy,  or  allow  to  be  occupied,  any  house, 
or  portion  of  a  house,  to  be  used  as  a  house 
of  ill  fame  in  the  city  of  Atlanta,  shall,  upon 
conviction  thereof,  pay  a  fine  of  not  exceed- 
ing five  hundred  dollars,  or  be  Imprisoned 
not  exceeding  thirty  days,  or  both,  in  the  dis- 
cretion of  the  recorder's  court"  The  specific 
charge  against  him  was  that  he,  being  the 
proprietor  of  a  hotel,  allowed  a  man  and  a 
woman  to  resort  to  a  room  in  it  for  the  pur- 
pose of  fornication.  He  sought  certiorari 
from  the  conviction,  and  to  the  overruling  of 
the  certiorari  brings  error. 

[I]  The  point  is  that,  so  far  as  the  ordi- 
nance in  question  applies  to  the  case  at  bar, 
it  is  invalid,  because  it  penalizes  an  act 
made  criminal  by  a  public  statute  of  the 
state,  namely,  section  382  of  the  Penal  Code 
of  1910,  which  provides:  **If  any  person 
shall  maintain  and  keep  a  lewd  house,  or 
place  for  the  practice  of  fornication  or  adul- 
tery, either  by  himself  or  others,  he  shall  be 
guilty  of  a  misdemeanor.'*  No  two  proposi- 
tions, are  better  settled  in  this  state  than 
these:  (1)  That  a  municipal  corporation 
cannot  punish  for  an  offense  against  the 
criminal  laws  of  the  state;  (2)  that  the 
same  physical  act,  by  reason  of  tbe  circum- 
stances surrounding  its  commission,  or  by 
reason  of  the  intent  with  which  it  is  done  or 
by  reason  of  something  else  specially  charac- 
terizing it,  may  draw  to  the  person  commit- 
ting it  such  twofold  guilt  as  to  make  him  re- 
sponsible for  two  separate  off^ises,  one  of 
which  may  be  a  municipal  offense,  and  the 
other  a  crime  under  the  public  laws  of  the 
state.  See  CaUoway  v.  Mims,  5  Ga.  App.  9, 
62  S.  B.  654,  and  Athens  v.  Atlanta,  6  6a. 
App.  244,  64  8.  B.  711,  in  which  both  ques- 
tions are  lengthily  discussed,  with  an  exten- 
sive citation  of  authorities. 

These  cases  just  cited  will  illustrate  the 
two  doctrines  and  show  how  they  work  to- 
gether consistently.  The  physical  act  in 
each  of  these  two  cases  was  that  the  accused 
kept  intoxicating  liquor  at  his  place  of  busi- 
ness for  the  purpose  of  unlawful  sale.    The 
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state  law  made  it  penal  for  a  person  to  keep 
liquors  on  hand  at  his  place  of  business,  ir- 
respective of  Uie  Intent  or  purpose  with 
which  they  were  kept;  the  municipal  ordi- 
nance made  it  unlawful  for  a  person  to  keep 
liquors  on  hand  for  the  purpose  of  illegal 
sale,  irrespective  of  the  place  of  the  keep- 
ing. The  accused,  who  kept  the  liquors  at 
his  place  of  business  and  thereby  violated  the 
state  law,  also  violated  the  municipal  law 
because  of  the  intent  and  purpose  which 
characterized  his  keeping.  But,  narrow  as 
the  line  of  demarcation  between  single  and 
twofold  guilt  may  be,  there  Is  a  line;  and  it 
must  be  observed.  If  the  thing  punished  by 
the  municipal  ordinance  and  the  thing  pun- 
ished by  the  state  law  are  one  and  the  same, 
whether  viewed  as  a  physical  transaction,  or 
whether  looked  upon  with  an  eye  to  the  as- 
certainment of  the  respective  legislative  ob- 
jects— if,  when  viewed  in  both  aspects,  noth- 
ing to  differentiate  the  municipal  violation 
from  the  state  offense  appears — ^the  munici- 
pality must  give  way  to  the  state,  and  the 
latter  has  the  exclusive  jorlsdiction  to  pun- 
ish. 

[2]  For  a  person  to  allow  any  house  or 
portion  of  a  house  over  which  he  has  control 
or  possession  to  be  used  as  a  house  of  ill 
fame  is  a  violation  of  Penal  Code  1910,  §  382. 
Kinard  ▼.  State,  10  Ga.  App.  — ,  72  S.  B. 
715.  Specifically,  it  has  been  held  In  the  re- 
cent case  of  Fitzgerald  v.  State,  72  S.  E.  641, 
that  for  an  innkeeper  to  rent  a  room  in  his 
hotel  that  it  may  be  used  for  the  practice 
of  fornication  is  a  violation  of  this  law.  So 
far  as  the  ordinance  in  question  makes  it 
punishable  for  a  person  to  allow  a  house  or 
a  portion  of  a  house  to  be  occupied  as  a 
house  of  ill  fame,  It  ordains  no  more  or  no 
less,  as  to  the  particular  offense,  than  the 
state  law  prescribes  on  the  same  subject. 

13]  It  l8  true  that  the  ordinance  speaks  of 
"a  house  of  ill  fame,"  while  the  Criminal 
Code  speaks  of  "a  lewd  house  or  place  for 
the  practice  of  fornication  or  adultery";  but 
this  is  a  distinction  without  a  difference.  **A 
house  of  ill  fame,"  as  used  in  contexts  such 
as  the  present,  means  a  lewd  house,  a  baw- 
dry, a  place  maintained  for  the  practice  of 
fornication  and  adultery,  or  for  '*the  con- 
venience and  shelter  of  persons  desiring  un- 
lawful sexual  intercourse."  Posnett  v.  Mar^ 
ble,  62  y t  481,  20  AtL  813,  U  L.  R.  A.  162, 
22  Am.  St  Rep.  126;  State  v.  Nichols,  83 
Ind.  228,  48  Am.  Rep.  66;  Henson  v.  State, 
62  Md.  232,  50  Am.  Rep.  204.  "Both  at  com- 
mon law  and  In  common  parlance  the  words 
'house  of  ill  fame'  mean  a  house  resorted  to 
for  the  purposes  of  prostitution."  State  v. 
Plant,  67  Yt  454,  32  Aa  287,  48  Am.  St. 
Rep.  821. 

It  is  unnecessary  for  us  to  say  whether  the 
rest  of  the  ordinance — that  part  of  it  which 
makes  it  an  offense  for  a  person  to  occupy 
a  house  of  ill  fame  or  a  portion  of  such  a 


house — ^is  valid  or  not  It  Is  sufficient  to 
the  decision  of  the  present  case  for  us  to 
say  that,  so  far  as  the  ordinance  relates  to 
the  present  transaction,  it  is  invalid,  and 
that  the  recorder's  court's  only  jurisdiction 
in  the  matter  was  to  bind  the  alleged  .of- 
fender over  to  the  state  court  for  trial  We 
recognize  that  expediency  might  be  subserved 
by  allowing  the  police  courts  to  deal  sum- 
marily with  matters  of  this  nature;  but  the 
law  is  otherwise,  and  law  must  be  the  law* 
even  among  its  friends. 
Judgment  reversed. 

ao  Ga.  App.  471) 

DANNIE  V.  diTY  OF  ATLANTA. 
(No.  3,911.) 

(Court  of  Appeals  of  Georgia.    Jan.  30,  1912.) 

(SyUahug  hy  the  CourtJ 

Police  Requlationb. 

This  case  is  controlled  by  the  decision  of 
this  court  in  the  case  of  Cotton  v.  City  of 
Atlanta.  73  S.  E.  683,  No.  3,823,  decided  Jan- 
uary 15,  1912. 

Error  from  Superior  Ck>urt,  Fulton  Goim* 
ty;  J.  T.  Pendleton,  Judge. 

E.  Dannie  was  convicted  of  violating  a 
city  ordinance,  and  brings  error.    Reversed. 

Walter  A.  Sims,  for  plaintifT  in  error.  J. 
L.  Mayson  and  W.  D.  Ellis,  Jr.,  for  defend- 
ant in  error. 

HILL,  G.  J.    Judgment  reversed. 

ao  Oa.  App.  471) 

DANNIB  V.  CITY  GF  ATLANTA. 
(No.  3.912.) 

(Court  of  Appeals  of  Georgia.    Jan.  30,  1912.) 

(SyUahus  hy  the  Court.) 

1.  Stabe  Decisis. 

This  case  is  fully  controlled  by  the  deci- 
sion of  this  court  in  Cotton  v.  City  of  Atlanta, 
73  S.  E.  683,  No.  3,823,  decided  January  15, 
1912. 

2.  Disobusblt  House  (S  7*)— EuacENTs  ow 
Gn-'ENSE  —  GCCUPATION  OF  Rooii — **Gocu- 

PY." 

An  ordinance  which  makes  It  unlawful  to 
"occupy"  or  allow  to  be  occupied  axiv  portion 
of  a  house  to  be  used  as  a  house  of  ill  fame 
or  disorderly  house  In  the  city  of  Atlanta  means 
that  occupancy  which  contributes  in  some  man- 
ner to  the  unlawful  character  of  the  house, 
and  does  not  preclude  an  innocent  and  lawful 
occupancy  of  a  room  or  a  portion  of  a  house 
which  may  in  other  parts  thereof  be  used  for 
disorderly  and  Immoral  purposes. 

[Ed.  Note.— >For  other  cases,  see  Disorderly 
House,  Dec.  Dig.  S  ?.♦ 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4909,  4910.] 

(Additions  BylMw  hy  Editorial  8taf.) 

8.  Municipal  Cobporations  (f  692*)— Po- 
lice Regulations— Validity. 

An  ordinance  making  it  punishable  for  any 
person  to  occupy  or  allow  a  house  or  a  part  of 
the  house  to  be  occupied  as  a  house  of  ill  fame 
creates  no  offense  different  from  that  covered 
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bj  Pen.  Code  1910,  f  382,  making  it  ptmishable 
to  keep  a  lewd  house  or  place  for  the  practice 
of  fornication  or  adultery,  and  is  therefore  in* 
valid. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f|  lSll-1314;  Dec. 
Dig.  f  592.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Mrs.  C.  L.  Dannie  was  conylcted  of  ylo- 
lating  an  ordinance  of  the  City  of  Atlanta, 
and  brings  error.    Reversed. 

Walter  A.  Sims,  for  plaintiff  in  error.  J. 
L.  Mayson  and  W.  D.  Ellis,  Jr.,  for  defend- 
ant in  error. 

HILL,  C.  J.  [1,  8]  An  ordinance  of  the 
dty  of  Atlanta,  enacted  under  charter  au- 
thority, makes  it  punishable  for  any  person 
to  occupy  or  allow  a  house  or  a  portion  of 
the  hotise  to  be  occupied  as  a  house  of  ill 
fame.  Section  1837,  City  Code  of  Atlanta. 
In  Cotton  T.  City  of  Atlanta,  73  S.  B.  683, 
decided  by  this  court  January  15,  1912,  it 
is  held  that  this  ordinance  created  no  of- 
fense different  from  that  covered  by  section 
882  of  the  Penal  Code  of  1910,  and  that  it 
was  therefore  invalid  under  the  rule  that 
a  municipal  corporation  cannot  punish  for 
an  offense  against  the  criminal  laws  of  the 
state. 

[2]  It  is  insisted  on  the  part  of  the  city 
that  the  ordinance  creates  a  different  offense 
from  that  created  by  the  penal  statute  of 
the  state,  in  that  it  makes  it  unlawful  for 
any  person  to  occupy  any  portion  of  the 
house  used  as  a  house  of  ill  fame  in  the  city 
of  Atlanta.  We  do  not  agree  with  this  view. 
The  purpose  of  the  ordinance  is  to  suppress 
disorderly  houses  and  to  maintain  the  peace, 
health,  order,  and  good  government  of  the 
dty,  and  the  occupancy  of  any  portion  of  a 
house  of  this  character  contemplated  that 
the  occupancy  was  of  such  character  as  to 
maintain  or  contribute  to  the  maintenance 
of  a  house  of  the  kind  prohibited.  We  do 
not  think  that  it  was  intended  to  make  it 
unlawful  for  a  person  to  occupy  a  room  in 
a  house  of  ill  fame  or  disorderly  house,  un- 
less Budi  person,  while  occupying  a  room 
therein,  was  in  some  way  contributing  to  the 
unlawful  character  of  the  house.  If  the 
occupant  of  the  room  had  no  notice  that  the 
other  portion  of  the  house  was  being  con- 
ducted as  a  house  of  ill  fame,  or  possibly 
if  he  did  know  that  fact  and  in  no  way  con- 
tributed to  its  unlawful  character  he  would 
not  violate  this  ordinance,  and  we  think  the 
meaning  of  the  words  ''occupy  any  portion 
of  a  disorderly  house"  necessarily  carries 
with  It  the  meaning  that  the  occupancy  must 
be  for  unlawful  purposes.  In  other  words, 
we  think  that  one  could  innocently  occupy  a 
portion  of  a  disorderly  house  without  hav- 
ing anything  whatever  to  do  with  the  main- 
taining and  keeping  of  such  house,  and  it  is 
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only  the  element  of  maintaining  and  keep- 
ing a  house  of  this  character  that  both  the 
ordinance  and  the  statute  are  Intended  to 
punish.  We  therefore  thinly  that  the  ordi- 
nance is  fully  covered  by  the  state  statute* 
and  for  that  reason  is  invalid. 
Judgment  reversed. 

(10  Os.  App.  4«S) 

BUTLER  V.  STATE.     (No.  3,897.) 
(Court  of  Appeals  of  Georgia.    Jan.  80,  1912.) 

(ByUabus  hy  the  Court.) 

1.  Evidence  Suiticisivt. 

No  error  of  law  was  committed,  and  the 
evidence  warranted  the  verdict. 

(Additional  Syllahut  hp  BditoruA  Btalf.) 

2.  Cbiminal  Law  (i  338*)— Evidbnob— Bslb- 

VANOT. 

In  a  proaecntion  for  assault  with  intent  to 
murder,  it  was  not  error  to  exclude  testimony 
that  no  case  had  been  made  asainst  the  ac- 
cused in  the  mayor's  court  for  diBorderly  con- 
duct growing  out  of  bis  behavior  immediately 
prior  to  the  shooting. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  f  33&*] 

Error  from  Superior  Court,  Grady  Coun- 
ty;  Frank  Park»  Judge. 

H.  H.  Butler  was  convicted  of  shooting 
at  another,  and  brings  error.    Affirmed. 

W.  M.  Harrell,  B.  B.  Terrell,  and  M.  L. 
Ledford,  for  plaintiff  in  error.  W.  E.  Woot- 
en,  Sol.  Gten.,  and  F.  A.  Hooper,  for  the 
State. 

POTTLE,  J.  [1]  The  accused  was  indicts 
ed  for  assault  with  intent  to  murder  one 
Knight,  and  was  convicted  of  the  statutory 
offense  of  shooting  at  another.  The  charge 
was  full  and  fair — ^in  fact,  rather  more  favor- 
able to  the  accused  than  he  had  any  right  to 
demand — and  did  not  contain  any  erpres- 
sion  or  Intimation  of  opinion  as  to  what 
had  been  proved.  In  the  motion  for  a  new 
trial  complaint  Is  made  of  several  instruc- 
tions upon  the  theory  of  the  right  of  the  ac- 
cused to  resist  an  unlawful  arrest.  The 
testimony  of  the  prosecutor  made  a  clear 
case  of  assault  with  intent  to  murder.  The 
statement  of  the  accused  set  up  self-defense. 
It  is  doubtful  if,  under  the  evidence,  the  ac- 
cused was  entitled  to  an  instruction  upon 
the  theory  of  his  right  to  resist  an  illegal 
arrest,  and  it  Is  certain  that  there  was  no 
error  in  the  charge  of  which  he  can  Justly 
complain,  nor  in  the  failure  of  the  Judge 
to  elaborate  more  fully  this  theory  of  de- 
fense. 

[2]  It  was  not  error  to  repel  testimony 
that  no  case  had  been  made  against  the  ac- 
cused in  the  mayor's  court  for  disorderly 
conduct,  growing  out  of  his  behavior  imme- 
diately prior  to  the  shooting.  Such  evidence 
would  have  been  irrelevant  to  any  issue  in 
the  case.    The  mere  fact  that  officers  charg- 
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ed  with  that  duty  foiled  to  prosecute  for 
the  offense  does  not  prove  that  the  offense 
was  not  committed.  Especially  Is  this  true 
where.  In  a  case  like  the  present,  the  offense 
for  which  there  was  a  failure  to  prosecute 
was  for  disorderly  conduct  which  culmi- 
nated In  an  attempt  to  take  human  life,  and 
the  person  guilty  of  the  disorderly  conduct 
was  awaiting  trial  for  the  more  serious  of- 
fense. As  well  might  It  be  said  that  failure 
to  Indict  a  murderer  for  carrying  a  pistol 
without  a  Ucense  would  be  evidence  that  he 
was  not  guilty  of  the  latter  offense. 

The  accused  was  fortunate  In  escaping 
punishment  for  the  more  serious  crime  of 
assault  with  intent  to  murder.  In  their  hu- 
manity the  Jury  gave  him  the  benefit  of  the 
doubt,  and  convicted  him  of  the  lower  grade 
of  crime.  There  were  some  facts  and  cir- 
cumstances to  warrant  such  a  finding,  and 
this  court  will  not  interfere. 

Judgment  affirmed. 


^V)  Qa.  App.  455) 

MARTIN  V.   STATE.     (No.  8,885.) 
tOoart  of  Appeals  of  Georgia.    Jan.  SO,  1012.) 

(SyUahuM  hy  the  Court,) 

1.  Crimiival  Law  (f  618*)— Trial— Tbbmina- 
noN. 

In  a  criminal  case  the  trial  is  not  complet- 
ed nntil  a  verdict  has  been  rendered. 

[Ed.  Note.— For  other  cases,  see  CrimUial 
Law,  Dec.  Dig.  §  618.*] 

2.  Grihinal  Law  (f  634*)— Triai/— Absbnoe 

OF  JUDOE. 

Where  the  judge  presiding  hi  a  crimmal 
trial  leaves  the  county  of  the  trial  while  the 
jury  is  still  deliberating  upon  its  verdict,  and 
goes  to  an  adjoining  county,  the  pending  trial 
IS  vitiated,  and  a  verdict  thereafter  returned 
by  the  jury  is  a  nullity. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  U  1461-1464;  Dec.  Dig.  < 
684.*] 

8.  Othkr  Assionmbnts  Overruubd. 

Other  than  as  above  stated,  the  assign- 
ments of  error  are  without  merit. 

Enor  from  Superior  Ck>urt,  Decatur  Coun- 
ty;  Frank  Park,  Judge. 

Amos  Martin  was  convicted  of  crime,  and 
brings  error.    Reversed. 

O.  G.  Bower,  for  plaintiff  in  error.  W.  E. 
Wooten,  Sol.  Gen.,  and  F.  A.  Hooper,  for  the 
State. 

RUSSELL,  J.  It  appears,  from  the  evi- 
dence, that  in  the  trial  of  the  plaintiff  in  er- 
ror ••the  inry  retired  about  7  o'clock  in  the 
evening  to  consider  their  verdict,  and  that 
the  presiding  judge  thereupon  left  the  juris- 
diction of  Decatur  county  and  went  to  Grady 
county  to  grant  a  charter  in  a  county  other 
than  that  which  the  defendant  was  being 
tried  in."  In  the  motion  for  new  trial  the 
facts  are  stated  as  we  have  quoted  them, 
and  the  complaint  is  made  that  the  verdict 
is  contrary  to  law  by  reason  thereof.     The 


question  presented  by  the  record,  therefore. 
Is  whether  the  fact  that  the  judge  left  the 
county  where  the  trial  was  being  conducted 
and  the  jury  were  deliberating  upon  their 
verdict,  and  went  to  a  different  county  to 
perform  another  official  duty,  so  vitiates  the 
trial  as  to  avoid  the  finding  of  the  Jury. 

[2]  It  must  be  admitted  that  any  absence 
of  the  presiding  judge  while  the  trial  Is  going 
on  is  an  Irregularity,  and  if  the  question 
were  an  open  one  we  should  hold  that  any 
absence  of  the  judge,  no  matter  how  brief, 
necessarily  suspends  a  pending  judicial  pro- 
ceeding. But  under  rulings  of  the  Supreme 
Court  there  are  occasions  when  a  temporary 
absence  of  the  judge,  eten  though  the  trial 
is  in  active  progress  and  the  jury  has  not 
retired,  cannot  be  said  to  be  harmful  to  ei- 
ther party.  O'Shlelds  v.  State,  81  Ga.  301, 
6  S.  E.  426;  Fritchett  v.  State,  92  Ga.  65, 
18  S.  E.  536.  The  Supreme  Court  in  Home 
V.  Rogers,  110  Ga.  362,  370,  35  S.  E.  715,  4» 
L.  R.  A.  176,  held  that  a  mere  temporary  ab- 
sence of  the  judge,  where  he  was  within 
the  call  of  the  jury,  was  not  such  an  irregu- 
larity as  would  necessitate  a  new  trial.  It 
has  also  held  that  a  temporary  absence  out 
of  sight,  though  within  hearing,  of  what 
was  going  on  in  the  courtroom,  did  not  affect 
the  trial,  when  this  temporary  withdrawal 
of  the  judge  occurred  during  the  argument  of 
counsel.  It  is  to  be  noted,  however,  that  in 
deciding  the  Home  Case,  supra,  the  rulings 
in  the  0*Shlelds  and  Fritchett  Cases  were 
criticised  and  disapproved,  and  these  earlier 
rulings  were  followed  only  in  the  absence  of 
an  application  to  review  them.  In  the  pres- 
ent instance,  however,  the  judge  went  be- 
yond the  jurisdiction  of  the  court  in  which 
the  trial  was  pending.  The  jurors  could  not 
be  said  to  have  been  even  constmctively  in 
his  presence,  and  the  presence  of  the  judge 
was  indispensable  to  the  legality  of  the  court. 
If  there  is  no  judge,  there  is  no  court 

It  is  not  apparent  that  the  defendant  In 
the  present  case  was  hurt  by  the  absence  of 
the  judge.  The  testimony  adduced  on  the 
trial  fully  authorized  the  conviction  of  the 
defendant,  and  there  is  no  evidence  that  the 
verdict  was  affected  by  any  improper  influ- 
ence or  contract  on  the  part  of  bystanders 
or  others,  or  that  they  knew  that  the  judge 
was  absent  from  the  county,  or  that  their 
finding  was  in  any  way  affected  by  that  fact. 
It  is  naturally  suggested  that  the  trial  had 
progressed  so  far  that  the  presence  of  the 
judge  was  no  longer  necessary  until  the 
jury  might  return  into  court,  and  that,  as  it 
was  not  necessary  that  the  judge  should  re- 
main at  the  courthouse  until  he  was  notified 
that  the  jury  desired  to  return  a  verdict,  it 
could  not  matter  if,  in  the  judge's  desire  to 
perform  other  duties  of  importance  in  an  ad- 
joining county,  he  should  go  there,  instead 
of  remaining  at  his  hotel  or  some  other 
house,  within  reach  of  the  jury.    It  was  no 
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doubt  upon  tbe  latter  theory  that  the  learned 
trial  judge  acted,  and  the  recital  of  the  as- 
signment of  error  eyidencea  his  diligence 
in  the  discharge  of  his  judicial  duties. 

[1]  However,  as  a  criminal  trial  Is  not 
completed  until  the  verdict  has  been  ren- 
dered, the  question  which  really  arises  is 
whether  it  is  not  necessary,  in  order  to  pre- 
serve unimpaired  the  right  of  trial  by  jury, 
that  injury  be  presumed  from  the  violation 
of  any  of  those  orderly  rules  which  safe- 
guard the  right  It  seems  to  us  that  injury 
is  to  be  presumed,  in  so  important  a  matter 
as  trial  by  jury,  even  in  the  absence  of  proof 
to  that  effect,  where  injury  is  likely  to  re- 
sult from  an  infraction  of  a  general  rule, 
and  especially  such  an  important  one  as  that 
which  looks  to  the  present  personal  super- 
vision and  control  of  the  presiding  judge  as 
an  essential  sine  qua  non  of  a  legal  triaL 
There  can  be  no  trial  without  a  judge.  The 
case  must  be  tried  in  Decatur  county.  Nat- 
urally we  conclude  that  when  the  judge  left 
Decatur  county,  and  went  to  Grady  county 
to  open  a  special  court  to  grant  a  charter  in 
that  county,  the  court  ceased,  for  the  time 
being  at  least,  to  exist  in  Decatur  county, 
and  that  all  that  was  done  during  the  ab- 
sence of  the  judge  was  nugatory  and  void. 
A  temporary  absence  of  the  judge,  such  as 
has  been  referred  to  in  the  cases  cited  above, 
involved  his  presence  at  a  point  where  he 
was  easily  accessible  to  the  parties,  counsel, 
officers  of  court,  and  the  jury.  Where  the 
judge  is  within  call  of  the  jury  and  physical- 
ly absent,  but  at  a  place  so  near  by  that  he 
can  easily  return,  if  needed,  he  may  be  pre- 
sumed to  be  constructively  present  at  the 
courthouse;  but  this  presumption  cannot  be 
indulged  when  the  judge  goes  to  a  place  be- 
yond the  jurisdiction  of  the  court  in  which 
the  trial  is  being  had.  Where  the  judge  is 
not  only  physically  out  of  the  presence  of 
the  jury,  but  also  absent  in  a  legal  sense, 
and  at  such  a  point  as  to  be  beyond  the  reach 
of  the  other  essential  component,  but  subor- 
dinate, parts  of  the  court,  which  should  be 
subjected  to  his  supervision,  the  court  is  nec- 
essarily dissolved  pro  tempore,  at  least  so 
far  as  the  trial  first  pending  Is  concerned. 

Judgment  reversed. 

aO  Oa.  App.  467) 

CLARKE  V.  TRIPPE.     (No.  3,901.) 
(Court  of  Appeals  of  Georgia.    Jan.  30,  1912.) 

(SyUalnu  ly  the  Court  J 

Habeas  Corpus  (f  96*)— Municipal  CJorpora- 
TioNs  (§  64.3*)— PoLicB  Regulations— Pros- 
ecutions—Sentence  —  Hearing  OF  Appli- 
cation FOR  Discharge. 

Where  a  municipal  ordinance  authorised 
the  mayor  to  impose  sentence  in  the  alterna- 
tive of  a  fine  or  work  on  the  public  streets  of 
the  city,  and  the  mayor  sentenced  a  person 
in  the  following  language:  '*Fine  $50,  or  60 
days  at  hard  labor  on," — the  sentence  was  not 
void  for  uncertainty  because  it  was  not  dated 


and  the  place  where  the  alternative  part  of 
the  sentence  was  to  be  executed  was  not  stat- 
ed. Under  the  ordinance  the  only  place  where 
that  part  of  the  sentence  imposing  hard  labor 
could  have  been  executed  was  *'upon  the  pub- 
lic streets"  of  the  municipality.  It  was  not 
erroneous  for  the  judge,  hearing  an  application 
for  discharge  on  habeas  corpus  on  account  of 
the  alleged  uncertainty  of  the  sentence,  to  per- 
mit the  mayor  who  heard  the  case  and  imposed 
the  sentence  to  insert  therein  the  date,  and 
to  add  thereto  the  words  "the  public  streets  of 
Blaltely,'*  although  the  amenament  was  not 
necessary. 

[Ed.  Note.^For  other  cases,  see  Habeas  Cor- 
pus, Dec.  Dig.  S  06;*  Mnnicipal  Corporations. 
Dec.  Dig.  S  643.*] 

Brror  from  City  Court  of  Blalcely;  L.  If. 
Rambo,  Judge. 

Application  by  H.  D.  Clarke  for  habeas 
corpus  to  W.  H.  Trippe.  To  the  allowance 
of  an  amendment  to  the  relator's  s^itence 
and  a  refusal  of  the  application  for  habeas 
corpus,  the  applicant  excepts.    Affirmed. 

The  plaintiff  in  error  was  convicted  In 
the  municipal  court  in  the  dty  of  Blakely 
for  a  violation  of  an  ordinance  by  keeping 
intoxicating  liquors  in  his  possession  for  un- 
lawful sale,  and  the  following  sentence  was 
Imposed :  "Fine  $50,  or  60  days  at  hard  labor 
on."  He  sought,  by  habeas  corpus,  to  ob- 
tain release  from  custody  under  this  sentence, 
which  he  alleged  was  void  because  not  dated, 
and  because  It  did  not  indicate  where  the 
labor  was  to  be  performed.  At  the  hearing 
of  the  application  for  habeas  corpus  the 
mayor,  who  passed  the  sentence,  testified 
that  the  labor  referred  to  was  to  be  per- 
formed on  the  public  streets  of  Blakely,  and 
that  the  clerk  who  wrote  out  the  sentence 
failed  to  add  the  words  "the  public  streets  of 
Blakely" ;  that  the  sentence  as  actually  pass- 
ed was  a  fine  of  $50,  or  hard  labor  on  the 
public  streets  of  Blakely  for  60  days.  He 
testified  that  he  was  still  mayor  of  Blakely. 
Thereupon  the  judge  directed  the  witness  to 
Insert  the  date  of  the  sentence,  August  12, 
1911 ;  it  being  agreed  by  both  parties  to  the 
record  that  the  trial  In  the  municipal  court 
took  place  on  that  date,  and  to  add  to  the 
sentence  "public  streets  of  Blakely,"  and  to 
sign  his  name  thereto  as  mayor  and  ex  of* 
flcio  recorder;  and  the  docket  entry  as  thus 
amended  was  introduced  In  evidence.  It  ap- 
peared that  there  had  been  no  effort  to  have 
the  judgment  of  the  municipal  court  review- 
ed by  certiorari,  that  no  objection  to  its  le- 
gality had  been  made  otherwise  than  In  ha- 
beas corpus  proceedings,  and  that  no  part  of 
the  sentence  had  been  satisfied.  £2xception 
is  taken  to  the  allowance  of  the  amendment 
to  the  sentence  and  to  the  refusal  of  the  ap- 
plication for  habeas  corpus. 

Byron  R.   Collins,  for  plaintiff  in  error 
Hawes,  Pottle  A  Wright,  for  defendant  in 
error. 

BILL,  O.  J.  (after  stating  the  fttcts  as 
above).    There  was  no  error.    It  was  admit- 
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ted  that  the  morant  was  tried  for  a  violation 
of  the  city  ordinance,  and  that  he  was  found 
guilty  by  the  mayor's  court,  and  that  he  w{ls 
in  the  custody  of  the  respondent  In  pursuance 
of  the  sentence  then  rendered  against  him; 
and  this  custody  was  legal.  It  was  imma- 
terial that  the  sentence  did  not  contain  the 
words  **on  the  public  streets  of  Blakely." 
The  ordinance  authorized  the  mayor  to  pun- 
ish those  convicted  under  it  by  fine,  or  by  re- 
quiring them  to  work  on  the  public  streets  of 
the  dty.  There  was  no  other  place  where 
the  sentence  to  perform  labor  could  be  car- 
ried out  It  necessarily  followed  that  the 
sentence,  following  the  conviction,  of  a  fine 
of  $50,  or  the  alternative  of  "60  dasrs  at  hard 
labor  on,"  could  only  mean  a  fine  of  $50,  or 
the  alternative  sentence  of  60  days  hard  labor 
on  the  public  streets  of  the  city  of  Blakely. 
We  do  not  think  that  the  sentence  was  In 
any  sense  doubtful.  But,  even  if  it  was 
doubtful,  it  was  clearly  made  certain  by  the 
testimony  of  the  mayor,  who  had  tried  the 
movant  and  imposed  the  sentence;  and  in 
pursuance  of  the  maxim  "Id  certum  est  quod 
certum  reddi  potest,"  it  was  competent  to 
have  the  words  '*on  the  public  streets  of  the 
dty  of  Blakely"  added  to  the  sentence,  as 
well  as  to  insert  the  date  of  the  sentence. 
The  date,  however,  was  immaterial,  for  that 
part  of  the  sentence  which  required,  as  an 
alternative,  labor  upon  the  streets  of  the 
dty  would  be  computed,  not  from  the  date 
of  the  sentence,  but  from  the  date  of  the  de- 
livery of  the  accused  to  the  authorities  of 
the  dty  in  charge  of  working  the  streets  with 
dty  convicts. 
Judgment  affirmed. 

POTTLE;  J.,  disqualified. 


(10  Ga.  App.  448) 

CENTRAL  GEORGIA  POWER  CO.  v. 

STATE.     (No.  8,863.) 

(Court  of  Appeals  of  Georgia.    Jan.  30,  1912.) 

(Spllahus  hy  ike  Court,) 
NxTiSANcv  (I  91*)— Public  Nuisances— Peb- 

SENTMEin^UFnCIENCT. 

.  The  special  presentment  in  this  case  was 
not  subject  to  the  demurrer  filed  by  defendant, 
and  the  court  did  not  err  in  overruling  the 
same. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Dec  Dig.  f  91.*] 

Error  from  City  Court  of  CJovlngton;  W. 
H.  Whaley,  Judge. 

The  Central  Georgia  Power  0)mpany  was 
convicted  of  maintaining  a  nuisance,  and 
brings  error.    Affirmed. 

Walter  T.  Johnson  and  Greene  F.  John- 
son, for  plaintiff  in  error.  R.  W.  Milner, 
Sol.,  for  the  State. 

POTTLE,  J.  A  special  presentment  was 
returned  by  the  grand  Jury  of  Newton  coun- 


ty against  the  CSentral  Georgia  Power  CSom- 
pany,  charging  it  with  a  violation  of  Penal 
Code  1910,  S  681.  The  court  overruled  a  de- 
murrer to  the  presentment,  and  error  Is  as- 
signed upon  this  Judgment 

The  presentment  alleged  that  the  accused, 
on  the  16th  day  of  September,  1911,  in  the 
county  of  Newton,  "with  force  and  arms  did 
erect,  and  did  continue  after  notice  to  abate 
it,  a  nuisance  which  tends  to  annoy  the  com- 
munity, and  which  tends  to  injure  and  which 
does  injure  the  health  of  the  citizens  in  gen- 
eral, by  then  and  there  creating  and  causing 
a  pond  of  water  to  overflow  and  stand  upon 
an  area  of  land  of  3,000  acres,  which  pond 
contains  logs,  stumps,  limbs,  and  growing 
and  decaying  matter,  and  is  producing  ma- 
laria, large  quantities  of  mosquitoes,  and 
creating  poisons  in  the  air,  and  causing  sick- 
ness and  disease  in  the  community  sur- 
rounding said  pond  in  said  county."  The 
demurrers  were  to  the  effect  that  the  special 
presentment  failed  to  set  out  any  offense 
against  the  law;  that  it  failed  to  describe  the 
nature  and  character  of  the  nuisance,  or  the 
location  of  the  nuisance ;  that  it  failed  to  set 
out,  either  literally  or  in  substance,  the  no- 
tice to  abate,  or  the  person  to  whom  the  no- 
tice was  given,  or  when  the  notice  was  giv- 
en, and  further  failed  to  set  out  the  officer 
or  agent  of  the  defendant  company  to  whom 
the  notice  was  given;  that  it  failed  to  de- 
scribe the  character  of  the  poisons  In  the 
air,  alleged  to  have  been  created,  or  the  na- 
ture and  character  of  the  sickness  and  dis- 
ease alleged  to  have  been  caused  by  the  nui- 
sance, or  who  were  made  sick,  or  when  and 
where  the  sickness  and  disease  ensued;  that 
it  failed  to  allege  that  the  nuisance  "dam- 
ages all  persons  who  come  within  the  sphere 
of  its  operation";  that  it  failed  to  set  out 
the 'manner  in  which  the  pond  of  water  re- 
ferred to  in  the  presentment  was  created  and 
caused  to  overflow;  that  it  failed  to  describe 
the  pond  of  water  by  boundaries,  or  other  de- 
scription, or  to  identify  the  particular  stream, 
the  obstruction  of  which  caused  the  pond  of 
water;  that  it  failed  to  allege  that  the  ma- 
laria and  large  quantities  of  mosquitoes  in 
the  air  injured  the  health  of  the  citizens  in 
general,  and  failed  to  allege  that  the  nui- 
sance complained  of  is  a  public  nuisance. 

Section  681  of  the  Penal  Code  of  1910,  un- 
der which  the  special  presentment  was  re- 
turned, is  in  the  following  language:  "Any 
person  who  shall  erect,  or  continue  after  no- 
tice to  abate,  a  nuisance  which  tends  to  an- 
noy the  community  or  injure  the  health  of 
the  citizens  in  general,  or  to  corrupt  the  pub- 
lic morals,  shall  be  guilty  of  a  misdemeanor.*' 
We  do  not  think  any  of  the  grounds  of  the 
demurrer  are  well  taken.  While  the  statute 
makes  criminal  the  erection,  or  maintenance 
after  notice  to  abate,  of  a  public  nuisance,  it 
is  aimed  at  the  particular  kind  of  a  public 
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nuisance  described  in  tbe  statute,  to  wit,  one 
which  tends  "to  annoy  the  community,  or  In- 
jure the  health  of  the  citizens  in  general,  or 
to  corrupt  the  public  morals."  The  erection, 
or  maintenance  after  notice,  of  a  nuisance 
such  as  is  described  in  this  statute,  is  unlaw- 
ful, without  reference  to  whether  it  Is  such 
a  public  nuisance  as  is  described  in  Clvi] 
Code  1910,  §  4457.  An  indictment  is  suffi- 
cient which  charges  an  offense  in  the  lan- 
guage of  the  statute,  and  describes  the  acts 
alleged  as  constituting  the  offense  with  suffi- 
cient fullness  to  put  the  defendant  on  notice 
of  the  offense  with  which  he  Is  charged. 
Glover  v.  State,  126  Ga..604  (1),  55  S.  E.  502. 
It  is  not  necessary  that  the  evidence  should 
be  set  out  in  the  indictment  It  is  only  nec- 
essary that  the  offense  should  be  charged  in 
the  language  of  the  Code,  or  so  plainly  that 
the  nature  of  the  charge  can  be  easily  un- 
derstood by  the  jury.  Dowda  v.  State,  Tl 
Ga.  12  (2). 

Tested  by  these  rules,  we  think  that  the 
demurrer  was  properly  overruled.  The  nui- 
sance is  described  as  being  a  pond  located  in 
the  county  in  which  the  indictment  was 
found,  and  it  is  sufficiently  alleged  how  and 
in  what  manner  this  pond  has  become  a  nui- 
sance. It  was  certainly  not  necessary  to  de- 
scribe the  particular  kind  of  poisons  in  the 
air,  or  the  particular  disease  or  sickness 
which  had  been  caused  in  the  community  sur- 
rounding the  pond,  nor  who  were  made  sick. 
It  is  earnestly  insisted  by  able  counsel  for 
plaintiff  in  error  that  the  indictment  should 
have  specified  and  described  the  particular 
notice  to  abate,  alleged  to  have  been  given, 
the  person  by  whom  it  was  given,  and  the 
person  to  whom  it  was  given.  It  is  to  be 
noted  that  the  statute  does  not  require  any 
particular  kind  of  notice.  It  means,  of 
course,  actual  notice,  either  written  or  oral; 
but  any  such  notice  given  to  any  person  com- 
petent to  receive  it  would  be  sufficient  under 
the  statute.  In  order  to  make  out  this  case, 
it  would  be  necessary  for  the  state  to  prove 
notice  to  a  person  authorized  to  receive  it 
on  behalf  of  the  defendant  company,  and 
such  a  notice  as  would  be  regarded  a  compli- 
ance with  the  provisions  of  the  statute  un- 
der which  the  indictment  was  framed. 

It  is  argued  by  counsel  for  the  plaintiff  in 
error  that  the  power  company  had  a  right, 
under  the  laws  of  this  state,  to  build  and 
maintain  a  pond  and  dam  in  connection  with 
the  operation  of  its  business,  and  it  is  in- 
sisted that,  having  the  right  to  do  this,  the 
state  cannot  indict  and  punish  it  for  an  act 
which  it  was  authorized  to  perform.  But 
manifestly  no  such  question  as  this  can  arise 
upon  demurrer  to  this  indictment.  If  the 
point  is  well  taken,  it  can  be  made  in  de- 
fense to  the  indictment  when  the  defendant 
is  put  on  trial.  The  defendant  is  sufficient- 
ly informed  of  the  nature  and  character  of 
the  offense   alleged  against  it,  and  in  our 


opinion  the  allegations  of  the  presentment 
are  sufficient  as  against  the  demurrer  which 
was  filed  by  the  defendant    • 
Judgment  affirmed. 


(10  Ga.  App.  480) 

GRACE  V.  riNLBYSON  et  aL     (No.  8,270.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912. 
Rehearing  Denied  Feb.   12,   1912.) 

(Syllabus  hy  the  Court,) 

1.  Execution      (S     154*)— Liabilities     ok 
Bonds. 

In  order  for  a  levying  officer  suing  for  the 
use  of  a  plaintiff  in  fi.  fa.  upon  a  forthcoming 
bond  to  recover,  he  most  sliow  both  breach 
and  damage.  There  is  a  breach  if  at  the  time 
and  place  of  sale  the  property  is  not  delivered, 
or  if  it  is  delivered  in  a  damaged  condition. 
However,  the  obligor  in  the  bond  has  the  right 
to  deliver  the  property,  though  it  may  have 
been  damaged  while  in  hit  possession,  and  if 
he  redelivers  it  in  this  condition,  and  it  is 
worth  more  than  enough  to  bring  the  amount 
due  on  the  ^.  fa.,  while  there  has  been  a  breach 
of  the  bond,  there  is  no  damage;  hence,  no 
recovery  can  be  had  upon  the  bond. 

[Ed.  Note.->-For  other  cases,  see  Execution, 
Cent  Dig.  H  421-424;   Dec.  Dig.  {  154.»] 

2.  Execution    ({§   129,    154*)— Sale— Loca- 
tion OF  Pbopebtt. 

Where  machinery  or  other  cumbersome 
personalty  of  like  nature  is  levied  on,  the  levy- 
ing officer  need  not  move  it,  or  caase  it  to  be 
moved  to  the  courthouse  where  it  is  to  be 
cried  off  and  sold,  provided  that  he  gives  no- 
tice accordingly  in  his  advertisement  of  the 
sale.  Where  the  obligor  in  a  bond  given  for 
the  forthcoming  of  such  property  does  not 
move  it  from  the  place  where  it  is  levied  on, 
and  the  levying  officer  advertises  that  it  is  to 
be  situated  there  at  the  time  of  the  sale,  and 
the  claimant  leaves  it  there,  and  it  so  remains 
until  the  time  of  sale,  no  breach  of  the  bond 
can  be  claimed,  though  the  obligor  has  made  no 
actual  tender  of  it  to  the  levymg  officer. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  IS  290,  421-^^24;  Dec  Dig.  §§  129. 
154.*] 

Error  from  Snperior  Court,  Pnlaski  Coun- 
ty; J.  H.  Martin,  Judge. 

Action  by  J.  L.  Grace  for  use,  etc.,  against 
L.  F.  Finleyson  and  others.  Judgment  for 
defendants,  and  piaintilT  brings  error.  Af- 
firmed. 

H.  F.  Lawson,  for  plaintiff  in  error.  T.  C. 
Taylor  and  H.  B.  Ck)ates,  for  defendants  in 
error. 

POWEIiL,  J.  Grace,  as  county  court  bail- 
iff of  Pulaski  county,  levied  on  an  engine, 
boiler,  and  other  fixtures  of  a  sawmill  under 
an  execution  Issued  from  the  county  court  in 
favor  of  Mitchell  and  against  the  firm  of 
Brown  &  Smith.  Finleyson  filed  a  claim. 
The  claim  having  been  withdrawn,  the  bail- 
iff advertised  the  property  for  sale;  the  ad- 
vertisement reciting  that  the  property  would 
be  sold  at  public  outcry  at  the  courthouse 
within  tbe  legal  hours  of  sale  on  the  first 
Tuesday  in  April,  but  that,  the  "property  be- 
ing difficult  and  expensive  to  transport,  it 
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will  not  be  carried  to  the  place  of  sale,  but 
may  be  seen  and  examined  at  the  sawmill  of 
the  said  J.  lli.  Brown,  which  Is  located  on  the 
line  of  the  Gulf  Line  Railway,  a  quarter  of  a 
mile  south  of  Mllleryille,  Ga."  The  property 
had  never  been  moved  firom  the  place  where 
the  levy  was  made,  and  was  still  there  at  the 
place  stated  In  the  advertisement  when  the 
time  of  sale  arrived.  The  bailiff  on  the  day 
of  the  sale  claimed  a  breach  of  the  bond  for  a 
failure  to  redeliver  the  property  in  the  con- 
dition In  which  it  was  when  it  was  levied  on, 
and  filed  suit  in  the  city  court  of  Pulaski 
county  upon  the  bond  for  the  use  of  the  plain- 
tiff in  fl.  fa.  It  appeared  at  the  trial  that 
the  plaintiff  did  not  actually  tender  the  prop- 
erty to  the  bailiff,  and  that  the  bailiff  took 
no  steps  to  repossess  himself  of  It,  but  that 
it  was  in  fact  at  the  place  of  sale  as  describ- 
ed in  the  advertisement  at  the  time  of  sale, 
and  that,  while  it  had  been  injured  by  a  fire 
which  occurred  while  it  was  in  the  claimant's 
possession,  it  was  still  worth  a  great  deal 
more  than  the  amount  of  the  fi.  fa.  against 
it,  and  that  it  would  have  brought  more  than 
that  amount  if  offered  for  sale  by  the  bailiff. 
The  Jury,  under  instructions  from  the  Judge 
of  the  city  court,  found  for  the  defendant, 
and  the  bailiff  brought  certiorari.  The  Judge 
of  the  superior  court,  on  the  hearing  of  the 
certiorari,  sustained  it  and  remanded  the 
case  to  the  city  court  for  another  trial,  with 
instructions  that,  in  order  to  constitute  a  per- 
formance of  the  conditions  of  the  bond  for  a 
delivery  of  the  property,  actual  tender  must 
be  made,  and  that  notice  of  readiness  to  de- 
liver, or  the  fact  that  the  property  was  actu- 
ally ready  for  delivery  at  the  time  and  place 
of  sale,  Is  not  9.  satisfaction  of  the  condition ; 
and  unless  defendants  can  show  an  actual 
tender  of  the  property,  or  that  the  levying 
officer  waived  an  actual  tender  or  repossess- 
ed himself  of  the  property,  that  a  verdict  be 
directed  for  the  plaintiff.  To  this  Judgment 
the  plaintiff  (that  is,  the  constable  suing  for 
use)  has  excepted,  alleging  as  error  that  the 
Judge  of  the  superior  court  should  have  ren- 
dered final  Judgment  in  his  favor  and  should 
not  have  remanded  the  case  for  a  new  trial. 
[1]  To  our  minds  there  is  error  in  the 
court's  Judgment,  but  not  against  the  except- 
ing party.  We  thing  that  the  Judgment  ren- 
dered in  the  city  court  was  the  correct  deter- 
mination of  the  case.  In  order  to  recover  on 
a  forthcoming  bond,  two  things  must  be 
shown — breach  and  damage.  Breach  is  shown 
wherever  it  appears  that  at  the  time  and 
place  of  sale  the  obligor  in  the  bond  failed 
to  deliver  according  to  his  contract  all  of 
the  property  in  as  good  condition  as  he  re- 
ceived it  in;  and  in  this  case  a  breach  of  the 
bond  was  shown  when  it  appeared  that  the 
property  had  been  damaged  while  in  the 
claimant's  possession.  But  if,  as  we  shall 
directly  attempt  to  show,  there  was  a  com- 
pliance with  the  bond  save  only  in  respect  to 
the  condition  of  the  property,  the  plaintiff 
:^annot  recover  in  this  case,  because  there 


was  no  damage,  since  the  property  even  in  Its 
depreciated  condition  was  worth  consider- 
ably more  than  enough  to  satisfy  the  plain- 
tiff's demand.  All  this  is  provided  for  in  the 
cavil  Code  of  1910,  {  6043.  Under  that  section 
the  obligor  in  the  fortficomlng  bond  may  de- 
liver the  property,  notwithstanding  it  is  not 
in  as  good  condition  as  it  was  in  when  he  re- 
ceived it,  and  is  liable  upon  his  bond  for  dam- 
ages for  deterioration,  provided  that  in  no 
case  can  damages  be  obtained  upon  the  bond 
beyond  what  is  necessary  to  satis^  the  exe- 
cution. 

[2]  2.  In  our  Judgment  the  Judge  of  the  su- 
perior court  was  in  error  in  holding,  under 
the  particular  facts  of  this  case,  that  there 
was  a  total  breach  of  the  bond,  because  the 
claimant  made  no  actual  tender  of  the  prop- 
erty, though  the  bailiff  did  not  agree  to 
waive  tender  and  did  not  repossess  himself 
of  the  property.  It  must  be  remembered 
that  the  bailiff's  .seizure  of  the  property  was 
constructive  only.  He  did  not  take  it  and 
carry  it  away  from  where  it  was  situated. 
When  the  claimant  gave  bond,  he  did  not 
move  it.  If  he  had  moved  it,  all  that  would 
have  been  necessary  on  his  part  would  have 
been  for  him  to  bring  it  and  put  it  where 
the  bailiff  said  for  him  to  put  it,  according 
to  the  advertisement  of  the  sale.  The  bail- 
iff's advertisement  was  public  notice  to  him, 
as  well  as  to  the  world,  that,  while  the  ac- 
tual selling  or  crying  off  of  the  property 
would  take  place  at  the  courthouse,  the  prop- 
erty would  not  be  brought  there,  but  was  to 
remain  and  to  be  delivered  to  the  purchaser 
at  the  mill  site  where  it  was  situated.  When 
the  day  and  hour  of  sale  arrived,  the  claim- 
ant had  the  property  at  the  very  place  at 
which  he  ought  to  have  had  It  Just  what 
more  he  could  have  done  we  do  not  see. 
Counsel  for  the  plaintiff  in  error  say  that  he 
should  have  tendered  it  to  the  bailiff  at 
that  hour.  Does  he  mean  that  he  should 
have  put  this  heavy  machinery  upon  vehicles 
and  have  brought  it  to  where  the  bailiff 
was  and  have  offered  it  to  him  at  the  court- 
house? We  think  not  The  bailiff  had, 
following  the  express  provisions  of  the  law, 
advertised  that  the  property  should  be  situ- 
ated at  the  time  of  the  sale  at  the  mill  site. 
He  could  not  have  moved  the  property  there, 
for  it  was  already  there.  Should  the  claim- 
ant then  have  gone  to  the  courthouse  and 
have  taken  the  bailiff  and  carried  him  to 
the  property?  We  think  not  The  bailiff 
was  needed  at  the  courthouse  door  to  cry 
off  the  property  there.  Was  it  necessary 
for  the  claimant  to  say  to  the  bailiff,  "I 
tender  you  the  property."  We  think  not, 
for  a  tender  of  proper^  cannot  be  consti- 
tuted by  mere  words;  and,  if  the  property 
had  not  been  at  the  place  where  it  should 
have  been,  such  words  would  have  been 
wholly  ineffectual  for  any  purpose.  By  ad- 
vertising the  property  for  sale  at  the  very 
place  where  the  claimant  had  it,  we  think 
that  the  bailiff  had  waived  any  further  acton 
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the  defendant's  part.  If  the  claimant  had 
been  in  any  wise  resisting  the  bailifTs  control 
or  right  of  control  over  the  property,  a  differ- 
ent question  might  be  presented;  but  noth- 
ing of  that  kind  appears.  A  similar  propo- 
sition to  the  one  here  inyolved  was  decided 
in  the  case  of  Willis  v.  Chowning,  18  Tex. 
Civ.  App.  625,  46  S.  W.  45,  where  it  was 
held  that  if  a  sheriff  made  what  is  known 
as  a  range  levy — ^that  Is,  a  levy  upon  animals 
running  on  the  range — ^by  mere  constructive 
seizure,  actual  redelivery  was  not  necessary 
in  order  to  satisfy  a  forthcoming  bond,  pro- 
vided that  at  the  time  of  sale  the  animals 
were  upon  the  range  where  the  constructive 
levy  had  been  previously  made. 

As  the  defendants  in  the  forthcoming  bond 
have  filed  no  exceptions  to  the  granting  of 
a  new  trial,  we  shall  not  reverse  the  Judg- 
ment on  that  ground;  but  we  refuse  to  re- 
verse it  on  the  exceptions  filed  by  the  plain- 
tiff in  the  bond. 

Judgment  afilrmed. 


(10  Ga.  App.  60e) 

McMICHEN  V.  BROWN  et  aL     (No.  8,676.) 

(Court  of  Appeals  of  Georgia.    Feb.  12,  1912.) 

(8yUahu9  5y  the  Court.) 

1.  Principal  and  Aoxnt  (§  101*)— Authob- 
iTY  OF  Agent— Repairs  by  Te^tant. 

An  agent  to  rent  has  no  implied  power 
to  bind  the  landlord  by  a  contract  to  pay  a 
stipulated  sum  for  improvements  to  be  made 
by  the  tenant. 

[Ed.  Note.—For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  ^  255,  256,  346;  Dec 
Dig.  §  lOl.*] 

2.  Attorney  and  Client  (j|  81*)— Author- 
ity—Power  TO  Bind  Client. 

One  employed  as  attornejr  at  law  to  col- 
lect a  claim  for  rent  cannot  bind  the  landlord 
by  a  contract  to  pay  for  improvements  made 
on  the  rented  premises. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  CHent,  Cent  Dig.  i§  141-146;  Dec  Dig. 
«  81.*] 

8.  Principal  and  Agent  (I  175*)— Ratifi- 
CATION  OF  Unauthorized  Acts— Binding 
Effect. 

A  parol  ratification  by  an  owner  of  land 
of  an  unauthorized  written  contract,  made  by 
an  agent,  to  pay  a  stipulated  price  for  im- 
provements to  be  made  on  the  land,  will  not 
be  effective  to  bind  the  principal,  when  the 
improvements  were  made  before  the  ratifica- 
tion took  place,  and  the  tenant  has  not  acted 
on  such  ratification  to  his  injury.  McCalla  v. 
American  Freehold  Co.,  90  Ga.  118,  15  S.  E. 
687;  Palmer  v.  McNatt,  97  Ga.  435  (1),  437, 
25  S.  E.  406. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  if  662-668;  Dec  Dig. 
§  175.*] 

4.  Directing  Verdict. 

Applying  the  foregoing  principals  to  the 
facts  of  the  present  case,  the  court  did  not 
err  in  directing  a  verdict  in  favor  of  the  plain- 
tiffs in  the  distress  warrant  proceedings. 

Error  from  Superior  Court,  Paulding  Coun* 
ty;    Price  Edwards,  Judge. 
Action  between  J.  G.  McMichen  and  Mol- 


lie  Brovm  and  others.    From  the  Judgment, 
McMichen  brings  error.    Afiirmed. 

J.  J.  Northcutt,  for  plaintiff  in  error.    P. 
M.  Richards,  for  defendants  in  error. 

POTTLE,  J.    Judgment  affirmed. 

aO  Qa.  App.  458> 

BROADWATER  v.  STATE.     (No.  3,892.) 
(Court  of  Appeals  of  Georgia.    Jan.  80,  1912.) 

(SyUahua  hy  the  Court,) 

1.  Perjury  (J  23*)  —  Indictment  —  Form  of 
Oath  Administered. 

It  is  not  necessary  in  an  indictment  for 
perjury  to  set  out  in  full,  either  literally  or  in 
substance,  the  form  of  the  oath  alleged  to 
have  been  administered  to  the  defendant  as  a 
witness  in  the  judicial  investigation  in  which 
the  perjury  is  alleged  to  have  been  committed. 
The  jury  can  plainly  understand  this  ingre- 
dient of  the  offense,  if  it  is  alleged  in  the  in- 
dictment that  the  oath  administered  to  the 
defendant  was  a  lawful  oath,  and  the  time, 
place,  and  nature  of  the  investigation,  as  well 
as  the  authority  of  the  tribunal  in  which  the 
alleged  perjury  is  said  to  have  been  committed, 
are  so  distinctly  stated  as  to  exclude  every 
other  inference  than  that  the  oath  in  fact  ad- 
ministered was  in  substance  that  prescribed 
by  law,  and  that  it  was  consciously  taken  by 
the  accused  when  he  testified  as  a  witness. 
Generally  the  form  of  oath  administered  to  a 
witness  is  immaterial,  and  that  the  oath  was 
a  lawful  oath  may  sufficiently  appear  from  oth- 
er allegations  of  the  accusation. 

[Ed.    Note.— For    other   cases,    see    Perjury, 
Dec.  Dig.  S  23.*] 

2.  Witnesses   (|  227*)  —  Authority  to  Ad- 
minister Oath— Municipal  Court. 

An  act  of  the  General  Assembly  conferring 
power  upon  the  municipal  authorities  of  a  town 
to  try  all  violators  of  the  ordinances  of  the 
town,  and  to  sentence  those  adjudged  to  be 
guilty,  and  to  fine  them,  imprison  them,  or 
compel  them  to  work  in  a  chain  gang  upon  the 
public  streets,  creates,  bv  charter,  a  court. 
Every  court  has  power  to  administer  oaths 
in  an  action  or  proceeding  pending  therein, 
and  in  all  other  cases,  when  it  may  be  neces- 
sary, in  the  exercise  of  its  powers  and  duties." 
Civil  Code  1910,  §  4644  (5). 

LEd.  Note. — For  other  cases,  see  Witnesses, 
Dec.  Dig.  I  227.*] 

3.  Witnesses    (§  227*)— Authoritt  to  Ad- 
minister Oath— Municipal  Court. 

In  a  trial  before  a  municipal  court  com- 
posed of  a  board  of  commissioners,  any  mem- 
ber of  the  board  may  administer  an  oath  to  a 
witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  I  227.*] 

4.  Indictment  and  Information  (I  183*)— 
Variance. 

Proof  that  an  ordinance  was  passed  by 
the  town  council  of  a  municipal  corporation, 
will  support  an  allegation  that  the  ordinance 
in  question  was  passed  by  the  general  council 
of  the  same  corporation.  In  view  of  the  fact 
that  the  charter  of  Kingston  provides  for  only 
one  municipal  body,  the  variance  between  the 
term  "town  council,"  as  used  in  the  charter, 
and  the  term  "general  coimcil,"  as  used  in  the 
presentment,  in  reference  to  this  municipal 
body,  is  not  material. 

[Ed;  Note. — For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  $  183.*] 
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6,  PeBJUBT  (I  25*)— INDIOTMBWT  AND  INFOR- 
MATION (i  87*)  —  Matebialitt  of  Testi- 
MONT— Date  of  Offense. 

It  is  essential  that  the  materiality  of  the 
testimony  alleged  to  have  been  false  should  be 
made  to  appear  in  the  indictment,  and  a  day 
certain  upon  which  the  alleged  perjury  was 
committed  must  be  stated.  In  the  case  at  bar 
the  allegations  of  the  indictment  sufficiently 
conform  to  these  requirements. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Dec  Dig.  §  25;*  Indictment  and  Information, 
Cent.  Dig.  §S  244-255;   Dec  Dig.  S  87.*] 

d.  Demubbsb  Ovebbuled— No  Ebbob. 

There  was  no  error  in  overruling  the  de- 
murrer.   . 

Error  from  Superior  Court,  Bartow  Coun- 
ty; A.  W.  Flte,  Judge. 

Ik  S.  Broadwater  was  convicted  of  per- 
jury, and  brings  error.    Affirmed. 

Bi.  B.  Eubanks,  for  plaintiff  in  error.  T. 
0.  Mllner,  Sol.  Gen.,  and  Geo.  W.  Stevens^  for 
defendant  in  error. 

RUSSELL,  J.  Exception  is  taken  to  a 
judgment  overruling  a  demurrer  filed  to  a 
presentment  against  the  plaintiff  In  error 
for  the  offense  of  perjury.  Without  insisting 
too  strongly  upon  the  maxim,  *'Demurrer,  be- 
ing a  critic,  must  itself  be  free  from  Imper- 
fections" (Douglas,  Augusta  &  Gulf  By.  Co. 
V.  Swindle,  2  Ga.  App.  550,  55t>,  59  3.  B.  600, 
602),  which  might  be  applied  to  at  least  one 
of  the  special  demurrers,  we  have  fully  con- 
sidered each  of  the  objections  sought  to  be 
presented. 

[I]  1.  It  is  insisted,  in  the  first  place,  that 
the  alleged  lawful  oath  is  not  set  out  in  the 
body  of  the  indictment,  and  that  the  facts 
alleged  do  not  show  that  the  oath  was  a 
lawful  oath,  or  that  the  defendant  was 
sworn  as  a  witness  in  any  case.  It  is  plain, 
from  the  allegation  of  the  indictment,  that 
the  board  of  commissioners  of  the  town  of 
Kingston  were  sitting  as  such  to  try  one 
Charles  Davenport  for  a  violation  of  Ordi- 
nance No.  39,  which  is  quoted  in  the  pre- 
sentment This  is  a  sufficient  statement  of 
the  case.  .  It  is  as  ample  as  if  the  case  had 
been  described  as  Board  of  Commissioners  of 
the  Town  of  Kingston  v.  Charles  Davenport, 
or  Town  Council  of  Kingston  v.  Charles  Dav- 
enport, charged  with  a  violation  of  Ordi- 
nance No.  39.  It  is  not  seriously  insisted 
that  it  is  necessary  to  set  out  in  totidem 
verbis  the  oath  actually  administered  upon 
the  trial.  Of  course,  it  is  necessary  that  it 
should  be  properly  alleged  that  the  oath  ad- 
ministered to  the  witness  Broadwater  on  the 
trial  of  Davenport  was  a  lawful  oath,  and  it 
may  be  that  this  statement,  without  more, 
in  the  indictment,  could  be  treated  as  a  mere 
conclusion  of  the  pleader,  though  we  are  in- 
clined to  doubt  this.  But  certain  it  is  that 
the  allegations  in  reference  to  the  adminis- 
tration of  the  oath  and  the  proceeding  in 
which  it  was  administered  set  forth  suffi- 
cient facta  to  enable  the  jury  and  the  de- 


fendant to  understand  that  the  accused  in 
the  investigation  referred  to  obligated  lUm- 
self  to  speak  truly  in  regard  to  the  material 
matter  in  relation  to  which  he  is  alleged  to 
have  testified  knowingly,  willfully,  and  ab- 
solutely falsely.  It  is  not  necessary  in  an 
indictment  for  perjury  to  set  out  in  fall, 
either  literally  or  in  substance,  the  form  of 
the  oath  alleged  to  have  been  administered  to 
the  defendant  as  a  witness  in  the  judicial  in- 
vestigation in  which  the  perjury  is  alleged  to 
have  been  committed.  The  jury  can  plainly 
understand  this  ingredient  of  the  offense  if 
it  is  alleged  in  the  indictment  that  the  oath 
administered  to  the  defendant  was  a  lawful 
oath,  and  the  time,  place^  and  nature  of  the 
investigation,  as  well  as  the  authority  of  the 
tribunal  in  which  the  alleged  perjnry  is  said 
to  have  been  committed,  are  so  distinctly 
stated  as  to  exclude  every  other  inference 
than  that  the  oath  in  fact  administered  was 
in  substance  that  prescribed  by  law,  and 
that  it  was  consciously  taken  by  the  accused 
when  he  testified  as  a  witness.  Generally 
the  form  of  oath  administered  to  a  witness 
is  immaterial,  and  that  the  oath  was  a  law- 
ful oath  may  sufficiently  appear  from  other 
allegations  of  the  accusation* 

There  are  some  specific  exceptions,  such  as 
the  form  of  oath  prescribed  before  the  grand 
jury,  which  vary  slightly  from  the  usual 
form  of  oath  prescribed  for  a  witness  npon 
the  trial  of  the  case.  But,  where  perjury  is 
assigned  npon  testimony  falsely  delivered  be- 
fore a  grand  Jury,  it  will  be  assumed  that 
the  lawful  oath  charged  by  the  indictment 
to  have  been  administered  was  that  prescrib- 
ed to  be  administered  to  witnesses  before  the 
grand  jury;  and  if,  upon  the  trial,  it  ap- 
pears that  the  required  oath  was  not  ad- 
ministered, the  defendant  will  be  entitled  to 
the  advantage  to  be  derived  from  a  variance 
between  the  allegations  and  the  proot  We 
hardly  thhik,  however,  that  the  indictment 
would  be  demurrable;  if  it  be  alle^  that 
the  witness  was  sworn  before  the  grand 
jury,  and  that  the  oath  administered  to  him 
was  a  lawful  oath.  And  so  in  this  case, 
it  being  stated  in  the  Indictmoit  that  the 
accused  appeared  as  a  witness  on  a  certain 
day,  in  a  case  in  the  municipal  court  of 
Kingston,  in  the  trial  of  one  accused  of  a  vi- 
olation of  a  city  ordinance  and  that  a  law- 
ful oath  was  administered  to  him  as  such 
witness,  it  is  easily  to  be  understood  that 
the  charge  of  the  Indictment  npon  this  part 
of  the  case  is  that  a  form  of  oath  legally 
suitable  to  the  nature  of  the  investigation 
then  pending  was  administered  to  lUm;  in 
other  words,  that  he  swore  to  tell  the  truth 
in  the  case  which  was  actually  on  trial,  and 
which  he  understood  to  be  on  trial.  As  to 
all  matters  material  to  the  Issue  with  refer- 
ence to  which  he  testified,  the  solemn  as- 
sumption of  an  obligation  to  speak  the  truth. 
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consciously  assumed  by  the  witness  In  tbe 
investigation  pending,  is  more  important  than 
the  form  of  the  words  In  which  tbe  oath  is 
administered  to  him.  It  would  seem  to  us 
that  if  the  witness  had  sworn  that  his  tes^ 
timony  in  this  case  would  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  the 
oath  administered  to  him  would  have  been  a 
lawful  oath.  Clark's  Cr.  L.  885;  Whart.  Or. 
L.  p.  1287;  Blshop'6  Gr.  Pr.  li  902,  912, 
par.  2. 

[2]  2.  The  third  ground  of  the  demurrer 
challenges  the  authority  of  Griffin  (who  is 
alleged  to  have  administered  it)  to  administer, 
as  one  of  the  board  of  commissioners  of  the 
town  of  Kingston  and  as  -  president  *of  the 
board,  the  oath  alleged;  and  in  the  eighth 
ground  it  is  Insisted  that  the  board  of  com- 
naissioners  of  the  town  of  Kingston  was  not 
a  court,  and  had  no  Jurisdiction  as  a  court, 
nor  any  authority  to  summon,  swear,  or  hear 
witnesses.  In  the  original  charter  granted 
to  the  town  of  Kingston  (Acts  1869,  p.  81), 
the  board  of  commissioners  was  given  power 
to  pass  such  rules  and  ordinances  for  the 
good  government  and  order  of  said  town,  the 
collection  of  town  taxes,  the  punishment  of 
disorderly  conduct,  the  preservation  of  peace 
and  quiet,  and  the  protection  of  the  citizens 
of*  and  persons  visiting,  said  town,  as  it 
might  think  necessary  and  proper,  and  to  as- 
sess fines,  In  Its  discretion,  not  exceeding 
$100,  for  the  violation  of  any  of  such  rules 
or  ordinances;  but  there  was  no  express 
grant  of  power  to  try  the  offenders.  By  the 
act  of  1895  (Acts  1895,  p.  242,  |  2),  the  char- 
ter was  amended,  and  It  was  provided  that 
"any  person  or  persons  violating  any  of  the 
laws  or  ordinances  of  said  town  shall  be 
tried  therefor  by  said  board  of  commission- 
ers, and  on  conviction  thereof"  shall  be  pun- 
ished as  prescribed  In  this  section.  An  act 
of  the  General  Assembly  conferring  power 
upon  the  municipal  authorities  to  try  all 
violators  of  the  ordinances  of  the  town,  and 
to  sentence  those  adjudged  to  be  gqllty,  and 
to  fine  them,  Imprison  them,  or  compel  them 
to  work  in  a  chain  gang  upon  the  public 
streets,  creates,  by  charter,  a  court  Swaf- 
ford  T.  Berrong,  84  Oa.  65,  10  a  B.  693. 
Bvery  court  has  power  to  administer  oaths 
In  an  action  or  proceeding  pending  therein, 
and  In  all  other  cases  when  it  may  be  neces- 
sary. In  the  exercise  of  its  powers  and  du- 
ties.   Civil  Code  1910,  §  4644  (5). 

[S*5]  8-6.  The  rulings  in  the  third,  fourth, 
and  fifth  headnotes  require  no  elaboration. 
It  is  only  necessary  to  say,  in  explanation  of 
tlie  fifth  headnote,  that  the  ordinance  for  a 
violation  of  which  Davenport  was  being 
tried  In  the  municipal  court  was  one  forbid- 
ding any  person  to  be  drank  or  disorderly  on 
the  streets  of  the  town  of  Kingston,  and  it  is 
alleged  that  the  accused,  as  a  witness,  swore 
on  the  trial  of  Davenport  that  the  latter 
*'waB  not  drunk  on  the  day  and  date  afore- 


said, and  that  he  had  been  with  Charles  Da- 
venport from  1  o*clock  to  about  4:30  o'clock 
p.  m.,  and  that  Charles  Davenport  had  not 
drunk  a  drop."  Clearly  this  testimony  was 
material  to  the  issue  before  the  court.  As  to 
the  matter  of  the  date,  nothing  can  be  said, 
except  that  the  indictment  alleges  distinctly 
that  the  day  on  which  the  perjury  was  com- 
mitted, and  the  day  with  relation  to  which 
the  vdtness  testified,  were  the  same  day. 
As  such  a  state  of  facts  is  not  Impossible, 
the  demurrer  fails  to  present  any  point  for 
consideration.  If  upon  the  trial  it  should 
appear  that  the  day  with  reference  to  which 
the  defendant  testified  was  a  different  day 
from  the  one  on  which  Davenport  was  ac- 
cused of  being  drunk,  even  then,  perhaps,  no 
question  would  be  presented;  for  the  state  is 
not  compelled  to  prove  that  the  perjury  was 
committed  on  the  exact  date  alleged  in  the 
presentment. 

[6]  6.  There  was  no  error  in  overruling  the 
demurrer. 

Judgment  affirmed. 

0U>  Oa.  App.  495) 

H.  B.  PRINCE  &  SONS  v.  J.  W.  COCHRAN  & 

SONS.     (No.  8.656.) 
(Court  of  AppeiOs  of  Georgia.    Feb.  12,  1912.) 

(8yllabu9  hy  the  Oowri.) 

1.  Appeal  and  Bbrob  (§  725*)— Bxckptiows 
•— scopb  and  sxtfficienct. 

Where  suit  is  brought  on  a  promissory 
note,  and  the  defendant's  plea  Is  stricken  and 
judgment  entered  up  against  him  for  the  full 
amount  sued  for,  a  bill  of  exceptions  contain- 
ing a  general  exception  to  the  final  Judgment* 
and  an  exception  to  and  a  specific  assignment 
of  error  upon  the  ruling  striking  the  plea, 
sufficiently  brings  into  question  the  correctness 
of  the  mllng. 

[Bd.  Note.->For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  725.  ♦] 

2.  Pleading  <S  354*)— Motions— Sufficibn- 
OY  OF  Answeb. 

As  against  an  oral  motion  to  dismiss 
made  at  the  trial  term  a  plea  to  a  suit  upon  a 

Sromissory  note,  distinctly  alleging  that  the 
ef endants  ■  have  paid  to  the  plaintiffs  either 
in  cash  or  its  equivalent  more  than  the  amount 
sued  for,  and  that  the  overpayments  were 
made  through  mistake  and  in  ignorance  of  the 
sum  really  due  on  the  note  at  the  time  the 
overpayments  were  made,  is  good,  both  as  a 
plea  of  payment  and  as  a  cross-action  to  re- 
cover the  overpayments. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  §ft  1092-1095;    Dec.  Dig.  $  854.^] 

Error  from  City  Court  of  Cairo;  J.  R. 
Singletary,  Judge. 

Action  by  J.  W.  Cochran  &  Sons  against 
E.  E.  Prince  &  Sons.  Judgment  for  plaintiffs, 
and  defendants  bring  error.    Reversed. 

J.  Q.  Smith,  for  plaintiffs  in  error.  Ros- 
coe  Luke,  R.  C.  Bell,  and  Ira  Carlisle,  for 
defendants  in  error.   . 

POTTLE,  J.  This  was  a  suit  upon  two 
promissory  notes.     The  defendants  filed  a 
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plea  setting  up  that  they  had  paid  the  plain- 
tlflfs  more  than  the  amount  due  on  the  notes 
by  $210.75.  It  was  alleged  that  the  different 
amounts  had  been  paid  to  the  plaintiffs  from 
time  to  time  upon  designated  dates,  but  that 
the  plaintiffs  had  foiled  to  credit  these  pay- 
ments on  the  notes  sued  on.  It  was  further 
averred  that  the  OTerpayments  had  been 
made  through  mistake  and  In  ignorance  of  the 
amount  really  due.  The  defendants  prayed 
that  they  might  recover  from  the  plaintiffs 
the  amount  thus  overpaid.  On  oral  motion 
at  the  trial  the  Judge  struck  the  defendants' 
pleas  and  entered  up  judgment  for  the  full 
amount  sued  for.  The  defendants  have  sued 
out  their  writ  of  error  to  this  court. 

The  bill  of  exceptions  contains  a  general 
assignment  of  error  on  the  judgment  striking 
the  defendants'  pleas.  Error  is  also  assigned 
upon  the  refusal  of  the  court  to  allow  the 
pleas  to  be  amended  *'ln  any  respect  what- 
ever/' but  It  Is  not  alleged  that  any  amend- 
ment was  offered,  and  no  copy  of  the  amend- 
ment is  set  out  in  the  bill  of  exceptions  or 
attached  thereto  as  an  exhibit.  The  bill  of 
exceptions  then  recites  that  after  striking 
the  defendants'  pleas  the  court  rendered  a 
judgment  for  the  full  amount  sued  for  "to 
which  judgment  defendants  then  and  there 
excepted  and  now  except  and  assign  same  as 
error." 

[1]  1.  A  motion  to  dismiss  the  writ  of  er- 
ror has  been  made  upon  the  ground  that  the 
assignments  of  error  in  the  bill  of  exceptions 
are  not  suflQdently  specific.  There  is  no 
merit  in  this  motion.  The  proper  practice  in 
such  cases  was  laid  down  by  the  Supreme 
Court  in  the  case  of  Lyndon  v.  Georgia  Ry. 
&  Elec.  Ck>.,  129  Ga.  353,  58  S.  E.  1047,  to  the 
effect  that,  where  there  is  an  exception  to  a 
final  judgment,  exception  may  also  be  taken 
to  any  antecedent  ruling  of  the  court  during 
the  progress  of  the  trial.  Of  course,  a  judg- 
ment for  the  full  amount  sued  for  was  the 
inevitable  result  of  the  antecedent  ruling  of 
the  court  in  striking  the  defendants'  pleas, 
and  the  real  complaint  of  the  plaintiffs  In  er- 
ror is  not  that  final  judgment  was  entered  up, 
but  that  their  pleas  were  stricken.  As  we  un- 
derstand the  ruling  of  the  Supreme  Court  in 
the  Lyndon  Case,  the  assignments  of  error  in 
the  present  bill  of  exceptions  are  sufllclent  to 
bring  before  this  court  the  judgment  striking 
the  defendants'  pleas.  The  exception  to  the 
refusal  of  the  court  to  allow  the  defendants  to 
amend  will  not  be  considered,  because  no 
amendment  is  set  out  in  the  bill  of  exceptions 
or  attached  thereto  as  an  exhibit. 

[2]  2.  Upon  special  demurrer,  a  plea  of 
payment  is  bad,  unless  it  allege  when,  how, 
and  to  whom  payment  is  made.  Kahrs  v. 
Kahrs,  115  Ga.  288,  41  S.  E.  649.  But  there 
was  no  special  demurrer  in  this  case.  As 
against  a  general  demurrer  or  an  oral  motion 
to  dismiss  made  at  the  trial  term,  upon  the 
ground  that  no  defense  is  set  forth,  a  plea  of 


payment  is  good  which  alleges  In  distinct 
terms  that  the  defendant  has  paid  to  the 
plaintiff  in  cash*  or  its  equivalent  the  fall 
amount  of  the  note  sued  on.  The  plea  In  the 
present  case  was  certainly  good  as  a  plea  of 
payment  We  are  also  of  the  opinion  that  as 
against  an  oral  motion  to  dismiss,  the  plea 
and  prayer,  In  so  t&T  as  a  recovery  is  sought 
for  overpayments,  is  good.  The  defendants 
allege  that  the  money  was  paid  through  mis- 
take, that  they  did  not  have  access  to  their 
notes,  and,  the  proper  credits  not  having  been 
made  by  the  plaintiffs  from  time  to  time, 
they  were  unable  to  tell  just  what  amount 
was  due  on  the  notes.  This  plea  was  sub- 
ject to'  special  demurrer,  but  we  do  not  think 
that  it  should  have  been  dismissed  upon  oral 
motion  made  at  the  trial  term. 
Judgment  reversed. 

ao  Ga.  App.  546) 

HEARD  V.  STATE.     (No.  8,860.) 
(Court  of  Appeals  of  Georgia.    Feb.  12,  1912.) 

(Syttahua  by  the  Oowrt.) 

Intoxicating  Liquobs  (J  169*)-~Kkkpino  at 

Placb  of  Business— -Evidence. 

One  occupying  the  relation  of  employ^  to 
the  owner  of  a  livery  stable  cannot,  although 
he  works  in  the  stable,  be  convicted,  either  of 
keeping  Intoxicating  liquors  at  a  public  place, 
or  of  keeping  such  uquors  on  hand  at  his  place 
of  business,  when  the  uncontradicted  evidence 
discloses  affirmatively  that  the  liquors  were 
not  his,  and  wholly  fails  to  show  that  he  aided 
or  abetted  the  owner  in  storing  the  liquors  in 
the  stable,  or  had  any  knowledge  that  they 
were  there. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  I  169.*] 

Error  from  City  Ck)urt  of  La  Grange; 
Frank  Harwell,  Judge. 

WIU  Heard  was  convicted  of  selling  intoxi- 
cating liquors,  and  brings  error.    Reversed. 

M.  U.  Mooty  and  E.  A.  Jones,  for  plaintiff 
in  error.    Henry  Reeves,  Sol.,  for  the  State. 

POTTLE,  J.  Heard  was  tried  and  convic^ 
ed  tmder  an  accusation  charging  him  with 
keeping  intoxicating  liquors  at  a  public  place, 
and  with  keeping  such  liquors  on  band  at  his 
place  of  .business.  Taken  most  favorably  for 
the  state,  as  it  must  be,  the  material  evi- 
dence was  as  follows:  The  accused  was  a 
bookkeeper  in  a  livery  stable  owned  by  one 
Scott  About  two  months  before  the  war- 
rant was  issued,  some  six  or  eight  casks  of 
whisky  and  several  barrels  of  beer  were 
found  in  a  cellar  under  the  livery  "stable, 
and  connected  with  the  stable  by  means  of 
a  trapdoor.  All  of  the  casks,  except  one, 
were  ''marked  to  W.  L.  Heard  at  Standing 
Rock,  Alabama."  The  key  to  the  trapdoor 
was  obtained  from  Scott  by  the  officer  who 
made  the  search.  Heard  could  not  unlock 
the  trapdoor,  because  he  was  paralyzed  and 
crippled  in  both  arms.  The  whisky  was  the 
property  of  Scott,  and  the  accused  had  no 
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interest  In  It  The  whisky  was  ordered  by 
Scott  in  Heard*s  name,  and  with  his  consent, 
to  be  sent  to  Standing  Rock,  Ala.,  to  be  con- 
veyed thence  to  DadeviUe,  in  Alabama,  where 
Scott  had  some  negroes  doing  grading  for  a 
railroad  company.  The  whisky  came  to 
Standing  Rock,  and  Scott  Instructed  Beall, 
one  of  his  employes,  to  take  the  whisky  from 
Standing  Rock  to  Dadevllle,  and  did  not; 
know  that  Beall  had  brought  it  to  his  place 
of  business  in  West  Point  until  It  was  found 
there  by  the  officer  who  made  the  search. 
It  does  not  appear  how  or  by  what  agency 
the  beer  reached  the  cellar  of  Scott's  stable, 
nor  who  owned  it.  There  is  no  evidence 
from  which  It  could  be  Inferred  that  the  ac- 
cused had  any  knowledge  that  either  the 
whisky  or  the  beer  was  in  the  stable,  or  that 
he  was  connected  in  any  way,  directly  or 
indirectly,  with  having  it  brought  there. 

Manifestly  the  conviction  cannot  stand. 
Granting  that  Scott  knew  the  liquor  was 
there,  guilty  knowledge  of  the  employer 
cannot  be  imputed  to  the  employ^.  If  the 
evidence  had  shown  that  the  accused  had 
confederated  with  Scott  or  abetted  him  in 
the  illegal  act,  he  would  be  guilty.  In  this 
case,  proof  of  knowledge  by  Heard  that 
Scott  was  keeping  the  whisky  in  his  place 
of  business,  coupled  with  the  fact  that  the 
accused  allowed  the  use  of  his  name  to  bring 
the  liquors  to  a  nearby  to?m  in  Alabama, 
might  authorize  a  finding  that  he  was  so 
connected  with  the  illegal  act  as  to  make 
him  guilty.  But  mere  consent,  without  more, 
to  have  the  liquors  shipped  in  his  name  to 
another  state  does  not  make  the  accused 
guilty.  The  conviction  rests  wholly  upon  sus- 
picion, and  must  be  set  aside. 

This  case  upon  its  facts  differs  from  Toles 
V.  State,  78  S.  E.  597.  in  that,  in  the  latter 
case,  there  were  circumstances  authorizing 
a  finding  that  Toles  aided  and  abetted  the 
employer  In  the  illegal  act 

Judgment  reversed. 


ao  Qa.  App.  660) 

MUSGROVB  V.  D.  B.  LUTHER  PUB.  CO. 

(No.  3,659.) 

(Court  of  Appeals  of  Georgia.    Feb.  12, 1912.) 

(8yllahu9  by  ike  Court.) 

1.  Parties    (§  69*)— Amendment— StTBsnru- 
TiON  OF  Paett  Plaintiff. 

When  it  becomes  necessary  for  the  pur- 
pose of  enforcing  bis  rights,  a  party  plaintifiF 
may  amend  by  substituting  the  name  of  anoth- 
er person  in  his  stead,  suing  for  his  use. 

[Bd.    Note.— For    other    cases,    see   Parties, 
Cent.  Dig.  §§  90,  94;    Dec.  Dig.  §  59.»] 

2.  Sufficiency  of  Evidence. 

The  evidence  demanded  the  verdict  ren- 
dered, and  there  was  no  error  in  overruling  the 
motion  for  a  new  triaL 

Error  from  City  Court  of  Miller  County; 
M.  C.   Edwards,  Judge. 


Action  by  the  D.  E.  Luther  Publishing 
Company,  for  the  use  of  the  PhlUips-Boyd 
Publishing  Company,  against  L.  Ia  Mus- 
grove.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

W.  I.  Geer,  for  plaintiff  in  error.  Bush 
&  Stapleton,  for  defendant  In  error., 

pottle;  J.  During  the  March  term  of 
the  city  court  of  Miller  county,  a  suit  upon 
an  open  account  sounding,  "PhlUips-Boyd 
Publishing  Company  y.  L.  L.  Musgrove," 
was  called  for  triaL  Over  objection  of  the 
defendant  the  plaintiff  was  allowed  to  amend 
his  petition  by  striking  the  name  of  the  Phil- 
Ups-Boyd  Publishing  Company  as  plaintiff, 
and  substituting  In  lieu  thereof  the  name  of 
D.  B.  Luther  Publishing  Company,  suing  for 
the  use  of  the  Phillips-Boyd  Publishing  Com- 
pany. Elxceptlons  pendente  lite  were  duly 
filed  to  the  order  of  the  court  allowing  this 
amendment,  and  error  has  been  assigned  in 
this  court  upon  such  exceptions. 

[1]  It  appears  that  the  Luther  Publishing 
Company  had  been  adjudicated  a  bankrupt 
and  that  its  assets,  including  the  account  sued 
on,  had  been  sold  to  the  PhlUips-Boyd  Publish- 
ing Company.  Under  the  proyislons  of  Civil 
Code  1910,  I  5689,  the  plaintiff  had  the  right 
to  amend  his  petition  by  substituting  the 
name  of  the  D.  B.  Luther  Publishing  Com- 
pany, suing  for  the  plalnttfTs  use.  It  was 
argued  in  the  brief  of  counsel  for  both  sides, 
and  the  record  transmitted  to  this  court 
shows,  that  the  case  was  originally  filed  in 
the  name  of  the  D.  E.  Luther  Publishing 
Company  as  plaintiff;  that  at  a  previous 
term  of  the  court,  over  objection  of  defend- 
ant's counsel,  the  plaintiff  was  allowed  to 
amend  by  striking  the  name  of  this  plaintiff 
and  substituting  that  of  the  PhlUips-Boyd 
Publishing  Company  In  its  stead,  and  that 
exceptions  pendente  lite  were  duly  filed  by 
the  defendant  to  this  ruling.  Counsel  for 
the  plaintiff  in  error  Insists  in  his  brief  that, 
this  original  ruling  being  wrong,  the  court 
had  no  power  at  a  subsequent  term  to  cor- 
rect the  error  by  restoring  the  name  of  the 
original  plaintiff  as  a  party  suing  for  the 
use  of  the  PhUlips-Boyd  Publishing  Compa- 
ny. This  position  of  counsel  for  plaintiff  in 
error  is  very  probably  correct;  but  there  is 
no  assignment  of  error  in  the  present  bill  of 
exceptions  which  authorizes  this  court  to 
pass  upon  such  a  question.  As  to  this  point 
the  only  complaint  made  in  the  bill  of  ex- 
ceptions is  that  the  court  permitted  the  Phil- 
lips-Boyd Publishing  Company  to  substitute 
the  name  of  the  D.  E.  Luther  Publishing 
Company  as  plaintiff  suing  for  its  use.  We 
are  compelled  to  deal  with  the  case  as  if  it 
had  been  originally  brought  in  the  name  of 
the  Phillips-Boyd  Publishing  Company.  There 
is  no  merit  in  this  assignment  of  error,  and 
we  cannot  look  to  the  record  for  the  purpose 
of   ascertaining   that   an    antecedent   error 
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was  committed  by  the  court,  of  whicb  no 
complaint  is  made  in  tbe  bill  of  exceptions. 

[2]  The  evidence  demanded  the  verdict  ren- 
dered, and  there  was  no  error  in  overruling 
the  motion  for  a  new  triaL 

Judgment  affirmed. 


(10  Qa.  App.  474) 

O'NEAL  V.  S*ATB.    (No.  3,861.) 

(Court  of  Appeals  of  Georgia.    Jan.  30,  1912.) 

(Syllabua  hy  the  Court.) 

1.  FALfiCPBETENSBS  (H  28,  82,  38*)— Indiot- 
MSNT— VaBIAKCB. 

In  an  indictment  for  the  offense  of  cheat- 
ing and  swindling  by  obtaining  money  through 
false  and  franduTent  statements  and  represen- 
tations, the  ownership  of  the  money  thus  ob- 
tained and  the  name  of  the  person  cheated 
and  defrauded  should  be  stated;  and  the  proof 
in  support  of  these  essential  allegations  must 
be  In  strict  conformity  therewith;  otherwise 
the  variance  will  be  fatal.  2  Bishop's  New 
Criminal  Procedure,  |  184. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses. Cent  Dig.  §§  33,  42-44,  60-53;  Dec. 
Dig.  IJ  28^  32,  38;*  Indictment  and  Informa- 
tion, (Jent  Dig.  §§  4!^44.] 

2.  False  Pretenses   ({  88*)— Indioticeiyt— 
Vabiance. 

An  allegation  in  an  indictment  for  cheat- 
ing and  swindling  that  the  person  ''cheated 
and  defrauded"  was  Robert  Hutchinson  is  not 
supported  by  proof  that  the  bank  of  which 
Robert  Hutchinson  was  assistant  cashier  was 
in  fact  cheated  and  defrauded  by  the  presenta- 
tion of  a  check  to  Hutchinson  as  such  as- 
sistant cashier,  accompanied  by  certain  false 
and  fraudulent  representations  relating  to  the 
check,  which  induced  Hutchinson  as  cashier 
to  cash  the  check  out  of  the  funds  of  the 
bank.  Under  these  facts,  the  bank,  and  not 
Hutchinson  as  an  individual,  was  cheated  and 
defrauded.  The  fact  that  Hutchinson  subse- 
quently discovered  that  the  bank  check  cashed 
by  him  for  the  accused  out  of  the  money  of  the 
bank  of  which  he  was  cashier  was  worthless 
and  that  he  had  been  deceived  by  the  false 
representations  made  to  him  in  reference 
thereto,  and  paid  the  loss  thus  incurred  by 
the  bank,  did  not  change  the  character  of  the 
transaction.  The  offense  was  complete  when 
Hutchinson  as  cashier  paid  out  the  money  of 
the  bank  for  the  worthless  check  induced  to 
do  so  by  the  false  and  fraudulent  representa- 
tions then  made  to  him  by  the  accused;  and 
the  subsequent  act  of  Hutchinson  in  making 
good  the  loss  to  the  bank  did  not  have  the  le- 
gal effect  of  relating  back  to  the  time  when 
the  act  of  cheating  and  swindling  was  fully 
accomplished  and  of  making  him  the  person 
cheated  and  defrauded. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  §§  50-53;    Dec  Dig.  §  38.*] 

Error  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

W^  R.  O'Neal  was  convicted  of  cheating 
and  swindling,  and  brings  error.    Reversed. 

The  indictment  alleged,  in  substance,  that 
W.  R.  O'Neal  "did  defraud  and  cheat  Robert 
Hutchinson  in  the  sum  and  out  of  thirty  dol- 
lars in  money,  of  the  value  of  thirty  dollars, 
by  using  the  following  deceitful  means  and 
artful  practice,  to  wit:  On  said  day  and 
date  O'Neal  presented  to  said  Robert  Hutch- 


inson, assistant  cashier  of  the  La  Grange 
National  Bank,  a  corporation,  a  check  on 
the  Third  National  Bank  of  Atlanta,  for 
thirty  dollars,  and  payable  to  order  of  said 
W.  R.  O'Neal,  and  purporting  to  be  signed 
by  W.  J.  O'Neal,  for  the  purpose  of  having 
the  same  cashed,  and  the  same  was  cashed 
at  the  said  La  Grange  National  Bank  by 
said  Hutchinson,  the  said  Hutchinson  rely* 
ing  upon  representation  made  by  said  W.  R. 
O'Neal  that  said  check  was  good  and  would 
be  paid  upon  presentation;  and,  said  Hutch- 
inson believing  that  said  check  was  good 
and  would  be  paid  when  presented  to  said 
Third  National  Bank  of  Atlanta,  he^  said 
Hutchinson,  said  assistant  cashier,  paid  to 
said  W.  R.  O'Neal  said  sum  of  thirty  dol- 
lars in  money  of  value  of  thirty  dollars  on 
and  for  said  check  wliich  was  worthless,  and 
said  W.  R.  O'Neal  knew  was  worthless,  and 
payment  of  said  check  was  refused  by  said 
Third  National  Bank,  no  funds  b^Lng  in  said 
Third  National  Bank  subject  to  said  check, 
all  of  which  said  W.  R.  O'Neal  knew,  and 
knowing  his  said  representation  to  be  false, 
which  was  fiilse  and  lntend^d  to  be  false, 
and  by  reason  of  said  false  representation 
said  Hutchinson  was  defrauded  and  cheated 
as  aforesaid  in  .the  sum  of  thirty  dollars." 

It  is  admitted  that  the  evidence  proved  all 
the  allegations  of  the  Indictment  except 
the  allegation  as  to  the  person  who  was  de- 
frauded and  cheated,  and  as  to  the  owner- 
ship of  the  $80.  The  evidence  Illustrating 
these  two  allegations  was  that  Robert 
Hutchinson  as  assistant  cashier  paid  the 
check  presented  to  him  by  the  accused  '^Ith 
the  funds  of  the  La  Grange  National  Bank," 
and  that  the  $30  so  paid  out  by  Hutchinson 
as  assistant  cashier  was  not  his  property* 
but  was  the  property  of  the  La  Grange  Na- 
tional Bank.  The  assistant  cashier  testified 
that  after  the  check  which  he  had  cashed 
out  of  the  funds  of  the  bank  had  been  re- 
turned to  the  bank  It  remained  in  the  cash 
drawer  of  the  bank  as  a  cash  Item  against 
him  for  about  two  days,  and  that  then  he 
took  the  $30  out  of  his  pocket  and  *<made 
it  good  to  the  bank,"  that  this  was  In  ac- 
cordance with  the  custom  of  the  bank  that, 
where  any  loss  accrued  to  the  bank  through 
his  work,  It  was  to  be  sustained  by  him. 
There  was  no  printed  rule  on  the  subject, 
but  the  bank  required  him  to  make  the  loss 
good  where  it  occurred  by  his  negligence  or 
fault. 

It  is  alleged  that  the  court  erred  in  refusing 
a  timely  written  request  of  the  defendant  that 
the  jtfry  be  instructed  as  follows:  "If  you 
find  that  the  defendant  defrauded  the  La 
Grange  National  Bank  by  presenting  to  its 
officers  this  check  in  evidence,  and  you  find 
that  R.  B.  Hutchinson  did  not  sustain  a  loss 
until  after  he  had  ascertained  and  knew  the 
check  was  worthless,  if  it  was  worthless, 
and  R.  E.  Hutchinson  paid  the  check,  know- 
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ing  It  was  worthless  at  the  time  he  paid  It, 
then  the  defendant  would  not  be  guilty  In 
this  case." 

M.  U.  Mooty,  for  plaintiff  In  error,   Henry 
Reeves,  Sol.,  for  the  Stata 

WTT.T^  (X  J.    Judgment  reversed. 


(10  Ga.  App.  644) 

BUSH  V.  STATB.    (No.  8,775.) 

(Court  of  Appeals  of  Georgia.    Feb.  12,  1912.) 

(Syllahvs  hy  the  Court.) 

V,  Municipal  Corporations  (5  136*)— Plea 
IK  Abatsmxni>— Appointment  or  Solicit* 

OB. 

The  right  of  one  whom  the  court  judicial- 
ly knows  to  have  been  legally  appointed  and 
commissioned  as  solicitor  of  a  city  court  can- 
not be  brought  in  question  bv  plea  in  abate- 
ment to  an  accusation  drawn  by  him. 

[E<d«  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  30d-811;  Dec.  Dig. 

2.  Officers  (J  63*)— Removal  from  Cottntt 
—Vacation  or  Office. 

The  removal  of  an  officer  from  the  county 
for  which  he  was  elected  or  appointed  to  an- 
other county  in  this  state  does  not  vacate  the 
office  until  the  fact  has  been  judicially  ascer- 
tained. 

[Sd.  Note.— For  other  cases,  se6  Officers, 
Cent.  Dig.  S  94;  Dec.  Dig.  {  63.*] 

Error  from  City  Court  of  Miller  Comity; 
0.  C  Bush,  Judge. 

Dicli  Busl)  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  I.  Geer,  for  plaintiff  In  error.  P.  D. 
Rich,  Sol.,  for  the  State. 

RUSSELL,  J.  Before  the  arraignment  of 
the  plaintiff  in  error,  he  filed  a  plea  in  abate- 
ment, which  the  court  struck,  and  this  ruling 
Is  the  ground  of  exception  presented  by  the 
writ  of  error. 

[1]  The  plea  in  abatement  conforms  to  the 
requirements  laid  down  In  MeRae  v.  State, 
71  Ga.  90,  Mize  v.  State,  135  Ga.  295,  69  S. 
E.  178,  Folds  V.  State^  123  Ga.  167,  51  S.  B. 
305,  and  Wall  v.  State,  126  Ga.  549,  55  S.  B. 
484,  in  that  it  was  filed  at  the  proper  time ; 
for,  this  being  an  accusation,  of  course  there 
bad  been  no  opportunity  for  the  defendant  to 
Booner  object  However,  in  our  opinion  the 
oonrt  properly  struck  the  plea  in  abatement, 
for  the  reason  that  the  title  of  the  acting 
solicitor  of  the  dty  court  could  not  be 
brought  in  question  by  this  plea.  The  court 
judicially  knew  that  Mr.  Rich  was  the  duly 
commissioned  solicito.r  of  the  city  court  of 
Miller  county,  and,  taking  all  of  the  allega- 
tions of  the  plea  to  be  true,  he  was  at  least 
the  de  facto  officer  of  the  court. 

[21  Furthermore,  the  plea  was  defective, 
in  that  there  was  no  statement  that  the  of- 
fice of  the  solicitor  of  the  city  court  had  been 


Judicially  ascertained  to  be  vacant  in  a 
l^ial  sense  by  reason  of  the  fact  that  it  had 
been  Judicially  ascertained  that  Mr.  Rich 
had  moved  his  residence  from  the  coilnty  of 
Miller  to  the  county  of  Decatur.  The  exact 
point  was  decided  by  the  Supreme  Court  in 
the  case  of  Channell  v.  State,  109  Ga.  152, 
34  S.  K  354,  lu  which  Justice  Lewis,  deliv- 
ering the  opinion  of  the  court,  holds:  *'Sec- 
tion  229  of  the  Political  Code  [1895]  pre- 
scribes how  offices  in  this  state  may  be  vacat- 
ed, and  one  of  the  methods  (see  subdivision 
5)  for  vacation  is:  'By  the  incumbent  ceas- 
ing to  be  a  resident  of  the  county,  circuit, 
or  district  for  which  he  was  elected.  In  the 
first  case  the  ofiice  shall  be  vacated  imme- 
diately; in  the  latter  cases,  from  the  time 
the  fact  is  Judicially  ascertained.'  It  ia 
manifest  from  this  provision  that,  when  an 
incumbent  of  an  office  has  moved  from  the 
county  for  which  he  was  ^ected  to  another 
county  in  this  state,  the  office  is  not  thereby 
immediately  vacated,  and  does  not  become 
so  until  the  fact  has  been  Judicially  ascer- 
tained.*' It  can  readily  be  seen  that  the 
court  waa  not  called  upon  to  try  two  issues 
at  once.  The  validity  of  Mr.  Rich's  title  to 
the  offiice,  and  the  guilt  of  the  accused,  are 
not  one  and  the  same  proceeding. 

The  proper  method  of  testing  the  validity 
of  Mr.  Rich's  title  was  by  quo  warranto, 
brought  by  any  one  interested  in  the  office, 
and,  as  ruled  by  the  Supreme  Court,  any  citi- 
zen may  file  the  writ,  because  all  are  inter- 
ested in  the  proper  discharge  of  the  duties 
of  the  office  and  the  proper  qualifications 
of  the  incumbent  Whltehurst  v.  Jones,  117 
Ga.  803,  45  S.  B.  49,  and  cases  dted.  How- 
ever, loss  of  citizenship  does  not  result  from 
a  change  of  residence  not  intended  to  be  per- 
manent. By  demurring  to  the  plea  in  abate- 
ment the  solicitor  of  the  city  court  admitted, 
for  the  purposes  of  that  particular  hearing, 
that  he  had  changed  his  residence;  but  it 
is  not  altogether  dear  from  the  allegations 
of  the  plea  that,  if  the  plea  had  not  been  de- 
murred to  the  evidence  would  have  sustained 
the  proposition  that. the  office  had  become 
vacant  by  the  removal  of  Mr.  Rich  from  the 
county  of  Miller  to  the  county  of  Decatur. 
There  must  be  either  the  tacit  or  the  ex- 
plicit intention  of  an  expression  to  change 
one's  domicile  before  there  is  a  change  of 
legal  residence.  While  it  is  provided  in  Civil 
Code,  §  2181,  that  the  domicile  of  a  married 
man  shall  be  the  place  where  his  family 
resides,  the  wife  (if  there  be  only  a  wife) 
or  the  wife  and  family,  may,  for  purposes 
of  temporary  convenience,  or  recuperation 
from  ill  health,  or  for  the  purpose  of  edu- 
cating the  children,  reside  for  a  long  time 
at  a  place  not  intended  as  a  permanent 
abode,  without  affecting  any  change  of  le- 
gal residence;  this  for  the  reason  that 
while  there  is  a  physical  removal,  there  was 
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never,   at  any   time,   an    Intention   on  the 
part  of  those  who  moved  to  abandon  the 
former  domicile. 
Judgment  affirmed. 

POTTLE,  J.,  not  presiding. 


ao  Ga.  App.  517) 

WALLACE  T.  METROPOLITAN  UFB  INa 

CO.     (No.  3,679.) 

(Court  of  Appeals  of  Georgia.    Feb.  12,  1912.) 

(Syllahua  by  the  Court.) 

1.  Insurance  (S  360*)— Pbeiotthb— Paticent 
AFTEB  Maturity. 

A  custom  on  the  part  of  a  life  insurance 
company,  under  which  its  policy  holders  are 
allowed  80  days  after  the  maturity  of  the  pre- 
miums within  which  to  pay  them,  does  not 
require  the  company  to  accept  a  premium  after 
the  expiration  of  such  period. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  §§  91^924;   Dec  Dig.  I  360.*] 

2.  Insurance    (f   353*)— Lifb    Insubanob— 
Payment  of  Premium. 

Where,  under  the  terms  of  a  policy  of 
life  insurance,  premiums  are  made  payable  at 
the  home  office  of  the  insurance  company,  it 
may,  upon  notice  to  a  policy  holder,  discontinue 
a  custom  of  sending  an  agent  to  the  place  of 
business  of  the  insured  to  collect  the  pre- 
miums. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  {  353.*] 

8.  Insurance    (|   665*)~Patment   of   Pre- 
mium—Waiver. 

The  facts  of  this  case  are  held  insufficient 
to  have  authorized  a  finding  that  the  forfeiture 
of  the  plaintifiTs  policy,  on  account  of  nonpay- 
ment of  premium,  was  waived  by  the  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  S  665.*] 

Russell,  J.,  dissenting. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  T.  B.  Wallace  against  the  Met- 
ropolitan Life  Insurance  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

John  A.  Boykin  and  Dorsey  &  Sbelton, 
for  plaintiff  in  error.  Smith,  Hammond  & 
Smith,  for  defendant  in  error. 

POTTLE,  J.  Wallace  brought  suit  against 
the  Metropolitan  Life  Insurance  Company  to 
recover  the  sum  of  1167.82,  which  the  plain- 
tiff had  paid  to  the  company  in  premiums 
on  a  certain  life  insurance  policy,  and  which, 
he  alleged,  he  was  entitled  to  recover  on  ac- 
count of  the  wrongful  and  Illegal  cancella- 
tion of  his  policy  by  the  defendant  company. 
At  the  conclusion  of  the  evidence,  the  trial 
judge  directed  a  verdict  In  favor  of  the  de- 
fendant, and  this  is  the  error  assigned. 

1,  2.  The  policy  of  insurance  was  issued 
on  March  31,  1904,  and  provided  for  the 
payment  of  annual  premiums  of  $40  on 
March  Slst  of  each  year,  beginning  with 
the  date  of  the  issuance  of  the  policy.    One 


of  the  conditions  of  the  policy  was  that 
''premiums  are  payable  at  the  home  office 
in  the  city  of  New  York,  but  at  the  pleasure 
of  the  company  suitable  persons  may  be 
authorized  to  receive  such  payments  at  other 
places,  but  only  on  the  production  of  the 
company's  receipts  signed  by  the  secretary, 
and  countersigned  by  the  persons  recelvtug 
the  payments.  The  plaintiff  was  allowed, 
some  time  after  the  issuance  of  the  policy, 
to  Change  the  manner  of  payment  of  his 
premiums  to  quarterly  installments  of  $10.- 
64  each.  It  appears  from  the  evidence  that 
up  to  the  tan  of  1907  the  plaintiff  was  an 
employ^  of  the  defendant  company  at  Its 
branch  office  in  Atlanta;  and  that  he  paid 
his  premiums  at  the  office  where  he  was  em- 
ployed. In  the  fall  of  1907,  he  left  the  ser- 
vice of  the  company,  and  from  that  time  un- 
til March,  1908,  he  paid  two  quarterly  pre- 
miums to  a  collector  of  the  company,  who 
called  at  the  plaintiff's  office  In  the  Candler 
building  for  this  purpose.  It  was  a  custom 
of  the  company  In  Atlanta  to  send  out  agents 
to  collect  the  premiums  due  from  its  policy 
holders,  and  these  agents  would  call,  either 
at  the  residence,  or  the  business  office,  of  the 
policy  holder,  as  the  latter  might  prefer. 
It  was  also  a  custom  of  the  company  to  al- 
low a  period  of  80  days  after  the  premium 
became  due,  under  the  terms  of  the  policy, 
within  which  the  same  might  be  paid. 

A  quarterly  premium  was  due  by  the 
plaintiff  on  March  31,  1908,  and  under  this 
custom  could  have  been  p&id  at  any 
time  up  to  and  including  April  30,  1908. 
This  premium  was  not  paid  within  the  grace 
period;  but  on  May  1,  1908,  the  plaintiff 
wrote  a  letter  to  the  president  of  the  com- 
pany, addressed  to  its  home  office  in  New 
York,  inclosing  a  draft  for  the  quarterly 
premium  and  also  the  amount  of  a  premium 
due  by  his  wife,  and  asking  that  the  same 
be  accepted.  In  this  letter  the  plaintiff 
stated  that  on  April  30th  a  young  lady 
stenographer  at  the  office  of  the  company  in 
Atlanta  called  him  up  on  the  telephone,  and 
notified  him  that  his  premium  was  due.  In 
this  letter  the  plaintiff  also  complains  at 
great  length  of  the  conduct  of  certain  officers 
of  the  company  in  Atlanta,  and  of  his  dis- 
charge from  the  service  of  the  company  Id 
1907,  and  also  because  the  company's  col- 
lector failed  to  call  upon  him  to  collect  the 
quarterly  premium  which  he  inclosed  in  the 
letter. 

On  May  14,  1908,  one  of  the  vice  presi- 
dents of  the  company  in  New  York  wrote  to 
the  company's  superintendent  in  Atlanta,  in- 
closing the  plaintiff's  draft,  and  suggesting 
to  the  superintendent  that  there  was  no  rea- 
son why  a  representative  of  the  company 
might  not  call  at  the  plaintiff's  office  to  col- 
lect his  premiums.  The  superintendent  was 
advised  by  the  vice  president  that  "yon  can 
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do  as  you  please  about  making  any  arrange- 
ment sncb  as  he  desires."  The  letter  fur- 
ther stated:  "We  are  willing  to  accept  the 
premiums,  notwithstanding  the  grace  period 
has  expired  under  both  policies,  and  al- 
though Wallace  tells  us  In  his  letter  that  his 
wife  is  an  uninsurable  risk,  but  if  you  de- 
cide that  it  will  not  be  convenient  to  have 
calls  made  at  his  office  for  collection  of  these 
premiums  at  the  time  he  elects,  he  should 
be  plainly  told  that  this  is  the  last  time  we 
will  accept  premiums  not  tendered  within 
the  grace  period."  The  last  paragraph  of 
this  letter  was  as  follows:  "We  omitted  to 
tell  you  that  Wallace  deducted  from  his  re- 
mittance ten  cents  to  cover  the  cost  of  draft 
and  four  cents  to  cover  postage.  He,  of 
course,  had  no  right  to  do  this,  but  we  would 
rather  allow  it  to  him  than  to  have  a  squab- 
ble, if  you  decide  that  it  is  best  for  the  com- 
pany to  accept  the  premiums  and  reinstate 
the  business."  On  May  19th  Wright,  the 
superintendent,  wrote  to  the  plaintiff  that  if 
he  would  come  to  the  office  he  would  assist 
him  in  straightening  out  "these  matters 
which  have  been  referred  to  me." 

On  May  26th,  no  reply  having  been  re- 
ceived from  the  plaintiff  to  the  last  letter, 
the  superintendent  again  wrote  that,  unless 
plaintiff  would  come  to  the  office  within  the 
next  day  or  two,  the  papers  would  be  return- 
ed to  the  New  Tork  office,  and  he  oould  set- 
tle with  the  officials  there.  On  June  1st  the 
plaintiff  wrote  the  superintendent,  stating 
that  he  could  be  found  at  his  office  in  the 
afternoon,  between  certain  hours;  and  that 
if  the  superintendent  would  call  on  the  plain- 
tiff at  his  office  the  plaintiff  would  take  the 
matter  up  with  him.  On  June  9,  1908,  the 
New  York  office  returned  the  plaintiff  his 
draft  On  the  lapsed  policy  register  for  the 
week  commencing  June  14,  1908,  a  notation 
was  made  that  the  plaintiff's  policy  had  been 
canceled. 

Upon  these  facts,  the  plaintiff  insists  that 
the  judge  erred  in  directing  a  verdict  In  fa- 
vor of  the  defendant  In  our  opinion,  the 
trial  judge  was  clearly  right  in  his  construc- 
tion of  the  evidence.  The  plaintiff  relied 
upon  a  course  of  dealing  varying  the  express 
terms  of  his  contract,  and  also  upon  a  waiv- 
er by  the  defendant  company  of  the  for- 
feiture of  his  policy,  after  it  had  taken  place, 
on  account  of  the  nonpayment  of  his  pre- 
miums. 

[1]  In  the  first  place,  there  was  no  course 
of  dealing  shown  under  which  policy  holders 
had  been  permitted  to  pay  their  premiums 
after  the  expiration  of  30  days  of  grace  al- 
lowed. It  does  appear  that  there  was  a  cus- 
tom of  the  company  allowing  this  90  days 
grace,  and  also  that  the  company  sent  out 
agents  for  the  purpose  of  collecting  the 
premiums;  but  there  is  no  suggestion  in 
the  evidence  that  the  company  had  any  cus- 
tom, or  that  it  had,  by  any  previous  course 
of  dealing,  led  the  plaintiff  to  believe  that 


he  could  pay  his  premium  after  the  expira- 
tion of  the  30-day  period.  But,  even  if  such 
a  custom  existed,  the  company  had  a  right 
to  discontinue  it,  upon  notice  to  a  policy  hold- 
er who  had  theretofore  been  receiving  the 
benefit  of  such  a  custom. 

[2]  It  distinctly  appears  from  the  letter 
of  the  plaintiff  to  the  president  of  the  com- 
pany that  on  April  30th,  the  last  day  upon 
which  the  premium  could  have  been  paid, 
one  of  the  employes  of  the  defendant  com- 
pany called  the  plaintiff  up  over  the  tele- 
phone^ and  reminded  him  that  his  premium 
was  due.  The  plaintiff  testified  that  he  had 
talked  with  the  stenographer  at  the  Atlanta 
office,  but  could  not  remember  whether  it 
was  in  April,  or  when;  but  the  fair  infer- 
ence from  all  of  his  testimony  Is  that  his 
conversation  with  the  stenographer  is  tt^e 
one  referred  to  in  his  letter.  This  conver- 
sation with  an  employ^  of  the  company  over 
the  telephone  was  sufficient  to  have  put  the 
plaintiff  on  notice  that  his  premium  receipt 
was  at  the  office  of  the  company,  ready  to 
be  delivered  to  him  upon  payment  of  his  pre- 
mium, and  was  in  effect  notice  to  the  plain- 
tiff that  the  company  expected  him  to  call 
at  the  office  and  pay  his  premium.  We  think 
that  there  is  nothing  in  the  evidence  which 
would  have  authorized  the  jury  to  find  that 
there  was  a  custom  or  course  of  dealing  on 
the  part  of  the  defendant  company  which  au- 
thorized the  plaintiff  to  withhold  his  premium 
beyond  the  30-day  period,  which  had  there- 
tofore been  allowed  to  him  purely  as  a  mat- 
ter of  grace. 

[3]  3.  Nor  was  there  anything  in  the  evi- 
dence which  would  have  authorized  the  jury 
to  find  that  the  company  had  waived  the  for- 
feiture, which  took  place  at  midnight  on 
April  80th,  by  reason  of  the  plaintiff's  fail- 
ure to  pay  his  premium  befbre  that  time. 
It  is  earnestly  insisted  by  counsel  for  the 
plaintiff  in  error  that  the  letter  of  the  vice 
president  to  the  superintendent  at  the  At- 
lanta office  had  this  effect;  but  we  do  not 
think  this  is  a  fair  construction  of  that 
letter.  The  substance  of  the  letter  was  that, 
while  the  writer  representing  the  company 
was  perfectly  willing  to  accept  the  premium 
and  reinstate  the  plaintifiTs  policy,  yet,  at 
the  same  time,  this  was  a  matter  under  the 
direct  jurisdiction  of  the  Atlanta  office;  and 
it  was  left  to  the  local  superintendent  to  de- 
cide whether  it  was  for  the  best  interests 
of  the  company  to  accept  the  premium  and 
reinstate  the  policy.  It  is  true  that  the  let- 
ters from  the  superintendent  to  the  plaintiff 
indicate  that  in  all  probability,  if  the  plain- 
tiff had  called  at  the  office  of  the  company 
in  Atlianta,  as  he  was  invited  to  do,  the  su- 
perintendent would  have  adjusted  the  mat- 
ter satisfactorily  to  the  plaintiff.  But  in 
none  of  these  letters  was  there  any  agree- 
ment to  do  this;  and,  besides,  it  appears 
that  the  plaintiff  did  not  accept  the  invita- 
tion and  call  at  the  office  to  arrange  the 
matter,  as  he  was  requested  to  do. 
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Some  stress  Is  laid  by  counsel  upon  the 
fact  that  the  company  failed  to  note  any 
cancellation  of  the  policy  on  its  register  un- 
til the  week  beginning  June  15,  1908,  and 
counsel  argue  from  this  that  the  forfeiture 
of  the  plaintiff's  policy  was  in  abeyance  un- 
til that  time.  But  we  cannot  agree  to  this 
proposition.  The  forfeiture  took  place,  un- 
der the  terms  of  the  policy,  as  modified  by 
the  custom,  about  which  plaintiff  testified, 
at  midnight  on  April  80,  1908.  In  order  to 
reinstate  the  policy,  some  affirmatiye  act  up- 
on the  part  of  the  oflQdals  of  the  company 
amounting  to  a  waiver  of  the  forfeiture  was 
necessary.  Mere  omission  to  record  it  upon 
the  lapsed  register  until  June  15th,  or  after, 
could  not  In  any  way  affect  this  question. 

Retention  by  the  company  of  the  plain- 
tiff's draft,  under  the  circumstances,  would 
not  amount  to  a  waiver.  A  draft  Is  not  pay- 
ment until  it  la  paid.  The  company  did  not 
collect  the  draft,  and  ultimately  returned  it 
to  the  plaintiff,  who  accepted  it  In  addi- 
tion to  this,  the  evidence  shows  that  all  dur- 
ing the  time  the  company  held  this  draft  its 
OflQdals  were  making  an  effort  to  arrange 
matters  to  the  satisfaction  of  the  plaintiff. 
The  failure  to  have  his  policy  reinstated  was 
not  due  to  any  lack  of  diligence  or  fair  deal- 
ing on  the  part  of  the  offldals  of  the  defend- 
ant company,  but  was  directly  due  to  the 
plaintiff's  own  conduct  in  failing  to  respond 
to  a  very  reasonable  request  on  the  part  of 
the  defendant  company's  offldals  that  he 
meet  them  at  their  office  for  the  purpose  of 
discussing  the  matter.  There  was  no  error 
in  directing  a  verdict  in  favor  of  the  de- 
fendant 

Judgment  affirmed. 

RUSSELL^  J.  (dissenting).  I  do  not  think 
the  evidence  with  reference  to  the  waiver  or 
nonwaiver  of  the  forfeiture  on  the  part  of 
the  insurance  company  is  so  clear  as  to  have 
demanded  the  verdict  directed  by  the  court. 
It  is  perfectly  plain  to  my  mind  that  the  in- 
surer had  the  right  to  insist  upon  the  for- 
feiture at  midnight  of  April  30th;  but  it 
requires  an  absolutely  plain  case  to  author- 
ize the  court  to  do  more  than  to  define  to  a 
Jury  the  meaning  of  the  word  ••waiver." 
The  proof  of  waiver  is  derived  from  evidence 
of  intention,  as  developed  by  the  acts  and 
declarations  of  the  parties  concerned,  and  is 
a  question  of  fact  to  be  determined  by  a 
jury.  In  my  opinion,  the  evidence  would 
have  authorized  a  Jury  to  reach  a  different 
conclusion,  upon  the  issue  as  to  whether 
there  was  a  waiver  of  the  forfeiture,  from 
that  implied  by  the  direction  of  the  verdict. 
Especially  is  this  true  when  it  is  the  duty 
of  the  courts  to  be  ••prompt  to  seize  hold  of 
any  circumstance  that  indicates  an  election 
to  waive  *a  forfeiture,  or  an  agreement  to 
do  so."    Insurance  Company  v.  Eggleston,  96 


U.  S.  577,  24  L.  I3d.  841;  Knickerbocker  In- 
surance Go.  T.  Norton,  96  U.  S.  2d4,  24  Lb 
Ed.  689. 


(10  Oa.  App.  487) 

ALEXANDER  ft  SONS  v.  W.  B.  MORRIS  & 

CO.    (No.  8.657.) 

(Court  of  Appeals  of  Georgia.    Feb.  12,  1912.) 

(Syn<ibu9  hy  th^  Court.) 

1.  Estoppel  (§  18*)  —  FoRxircoiciNO  Bond 
—Estoppel  to  Dent  Validitt. 

The  bond  upon  which  suit  was  brought, 
while  not  good  as  a  statutory  bond,  was  good 
as  a  common-law  obligation.  Besides,  the  de- 
fendant, having  secared  possession  of  the  Drop- 
erty  levied  upon  by  giving  the  bond  to  the  levy- 
ing  officer,  was  estopped  from  attacking  it  as 
invaUd.  WaU  v.  Mount,  121  Ga.  831,  49  S. 
E.  778;  Awtrey  v.  Campbell,  118  Ga.  464.  45 
S.  B.  801. 

[Ed.  Note.— For  other  cases,  see  EstoppeL 
CJent  Dig.  I  24;    Dec.  Dig.  |  18.»1 

2.  Demttrbxb. 

The  petition  as  amended  set  forth  a  good 
cause  of  action  against  the  defendant,  and  was 
not  subject  to  demurrer  on  any  of  the  grounds 
alleged.  The  court  properly  overruled  the  de- 
murrer. 

Error  from  City  0>urt  of  Nashville;  W. 
G.  Lankf ord.  Judge: 

Action  by  W.  E.  Morris  ft  Co.  against  Alex- 
ander &  Sons.  Judgment  for  plaintiffs,  and 
defendants  bring  error.    Afllrmed. 

Hendricks  ft  Christian,  for  plaintiffs  in 
error.  W.  G.  Harrison,  for  defendants  in 
error. 

HILL,  O.  J.    Judgment  affirmed. 


(10  Ga.  App.  486) 

DOUGLAS  V.  ROGERS.     (No.  8,570.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912* 
Rehearing  Denied  Feb.  12,  1912.) 

(SvUahuM  by  ih€  Oourt,) 

1.  Customs  and  Usages   (I   10*>— Aniassi- 
bilitt  of  Evidencb. 

Where  an  architect  sned  on  quantum  mer* 
uit,  in  the  absence  of  contract,  to  recover  for 
his  services  in  drawing  plans  and  preparing 
specifications  for  the  erection  of  a  house,  and 
tne  main  issue  of  fact  was  as  to  the  cost  of  the 
building  to  be  erected  in  accordance  with  the 
plans  and  specifications  prepared  by  him,  it 
was  not  error  to  admit  testimony  of  a  general 
custom  among  architects  not  to  guarantee  the 
exact  cost  of  buildings  to  be  constructed  on 
the  plans  and  specifications  furnished,  but  ordj 
to  make  an  approximate  estimate  of  the  cost. 
[Ed.  Note.— For  other  cases,  see  Customs 
and  Usages,  Dec  Dig.  f  10.*] 

2.  Work  and  Labob  (I  29*)— Natubb  of 

LlABIUTT. 

Where  an  architect  is  employed  by  the 
owner  of  land  to  prei)are  plans  and  specifica- 
tions for  the  construction  of  a  building  thereon* 
and  does  so,  and  the  owner  decides  not  to  have 
the  building  erected,  because  of  the  estimated 
cost,  but  nevertheless  retains  the  plans  and 
specifications,  in  the  absence  of  any  guaranty 
as  to  the  cost  of  the  building,  or  agreement  as 
to  his  compensation  for  preparing  the  plans 
and  specifications,  the  architect  would  be  enti- 
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tiled  to  recover  the  reasonable  value  of  his 
services  in  preparing  and  furnishing  the  plans 
and  specifications. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor*  Cent.  Dig.  §{  66-6S;   Dec  Dig.  <  29.*] 

8.  DAVAGS8    (I  228*)— BZOXSSIVB  DAlCAOBa— 
RXMITTITUa. 

Where  the  plaintiff  voluntarily  reduced 
the  amount  of  a  money  verdict  in  his  favor  by 
writing  off  a  part  thereof,  an  exception  that 
the  verdict  as  rendered,  and  before  its  reduc- 
tion by  the  voluntary  act  of  plaintiff,  was  ex- 
cessive, is  without  merit,  anless  the  verdict  as 
reduced  was  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent.  Dig.  IS  676-679;  Dec.  Dig.  I  228.*] 

4.  No  Ebbob— Evidence  Sufficient. 

No  error  appears,  and  the  verdict  is  amply 
supported  by  the  evidence. 

Error  from  Superior  Court,  Pulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Action  by  S.  W.  Rogers  against  Peyton 
Douglas.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Alex  W.  Stephens,  for  plaintiff  in  error. 
L.  B.  Ray,  for  defendant  in  error. 

HILL,  0.  J«    Judgment  affirmed. 


(10  Ga.  App.  485) 

J.  B.- BARNES  COAL  CO.  v.  SOUTHLAND 
KNITTING  MILLS.      (No.  3,551.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912. 
Rehearing  Denied  Feb.  12,  1912.) 

(SyUabus  5y  the  CourQ 
3L  Sales   (ff  81*)  —  Construction   of  Coh- 

TBACT—SUB JECT-MaTTER  . 

A  contract  contained  the  following  clause: 
**The  J.  R.  Barnes  Coal  Compauv  agrees  to  seJl 
and  ship  to  the  Southland  Knitting  Mills  40 
cars  straight  run  of  mine  coal  from  Brushy 
Mountain  coal  mines,  to  be  delivered  at  the 
rate  of  8  or  4  cars  per  month."  The  trial 
judge  construed  this  clause  as  follows:  "A 
contract  of  delivery  of  40  cars  of  coal,  to  be 
delivered  at  the  rate  of  3  or  4  cars  per  month, 
would  imply  that  there  would  be  required  from 
10  to  12  months  in  delivery  at  the  rate  of  3  or 
4  cars  per  month;  it  being  the  evident  inten- 
tion of  the  parties  that  the  shipments  should 
be  at  intervals  comparatively  regular.*'  Held 
a  reasonable  and  proper  interpretation. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  217-223;  Dec  Dig.  S  81.*] 

2.  sufficisnct  of  evidenc1&— rescission  of 
Contbact. 

Irrespective  of  the  foregoing  clause  of  the 
contract,  there  was  evidence  upon  which  the 
jury  could  have  found  that  the  contract  had 
been  rescinded  by  mutual  consent,  so  far  as  the 
2  cars  of  coal  were  concerned. 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  between  the  J.  R.  Barnes  Coal  Com- 
pany   and    the    Southland    Knitting    Mills. 


From  the  Judgment,  the  Coal  Company  brings 
error.    Affirmed. 

R.  S.  Wimberly  and  Mallary  ft  Wimberly, 
for  plaintiff  in  error.  Hardeman,  Jones,  Cal- 
laway &  Johnston,  for  defendant  in  error. 

Blhh,  0.  J.    Judgment  affirmed. 

(10  Gft.  App.  644) 

BARWICK  V.    SLAUGHTER.      (No.   8,707.) 
(Court  of  Appeals  of  Qeorgla.    Feb.  12,  1912.) 

(8yttabu$  5y  the  Oow^.) 

Costs  (§  260* )— Delay  in  Wbit  of  Ebbob— 

Damages. 

Where  no  question  of  law  is  raised,  and 
the  evidence  on  the  trial  was  in  conflict,  the 
judgment  of  the  superior  court  overruling  the 
certiorari  will  be  affirmed,  with  10  per  cent, 
damages  on  the  amount  of  the  judgment  ob- 
tained in  the  city  court^  for  delay  in  suing  out 
and  prosecuting  the  wnt  of  error, 

[Ed.  Note.— For  other  cases,  see  Costs,  Dec. 
Dig.  I  280.*] 

Error  from  Superior  Court,  Qrady  County ; 
Frank  Park,  Judge. 

Action  between  L.  Barwlck  and  H.  B. 
Slaughter.  From  a  Judgment  of  the  superi- 
or court,  overruling  certiorari  to  the  city 
court,  Barwick  brings  error.    Affirmed. 

M.  L.  Ledford,  for  plaintiff  in  error.  J. 
Q.  Smith,  for  defendant  in  error. 

HILL^  C  J.  Judgment  affirmed,  with 
damages. 


(10  Ga.  App.  644) 

McCRANIE  V.  SmPP.     (No.  8,710.) 
(Court  of  Appeals  of  Ctoorgia.    Feb.  12, 1912») 

(Syllabus  by  the  Oowrt.) 

Appeai.  and  Brrob  (I  66*)  -*  Revibw-^Bill 

OF  Exceptions. 

There  being  in  the  bill  of  exceptions  no 
exception  to  any  final  judgment,  but  only  an 
exception  to  a  judgment  striking  the  defend- 
ant's pleas,  no  question  is  presented  which  this 
court  has  jurisdiction  to  decide.  This  is  true, 
even  though  there  is  a  recital  in  the  bill  of  ex- 
ceptions that  the  case  was  finally  terminated 
by  a  judgment  in  favor  of  the  plaintiff.  Sim- 
mons V.  Peagler,  7  Ga.  App.  252,  66  S.  E.  629; 
Whidden  v.  Merry,  8  Ga.  App.  664^  68  S.  B. 
1085. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
firror.  Dec.  Dig.  9  66.*1 

Error  from  City  Court  of  Nashville;  J. 
G.  Crawford,  Judge. 

Action  between  E.  W.  MeCranie,  guardian, 
and  R.  S.  Shipp,  administrator.  From  the 
judgment,  MeCranie  brings  error.    Dismissed. 

Alexander  &  Gary,  for  plaintifiT  in  error. 
J.  P.  Knight,  J.  A.  Wilkes,  and  Shipp  ft 
Kline,  for  defendant  in  error. 

POTTLE,  J.    Writ  of  error  dismissed. 
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(10  Ga.  App.  483) 

CENTRAL  OF  GEORGIA  RT.  CO.  t. 
McGUIRE.     (No.  3,444.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1912. 
Rehearing  Denied  Feb.  12,  1912.) 

(8yUahu9  by  the  Court,) 

1.  Trial    (§   237*)  —  Ih8TBUCTion&— Wbioht 
OF  Evidence. 

The  first  ground  of  the  amended  motion 
challenges  the  correctness  of  the  charge  "that 
moral  and  reasonable  certainty  is  all  that  can 
be  expected  in  legal  investigations/*  as  ap- 
plicable to  a  civil  case.  This  is  a  general  prin- 
ciple codified  in  section  5730  of  the  Civil  Code 
of  1910,  defining  the  amount  of  mental  con- 
viction required  in  all  cases;  and  when  this 
instruction  was  followed  by  the  statement,  con- 
tained in  the  same  section,  *'that  in  all  civil 
cases  a  preponderance  of  the  testimony  is  con- 
sidered sufficient  to  produce  such  mental  con- 
viction," it  was  not  injuriously  inapplicable  to 
the  civil  case  on  triaL  7  Michie's  Enc.  Digest 
of  Georgia  Reports,  §§  654,  655,  par.  6. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  »  542,  548-551;   Dec.  Dig.  §  237.'] 

2.  Trial  (§  234*)— Instbuctions— Requibitbs 
AND  SuFFiciENCJT— Burden  of  Proof. 

The  following  excerpt  from  the  charge  it 
excepted  to  in  the  second  ground  of  the  amend- 
ed motion:  '*The  burden  of  proof  in  this  case 
is  upon  the  plaintiff.  It  is  incumbent  upon 
him  to  estabhsh  by  proof  the  material  allega- 
tions of  his  petition  that  are  not  admitted  by 
the  defendant  After  proving  the  fact  and 
degree  of  the  injury,  if  the  plaintiff  will  show 
himself  not  to  blame,  the  law  then  presumes, 
until  the  contrary  appears,  that  the  defendant 
company  was  to  blame;  or,  if  he  will  show, 
on  the  other  hand,  that  the  defendant  com- 
pany was  to  blame,  the  law  presumes,  until 
the  contrary  appears,  that  the  plaintiff  was 
not  to  blame.  So  that  to  make  a  prima  facie 
case  and  change  the  burden  of  proof  the  plain- 
tiff need  not  go  further  than  to  show  by  evi- 
dence one  or  the  other  of  these  two  proposi- 
tions— either  that  the  plaintiff  was  not  to 
blame,  or  that  the  defendant  was  to  blame. 
The  defendant  company,  taking  at  this  stage 
the  burden  of  proof,  can  defend  successfully 
by  disproving  either  proposition.  The  dis- 
proval  of  both  is  not  necessary;  but  until 
one  or  the  other  shall  be  overcome,  the  defense 
is  not  complete."  Held  no  error  for  any  rea- 
son assigned,  or  for  any  other  reason,  (^ivil 
Code  1910,  |§  2780.  5746;  Georgia  RaUroad 
Co.  V.  Kenney,  58  Ga.  489;  Hopkins  on  Per- 
sonal Injuries,  S§  39,  67,  and  cases  cited. 

[Eid.  Note.— -For  other  cases,  see  Trial,  Dec. 
Dig.  S  234.»] 

8.  Trial   (§  187*)— Instructions— Requisites 
AND  Sufficiency  —  Cbedibilitt    of    Wit- 

NESSES. 

The  instructions  excepted  to  in  the  third 
and  fourth  grounds  of  the  amended  motion  for 
a  new  trial,  to  the  effect  that  the  jury  were 
the  exclusive  judges  of  the  evidence  and  the 
credibility  of  the  witnesses,  and  the  rules  there 
given  for  determining  as  to  credibility,  are 
substantially  in  the  language  of  the  Code,  and, 
in  the  absence  of  any  request  for  a  more  spe- 
cific charge  on  the  subject,  were  sufficient 
Civil  Code  1910,  §  5883;  (iuiggle  v.  Vining, 
125  Ga.  100,  54  S.  E.  74;  Greer  v.  State,  6 
Ga.  App.  785,  65  8.  E.  802. 

[Ed.  Note.— For  other  cases,  see  TriaL  Dec 
Dig.  S  187.*] 

4.  Negligence   (|    11*)— Nature  and  Bub- 
MENTS— Liability. 

The  following  excerpt  from  the  charge  of 
the  court  is  excepted  to  in  the  fifth  ground  of 


the  amended  motion  for  a  new  trial:  "If  a 
person  is  wrongfully  placed  in  a  position  of 
peril,  whereby  he  is  led  to  make  a  reasonable 
and  natural  effort  to  escape  the  threatened 
danger,  the  party  so  placing  him  in  such  posi- 
tion is  responsible  for  the  consequences  of  such 
effort"  Held:  (1)  Correct  as  an  abstract 
principle  of  law;  (2)  apolicable  to  the  facts 
of  the  case  sub  judice;  (3)  not  erroneous  for 
any  of  the  reasons  assigned.  Self  v.  Adel  Lum- 
ber Co.,  5  Ga.  App.  846,  64  S.  E.  112;  South- 
western R.  Co.  V.  Paulk,  24  Ga.  356;  Georgia 
Ry.  &  Electric  Co.  v.  GiUeland,  133  Ga.  ^, 
66  S.  E.  944. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  S  13;  Dec.  Dig.  |  II.*] 

5.  Tbial  (§  259*)— iNSTEUcnoNB— Requests 
—Necessity. 

In  the  absence  of  a  timely  written  request, 
it  is  not  error  to  fail  to  charge  on  the  rules 
of  law  governing  the  impeachment  of  witness- 
es; and  this  is  true,  although  the  witness  al- 
leged to  have  been  successfully  impeached  was 
the  plaintiff,  and  his  right  to  recover  depended 
on  the  truth  of  his  evidence. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §  648;  Dec  Dig.  §  259.*] 

6.  Exception  to  Chabqe— AssssBimiT  of 
Damages. 

The  exception  to  the  charge  on  the  rule  for 
estimating  damages  for  pain  and  suffering,  and 
the  measure  of  damages  in  such  cases,  is  with- 
out merit  The  charge  on  this  subject  was 
substantially  in  accord  with  repeated  rulings 
of  the  Supreme  Court  Hopkins  on  Personal 
Injuries,  pp.  658  and  662,  inclusive,  and  cases 
cited. 

7.  Exception  to  Instbuctions— No  Ebbob. 

The  exceptions  to  the  instructions  contain- 
ed in  the  eighth,  ninth,  tenth,  eleventh,  twelfth, 
and  thirteenth  grounds  of  the  amended  motion 
for  new  trial,  when  considered  in  connection 
with  the  general  instructions,  are  without  mer- 
it 

8.  Masteb  and  Sebvant  (I  148*)— Injubiss 
to  Sebvant— Rules— Notice. 

On  giving  the  following  requested  instruc- 
tion, "If  the  plaintiff  receipted  for  the  rule 
book,  and  received  a  copv  of  it,  then  he  was 
bound  to  know  the  rules, '  it  was  not  error  to 
qualify  it  by  adding,  "If  he  had  time  to  read 
and  study  them  before  the  accident"  It  is 
the  duty  of  an  employer,  not  only  to  give  no- 
tice of  the  existence  of  rules,  but  so  to  pro- 
mulgate them  as  to  afford  an  employ^  a  rea- 
sonable opportunity  of  ascertaining  their  terms. 
Port  Royal  &  Western  Carolina  Ry.  Co.  v. 
Davis,  95  Ga.  292  (3),  22  S.  E.  833. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  286;    Dec  Dig.  |  143.*] 

9.  Damages  (I  216*)— Assessicent— Instbttg- 

TIONS. 

The  evidence  in  behalf  of  the  plaintiff 
showing  permanent  injuries,  there  was  no  er- 
ror in  charg^g  in  the  form  suggested  in  tiie 
ca^e  of  Florida  Central  R.  R.  Go.  v.  Burney, 
98  6a.  1,  26  S.  E.  730,  as  to  the  method  for 
estimating  the  damages  and  the  use  of  the 
mortally  and  annuity  tables.  Savannah,  Flor- 
ida &  W.  Ry.  Co.  V.  Austin,  104  Ga.  614,  30 
S.  B.  770. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec  Dig.  i  216.*] 

10.  Appeal  and  Ebeob  (I  273*)>-Pbesenta- 
TiON  OF  Questions  in  Tbial  Coubt— In- 
stbugtions. 

An  exception  to  the  charge  as  a  whole 
raises  no  question  for  the  decision  of  this 
court  The  alleged  errors  specifically  pointed 
out  under  this  general  exception  are  without 
any   substantial  merit;    the  instructions  as  a 
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whole  being  fair,  fall  and  correct  on  all  the 
issues  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  S  273.*] 

!!•  Appbal  and  Ebbob  (I  1004*)— Revixw— 
Questions  of  Fact— Amount  or  Recovxbt. 
The  exceptions  in  this  case  are  numerous, 
bat  without  novelty  or  general  interest  Con- 
sidered in  the  light  of  Uie  facts  and  th^  well- 
settled  rules  of  law  applicable  thereto,  we 
have  not  discovered  anv  material  error.  The 
verdict  (for  S7,000)  is  large  and  generous,  but 
not  so  manifestly  excessive  as  to  show  bias, 
prejudice,  or  mistake  on  the  part  of  the  jury. 
The  evidence  proves  that  the  railroad  company 
was  liable  in  damages,  that  the  plaintiff  re- 
ceived serious  and  permanent  injuries,  and 
the  amount  of  the  verdict  has  been  approved 
by  the  trial  judge.  No  reason  is  shown  for 
the  interference  of  this  court. 

[Ed.  Note.— For  other  casea»  see  Appeal  and 
Error,  Cent  Dig.  If  3944-3947;  Dec.  Dig.  9 
1004.*] 

Error  from  City  Court  of  Floyd  County; 
J.    H.  Reece,  Judge. 

Action  by  H.  T.  McGulre  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   AfQrmed. 

J.  Brantaam  and  Maddox  &  Doyal,  for 
plaintiff  in  error.  J.  M.  Hunt.  Dean  &  Dean, 
Lipscomb,  Willingham  &  Wright,  and  Sea- 
bom  Wright,  for  defendant  In  error. 

HILIi^  O.  J.    Judgment  affirmed. 


(10  Oa.  App.  606) 

PATRICK  V.   SHIELDS  ft  SUDDETH 

(No.  3,673.) 

(Ourt  of  Appeals  of  Georgia.    Feb.'  12, 1912.) 

(Byttalm  ly  the  Court,) 

1.  Fbauds,  Statute  of  (§  139*)~Sale8  or 
Pebsonaltt— Performance. 

Where  suit  was  brought  for  the  price  of 
an  engine  sold  under  verbal  contract,  and  the 
evidence  for  the  plaintiffs  showed  that  the 
engine  had  been  delivered  to  the  buyer,  who 
accepted  and  used  it  for  several  months,  the 
court  did  not  err  in  charging  that,  if  this  was 
true,  the  contract  was  not  within  the  statute 
of  frauds.  Civil  Code  1910,  I  3222,  subsec  7. 
[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent.  Dig.  i§  334-341;  Dec  Dig. 
f  139.*] 

2.  Appeal  and  Bbbob  ({  903*)— Presenta- 
.  TiON  OF  Questions  in  Trial  Court— Mo- 
tion for  New  Trial. 

Grounds  in  the  motion  for  a  new  trial,  not 
verified,  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1756;   Dec  Dig.  §  303.*] 

3.  Appeal  and  Error  (I  1002*)— Reyibw— 
Questions  of  Fact. 

The  evidence  was  in  conflict  on  the  only 
issue  of  fact,  to  wit,  whether  the  contract  was 
one  of  sale  or  rental,  and  the  law  applicable 
to  this  issue  was  correctly  charged.  The  ver- 
dict will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  3935-3937;    Dec  Dig.  I 

1002.*] 


Error  from  City  Court  of  Jefferson;  W. 
W.  Stark,  Judge. 

Action  by  Shields  ft  Suddeth  against  J. 
C.  Patrick.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Affirmed. 

J.  A.  B.  jlabaffey  and  Jno.  J.  Strickland, 
for  plaintiff  in  error.  P.  Cooley,  for  de- 
fendants in  error. 

TTTTT^  C.  J*    Judgment  affirmed. 

(10  Q^  App.  605) 

GRAY  &  DUDLEY  HARDWARE  CO.  v. 

CORNELIA  FURNITURE  CO. 

(No.  3,697.)t 

(Court  of  Appeals  of  Georgia.    Feb.  12,  1912.) 

(ByUabu9  hy  the  Court,) 

Justices  of  thb  Pbacb  (S  117*)— Action  by 
Partnebshif^Appeal  bt  One  Pabtneb  to 
JuBT— Dismissal. 

Under  the  ruling  of  this  court  in  Brown  ▼. 
Pickett,  3  Ga.  App.  554,  60  8.  E.  293,  the 
court  erred  in  refusing  to  sustain  tthe  certio- 
rari. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  S  117.*] 

Error  from  Superior  Court,  Habersham 
County;  J.  B.  Jones,  Judge. 

Action  between  the  Gray  &  Dudley  Hard- 
ware Company  and  the  Cornelia  Furniture 
Company.  From  a  judgment,  the  Hardware 
Company  brings  error.    Reversed. 

McMillan  &  Erwin  and  W.  S.  Paris,  for 
plaintiff  in  error.  J.  C.  Edwards  and  B.  0. 
Ramey,  for  defendant  In  error. 

POTTLE,  J.    Judgment  reversed. 


(10  Ga.  App.  623> 

SOUTHERN   BT.  CO.   v.  OARTLEDGB. 

(No.  3,684.) 
(Court  of  Apipeals  of  Georgia.    Feb.  12, 1912.) 

(SyUahua  hy  the  Court,) 

1.  Cabbiers  (§  277*)— Cabbiaqe  op  Passen- 
gers—Breach OF  CoNTBACT— Damages. 

Where  a  railway  company  fails  to  stop  its 
train  and  permit  a  passenger  to  alight  at  a 
flag  station  to  which  the  company  has  sold  him 
a  ticket,  he  has  a  right  of  action  for  the  recov- 
ery of  such  damages  as  are  legally  traceable 
to  the  wrongful  act. 

[Ed.   Note. — For  other  cases,  see   Carriers, 
Cent  Dig.  ${  1082-1084;   Dec.  Dig.  {  277.*] 

2.  Cabbiebs  (S  277*)— Cabbiage  of  Passen- 
gers—Bbeach  OF  CoNTBACT— Damages. 

Where,  however,*  the  act  of  the  carrier  is 
a  mere  negligent  omission  of  duty,  and  the  pas- 
senger's injury  consists  wholly  of  the  incon- 
venience occasioned  by  having  to  walk  a  short 
distance  back  to  the  station,  the  carrier  is 
liable  for  nominal  damages  only. 

[Ed.   Note.— For  other  cases,  see   Carriers, 
Cent  Dig.  |{  1082-1084;   Dec.  Dig.  §  277.*] 

3.  Cabbiebs  (§  278*)— Cabbiagb  of  Passbn- 
oers— Breach  of  Contract— Damages. 

In  the  trial  of  a  suit  by  a  passenger, 
where,  under  the  rule  laid  down  in  the  pre- 
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ceding  headnote,  nominal  damages  only  are  re- 
coverable, and  there  are  no  aggravating  dr- 
comstances  connected  ^mth  the  mere  negligent 
omission  of  duty,  it  is  error  to  instruct  the 
jnry  that  panitive  damages  may  be  recovered. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  {  278.*] 

4.  CA.BEIEBS  (§  278*)— Oabbiaob  of  Passxn- 
GBRs— Bbeach  of  Contbact— Dahaqes. 
In  such  a  case  it  is  also  error  to  charge 
the  provisions  of  Civil  Code  1910,  {  4504,  in 
reference  to  vindictive  damages,  especially  that 
portion  of  the  section  which  provides:  "The 
worldly  circumstances  of  the  parties,  the 
amount  of  bad  faith  in  the  transaction,  and  all 
the  attendant  facts  should  be  weighed." 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  {  278.*] 

6.  Cabbiebs  (J  276*)— Cabbiaob  of  Passbn- 
GEBs  —  Bbbach    of    Gontbaot  —  Pbbsump- 

TI0N8. 

Where,  in  the  trial  of  such  a  case,  the  car- 
rier admits  the  negligence  alleged,  the  provi- 
sions of  Civil  Code  1910,  }  2780,  relating  to  the 
E resumption  of  negligence  against  a  carrier, 
ave  no  application. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  {  276.*] 

6w  Damages  (S  34*)— Bbbach  of  Contbaot— 
Disease. 

Damages  traceable  to  the  wrongful  act, 
but  not  its  legal  or  natural  consequence,  are 
too  remote  and  contingent  to  be  the  basis  of  a 
recovery.  Applying  this  rule  to  the  facts  of 
the  present  case,  the  plaintiff  was  not  entitled 
to  recover  damages  alleged  to  have  resulted 
from  an  illness  caused  by  a  rain  which  sudden- 
ly descended  upon  him. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {  43;   Dec  Dig.  §  34.*] 

Error  from  City  Court  of  Elberton;  D.  W. 
Meadow,  Judge. 

Action  by  W.  T.  Cartledge  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  bringa  error.  Re- 
versed. 

The  plaintiff  bought  a  ticket  from  Cannon, 
In  Franklin  county,  to  Hardcash,  in  Elbert 
county,  a  flag  station  on  the  line  of  the  de- 
fendant's railway.  The  conductor  carried 
him  beyond  his  station.  Upon  obsetring  that 
the  train  was  not  slowing  down  at  the  flag 
station,  the  plaintiff  Immediately  went  to  the 
conductor  and  called  his  attention  to  the 
fact  that  he  was  being  carried  beyond  his 
station.  Thereupon  the  conductor  proposed 
to  carry  him  on  to  Dewy  Rose,  a  station 
about  two  miles  further  on,  or  to  stop  at  the 
place  where  the  train  then  was  and  permit 
him  to  disembark.  He  accepted  the  latter 
proposition  and  got  off  the  train  about  a 
mile  beyond  Hardcash.  The  night  was  dark 
and  cloudy.  He  was  on.  his  way  to  see  his 
grandmother,  who  was  seriously  UL  She 
lived  about  two  miles  from  Hardcash  and 
about  a  mile  and  a  quarter  from  the  place 
where  he  got  off  the  train.  Plaintiff  walked 
bade  to  Hardcash,  a  distance  of  about  a 
mile,  and  then  walked  from  Hardcash  to  his 
grandmother's  home,  arriving  there  late  at 
night  While  on  his  way  from  Hardcash  to 
ills  grandmother^s,  a  sudden  rain  came  up. 


and  he  walked  aloi^  for  some  time  tn  the 
rain  without  seeking  shelter  at  any  of  the 
nearby  residences.  As  a  result  of  the  wet- 
ting which  he  thus  received,  he  claimed  that 
he  was  made  sick,  suffered  pain,  and  lost 
several  weeks  from  his  business. 

At  the  trial  the  defendant  admitted  lia- 
bility for  nominal  damages.  The  plaintiff  in- 
sisted that  there  were  aggravating  circum- 
stances connected  with  the  tort,  growing  out 
of  the  conduct  of  the  conductor  at  the  time 
the  train  was  stopped  and  the  plaintiff  dis- 
embarked therefrom.  He  testified:  "The 
conductor  ordered  me  to  get  off.  He  said 
that  I  would  have  to  get  off,  or  he  would 
take  me  on.  When  I  told  him  that  I  did 
not  have  any  business  at  Dewy  Rose,  he  told 
me  to  get  off.  be  spoke  to  me  in  a  rather 
loud  tone  of  voice.  You  know  the  train  was 
making  a  lot  of  noise,  and  we  had  to  talk 
loud.  When  I  approached  the  conductor  on 
the  train,  he  talked  pretty  glum  and  toler- 
ably loud.  He  talked  pretty  harsh  to  me, 
and  said,  if  I  wasn't  going  to  get  off,  he 
would  carry  me  to  Dewy  Rose,  or  he  would 
put  ine  off  right  there."  The  Jury  returned 
a  verdict  in  favor  of  the  plaintiff  for  $200, 
and  the  defendant's  motion  for  a  new  trial 
was  overruled. 

Thos.  J.  Brown,  and  A.  G.  &  Julian  Mo- 
Curry,  for  plaintiff  in  error.  Worley  &  Nail, 
for  defendant  in  error. 

POTTLE,  J.  [1-3]  The  defendant,  having 
carried  the  plaintiff  beyond  the  point  of  bis 
destination,  was  liable  to  him  in  damages. 
But  as  the  evidence  showed  a  mere  negligent 
omission,  .unaccompanied  by  any  aggravat- 
ing circumstances,  punitive  damages  were 
not  recoverable.  The  conduct  of  the  con- 
ductor as  set  forth  in  the  statement  of  facts 
was  not  such  as  to  authorlsse  the  Jury  to  find 
this  diaracter  of  damages  against  the  de- 
fendant Ga.  R.  Co.  V.  Benton,  117  Ga.  785, 
45  S.  E.  70.  In  the  case  Just  cited,  the  plain- 
tiff testified  that  the  conductor  spoke  to  him 
roughly,  telling  him  that  he  would  have  to 
get  off  or  pay  more  money  immediately.  The 
trial  Judge  instructed  the  Jury  that  they 
might  find  punitive  damages,  and  the  Su- 
preme Court  set  aside  a  verdict  of  $160,  on 
account  of  this  error  in  the  charge,  and  be- 
cause the  court  charged  the  law  now  in  Civil 
Code  1910,  S  4504.  See,  also,  Sappington  v. 
A.  &  W.  P.  R.  Co.,  127  Ga.  178,  56  S.  E.  SU. 
The  case  differs  from  those  where  a  pas- 
senger is  unlawfully  expelled  from  a  train 
under  circumstances  of  more  or  less  aggrava- 
tion. In  such  cases  punitive  damages  are 
.recoverable.  Savannah  EL  Co.  y.  Baden- 
hoop,  6  Ga.  App.  371,  05  S.  B.  50.  The  case 
was  one  for  nominal  damages  only. 

[61  It  is  true  the  plaintiff  claimed  that  he 
had  been  made  sick  on  account  of  having 
been  caught  in  the  rain  while  on  his  way 
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from  Hardcash  to  bis  grandmother's;  but 
any  such  damages  sustained  by  bim  were  not 
the  legal  and  natural  consequence  of  the  act 
of  the  defendant  in  carrying  bim  beyond  bis 
station.  Indeed,  it  appears  from  the  evi- 
dence that  he  unnecessarily  walked  back  to 
Hardcash  and  from  thence  to  his  grand- 
mother'a  bome^  when  be  conld  have  gotten 
there  by  a  much  shorter  route.  The  com- 
pany was  under  the  duty  of  putting  the 
plaintiff  off  at  Hardcash.  It  had  assumed 
no  obligation  to  take  him  to  bis  grandmoth- 
er's residence,  two  miles  in  the  country,  and 
any  injury  which  he  sustained,  resulting 
from  the  fact  that  he  voluntarily  walked 
from  Hardcash  to  his  grandmother's  home, 
would  be  entirely  too  remote  to  be  the  basis 
of  a  recovery.  See  CIvU  Code  1010,  §  4610; 
Bapplngton  ▼.  A.  &  W.  P.  R.  Co.,  supra ;  Cen- 
tral of  Ga.  B.  Go.  y.  Dorsey,  116  Ga.  719, 
42  8.  B.  1024.  Ttie  case  differs  from  that  of 
Georgia  Ry.  ft  El.  Go.  v.  McAllister,  126  Ga. 
447,  54  S.  B.  957,  7  L.  R.  A.  (N.  S.)  1177,  for 
in  tluit  case  the  plaintiff  was  put  off  in  a 
rainstorm,  and  therefore  any  injury  which 
she  received  was  the  direct  consequence  of 
the  illegal  act 

[4]  It  was  clearly  error  for  the  trial  judge 
to  charge  the  jury  the  provisions  of  section 
4504  of  the  Civil  Code  of  1910,  and  especial- 
ly that  portion  of  tbe  section  which  provides 
that  "the  worldly  circumstances  of  tbe  par- 
ties, the  amount  of  bad  faith  in  the  transac- 
tion, and  all  the  attendant  facts  should  be 
weighed.'*  It  has  been  expressly  held  by 
the  Supreme  Court  that  the  provisions  of 
this  section  of  the  Code  have  no  application 
in  a  case  like  the  present  Ga.  R.  Go.  ▼. 
Benton,  supra. 

[61  The  case  was  tried  upon  an  erroneous 
theory.  The  only  question  which  should 
have  been  submitted  to  the  jury  was  as  to 
'  what  amount  they  should  find  for  the  plain- 
tiff as  nominal  damages  for  the  defendant's 
negligCDt  act  in  failing  to  stop  its  train  at 
the  station.  The  defendant  admitted  the 
technical  breach  of  duty  and  its  consequent 
liability  for  nominal  damages.  There  was, 
therefore,  no  issue  in  the  case  as  to  the  de- 
fendant's negligence.  For  this  reason  the 
provisions  of  Civil  Code  1910,  S  2780,  relating 
to  the  presumption  of  negligence  against  the 
carrier  where  a  person  is  injured  by  the  run- 
ning of  cars,  trains,  or  other  machinery,  were 
wholly  inapplicable.  Ga.  Ry.  &  El.  Co.  v. 
McAllister,  126  Ga.  447,  54  S.  E.  967,  7  L.  R. 
A.  (N.  S.)  1177.  Indeed,  it  is  difficult  to  see 
how  the  provisions  of  this  section  of  the 
Code  could  be  applicable  in  any  case  where 
the  sole  claim  of  negligence  is  that  tbe 
plaintiff  was  carried  beyond  his  station.  Un- 
der some  circumstances,  a  verdict  of  |200 
might  be  considered  as  for  a  nominal  amount ; 
but  it  cannot  be  said  in  this  case,  as  matter 
of  law,  that  the  jury  intended  to  And  only  a 


nominal  verdict  The  case  having  been  sub- 
mitted to  them  on  the  theory  that  they  mi^t 
find  punitive  damges,  and  might  find  dam- 
ages on  account  of  illness  which  the  plaintiff 
claimed  to  have  suffered,  it  is  very  probably 
true  that  the  jury  intended  tbe  verdict  of 
$200  to  be  compensation  for  these  damages 
which  the  plaintiff  claimed  to  have  sustained. 
At  any  ,rate  this  court  cannot  say  that  this 
is  not  true,  and  the  case  must  be  sent  back 
for  another  trial,  in  the  light  of  the  views 
expressed  in  this  opinion. 
Judgment  reversed. 

RUSSEQLiL,  J.  (specially  concurring).  I 
concur  in  the  decision  in  this  case  solely  for 
the  reason  it  is  probable  that  the  jury  were 
influenced  by  the  instructions  of  the  court  to 
which  reference  has  been  made  by  Judge 
POTTLE.  We  are  all  agreed  that  the  plain- 
tiff's right  to  recover  nominal  damages  is 
undoubted.  If  the  jury  had  seen  proper  to 
return  $200  as  merely  nominal  damages,  I 
should  be  in  favor  of  affirming  the  judgment 
refusing  a  new  trial. 

While  I  do  not  personally  assent  to  the 
doctrine  of  some  of  the  rulings  cited  by  my 
Brother  POTTLE,  I  am  judicially  bound  by 
them.  In  my  opinion  it  should  be  left  to  the 
jury  in  this  case  to  say  whether  there  were 
any  such  circumstances  of  aggravation  in 
the  manner  of  the  conductor  as  would  have 
entitled  the  plaintiff  to  have  recovered  puni- 
tive damages,  under  the  ruling  in  Savannah 
Electric  Co.  v.  Badenhoop,  6  Ga.  App.  371, 
65  S.  B.  50,  and  cases  therein  cited.  How- 
ever, I  am  compelled  to  concur  in  the  judg- 
ment of  reversal,  because  the  case  was  sub* 
mitted  to  the  jury  on  the  theory  that  they 
might  find  punitive  damages,  as  well  as 
damages  on  account  of  illness,  which  are 
clearly  too  remote  for  recovery.  As  it  can- 
not be  said  with  certainty  that  these  errors 
did  not  contribute  to  the  amount  of  the  ver- 
dict, the  error  must  be  presumed  to  have  been 
injurious  to  tbe  defendant,  in  the  court  be- 
low, and  another  trial  should  have  been 
granted. 


aO  Oik  App.  64S) 
DICKSON  V.  MATTHEWS.     (No.  8,706.) 

(Court  of  Appeals  of  Georgia.    Feb.  12,  1012.) 

(SyUahut  hy  the  Court.) 

Sales  (|  17*)— Parties  (8  69*)— Action  fob 
pbicbh-contractual  relation— pleading 
—Amendment. 

Where  A.  sells  goods  to  B.,  A.  cannot  re- 
cover the  purchase  price  from  C,  although  C. 
had  contracted  with  B.  to  pay  him  for  the 
ffoods.  Nor  can  A.  use  the  name  of  B.,  suing 
for  his  use,  for  the  purpose  of  recoveriqg 
against  C. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {{  20-30;  Dec  Die.  i  17j*  Parties,  Cent 
Dig.  li  90-84;    Dec  Dig.  »  5^.*] 
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Error  from  Superior  Court,  Fulton  Coun- 
ty;   W.  D.  Bills,  Judge. 

Action  by  T.  B.  Matthews,  for  use,  against 
J.  D.  Dickson.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Reversed. 

Geo.  Westmoreland  and  Mark  Holding,  for 
plaintiff  In  error.  Smltb,  Hammond  &  Smith, 
for  defendant  In  error. 


POTTLB,  J.  Dickson  employed  Matthews 
to  do  photographic  work  of  a  specified  na- 
ture. The  written  contract  between  them 
provided,  amongst  other  things,  that  Dick- 
son would  "pay  the  actual  invoice  cost  of 
all  material  used  in  making  the  negatives." 
Matthews  bought  from  the  Glenn  Photo 
Company  certain  material  to  be  used  in  the 
work  described  in  his  contract  with  Dickson, 
and  Instructed  the  photo  company  to  charge 
the  account  to  Dickson,  exhibiting  to  the 
company's  salesman  the  contract  above  re- 
ferred to.  The  photo  company  sued  Dickson 
on  the  account,  and  the  case  went  to  the 
superior  court  on  appeal  from  the  justice 
court  On  the  trial  of  the  appeal,  at  the 
conclusion  of  the  plaintiff's  evidence,  the 
court  intimated  that  a  nonsuit  would  be 
granted,  whereupon  the  plaintiff,  over  the 
defendant's  objection,  was  allowed  to  amend 
by  substituting  the  name  of  Matthews,  su- 
ing for  the  use  of  the  plaintiff.  The  case 
then  proceeded,  and  resulted  in  a  verdict 
for  the  plaintiff.  The  defendant's  motion 
for  a  new  trial  was  overruled,  and  excep- 
tion has  been  taken  to  this  ruling. 

The  po^ts  made  here  are  that  the  amend- 
ment introduced  a  new  party  plaintiff  and 
a  new  cause  of  action,  and  that,  even  if  the 
amendment  was  properly  allowed,  the  ver- 
dict was  not  authorized  by  the  evidence. 
Since,  under  Civil  Code  1910,  i  5689,  a  plain- 
tiff may  amend  by  substituting  another  per- 
son in  his  stead,  suing  for  his  use,  **when- 
ever  it  becomes,  necessary  for  the  purpose 
of  enforcing  the  rights  of  such  plaintiff,"  a 
general  objection  to  the  allowance  of  such 
an  amendment  would  not  be  well  taken.  The 
amendment  Is  allowable,  and,  when  made,  it 
will  be  determined,  upon  a  consideration  of 
the  evidence,  whether  the  case  can  proceed 
as  amended  and  a  recovery  be  had  in  favor 
of  the  plaintiff.  This  is  true,  even  where 
the  amendment  is  offered  after  the  Introduc- 
tion of  evidence  under  which  the  amend- 
ment appears  to  be  improper,  because  new 
evidence  may  be  thereafter  admitted  mak- 
ing the  amendment  proper.  The  real  ques- 
tion is,  with  the  amendment  allowed  and  the 
evidence  all  In,  has  such  a  case  been  made 
as  would  authorize  a  recovery  by  the  nom- 
inal or  substituted  plaintiff,  for  the  benefit 
of  the  usee,  the  original  plaintiff?  So  {deal- 
ing with  the  present  case,  we  are  clear  that 


the  verdict  against  the  defendant  cannot 
stand. 

Under  the  admitted  facts  there  was  no 
contractual  relation  between  the  defendant 
and  the  real  plaintiff,  the  Glenn  Photo  Com- 
pany. Dickson  did  not  buy  the  goods  from 
that  company,  nor  promise  to  pay  it  for 
them,  nor  did  he  authorize  Matthews  to  do 
so  for  him.  It  is  true  he  contracted  with 
Matthews  to  pay  for  material  such  as  that 
delivered  by  the  company  to  Matthews;  but 
this  was  a  contract  with  Matthews,  upon 
which  he  alone  could  sue.  The  company 
could  not  sue  Dickson  for  a  breach  of  his 
contract  with  Matthews,  and  cannot  use 
Matthews'  name  to  accomplish  by  Indirection 
what  it  could  not  do  directly.  From  the 
plaintiff's  standpoint  the  case  is  this:  Mat- 
thews owes  the  plaintiff;  Dickson  owes  Mat- 
thews. Ordinarily  an  action  upon  a  con- 
tract, either  express  or  implied,  must  be 
brought  in  the  name  of  the  party  in  whom 
the  legal  Interest  is  vested.  Civil  Code  1910, 
{  5516.  The  exception  is  where  the  legal  or 
nominal  interest  is  in  one  person  and  the 
real  Interest  in  another.  In  such  case  the 
latter  can  proceed  by  using  the  name  of  the 
former  as  nominal  plaintiff.  The  case  here 
presented  is  not  such  a  case.  The  Glenn 
Photo  Company  has  neither  the  legal  nor  the 
equitable  right  to  use  a  claim  of  Matthews 
against  Dickson  as  the  basis  for  recovery 
against  Dickson  of  a  claim  of  the  company 
against  Matthews.  What  we  hold  does  not 
offend  the  just  rule  that,  where  one  ap- 
propriates the  property  of  another,  the  law 
implies  a  promise  to  pay  for  it.  Nor  is  any 
question  of  agency  Involved.  There  was  no 
evidence  that  Dickson  authorized  the  pur- 
chase of  the  material  on  his  account  The 
case  rests  on  the  contract  between  Matthews 
and  Dickson,  and,  as  such,  cannot  stand. 

Judgment  reversed. 


(70  w.  Va.  m) 

KEATLET  et  al.  v.  SUMMERS  COUNTY 

COURT  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  2,  1911.    On  Rehearing,  Feb. 

6,  1912.) 

(ByUahus  hf  th4  Court.) 

t.  Counties  (I  108*)— Govkbricbni^-Powsbs 
OP  County  Court. 

The  county  court  la  the  sole  judge  of  how 
much  land  is  necessarr  for  courthouse  purposes; 
and,  if  it  has  acquired  more  than  is  requisite  or 
desirable  for  that  purpose,  it  may  dispose  el 
the  surplus. 

[Ed.    Note.— For   other   cases,    see    Counties. 
Cent  Dig.  {{  170-173;  Dec.  Dig.  §  108. •] 

2.  Counties  (I  110*)— Govsbnxxnt— Powsbs 
OF  County  Couet. 

The  county  court  has  the  discretion  to  dis- 

g^se   of   such    surplus  ground    to    the   United 
tates  government,  for  l£e  purpose  of  a  govern* 
meat  building,  at  a  less  priot  than  could  be 


•For  other 
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realized  by  a  sale  thereof  to  individuals  for  pri- 
vate use. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  8  110.*] 

3.  Counties    (§    108*)— PBOPEdrr— Rkbtmo- 
TioN  ON  Power  of  Alienation. 

A  deed  conveying  land  to  a  county  court 
for  courthouse  purposes,  which  provides  that 
the  judicial  proceedings  for  the  county  shall  be 
held  upon  the  premises,  but  which  does  not 
expressly  provide  that  the  title  shall  revert  in 
case  the  land  should  cease  to  be  so  used,  does 
not  amount  to  a  restriction  upon  the  right  of 
alienation  by  the  county  court. 

[Ed.  Note.— For  other  cases,  sea  Counties, 
Dec.  Dig.  {  108.*] 

Brannon  and  Robinson,  JJ.,  dissenting. 

Appeal  firom  Circuit  Court,  Sammerfl 
County. 

Bill  by  A  J.  Keatley  and  others  against 
the  County  Court  of  Summers  County  and 
others.  Decree  for  defendants,  and  plain- 
tifflB  appeal.    Affirmed. 

R.  F.  Dunlap,  for  appellants.  T.  N.  Read, 
for  appellees. 

WILLIAMS,  P.  The  county  court  of  Sum- 
mers county  was  abdut  to  sell  and  convey  to 
the  United  States  government  a  portion  of 
Its  courthouse  square  in  the  city  of  Hinton 
for  the  purpose  of  erecting  thereon  a  gov- 
enmient  building,  and  plaintiffs,  who  sue  on 
behalf  of  themselves  and  all  other  taxpayers 
of  Summers  county,  seek  to  enjoin  it  from 
so  doing.  Application  for  injunction  was 
made  to  the  judge  of  the  circuit  court  of 
Summers  county,  and  he  denied  it;  later  an 
injunction  was  awarded  by  one  of  the  judg- 
es of  this  court  Thereafter  the  injunction 
was  dissolved  and  plaintiffs'  bill  dismissed 
by  the  circuit  court  of  Summers  county  in 
term,  on  the  18th  of  October,  1909,  and 
from  that  decree  plaintiffs  have  obtained 
this  appeal.  The  sole  question  presented  is. 
Has  the  county  court  power  to  dispose  of  a 
portion  of  the  public  square  on  ivhich  the 
courthouse  of  the  county  is  located? 

On  the  24th  of  November,  1874,  the  Chesa- 
peake ft  Ohio  Railway  Company,  in  order 
to  secure  the  location  of  the  courthouse  for 
Summers  county  in  the  town  of  Hinton, 
which  had  then  but  recently  been  laid  out 
as  a  town,  conveyed  a  certain  square  of 
ground  to  the  county  court,  in  consideration 
that,  within  a  reasonable  time  thereafter, 
a  courthouse  should  be  erected  thereon,  and 
the  judiciary  proceedings  of  Summers  coun- 
ty should  beheld  upon  said  premises.  Short- 
ly after  the  conveyance  was  made,  it  was 
ascertained  that  there  was  a  mistake  in  the 
description  of  the  land,  and  that  the  title 
to  the  land  really  intended  to  be  conveyed 
had  been  conveyed  to  the  Central  Land  Com- 
pany of  West  Virginia,  and  an  exchange  was 
made  between  the  county  court  and  the  said 
Central  Land  Company,  whereby  the  coun- 
ty court  obtained  title  to  the  square  of 
ground  which  the  county  court  and  the  rail- 


road company  both  thought  had  been  con- 
veyed to  it  by  its  deed. 

[3]  The  deed  from  the  Central  Land  Com- 
pany of  West  Virginia  to  the  county  court, 
which  was  made  on  the  19th  of  October, 
1876,  for  the  square  of  ground  which  the 
county  court  now  owns,  refers  to  the  afore- 
said deed  made  by  the  railroad  company,  and 
makes  the  covenants  and  conditions  therein 
contained  a  part  of  this  deed,  the  same  as 
if  they  had  been  expressly  set  out  in  the 
deed  itself.  There  is  no  express  provision 
in  this  deed  for  a  reversion  of  title  in  case 
the  land  should  cease  to  be  used  for  court- 
liouse  purposes;  and  hence  the  terms  of  the 
deed  do  not  amount  to  a  restriction  upon 
the  power  of  alienation.  Section  16  of  chaih 
ter  89,  Code  1906,  expressly  provides  that 
words  in  a  devise  or  conveyance  of  land  to 
the  county  court,  expressing  the  purpose  for 
which  it  shall  be  used,  shall  not  limit  or  im- 
pair the  power  of  the  county  court  to  dis- 
pose of  the  same  absolutely. 

The  courthouse  lot  to  a  square  of  300  feet ; 
it  is  bounded  on  all  four  sides  by  streets, 
and  is  inclosed  with  an  iron  fence;  it  is  sit- 
uate near  the  business  portion  of  the  city  of 
Hinton,  and  is  embellished  with  shade  trees 
and  walks,  and  a  fountain  near  the  center 
of  it  The  portion  which  the  county  court 
proposes  to  convey  to  the  United  States  gov- 
ernment \B  120xldO  feet  off  the  northeast 
comer  of  the  square. 

[1]  It  must  be  admitted  that  the  county 
court  is  a  municipal  corporation  created 
solely  for  governmental  purposes,  and  is  in- 
vested with  only  such  power  and  authority 
as  is  conferred  upon  it  by  statute.  But  au- 
thority may  be  conferred  as  well  by  intend- 
ment as  by  express  language.  If  a  statute 
expressly  confers  power  to  do  a  certain 
thing,  and  omits  to  mention  authority  to  do 
other  things  which  are  necessary  to  the  prop- 
er and  complete  exercise  of  the  power  ex- 
pressly given,  such  additional  power  as  may 
be  necessary  and  reasonable  for  the  accom- 
plishment of  the  purpose  expressed  is  dear- 
ly to  be  implied.  This  Is  a  familiar  rule  of 
construction.  And  does  not  section  14  of 
chapter  39,  Code  1906,  which  invests  th^ 
county  courts  with  certain  power  and  au- 
thority in  relation  to  courthouses  and  jails, 
clerks'  offices,  etc.,  in  their  respective  coun- 
ties, by  implication  and  by  reasonable  in- 
tendment, confer  upon  county  courts  the 
power  and  right  to  dispose  of  such  portions 
of  the  ground  which  they  may  have  acquir- 
ed for  courthouse  purposes  as  may  not  be 
necessary  for  the  public  use?  County  courts 
are  expressly  authorized  to  provide,  at  the 
county  seats  of  their  respective  .counties,  a 
suitable  courthouse  and  jail;  they  are  also 
authorized  to  acquire,  by  purchase  or  oth- 
erwise, so  much  land  as  may  be  requisite  or 
desirable  for  county  purposes.  The  statute 
does   not   prescribe   the   quantity   which    a 
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connty  court  may  so  acquire ;  what  tribunal, 
then,  is  to  be  the  Judge  of  how  much  is  '*req- 
ulsite  or  desirable"?  The  county  court,  of 
course.  Its  discretion  in  this  matter  is  with- 
out limitation,  and  its  Judgment  thereon  is 
not  subject  to  review.  In  the  very  nature 
of  things,  and  for  the  certain  and  conven- 
ient administration  of  the  municipal  govern- 
ment of  the  county,  it  was  necessary  for  the 
Legislature  to  vest  such  discretionary  power 
as  relates  to  the  selection  of  a  location  and 
quantity  of  ground  requisite  for  courthouse 
purposes  in  some  one  person  or  tribunal; 
and  the  Legislature  has  seen  flt  to  vest  it  in 
the  county  court 

The  statute  reads,  in  part,  as  follows:  "The 
said  court  may,  from  time  to  time,  as  may 
seem  to  them  proper,  provide,  at  the  expense 
of  the  county,  new  or  other  building  or 
buildings,  at  the  county  seat  of  their  coun- 
ty, to  be  used  for  the  courthouse  and  Jail 
or  for  either,  together  with  convenient  of- 
fices, as  aforesaid,  for  the  clerks  of  the  cir- 
cnit  and  county  courts;  and  for  that  pur- 
pose may  acquire,  by  purchase  or  otherwise, 
and  hold  any  lands,  or  land  and  buildings, 
at  the  county  seat  of  their  county,  which 
may  be  necessary,  and  may  tndose,  improve 
and  embellish  the  same;  when  such  new  or 
other  building  or  buildings  shall  be .  ready 
for  occupancy,  the  said  county  court  shall 
make  an  order  declaring  that  on  a  day  to  be 
therein  named,  the  said  new  or  other  build- 
ing or  buildings,  shall  become  the  court- 
house or  the  courthouse  and  Jail  of  their 
county,  and  shall  cause  copies  of  the  order 
to  be  posted  at  the  front  door  of  the  new 
as  well  as  of  the  old  courthouse,  at  least 
twenty  days  before  the  day  named  in  the  or- 
der; and  on  and  after  the  day  named  in  said 
order  the  said  new  or  other  building  or 
buildings  shall  be  and  become  respectively 
the  courthouse  and  Jail,  or  the  courthouse 
or  Jail,  of  said  county  in  all  respects  and 
for  all  purposes.  After  such  change  shall 
have  been  made  the  said  coimty  court  may 
sell  or  otherwise  dispose  of,  as  may  seem  to 
them  proper,  the  building,  or  buildings,  pre- 
▼iously  used  as  a  courthouse  and  Jail,  or  ei- 
ther, and  the  land  on  which  the  same  are,  or 
Either,  is  situated,  and  of  the  interest  of 
the  said  county  therein.** 

It  is  insisted  that,  inasmuch  as  the  stat- 
ute above  quoted  expressly  authorizes  the 
county  court  to  sell  or  otherwise  dispose  of 
the  old  courthouse  grounds  after  it  has  pro- 
vided a  new  courthouse,  it  cannot  dispose  of 
any  part  of  the  grounds  once  acquired  for 
courthouse  purposes,  unless  and  except  in 
case  of  a  relocation  of  the  courthouse,  and 
the  acquisition  of  new  grounds  for  that  pur- 
pose ;  that,  liaving  once  acquired  ground  for 
a  courthouse,  the  county  court  is  thereafter 
bound  to  retain  the  whole  of  it  for  all  time 
to  come,  notwithstanding  It  may  later  de- 
termine that  it  is  neither  necessary,  requi- 
site, nor  desirable  to  do  so.  This,  in  our 
opinion,  iA  entirely  too  narrow  and  too  re- 


stricted a  view  to  take  of  the  purpose  of 
the  statute.  >Such  an  interpretation  would 
constitute  the  county  court  a  veritable  court 
of  Persia,  having  no  power  or  authority  to 
correct  its  mistakes  of  Judgment,  and  no 
power  given  to  any  higher  tribunal  to  re- 
view its  action.  Such  a  construction  of  the 
law  is  not  reasonable.  The  county  court  is 
not  limited  to  any  definite  quantity  of  land 
which  it  may  acquire  for  courthouse  pur- 
poses, and  it  therefore  necessarily  follows 
that  It  must  be  the  Judge  of  how  much  is 
requisite  or  desirable.  The  amount  requi- 
site or  desirable  at  one  time,  and  under  cer- 
tain conditions,  might  not  be  requisite  or  de- 
sirable at  another  time  and  imder  different 
conditions.  The  county  court  is  the  sole 
Judge  of  that  question;  it  acts  ministerially 
in  providing  a  courthouse  and  grounds  for 
its  county,  and  Ib  vested  with  legislative  dis- 
cretion in  the  matter.  The  authority  to  ao> 
quire  so  much  land  as  is  requisite  or  desira* 
ble  for  a  certain  purpose  dearly  implies  the 
power  to  dispose  of  the  surplus,  if  more 
than  is  requisite  has  been  acquired.  We  do 
not  mean  to  intimate  that  the  county  court 
is  authorized,  or  would  be  Justified  under 
the  statute,  to  enter  into  land  speculations 
with  the  public  moneys.  It  could  not  buy 
more  land  than,  in  its  Judgment,  is  requi- 
site or  desirable  for  the  public  purpose,  sim- 
ply with  a  view  of  making  a  profit  by  a  re- 
sale of  a  portion  thereof;  but  circumstanc- 
es may  easily  arise  where  it  is  necessary  for 
a  county  court  to  acquire  more  land  than  it 
needs  for  courthouse  purposes,  in  order  to 
secure  a  good  location;  and  in  such  event 
we  clearly  think  it  would  have  the  right  to 
do  so,  and  then  to  dispose  of  such  portion 
as  is  not  desirable  for  the  public  use. 

In  the  present  case  the  land  was  granted 
to  the  county  court  by  the  railroad  company 
shortly  after  the  formation  of  Summers 
county,  and  when  the  dty  of  Hinton  was  in 
Its  infancy ;  the  purpose  of  the  grant  was  to 
secure  the  location  of  the  courthouse  at  that 
place;  and  the  quantity  of  land  conveyed  is 
more  than  two  acres.  Must  we  say  that  the 
county  court  cannot  dispose  of  any  part  of 
this  large  square,  but  is  compelled  to  hold 
on  to  every  foot  of  it,  even  though  it  may 
not  think  it  requisite  for  public  purposes, 
and  thereby  obstruct  and  prevent  the  growth 
of  the  community?  We  do  not  say  so.  We 
think  county  courts  are  given  a  larger  dis- 
cretion than  this  by  the  statute.  If  the 
county  court  should  acquire  more  land  than 
is  requisite  for  courthouse  purposes,  and  is 
compelled  to  hold  on  to  it,  there  is  no  law 
to  compel  it  to  expend  the  public  money,  in 
order  to  embellish  and  beautify  it.  Con- 
sequently it  might  happen  in  some  cases-^ 
we  do  not  intimate  that  it  would  so  happen 
in  this  case — ^that  the  county  court  would 
suffer  the  ground  to  grow  up  in  briars  and 
brambles,  and  thereby  to  become  a  very  un- 
desirable public  assets  and  such  a  condition 
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could  be  remedied  only  by  act  of  the  L^;is- 
lature. 

The  power  of  county  courts  depends  upon 
tbe  construction  of  our  own  statute;  conse- 
quently the  decisions  by  tbe  courts  of  otber 
states  in  cases  involving  the  powers  of  coun- 
ty courts  in  general  furnish  us  with  little 
light  on  the  question  with  which  we  are 
dealing.  Some  of  the  cases  cited  in  brief  of 
oounsel  relate  to  the  leasing  of  public  prop- 
erty by  county  courts  to  private  individuala 
Such  cases  are  not  in  point;  they  involve 
the  misuse  of  public  property.  The  want  of 
power  to  let  public  property  to  private  uses 
does  not  imply  a  want  of  power  to  dispose 
of  so  much  of  the  public  property  as  may 
not  be  requisite  for  the  public  use,  especial- 
ly when  the  tribunal  which  claims  the  right 
to  make  the  absolute  disposition  is  Invested 
with  the  r^t  and  power  to  acquire,  and  is 
also  the  sole  Judge  of  the  amount  that  la 
requisite  for  the  public  use.  Alleghany  Co. 
y.  Parrish,  93  Va.  615,  25  S.  B.  882,  to  which 
we  are  cited  in  brief  of  appellants,  was  de- 
cided under  a  Virginia  statute  very  differ- 
ent from  ours,  and  therefore  that  decision 
does  not  aid  us  in  ascertaining  the  powers 
of  county  courts  in  this  state  under  our  pres- 
ent statute. 

[2]  It  is  insisted  that  the  county  court  is 
proposing  to  sell  this  lot  to  the  government 
at  a  very  much  less  price  than  its  real 
value;  that  the  county  court  refused  a  bona 
fide  offer  of  $12,000,  made  by  private  Indi- 
viduals, for  the  same  lot.  But  it  is  not 
shown  for  what  purpose  the  property  would 
be  used  by  the  private  individuals,  if  sold  to 
them ;  and  we  think  the  county  court  has  the 
discretion  to  limit  the  use  which  is  to  be 
made  of  the  ground  which.it  proposes  to 
selL  It  does  not  appear  that,  if  they  were 
limited  in  the  use  of  the  property,  they  would 
give  even  as  much  as  the  United  States  gov- 
ernment proposes  to  give.  They  might  want 
it  for  a  livery  stable,  a  canning  establish- 
ment, a  manufactory,  or  some  other  purpose 
equally  as  injurious,  or  detrimental  to  the 
enjoyment,  by  the  public,  of  the  remaining 
portion  of  the  square.  The  government 
wants  the  lot  for  the  purpose  of  erecting  a 
government  building  thereon,  and  the  use 
made  of  such  buildings  is  well  known.  It 
may  very  properly  be  assumed  that  the  gov- 
ernment will  erect  a  building  on  the  lot  that 
will  be  an  ornament  to  it;  and  the  county 
court  may  have  been  influenced  by  these  con- 
siderations to  sell  it  to  the  government  at 
$5,000,  rather  than  sell  to  private  individu- 
als at  a  much  larger  price.  The  county 
court  clearly  has  the  discretion  to  do  so. 

We  find  no  error  in  the  decree  appealed 
from,  and  it  will  be  affirmed.    • 

On  Rehearing. 

After  a  careful  reconsideration  of  this 
^a8e,  and  an  examination  of  the  authorities 
to  which  we  have  been  cited,  we  see  no  rea- 
ion  for  changing  c\|ar  former  decision.    Al- 


legheny County  y.  Parrish,  93  Va.  615,  25  S. 
E2.  882,  is  not  in  point.  That  case  was  con- 
trolled by  a  very  different  statute  from  the 
one  which  we  are  now  considering.  The  Vir- 
ginia statute  authorized  the  county  court  to 
acquire  as  much  as  two  acres  for  courthouse 
purposes,  and  gave  express  direction  as  to 
how  that  portion  of  the  ground  not  occupied 
by  courthouse,  clerk's  office,  and  Jail  should  be 
used.  This,  of  course,  affected  as  much  as 
two  acres  with  a  public  use,  and  negatived 
the  authority  of  the  county  court  to  dispose 
of  any  part  of  it  In  that  case  the  county 
court  of  Allegheny  county  had  less  than  two 
acres  and  attempted  to  dispose  of  a  part  of  it 
If  it  had  had  more  than  two  acres,  and  had 
attempted  to  dispose  of  the  excess  above  two 
acres,  the  case  would  have  been  more  anal- 
ogous to  the  present  one.  But,  in  view  of 
the  Virginia  statute,  the  case  Is  not  in  point 
Our  statute  vests  discretion  in  the  county 
court  to  determine  the  quantity  of  land  "req- 
uisite or  desirable,"  and  such  discretion  nec- 
essarily implies  power  to  add  to  what  land  It 
may  already  have,  or  to  dispose  of  t£e  sur- 
plus, if  it  has  too  much.  Suppose,  for  in- 
stance, the  county  court  should  accept  a  con- 
veyance for  more  land  than  it  should  think 
requisite  or  desirable  for  courthouse  pur- 
poses, say  ten  acres;  is  it  compelled  to  retain 
it  all  for  the  public  use?  Is  it  forever  bound, 
by  accepting  the  deed,  to  hold  it  all  for  the 
public  use,  even  though  It  may  not  think  it 
requisite  or  desirable?  Certainly  not  Such 
a  view  is  wholly  Inconsistent  with  the  power, 
the  discretion,  expressly  given,  which  is  a 
continuous  one.  Whenever  the  county  court 
may  determine  that  It  holds  more  land  than 
is  requisite  or  desirable,  such  determination, 
at  once,  relieves  the  surplus  of  the  tmbllc 
trust,  and  it  may  be  disposed  of.  The  coun- 
ty court  is,  as  it  were,  a  trustee,  with  power 
to  determine  how  much  land  shall  be  req- 
uisite or  desirable  for  the  trust  purposes. 

We  find  very  little  authority  directly  In 
point,  because  the  powers  of  county  courts 
depend  upon  statutes  which  are  different  in 
nearly  every  state  of  the  Union.  Under  a 
statute  of  Illinois,  which  vests  no  greater 
power  in  the  board  of  supervisors  of  the  coun- 
ty than  is  given  to  county  courts  by  the  stat- 
ute of  our  own  state,  the  Supreme  Court  of 
that  state,  in  Board  of  Supervisors,  etc,  v. 
Patterson,  56  111.  Ill,  held:  '*The  proper 
constituted  authorities  of  a  county  have  the 
power,  under  the  statute,  to  sell  and  convey 
real  estate  owned  by  the  county,  'although 
such  real  estate  may  have  been  purchased 
for  the  purpose  of  erecting  thereon  a  court- 
house and  other  county  buildings."  See, 
also,  Lyman  v.  Gedney,  114  UL  888,  29  N.  E. 
282,  55  Am.  Rep.  871;  ll.Cyc.  462;  Reynold's 
Heirs  V.  Commissioners,  etc.,  5  Ohio,  204. 

We  admit  the  proposition,  so  ably  discussed 
by  counsel  for  appellants,  that  the  county 
court  has  only  such  powers  as  are  eocpressly 
conferred  upon  It  by  the  Legislature,  and 
such  as  are  necessarily  implied  in  the  foil 
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and  proper  exercise  of  those  x)owers  express- 
ly given.  But  the  point  is,  as  we  see  it,  that 
the  power  of  the  county  court  to  dispose  of 
whatever  land  it  may  determine  is  not  req- 
uisite or  desirable  for  the  public  use,  is  dear- 
ly and  necessarily  implied  from  the  express 
grant  of  power  to  determine  without  re- 
striction or  limitation,  not  once  for  all,  but 
as  changing  conditions  may  make  it  neces- 
sary, how  much  is  requisite  or  desirable.  Of 
course,  the  court  would  have  no  right  to  re- 
tain the  ground  and  let  It  for  private  uses. 
Such  would  be  a  misuse  of  it,  and  a  violation 
of  the  trust,  for  to  retain  the  property  would 
be,  in  effect,  to  say  that  it  is  requisite  or  de- 
sirable for  public  purposes,  and  it  would  con- 
tinue to  be  affected  with  a  public  use,  a  pub- 
lic trust,  and  it  could  not  be  held  for  one 
purpose,  and  the  use,  at  the  same  time,  di- 
verted to  another. 

Nearly  all  the  cases  dted  by  counsel,  and 
by  Judges  BBANNON  and  BOBINSON  in 
their  dissenting  opinion,  involve  the  misuse 
of  property,  not  the  discretion  of  the  county 
court  to  determine  how  much  Is  requisite  or 
desirable  for  the  public  use,  and  are,  there- 
fore, not  in  point  Herold  v.  Board  of  Edu- 
cation, 65  W.  Va.  765,  65  S.  B.  102,  31  L.  B. 
A.  (N.  S.)  588,  on  which  they  rely,  more  es- 
pecially, as  controlling  this  case,  we  admit  is 
more  nearly  in  point  than  any  other  case  to 
which  our  attention  has  been  called.  But,  In 
our  view,  that  case  does  not  touch  the  point 
which  we  have  herein  decided.  That  case  in- 
volved the  misuse  of  public  property.  The 
board  of  education,  still  holding  onto  a 
schoolhouse  lot  for  school  purposes,  had 
leased  it  for  oil  development,  a  dear  case  of 
misuse  of  public  property. 

The  decree  will  be  affirmed. 

BBANNON,  X  (dissenting).  Judge  BOB- 
INSON and  I  dissent.  We  hold  that  a  coun- 
ty cannot,  without  spedal  legislation,  sell 
land  acquired  for  the  site  of  a  courthouse 
and  occupied  therefor.  A  county  is  a  local 
organization,  created  by  the  state  for  limited 
purposes  of  government.  The  opinion  by 
Judge  Woods,  in  Bank  v.  Lewis  County,  28 
W.  Va.  at  page  286,  states  the  law  thus: 
"The  distinction  between  municipal  corpo- 
rations proper,  such  as  dties  and  towns  cre- 
ated by  sp^ial  charters  or  by  general  laws, 
and  involuntary  quasi  corporations,  such  as 
counties,  is  this:  The  former  are  called  in- 
to existence  by  the  consent  of  the  persons 
composing  them  for  the  formation  of  their 
own  local,  private  advantage  and  conven- 
ience; while  counties  are  at  most  local  or- 
ganizations, which  for  the  purpose  of  dvil 
administration  are  invested  with  a  few  func- 
tions of  a  corporate  .existence,  created  almost 
exclusivdy  with  a  view  to  the  policy  of  the 
state  at  large  in  the  administration  of  jus- 
tice, the  support  of  the  poor,  and  the  estab- 
lishment and  repair  of  public  highways.  The 
public  statutes  confer  on  them  all  the  powers 
they  possess,  prescribe  all  the  duties  they 


own,  and  enforce  all  the  liabilities  to  which 
they  are  subject  As  corporate  bodies  of  lim- 
ited powers,  they  rank  very  low  down  in  the 
grade  of  corporate  existence,  and  hence  they 
are  often  called  'quasi  corporations.'  1  Dill. 
Mun.  Ck>rporations,  {{  18,  25.  In  the  con- 
struction of  the  powers  granted  to  them,  the 
courts  adopt  a  strict,  rather  than  a  liberal, 
construction ;  the  rule  being  that  where  any 
ambiguity  or  doubt  exists,  arising  out  of 
the  terms  used  by  the  Legislature,  it  must 
be  resolved  in  favor  of  the  public" 

The  county  Is  not  a  trading  corporation. 
Such  property  is  held  by  the  county  in  trust 
for  the  public  use,  and  Is  not  invested  in 
the  county  for  bargain  and  sale.  Such  is 
the  prlndple  held  in  Foley  y.  County  Court 
54  W.  Va.  16,  46  S.  E.  246.  All  the  author- 
ities say  this.  I  insist  that  the  case  of  Her- 
ald V.  Board  of  Education,  65  W.  Ya.  765, 
65  S.  O.  102,  is  decisive  of  this  case  in  prln- 
dple. I  appeal  to  the  authorities  there  given 
as  sustaining  the  position  of  Judge  BOBIN- 
SON and  myself.  It  holds  that  a  board  of 
education  is  a  quasi  public  corporation,  ex- 
isting only  by  statute,  having  only  the  pow- 
ers given  by  statute,  and  such  implied  pow- 
ers as  are  absolutely  necessary  to  execute 
express  powers,  and  cannot  engage  in  busi- 
ness, or  make  contracts  outside  of  its  func- 
tion touching  education.  We  held  that  it 
could  not  lease  a  schoolhouse  lot  for  produc- 
tion of  oil  and  gas.  Speaking  of  property 
held  by  a  county  for  public  use,  the  Supreme 
Court  of  the  United  States  said,  in  Meri- 
wether V.  Jarrett  on  page  513  of  102  U.  S. 
(26  L.  Ed.  197):  "It  holds  them  for  public 
use,  and  to  no  other  use  can  they  be  appro- 
priated without  special  legislation."  In 
County  of  Alleghany  v.  Parrish,  93  Va.  615, 
25  S.  E.  882,  it  was  held:  ''County  courts  had 
no  authority,  either  under  the  Code  of  1819 
(1  Bev.  Code,  c.  71,  6  16),  or  the  Code  of  1849, 
c.  50,  I  1,  to  authorize  or  permit  the  use  of 
lands  acquired  for  a  courthouse,  jail,  and 
other  public  buildings  for  any  other  purpose 
than  those  mentioned  in  the  Codes.  The 
power  of  acquisition  was  for  a  special  pur- 
pose, and  the  use  was  confined  to  the  purpose 
for  which  authority  to  acquire  was  given, 
and  subject  to  the  restrictioDS  Imposed;  and 
it  \b  Immaterial  whether  the  land  was  ac- 
quired by  gift,  or  purchase,  if  held  under 
the  general  law.  The  use  to  which  the  court 
was  required  to  put  the  land  exhausted  the 
purposes  for  which  it  could  be  used.  It  had 
no  authority  to  authorize  the  erection  of  a 
law  office  on  the  land  upon  payment  of  a 
ground  rent"  We  find  that  11  Cyc  465,  con- 
ceding the  power  of  counties  to  sell  prop- 
erty owned  by  it  for  private  use,  says :  "This 
power,  however,  is  subject  to  the  limitation 
that  a  county  cannot  alienate  or  dispose  of, 
for  its  own  benefit,  property  dedicated  to  or 
held  by  it  in  trust  for  the  public  use." 

This  subject  is  reviewed  in  Parrish  v.  Gkid* 
dis,  34  La.  Ann.  928,  holding  as  follows: 
"Property  donated  to  a  parish  in  fee  simple. 
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for  its  .use  and  benefit,  and  npon  which  a 
courtliouse  was  built  and  used,  cannot  be  le- . 
gaily  sold  under  a  police  jury  ordinance,  al- 
though the  parish  seat  being  changed  the 
building  was  abandoned  and  threatened  go- 
ing to  ruin.  Such  sale  having  been  made 
without  legislative  authority  is  a  nullity,  and 
80  conveyed  no  title.  Real  property  thus 
dedicated  to  public  use  becomes  extra  com- 
mercium,  and  none  but  the  sovereign  can 
ever  place  it  once  more  susceptible  of  private 
ownership."  The  court  said  it  could  never 
lose  Its  public  character  without  the  action 
of  the  sovereign  power.  "A  grant  or  dedica- 
tion of  land  to  use  of  the  town  removes  it 
from  commerce  and  individual  appropria- 
tion." Lewis  v.  San  Antonio,  7  Tex.  290. 
Roberts  v.  City,  92  Ky.  95,  17  S.  W.  216, 
13  L.  R.  A.  844,  held  that  the  city  of  Louis- 
ville could  not  alienate  wharf  land.  *'Jus 
disponendl  is  not  incident  to  the  ownership 
of  property  as  a  public  trust"  Roper  v.  Mc- 
Whorter,  77  Va.  214.  Municipal  Corpora- 
tions cannot  sell  public  property.  Dillon, 
Munic  Corp.  S8  575,  650.  *'A  county  is  not 
a  municipal  corporation,  proper,  but  only  a 
iiuasi  corporation,  and  as  such  has  no  power 
to  sell  land  not  applied  to  a  public  use.**  Jef- 
ferson V.  Grafton,  74  Miss.  435,  21  South. 
247,  36  L.  R.  A.  798,  60  Am.  St  Rep.  516. 
The  Mississippi  court  in  that  case  denied  the 
power  even  as  to  property  not  used  for  pub- 
lic purposes.  In  a  note  to  that  case  are 
authorities  showing  that  a  county  cannot 
sell  property  used  for  public  purposes.  These 
authorities,  and  many  others,  say  that  such 
property  is  held  in  public  trust,  and  from 
that  very  fact  cannot  be  sold,  even  not  con- 
sidering the  limited  power  of  a  county,  be- 
cause it  is  for  public  purposes,  which  would 
be  defeated  by  sale.  But  why  quote  more 
authority  for  this  position?  See  the  host  of 
cases  cited  for  the  proposition  supporting 
the  text  of  Tiedeman,  Mimic.  Corp.  |  208. 

But  there  is  another  consideration.  It 
arises  out  of  the  nature  of  a  county.  It  has 
not  general  powers.  In  60  Am.  8t  Rep.  520, 
we  find  the  law  generally  thus  laid  down: 
^'Counties  are  municipal  corporations  created 
for  the  purpose  of  convenient  local  govern- 
ment, and  possess  only  such  powers  as  are 
conferred  upon  them  by  law.  They  must  be 
called  quasi  municipal  corporations,  and 
their  corporate  powers  are  more  limited  than 
those  of  incorporated  cities  and  towns.  Ste- 
vens y.  St  Mary's  Training  School,  144  111. 
336  [32  N.  E.  962,  18  L.  It  A.  832],  86  Am. 
St  Rep.  438,  and  note.  See  monographic 
note  to  Leake  v.  Lacey,  51  Am.  St  Rep.  119." 
Judge  Woods  said,  in  Bank  v.  County,  28  W. 
Va.  286:  "As  corporate  bodies  of  limited 
power,  they  rank  very  low  in  the  grade  of 
corporate  existence."  He  there  distinguished 
them  from  municipal  corporations.  They 
have  not  the  powers  of  municipal  corpora- 
tions, and  we  have  seen  that  municipal  cor- 
porations cannot  sell  the  public  property.  ''A 
county  acts  wholly  under  a  delegated  au- 


thority, and  can  exercise  no  power  wMch  is 
not  in  express  terms  or  by  fair  implication 
conferred  upon  it"  Thompson  v.  Lee  Coun- 
ty, 3  Wall.  327,  330,  18  L.  Ed.  177.  "The 
county  court  is  a  corporation  created  by 
statute,  and  can  only  do  such  things  as  are 
authorized  by  law,  and  in  the  mode  prescrib- 
ed." Goshom  V.  County  Court  42  W.  Va. 
735,  26  S.  E.  452.  I  have  said  that  a  county 
court  is  not  a  business,  trading  corporation. 
Its  powers  are  derived  from  the  Constitution 
and  statute.  It  is  not  a  trader  in  the  real 
estate  market  There  is  no  power  given  it 
in  the  statute  to  sell  the  public  property; 
it  cannot  be  Implied,  first,  because  it  is 
against  public  ];)olicy  to  sell  the  public  prop- 
erty; and,  second,  because  a  county  is  only 
a  kind  of  a  corporation,  of  low  degree  as  to 
power.  In  Supervisors  ▼.  Gorrell,  20  Grat 
(Va.)  484,  it  was  seriously  questioned  wheth- 
er a  county  court  could  sell  a  courthouse  lot 
though  no  longer  needed  upon  removal  of  the 
courthouse.  It  was  so  serious  a  question 
that  the  Legislature  of  our  state  provided  a 
statute,  now  found  In  chapter  39,  section  14, 
Code  1906,  authorizing  the  county  to  sell  the. 
courthouse  land  upon  a  change  of  location  6f 
the  courthouse.  This-  impliedly  forbids  sale 
under  any  other  circumstance.  "The  lands 
belonging  to  a  county  can  be  sold  and  con- 
veyed only  in  the  manner  pointed  out  by 
statute."  7  Am.  dc  Eng.  Ency.  L.  937.  "Pro- 
ceedings of  Public  Bodies.  Counties.  There 
is  no  principle  more  firmly  established  or 
resting  on  sounder  reasons  than  the  rule 
which  requires  public  bodies,  when  acting  un- 
der special  powers,  to  act  strictly  within  the 
conditions  prescribed."  Douglas  County  v. 
KeUar,  43  Neb.  685,  62  N.  W.  60. 

I  would  not  give  county  courts  this  im- 
portant power  by  mere  implication.  To  do 
so  would  militate  against  public  policy. 
There  is  a  sentiment  that  should  not  be  lost 
sight  of,  in  addition  to  the  practical.  The 
courthouse  land  was  acquired  to  be  held  for 
generation  after  generation.  Because  bo 
much  ground  may  not  be  needed  just  now, 
those  who  come  after  will  surely  need  it 
Lots  are  sold  from  it  High  houses  and 
noisy  manufactories  are  built  up  against  or 
close  to  the  courthouse,  shutting  off  light  and 
air  and  producing  noise.  In  the  Virginias, 
as  elsewhere,  the  court  green  is  historic  and 
sacred.  Upon  it  generations  gone  have  met 
from  all  parts  of  the  county  In  social  and 
friendly  intercourse.  A  great  place  for  the 
communion  of  the  people.  Upon  its  green 
grass,  under  the  shade  of  its  trees,  our  peo- 
ple have  thus  met  time  out  of  mind,  and 
rested  during  the  sessions  of  the  courts. 
Suitors,  jurors,  witnesses,  instead  of  being 
tied  down  to  benches  in  the  hot  crowded 
courtroom,  repair  there  to  await  the  crier's 
call.  There,  too,  the  children  play.  It  is  a 
park  for  the  poor,  who  have  not  the  rich 
man's  lawn.  And  where  shall  be  held,  in  the 
hot  summer,  those  great  meetings  of  the  peo- 
ple in  the  political  canvass  to  hear  the  ora- 


712 


78  SOUTHEASTERN,  REPOBTEB 


(W.Vt. 


tors?  How  raluable  within  the  experience 
of  all  of  us  Is  the  courthouse  ground  for 
this  Important  purpose.  Away  goes  the  old 
court  green.  Commerce  Is  taking  even  it 
away* 

Later,  I  find  Mcllhinny  v.  Trenton,  148 
Mich.  380,  111  N.  W.  1083,  10  L.  R.  A.  (N.  S.) 
623,  118  Am.  St.  Rep.  583,  12  Ann.  Cas.  23, 
and  Peters  v.  City  of  St  Louis,  226  Mo.  62, 
125  S.  W.  1134,  21  Ann.  Cas.  1069,  and  notes, 
which  will  support  this  opinion. 

(70  W.  Va.  218) 

SHEPHERD  ▼.  CRATG. 

(Snpreme  Court  of  Appeals  of  West  Virginia. 

Jan.  23,  1912.) 

(8yllahti9  hy  the  Court  J 

Equitt  (§  22*)— Suit  Aqainsz  Exboutor^ 
Equitable  Jubisdiction. 

The  bill  by  a  general  creditor  against  the 
administrator  of  a  decedent's  estate,  alleging 
as  the  only  grounds  for  equitable  relief  that 
decedent  died  leaving  considerable  i>ersonal  es- 
tate, more  than  sufficient  to  pay  plaintiff's  debt, 
that  the  defendant,  the  sole  heir,  has  appro- 
priated all  the  estate  of  decedent  to  his  own 
use;  that  he  has  sold  and  conveyed  a  part  of 
the  real  estate  of  which  the  decedent  died  seiz- 
ed and  |)ossessed,  and  which  prays  simply, 
that  provision  be  made  for  payment  of  plain- 
tiff's debt  out  of  said  estate,  for  a  reference  to 
a  commissioner,  for  a  convention  of  creditors, 
and  for  general  relief,  is  bad  on  demurrer,  as 
showing  no  sufficient  grounds  for  equity  juris- 
diction. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent.  Dig.  S§  51>62;    Dea  Dig.  ft  22.*] 

Appeal  from  Circuit  Court,  Nicholas 
County. 

Bill  by  Nellie  Shepherd  against  John  H. 
Craig.  Decree  for  complainant,  and  defend- 
ant appeals.    Reversed  and  remanded. 

G.  G.  Duff  and  W.  G.  Brown,  for  appel- 
lant   Alderson  dc  Breckenridge,  for  appellee. 

MILLER,  J.  On  appeal  from  a  final  de- 
cree adjudicating  the  principles  of  the  cause, 
Craig,  administrator  and  appellant,  first, 
challenges  the  correctness  of  the  decree  be- 
low overruling  his  demurrer  to  the  bill. 

The  demurrer  was  a  general  one;  but  in 
the  brief  of  counsel  two  points  are  made 
here:  (1)  Want  of  equity,  and;  (2)  want  of 
parties. 

Plaintiff  alleges  that  she  is  a  creditor  of 
the  estate  of  George  Craig,  deceased,  de- 
fendant's intestate,  to  the  amount  of  two 
hundred  and  fifty  dollars;  that  defendant, 
his  administrator,  who  was  duly  appointed 
and  qualified  by  giving  bond,  &c.,  is  also  de- 
cedent's sole  heir.  She  further  alleges  that 
she  is  not  otherwise  advised  as  to  the  in- 
debtedness of  said  estate. 

The  only  other  grounds  for  equitable  re- 
lief alleged  are,  first,  that  decedent  died 
leaving  considerable  personal  estate,  and 
more  than  sufficient  to  pay  plaintiff's  said 
debt,  but  that  defendant  has  appropriated 
to  his  own  use  all  the  estate  of  which  de- 
cedent died  seized  or  possessed  and  refuses 


to  pay  plaintiff ;  second,  that  said  decedent, 
being  also  seized  and  possessed  of  three  par- 
cels of  real  estate  or  undivided  interests 
therein,  defendant  since  his  death  had  con- 
veyed two  of  said  parcels  to  certain  persons 
named,  but  not  made  parties  to  the  bill. 

And  the  prayer  of  the  bill  is  that  proyision 
be  made  for  payment  to  plaintiff  of  her  said 
debts  out  of  the  estate  of  decedent;  for  a 
reference  to  a  commissioner  to  settle  the 
accounts  of  the  administrator;  for  a  con- 
vention of  creditors,  and  for  general  relief. 

Is  the  bill  good  on  demurrer?  We  think  it 
Is  not,  and  that  the  demurrer  should  have 
been  sustained.  Plaintiff  was  simply  a  gen- 
eral creditor,  her  debt  not  reduced  to  judg- 
ment, either  against  decedent  In  his  life 
time,  or  against  his  administrator  after  his 
death.  There  Is  no  allegation  that  there 
are  other  debts;  or  that  defendant,  admin- 
istrator and  sole  heir,  is  insolvent;  or  that 
he  has  failed  to  make  and  return  an  inven- 
tory of  the  personal  estate;  or  to  settle  his 
fiduciary  accounts,  or  that  he  has  neglected 
to  perform  any  other  duty  devolved  upon 
him  by  law;  nor  that  by  appropriating  said 
estate  to  his  own  use  he  has  misappropriated 
the  same,  except  that  he  has  refused  to  pay 
plaintiff's  claim.  If  plaintiff  has  no  valid 
debt  It  is  not  only  his  right  but  his  duty  to 
refuse  to  pay  it  There  is  no  allegation  of 
concealment  of  assets,  or  the  necessity  for 
discovery,  nor  any  prayer  for  such  relief. 

What  are  the  rights  of  a  creditor  of  a  de- 
cedent's estate,  and  when  and  upon  what 
grounds  he  may  go  into  a  court  of  equity, 
and  what  allegations  are  necessary  to  give  a 
court  of  equity  jurisdiction  in  such  cases, 
have  been  the  subject  of  numerous  prior  de- 
cisions of  this  court,  and  it  Is  wholly  unnec- 
essary to  reconsider  the  points  adjudicated 
or  to  review  those  cases.  We  refer  more 
particularly  to  Poling  y.  Huffman,  39  W. 
Va.  320,  19  S.  E.  421,  Hale  y.  White.  47  W. 
Va.  700,  35  S.  B.  884,  McConaughey  &  Co. 
v.  Bennett's  Ex'r,  50  W.  Va.  172,  180,  40 
S.  E.  540,  Price  y.  Laing,  67  W.  Va.  373,  68 
S.  E.  24,  and  Gooch  v.  Gooch,  73  S.  E.  56. 

The  principle  controlling  this  case  was  dis- 
tinctly decided  In  Price  v.  Laing,  point  1 
of  the  syllabus,  yiz.*  "A  general  creditor  of 
a  deceased  person  cannot  maintain  a  bill  in 
equity  against  the  personal  representative^ 
to  charge,  in  his  hands,  [the  personal  estate 
only,  without  showing  some  ground  of  equi- 
ty jurisdiction,  such  as  inadequacy  of  the 
legal  remedies,  inability  to  obtain  satisfac- 
tion of  his  debt  by  pursuit  thereof  to  judg- 
ment and  execution,  or  necessity  for  dis- 
covery." In  Hale  v.  White,  supra,  the  third 
point  of  the  syllabus  is:  '* Where  the  bill 
shows  that  the  estate  is  solvent  and  the 
assets  superabundant,  the  mere  pretext  of 
the  want  of  discovery  will  not  give  equita- 
ble jurisdiction  against  a  personal  repre- 
sentative who  is  not  shown  to  have  neglect- 
ed any  of  the  statutory  requirements  relat- 
ing to  his  duties  as  such  representative  to 
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the  injury  of  the  plaintiff.**  Tested  by  these 
decisions  the  bill  is  clearly  bad,  to  say  noth- 
ing of  the  defect  of  want  of  parties  already 
alluded  to. 

Onr  opinion,  therefore,  is  to  reverse  the 
decree  appealed  from,  sustain  the  demurrer 
to  the  biU,  and  to  remand  the  cause  to  the 
circuit  court,  with  leave  to  plaintiff  to 
amend  her  bill  if  she  can  do  so  in  accord- 
ance with  the  principles  of  the  cases  cited, 
in  a  reasonable  time,. and  if  so  advised;  oth- 
erwise to  dismiss  the  bill  without  prejudice, 
and  it  will  be  so  ordered. 


(70  W.  Va.  zm 

HANGER  et  al.  v.  CHESAPEAKB  &  O. 

RY.  CO. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  23,  1912.) 

(8yUaJ>u9  hy  the  Court,) 

1.  Raii.boa.ds    (I   415*)  —  Operation— In ju- 
BiEs  to  Animals  on  Tsack  — Cabb  Rs- 

QUIBED. 

It  is  negligence  per  se  for  a  railroad  com- 
pany, in  the  night  time,  to  run  an  engine  back- 
wards over  its  main  track  withoat  a  proper 
headlight  on  the  tender  sufficient  to  enable  the 
enginemen,  in  the  exercise  of  reasonable  and 
ordinary  care,  to  see  ahead  a  reasonable  dis- 
tance, 80  as  to  avoid  doing  injury  to  dumb  ani- 
mals astray  upon  the  track. 

[Ed.  Note.~For  other  cases,  see  Railroads, 
Cent  Dig.  {§  1470-1482;  Dec.  Dig.  S  415.*1 

2.  New  Tbiajl  ({  70*)— Sufficiency  of  Evi- 
dence. 

Where  a  railroad  company  in  so  operat- 
ing an  engine,  in  the  night  tmie,  runs  over  and 
kills  a  horse  astray  upon  its  track,  and  the 
evidence  is  such  that  the  jury  may  reasonably 
infer  that  had  there  been  a  proper  headlight 
on  the  tender  in  front  of  the  moving  train  the 
enginemen,  in  the  ezerdse  of  due  and  reason- 
able care,  would  probably  have  discovered  the 
horse  on  the  track  in  time  to  avoid  injuring 
him,  the  question  of  negligence  is  one  of  mixed 
law  and  fact  for  the  jury,  and  the  court  should 
not  for  want  of  sufficient  evidence  to  support 
it  set  aside  a  verdict  in  favor  of  the  owner  of 
the  horse,  and  award  defendant  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent.  Dig.  {{  142,  143;  Dec  Dig.  i  70.*] 

# 

Error  to  Circuit  Court,  Fayette  County.  ' 
Action  by  K.  El  Hanger  and  others,  part- 
ners under  the  firm  name  of  Hanger  Bros., 
against  the  Chesapeake  ft  Ohio  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiffs 
bring  error.     Reversed  and  rendered. 

Osenton  &  Horan,  for  plaintiffs  in  error. 
Simms,  Enslow,  Fitzpatrick  &  Baker,  for  de- 
fendant in  error. 

MILLER,  J.  Plaintiffs  seek  reversal  of 
the  judgment  below,  on  appeal  from  the 
judgment  of  a  justice,  setting  aside  the  ver- 
dict of  the  jury  in  their  favor,  for  one  hun- 
dred and  seventy  five  dollars,  and  awarding 
defendant  a  new  trial. 

The  action  begun  before  a  justice  was  for 
damages  for  alleged  negligence  of  defendant 
in  killing  plaintiffs'  horse. 

One  of  the  questions  presented  in  the  court 


below,  on  the  evidence,  and  by  Instmctioiis 
to  the  jury  proposed  by  defendant,  and  in 
the  petition  filed  in  this  court,  is  whether  the 
alleged  negligence,  if  any,  In  killing  the  horse 
was  that  of  the  defendant  or  of  the  White 
Oak  Railway  Company,  operating  the  engine 
and  cars  that  killed  the  horse. 

The  evidence  shows  that  the  railway  track 
where  the  killing  occurred,  the  engine,  and 
at  least  one  of  the  cars  b^onged  to  the  de- 
fendant company,  and  that  the  movement  of 
the  train  over  said  track  was  controlled  by 
the  train  dispatcher  of  defendant  company 
at  Hinton.  There  is  evidence  that  after  the 
horse  was  killed  servants  of  the  defendant 
company  took  charge  of  its  carcass  and  bur- 
led it,  and  that  when  other  animals  had  been 
killed  on  the  same  branch  the  defendant  set- 
tled the  damages.  The  point  does  not  seem 
to  be  relied  on  in  argument  here  and  we 
think  we  may  properly  regard  it  as  having 
been  abandoned. 

[1]  The  main  question  presented  is,  wheth- 
er it  is  negligence  per  se  for  a  railroad  com- 
pany in  the  night  time  to  run  an  engine 
backwards  over  its  main  track,  as  was  done 
in  this  case,  without  a  proper  headlight  on 
the  tender  sufficient  to  enable  the  engine- 
men,  in  the  exercise  of  reasonable  and  ordl* 
nary  care,  to  see  ahead  a  reasonable  dis- 
tance and  to  avoid  doing  Injury  to  dumb 
animals  astray  upon  the  track?  It  is  con* 
ceded  that  the  horse  was  not  killed  at  a 
public  crossing,  and  that  it  was  a  trespasser 
on  the  defendant's  right  of  way,  and  that 
defendant  owed  it  no  duty  except  to  obsenre 
ordinary  care  to  not  wantonly  and  willfully 
run  it  down  and  kill  it  That  this  measure 
of  duty  is  Imposed  by  law  upon  a  railway 
company  with  respect  to  stock  astray  upon 
its  private  right  of  way  is  fully  established 
by  prior  decisions  of  this  court  Layne  v. 
Ohio  River  R.  Co.,  35  W.  Va.  439,  14  S.  Bl 
123,  and  the  cases  cited  and  reviewed  therein. 

This  and  other  cases^  with  no  less  exact- 
ness, we  think,  require  of  a  railroad  com- 
pany and  its  servants  operating  its  trains^ 
that  they  use  like  ordinary  care  in  providing 
the  means  of  discovering  such  stock  on  its 
track.  Does  this  rule  require  of  a  railroad 
company  operating  trains  at  night,  to  equip 
its  engines  or  cars  with  reasonably  sufficient 
headlights  and  other  appliances  necessary  to 
avoid  doing  injury  to  trespassing  animals? 
It  would  clearly  be  negligence  giving  a  pas- 
senger injured  thereby  right  of  action.  But 
will  it  give  right  of  action  to  the  owner  of 
animals  killed  by  such  negligence?  By  de- 
fendant's instruction  number  8,  given,  the 
court  below,  in  substance,  told  the  jury  that 
the  railway  company  was  not  negligent  in 
not  having  a  headlight  on  the  engine  which 
ran  over  and  killed  plaintiffs'  horse,  unless 
the  killing  took  place  at  a  public  crossing. 
As  it  was  not  killed  at  a  public  crossing  the 
practical  effect  of  the  instruction,  therefore^ 
was  to  tell  the  jury  that  defendant  was  not 
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negligent,  and  not  liable.    The  Jury  evident- 1 
1:^   did  not  regard  the  instruction,  for  they 
found  a  verdict  for  plaintiffs  notwithstanding 
the  instruction. 

In  discussing  the  rule  requiring  of  a  rail- 
way company  ordinary  care  and  precaution 
to  discover  animals  on  its  track  and  right  of 
way,  8   Elliott  on  Railroads,  section  1205, 
supported  by  numerous  decisions  cited,  says: 
*'It  is  held  to  be  the  duty  of  the  company  to 
use  care  to  equip  its  locomotives  with  such 
'  headlights  as  would  render  a  lookout  effec- 
tive."   And  in  section  1206  this  writer  says: 
'The  company  is  bound  to  use  ordinary  care 
to  prevent  injuries  to  animals  and  where  or- 
dinary care  requires  the  use  of  signals  the 
company  may  be  guilty  of  negligence  in  omit- 
ting them  although  they  are  not  required  by 
statute."     In  Layne  v.  Railroad  Co.,  supra, 
it  is  also  held  that  the  servants  of  a  railway 
company  are  ''equally  bound  to  adopt  the  or- 
dinary precaution  to  discover  danger  as  to 
avoid    its    consequences    after    it    becomes 
known."     Our  case  of  Kirk  v.  N.  &  W.  R. 
Ck).,  41  W.  Va.  722,  24  S.  E.  639,  32  L.  R.  A. 
416,  66  Am.  St  Rep.  899,  says:  "If  the  serv- 
ants of  a  railroad  company  in  charge  of  a 
train,  by  exercise  of  ordinary  care,  can  see 
and  save  domestic  animals  which  have  wan- 
dered on  the  railroad,  it  is  their  duty  to  do 
so;  but  this  duty  must  be  exercised  consist- 
ently with  the  paramount  duties  they  owe 
to  the  passengers  on  the  train  under  their 
charge."    What  rule  of  reason  or  policy  then 
could  excuse  a  railway  company,  operating 
trains  at  night,  from  equipping  its  engines 
with  proper  headlights  to  aid  its  servants  in 
the  performance  of  their  duty?    If  It  is  the 
duty  of  its  servants  by  the  exercise  of  or- 
dinary care,  to  see  and  endeavor  to  save  such 
animals,  astray  upon  its  track,  there  must 
certainly  be  a  corresponding  duty  on  the  part 
of  a  railway  company  to  use  ordinary  care  in 
providing  its  trains  with  sufficient  headlights 
in  aid   thereof.     The  proposition  seems  so 
fundamental  and  self  evident  as  not  to  re- 
quire further  elaboration.     It  is  sustained 
not  only  by  the  authorities  already  referred 
to,  but  by  83  Cyc  1218,  and  cases  cited  in 
note  67. 

As  opposed  to  this  rule  defendant's  counsel 
cite  and  rely  on  Melton  v.  Railroad  Co.,  64 
W.  Va.  168,  61  S.  B.  39,  point  2  of  the  sylla- 
bus, saying:  "Signals  or  lights  or  watchmen 
are  not  required  on  a  backing  train  elsewhere 
than  at  public  crossings  to  warn  trespassers 
using  the  track  for  their  own  convenience  as 
a  foot  path."  Does  this  rule,  applicable  to 
persons  using  the  track,  affirmed  in  this  and 
in  the  prior  decisions  cited,  apply  also  to 
dumb  animals?  In  Melton  y.  Railroad  Ck)., 
the  fact  is  emphasized  that  it  was  not  claim- 
ed that  the  trainmen  saw  or  could  have  seen 
Myers,  the  deceased,  before  hitting  him  with 
the  backing  engine.  In  Huff  v.  C.  &  O.  Ry. 
Co.,  48  W.  Va.  46,  35  S.  B.  866,  the  same 
rule  was  applied  to  a  trespasser  in  the  yards 
of  the  defendant  company.  It  is  there  held 
that  unless  guilty  of  wanton  or  gross  neg- 


ligence a  railroad  company  can  not  be  held 
liable  in  damages  to  persons  so  trespassing. 
In  the  present  case  the  horse  was  not  injur- 
ed by  a  backing  engine  and  tender,  in  the 
yards  of  the  defendant,  but  outside,  on  the 
main  track,  and  by  an  engine  being  operat- 
ed in  that  way,  in  hauling  a  regular  passen- 
ger train,  and  It  was  a  dumb  animal,  not 
a  live  sentient  person,  of  mature  years,  that 
was  killed.  Our  decisions  hold,  with  respect 
to  dumb  animals,  as  to  helpless,  insane  or 
infant  persons,  that  a  railroad  company  owes 
a  duty  to  the  owner  to  keep  a  careful  look- 
out ahead  to  discover  them  upon  the  track 
and  to  use  ordinary  care  to  avoid  injuring 
them.  Besides  the  cases  already  cited,  see 
cases  cited  in  11  Cyc.  Dig.  Va.  &  W.  Va.  Re- 
ports, pp.  586-n599. 

With  respect  to  persons  of  mature  years, 
possessed  of  all  their  faculties,  a  railroad 
company  and  its  trainmen  have  the  right  to 
assume  unless  circumstances  indicate  the 
contrary,  that  they  will  hear  the  approach- 
ing train  and  get  obt  of  the  way  in  time  to 
avoid  injury.  Not  so  with  respect  to  dumb 
animals  and  helpless  persons.  And  as  we 
have  already  said  this  duty  must  also  include 
the  corresponding  duty  to  provide  and  keep 
in  order  sufficient  headlights. 

Our  conclusion,  therefore,  is  that  a  rail- 
road company,  in  operating  its  trains  In  the 
night  time  over  its  main  tracks  owes  a  duty 
to  the  owner  of  domestic  animals  to  provide 
and  keep  installed  and  in  order  sufficient 
headlights  to  enable  its  trainmen,  by  the 
exercise  of  reasonable  and  ordinary  care  to 
see  them  on  the  track  in  time  to  avoid  In- 
juring them,  and  that  it  is  negligence  to 
omit  this  duty,  for  which  an  action  will 
lie,  if  its  omission  be  the  proximate  cause  of 
the  injury. 

[2]  If  such  be  the  law  the  remaining  ques- 
tion is,  did  the  court  err  in  setting  aside  the 
verdict  and  awarding  defendant  a  new  trial? 
The  evidence  shows  that  there  was  a  head- 
light on  the  tender  of  the  backing  engine, 
but  that  it  had  been  broken,  was  out  of  re- 
pair, and  that  in  place  of  having  it  repaired, 
the  trainmen  were  using  an  ordinary  train 
lantern  hung  out  on  the  drawhead  of  the 
tender.  The  evidence  is  that  this  lantern  did 
not  enable  the  trainmen  to  see  ahead  for 
more  than  from  twelve  to  fifteen  feet,  while 
with  a  proper  headlight  they  could  have  seen 
about  a  hundred  yards  ahead,  and  that  the 
track  was  straight  for  some  four  or  five 
hundred  yards  back  from  where  the  horse 
was  struck,  with  nothing  intervening  ex- 
cept the  darkness  of  the  night  to  obstruct 
their  view,  and  that  the  distance  from  the 
point  where  the  horse  apparently  went  upon 
the  track  to  the  place  where  it  was  killed  is 
about  one  hundred  and  seventy-five  feet,  a 
bridge  or  culvert  intervening  showing  evi- 
dences of  the  horse's  foot  having  slipped 
through  the  ties  on  the  bridge.  The  train- 
men say  they  were  looking  ahead  but  did 
not  see  the  horse.    At  what  rate  the  train 
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was  traveling  and  within  what  distance  it 
could  have  been  stopped  is  not  clearly  shown 
by  the  evidence.  Defendant's  counsel  claim 
in  their  brief  that  the  train  was  moving  at 
about  the  rate  of  twelve  miles  an  hour.  We 
know  from  the  evidence  that  the  train  was 
moving  backwards  on  a  dark  night  with  a 
light  in  front  that  would  not  enable  the 
trainmen  to  see  more  than  from  twelve  to 
fifteen  feet  ahead,  and  we  may  safely  con- 
clude that  they  were  not  going  at  a  very  great 
rate  of  speed. 

On  this  evidence  was  the  court  below  lus- 
tified  In  setting  aside  the  verdict?  Defend- 
ant's counsel  rely  on  Toudy  v.  N.  &  W.  R. 
Co.,  38  W.  Va.  6»4,  18  S.  B.  896,  Maynard  v. 
N.  &  W.  R.  Co.,  40  W.  Va.  332,  21  S.  B.  733, 
Lovejoy  v.  O.  &  O.  Ry.  Co.,  41  W.  Va.  003, 
24  S.  B.  5d9,  and  Kirk  v.  N.  &  W.  R.  Oo., 
41  W.  Va.  722,  24  S.  B.  639,  32  L.  R.  A.  416, 
56  Am.  St  Rep.  899,  and  characterize  the 
killing  of  the  horse  in  this  case  as  one  of 
inevitable  accident,  for  which  under  these 
decisions,  defendant  can  not  be  held  liable. 
They  say  that  the  horse  was  killed  because 
it  was  a  very  dark  rainy  night,  and  the  vi- 
sion of  the  trainmen  obscured  thereby,  and 
by  the  fact  that  the  lantern  on  the  tender 
did  not  throw  the  light  far  enough  ahead  to 
enable  them  to  see  the  horse  in  time  to  avoid 
hitting  and  killing  it  This  proposition  as 
we  see  excludes  the  idea  of  negligence  in 
failing  to  provide  a  suitable  headlight  which 
we  hold  to  be  negligence  per  se.  Both  en- 
gineer and  fireman  swear  they  were  looking 
ahead  at  the  time  the  horse  was  evidently 
struck  by  their  train,  but  did  not  see  him, 
and  to  that  extent  performing  their  duty  to 
the  owner  of  the  horse.  Why  did  they  not 
see  him  on  a  straight  trade  of  some  four  or 
five  hundred  yards  In  time  to  avoid  killing 
him?  The  jury  might  justly  have  Inferred 
that  it  was  because  of  the  absence  of  a  sufil- 
dent  headlight  The  question  was  one  of 
mixed  law  and  fact  peculiarly  within  the 
province  of  the  Jury,  and  not  one  for  the 
court  Independently  of  the  Jury,  to  decide. 
As  was  said  by  Judge  Snyder  In  Johnson  v. 
Railroad  Co.,  25  W.  Va.  570,  apropos  to  this 
discussion:  **If  the  engineer  had  discovered 
them  (the  horses)  promptly  as  he  should 
and  would  have  done  had  he  exercised  due 
care,  he  could,  by  blowing  his  whistle  and 
stopping  his  train,  have,  perhaps,  prevented 
any  collision  and  saved  the  horses.  This 
was  at  least  a  probability  for  the  considera- 
tion of  the  Jury."  So  we  may  say  in  the 
case,  if  the  engine  had  been  provided  with 
a  sufllcient  headlight  the  trainmen,  who 
claim  to  have  been  looking  ahead,  as  it  was 
their  duty  to  do,  consistent  with  their  para- 
mount duty  to  the  passengers,  would  In  all 
probability  have  seen  the  horse  of  the  plain- 
tiff In  time  to  have,  avoided  killing  him.  At 
all  events  the  probability  was  one  for  the 
consideration  of  the  Jury,  and  which  they 


evidently  resolved,  as  they  had  the  right  to 
do,  In  favor  of  the  plaintiff. 

Our  opinion,  therefore,  is  to  reverse  the 
judgment  below,  and  enter  judgment  here  in 
favor  of  plaintiff  for  the  amount  of  damages 
as  found  by  the  verdict  of  the  jury,  with 
costs  Incurred  here  and  in  the  court  below, 
and  it  will  be  so  ordered. 


(70  w.  Va. 

DAVIDSON  V.  DAVIDSON  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  23,  1912.) 

(SyUahus  hy  the  Court.) 

1.  Receivebs   (S  16*)  — Suit  fob  Appoint- 
ment—Sufficiency OP  PLEA.DINQ. 

A  bin  for  the  appointment  of  a  receiver 
to  take  charge  of  real  estate  and  rent  It,  pend- 
ing a  creditors'  suit  by  the  administrator  to  seU 
it  for  the  payment  of  decedent's  debts,  which 
fails  to  allege  that  the  rents  and  profits,  as 
well  as  the  corpus,  of  the  land  are  necessary 
to  pay  debts,  and  which  fails  to  allege  insol- 
vency of  the  party  in  possession,  is  demur- 
rable. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  {{  24,  28;  Dec  Dig.  i  16.*] 

2.  Appbax.  and  Bbbob  (|  71*)— Decisions  Re- 
view able— ApponYTiiENT  OF  Receiveb. 

An  interlocutory  decree  appointing  a  re- 
ceiver to  take  charge  of  and  rent  real  estate 
is  an  appealable  decree. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  400;  Dec  Dig.  {  71.*] 

Appeal  from  Circuit  Court,  Monroe  County. 

Bill  in  equity  by  W.  A  Davidson,  adminis- 
trator, against  George  T.  Davidson  and 
others.  From  a  decree  appointing  a  receiver, 
C.  E.  Lynch  appeals.  Reversed  and  re- 
manded. 

Rowan  dc  Meadows,  for  appellant  O.  B. 
Lynch.  Clark  dc  Keadle,  for  appellees  W.  A. 
Davidson  and  others.  R.  Kemp  Morton,  for 
appellees  Julia  W.  Davidson  and  others. 

WILLIAMS,  J.  This  appeal  is  taken  by 
C.  E.  Lynch  from  an  order  of  the  circuit 
court  of  Monroe  county,  made  on  the  19th  of 
April,  1009,  appointing  a  receiver  to  take 
charge  of,  lease  and  collect  the  rents.  Issues, 
and  profits  from  the  real  estate  of  which  CL 
H.  Davidson  died  seised,  pending  a  suit 
brought  by  his  administrator  against  his 
heirs  and  creditors  to  subject  the  real  estate 
to  payment  of  debts,  on  the  alleged  ground 
that  the  personalty  is  not  sufficient  to  pay 
same.  Appellant  is  one  of  the  creditors  of 
said  estate,  and,  as  such,  is  made  a  defendant 
to  the  bill. 

Pending  suit,  C  B.  Lynch  purchased  a 
one-fiftih  undivided  interest  In  both  realty 
and  personalty  belonging  to  the  estate.  At 
the  time  of  his  purchase,  he  was  In  posses- 
sion of  a  large  part  of  the  real  estate,  under  ' 
a  contract  of  lease  from  the  administrator, 
who  was  also  one  of  the  heirs  at  law. 
Lynch  set  up  these  facts  by  petition  filed  In 
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tbe  case.  Plaintiff  then  filed  an  amended 
bill,  alleging  **that  there  is  danger  of  the 
loss  or  misappropriation  of  the  rents  and 
profits  from  the  said  lands,  or  a  material 
part  thereof,"  and  prayed  for  the  appoint- 
ment of  a  receiver  to  take  charge  of  the 
lands,  with  authority  to  rent  same  and  col- 
lect and  account  for  the  rents  and  profits. 
Some  of  the  other  heirs  who  had  answered 
the  bill  joined  in  the  motion  for  a  receiver. 
Lynch  demurred  to  the  amended  bill  and  also 
answered,  denying  the  allegation  that  there 
was  danger  of  loss  or  misappropriation  of  as- 
sets, and  averred  his  ability  to  account  for  the 
rents  and  profits  to  those  entitled  to  them. 
The  amended  bill  was  verified  by  the  atti- 
davits  of  plaintiff  and  S.  S.  Steele,  and  the  an- 
swer of  Lynch  was  verified  by  himself  and 
by  the  aflldavits  of  H.  P.  Tracy  and  L.  B. 
Campbell.  The  motion  was  heard  on  no 
other  proof,  and  a  receiver  appointed. 

[1]  Even  granting  that  the  administrator, 
who  has  brought  a  creditors'  suit,  might,  un- 
der certain  circumstances,  have  a  receiver 
for  the  real  estate  appointed  to  protect  the 
rights  of  creditors,  a  question  which  we  do 
not  decide,  still  the  amended  bill  is  bad  for 
want  of  sufficient  averments.  It  neither 
avers  the  insolvency  of  Lynch,  nor  that  the 
rents  and  profits,  as  well  as  the  corpus,  of 
the  real  estate,  are  necessary  for  the  payment 
of  decedent's  debts,  both  of  which  must  ap- 
pear before  the  court  can,  in  any  event,  se- 
quester the  rents  and  profits.  But  none  of 
the  creditors  are  asking  for  a  receiver ;  and, 
if  they  were,  the  facts  alleged  do  not  show 
grounds  for  his  appointment  The  amended 
bill  shows  on  its  face  that  Lynch  is  right- 
fully in  possession.  It  alleges  that  he  is 
assignee  of  one  of  the  heirs,  which  makes 
him  a  Joint  tenant  having  equal  rights  with 
his  cotenants  to  possession  of  the  land.  This 
is  not  a  suit  among  cotenants.  Their  rights 
are  determinable  at  law.  The  amended  bill 
fails  utterly  to  show  any  equitable  grounds 
for  the  appointment  of  a  receiver.  This  case 
is  controlled  by  the  principles  announced  in 
Suit  v.  Hochstetter  Oil  Co.,  63  W.  Va.  318, 
61  S.  B,  307,  Wilson  v.  Maddox,  46  W.  Va. 
641,  33  S.  E.  775,  and  Grantham  y.  Lucas,  15 
W.  Va.  425. 

[2]  Counsel  for  appellees  insist  that  the 
order  appointing  a  receiver  was  not  appeal- 
able. But  it  has  been  too  often  decided  by 
this  court 'to  admit  of  doubt  that  a  decree 
or  order  of  a  court,  changing  the  possession 
of  property.  Is  appealable  under  clause  7, 
1 1,  c.  135,  Code  1906.  A  decree  appointing  a 
receiver  to  take  charge  of  real  estate  is  cer- 
tainly a  decree  hanging  the  possession  of 
such  real  estate.  Robrecht  v.  Robrecht,  46 
W.  Va.  738,  84  &  B.  801;  Button  v.  Lock- 
ridge,  27  W.  Va.  428 ;  Whyel  t.  Coal  ft  Coke 
Co^  67  W.  Va.  651,  69  S.  B.  192. 

The  decree  appealed  from,  appointing  J. 
D.  Beckett  receiver,  will  be  reversed,  and 


this  court  will  enter  an  order  sustaining  the 
demurrer  to  the  amended  bill  and  remanding 
the  cause,  vrith  leave  to  plaintiff  to  make 
such  further  amendment  as  he  may  be  ad- 
vised is  necessary  and  proper,  and  for  fur- 
ther proceedings  to  be  had  therein  accord- 
ing to  the  rules  and  principles  governing 
courts  of  equity. 

CrO  W.  Va.  205) 
LANG  T.  LANG  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  23,  1912.) 

(Byllahus  hy  the  Oovri.) 

1.  Husband  and  Wife  (J  289*)— Sbpabati 
Maintenance— Equitablb  Jubisdiction. 

A  court  of  equity,  independently  of  pro- 
ceedings for  divorce,  on  the  ground  of  inade- 
quate remedv  at  law,  may  decree  maintenance 
to  a  wife  who  has  been  deserted  by  her  hus- 
band. 

fEd.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  i  1078;  Dec.  Dig.  | 
289.*] 

2.  Venub  (I  4*)— Suit  fob  Sepabatb  Main- 
tenance. 

The  venue  of  a  suit  for  maintenance  with- 
out divorce  is  not  governed  by  the  divorce 
statutes,  but  by  the  laws  relating  to  place  of 
suit  for  the  vmdlcation  of  ordinary  legal  or 
equitable  rights. 

[Ed.  Note.— For  other  cases,  see  Venue,  Dec 
Dig.  I  4.*] 

Appeal  from  Circuit  Court,  Harrison 
County. 

Bill  by  Susan  C.  Lang  against  George  W. 
Lang  and  others  for  alimony.  Decree  for 
defendants,  and  complainant  appeals.  Re- 
versed and  remanded. 

F.  E.  Parrack  and  E.  G.  Smith,  for  appe- 
lant John  Bassel  and  Philip  P.  Steptoe,  for 
appellee  Lee  J.  Lang. 

ROBINSON,  J.  May  a  oonrt  of  equity, 
Independently  of  proceedings  for  divorce,  de- 
cree alimony  or  maintenance  to  a  wife  who 
has  l>een  deserted  by  her  husband?  The  ap- 
peal In  the  case  before  us  concretely  presents 
this  question*  The  bill  is  brought  by  a  wife 
whose  husband  deserted  her  to  live  with  an- 
other woman.  The  wife  seeks  alimony  or 
maintenance,  but  no  divorce,  from  the  hus- 
band. The  court  below  held  that  equity 
would  not  entertain  such  case.  The  bUl  was 
dismissed  on  demurrer. 

In  Chapman  v.  Parsons,  66  W.  Va.  SOS,  66 
S.  E.  461,  24  L.  R.  A.  (N.  S.)  1015^  135  Am. 
St  Rep.  1033,  we  noticed  the  question  now 
presented,  but  reserved  answer  thereto. 
Now  that  it  is  squarely  before  us,  we  must 
answer  the  same  In  the  light  of  reason  and 
authority. 

[1]  We  hold  that  equity  has  Jorisdictlon 
to  decree  alimony  or  maintenance  to  a  wife, 
Independently  of  our  divorce  statutes.  Out 
of  the  great  contrariety  of  opinion  on  the 
point,  we  choose  that  which  seems  best  to 
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accord  with  reason  and  justice.  Indeed  we 
adopt  the  view  which  is  now  recognized  by 
the  current  of  authority  In  the  United 
States,  whatever  may  be  said  In  some  of 
the  older  encyclopedias  and  text-books.  An 
extended  critical  examination  of  the  subject 
convinces  us  that  the  courts  of  this  country 
have  80  rapidly  accepted  the  view  which  we 
now  approve  that  the  weight  of  authority 
is  In  Its  favor,  though  only  a  few  years  ago 
the  writers  generally  announced  that  the 
weight  was  the  other  way. 

A  most  recent  work,  collecting  all  the  ad- 
judicated cases  on  the  subject  and  announc- 
ing a  text  therefrom,  says:  "In  the  United 
States  It  is  maintained,  by  much  authority, 
that  In  the  absence  of  legislation  to  the  con- 
trary, alimony  should  not  be  allowed  In  an 
independent  suit  In  courts  of  equity.  The 
proper  remedy,  at  common  law,  where  the 
husband  deserted  his  wife  and  refused  to 
supply  her  with  necessaries  according  to  her 
rank  and  condition,  was  an  action  at  law 
by  the  person  supplying  such  necessaries  for 
her.  But  in  many  of  the  states  alimony  may 
be  decreed  independently  of  any  proceeding 
for  separation  or  divorce  where  the  husband 
refuses  to  support  his  wife,  or  where  she 
has  separated  from  him,  on  the  ground  that 
in  the  absence  of  adequate  relief  or  remedy 
at  law,  equity  will  interfere;  and  In  other 
states  where  the  role  was  formerly  that  an 
Independent  action  would  not  lie,  it  Is  now 
held  that  such  an  action  will  lie  although  no 
statute  authorizes  It  The  Inherent  right  of 
equity  to  entertain  an  action  for  alimony 
apart  from  any  proceeding  for  divorce  Is  not 
taken  away  by  a  statute  authorizing  the 
granting  of  alimony  In  an  action  for  divorce, 
or  by  A  statute  making  it  a  misdemeanor  for 
a  person  willfully  to  neglect  to  provide  sup- 
port for  his  wife.*'  3  Enc.  Lw  &  P.  65.  Then, 
showing  that  the  trend  of  legislation  has  f  ol» 
lowed  the  reason  and  justice  of  a  suit  for 
maintenance  without  divorce,  the  same  text 
proceeds:  "In  nearly  all  the  states  where 
the  authority  of  courts  to  award  alimony 
independently  of  divorce  was  denied  at  com- 
mon law,  statutes  now  exist  authorizing  an 
independent  action  for  alimony,  with  limi- 
tations in  some  Instances;  and  in  several 
jurisdictions  where  the  common-law  author- 
ity of  equity  courts  to  award  alimony  with- 
out divorce  is  recognized,  statutes  now  ex- 
ist which  are  declaratory  of  the  common 
law.  In  other  states,  where  the  common- 
law  authority  to  award  alimony  without  di- 
vorce has  not  been  passed  upon,  statutes 
now  exist  authorizing  the  awarding  of  ali- 
mony in  an  independent  action.** 

It  is  not  our  purpose  In  this  opinion  to 
treat  of  the  subject  in  an  original  manner. 
Indeed  we  could  not  do  so  more  ably  than 
has  been  done  by  many  courts  and  eminent 
text  writers.  That  which  we  should  say  in 
Justification  of  a  well  grounded  jurisdiction 
in  equity  for  alimony  without  divorce  would 


only  be  repetition  of  what  has  b«en  written 
time  and  again.  That  equity  has  such  juris- 
diction because  of  the  want  of  an  adequate 
remedy  at  law,  we  are  satisfied.  That  the 
recognition  of  such  jurisdiction  has  met  the 
approval  of  most  eminent  minds,  there  can 
be  no  doubt  That  the  reasons  for  such  rec- 
ognition are  sound,  is  made  clear  by  a  read- 
ing of  the  authorities.  2  Nelson  on  Divorce 
and  Separation,  |§  1000-1003;  2  Story,  Eq- 
uity Jurisprudence,'  |  1423a.  Some  of  the 
older  cases  are:  Glover  v.  Glover,  16  Ala. 
440;  GdUand  v.  Galland,  38  Oal.  265;  Butler 
V.  BuUer,  4  Litt  (Ky.)  202;  Garland  v.  Gar- 
land, 60  Miss.  694;  Barle  v.  Barle,  27  Neb. 
277,  43  N.  W.  118.  20  Am.  St  Rep.  667.  The 
doctrine  finds  favor  In  new  jurisdictions,  by 
interesting  opinions  in  the  following:  Bueter 
v.  Bueter,  1  S.  D.  94,  45  N.  W.  208,  8  L.  R, 
A.  562;  Bauer  v.  Bauer,  2  N.  D.  108,  49  N. 
W.  418;  Kimble  v.  Kimble,  17  Wash.  75,  48 
Fac  216;  Edgerton  v.  Edgerton,  12  Mont 
122,  29  Pac.  966v  16  L.  R.  A.  94,  88  Am.  St 
Rep.  557;  Dole  v.  Gear,  14  Hawaii,  554.  Tor 
collections  of  the  cases  generally,  see:  3 
Enc.  L.  &  P.  ^6;  2  Amer.  &  Bng.  Enc.  Law, 
94;    14  Gyc.  744. 

"The  broad  ground  upon  which  these  au- 
thorities rest  is,  that  it  is  the  duty  of  the 
husband  to  support  the  wife,  and  if,  with- 
out fault  upon  her  part  he  refuses  to  do 
so,  the  courts  will  compel  him  to  render 
her  a  reasonable  support  in  accordance  with 
his  means,  even  though  the  wife  does  not 
seek  or  wish  a  legal  separation  dissolving 
the  bonds  of  matrimony,  and  that  an  action 
for  this  purpose  may  be  maintained,  because 
of  the  Inadequacy  of  ordinary  legal  remedies 
to  enforce  this  duly.  Again,  the  policy  of 
the  courts  is  to  discourage,  rather  than  en> 
courage,  divorces.  The  wife  may  be  entitled 
to  a  divorce,  but  whether  or  not  she  will  ex- 
ercise that  right  is  optional  with  her,  and  to 
hold  that  unless  she  did  she  could  not  main- 
tain an  action  for  support  would  be  both 
unreasonable  and  unjust,  for,  although  the 
conduct  of  the  husband  may  be  such  that 
she  could  dissolve  the  marriage  contract,  he 
is  not  relieved  from  his  duty  of  supporting 
her  because  she  does  not  wish  to  pursue  that 
course,  and,  besides,  a  case  might  arise 
where  the  husband  withheld  support,  but 
not  for  a  sufficient  length  of  time  to  entitle 
the  wife  to  a  divorce  upon  that  ground,  and 
in  the  interim  she  would  be  without  an  ade- 
quate remedy,  unless  permitted  to  maintain 
an  action  for  separate  maintenance."  In  re 
Popejoy,  26  Ck>lo.  82,  55  Pac.  1083,  77  Am. 
St  Rep.  222. 

But  there  is  direct  Ylrginia  authority  on 
the  subject  "In  Virginia,  not  only  is  ali- 
mony granted  as  incidental  to  divorce  of 
either  kind,  with  the  largest  discretion  as  to 
the  estates  of  the  parties,  but  it  may  be 
granted  by  the  court  of  chancery,  independ- 
ently of  any  divorce,  or  any  application  for 
one,  as  where  the  misconduct  of  the  hnsband 
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drives  the  wife  from  Her  home,  or  he  turns 
her  out  of  doors,  or  perhaps  wherever  a  di- 
vorce from  bed  and  board,  or  a  restoration  of 
conjugal  rights  would  be  decreed  had  they 
been  asked  for."  1  Minor's  Inst  (4th  Ed.) 
308.  A  Virginia  chancellor  was  perhaps  the 
first  to  promulgate  this  doctrine.  Purcell 
V.  Purcell,  4  Hem.  &  M.  (Va.)  607.  Judge  Tuck- 
er says  the  decision  in  that  case  is  sound. 
Tucker's  Com.  book  1,  ch.  9,  page  101.  Justice 
Story  cites  it  and  says:-  "There  is  so  much 
good  sense  and  reason  in  this  doctrine,  that  it 
might  be  wished  it  were  generally  adopted.*' 
2  Equity  Jurisprudence,  supra.  The  doctrine 
was  again  affirmed  in  Almond  v.  Almond,  4 
Rand.  (Va.)  662,  15  Am.  Dec.  781.  It  is  dis- 
tinctly recognized  in  the  opinion  in  Latham  v. 
Latham,  30  Grat.  (Va.)  307.  Judge  Johnson 
seemingly  approves  it  tn  Stewart  v.  Stewart, 
27  W.  Va.  167.  We  have  observed  that  Mr. 
Minor,  in  the  last  edition  of  his  great  com- 
mentaries, considered  it  the  law  of  Virginia. 
Yet,  the  argument  is  made  that  the  Purcell 
and  Almond  cases  must  be  distinguished  be- 
cause there  were  no  divorce  statutes  in  Vir- 
ginia when  these  cases  were  instituted.  No 
isuch  reason  is  given  for  the  opinion  In  ei- 
ther of  the  cases.  Plainly  in  them,  equity 
was  accorded  Jurisdiction  on  the  ground  that 
the  wife  had  no  adequate  remedy  at  law  to 
secure — not  a  divorce — but  the  maintenance 
due  to  her  from  the  husband.  These  deci- 
sions are  binding  authority  in  this  juris- 
diction. We  have  already  Indicated  tliat  we 
have  no  disposition  to  overthrow  them. 

Our  divorce  statutes  do  not  contain  a  word 
that  either  expressly  or  impliedly  takes 
away  the  right  of  a  wife  to  sue  for  mainte- 
nance without  divorce.  Those  statutes  grant 
the  right  to  divorce — ^a  thing  entirely  dif- 
ferent from  the  right  to  mere  maintenance. 
The  latter  right  belonged  to  a  wife  long  be- 
fore the  divorce  statutes  were  passed.  How 
the  granting  of  an  entirely  different  right 
can  exclude  the  exercise  of  one  already 
vouchsafed  we  cannot  readily  conceive.  In 
this  connection,  the  following  is  pertinent: 
"But  there  is  no  provision  of  the  statute 
which  authorizes  an  application  for  alimony, 
except  tn  connection  with  a  prayer  for  di- 
vorce; and  it  is  claimed  on  behalf  of  the 
defendant, .  that,  inasmuch  as  provision  Is 
made  for  the  allowance  of  alimony  only  on 
an  application  for  divorce,  it  was  the  inten- 
tion of  the  Legislature  to  limit  the  power 
of  the  court  to  grant  alimony  to  that  class 
of  cases.  The  maxim  'expressio  unius  est 
excluslo  alterius'  is  Invoked  as  applicable  to 
this  proposition.  But,  in  my  opinion,  it  has 
no  application  to  the  case.  The  main  sub- 
ject-matter of  the  statute  was  the  regulation 
of  divorce;  and  only  as  incidental  to  that 
subject  the  statute  prescribes  the  power  of 
the  court  in  respect  to  alimony  in  that  class 
of  oases.  The  Legislature  was  dealing  with 
the  general  subject  of  alimony,  as  an  inde- 


pendent subject-matter  of  legislation;  but, 
only,  as  one  of  the  incidents  of  an  applica- 
tion for  divorce.  It  saw  fit  to  define  the 
power  of  the  court  over  the  allowance  of 
alimony  on  an  application  for  divorce;  but 
was  not  considering  the  subject  of  alimony 
on  any  other  class  of  cases."  Galland  v. 
Galland,  supra.  See  also  an  able  discussion 
of  the  same  point  in  Edgerton  v.  Edgerton, 
supra.  ^ 

[2]  The  venue  of  a  suit  for  maintenance 
without  divorce  Is  in  no  wise  controlled  by 
the  statute  in  relation  to  Jurisdiction  In  di- 
vorce suits.  The  place  of  suit  is  governed  by 
the  laws  applying  to  ordinary  suits  for  the 
vindication  of  legal  or  equitable  rights.  The 
divorce  statutes  do  not  relate  to  an  inde- 
pendent suit  for  maintenance  and  cannot 
control  It. 

Some  minor  grounds  of  demurrer  to  the 
bill  are  assigned,  but  they  are  plainly  un- 
tenable. They  call  for  no  discussion  here. 
Nor  are  cross-assignments  of  error,  relating 
to  the  validity  of  the  attacdmient  proceed- 
ings, well  taken.    They  must  be  overruled. 

Pursuant  to  the  foregoing  observations, 
the  order  of  the  circuit  court  sustaining  the 
demurrer  and  dismissing  the  bUl  will  be  re- 
versed, the  demurrer  to  the  bill  will  be  over- 
ruled, and  the  case  will  be  remanded  to  be 
further  proceeded  In. 


(70  W.  Va.  221) 

HILL  y.  HORSE  CREEK  COAL  LAND  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  23,  1912.) 

(8vUahu9  hy  the  Court.) 

1.  DOWBB  ({  49*)— Rblbase— E3rFECT  ov  Debi>. 

A  deed,  signed,  sealed,  and  acknowledged 

bj  a  husband  and  wife,  which,  not  naming  the 
wife  in  the  body  thereof,  makes  her  a  grantor 
by  the  designation  of  wife  of  the  other  grantor, 
is  the  deed  of  the  wife,  as  well  as  of  the  hus- 
band, and  relinquishes  her  dower  in  the  land. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  H  154-175;   Dec.  Dig.  |  49.*] 

2.  Acknowledgment  (8  37*)  —  Sufvicienct 
OF  Certificate— Abbreviation. 

Abbreviation  of  the  word  "wife"  thns,  "wi," 
in  a  certificate  of  the  ^rivy  examination  of  a 
married  woman,  respecting  her  execution  of  a 
deed  and  her  acknowledgment  thereof,  does  not 
invalidate  the  certificate. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Dec.  Dig.  I  37.*] 

3.  Cancellation  of  iNsrrRUMENra  (|  31*)— 
Bona  Fide  Purchaser  —  Effect  of  Pur- 
chase IN  Good  Faith. 

Fraud  in  the  procurement  of  a  deed  is  un- 
availing, in  a  suit  to  set  tt  aside,  against  a 
bona  fide  purchaser  without  notice  and  for 
value. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  §  48;  Dec  Dig.  { 
31.*] 

4.  acknowledambnt  ({  62*)  —  evidence  to 
Impeach. 

Denial  of  the  execution  of  a  deed  and  ac- 
knowledgment thereof,  unaided  otherwise  than 
by  the  facts  that  the  signature  is  by  mark,  and 
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the  party  could  write,  and  denies  having  ever 
signed  any  papers  by  mark,  is  not  sufficient  to 
overcome  a  certificate  of  acknowledgment,  near- 
ly 30  years  old,  and  pronounced  genuine  by  the 
ofticer  who  certified  the  acknowledgment. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  §§  34&<d47;  Dec  Dig.  |  62.*] 

Appeal  from  Circuit  Court,  Boone  County. 

Bill  by  Mary  A.  Hill  against  the  Horse 
Creek  Coal  Land  Company.  From  a  decree 
for  plaintiff,  defendant  appeals.  Reversed, 
and  bill  dismissed. 

W.  L.  Ashby,  for  appellant  H.  W.  B. 
Mullins  and  L.  Fulton,  for  appellee. 

POFFENBAROER,  J.  The  decree  here 
complained  of  sustained  a  liill  for  assign- 
ment of  dower  in  a  tract  of  land,  despite  and 
against  the  deed  of  the  alleged  complainant, 
on  the  theory  of  a  fatal  defect  therein,  ap- 
parent on  its  fiice,  and  forgery  of  the  sig- 
nature and  certificate  of  acknowledgment 

The  deed  purports  to,  and  did,  as  to  the 
husband  of  the  complainant,  convey  this  land 
in  ^cchange  for  three  other  tracts,  which 
the  deceased  husband  seems  to  have  convey- 
ed away  in  his  lifetime  by  deeds  in  which 
his  wife  Joined,  so  as  to  pass  her  inchoate 
right  of  dower,  although  the  testimony  leaves 
some  doubt  as  to  this.  Assuming  these  lands 
not  to  have  been  so  conveyed,  the  widow 
would  have  had  the  right  to  elect  whether 
she  would  take  her  dower  out  of  the  land 
here  in  controversy  or  the  lands  obtained  in 
exchange  therefor,  and  could  not  be  endowed 
of  both.  Stevenson  v.  Brasher,  90  Ky.  23, 
13  S.  W.  242,  11  Ky.  Law  Rep.  799;  Ma- 
honey  V.  Young,  3  Dana  (Ky.)  588,  28  Am. 
Dec  114;  Hartwell  v.  De  Vault,  159  111.  325, 
42  N.  E.  789;  Wilcox  v.  Randall,  7  Barb. 
(N.  Y.)  633;  Towsley  v.  Smith,  12  U.  C.  Q. 
B.  555;  Stafford  v.  Truman,  7  U.  C.  a  P. 
41;  White  v.  Laing,  2  U.  0.  0.  P.  186.  This 
being  true,  and  dower  not  appearing  to  have 
been  obtained  or  sought  in  the  lands  taken 
by  way  of  exchange,  this  suit  would  be  an 
election  to  take  it  out  of  these  lands.  As- 
suming the  lands  obtained  in  exchange  for 
this  tract  to  have  been  conveyed  away,  the 
Joinder  of  the  wife  in  the  deeds  by  which 
they  were  disposed  of  seems  not  to  have 
been  an  election  to  take  dower  therein.  Such 
was  the  holding  in  Mahoney  v.  Young,  cited, 
and  Stevenson  v.  Brasher,  cited,  the  only 
cases  found  bearing  upon  the  question.  We 
deem  it  unnecessary,  however,  to  assert  ei- 
ther of  these  propositions  as  matter  of  deci- 
sion, since,  in  our  opinion,  the  deed  is  good 
on  its  face,  and  the  other  objections  to  it 
unsustained. 

[1]  Omission  of  the  name  of  the  wife  from 
the  body  of  the  deed  is  the  basis  of  a  con- 
tention that  she  was  not  a  party  to  it,  not^ 
withstanding  her  signature  and  the  certifi- 
cate of  acknowledgment,  If  both  are  genuine, 
since  the  mere  signing,  sealing,  acknowledg- 


ment, and  delivery  of  a  deed,  in  the  body  of 
which  the  party  is  not  mentioned,  are  insuffi- 
cient to  make  him  a  grantor.  Though  her 
name  was  not  inserted  in  the  body  of  the 
deed,   that  instrument  recites  that  it  was 

made  by  Sipencer  Hill  and ,  his  wife, 

and  asserts  that  the  said  Spencer  Hill  and 

,  his  wife,  did  grant  the  tract  of  land. 

The  deed  thus  purports  to  have  been  made 
for  and  on  behalf  of  two  persons — Spencer 
Hill  and  his  wife — and  contains  words  of 
grant  applicable  to  both  of  them.  If,  there- 
fore, it  is  not  operative  as  to  the  wife,  it 
must  be  merely  because  her  name  is  not  used, 
despite  the  fact  that  it  contains  words  by 
which  she  could  be  identified  with  abso- 
lute certainty  as  one  of  the  grantors.  We 
think  this  amply  sufficient  In  Laughlin 
Bros.  &  Co.  v.  Fream,  14  W.  Va.  822,  and 
Adams  v.  Medsker,  25  W.  Va.  127,  relied 
upon  by  the  appellee,  the  parties  signing  the 
deeds,  and  held  not  to  have  been  parties 
thereto,  were  not  referred  to  In  the  bodies 
of  the  instruments  In  any  manner  whatever. 
They  contained  no  language  sufficient  to 
connect  them  therewith.  Hence  these  deci- 
sions do  not  sustain  her  contention.  The 
conclusion  here  stated  is  in  accord  with  the 
text  of  Washburn  on  Real  Prop,  (section 
2115),  reading:  "The  object  of  the  names  be- 
ing merely  to  distinguish  one  person  from 
another,  it  seems  to  be  sufficient  if  this  is 
effected,  though  the  true  name  of  the  party 
be  not  used,  or  even  no  name  at  all.  The 
general  principle  is,  'Id  certum  est  quod  cer- 
tum  reddi  potest;'  and  a  man  may  be  de- 
scribed by  his  office  or  his  relationship  to  a 
known  person."  Agreeably  to  this  principle, 
a  patent  from  the  United  States  government 
to  the  heirs  of  Isabella  Morrison,  deceased, 
without  further  words  of  description  or  the 
insertion  of  any  names,  was  held  sufficient 
Blomberg  v.  Montgomery,  69  Minn.  149,  72 
N.  W.  56.  So  a  deed  in  which  the  grantors 
described  themselves  as  ''we,  the  heirs  and 
devisees  of  Sarah  Steams,"  was  held  suffi- 
cient in  Blaisdell  v.  Morse,  75  Me.  542. 

[2]  The  certificate  of  aclmowledgment  is 
not  informal  nor  defective  in  any  respect, 
except  in  that  it  abbreviates  the  word  ' Vife," 
thus,  "wL"  The  Justice  certifies  that  Mary 
Hill,  the  "wi"  of  Spencer  Hill,  appeared  be- 
fore him  in  his  county  and  was  examined 
privily  and  apart  from  her  husband,  and, 
having  had  the  writing  fully  explained  to 
her,  acknowledged  the  same  to  be  her  act, 
and  declared  that  she  had  willingly  execut- 
ed the  same  and  did  not  wish  to  retract  it 
We  do  not  regard  the  abbreviation  as  any- 
thing more  than  a  mere  formal  defect  No- 
body could  be  misled  by  it,  and  it  could  have 
been  intended  for  nothing  other  than  the 
word  "wife."  Its  context  proves  this.  A 
substantial  compliance  with  the  statute  is 
all  that  is  required.  Bensimer  v.  Fell,  35  W. 
Va.  15,  12  S.  B.  1078,  29  Am.  St  Rep.  774; 
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Pickens  ▼•  Knlsdey,  29  W.  Va.  1*  11  S.  E.  f 
932,  6  Am.  St  Rep.  622. 

[3]  The  deed  was  made  on  the  5th  day  of 
January,  1877>  and  was  admitted  to  record 
on  March  21,  1877.  In  1883  the  grantors 
therein  conveyed  to  Julian  Hill.  In  1901 
Julian  Hill  and  wife  conveyed  to  J.  R.  Wing- 
field,  trustee.  In  June,  1904,  Wlngfield  and 
others  conveyed  it  to  the  Horse  Creek  Coal 
Land  Company,  a  corporation,  the  defendant 
In  this  suit  The  record  contains  no  evidence 
whatever  of  any  notice  to  the  defendant  of 
any  fraud  or  imposition  practiced  upon  the 
complainant  Except  for  fraud  or  collusion, 
the  certificate  of  acknowledgment  is  con- 
clusive upon  the  grantor,  and  such  fraud,  co- 
ercion, or  collusion  could  not  afl^ect  a  bona 
fide  purchaser  for  value,  without  notice,  such 
as  the  defendant  appears  to  be.  Pickens  v. 
Knlsely,  29  W.  Va.  1-10,  11  S.  B.  932,  6  Am. 
St  Rep.  622;  Whltehom  v.  Hlnes,  15  Va. 
567.  A  deed  fraudulently  procured  is  not 
absolutely  void,  but  voidable  only.  Hence  it 
passes  the  title,  and,  if  this  reaches  the  hand 
of  a  person  who  is  not  a  party  to  the  fraud, 
and  has  no  notice  of  it,  and  is  a  purchaser 
for  value,  the  injured  party  has  no  remedy 
against  the  subsequent  purchaser  in  good 
faith,  without  notice,  and  for  value.  We 
think  it  clear,  therefore,  that  no  relief  can 
be  had  against  this  deed  in  the  hands  of  the 
defendant,  unless  it  is  for  some  reason  abso- 
lutely void. 

[4]  Though  the  bill  charges  forgery  there- 
of, which  would  make  it  absolutely  void,  if 
proven  (Middleton  v.  Flndla,  25  Cal.  76; 
Cole  V.  Long,  44  Ga.  579;  McGinn  v.  Tobey, 
62  Mich.  252,  28  N.  W.  818,  4  Ain.  St  Rep. 
848;  Pry  v.  Pry,  109  111.  466;  Dev.  on  Deeds 
[3d  Ed.]  §$  240,  726),  the  evidence  does  not 
sustain  the  charge.  All  we  have  is  the  de- 
nial of  the  signature  and  acknowledgment 
accompanied  by  proof  of  the  ability  of  the 
complainant  to  write,  variation  of  the  form 
of  the  signature  from  that  generally  used  by 
her,  and  her  protest  that  she  had  never  sign- 
ed a  deed  by  mark,  or  had  anybody  write  her 
signature  to  one  for  her.  There  is  no  proof 
of  any  fabrication  of  the  deed  by  any  per- 
son. It  is  the  genuine  deed  of  her  husband. 
At  the  time  of  the  InstituUon  of  this  suit  it 
had  been  in  existence  for  29  years,  and  the 
grantees  and  those  claiming  under  them  had 
never  been  disturb^,  or  their  title  to  the 


land  questioned.  The  husband  had  taken 
and  held  or  disposed  of  the  other  lands  ob- 
tained by  way  of  exchange.  The  justice  who 
took  the  acknowledgment  testifies  that  the 
certificate  thereof  bears  his  signature,  and 
is  genuine ;  and  that  he  would  not  have  sign- 
ed it  If  the  complainant  had  not  appeared 
before  him  and  acknowledged  it  in  the  man- 
ner and  form  certified.  He  does  not  remem- 
ber the  actual  presence  of  the  parties  on  the 
occasion ;  but  this  signifies  nothing,  in  view 
of  the  long  lapse  of  time.  His  failure  of 
memory  as  to  the  circumstance  indicates 
very  strongly  that  the  complainant  herself 
may  be  laboring  under  a  failure  of  recollec- 
tion. After  this  long  lapse  of  time,  during 
which  she  never  questioned  the  genuineness 
of  the  deed  or  certificate,  her  unsupported 
statement  cannot  be  allowed  to  prevail  over 
a  solemn  judicial  record.  The  burden  of 
proof  is  upon  her.  She  is  now  65  years  old. 
Thirty  years  had  elapsed  from  the  date  of 
the  deed  when  she  testified.  Under  such  cir- 
cumstances, it  is  fair  to  say  falling  and 
treacherous  memory  should  not  prevail  over 
a  solemn  contemporaneous  memorial,  sus- 
tained by  the  testimony  of  a  reputable  citi- 
zen who  made  it  Some  authorities  hold 
that  the  oCDcial  certificate  of  the  officer  can- 
not be  overthrown  by  the  unsupported  evi- 
dence of  the  grantor  that  he  did  not  make 
the.  deed.  Sassenberg  v.  Huseman,  182  111. 
341,  55  K.  E.  346;  Ollphant  v.  Livenddge, 
142  111.  160,  30  N.  EL  834;  SweU  V.  Large, 
122  Iowa,  267,  97  N.  W.  1104.  That  a 
grantor  can  write  is  not  sufficient  to  over- 
come the  certificate  of  the  notary  as  to  the 
execution  of  a  deed  by  mark.  Gritten  v. 
Dlckerson,  202  111.  872,  66  N.  EL  1090.  The 
evidence  to  impeach  a  certificate  must  be 
clear  and  convincing,  and  establish  the  fact 
beyond  a  reasonable  doubt  Plckoiis  v.  Knlse- 
ly, 29  W.  Va.  1,  11  S.  S:  932,  6  Am.  St  Rep. 
622;  Dev.  Deeds  (3d  Ed.)  §  529.  We  have 
here  no  evidence  of  any  facts  or  circom- 
stances  corroborating  the  denial  of  the  plain- 
tiff, except  her  ability  to  trrite.  No  motive 
in  any  person  for  the  crime  of  forgery  is 
shown;  nor  have  we  any  evidence  tending 
in  the  slightest  degree  to  prove  the  commis- 
sion thereof. 

These  conclusions  and  principles  necessi- 
tate reversal  of  the  decree  and  dismissal  of 
the  bUl. 
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WOOLFOLK  et  aL  v,  GRAVES. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

25,  1912.) 

JuBT   (i  14«)— Right  to  Jury  Tbial— Bn- 

JOININQ  TBBSPASS. 

Wliere  defendants,  in  a  suit  to  restrain  the 
cutting  of  timber  on  land,  not  only  failed  to 
make  out  a  prima  facie  title  to  the  land  on 
which  the  trespass  occurred,  but  their  asser- 
tion of  title  clearly  appears  not  to  have  been 
bona  fide,  they  are  not  entitled  to  a  trial  of 
the  issue  by  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §  49;    Dec.  Dig.  §  14.*] 

On  rehearing.    Former  opinion  adhered  to. 
For  former  opinion,  see  69  S.  E.  1089. 

PER  CURIAM.  A  decree  was  rendered  in 
this  cause  on  the  12th  day  of  January,  1911, 
which  upon  a  petition  to  rehear  was  set 
aside. 

/As  said  In  the  opinion  disposing  of  the 
case  on  the  former  hearing,  "the  appellants 
set  up  their  own  title  to  the  land  in  question 
in  their  answer,  and  made  a  fruitless  effort 
to  support  it  by  evidence.  They  nowhere  de- 
nied the  trespasses  committed  and  threatened 
by  them,  as  charged  in  the  bill,  nor  did  they 
attempt  to  meet  the  charge  of  insolvency, 
fully  sustained  by  the  proof  of  appellees.*' 

Upon  a  careful  consideration  of  the  case 
upon  the  rehearing,  the  conclusion  is  irre- 
sistible that  appellants  not  only  failed  to 
make  out  a  prima  facie  title  to  the  land  upon 
which  the  trespasses  were  committed  and 
threatened,  but  that  their  assertion  of  title 
is  not  bona  fide;  therefore  they  are  not  en- 
titled, as  has  been  so  earnestly  pressed  in 
argument,  to  a  trial  of  the  issue  by  Jury. 
Moorman  k  Hurt  v.  City  of  Lynchburg,  73 
S.  E.  987,  Just  decided  by  this  court  / 

For  the  reasons  given  and  the  authorities 
dted  in  this  and  in  the  opinion  of  this  court 
filed  at  the  former  hearing  of  the  case,  the 
decree  entered  at  that  time  is  approved  and 
will  be  adhered  to. 

AflSrmed. 


(lis  Va.  gO) 

MEREDITH  et  al.  v.  TRIPLE  ISLAND  GUN- 
NINO  CLUB,  Incorporated,  t 

(Supreme  Court  of  Appeals  of  Yirginfiu    Jan. 

18,  1912.) 

1.  Gamv  (§  2Ji*)— Right  of  Fowling— Com- 
icon-Law  PsivrLBGEs. 

Code  1904,  i  2070a,  and  Acts  1901-^2,  p. 
107;  in  force  in  the  county  of  j?rincess  Anne, 
designed  to  regulate  the  klUing  of  game  for  the 
benefit  of  all  the  citizens  of  the  commonwealth, 
and  Code  1904,  %  1338,  declaring  that  all  the 
beds  of  the  bays,  rivers^  creekSj  and  the  shores 
of  the  sea  within  the  jurisdiction  of  the  com- 
monwealth and  not  specially  granted  shall  con- 
tinue the  property  of  the  commonwealth,  and 
may  be  used  as  a  common  by  all  the  people 
for  the  purpose  of  fishing  and  fowling,  are  not 
arbitrary  assumptions  of  power  on  the  part  of 


the  commonwealth,  but  are  declaratory  of  the 
common  law. 

[Ed.  Note. — For  other  cases,  see  Game,  Dec 
Dfg.  §  2%.*1 

2.  Injunction  (|  103*)— Subjects  of  Rkltbf 
— Cbiminal  Acts. 

Equi^  will  not  enjoin  a  violation  of  Code 
1904.  i§  1338,  2070a,  or  Acts  1901-02,  p.  107, 
in  force  In  the  county  of  Princess  Anne,  de- 
claring that  the  beds  of  bays,  creeks,  and  the 
shores  of  the  sea  not  specially  granted  accord- 
ing to  law,  m.i7  be  used  as  a  common  by  aU  the 
people  of  the  commonwealth  for  the  purpose 
of  fowling,  etc.,,  and  protecting  such  right  by 
making  a  violation  subject  to  penalties,  since 
equity  will  not  restrain  the  commission  of  pub- 
lic offenses. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §§  17ft,  177;   Dec.  Dig.  §  103.*] 

3.  Game  (§  2Vi*>— RronTs  Pkotected— Fowl- 
ing ON  Navigable  Waters. 

A  gunning  club  acquired  title  to  an  island 
situated  in  a  bay  and  valuable  for  shooting, 
and  defendants  obtained  title  to  an  island  of 
about  two  square  rods  situated  in  the  middle 
of  a  channel  between  the  island  belonging  to 
the  club  and  other  islands  and  in  a  position  to 
intercept  files  of  ducks  flying  over  the  bay  so 
as  to  prevent  them  from  coming  within  range 
of  the  club's  premises.  Beld,  in  the  club's  ac- 
tion for  an  injunction,  alleging  irreparable  In- 
jury to  its  hunting  rights,  but  no  malicious  in- 
terference therewith,  that,  in  view  of  the  rights 
of  all  citizens  to  shoot  upon  navigable  waters 
in  the  jurisdiction  of  the  commonwealth,  equity 
would  not  restrain  defendants*  use  of  their  is- 
land; the  injury  to  the  club  being  damnum 
absque  injuria. 

[Ed.  Note.— For  other  cases,  see  Game,  Dec 
Dig.  §  2%.«] 

4.  Public  Lands  (^  183*)— Grants  by  State 
—Repeal  at  Suit  of  Private  Owner. 

Under  Code  1904.  i  2368,  which  provides 
that  the  commonwealth,  or  any  other  party  de- 
siring to  repeal  any  grant  of  land  because  ob- 
tained to  the  prejudice  of  such  party's  equitable 
right,  may  file  a  bill  in  equity  for  that  purpose, 
no  private  dtisen  can  maintain  a  suit  to  set 
aside  such  ^T&nt  unless  he  can  show  that  he 
has  some  nght  therein  which  is  prejudiced  by 
the  grant. 

[Ed.  Note.^For  other  cases,  see  Public 
Lands,  Dec.  Dig.  S  183.*] 

5.  Nuisance   (|  72*)— Public  Nuibanob  — 
Rbmeot>of  Private  Person. 

Where .  acts  constitute  a  public  nuisance, 
a  private  person  who  has  only  suffered  with 
the  general  public  cannot  complain  thereof. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent  Dig.  §§  164-169;    Dec  Dig.  §  72.*] 

Appeal  from  Circuit  Court,  Princess  Anne 
County. 

Action  for  an  injunction  by  the  Triple  Is- 
land Gunning  Club,  Incorporated,  against 
William  B.  Meredith  and  others.  From  a 
decree  perpetually  enjoining  defendants,  they 
appeal.    Reversed. 

D.  H.  &  Walter  Leake  and  Scott,  Buchan- 
nan  &  Cardwell,  for  appellants.  Loyall,  Tay- 
lor &  White  and  A.  Jo.hnston  AcIlIss,  for  ap- 
pellee. 

KEITH,  P.  The  Triple  Island  Gunning 
Club  filed  its  bill  in  the  circuit  court  of  Prin- 
cess Anne  county,  in  which  it  states  that  it 
is  a  corporation  organized  under  the  laws  of 
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the  state  of  Ylrginia,  and  In  pursuance  of 
tbe  power  granted  it  acquired  title  to  Half 
Moon  Island,  situated  in  the  waters  of  Back 
Bay,  within  the  county  of  Princess  Anne; 
that  this  Island  is  chiefly  marsh  land  and 
land  covered  by  water,  and  valuable  only 
for  fishing  and  shooting;  that  Meredith, 
Fearing,  and  Whitehurst,  who  are  afterwards 
named  as  defendants,  had  purchased  a  par- 
cel of  land  containing  1O/1O80  of  an  acre,  for 
which  a  grant  from  the  commonwealth  ap- 
pears to  have  been  issued  by  the  Grovernor  of 
the  commonwealth  to  George  W.  Whitehurst; 
that  it  consists  only  of  a  few  stakes  drivoi 
into  the  bed  of  the  bay,  connected  by  boards 
and  filled  in  with  earth  and  other  material, 
thereby  making  an  artificial  island,  distant 
between  200  and  300  yards  from  complain- 
ant's property;  that  the  purpose  of  the  de- 
fendants in  constructing  this  artificial  island 
Is  to  shoot  ducks  and  other  game  therefrom, 
all  of  which  is  in  violation  of  the  statute 
laws  of  the  state,  and  will  result  In  great 
injury  to  complainant;  that  owing  to  the  lo- 
cation of  the  island,  directly  in  the  channel 
and  almost  equidistant  between  complain- 
ant's island  and  certain  other  islands  used 
for  shooting  and  hunting  purposes,  known 
as  Dudley's  Island  and  Horse  Island,  it  will 
be  in  a  position  to  intercept  the  files  of  ducks 
and  other  game  as  they  fly  over  the  waters 
of  the  said  bay;  that  these  acts  constitute 
a  trespass,  nuisance,  or  ouster  as  the  case 
may  be,  involving  oppressive  litigation  and  a 
multiplicity  of  suits  on  the  part  of  complain- 
ant in  order  to  protect  its  rights;  that,  if 
respondents  are  allowed  to  continue  the  con- 
struction of  the  said  island,  it  will  result  in 
ruining  the  value  of  complainant's  property 
^r  the  only  purpose  for  which  it  can  be 
'.ised,  namely,  for  hunting  and  fishing;  and 
*hat  the  damages  to  complainant  will  be  ir- 
reparable. 

The  defendants  filed  their  demurrer  and 
answer,  in  which  they  deny  that  the  property 
uwned  by  them  is.  an  artificial  island,  or  that 
they  or  their  predecessors  formed  or  attempt- 
ed to  form  an  island  at  said  place,  or  that 
it  1^  an  obstruction  to  navigation,  or  that  it 
is  within  the  legal  bounds  of  complainant's 
land,  or  that  it  is  land  covered  entirely  by 
water,  or  that  the  public  has  a  right  to  pass 
and  repass  over  the  same;  but  they  admit  that 
the  waters  of  Back  Bay  are  navigable  and 
surround  the  property  of  complainant.  They 
claim  that  the  property  granted  to  them  is  a 
natural  island  and  was  not  formed  by  boards 
and  stakes  and  by  filling  in  with  earth  or 
other  materials  between  said  boards,  as  al- 
leged by  complainant  Respondents  admit 
that  it  is  their  purpose  to  shoot  ducks  and 
other  game  from  their  island;  but  they  de- 
ny that  shooting  therefrom  is  in  violation  of 
the  laws  of  this  state,  and  that  shooting 
therefrom  will  injure  complainant  or  its 
property.  They  say  that,  under  the  laws  of 
the  state  of  Virginia,  the  waters  of  Back 
Bay  are  open  to  all  persons  for  hunting  and 


shooting  purposes,  except  In  certain  ways, 
and  that  the  excepted  ways  in  which  shooting 
is  forbidden  are  punishable  as  a  crime,  and 
equity  has  no  jurisdiction  to  enjoin  the  com- 
mission of  such  acts.  They  deny  that  com- 
plainant has  any  exclusive  right  of  hunting 
in  the  waters  of  Back  Bay  adjacent  to  or 
surrounding  the  property  owned  by  complain- 
ant, but  claim  that  the  same  is  open  to  all 
the  people  of  the  commonwealth,  and,  even 
if  respondents  did  disturb  complainant  or  its 
members  in  shooting  from  its  own  land  over 
the  waters  of  Back  Bay  by  preventing  ducks 
from  coming  Into  said  waters  at  said  point, 
that  would  not  have  injured  complainant  or 
its  members  in  any  rights  which  they  bad 
except  as  individual  citizens  of  the  state. 
They  deny  that  they  have  done  any  act  con- 
stituting a  trespass,  nuisance,  or  ouster  of  or 
to  the  complainant,  or  were  the  cause  of  liti- 
gation or  a  multiplicity  of  suits,  and  they 
deny  that  any  act  of  theirs  will  result  in 
ruining  the  value  of  complainant's  property, 
either  for  hunting  or  fishing  purposes. 

Upon  the  issues  thus  made  evidence  was 
taken,  and  a  decree  was  entered  by  the  cir- 
cuit court  perpetually  enjoining  the  defend- 
ants, their  agents  and  employes,  from  using 
the  property  claimed  by  them,  known  as 
'*Duck  Island,"  for  shooting  game  or  fishing, 
or  for  any  other  purpose  whatsoever;  and 
from  this  decree  the  defendants  obtained  an 
appeal. 

Counsel  for  appellee,  in  their  brief,  state: 
"That  no  evidence  concerning  the  title  to  the 
property  was  introduced,  other  than  that 
showing  the  island's  nonexistence.  *  •  * 
The  complainant  in  the  court  below  confined 
itself  to  proving  the  sole  and  single  fact  that 
Duck  Island  is  an  artificial  structure,  and 
the.  respondents  to  disproving  that  fact"  All 
questions  of  title,  therefore,  are  eliminated. 

[1,  2]  On  the  part  of  appellee  it  Is  claimed 
that  the  parcel  of  land  occupied  by  the  ap- 
pellants is  an  artificial  blind,  erected  and 
maintained  in  violation  of  law,  and  that, 
while  a  court  of  equity  has  no  criminal  ju- 
risdiction and  cannot  interfere  to  prevent  the 
commission  of  criminal  or  illegal  acts,  yet 
that  the  act  complained  of  constitutes  a  crim- 
inal offense  does  not  defeat  the  jurisdiction 
of  a  court  of  equity,  if  it  also  constitutes  an 
invasion  of  rights  of  property  of  a  pecuniary 
nature,  but  that  when  there  is  such  interfer- 
ence, and  there  is  no  adequate  remedy  at 
law,  the  criminality  of  the  act  will  not  divest 
the  jurisdiction  of  equity  to  prevent  it,  citing 
16  Am.  &  Eng.  Enc  p.  363;  Attorney  Gener- 
al V.  Utica,  2  Johns.  Ch.  (N.  Y.)  371. 

In  Beveridge  v.  Lacey,  24  Va.  63,  it  was 
said  by  Judge  Cabell:  "It  is  not  the  province 
of  a  court  of  equity  to  correct  abuses  merely 
public.  It  interferes  on  the  ground  of  private 
injury  only." 

The  principle,  however,  is  well  settled, 
and  does  not  need  authorities  to  support  it 

Section  2070a  of  the  Code  of  Virginia  and 
the  private  acts  governing  hunting  in  the 
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several  counties,  including  tbe  act  in  force 
in  the  county  of  Princess  Anne  (Acts;LQ01-02, 
p.  107),  are  designed  to  regulate  and  con* 
trol  the  killing  and  capture  of  game  of  all 
sorts  for  the  benefit,  not  of  any  indiyidual, 
but  for  the  fi^od  of  all  of  the  citizens  of  the 
commonwealth;  and  it  Is  declared,  by  sec- 
tion 1338,  that  "aU  the  beds  of  the  bays,  riv- 
ers, creeks  and  the  shores  of  the  sea  within 
the  jurisdiction^  of  this  commonwealth,  and 
not  conveyed  by' special  grant  or  compact  ac- 
cording to  law,  shall  continue  and  remain 
the  property  of  the  commonwealth  of  Vir- 
ginia, and  may  be  used  as  a  common  by  all 
the  people  of  the  state  for  the  purpose  of 
fishing  and  fowling,"  etc.;  and  it  has  been 
held  that  the  rights  declared  by  this  section 
are  not  an  arbitrary  assumption  of  power  on 
the  part  of  the  state,  but  are  declaratory  of 
the  common  law.  Taylor  v.  Com.,  102  Va. 
759,  47  S.  B.  875,  102  Am.  8t  Rep.  805. 

[3]  The  right  of  fowling  in  these  waters 
being  common  to  all  of  the  citizens  of  the 
commonwealth,  and  those  rights  being  pro- 
tected by  laws  which  denounce  the  offenses 
and  prescribe  penalties  for  their  violation, 
it  is  certain  that  those  facts  alone  do  not 
confer  upon  a  court  of  equity  Jurisdiction 
to  prevent  their  violation  by  injunction. 
The  only  inquiry,  therefore,  which  it  is  nec- 
essary to  make,  is  to  ascertain  whether  or 
not  the  acts  of  appellants  violate  any  of  ap- 
pellee's rights  of  property. 

The  Triple  Island  Gunning  Olub  was  or- 
ganized and  acquired  the  property  which  it 
holds  for  fishing  and  hunting  thereon,  and 
it  alleges  that  the  acts  of  appellants  done 
and  threatened  upon  the  blind  or  artificial 
island  which  they  have  constructed  will  re- 
sult in  great  injury  to  complainant,  because, 
owing  to  the  location  of  the  said  island  di- 
rectly in  the  channelway,  almost  equidis- 
tant between  complainant's  island  and  oth- 
er islands  used  for  hunting  and  shooting 
purposes,  the  artificial  island  of  appellants 
will  be  in  a  position  to  intercept  the  files  of 
ducks  and  other  game  as  they  fiy  over  the 
waters  of  said  bay.  The  appellee  leaves  out 
of  view  the  fact  that  appellants  have  rights 
equal  to  its  own  with  respect  to  the  waters  of 
Back  Bay  for  the  purpose  of  fishing  and 
fowling;  that  the  Virginian  statutes  for  the 
protection  of  game  in  force  with  respect  to 
those  waters  were  not  intended  for  its  pecu- 
liar behoof  and  benefit  but  for  that  of  all  the 
citizens  of  the  commonwealth.  If,  then,  ap- 
pellants in  the  exercise  of  their  rights  of 
shooting  game  upon  the  waters  of  Back  Bay, 
not  with  a'*malicious  motive,  but  in  the  enjoy- 
ment of  a  privilege  common  to  them  with  ail 
other  citizens,  by  the  firing  of  guns  frighten 
or  intercept  the  files  of  ducks  or  other  game 
as  they  fiy  over  the  waters  of  the  bay  and 
prevent  their  coming  within  range  of  the 
premises  of  the  Triple  Island  Gunning  Club, 
it  is  damnum  absque  injuria. 

This  question  was  long  ago  examined  by 
Lord  Chief  Justice  Holt    In  Eeoble  v.  Hlck- 


ringiU,  11  Mod.  74,  11  East,  674,  note,  the 
declaration,  in  an  action  on  the  case,  that 
the  defendant  was  possessed  of  a  certain 
close,  and  a  decoy  therein,  and  that  the  de- 
fendant knowingly,  and  with  intention  to 
injure  him  by  preventing  ducks  from  com- 
ing to  the  decoy,  did,  on  divers  times,  ma- 
liciously shoot  off  guns,  etc.,  was  held  to  be 
good,  although  it  was  not  stated  that  the 
defendant  entered  the  close.  Lord  Chief  Jus- 
tice Holt  said  that:  ''While  the  ducks  are 
in  the  pond  the  plaintiff  has  a  property,  and 
the  defendant  was  a  wrongdoer  to  disturb 
him;  but  to  intend  that  he  entered,  or  that 
he  came  upon  his  ground,  would  be  too  ma- 
terial to  Intend,  it  being  trespass.  But  sup- 
pose the  defendant  had  shot  in  his  own 
ground;  If  he  had  had  occasion  to  shoot, 
it  would  have  been  one  thing;  but  to  shoot 
on  purpose  to  damage  the  plaintiff  is  anoth- 
er thing,  and  a  wrong.'*  Justices  Powys  and 
Gould  said:  "A  man  may  lawfully  shoot  in 
his  own  ground,  as  to  kill  venison,  but  not 
to  destroy  maliciously  the  properly  of  an- 
other." 

In  the  case  before  us  we  have  neither 
charge  nor  proof  that  the  acts  complained 
of  were  done  maliciously.  On  the  contrary, 
it  appears  that  they  were  done  in  an  honest 
belief  by  appellants  that  they  were  doing 
what  they  had  a  right  to  do  as  citizens  of 
the  commonwealth,  and,  on  the  authority  of 
the  case  just  quoted,  their  conduct  was  not 
actionable. 

To  show  that  there  has  been  such  an  inva- 
sion of  its  rights  as  a  court  of  equity  will 
enjoin,  appellee  relies  upon  certain  Minne- 
sota cases,  among  them  Lambrey  v.  Danz, 
86  Minn.  317,  90  N.  W.  678.  There  it  ap- 
peared that  the  United  States  surveyed,  se- 
lected, and  by  its  patent  conveyed  to  the 
state  of  Minnesota  as  swamp  and  overflow- 
ed land  the  real  estate  in  controversy,  with- 
out meandering  any  of  the  waters  thereon; 
that  the  plaintiff  had  acquired  the  title  of 
the  state  thereto;  and  that  in  fact  the  land 
was  covered  by  the  waters  of  a  lake,  which 
it  was  impossible  to  use  for  the  purpose  of 
travel  or  commerce,  or  for  pleasure  other 
than  hunting.  It  was  held  "that  such  acts 
of  the  United  States  are  conclusive  as  to 
the  character  and  title  of  such  land,  and 
that  the  plaintiff  is  the  absolute  owner  there- 
of, and  that  the  public  have  no  right  to 
fowl  on  the  waters  thereon."  It  is  further 
said  that  ''the  facts  found  by  the  trial  court 
justify  its  conclusion  of  law  to  the  effect 
that  the  defendant  be  restrained  from  shoot- 
ing on  or  over  the  plaintiff*s  land,  or  any 
of  the  waters  thereof." 

It  is  hardly  necessary  to  point  out  the 
broad  line  of  distinction  between  that  case 
and  the  one  under  Judgment  It  was  there 
held  that  the  plaintiff  was  the  absolute  own- 
er of  the  land,  and  that  the  public  had  no 
right  to  fowl  on  the  waters  thereon,  while 
with  us  just  the  contrary  appears. 

In  Realty  Company  v.  Johnson,  02  Minn. 
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363,  100  N.  W.  94,  66  L.  R.  A.  439,  104  Am. 
St  Rep.  677,  the  action  was  brought  to  en* 
join  the  appellant  from  shooting  wild  fowl 
In  their  passage  over  and  across  a  highway 
on  respondent's  premises.  It  was  held  that: 
"The  owner  of  the  soil  has  exdnslve  do- 
minion over  it,  and  the  exclnslve  privilege 
of  hunting,  including  the  unqualified  right 
to  control  and  protect  the  wild  game  there- 
on; that,  in  granting  an  easement  across  his 
premises  for  the  purposes  of  a  public  high- 
way, the  owner  does  not'  surrender  to  the 
public  his  right  to  foster  and  protect  wild 
game  on  the  land,  and  the  public  does  not 
acquire  any  right  to  pursue  and  kill  the 
same  while  it  is  temporarily  passing  to  and 
fro  across  the  highway." 

In  Whittaker  v.  Stangvick,  100  Minn.  386, 
111  N.  W.  295,  10  L.  R.  A,  (N.  S.)  921,  117 
Am.  St.  Rep.  703,  the  plaintiff  and  appel- 
lant sought  perpetually  to  enjoin  defendants 
and  respondents  from  constructing  covers  or 
blinds  on  the  surface  of  a  lake  in  front  of  a 
strip  of  land,  to  which  plaintiff  claimed  own- 
ership, separating  two  navigable  lakes,  and 
from  shooting  across  or  over  the  strip  of 
lan4.  The  court  entered  judgment  for  the 
defendants,  and  this  appeal  was  taken  from 
the  order  denying  a  motion  for  a  new  trial. 
The  essential  question  was  whether  the  deci- 
sion was  justified  by  the  evidence  and  was 
consistent  with  law.  The  court  found  the 
following  facts: 

"The  plaintiff  owned  the  long,  narrow 
strip,  and  accretions,  extending  to  a  creek 
connecting  the  waters  of  the  lakes,  which 
formed  what  is  known  as  a  *duck  pass.'  Al- 
though there  was  a  public  highway  over  the 
duck  pass,  by  virtue  of  an  agreement  with 
the  supervisors  of  the  township  the  plain- 
tiff had  the  right  of  fishing  and  hunting 
thereon  to  the  same  extent  as  though  the 
road  had  not  been  laid  out  The  defendants 
and  other  persons  wrongfully  had  previously 
gone  on  plaintiff's  land  at  the  highway  and 
shot  ducks  and  water  fowl,  and  now  threat- 
en to  continue  to  do  so.  The  effect  of  the 
acts  was  to  practically  monopolize  the  shoot- 
ing privileges  and  to  largely  impair  the  val- 
ue of  the  privileges  to  the  plaintiff  and  her 
guests.  The  defendants  had  been  previously 
restrained  by  an  order  of  the  district  court 
from  going  upon  the  highway  for  the  pur- 
pose of  hunting,  and  from  hunting  or  shoot- 
ing ducks  or  other  water  fowl  upon  the  high- 
way. 'That  the  defendants  have  heretofore 
erected,  and  intend  and  threaten  to  hereafter 
erect  upon  the  surface  of  Upper  Ten  Mile 
Lake,  directly  in  front  of  the  said  pass,  and 
at  a  distance  of  about  325  feet  from  the 
shore  line  thereof,  certain  covers  or  blinds, 
with  the  purpose  and  intention  of  shooting 
therefrom  the  wild  ducks  and  other  water 
fowl  flying  over  said  pass,  and  that  In  hunt- 
ing said  game  defendants  are  liable  to  shoot 
over  plaintiff's  said  land.  That  said  lake  is 
of  large  extent  and  it  is  not  necessary,  for 
the  mere  purpose  of  hunting  or  shooting  the 


said  wild  fowl,  that  said  defendants  should 
locate  such  cover  or  blinds  at  the  place  above 
mentioned.  That  the  probable  result  of  such 
acts  on  the  part  of  the  defendants  will  be  to 
Injuriously  affect  the  facilities  for  shooting 
wild  fowl  afforded  by  said  pass,  and  as  a 
consequence  thereof  the  value  of  said  shoot- 
ing privileges  will  be  to  a  considerable  ex- 
tent impaired.'  There  waa  testimony  to  the 
effect  that  a  shotgun  would  carry  shot  prob- 
ably 400  feet  maybe  more  than  that  In 
consequence,  when  persons  in  the  blind  would 
shoot  towards  plaintUTs  place,  the  shot  could 
not  help  but  drop  around  plalntiflTs  place, 
on  the  pointy  in  the  woods,  or  in  the  timber, 
or  across  the  point  A  certain  amount  of 
the  shot  would  go  over  the  pass.  From  30 
to  50  per  cent  of  the  shot  would  go  over  the 
land  and  on  the  pass.  It  depends  on  the 
winds,  and  which  way  the  dudos  fly.  In 
shooting  ducks  flying  from  the  north,  south, 
some  of  these  ducks  in  the  ordinary  course 
of  shooting  naturally  would  fall,  when  they 
were  killed^  on  this  pas& 

''The  first  question  is  whether  the  facte 
found  show  a  trespass.  Defendants  urge 
that  the  falling  of  the  shot  and  of  ducks  on 
plaintiff's  land,  not  having  been  shown  to 
become  a  nuisance  to  her,  certainly  could  not 
be  sufficient  to  constitute  a  trespass  on  the 
part  of  the  defendants.  The  old  maxim  that 
the  law  does  not  concern  itself  with  trifles 
might  well  be  Invoked  here.  This  contention 
Involves  a  misapprehension  of  the  law  of 
trespass. 

"With  respect  to  damages  as  an  essen- 
tial, the  common  law  recognizes  two  kinds  of 
actions.  In  the  first  class  there  is  a  direct 
invasion  of  another's  person  or  property 
without  permission,  which  is  actionable  per 
se,  or  which  gives  rise  to  a  presumption  of 
at  least  some  damage,  without  proof  of  any 
actual  damage.  Unpermitted  contact  with 
the  person  constitutes  assault  and  battery. 
Unpermitted  invasion  of  premises  constitutes 
a  trespass  quare  clausum  freglt  In  the  sec- 
ond class,  actions  on  the  case,  in  which  the 
damages  are  indirect  and  consequential,  there 
can  be  no  recovery  unless  the  plaintiff  shows, 
as  an  essential  part  of  his  case,  that  dam- 
ages, pecuniary  in  kind,  proximate  in  se- 
quence, and  substantial  In  extent  have  re- 
sulted. In  trespass  quare  clausum  freglt  It 
is  immaterial  whether  the  quantum  of 
harm  suffered  be  great,  little,  or  inappre- 
ciable.   •    •    ♦ 

"The  mere  fact  that  damage  from  falling 
shot  or  birds  would  be  insignificant  as  has 
been  shown,  has  no  logical  bearing  at  all 
upon  the  question.  The  record,  besides,  con- 
clusively shows  substantial  damage  to  the 
premises.  At  common  law,  trespass  on  the 
case  would  have  lain.  The  inherent  danger 
to  landowners  from  guns  in  the  hands  of 
hunters,  often  irresponsible  and  reckless,  and 
sometimes  malicious,  must  be  adequately 
guarded  against  if  the  law  Is  to  be  more  than 
a  name.     As  the  hazard  from  the  use  or 
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threatened  use  of  dangerous  Instrumentali- 
ties Increases,  In  all  branches  of  the  law,  the 
responsibility  of  the  person  employing  them 
becomes  stricter  and  may  amount  to  insor* 
ance  of  safety.  All  remedial  resources  of 
law  and  equity  may  be  exercised  to  prevent 
such  peril  to  person  or  property,  or  conduct 
likely  also  to  result  in  breach  of  peace.     ^ 

"The  second  question  Is  whether  or  not  an 
injunction  will  He  under  the  circumstances. 
It  is  elementary  that  equity  will  grant  that 
relief  to  prevent  a  threatened  trespass,  es- 
pecially where  there  can  be  no  adequate  pe- 
cuniary compensation,  because  It  would  be 
difficult  or  Impossible  to  ascertain  the  dam- 
age resulting  from  such  an  act,  and  where 
otherwise  a  multiplicity  of  suits  cannot  be 
prevented.  •  •  ♦  There  has  been  a  ma- 
terial modification  in  such  cases  of  the  re- 
quirements that  the  injury  should  be  irrei>- 
arable  and  the  legal  remedy  inadequate 
The  tendency  of  American  authorities  is  to 
extend  the  application  of  the  remedy** — alid 
to  grant  It  in  many  instances,  and  under 
many  circumstances,  where  it  would  former- 
ly have  been  refused. 

In  that  case  the  Injunction  was  issued 
upon  the  ground  that  the  facts  showed  that 
the  defendants  shot  over  the  plaintiff's  land, 
which  constituted  a  trespass. 

[4]  Appellee  relies  also  upon  section  2368 
of  the  CJode,  which  provides  that-:  **The 
commonwealth  or  any  other  party  desiring  to 
repeal,  in  whole  or  in  part,  any  grant  of  land, 
because  it  was  obtained  by  fraud  or  issued 
contrary  to  law,  or  to  the  prejudice  of  such 
party's  equitable  right,  may  file  a  bill  in 
equity  for  that  purpose  in  the  circuit  court 
of  the  county  or  the  circuit  or  corporation 
court  of  the  corporation  in  which  the  land, 
or  some  part  thereof,  lies,  exhibiting  with 
the  bill  a  certified  copy  of  the  patent;  and 
making  all  the  proper  parties." 

Argument  Is  hardly  necessary  to  show  that 
the  case  of  appellee  does  not  come  within 
the  purview  of  this  statute.  Nowhere  in  the 
record  does  it  appear  that  the  appellee  has 
any  equitable  right  in  the  grant  from  the 
commonwealth  of  the  land  in  question  to 
George  W.  Whitehurst  on  the  16th  of  Feb- 
ruary, 1909,  and  we  take  it  that  no  private 
citizen  could  maintain  a  salt  in  equity  or 
otherwise  to  set  aside  that  grant,  unless  he 
could  show  that  he  had  some  right  therein 
which  was  prejudiced  by  the  grant 

[9]  Upon  the  whole  case,  we  are  of  opin- 
ion that  appellee  has  failed  to  show  any  sadti 
interference  with  its  rights  on  tlie  part  of 
appellants  as  entitles  it  to  the  protection  of 
a  court  of  equity;  that,  if  the  acts  com- 
plained of  constitute  a  nuisance^  it  has  only 
suffered  with  the  general  public;  and  that, 
if  the  acts  complained  of  violate  the  crim- 
inal law,  those  guilty  should  be  proceeded 
against  and  punished  in  the  mode  wtiich  the 
criminal  law  prescribes. 


It  follows  that  the  decree  of  the  drcolt 
court  must  be  reversed,  and  the  bUl  dismiss- 
ed, with  costs  to  the  appellants. 

Reversed. 

CARDWBLL,  J.,  absent 


(70  W.  Va,  211) 
COX  V.  ORNDORFR 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  23,  1912.) 

f8ynabu§  by  ihe  Court.) 

New  Trial  (§  2*)— Ow  Appeal  fboic  Jusnci 
OF  Peace. 

On  the  trial  of  an  appeal  in  proceedings 
origiDEting  before  a  justice  to  try  a  claim  to 
property  levied  on,  the  circuit  court  does  not 
err  m  setting  aside  a  verdict  which  is  manifest- 
ly contrary  Co  the  very  right  of  the  contro- 
versy. 

[Ed.  Note.~For  other  cases,  see  New  Trial, 
Dec  Dig.  §  2.*] 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  W.  J.  Cox  against  W.  B.  Om- 
dorff.  Verdict  for  defendant  was  set  aside 
in  the  circuit  court,  and  he  brings  error.  Af- 
firmed. 

Taylor  &  Allen  and  W.  B.  Maxwell,  for 
plaintiff  in  error.  W.  E.  Baker  and  S.  T. 
Spears,  for  defendant  in  error. 

BOBINSON,  J.  This  case  Involves  a  trial 
of  the  right  to  property  under  levy  in  at- 
tachment proceedings.  The  issue  was  de- 
cided against  the  claimant  by  the  justice  be- 
fore whom  the  petition  claiming  the  prop- 
erty as  not  liable  to  the  levy  was  originally 
filed.  By  appeal,  the  claimant  transferred 
the  case  to  the  circuit  court  There  a  trial 
before  a  jury  resulted  in  a  verdict  against 
the  claimant  On  his  motion,  the  verdict 
was  set  aside  and  a  new  trial  was  granted. 
From  the  order  setting  aside  the  verdict  and 
awarding  a  new  trial,  the  defendant  in  the 
issue — the  attaching  creditor — has  ,obtained 
a  writ  of  error.  He  insists  that  the  verdict 
is  in  accord  with  law  and  the  evidence  and 
that  he  should  have  judgment  accordingly. 

The  issue  was  tried  on  the  theory  ad- 
vanced by  the  claimant  that  he  had  a  condi- 
tional interest  in  the  property  at  the  time 
the  levy  was  made.  On  this  theory  alone, 
there  Is  evidence  to  support  the  verdict  which 
denies  the  property  to  the  claimant  But 
the  evidence  unquestionably  shows  that  the 
debtors  in  the  attachment  proceedings  had 
no  Interest  in  the  property  at  any  time.  If 
the  claimant  had  no  interest  in  the  property 
at  the  time  of  the  levy,  as  Indeed  the  jury 
found,  it  is  clear  that  the  property  belonged 
to  a  third  party,  named  in  the  evidence. 
Now,  the  evidence  without  contradiction 
shows  that  the  claimant,  very  soon  after  the 
levy,  acquired  the  title  of  this  third  party 
to  the  property  In  question.  Even  if  the 
claimant  had  no  title  when  the  levy  was 
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made^  be  could  rely  on  the  title  which  he 
afterwards  obtained  from  the  real  owner 
other  than  the  attachment  debtors,  to  secure 
a  rtiease  of  the  property  from  the  levy.  It 
might  be  necessary  for  the  claimant  to  amend 
Ills  petition  and  proceedings  seeking  a  re- 
lease of  the  property  from  the  levy,  but  such 
amendment  of  proceedings  begun  before  a 
Justice  will  be  permitted  with  great  liberali- 
ty where  the  same  is  essential  to  the  estab- 
lishment of  the  very  right  of  the  case.  Since 
the  evidence  without  contradiction  shows 
that  in  any  event  the  claimant  actually  pur- 
chased and  paid  for  the  property,  dealing 
with  the  true  owner  who  was  in  no  wise  sub- 
ject to  the  levy,  the  verdict  was  contrary  to 
the  right  of  the  controversy,  and  the  court 
properly  set  it  aside  and  awarded  a  new 
trial.    Let  the  order  be  affirmed. 

(70  W.  Va.  226) 

BBIAB  CRBEK  BY.  CO.  v.  KANAWHA 
CENT.  BY.  CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  23,  1912.) 

(SyUahui  hy  the  Court.) 

1.  EbnNEZTT  Domain  (SS  79,  80*)— Bioht  to 
Compensation— Waivbb. 

As  the  constitutional  provision,  inhibiting 
the  taking  of  private  property  for  public  use 
without  compensation,  is  a  mere  limitation  up- 
on the  power  of  eminent  domain,  constituting 
no  abridgement  of  the  power  of  adtiaen  to  dis- 
pose of  his  property  or  rights  or  interests  there- 
in by  contract,  the  protection  it  aiSfords  from 
unlawful  entries  upon  private  lands  by  internal 
improvement  companies  may  be  waived  by 
agreement  or  conduct  creating  an  estoppeL 

[Ed.  Note.— For  other  caaes,  see  Bminent  Do- 
main, Cent  Dig.  H  20&-214;   Dea  Dig.  §§  79, 

2.  EiMiNENT  Domain  (§  276*)— Bemedies  of 
OwNEBs  of  Pbopertt— Injunction. 

If  an  owner  of  land  permits  a  railroad 
company  to  build  a  railroad  through  his  land, 
onder  an  oral  agreement  for  compensation,  or, 
without  protest  and  with  full  knowledge  of  the 
fact,  permits  a  railroad  to  be  built  on  his  land, 
he  is  limited  to  his  remedy  for  compensation 
for  the  land,  and  cannot  prevent  the  operation 
of  the  road  bv  injunction,  nor  compel  removal 
thereof  from  the  land. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Cent.  Dig.  |  774;   Dec.  Dig.  t  276.*] 

8.  Eminent  Domain   (t  276*)— Bbmedibs  of 
Owners  of  Pbopertt- Injunction. 

A  railroad  company,  claiming  part  of  a 
common  carrier  railroad,  built  on  private  land, 
as  a  private  enterprise,  by  the  owners  of  ad- 
jacent lands,  as  successor  in  title  to  the  own- 
ers of  the  land  on  which  it  was  built,  and  un- 
der a  location  made  by  it  in  the  manner  pre- 
scribed bv  law,  against  another  'railroad  com- 
pany, claiming  that  part  of  it  under  a  location 
made  by  it,  is  not  entitled  to  an  injunction  to 
prevent  the  latter  from  taking  possession  of 
the  road  and  operating  it,  pending  ■  condemna- 
tion proceedings  to  determine  the  legal  rights 
of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  §  276.*] 

Appeal    from    CSircult    Conrt,    Kanawha 
County. 


Action  by  Briar  Creefc  Bailway  Company 
against  the  Kanawha  (Antral  Bailway  Com- 
pany and  others.  From  a  decree  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

Price,  Smith,  Spilman  &  Clay  and  Linn  & 
Byrne,  for  appellant  Avis  &  Hardy,  for 
appellees. 

POFFENBABGEB,  J.  In  a  contest  be- 
tween two  railway  companies  for  the  same 
right  of  way,  or  rather  a  railroad  already 
constructed,  the  appellant  sought  an  injunc- 
tion to  prevent  the  appellee  from  taking  pos- 
session of  the  property  and  from  operating 
the  railroad,  or  running  its  engine  and  cars 
over  the  same;  and  the  court  below  refused 
the  injunction,  sustained  a.  demurrer  to  the 
bill  and  dismissed  it,  without  prejudice  to 
the  assertion  of  any  rights  the  appellant 
may  have  in  a  court  of  law. 

Following  the  general  course  of  a  .stream 
known  as  Briar  creek,  crossing  it  at  several 
points,  and  running  partly  on  one  side  there- 
of and  partly  on  the  other,  the  right  of  way 
and  railroad  are  at  some  places  on  the  lands 
of  the  Emmons  Tract  Coal  Company,  a  tract 
of  about  5,000  acres,  and  at  ol:hers  on  lands 
owned  by  Thomas  Lt.  and  others  of  the  Broun 
family  and  D.  G.  Courtney,  a  tract  of  about 
4,200  acres;  the  stream  being  the  line  be- 
tween the  two  boundaries  of  land.  It.  was 
built  by  the  Emmons  Tract  Coal  Company 
under  some  sort  of  a  loose  verbal  arrange- 
ment, as  a  means  of  developing  the  natural 
resources  of  said  two  tracts  of  land,  and  op- 
erated as  a  common  carrier  by  the  Coal  Biv- 
er  k  Western  Bailway  Company  and  its  suc- 
cessor, the  Coal  Blver  Bailway  Company. 
On  this  point,  the  bill  says:  '*In  the  year 
1904  and  subsequent  thereto,  as  plaintiff  is 
informed  and  believes,  certain  negotiations 
were  had  between  the  said  Brouns  and 
Courtney  on  the  one  side,  and  the  said  Em- 
mons Tract  Coal  Company  on  the  other,  for 
the  construction  of  a  railroad  up  and  along 
Briar  creek  from  Brounland,  as  a  means  of 
developing  the  coal  upon  the  properties  be- 
longing to  said  parties,  respectively;  that, 
pending  said  negotiations,  a  railroad  track 
was  graded  and  constructed  by  or  under  the 
direction  of  the  said  Emmons  Tract  Coal 
Company,  or  some  one  connected  with  it, 
upon  and  along  the  said  Briar  creek  from  its 
mouth  at  Brounland  for  a  distance  of  four 
miles,  crossing  and  recrossing  the  said  Briar 
creek  at  various  points,  and  passing  over  and 
through  the  lands  of  the  said  Brouns  and 
Courtney  and  of  the  said  Emmons  Tract 
Coal  Company  and  small  pieces  belonging  to 
other  persons,  substantially  upon  the  same 
route  as  set  forth  on  plaintifTs  map  and 
profile,  hereinbefore  mentioned;  that  the  said 
railroad  was  built  without  any  authority 
from,  and  without  the  consent  of,  the  said 
Brouns  and  Courtney,  or  either  of  them,  so 


•For  other  cmm  see  samo  topic  and  section  NUHBEB  in  Deo.  Dig.  A  Am.  Dls.  Key  Na.  Sories  A  Rep'r  Indexes 


W.Va.) 


BRIAR  CREEK  RY.  00.  Y.  KANAWHA  CENT.  RY.  CO, 


727 


far  as  It  runs  through  their  land,  but  that 
they  took  no  steps  to  Interfere  with  Its  build- 
ing, believing,  as  plaintiff  Is  informed  and 
believes,  that  the  negotiations  aforesaid 
which  were  pending  with  reference  to  its 
construction  with  the  E^mmons  Tract  Coal 
Company  would  be  carried  out  satisfactorily 
to  them,  80  that  the  railroad  could  be  op- 
erated in  such  way  as  to  benefit  their  tract 
of  land,  giving  them  main  line  rates  and  oth- 
er facilities  which  they  were  insisting  upon 
in  their  said  negotiations."  Then  follows 
this  allef^ation:  *' After  said  railroad  was 
built,  the  defendant  the  Coal  River  &  West- 
em  Railway  Company  began  to  operate  it  by 
sending  its  cars  and  engines  over  said  rail- 
road and  transporting  freights  and  other  ar- 
ticles along  its  line;  that  until  very  recently 
neither  the  Emmons  Tract  Coal  Company, 
nor  any  other  person  by  whom  said  railroad 
was  constructed,  so  far  as  plaintiff  is  in- 
formed, claimed  any  right  to  the  said  rail- 
^'>ad  track  and  roadbed,  or  the  right  to  op- 
turate  the  same,  so  far  as  it  runs  through 
the  said  Broun  and  Courtney  land;  but  the 
Coal  River  &  Western  Railway  Company, 
or  its  successor,  the  Coal  River  Railway 
Company,  was  allowed  to  operate  it,  as.af  ore- 
said,  without  interference  from  the  landown- 
ers on  either  side." 

Shortly  before  the  institution  of  this  suit, 
the  Kanawha  Central  Railway  Company, 
claiming  the  railway  upon  some  ground  not 
disdosed  by  the  bill,  notified  the  Coal  River 
Railway  Company  to  cease  using  the  rail- 
road, and  itself  took  possession  of  the  same, 
placing  its  engine  and  cars  thereon,  and 
transporting  freight  and  passengers  for  com- 
pensation; and,  on  March  27,  1906,  it  in- 
stituted condemnation  proceedings  to  obtain 
title  to  so  much  of  the  right  of  way  as  lies 
within  the  boundaries  of  the  Broun  and 
Courtney  lands.  The  bill,  without  Indicat- 
ing the  basis  of  the  claim  of  the  Kanawha 
Central  Railway  Company  to  title  to  the  rail- 
road or  right  to  use  it,  denies  such  right, 
and  yet  sets  up  no  claim  of  right  in  the 
plaintiff,  except  title  to  the  right  of  way 
by  virtue  of  prior  location  thereof  and  con- 
veyances- from  the  Brouns  and  Courtney. 
The  latter  obtained  its  charter  January  6, 
1906,  and  claims  to  have  adopted  a  map  and 
profile  of  a  survey  of  its  route,  correspond- 
ing substantially  with  the  location  on  which 
the  railroad  is  already  built,  and  filed  them 
in  the  offices  of  the  Secretary  of  State  and 
the  derk  of  the  county  court  of  Kanawha 
county,  January  9,  1906.  On  the  following 
day,  it  purchased  the  right  of  way,  as  so 
surveyed,  through  the  Broun  and  Courtney 
lands,  which  was  conveyed  to  it  by  deed  on 
March  21,  1906.  It  also  commenced  con- 
demnation proceedings  to  acquire  the  right 
of  way  through  the  Emmons  Tract  Company 
lands.  The  Kanawha  Central  Railway  Com- 
pany was  chartered  January  22,  1906,  and 
filed  its  map  and  profile^  covering  the  same 


right  of  way,  February  5,  1906,  and  on  the 
27th  day  of  March,  1906,  commenced  con- 
demnation proceedings  to  acquire  the  right 
of  way  on  which  the  road  is  located  through 
the  Broun  and  Courtney  lands,  as  stated. 
According  to  the  allegations  of  the  bill,  these 
were  the  conditions  under  which  the  Kana- 
wha Central  Railway  Company  took  posses^ 
slon  of  the  road  and  began  to  operate  it. 

The  allegations  of  the  bUl,  respecting  the 
construction  of  the  railroad  in  controversy, 
fairly  construed,  show  acquiescence  in  the 
use  of  the  land  on  which  it  is  built  for  gen- 
eral railroad  purposes.  It  was  bnUt  by  the 
Emmons  Tract  Company  while  negotiations, 
looking  to  the  accomplishment  of  that  end, 
were  pending.  Hence  it  is  reasonable  and 
fair  to  say  it  was  built  in  reliance  upon  the 
negotiations,  and  upon  belief  in  final  consum- 
mation of  an  agreement.  In  other  words, 
not  doubting  their  ability  to  reach  a  satis- 
factory agreement  with  the  Emmons  Tract 
people,  the  Brouns  and  Courtney,  by  their 
silence  and  noninterference,  permitted  them 
to  build  the  road,  for  use  as  a  common  car- 
rier, a  public  railroad,  the  ultimate  owner- 
ship, management,  and  control  of  which  were 
to  be  settled  and  determined  by  the  pending 
negotiations.  These  having  failed,  the  pres- 
ent contest  for  settlement  or  acquisition  of 
title  and  control  came  on,  in  the  form  of 
rival  and  contending  corporations  prosecut- 
ing and  defending  actions  in  the  legal  forum, 
in  which  every  question  indicated  by  the  bill 
can  be  determined,  except  that  of  possession 
of  the  railroad  and  right  of  way,  including 
use  and  operation,  pending  disposition  of  the 
actions  in  the  law  court 

Thus  the  land  and  the  fixtures,  the  rails 
and  cross-ties,  have  been  voluntarily  devoted 
to  a  public  use,  subject  to  rights  of  compen- 
sation and  title,  susceptible  of  complete  vin- 
dication, for  aught  that  appears  here,  by  le- 
gal <)roceedings.  Under  this  tacit  agreement 
the  road  was  built  and  actually  operated  as 
a  common  carrier.  As  to  the  details  of  the 
negotiations,  the  bUl  is  silent  Whether  the 
Brouns  and  Courtney  expected  to  have  stock 
or  interests  in  the  road  for  the  right  of  way, 
or  to  contribute  ratably  or  in  some  propor- 
tion to  the  cost  of  construction,  or  whether 
they  did  so,  is  not  disclosed;  but  we  think 
there  is  a  clear  admission  of  acquiescence  in 
the  building  of  the  road,  founded  upon  ex- 
pectation of  both  rights  and  duties  re- 
specting the  same  as  a  public  carrier,  on  the 
part  of  the  Brouns  and  Courtney,  to  whose 
rights  the  Briar  Cre^  Railway  Company 
has  succeeded. 

[1]  Under  these  circumstances,  that  com- 
pany, by  its  bill,  invokes  the  constitutional 
provision  inhibiting  the  taking  of  private 
property  for  public  use  without  compensa- 
tion, notwithstanding  the  offer  of  such  com- 
pensation and  intent  to  pay  it  manifested  by 
the  commencement  of  the  condemnation  pro- 
ceedings.    But  for  acquiescence  in  the  con- 
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stmctlon  of  the  road  and  devotion  of-  the 
land  to  public  nse,  subject  to  the  right  of 
oompensatlon,  and  possibly  some  Interest  in 
the  railroad,  the  case  would  clearly  fall 
within  the  protection  of  the  organic  provi- 
sion referred  to  and  the  remedy  by  injunc- 
tion. The  constitutional  guaranty  was  In- 
tended, however,  for  the  protection  of  such 
persons  only  as  see  fit  to  retain  possession 
and  title  to  their  property  until  compensa* 
tion  therefor  shall  have  been  ascertained  and 
paid.  Those  who  voluntarily  yield  them  to 
a  railroad  or  other  internal  improvement 
company,  or  devote  their  land  to  public  uses, 
necessarily  waive  and  lose  the  benefit  there- 
of. That  provision  does  not  abridge  the 
right  of  a  citizen  to  contract  with  his  neigh- 
bor or  ah  Internal  improvement  company.  It 
is  only  a  limltatloi^  upon  the  sovereign  power 
of  eminent  domain,  provided  and  resorted  to 
for  procurement  of  private  property  for  pub- 
lic use,  when  the  owner  thereof  declines  to 
yield  it  voluntarily,  either  denying  the  right 
of  appropriation  to  the  use  contemplated,  or 
unable  to  agree  upon  the  amount  of  compen- 
sation. 

[2]  If  a  landowner  sees  fit  to  permit  an 
entry  upon  his  land  by  a  railroad  company 
or  an  adjoining  landowner,  imder  some  sort 
of  an  oral  agreement,  and  large  expenditures 
upon  the  faith  of  such  agreement  or  permis- 
sion, carrying  an  assurance  of  a  conveyance 
of  the  title  to  the  land  or  an  easement  there- 
in, his  situation  is  similar  to  that  of  a  ven- 
dor by  verbal  contract,  when  the  vendee  has 
entered  into  possession  and  made  substantial 
improvements,  or  of  a  father  who  has  orally 
given  a  son  land,  and  the  latter  has  entered 
upon  it,  and  by  his  labor  and  outlay  of  mon- 
ey made  improvements  of  which  it  would  be 
inequitable  and  unjust  to  deprive  him.  Noth- 
ing in  either  the  terms  or  purpose  of  the  pro- 
vision invoked  imports  any  intention  to  de- 
stroy or  abridge  the  right  of  contract  on  the 
part  of  a  landowner.  On  the  contrary, 'all 
internal  improvement  companies,  as  well  as 
all  municipal  bodies,  are  empowered,  and  the 
state  and  all  individuals  have  inherent  right, 
to  purchase  land ;  and  the  exercise  of  these 
contractual  powers  is  contemplated  in  all 
those  cases  in  which  the  law  of  eminent  do- 
main Is  available,  in  case  of  necessity  for  the 
invocation  thereof.  The  latter  is  supplemen- 
tary to  the  contractual  power  through  which 
most  of  the  acquisitions  of  private  property 
for  public  use  are  made.  Logically,  there- 
fore, as  held  by  numerous  courts,  if  an  owner 
of  land  puts  a  railroad  company  in  posses- 
sion of  a  right  of  way  through  it,  or,  without 
protest,  sees  a  railroad  company  build  its 
road  on  his  land,  he  is  estopped  from  assert- 
ing title  to,  or  taking  possession  of,  so  much 
of  it  as  Is  so  used  by  the  company.  Roberts 
V.  RaUroad  Co.,  158  U.  S.  1,  15  Sup.  Ct  756, 
89  U  Ed.  873;  Kakeldy  v.  Columbia  R.  Co., 
87  Wash.  675.  80  Pac.  205;  33  Cyc.  155;  23 


f  A.  &  E.  Bnc.  L.  701;    ElUott,  Railroads,  | 
949. 

[3]  Here  the  entry  was  made  and  the  work 
done  by  the  Emmons  Tract  Coal  Company, 
whose  charter  may  not  have  extended  its  cor- 
porate powers  to  the  building  and  operation 
of  a  railroad.  As  to  the  extent  of  its  powers 
the  bill  is  silent;  but  this  does  not  affect  the 
application  of  the  principle.  It  was  permit- 
ted to  enter  upon  the  land  and  lay  out  there- 
on large  sums  of  money  in  building  the  road, 
and  indirectly  to  operate  the  road  as  a  pub* 
lie  carrier,  and  this  bill  shows  an  expiesa  de- 
sire that  it  shall  continue  to  be  such  a  car- 
rier. This  plaintiff,  chartered  as  a  railroad 
company  and  claiming  to  be  one,  has  bought 
the  right  of  way,  stands  in  the  shoes  of  the 
former  owners,  and  claims  right  to  posses- 
sion of  the  road  for  the  purpose  of  operating 
it  as  a  coDunon  carrier.  That  contemplated 
agreement,  whatever  its  terms  were,  was  con- 
summated and  executed  to  the  extent  of  the 
construction  of  the  railroad  and  employment 
thereof  in  the  public  service.  All  that  re- 
mained was  the  determination  by  agreement; 
if  possible,  of  the  ownership  thereof,  or  the 
interests  and  rights  of  the  negotiating  par* 
ties  respecting  It.  The  effort  to  do  this  hav- 
ing failed,  they  have  resorted  to  other  meth- 
ods, including  condemnation  proceedings,  in 
which  their  legal  rights  may  be  fully  ascer- 
tained and  declared.  Under  such  conditions, 
we  are  clearly  of  the  opinion  that  none  of 
these  proceedings  should  be  aided  or  retard- 
ed, or  the  operation  of  the  railroad  inter- 
fered with,  by  injunction.  There  is  no  tech- 
nical reason  for  it  Both  the  constitutional 
guaranty  and  the  statute  of  frauds  are  elimi- 
nated by  the  conduct  of  the  parties,  amount- 
ing to  an  agreement  pro  tanto.  In  this  class 
of  cases,  nothing  sustains  the  remedy  by  in- 
junction but  the  arbitrary  inhibition  of  the 
constitutional  guaranty.  Viewed  as  a  mere 
trespass  or  unlawful  entry,  the  wrong  is  re- 
medial by  the  ordinary  legal  possessory  ac- 
tions. There  is  no  element  of  irreparable 
injury.  Hence  waiver  of  the  constitutional 
guaranty  destroys  the  sole  ground  of  equity 
jurisdiction. 
The  decree  complained  of  will  be  afl^med. 


(90  s.  C.  868) 

ATLANTIC    COAST   LUMBER    CORPORA- 
TION V.  LITCHFIBLD  et  aL 

(Supreme  Court  of  South  Carolina.     Feb.  19, 

1912.) 

Appeal  and  Ebbob  (|  832*)— Rehbabino. 

A  fact  not  called  to  the  attention  of  the 
court  on  the  original  hearing  is  not  ground  for 
rehearing. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  8218;   Dec  Dig.  t  832.*] 

On  petition  for  rehearing.    Dismissed,  and 
former  judgment  modified. 
For  former  opinion,  see  73  S.  E.  182. 
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PEB  CURIAM.  At  the  hearing  respond- 
ent's attorney  admitted  that  the  deed  upon 
which  this  action  is  based  falls  within  the 
rule  of  construction  announced  in  the  recent 
cases  of  Flagler  y.  A.  G.  L.  Corporation  and 
McClary  v.  A.  C.  L.  Corporation,  and  that, 
if  the  court  adhered  to  the  decision  in  those 
cases,  it  would  be  conclusive  of  this  appeal, 
and  warrant  reversal  of  the  Judgment  below. 
The  court  was  asked  to  review  those  cases, 
but  declined  to  do  so.  Therefore  the  judg- 
ment below  was  reversed.    73  S.  E.  184. 

Counsel  failed  to  bring  to  the  attention  of 
the  court  at  that  time -the  fact  which  is 
now  brought  to  the  court's  attention  in  this 
petition,  io  wit,  that  upon  the  record  In  this 
case,  under  the  authority  of  the  cases  above 
dted,  the  plaintiff  was  entitled  to  have  the 
preliminary  injunction  maintained  until  the 
decision  on  the  merits  of  the  question  wheth- 
er plaintiff  had  allowed  a  reasonable  time, 
within  which  its  right  must  be  exercised, 
to  elapse  before  commencing  to  cut  the  tim- 
ber In  question.  This,  however,  does  not  af- 
ford ground  for  a  rehearing;  but  the  court 
will  now  make  thte  Judgment  which  It  would 
have  made  then.  If  the  matter  had  heea 
brought  to  its  attention. 

Therefore  it  is  ordered  that  the  former 
Judgment  of  this  court  be  modified  to  this 
extent,  that  the  Judgment  of  the  circuit  court 
be  reversed,  in  so  far  as  it  made  the  pre- 
liminary injunction  permanent,  and  that 
the  preliminary  injunction  remain  in  force 
untU  the  hearing.  Further  ordered  that  the 
order  staying  the  remittitur  be  revoked. 

GARY,  C.  J.,  and  HYDRIOK,  WATTS, 
and  FRASER,  JJ.,  concur.  WOODS,  J.,  did 
not  participat& 
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FLODINO  V.  FLODINO. 
(Supreme  Court  of  Georgia.    Feb.  18,  1912.) 

(Syllalus  ly  the  Court.) 

L  Contracts  (§  117*)— Validitt— LEaALiXT 
or  Consideration— Restraint  or  Trade. 
Where,  by  the  terms  of  an  agreement,  up- 
on a  valuable  consideration,  one  party  to  tne 
agreement  stipulates  that  he  "will  not  again 
engage  in  the  manufacture  and  sale  of  regalia, 
alone  or  in  conjunction  with  others,  within  five 
years  of  the  date  of  this  agreement,  under  pen- 
alty of  five  thousand  dollars  hguidated  dam- 
ages, to  be  paid  to  the  party  of  the  second  part 
If  this  agreement  is  violated,"  without  any 
limitation  as  to  space  or  territory,  this  stipu- 
lation cannot  be  enforced  in  a  suit  brought  to 
recover  the  sum  named  as  liquidated  damages. 
The  agreement  is  in  general  restraint  of  trade 
and  void. 

[lid.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  §  117.«] 

2.  Damages  <§  78*)— Liquid ateo  DAiCAOEa— 
"This  Aoreeusnt." 

One  paragraph  of  a  contract  stipulated 
that  the  party  of  the  first  part  "wHl  not  again 
engage  in  the  manufacture  and  sale  of  regalia, 
alone   or  in  conjunction  with   others,   within 


Ave  years  of  the  date  of  this  agreement,  under 
penalty  of  five  thousand  dollars  liquidated  dam- 
ages, to  be  paid  to  the  party  of  the  second  part 
if  this  agreement  is  violated."  Held,  that  the 
forfeiture  named  applies  only  to  this  para- 
graph of  the  agreement,  and  not  to  any  other 
paragraph  of  the  agreement  (Hill,  J.,  dissents 
as  to  this  headnote.) 

[Ed.   Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §§  157-163;  Dec.  Dig.  §  78.*J 


3.  Damages  (§  80*)— Liquidated  Damages 
OR  Penalty— Construction  of  Contract. 
Where  a  contract  contains  several  stipula- 
tions, and  the  sum  named  in  the  contract  as 
"liquidated  damages"  for  a  breach  of  the  agree- 
ment can  apply  to  the  breach  of  any  stipula- 
tion of  the  contract,  and  it  is  apparent  that  the 
damages  which  could  result  from  the  breach  of 
some  of  the  stipulations  would  be  so  small  in 
comparison  with  the  sum  named  as  liquidated 
damages  as  to  make  the  latter  excessive  and  un- 
just, the  amount  of  damages  stipulated  wiU  be 
held  to  be  in  the  nature  of  a  penalty,  and  not 
''liquidated  damages.** 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  17a>176;   Dec  Dig.  |  80.*] 


Brror  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  W.  E.  Floding  against  G.  A. 
Floding.  Judgment  for  defendant,  and  plain- 
till  brings  error.    Affirmed. 

C.  W.  Smith  and  M.  A.  Hale,  for  plaintiff 
in  error.  Slaton  &  Phillips,  for  defendant  in 
error. 

r 

HILL,  J.  [1]  1.  The  court  did  not  err  in 
sustaining  the  general  demurrer  filed  in  this 
case.  The  contract  entered  into  between 
the  plaintiff  and  the  defendant  is  as  follows: 
"Articles  of  Agreement  Know  all  men  by 
these  presents,  that  X,  Mr.  Geo.  A.  Floding, 
of  the  county  of  Fulton,  and  the  state  of 
Georgia,  party  of  the  flrat  part,  in  consider- 
ation of  the  sum  representing  the  value  of 
all  regalia  supplies,  machinery,  appliancesk 
and  materials  used  in  the  manufacture  and 
sale  of  regalia,  as  determined  by  inventory, 
to  be  made  at  the  earliest  possible  date,  do 
hereby  grant,  bargain,  sell,  and  convey  unto 
W.  E.  Floding,  party  of  the  second  part,  his 
executors,  administrators  and  assigns,  for- 
ever all  my  regalia  business,  regalia  supplies 
and  equipment,  used  in  the  manufacture^ 
sale,  and  prosecution  of  said  regalia  busi- 
ness as  per  invoice.  I  further  covenant  and 
agree  to  aid  said  party  of  the  second  part, 
during  the  first  year  following  the  date  of 
this  agreement,  by  all  reasonable  means  to 
acquire  a  worldng  knowledge  of  the  busi- 
ness. Further,  said  party  of  the  second 
part  shall  have  full  and  entire  right  to  the 
name,  'Floding,'  as  applied  to  the  regalia 
business,  it  being  intended  that  the  said  par- 
ty of  the  second  part  shall  enjoy  all  bene- 
fits whatsoever,  derived  from  the  publicity 
of  the  prior  business  of  the  said  party  of  Hie 
first  part  Terms  of  sale  shall  be  as  fol- 
lows:   One  thousand  (|1,000.00)  dollars  cash. 


•For  other  cases  sm  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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to  be  paid  on  the  completion  of  the  invoice^ 
and  the  balance  to  be  paid  in  one  year  from 
that  date.  Deferred  payments  to  draw  in- 
terest at  the  rate  of  6  per  cent  per  annum, 
from  the  date  of  closing  invoice.  Further, 
said  party  of  the  second  part  agrees  to  pay 
to  the  said  party  of  the  first  part  5  per 
cent  of  the  net  earnings  of  the  business,  for 
the  firat  year  following  the  closing  of  the  in- 
voice. The  said  party  of  the  first  part  fur- 
ther agrees  that  he  will  not  again  engage  in 
the  manufacture  and  sale  of  regalia,  alone 
or  in  conjunction  with  others,  within  five 
years  of  the  date  of  this  agreement,  under 
penalty  of  five  thousand  ($5,000.00)  dollars 
liquidated  damages,  to  be  paid  to  Uie  party 
of  the  second  part  if  this  agreement  is  vio- 
lated. As  evidence  of  good  faith  ten  ($10.- 
00)  dollars,  the  receipt  of  which  is  hereby 
acknowledged,  is  paid  on  the  sale  price  of 
the  said  regalia  stock.  Said  party  of  the 
first  part  agrees  to  lease  to  the  said  party 
of  the  second  part  the  first  and  second  fioors 
and  a  storeroom  on  the  third  floor  in  his 
business  block,  156  Whitehall  St,  Atlanta, 
6a.,  to  be  used  for  the  transaction  of  the 
regalia  business,  for  a  period  of  three  years, 
at  a  rental  of  fifty  ($50.00)  dollars  per  month, 
payable  monthly,  the  said  party  of  the  first 
part  reserving  desk  room  in  the  office  for 
his  private  use,  and  also  reserving  space  In 
the  vault  for  the  filing  of  valuable  papers. 
The  said  party  of  the  first  part  hereby  agrees 
to  pay  the  said  party  of  the  second  part 
twenty  ($20.00)  dollars  per  month  for  the 
first  year  following  the  closing  of  the  Invoice, 
for  serving  him  in  the  capacity  of  private 
secretary,  in  the  collection  of  accounts  or 
other  office  work  he  may  have  to  do.  It  is 
intended  that  the  inventory  shall  be  closed 
and  the  business  turned  over  to  W.  E.  Flod- 
Ing,  party  of  the  second  part  on  or  about 
October  1,  1909.  Signed  in  duplicate,  July 
29,  1909." 

Is  this  a  valid  subsisting  contract?  If  so, 
it  should  be  upheld.  But  it  is  insisted  by 
the  defendant  that  It  is  in  restraint  of 
trade,  against  public  policy,  and  therefore 
void.  If  this  latter  position  is  true,  then 
the  contract  cannot  be  enforced.  Where 
one,  for  a  valuable  consideration,  solemnly 
agrees  to  do  or  not  to  do  a  particular  thing, 
the  law  ought  and  will  compel  such  person 
to  comply  with  his  obligation,  unless  the  im- 
perative mandate  of  the  same  authority  de- 
clares the  contract  void,  or  for  other  reasons 
it  cannot  be  enforced.  CSourts  cannot  make 
contracts,  and  can  only  enforce  those  that  are 
legal.  Is  this  contract  sued  on  void?  In  the 
case  of  Seay  v.  Spratling,  188  Ga.  27,  65  S. 
B.  137,  the  contract  sued  on  stipulated:  "That 
whereas  the  said  G.  W.  Seay  is  the  owner  of 
seventy-four  shares  of  stock  of  tlie  Warren 
Manufacturing  Ck>.,  a  corporation  of  said 
state  and  county,  and  is  the  president  of 
said  company;  and  whereas  the  said  E.  J. 
Spratling  has  offered  to  pay  to  the  said  G. 
W.  Seay  the  sum  of  thirty-five  hundred  ($3,- 


500)  dollars  for  said  seventy-four  shares  of 
stock  of  the  Warren  Manufacturing  Co.,  pro- 
viding said  G.  W.  Seay  will  tender  his  res- 
ignation as  president  of  the  said  Warren 
Manufacturing  Go.  to  said  company,  and 
agree  to  neither  directly  nor  indirectly,  as 
an  individual,  member  of  a  firm,  stockholder 
in  a  corporation,  or  as  an  employ^  of  an  in- 
dividual, firm,  or  corporation,  engage  or  take 
part  in  any  line  of  business,  either  selling 
or  manufacturing,  similar  or  like  that  now 
done  by  the  Warren  Manufacturing  €Jo.» 
which  said  offer  the  said  G.  W.  Seay  has  ac- 
cepted: Now,  therefore,  for  and  in  consider- 
ation of  the  premises  and  the  sum  of  thirty- 
five  hundred  ($3,500)  dollars,  the'  purchase 
price  of  said  stock,  the  receipt  of  which  is 
hereby  acknowledged,  said  G.  W.  Seay  does 
hereby  agree  and  bind  himself  for  a  period 
of  two  years,  beginning  the  20th  day  of  Au- 
gust 1906»  and  ending  the  20th  day  of  Au- 
gust 1910,  neither  directly  nor  indirectly^ 
as  an  individual,  member  of  a  firm,  stock- 
holder in  a  corporation,  or  as  the  employ^^ 
of  an  indlvidualf  firm,  or  corporation,  to  en- 
gage or  take  part  in  any  line  of  business, 
either  selling  or  manufacturing,  similar  or 
Uke  that  now  or  heretofore  done  by  the 
Warren  Manufacturing  Company.*'  It  was 
held  in  the  Seay  CJase  that  in  the  agreement 
sued  on  there  was  no  limitation  as  to  space 
or  territory,  and  the  contract  was  therefore 
against  public  policy  and  void.  But  the 
plaintiff  in  error  here  insists  that  the  pres- 
ent case  does  not  come  within  the  ruling 
made  In  the  Seay  Case.  He  further  insists 
that  the  contract  here  sued  on  is  severable, 
and  that  though  the  contract  be  void  in 
part  (which  was  not  conceded),  the  remain- 
der, if  severable,  could  be  enforced  as  te 
the  part  which  is  legal.  After  careful  and 
painstaking  consideration  of  the  record,  we 
are  constrained  to  hold  that  that  portion  of 
the  contract  whereby  the  defendant  agreed 
not  to  again  engage  in  the  manufacture  and 
sale  of  regalia  comes  within  the  ruling  made 
in  the  Seay  Case,  and  numerous  other  au- 
thorities bearing  on  the  same  subject  The 
agreement  is  that  the  defendant  *'will  not 
again  engage  in  the  manufacture  and  sale  of 
regalia,  alone  or  in  conjunction  with  others, 
within  five  years  of  the  date  of  this  agree- 
ment under  penalty  of  five  thousand  dollars 
liquidated  damages,  to  be  paid  to  the  party 
of  the  second  part  If  this  agreement  is  vio- 
lated.*' Here  the  trade  is  lawful,  but  there 
is  no  limitation  as  to  space  or  territory,  and 
this  portion  of  the  contract  comes  clearly 
within  the  ruling  made  in  the  Seay  Case. 

[2]  2.  Is  the  contract  severable,  and,  if  so, 
is  the  stipulation  as  to  the  forfeiture  of  the 
$5,(X)0  to  the  plaintiff  to  be  regarded  as  a 
"penalty,"  or  as  "liquidated  damages"?  If 
it  is  a  penalty,  then  the  plaintiff  cannot  en 
force  the  payment  of  ''liquidated  damages," 
even  if  it  be  held  that  the  contract  is  sever- 
able. And  this  involves  the  question,  Is 
the  sum  stated  as  a  forfeiture  so  unreason- 
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able  wben  applied  to  the  other  paragraphs 
of  the  contract  (if  it  can  be  applied  to  them) 
as  to  render  it  Told  as  being  excessive  and 
unreasonable?  The  majority  of  the  court  is 
of  the  opinion  that  the  forfeiture  Is  confined 
to  that  portion  of  the  contract  already  held 
to  be  void  as  in  restraint  of  trade,  but  the 
writer  does  not  concur  in  this  view,  as  the 
language  Is  that  the  sum  stated  is  "to  be 
paid  to  the  party  of  the  second  part  If  this 
agreement  Is  violated."  The  writer  thinks 
that  the  words  "this  agreement"  were  in- 
tended to  refer  to  the  entire  agreement,  and 
not  to  one  paragraph  of  It  These  words 
are  previously  used  In  the  same  sentence, 
wherein  the  defendant  stipulates  that  he 
will  not  again  engage  in  the  regalia  business 
*'wlthln  five  years  of  the  date  of  this  agree- 
ment." The  words  ''this  agreement*"  so  pre- 
viously used,  can  only  refer  to  the  contract 
as  a  whole,  since  no  date  of  the  contract 
Is  given  except  that  inunedlately  preceding 
the  signatures  thereto,  which  manifestly  is 
inserted  as  the  date  of  the  execution  of  'the 
contract  as  one  instrument,  and,  where  they 
again  appear  in  the  same  sentence  and  close- 
ly following  their  use  In  referring  to  the 
entire  contract  as  *'thls  agreement,"  the 
writer  thinks  the  second  use  of  the  same 
words  must  have  been  intended  to  have  the 
etaae  meaning;  d.  e.,  to  denominate  the  en- 
tire agreement.  And  the  argument  now 
made  only  applies  when  the  words  "this 
agreement,"  as  used  in  reference  to  the  vio- 
lation of  the  agreement,  are  construed  as 
having  application  to  all  the  stipulations  of 
the  contract  which  the  defendant  undertakes 
to  perform. 

[3]  In  the  view  we  take  of  the  entire 
case,  however,  the  result  is  the  same,  wheth- 
er the  majority  or  the  writer  be  correct  in 
the  construction  which  should  be  placed  up- 
on the  words  referred  to.  In  the  case  of 
Swift  V.  Crow,  17  Oa.  609,  the  court  held: 
"T.  C.  executed  a  bond  by  which,  in  consid- 
eration that  S.  would  yi^d  up  to  him  a  cer- 
tain mortgage,  given  to  secure  payment  of  a 
promissory  note  due  by  T.  G.  to  S.,  he  bound 
himself  to  pay  the  sum  of  $100  to  S.,  upon 
condition  that  he  should  fail  to  give  to  S. 
acceptable  security  on  this  note  within  10 
days,  and  should  also  fall,  before  the  1st 
of  May  then  next,  in  giving  to  S.  a  mortgage 
on  real  estate  as  further  security,  and  pay 
the  recording  fee  for  the  same.  Upon  action 
brought  for  a  breach  of  said  bond,  held, 
that  the  sum  stipulated  was  in  the  nature  of 
a  penalty,  and  not  liquidated  damages." 
And  Judge  Starnes,  in  delivering  the  opin- 
ion, on  page  611,  said:  "But  where  the  cove- 
nant is  to  perform  several  things  or  pay  the 
sum  specified,  and  the  claim  may  extend  to 
the  breach  of  any  stipulation,  in  such  case, 
it  seems  to  be  well  settled  that  the  sum  spec- 
ified should  be  considered  in  the  nature  of  a 
penalty*    Astley  v.  Weldon,  2  Boa.  &  P.  845; 


Kemble  v.  Farren,  6  Blng.  141;  Da  vies  v. 
Panton,  6  B.  &  a  210;  Gh.  on  Gon.  863,  854; 
Sedg.  on  Dam.  406,  407,  408.  Now,  the 
agreement  in  this  case  was  first  to  give  ac- 
ceptable security  on  the  note  in  10  days; 
secondly,  before  the  1st  day  of  May  then 
next  to  give  a  mortgage  on  real  property 
as  additional  security;  thirdly,  to  pay  the 
fee  for  recording  the  same.  Here,  then,  are 
two  or  three  stipulations,  a  failure  in  either 
of  which  would  appear  to  be  a  breach  of 
the  bond.  And  yet,  if  that  failure  were 
only  to  pay  the  recording  fee,  would  it  not 
be  most  unreasonable  that  the  sum  of  $100 
should  be  paid  as  damages?"  The  doctrine 
laid  down  in  the  case  just  cited  accords 
with  that  announced  by  text-writers  on  the 
subject  See  1  Sutherland  on  Damages,  {§ 
294,  295;  Fetter  on  Equity,  t  72.  Assuming, 
In  the  present  case,  that  the  sum  named  as 
liquidated  damages  was  Intended  to  apply  to 
any  breach  of  the  agreement,  the  contract 
contains  a  provision  in  reference  to  the 
lease  of  certain  floors  of  a  building  and  a 
store  room,  the  rental  for  which  during  the 
term  of  the  lease  would  amount  to  $1,800, 
and  another  stipulation  whereby  the  defend- 
ant agrees  to  employ  the  plaintiff  In  a  stat- 
ed capacity  for  one  year,  and  pay  him  a  com- 
pensation for  his  services  amounting  to  $240. 
With  respect  to  at  least  these  stipulations 
of  the  contract,  under  the  ruling  in  Swift 
V.  Crow,  supra,  the  forfeiture  namM  In  the 
contract  would  be  so  disproportionate  to  the 
damages  which  would  be  occasioned  by  a 
breach  of  either  that  it  must  be  construed  to 
have  been  Intended  as  a  penalty  and  not  as 
liquidated  damages.  It  follows  Uiat  on  either 
view  of  the  case  the  pllEilntlfF  could  not  re- 
cover in  a  suit  brought  for  liquidated  dam- 
ages. If  the  sum  named  as  a  forfeiture  be 
considered  as  applicable  only  to  that  para- 
graph of  the  contract  in  which  the  defend- 
ant undertook  not  to  again  engage  in  the 
business  of  manufacturing  and  selling  re- 
galia, and  so  considered  would  be  regarded 
as  liquidated  damages  for  a  breach  of  this 
undertaking,  the  plaintifF  could  not  recover 
damages  for  such  breach  because  of  the  in- 
validity of  that  portion  of  the  contract  On 
the  other  hand,  if  applicable  to  all  the  stipu- 
lations of  the  contract  under  the  principles 
of  law  herein  announced,  the  forfeiture  would 
have  to  be  treated  as  being  In  the  nature  of 
a  penalty,  a^d  the  plaintiff  could  only  re- 
cover actual  damages  sustained  from  a  breach 
of  the  legal  provisions  of  the  contract  (which 
he  does  not  lay  claim  to  in  his  petition), 
and  could  not  recover  as  liquidated  damages 
the  forfeiture  specified  in  the  contract  and 
for  which. he  brings  suit 

Therefore  the  court  committed  no  error 
In  dismissing  the  petition  on  the  demurrer 
thereto. 

Judgment  affirmed.    All  the  Justices  con- 
|cur. 
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(1S7  Oa.  687) 

BANKS  T.  TUCKER  et  aL 
(Sapreme  Court  of  Georgia.     Feb.  14,  1912.) 

(8yttaJ>u9  hy  the  Court,) 

Intbblocutobt  Injunction. 

Under  the  eyidence  and  the  pleadings  in 
the  caae,  the  court  below  did  not  abuse  his 
discretion  in  refusing  to  grant  the  interlocutory 
injunction. 

£2rror  from  Superior  Court,  Jasper  Coun- 
ty ;  Jas.  B.  Park,  Judge. 

Action  by  O.  O.  Banks  against  J.  L.  Tu<dc- 
er  and  otliers.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed^ 

R.  S.  Wimberly»  for  plaintiff  in  error.  Rog- 
ers &  Knox,  for  defendants  In  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  HILL,  J.,  not  presid- 
ing. 

(137  Ga.  661) 

BARFIELD  et  ai.  y.  MAYOR,  ETC.,  OF 
CITY  OF  MINTER. 

(Supreme  Court  of  Georgia.    Feb.  14,  1912.) 

(8yllabu$  hy  the  Court.) 

Refusal.  OF  Injunction. 

There  was  no  error  on  the  part  of  the 
court  below  in  refusing  to  grant  the  injunction 
prayed  for  in  this  case.  Central  of  Ga.  Ry. 
Co.  y.  State,  104  Ga.  843,  31  S.  E.  531,  42  L. 
R.  A.  618;  Town  of  Constitution  ▼.  Chesnut 
HUl  Cemetery  Ass'n,  136  Ga.  778,  71  S.  E. 
1037. 

Error  from  Superior  Court,  Laurens  (boun- 
ty;  J.  H.  Martin,  Judge. 

Action  by  B.  F.  Barfield  and  others  against 
the  Mayor,  etc.,  of  the  City  of  Mlnter.  Judg- 
ment for  defendant,  and  plaintiifs  bring  er- 
ror.   Affirmed. 

Hal  B.  Wimberly,  for  plaintiffs  in  error. 
K.  J.  Hawkins,  for  defendant  in  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


cm  G&  496) 

McCURDT  ▼.  FAMBRO  et  aL 
(Supreme  Court  of  Georgia.     Feb.  13,  1912.) 

(SyUahui  hy  the  Court.) 

1.  Review  On  Appeai*. 

The  assignments  of  error  upon  rulings  of 
the  court  relative  to  the  admissibility  of  evi- 
dence, and  as  to  the  disallowance  of  certain 
amendments  which  were  offered  to  the  plain- 
tiff's petition,  were  without  merit.  The  evi- 
dence was  of  such  character  as  to  require  a 
verdict  in  favor  of  the  defendants,  and  the 
court  did  not  err  in  directing  a  verdict  in  their 
behalf. 

2.  MOBTQAQE  FOBBGLOSUBB. 

No  point  was  raised  in  the  record  as  to 
whether  a  mortgage  on  realty  can  be  foreclosed 
against  a  lunatic  unless  a  guardian  ad  litem  be 
duly  appointed  in  the  foreclosure  proceeding. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D*  Ellis,  Judga 


Action  betweoi  Angelina  McCurdy  and 
Fannie  Fambro  and  others.  From  the  Judg- 
ment, McCurdy  brings  error.     Affirmed. 

Robt  L.  Rodgers,  for  plaintiff  in  error. 
Moore  &  Branch  and  Jno.  W.  Cox,  for  de- 
fendants in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  LUMPKIN,  J.,  dis- 
Qualified,  and  HILL,  J.,  not  presiding. 


^     (187  GA.  6HB 

LOUISVILLB  &  N.  R.  CO.  ▼.  SPBNCEl 
(Supreme  Court  of  Georgia.    Feb.  14,  1912.) 

(Byttabue  hy  the  Court.) 

1.  Review  on  Appeal. 

While  the  charges  complained  of  may  not 
have  been  in  all  respects  accurate,  in  the  light 
of  the  evidence  and  of  the  entire  charge,  there 
was  no  error  requiring  a  reversal,  for  any  rea- 
son assigned. 

2.  Sufficiency  or  Evidence. 

The  evidence  was  sufficient  to  support  the 
verdict;  and,  the  presiding  judge  having  re* 
fused  to  grant  a  new  trial,  this  court  will  not 
reverse  the  Judgment 

Brror  from  Superior  Court,  Cherokee  Oonii- 
ty ;  N.  A.  Morris,  Judge. 

Action  by  S.  A.  Spence  against  the  Loais> 
ville  &  Nashville  Railroad  Company.  Judg* 
ment  for  plaintifC,  and  defendant  brings  er- 
ror.   Affirmed. 

p.  W.  Blair  and  B.  W.  Coleman,  for  plain- 
tiff  in  error.  Dorsey,  Brewster,  Howell  ft 
Heyman,  for  defendant  In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  HILLb  Jt  not 
presiding. 


cm  Oa.  428) 

GORDAY  et  aL  y.  SCOTT  &  CO. 
(Supreme  Court  of  Georgia.    Jan.  12,  1912.) 

(Syllabut  hy  the  Court.) 

L  Rbcovebt  or  Personalty— Sufficienct  of 
Evidence. 

Under  the  evidence  in  this  case  the  de-. 
fendants  were  not  entitled  to  a  judgment 
against  the  plaintiffs,  upon  the  demand  of  the 
former  for  the  value  of  certain  mules,  and  the 
liire  of  the  same,  delivered  to  the  latter  in 
payment  of  certain  promissory  notes  due  at  the 
time  of  the  delivery  of  the  mules. 

2.  sltfficibnct  of  evidence— dibbction  ov 
Verdict. 

The  evidence  did  not  authorise  the  verdict 
directed  by  the  court,  and  must  for  that  rea- 
son be  set  aside  and  a  new  trial  granted. 

8.  sxtfficienct  ov  evidence— insolvency  ov 
Plainthtb. 

No  opinion  Is  expressed  as  to  the  suffi- 
ciency of  the  evidence  to  show  the  insolvency 
of  the  plaintiffs,  which  was  relied  on  by  the 
defendants  as  a  basis  of  their  rieht'to  set  off 
certain  alleged  damages  against  a  liquidated  de- 
mand of  the  plaintiffs. 
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(Additional  SyUahus  hy  Editorial  Staff.) 

4.  Saubb  (§  347*)  — Rbiobdiss  or  Pabtibs  — 
Payment  of  Pbigb— Delivsbt  or  Psbsonal- 
TT— Recovertbt  Buteb. 

Where  plaintiffs  sold  defendants  a  saw- 
mill ontSt,  taking  their  notes  for  the  price, 
and,  when  certain  of  the  notes  became  due,  de- 
fendants, being  unable  to  pay  them  in  cash, 
agreed  to  deliver  four  mules  which  they  were 
using  in  operating  the  sawmill  at  a  stipulated 
price,  and  an  agent  of  plaintiffs,  to  whom  de- 
fendants delivered  the  mules,  gave  defendants 
notes  not  yet  matured  in  place  of  the  matured 
notes,  which  they  were  to  receiye  under  the 
agreement,  and  after  maturity  of  the  notes  de- 
livered to  defendants,  plaintiffs  brought  suit, 
and  at  the  trial  tendered  to  defendants  the 
notes  which  should  have  been  delivered  to 
them,  defendants  were  not  entitled  to  recover 
the  value  of  the  four  mules  and  their  hire,  but 
their  delivery  constituted  a  payment  of  the 
notes  to  the  extent  of  their  stipulated  price, 
which  payment  the  defendants  might  set  up  in 
defense  to  the  suit  on  the  notes. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  962-972;   Dec  Dig.  §  847.*] 

6.  Judgment  (§  731*)  —  Conclusiveness  — 
Mattebs  Conoludsd. 

In  an  action  on  notes  for  the  price  of  a 
sawmill  outfit,  a  contention  that  a  plea  of  par- 
tial failure  of  consideration  was  res  judicata 
was  not  sustained  by  proof  that  in  an  action  on 
another  note  of  the  same  series  the  defendants 
set  u^  failure  of  consideration,  but  that  on 
the  trial  the  plea  was  stricken  on  special  de- 
murrer, not  going  to  the  merits  of  the  defense. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §i  1269,  1261;  'Dec.  Dig.  |  78L«] 

Brror  from  Superior  Court,  Tomer  County; 
Frank  Potts,  Judge. 

.Action  by  Scott  &  Co.  against  S.  T.  and 
J.  H.  Gorday.  Judgment  for  plaintiffs,  and 
defendants  bring  error.    Reversed. 

Haygood  &  Cutts,  for  plaintiffs  In  error. 
J.  H.  Pate  and  Crum  &  Jones,  for  defendants 
in  error. 


BECK,  J.  Scott  ft  Co.  brought  suit  against 
8.  T.  and  J.  H.  Gorday  on  four  promissory 
notes,  each  being  dated  January  27, 1906,  and 
due,  respectively,  February  1,  April  1,  June  1, 
and  August  1,  1907.  T^e  defendants  admit- 
ted a  prima  facie  case  and  assumed  the  bur- 
den of  proof.  It  appears  that  the  four  notes 
sued  on,  together  with  certain  others,  were 
givtti  for  the  purchase  of  a  certain  sawmill 
outfit,  consisting  of  a  boiler,  engine,  wagons, 
mules,  a  barrel  of  lubricating  oil,  and  other 
articles  of  personal  property  going  to  make 
up  the  outfit  The  defendants  pleaded,  among 
other  issues,  a  partial  failure  of  considera- 
tion, alleging  that  the  plaintiffs  failed  to  de- 
liver to  defendants  one  of  the  mules  included 
In  the  outfit,  which  it  is  averred  died  in  pos- 
session of  the  plaintiffs  before  it  was  de- 
livered, being  of  the  value  of  $175,  and  that 
a  barrel  of  oil,  worth  $15,  was  not  delivered ; 
and  they  claimed  a  credit  for  the  aggregate 
of  these  two  amounts.  Defendants  in  their 
plea  alleged,  further,  that  subsequently,  after 
certain  of  the  notes  which  they  had  given 


for  the  outfit  became  due,  being  unable  to 
pay  the  same  in  cash,  they  agreed  to  deliver 
four  mules,  which  they  were  then  using  in 
and  about  the  business  of  operating  the  saw- 
mill, at  the  stipulated  price'  of  $850;  that 
this  was  to  be  in  payment  of  the  Indebted- 
ness to  the  plaintiffs  which  was  past  due, 
and  the  note  next  maturing,  and  the  sum  of 
$50  on  one  of  the  notes  which  became  due 
subsequently;  that  the  plaintiffs  accepted  the 
mules  under  this  agreement,  but  when  the 
plaintiffs  sent  an  agent  of  th^s  to  take  pos- 
session of  the  mules,  he  left  with  an  agent 
of  the  defendants,  who  did  not  know  of  the 
terms  of  the  contract  upon  which  the  mules 
were  to  be  delivered  to  the  plaintiffs,  certain 
notes  which  were  not  then  mature,  instead  of 
the  notes  which  were  past  due,  in  violation  of 
the  contract  between  the  parties;  and  that 
afterwards,  on  the  17th  day  of  October,  1906, 
the  plaintiffs  maliciously  and  without  prob- 
able cause  instituted  attachment  proceedings 
for  the  purchase  money  of  the  property  sold 
by  them  to  the  defendants,  which  they  alleged 
to  be  due  and  unpaid,  and  the  attachment 
was  levied  on  the  sawmill  and  other  personal 
property  constituting  the  sawmill  outfit  The 
defendants  further  pleaded  that  possession  of 
the  four  mules  which  were  delivered  by  the 
defendants'  agent  to  the  plaintiffs  was  ob- 
tained by  fraud;  that  they  had  tendered 
back  to  the  plaiJatlffs  the  notes  which  had 
been  left  when  the  mules  w^re  taken  away; 
that  they  had  demanded  the  return  of  the 
mules  by  the  plaintiffs,  which  demand  was 
refused;  and  that  this  amounted  to  a  con- 
version of  the  property,  jyefendants  allege 
the  insolvency  of  the  plaintiffs,  and  say  that 
they  are  entitled  to  recover  the  value  of  the 
mules  and  their  hire,  and  also  damages  in- 
curred in  consequence  of  the  suing  out  of  the 
attachment  and  the  seizure  of  the  sawmill 
outfit  At  the  close  of  the  evidence  the  court 
directed  a  verdict  in  favor  of  the  plaintiffs 
for  the  amount  of  $697,  principal,  together 
with  interest,  costs,  and  attorney's  fees. 

[1»4]  1.  We  do  not  think  that  the  defend- 
ants were  entitled  to  recover  the  value  of 
the  four  mules  and  their  hire,  as  they  con*, 
tend  in  their  plea.  The  suit  was  brought 
upon  the  four  notes  which  were  not  due  at 
the  time  the  plaintiffs  took  possession  of  the 
four  mules  under  the  contract  set  forth  in 
the  plea,  being  the  notes  which  were  deliver- 
ed to  the  defendants  at  that  time.  Plaintiffs 
in  bringing  this  suit  recognized  the  terms 
of  the  contract  relied  upon  by  the  defendants 
to  be  as  alleged  by  the  defendants  them- 
selves ;  and  when  the  notes,  for  the  payment 
of  which  the  mules  were  delivered  to  the 
plaintiffs,  were  tendered  to  the  defendants  at 
the  trial  as  their  property,  the  plaintiffs  had 
complied  with  their  part  of  the  contract  in 
reference  to  the  payment  of  the  past-due  in- 
debtedness at  the  time  of  the  making  of  the 
contract    And  even  if  they  had  never  tender- 


•For  other  cases  se«  Mun«  topic  and  section  NUHBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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ed  these  notes,  the  defendants  were  not  and 
could  not  have  been  Injured  by  the  retention 
of  the  notes  In  the  hands  of  the  plaintiffs.  By 
the  delivery  of  (he  mules  the  defendants  paid 
the  notes  past  due  and  became  entitled  to  a 
credit  on  the  notes  not  then  due  in  an 
amount  in  excess  of  the  stipulated  price  of 
the  mules  over  the  aggregate  of  the  past-due 
notes,  and  could  have  pleaded  payment  as 
a  defense  to  a  suit  on  the  notes,  whether 
brought  by  the  plaintiffs  themselves  or  by 
any  one  else  to  whom  the  notes  might  have 
been  transferred,  the  notes  not  having  been 
transferred  before  maturity. 

[2>  5]  2.  The  defense  of  a  partial  failure  of 
consideration,  based  upon  the  failure  of  the 
plaintiffs  to  deliver  one  of  the  mules  and  a 
barrel  of  oil  included  in  the  contract  of  pur- 
chase and  sale  between  the  parties,  was  met 
by  a  contention  on  the  part  of  the  plaintiffs 
that  the  defendants  were  not  entitled  to  a 
credit  equal  to  the  aggregate  value  of  the  oil 
and  the  mule,  because  the  matter  of  this 
credit  was  res  adjudicata  between  them,  and 
became  so  as  the  result  of  a  suit  between  the 
parties  in  the  city  court  of  Ashbum  on  a 
note  dated  January  27,  1906,  being  one  of  the 
series  of  notes  given  for  the  purchase  price 
of  the  property  in  controversy.  The  record 
of  the  suit  Just  referred  to  was  introduced  in 
evidence.  It  appears  from  the  plea  filed  in 
that  case  that  the  defendants  set  up  a  fail- 
ure of  ccxisideration,  based  upon  the  nonde^ 
livery  of  a  mule,  of  the  value  of  $175,  a  yoke 
of  oxen,  of  the  value  of  $75,  and  a  barrel  of 
oil,  of  the  value  of  $15.  Upon  the  trial  the 
plea  of  failure  o^  consideration  was  stricken 
on  special  demurrer  not  going  to  the  merits 
of  the  defense,  and  a  Judgment  was  rendered 
for  the  plaintiffs  in  an  amount  equal  to  the 
sum  sued  for,  lees  $76 ;  it  being  admitted  on 
the  trial  by  counsel  for  plaintiffs  that  the  de- 
fendants were  entitled  to  this  credit  of  $75 
"on  account  of  oxen."  Thus  it  appears  that 
the  issue  raised  in  the  present  case  by  the 
plea  ot  failure  of  consideration  was  not  ad- 
judicated in  the  case  tried  in  the  city  court 
of  Ashbum.  The  plea  of  failure  of  consid- 
eration here  being  considered  was  stridden 
from  the  plea  in  the  former  suit,  and  no  evi- 
dence was  introduced  or  could  have  been  in- 
troduced to  sustain  it;  and  the  court  below 
erred  in  holding  in  favor  of  the  plaintiffs' 
contention  that  the  matter  involved  in  that 
particular  part  of  the  defendants'  plea  now 
under  consideration  was  res  adjudicata. 

[3]  3.  Inasmuch  as  the  case  is  to  go  back 
for  another  trial,  it  is  unnecessary  to  pass 
upon  the  question  of  the  sufficiency  of  the 
evidence  to  support  the  defendants'  conten- 
tion that  plaintiffs  were  insolvent;  their  in- 
solvency being  the  basis  of  defendants'  right 
to  plead,  against  plaiatiiZs'  liquidated  de« 
mand,  damages  alleged  to  have  been  sus- 
tained in  ccmsequence  of  the  institution  of 
the  attachment  proceedings,  which  was,  ac- 


cording to  the  contention  of  the  defendants, 
'malicious  and  without  probable  cause. 

Judgment  reversed.    All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 


(187  G«L  352) 

LINDER  V.  BROWN. 
(Supreme  Court  of  Georgia.     Jan.  10,  1912.) 

(8yUdbu8  hf  th§  Court.) 

1.  Pebsonai.  Injubxes. 

The  petition  Bet  out  a  cause  of  action. 

2.  Tbial  (S  81*)— Conduct  in  Genbbai/— 
Inspection  or  Pbkmises— Waiveb  or  Ob- 
jection. 

Whether  or  not,  pending  the  trial  of  an 
action  for  damages  to  the  plaintiff,  the  pre- 
siding judge  can  pr6perly  send  the  jury  to 
inspect  the  place  where  the  injury  occurred, 
on  motion  of  counsel  for  one  party,  and  with- 
out the  consent  of  the  other  party,  yet  where 
counsel  for  the  latter  is  present  when  the 
motion  is  made,  and  interposes  no  objection,  he 
will  be  considered  as  waiving  any  right  to  ob- 
ject which  he  may  have,  and  mistrial  will  not 
be  granted  upon  motion  therefor  made  after 
the  jury  have  been  sent  to  the  place  and  al- 
lowed to  inspect  it.  On  the  subiAof-  of  allow- 
ing the  jury  to  inspect  the  premises  see  Broyles 
V.  Prisock,  97  Ga.  M3  (3),  25  S.  E.  389; 
Johnson  v.  Winship  Machine  Co.,  108  Ga.  654 
(2),  33  S.  B.  1013;  County  of  Bibb  v.  Reese. 
115  Ga.  846(3),  41  S.  E.  636;  Central  of 
Georgia  Ry.  Co.  v.  Dukes,  134  Ga.  588  (8),  68 
S.  E.  321. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  H  C>5.  84;  Dec  Dig.  S  31.*] 

3.  Operation  or  Railboads  —  Blow  Posts 
—Signals  at  Cbossino. 

Under  the  pleadings  and  evidence,  the 
duty  of  a  railroad  company  to  erect  blow  posts 
400  yards  from  a  public  crossing,  and  the 
declaration  that  a  faUure  to  do  so  is  a  misde- 
meanor, as  stated  in  Civil  Code  1910,  I  2676, 
was  not  relevant.  But  the  facts  authorized 
a  charge  as  to  the  duty  of  engineers  to  sig- 
nal the  approach  of  their  trains  to  public  road 
or  street  crossings  in  the  limits  of  cities, 
towns,  and  villages,  contained  in  Civil  Code 
1910,  §  2677  (Civ.  Code  1895,  S  2224). 

4.  Railroads  (ff  351,  325*)— Cbossino  Acci- 
dent —  Contbibutobt   Neolioenob  —  Cabe 

RBQUIBED   or  iNrANT. 

In  a  suit  by  a  minor  nearly  10  years  of 
age  for  a  personal  injury  resulting  from  the 
operation  of  a  railroad  train,  after  giving  in 
charge  section  2781  of  the  Civil  Code  of  1910 
(to  the  effect  that  no  person  shall  recover 
damages  from  a  railroad  company  for  an  injury 
done  by  his  consent,  or  caused  by  his  own 
negligence,  and  touching  the  doctrine  of  con- 
tributory or  relative  negligence),  and  section 
4426  (to  the  effect  that,  if  the  plaintiff  by  or- 
dinary care  could  have  avoided  the  conse- 
quences to  himself  caused  by  the  defendant's 
negligence,  he  cannot  recover),  it  was  inaccu- 
rate to  add:  "I  charge  you  that  this  law  ap- 
plies to  grown-up  people.*'  A  railroad  com- 
pany is  not  liable  to  either  a  grown  person  or 
a  minor  for  damages  to  him  caused  by  his  own 
negligence,  or  where  he  could  have  avoided  the 
consequences  of  the  defendant's  negligence  by 
the  use  of  due  care. 

(a)  The  standard  of  due  care  on  the  part  of 
an  adult  and  a  child  of  tender  years  is  differ- 
ent, and  this  is  what  the  presiding  judge  doubt- 
less meant;  and  if  the  instructions  as  to  dili- 
gence and  negligence  on  the  part  of  the  plain- 
tiff (a  boy  not  quite  10  years  of  age)  had 
been   correctly   given,   they   might   have   been 
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constmed  in  connection  with  this  charge,  and 
have  rendered  a  reTersal  becanae  of  it  nnnec- 
eaaary. 

[Ed.  Note.-— For  other  cases,  see  Railroads, 
Dec.  Dig.  K  351,  325.*] 

6.  Neolioence  (§S  85,  141*)— Contributory 

Negligence— Care  Required  of  Infant— 

"Dub  Care.** 

"Due  care**  in  a  child  of  tender  years  is 
sach  care  as  its  capacity,  mental  and  physical, 
fits  it  for  exercising  in  the  actual  circumstanc- 
es of  the  occasion  and  situation  under  investi- 
gation. Due  care  according  to  age  and  capac- 
ity is  all  the  law  exacts  of  a  chUd  of  tender 
years.  Neither  the  average  child  of  its  own 
age,  nor  the  prudent  man,  is  a  standard  by 
which  to  measure  its  diligence  with  legal  ex- 
actness. Civil  Code  1910,  §  3474;  W.  &  A. 
R.  Co.  V.  Young.  81  Ga.  397,  7  S.  E.  912,  12 
Am.  St.  Rep.  320;  Id.,  83  Ga.  512,  10  S.  E. 
197. 

(a)  Charges  which  fixed  the  standard  of  care 
due  by  a  child  nine  years  of  age  as  "what 
could  be  expected  by  a  party  of  [the]  age  this 
plaintiff  is  proven  to  have  been,"  and  which 
stated  that  if  both  parties  were  at  fault,  but 
the  jury  could  find  "that  the  plaintiff,  consider- 
ing his  age,  could  not  have  avoided  the  acci- 
dent by  the  exercise  of  ordinary  care,"  then  he 
would  not  be  prevented  from  recovering,  did 
not  correctly  state  the  rule  as  to  due  diligence 
on  the  part  of  the  plaintiff,  there  being  an  al- 
legation in  his  petition  and  some  evidence  tend- 
ing to  throw  light  on  his  capacity. 

[Ed.  Note.— For  other  cases,  see' Negligence, 
Cent.  Dig.  SS  121-129,  382-»)9;  Dec  Dig.  U 
85,  141.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2221,  2222;   vol  8,  p.  7643.] 

6.  Damages  (§  216*  )~A8ses8hent— -Instruc- 
tion. 

While  the  extent  of  pain  and  suffering 
arising  from  a  physical  injury  is  not  suscep- 
tible of  proof  with  exact  certainty,  and  the 
measure  of  the  amount  of  damages  allowable 
therefor  rests  in  the  enlightened  conscience  of 
impartial  jurors,  the  presiding  judge  should 
not  have  charged:  "If  you  do  not  find  that  he 
is  entitled  to  recover  from  permanent  injuries, 
you  would  then  determine  what  he  would  be 
entitled  to  recover  from  his  pain  and  suffer- 
ing, whether  permanent  or  not;  that  is  a  mat- 
ter not  required  to  be  proven."  Such  a  charge 
was  calculated  to  lead  the  jury  to  believe  that 
they  could  find  damages  on  account  of  pain  and 
suffering,  without  any  evidence  to  show  that 
any  had  been  endured  in  the  past  or  would 
probably  be  endured  in  the  future. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §S  54&-555:   Dec.  Dig.  §  2ia*] 

7.  Damages  (§  205*)  ~  Assessment— Discrb- 
TioN  of  Jury. 

In  a  suit  to  recover  for  injuries  to  the  per- 
son of  a  plaintiff,  if  damages  are  sought  on 
account  of  expenses  incurred,  pecuniary  losses 
which  have  resulted  from  the  injury,  and  the 
like,  such  matters  are  susceptible  of  proof; 
and  ask  to  such  elements  of  damage  the  stand- 
ard is  not  to  be  left  solely  to  the  discretion  of 
the  jury.  But  where  special  damages  of  the 
character  indicated  are  not  sought  to  be  re- 
covered, but  the  damages  claimed  are  for  pain 
and  suffering,  the  measure  rests  in  the  enlight- 
ened conscience  of  impartial  jurors,  seeking  to 
do  justice  between  the  parties.  Augusta  & 
Summerville  R.  Co.  v.  Randall,  85  Ga.  297  (8), 
11  S.  E.  706;  Crown  Cotton  Mills  v.  McNally, 
123  Ga.  35  (6),  51  S.  E.  13;  Southern  Ry. 
Co.  V.  Broughton,  128  Ga.  814,  58  S.  E.  470. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  S  530;   Dec.  Dig.  $  205.*] 


8.  Infants  (§  74*)— Actions— Parties— Next 
Friend. 

Where  a  suit  is  brought  by  a  minor  for  a 
tort  committed  upon  him,  the  proper  method 
is  for  the  petition  to  be  brought  in  the  name 
of  the  minor,  by  his  guardian  ad  litem  or  next 
friend.  A  suit  in  the  name  of  a  person  as 
next  friend  of  the  minor  has  been  held  to  be 
substantially  a  suit  by  the  minor,  and  amend- 
able, so  as  to  state  the  case  correctly,  and  good 
after  verdict.  Lasseter  v.  Simpson,  78  Ga. 
61,  3  S.  B.  243;  Walden  v.  Walden,  128  Ga. 
126,  132,  57  S.  B.  823;  Hart  v.  Atlanta  Ter- 
minal Co.,  128  Ga.  754,  772,  58  S.  E.  452; 
Van  Pelt  v.  Chattanooga,  etc,  R.'  Co.,  89  Ga. 
706,  15  S.  E.  622;  Ellington  v.  Beaver  Dam 
Co.,  93  Ga.  55,  19  S.  B.  21. 

(a)  Where  the  point  is  expressly  raised  by 
special  demurrer  that  the  suit  is  brought  in 
the  name  of  a  person  as  next  friend  of  the 
minor,  instead  of  by  the  minor  himself  through 
his  next  friend,  the  better  practice  is  to  sus- 
tain the  demurrer,  and  allow  the  petition  to  be 
amended,  so  as  to  proceed  accurately. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  S§  18S-190;  Dec  Dig.  §  74.*] 

9.  Motion  for  Ne^  Trial. 

None  of  the  other  grounds  of  the  motion 
for  a  new  trial  require  special  discussion. 

Error  from  Superior  Court,  Hart  County; 
D.  W.  Meadow,  Judge. 

Action  by  G.  W.  Brown,  next  friend, 
against  T.  J.  Linder,  lessee.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

T.  W.  Teasley  and  A.  G.  &  Julian  McCur- 
ry,  for  plaintiff  In  error.  Jas.  H.  Skelton, 
for  defendant  In  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  HILL^  J.,  not 
presiding. 


(137  Ga.  6G0) 
HARRELL  ▼.  FORSYTH  COUNTY. 
(Supreme  Court  of  Georgia,     f^eb.  14,  1912.) 

(SyUabuM  hy  the  Court.) 

1.  Triai*  (8  296*)— Instructions— Construc- 
tion—Error  Cured  by  Giving  Other  In- 
structions. 

The  defendant  haying  introduced  no  evi- 
dence, but  the  witnesses  for  the  plaintiff  hav- 
ing been  cross-examined  at  length,  and  not  be- 
ing in  exact  accord  in  some  respects,  even  if 
it  were  not  entirely  apt  to  charge  that  the 
plaintiff  must  show  her  right  to  recover  by  a 
preponderance  of  the  evidence,  and  to  give  in 
charge  section  5730  of  the  Civil  Code  of  1910 
on  that  subject,  this  furnishes  no  ground  for 
a  reversal,  where  the  court  charged  fully  the 
law  touching  the  right  of  the  plaintiff  to  re- 
cover and  the  defense  of  the  defendant. 


[Ed.  Note.— For  other  cases,  see  Trial  Cent 
^.^H  705-718,  715,  716,  718;    DecTDig.  | 

2.  Bridges  (S  46*)— Defective  Bridges— Iir- 
jtTRiEs—AcnoN— Evidence  or  Repairs. 
Under  the  decisions  in  Georgia  Southern 
&  Florida  R  Co.  v.  Cartledge,  116  Ga.  164, 
42  S.  E.  405,  59  li.  R.  A.  118,  and  L.  &  N.  R. 
Co.  V.  Barnwell,  131  Ga.  791,  63  S.  E.  601,  on 
the  trial  of  an  action  against  a  county,  brought 
to  recover  damagesi  on  account  of  a  personal 
injury  alleged  to  have  resulted  from  a  defec- 
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tive  bridce  tarmlng  a  part  of  a  public  «oad,  one 
alleged  aefect  being  a  want  ot  proper  guard 
rails,  there  was  no  error  in  rejecting. eyidence 
that  when  a  new  bridge  was  built,  after  the  in- 
jury, banisters  were  placed  on  both  sides  from 
end  to  end  of  the  bridge. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent.  Dig.  (  118;    Dec.  Dig.  S  46.*] 

S.  Instructions. 

The  assignment  of  error  on  thegronnd  that 
the  court  erred  in  failing  to  charge  the  jury 
with  sufficient  distinctness  as  to  results  of  a 
failure  of  county  authorities  to  repair  a  bridge 
forming  part  of  a  public  highway  within  a  rea- 
sonable time  was  without  merit. 
4.  Affeai.  and  Ebrob  (§  1006*)— Reyibw— 

suffigibnct  of  evidence. 

No  error  of  law  requiring  a  new  trial  ap- 
pearing, two  verdicts  having  been  rendered  in 
favor  of  the  defendant  on  successive  trials  of 
the  case,  there  being  sufficient  evidence  to  au- 
thorize the  finding,  and  it  having  been  approv- 
ed by  the  presidmg  judge,  this  court  will  not 
Interfere. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fiS  3951-^954;  Dec  Dig.  If 
1006.*] 

Brror  from  Superior  Court,  Forsyth  Cotm- 
ty;  N.  A.  Morris,  Judge. 

Action  by  Susie  Harrell  against  Forsyth 
County.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

H.  L.  Patterson,  for  plaintiff  in  error.  J. 
P.  Brooke,  for  defendant  In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  HILL,  J^  not 
presiding. 


(U7  Qa.  406) 

CITY  OF  ATLANTA  r.  CALLAWAY. 
(Supreme  Court  of  Georgia.     Feb.  13,  1912.) 

(SyUahus  hy  the  Court.) 
1.  EiriNENT  Domain  (§§  153,  201*)—Pbrson8 

BNTITIJ:D     ^O     COKPBNBATSON— F08SK8SION 

UN  DEB  Bond  fob  Titlb— Evidence. 

In  Fulton  County  v.  Amorous,  89  6a.  614t 
(8),  it  was  held:  "One  in  possession  of  land 
under  a  bond  for  titles  from  the  true  owner, 
with  purchase  money  partly  paid,  is  the  owner 
of  the  freehold  relatively  to  all  persons  except 
the  maker  of  the  bond  and  those  claiming  un- 
der him.  In  case  the  premises  are  taken  or 
damaged  for  public  purposes,  the  possessor  un- 
der the  title  is  entitled  to  full  compensation; 
certainly  so  by  showing  affirmatively  the  ac- 
quiescence of  his  vendor  in  his  claim,  and  this 
may  be  done  by  producing  in  evidence  a  con- 
veyance from  the  latter,  made  pending  the  ac- 
tion and  pas.sing  the  absolute  title  in  fee  sim- 
ple.'* Held,  that  the  ruling  there  made,  upon 
application  to  review  and  overrule  the  same, 
after  examination  and  consideration,  ia  reaf- 
firmed. Towaliga  Falls  Power  Co.  v.  Wash- 
ington. 136  Ga.  397,  71  S.  E.  731.  The  ruling 
in  L.  i  N.  R.  Co.  v.  Ramsay,  134  Ga.  107  (2), 
67  S.  B.  662,  la  not  in  conflict  with  what  is 
held  in  the  two  cases  cited  above,  as  in  the 
Bamsay  Case  the  plaintifit  was  not  in  possession 
under  a  bond  for  title  with  part  of  the  pur- 
chase price  paid,  but  attempted  to  show  tide 
by  a  deed  executed  subsequent  to  the  com* 
mUsion  of  the  trespass  and  to  the  commence- 
ment of  the  action. 

(a)  In  view  of  such  holding,  the  court  did! 


not  err  in  admitting  In  evidence  a  conveyance 
from  the  true  owner  to  the  plaintiff,  who  was 
in  possession  of  the  land  under  a  bond  for 
title,  with  the  purcliase  money  partly  paid: 
such  conveyance  naving  been  made  pending  the 
action  and  passing  the  absolute  title  in  fee 
simple. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  H  407-416;  Dec  Dig.  U 
153,  201.*] 

2.  Dbmubbkbs. 

The  demurrers  to  the  petition  were  so 
manifestly  without  merit  that  It  is  unnecessary 
to  specifically  deal  with  them.  There  was  evi- 
dence to  support  the  verdict,  and  the  court  did 
not  err  in  refusing  to  grant  a  new  triaL 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judga 

Action  by  A.  V.  Callaway  against  tbe 
City  of  Atlanta.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

J.  L.  Mayson  and  W.  D.  Ellis,  Jr.,  for  plain- 
tiff In  error.  T.  J.  Ripley,  for  defendant  In 
error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  HILL,  J.,  not  presid- 
ing. 


CmOa.  610) 
ROBERTS  ▼.  ROBERTS  et  aL 
(Supreme  Court  of  Georgia.     Feb.  18,  1912.) 

(ByUahu$  hy  the  Court.) 

EXEOUTOBB  AND  Administratobs  ({|  473, 
474*)— ACCOUNTINO  AND  SETTLEMENT— SUF- 
FICIENCY OF  Evidence. 

The  verdict  was  not  supported  by  the  evi- 
dence, and  the  court  erred  in  refusing  to  grant 
a  new  trial  upon  that  ground. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administirators,  Dec  Dig.  ||  473,  474.*] 

Error  from  Superior  Court,  Burke  County; 
H.  C.  Hammond,  Judge. 

Action  by  Mrs.  M.  E.  Roberts  and  another 
for  an  accounting  and  settlement  against  W. 

A.  Roberts,  Jr.,  administrator  of  W.  A. 
Roberts,  Sr.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Reversed. 

Crum  &  Jones,  for  plaintiff  In  error.    G. 

B.  Garllck  and  Ei  L.  Brlnson,  for  defendants 
in  error. 

BECK,  J.  Mrs.  M.  B.  Roberts,  the  widow 
of  W.  A.  Roberts,  Sr.,  and  W.  M.  Fulcher, 
as  guardian  for  James,  Susie,  Willie,  and 
Ethel  Roberts,  ml^or  children  of  W.  A.  Rob- 
erts, Sr.,  brought  a  petition  for  accounting 
and  settlement  against  W.  A«  Roberts,  Jr., 
the  administrator  of  W.  A.  Roberts,  Sr.,  In 
the  court  of  ordinary  of  Burke  county,  Ga. 
The  administrator  made  answer,  and  after 
trial  and  Judgment  the  case  was  appealed  to 
the  superior  court  The  administrator  an- 
swered that  he  had  completely  and  legally 
disposed  of  all  the  estate  left  by  his  Intes- 
tate, and  that  there  was  no  money,  property, 
or  effects   belonging  to  said  estate  In  his 
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hands  as  such  administrator.  The  Jnry  re- 
turned the  following  verdict:  *'We,  the  jury, 
find  for  the  widow  the  amount  of  Insurance 
policy,  less  the  premiums  paid  on  same,  and 
the  premium  due  for  the  unexpected  [un- 
expired] year."  Thereupon  it  was  adjudg- 
ed that  the  plaintifTs  recover  of  the  defend- 
ant, W.  A.  Roberts,  Jr.  the  sum  of  |d,000 
principal  debt,  $297  interest  to  Judgment, 
and  all  costs  of  court  The  court  overruled 
a  motion  for  a  new  trial,  and  the  defendant 
excepted. 

The  finding  of  the  Jury  In  this  case  and 
the  Judgment  of  the  court  was  for  the  amount 
of  an.  insurance  policy  issued  by  the  Frank- 
lin Life  Insurance  Company,  of  Springfield, 
m.,  upon  the  life  of  the  intestate  of  the  de- 
fendant There  was  some  conflicting  evi- 
dence as  to  the  liability  of  the  administrator 
to  account  for  certain  personal  property 
which  had  gone  Into  his  hands,  other  /than 
the  Insurance  policy  referred  to.  The  finding 
of  the  Jury  seems  to  be  In  favor  of  the  de- 
fendant's contention  that  he  had  accounted 
for  the  personal  property  referred  to,  and 
the  verdict  returned  is  based  upon  the  con- 
tention that  the  plaintiffs  were  entitled  to 
recover  the  proceeds  of  the  life  Insurance 
policy,  less  certain  premiums. 

We  are  satisfied,  after  an  examination 
of  the  evidence  In  the  record,  that  the  ver- 
dict is  not  supported  by  the  evidence.  Hie 
defendant's  Intestate,  as  appears  from  the 
uncontradicted  evidence,  at  the  time  of  his 
death  was  indebted  upon  a  promissory  note 
to  the  defendant  in  the  sum  of  $4,000;  and 
It  also  appears  from  the  uncontradicted  evi- 
dence that  the  poUcy  of  insurance  had  been 
transferred  to  him  as  collateral  security  for 
the  payment  of  the  Indebtedness  of  the  intes- 
tate to  the  defendant,  who  became  the  admin- 
istrator of  the  former.  There  is  not,  so  fiir 
as  we  can  discover,  any  evidence  in  this  rec- 
ord impeaching  the  validity  of  the  note  repre- 
senting the  indebtedness  of  W.  A.  Roberts, 
Sr.,  to  W.  A.  Rbberts,  Jr.  It  is  true,  as  ap- 
pears from  the  evidence,  that  the  note  had 
been  given  to  the  payee  for  an  interest  in  a 
business  in  which  the  decedent  and  the  de- 
fendant in  this  case  were  partners,  and  in 
the  course  of  his  testimony  the  defendant 
undertook  to  show  that  In  the  conduct  of 
the  enterprise  or  business  In  which  they  were 
interested  as  partners  certain  losses  had  oc- 
curred; and  it  Is  Insisted  In  the  argument 
of  counsel  that  this  testimony  of  the  defend- 
ant was  so  vague.  Indefinite,  and  unsatisfac- 
tory that  the  Jury,  especially  in  view  of  other 
testimony  In  the  case  which  tended  to  show 
that  the  defendant  had  not  suffered  all  the 
losses  claimed  by  him,  could  Infer  that  the 
note  did  not  represent  any  valid  indebtedness 
of  the  maker  to  the  payee.  But  after  all 
the  evidence  In  regard  to  the  losses  In  the 
business  referred  to  is  considered,  and  the 
view  thereof  most  favorable  to  the  plaintiffs' 


contention  is  taken,  nothing  is  found  Im- 
peaching the  validity  of  the  note  referred  to. 
If  that  note  was  invalid  for  any  reason,  i^  it 
did  not  bona  fide  represent  an  indebtedness 
of  the  maker  to  the  payee,  the  burden  was 
upon  tbe  plaintiffs  to  show  wherein  or  to 
what  extent  the  note  was  invalid  or  unen- 
forceable. This  burden,  so  far  as  we  can 
discover  from  reading  the  record,  the  plain- 
tiffs failed  entirely  to  carry;  or,  to  speak 
more  exactly,  they  did  not  attempt  to  carry 
it  It  can  serve  no  useful  purpose  to  set 
forth,  literally  or  in  substance,  the  evidence 
contained  in  this  voluminous  record;  but  It 
Is  adjudged  that  the  evidence  did  not  snp* 
port  the  verdict,  and  that  the  court  erred 
in  refusing  to  grant  a  new  trial  upon  that 
ground. 

Judgment  reversed.    All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 


087  Oa.  6I») 
STEVENS  V.  STATE. 
(Supreme  Court  of  Georgia.     Feb.  18,  1912.) 

(8yUahu9  5y  the  OouriJ 

1.  HoMiciOK  (8  47*)— Manslauohtbb-^tat- 
UTORY  Provision. 

If  a  wife  has  been  suspected  by  her  hus- 
band of  infidelity,  and  some  little  time  there- 
after she  stated  to  him  Uiat  she  had  been 
guilty  of  adultery,  and  expressed  an  intention 
to  see  her  paramour  again,  and  if  thereupon 
her  husband  seized  a  gun  and  killed  her,  such 
facts  were  not  sufficient,  under  Penal  Code 
1910,  S  65,  to  authorize  tne  submission  to  the 
jury  of  the  theory  of  voluntary  manslaughter, 
though  a  charge  on  that  subject  was  requested, 
(a)  The  evidence  for  the  state  showed  a  plain 
case  of  murder.  The  statement  of  the  accused 
alone  raised  the  question  determined  in  the 
preceding  headnote. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  I  71?   Dec.  Dig.  i  47.*1 

2.  Motion  fob  New  Triai/— Grounds. 

None  of  the  grounds  of  the  motion  for  a 
new  trial  are  such  as  to  require  a  reversaL 

Error  from  Superior  CJourt,  Clarke  Coun- 
ty; C.  H.  Brand,  Judge. 

Hezeklah  Stevens  was  convicted  of  mur- 
der, and  brings  error.    Affirmed. 

Green  &  Michael  and  Geo.  C.  Thomas,  for 
plaintiff  In  error.  Clifford  Walker,  Sol.  Gen*, 
and  T.  S.  Felder,'Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  Stevens  shot  and  kUled 
his  wife.  He  was  convicted  of  murder,  mov- 
ed for  a  new  tibial,  and,  upon  tlie  overruling 
of  his  motion,  excepted. 

[1]  1.  The  case  turned  upon  one  leadins 
point,  whether  the  evidence  or  the  prisoner's 
statement  Involved  the  theory  of  voluntary 
manslaughter,  so  that  a  failure  to  charge  on 
the  subject,  or  a  refusal  to  give  in  char^t^ 
certain  requests,  requires  a  reversal.  The  ev- 
idence presented  no  such  theory.  It  showed 
a  shocking,  brutal  murder.  Did  the  state- 
ment of  the  accused  require  a  charge  on  that 
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subject,  on  request?  The  statement  was  in 
brief  as  follows :  He  had  received  warnings 
thap  his  wife  was  unfaithful  to  him.  On  a 
certain  Tuesday  evening  he  pretended  that 
he  was  going  to  a  neighboring  town,  but  re- 
turned about  half  past  8  o'clock,  and  found 
the  lamp  turned  low,  his  wife  in  the  act  of 
turning  down  the  bedclothes,  and  the  man 
with  whom  she  was  suspected  of  being  Inti- 
mate sitting  down,  with  his  slippers  untied. 
The  man  left,  and  the  wife  made  some  ex- 
cuse. On  the  following  Sunday  the  wife 
left,  saying  she  was  going  to  see  her  mother, 
and  remained  away  about  three  weeks.  On 
her  return  she  expressed  an  intention  to 
pack  up  her  personal  property  and  leave. 
Some  words  followed  as  to  the  rumors  in 
regard  to  her,  and  she  said  (referring  to  the 
man  in  question),  "Tes,  I  had  him,  and  there 
isn't  a  dum  bit  of  help  for  it,"  and  "if  Jim 
can't  come  in  the  house  you  pay  rent  in,  he 
can  come  in  one  you  don't  pay  rent  in." 
Thereupon  the  accused  seized  a  gun  and  shot 
her.  He  did  not  know  what  he  was  doing. 
That  is  the  reason  he  shot  her. 

Reduced  to  its  finality,  the  question  is 
whether  a  statement  by  a  wife  to  her  hus- 
band that  she  has  been  guilty  of  adultery 
and  an  expression  of  an  intention  to  see  her 
paramour  again  may  suffice  to  reduce  the 
killing  of  her  by  her  husband  to  manslaugh- 
ter. Penal  Oode  1910,  §  65,  declares :  "In  all 
cases  of  voluntary  manslaughter,  there  must 
be  some  actual  assault  upon  the  person  kill- 
ing, or  an  attempt  by  the  person  killed  to 
commit  a  serious  personal  injury  on  the  per- 
son killing,  or  other  equivalent  circumstanc- 
es to  Justify  the  excitement  of  passion,  and 
to  exclude  all  idea  of  deliberation  or  malice, 
either  express  or  implied.  Provocation  by 
words,  threats,  menaces,  or  contemptuous 
gestures  shall  in  no  case  be  sufficient  to  free 
the  person  killing  from  the  guilt  and  crime 
of  murder."  It  was  argued  that  while  the 
words  uttered  by  the  wife  would  not  Justify 
the  homicide,  or  amount  to  an  assault,  or 
an  attempt  to  commit  a  serious  personal  in- 
Jury  on  the  accused,  they  might  amount  to 
"other  equivalent  circumstances  to  Justify 
the  excitement  of  passion,"  and  suffice  to 
reduce  the  crime  to  voluntary  manslaughter. 
We  cannot  concur  in  this  construction  of  the 
statute.  Immediately  following  the  words 
last  quoted,  it  is  declared  that  provocation 

by  words  shall  in  no  case  be  sufficient  to  re-    executed  and  recorded.    After  the  sale  the  de- 
duce the  crime  from  murder  to  manslaugh-    fendant  continued  in  possession,  residing  on  the 


property  in  his  presence,  and  a  killing  then 
taking  place,  might  authorize  a  submission 
to  the  Jury  of  the  theory  of  voluntary  man- 
slaughter. But  mere  words  will  not  In 
some  cases,  where  it  may  appear  at  first 
glance  that  words  were  treated  as  authoriz- 
ing a  submission  of  that  theory,  a  careful 
consideration  will  show  some  added  fact  or 
conduct  on  the  part  of  the  person  slain. 
Thus,  in  Golden  ▼.  State,  25  Ga.  527,  533, 
the  deceased  seized  a  tumbler.  In  Mack  v. 
State,  63  Ga.  693,  the  person  killed  had  a 
knife  in  his  hand,  raised  above  the  father- 
in-law  of  the  accused,  whom  he  held  by  the 
waist  In  Mize  v.  State,  135  Ga.  291,  69 
S.  E.  173,  there  was  evidence  tending  to 
show  an  absence  from  home  of  a  little 
daughter  of  the  accused,  a  boastful  declara- 
tion by  a  boy  indicating  that  he  had  had 
illicit  relations  with  her,  when  questioned 
by  her  father,  the  presence  of  the  boy^s  fa- 
ther with  a  grun,  a  firing  by  the-  accused  at 
the  boy,  the  presenting  of  a  gun  toward  the 
accused  by  the  boy's  father,  and  the  shoot- 
ing of  the  father  by  the  accused.  WhUe 
some  broad  language  was  used  In  the  opin- 
ion, it  was  not  ruled  that  words  alone  can 
reduce  murder  to  manslaughter. 

[2]  2.  None  of  the  other  grounds  of  the 
motion  were  such  as  to  require  a  new  trial. 
The  evidence  fully  sustained  the  conviction. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(137  Ga.  496) 
WARWICK  V.  MADDOX. 
MADDOX  V.  WARWICK. 
(Supreme  Court  of  Georgia.     Feb.  13,  1912.) 

(SyUahus  hy  the  Court,) 

Execution  (§  275*)— Sales— iBBsauLABinxs 
—Estoppel  to  Dent  Validity. 

In  1893  certain  real  estate  was  regularly 
offered  for  sale  by  the  sheriff  of  Fulton  coun- 
ty. The  defendant  in  the  fi.  fa.  had  previously 
applied  for  a  homestead  covering  the  property, 
naming  his  wife  as  sole  beneficiary.  On  the 
day  of  the  sale,  when  the  property  was  offered 
by  the  sheriff,  the  defendant  and  his  counsel 
were  present  The  counsel,  in  the  presence 
of  the  defendant,  announced  that  there  was  a 
homestead  application  pending,  and  whoever 
bought  the  property  would  buy  subject  to  this 
appUcation.  After  such  announcement  the 
property  was  cried  off,  and  C.  D.  Maddox,  being 
the  only  bidder,  became  the  purchaser  for  the 
price  of  $10.     A  sheriff's  deed  was  regularly 


ter,  thus  excluding  words  alone  from  amount- 
ing to  ''equivalent  circumstances."  Edwards 
r.  State,  53  Ga.  428. 

It  is  not  necessary  to  undertake  to  define 
accurately  that  expression;  but  an  Illustra- 
tion or  two  may  not  be  out  of  place.  An  at- 
tempt to  commit  a  serious  personal  injury 
on  a  member  of  one's  family  in  his  pres- 
ence, the  catching  of  a  man  in  adultery  with 
one's  wife,  or  a  violent  trespass  on  one's 


property  until  1910,  when  his  wife  died;  there 
beins  no  other  beneficiary  of  the  homestead 
estate.  Immediately  after  the  death  of  the 
beneficiary.  Maddox  demanded  possession  of  the 
defendant  m  fi.  fa.,  and  upon  a  refusal  to  sur- 
render possession  instituted  rule  proceedings 
against  the  sheriff  and  the  defendant  in  fi.  fa. 
to  be  put  in  possession  of  the  property.  Heidi 
(a)  The  court  correctly  held  that  the  applicant 
was  entitled  to  possession  of  the  property,  al- 
though the  fi.  fa.,  which  purported  to  be  signed 
by  the  clerk  of  the  superior  court  of  Fulton 
county,  had  not  been  actually  signed  by  him, 


•For  other  eases  eee  same  topic  and  eecUon  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Ksy  No.  Sertes  Jk  Rep'r  indozes 


GaJ 


SPENOQB  ▼.  MATHIB 


789 


and  for  that^  reason  nAght  have  been  invaHd.  ]     Action  by  Bllen  Lewis,  for  use,  eta,  against 

the  Beck  &  Gregg  Hardware  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 


Biigew  V.  Winkles,  124  Ga.  990,  .63  S.  _B.  397. 


.  0  The  defendant  was  estopped,  by  the  con- 
duct of  himself  and  his  counsel  at  the  time  of 
the  sale,  from  contesting  the  validity  of  the 
fi.  fa.  on  the  ground  that  it  bad  not  been  signed 
by  the  proper  officer;  there  being  no  question 
as  to  the  validity  of  the  judgment  on  which 
the  ^  fa.  issued.  Reichert  v.  Voss,  78  Ga. 
54,  2  S.  E.  558;  Allagood  y.  Cook,  92  Ga.  570, 
17  S.  E.  920;  Mock  v.  Stuckey,  96  Ga.  187,  23 
S.  E.  307:  0*Kelley  v.  Gholston,  89  Ga.  1, 
15  8.  E.  123;  Rawles  v.  Jackson,  104  Ga.  593, 
30  S.  E.  820,  69  Am.  St  Bep.  185. 

[Ed.  Note. — For  other  cases,  see  ISxecution, 
Dec.  Dig.  S  275.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Application  by  C.  D.  Maddox  for  rule  to 
show  cause  against  Jno.  0.  Warwick  and 
another.  To  a  Judgment  for  the  applicant, 
defendant  Warwick  brings  error,  and  the 
applicant  files  a  cross-bill  of  exceptions. 
Judgment  affirmed  on  main  bill  of  exceptions, 
and  cross-bill  dismissed. 

R.  J.  Jordan,  for  plaintiff  In  error.  Wal- 
ter McElreath,  for  defendant  In  error. 

ATKINSON,  J.  Judgment  on  the  main  bill 
of  exceptions  affirmed;  cross-bill  dismissed. 
All  the  Justices  concur,  except  HILL,  J.,  not 
presiding. 


(137  Ga.  616) 

LEWIS  V.  BECK  &  GREGG  HARDWARE 

CO. 
(Supreme  Court  of  Georgia.     Feb.  13,  1912.) 

(Syllabus  hy  the  Court) 

!•  Execution    (|   203*)— Cladc  by   Thibd  ! 
Person— Costs. 

Where  a  creditor  of  the  plaintlfP  in  a  mort- 
gage fi.  fa.  became  the  holder  of  the  fi.  fa.  as 
collateral   securi^   for   a   debt   due   from   the . 
plaintiff  to  the  holder,  and  the  fi.  fa.  was  subse- ' 
quently  levied  upon  certain  property  described 
therein  as  the  property  of  the  defendant,  and 
a  claim  to  the  property  was  filed  by  a  third 
person,  which  claim  was  sustained  upon   the 
trial  of  the  case,  the  costs  in  the  claim  case ; 
could  not  be  taxed  against  the  party  to  whom 
the  fi.  fa.  had  been  delivered  as  collateral  se- 1 
curity,  the  latter  haying  never  been  made  a 
party  to  the  record,  although  the  fi.  fa.  was 
proceeding  for  his  benefit,  and  he  would  have 
been  entitled  to  the  proceeds  in  the  event  the 
trial  of  the  claim  case  had  resulted  in  a  verdict 
subjecting  the  property  levied  on  to  the  execu- 
tion, and  he  had  employed  counsel  who  con- 
ducted the  case  for  the  collection  of  the  fi.  fa. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §  684;    Dec.  Dig.  fi  203.*] 

2.  ExEctrnoN  ({  167*)— Affxdavit  of  Illx- 

OALITT. 

An  afiSdavit  of  illegality  may  be  filed  by 
an  attorney  In  fact,  and  it  Is  not  necessary 
that  any  writing  showing  his  authority  so,  to 
do  be  exhibited  or  attached  to  the  affidavit  of 
illegality.  Civil  Code  1910.  f|  5310;  Cook  v. 
Buchanan,  86  Ga.  760,  13  S.  E.  83. 

[Ed.  Note.^For  other  cases,  see  ISxecution, 
Dec  Dig.  §  167.*] 

Error  from  Superior  Court,  Douglas  Coun- 
ty;  Price  Edwards,  Judge. 


J.  S.  James,  for  plaintiff  in  error.  Roberts 
&  Hutcheson,  for  defendant  In  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  HILrL,  J.,  not  presid- 
ing. 

(U7  Ga.  614) 

SPENCE  T.  MATHIS. 
(Supreme  Court  of  Georgia.     Feb.  Id,  1912.) 

(Syllabus  by  the  Court.) 

1.  Do  WEB  (§  14*)— Pbopebtt  Subject. 

Dower  may  be  assigned  in  lands  held  un- 
der bond  for  title,  or  other  instrument  in  writ- 
ing having  like  effect,  where  a  portion  of  the 
purchase  money  has  been  paid ;  but  the  estate 
in  dower  shall  be  liable  for  the  unpaid  pur- 
chase money.     Civil  Code  1910,  S  524a 

[Ed.  Note. — For  other  cases,  see  Dower, 
Cent  Dig.  §§  45,  54,  55;   Dec  Dig.  S  14.*] 

2.  Do  WEB  <§  14*)--Pbopbbtt  Subject. 

M.  bought  a  tract  of  land  from  A.,  and 
took  a  bond  for  title.  A  held  under  a  bond 
for  title  from  B.,  who  held  a  bond  for  title 
from  C.  M.  paid  a  portion  of  the  purchase 
money  to  his  vendor.  A,  paying  some  of  it  to 
C.  bv  direction  of  A  When  the  debt  for  the 
purchase  money  to  C,  the  original  vendor,  ma- 
tured, an  arrangement  was  entered  into  by  the 
parties,  by  which  M.,  A.,  and  B.  surrendered 
their  bonds,  and  C.  conveyed  the  land  to  a  firm, 
who  advanced  the  money  to  pay  the  balance 
of  the  purchase  money  due  to  C.  The  consid- 
eration expressed  in  this  deed  was  $500.  M. 
gave  to  the  firm  five  notes  for  $80  each  and 
one  note  for  $100.  The  last- mentioned  note 
was  secured  by  a  mortgage  on  cotton.  The 
firm  made  to  M.  a  bond  to  make  title  upon  the 
payment  of  the  five  notes  of  $80  each.  M. 
paid  the  $100  note  to  the  firm.  Later  the  firm 
transferred  the  remaining  notes  to  a  bank,  and 
executed  to  it  a  deed  to  secure  them,  reciting 
the  bond  to  M.,  and  subject  to  it.  M.  paid  to 
the  bank  $37.50  as  interest  on  the  notes,  and 
afterwards  died.  Held,  that  this  was  a  case 
falling  within  Civil  Code  1910,  §  5248,  and  the 
widow  of  M.  was  entitled  to  dower  in  the  land, 
though  subject  to  the  payment  of  the  debt  due 
the  bank. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent 
Dig.  §1  45,  54,  55;    Dec.  Dig.  $  14.*} 

3.  Do  WEB  (5  14*)— Pbopebtt  Subject— Stat- 
utory Pbovisions. 

Where,  under  such  circumstances,  the  wid- 
ow applied  for  dower,  and  a  caveat  was  filed 
by  the  administrator  of  the  decedent,  ahd  dur- 
ing the  pendency  of  the  case  the  administrator 


>lc 


sold  other  lands  of  the  estate  than  that 
in  which  the  commissioners  had  assigned  dow- 
er, and  paid  the  debt  due  to  the  bank,  this 
did  not  destroy  the  right  of  the  widow  to 
dower. 

[Ed,  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  §§  45,  54,  55;   Dec.  Dig.  §  14.*] 

4.  No  Conflict  with  Forxter  Decision— Re- 
payment OF  PuBCHAfiK  Monet. 

The  ruling  here  made  in  no  way  confiicts 

with  that  in  Harris  v.  Powers,  129  Ga.  74,  84, 

58  S.  E.  1038. 
(a)   No  question  was  raised  as  to  whether 

the  widow  snould  repay  any  part  of  the  amount 

of  purchase  money  paid  to  uie  bank. 


«For  other 
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Error  from  Superior  Court,  Forsytli  Coun- 
ty; N.  A.  Morris,  Judge. 

Action  by  J.  F.  Spence,  administrator, 
against  Dora  Mathls.  From  the  judgment, 
tbe  administrator  brings  error.    Affirmed. 

H.  L.  Patterson,  for  plaintiff  In  error.  J. 
P.  Brooke,  for  defendant  In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  HILL,  J.,  not 
presiding. 

(187  CkL  49S) 

SIGHT  T.  STEPHEN  PUTNEY  SHOE  CO. 
(Supreme  Court  of  Georgia.    Feb.  13,  1912.) 

(Syllabui  hy  the  Court,) 

1,  Fraudulent  Coiyysyances  (M  47,  228*  )— 

NATXTBE   of  TBANSACnON--SALBS   IN    BULE. 

A  sale  of  a  stock  of  merchandlBe  in  bulk, 
not  in  compliance  with  the  provisionB  of  Civil 
Code,  §  3226  et  seq.,  is  void  as  to  creditors, 
on  the  ground  of  fraud;    and  a  creditor  may 

Sroceed  by  attachment  against  his  fraudulent 
ebtor. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  K  34,  665,  667;  Dec. 
Dig.  H  47,  d2S*} 

2.  Fraudulent  Convbtances  (5  47*)— Pbin- 

GEFAL  AND  AOBNT  (S  165*)— SaLBS  IN  BULK 
— AUTHOBITT    OF  AOENT. 

Where  a  mercantile  corporation  turns  over 
its  stock  of  merchandise  to  its  president  and 
principal  stockholder,  who  undertakes  to  boy 
ujp  at  a  discount  the  claims  against  the  corpora- 
tion, and  who,  after  purchasing  a  majority  of 
such  claims,  sells  the  stock  of  merchandise  in 
bulk  to  a  third  j^erson.  who  knows  that  the 
corporation's  president  is  buying  up  the  claims 
against  the  corporation,  and  that  some  of  the 
claims  had  not  been  purchased  at  the  time  of 
the  sale,  such  a  transaction  falls  within  the 
operation  of  the  sales  in  bulk  statute;  and  the 
sale  by  the  president  of  the  corporation  to  such 
third  person  without  complying  with  the  terms 
of  the  statute  is  void  as  agamst  creditors  of 
the  corporation.  Any  agreement  between  a 
traveling  salesman  of  the  creditor,  who  sold 
the  goods  for  his  principal  and  wa^  authorized 
to  collect  the  amount  of  his  sales,  and  the 
president  of  the  corporation,  looking  to  the 
sale  and  transfer  of  the  creditor's  claim  for 
less  than  the  undisputed  amount  of  Ae  claim, 
is  not  binding  on  the  creditor,  in  the  absence 
of  proof  of  the  agent's  authority  to  accept  less 
than  the  full  amount  of  the  claim. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  S  34;  Dec.  Dig.  §  47;* 
Principal  and  Agent,  Cent  Dig.  §§  298-310, 
874;  Dec.  Dig.  §  105.*] 

Error  from  Superior  Court,  Johnson  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

Attachment  proceedings  by  the  Stephen 
Putney  Shoe  Company  against  the  J.  W. 
Johnson  Company.  B.  T.  Klght,  adminis- 
trator, filed  a  claim.  Judgment  for  plaintiff, 
and  claimant  brings  error.     Afllrmed. 

Daley  &  Daley,  for  plaintiff  In  error.  W. 
A.  Thompson  and  Jno.  R.  L.  Smith,  for  de- 
fendant In  error. 

•EVANS,  P.  J.    E.  A.  W.  Johnson,  the  pres- 
ident of  the  J.  W.  Johnson  Company,  a  mer- 


cantile corporation,  sold  its  entire  0to^  of 
merchandise  to  N.  J.  Klght  without  comply- 
ing with  the  terms  of  the  sales  In  bulk  stat- 
ute. The  Stephen  Putney  Company,  a  cred- 
itor of  the  corporation,  sued  out  an  attach- 
ment against  the  corporation  as  a  fraudulent 
debtor,  and  upon  the  levy  of  the  attachment 
Mrs.  Kight  filed  a  claim.  On  the  trial  of 
the  case  It  appeared  that  the  mercantile 
corporation,  being  financially  embarrassed, 
entered  Into  a  conference  with  some  of  Its 
creditors,  looking  to  a  possible  composition 
of  Its  Indebtedness.  At  this  meeting  only  a 
few  of  the  creditors  were  present,  and  E.  A. 
W.  Johnson,  president  and  principal  stock- 
bolder  of  the  corporation,  was  Invited  to 
make  a  proposition.  He  proposed  to  pay 
each  creditor,  for  an  assignment  to  blm  of 
the  creditor's  demand  against  the  corpora- 
tion, the  sum  of  50  cents  on  the  $1,  payable 
in  cash,  or  60  cents,  If  payment  was  accept- 
ed In  notes.  The  defendant  In  error  was  an 
account  creditor,  and  sent  Its  claim  to  % 
local  attorney  for  collection.  Mr.  Johnson 
submitted  his  proposition  to  the  local  attor- 
ney of  the  defendant  In  error,  which  was  ac- 
cepted, subject  to  the  approval  of  his  client* 
and  the  attorney  transferred  to  Mr.  Johnson 
his  client's  account  against  the  debtor,  and 
received  from  Mr.  Johnson  his  notes  for  60 
cents  on  the  $1,  which  he  transmitted  to 
his  client.  The  defendant  In  error  prompt- 
ly refused  to  accept  the  notes  and  returned 
them  to  its  attorney,  who  delivered  them  to 
Mr.  Johnson.  Pending  these,  negotiations 
Mr.  Johnson,  who  had  purchased  a  majority 
in  amount  of  the  claims  against  the  corpo- 
ration, sold  Its  entire  stock  of  merchandise 
to  the  agent  of  the  claimant,  who  knew  of 
the  financial  stress  of  the  Johnson  Company, 
and  that  the  corporation's  president  and 
principal  stockholder  was  buying  up  the 
claims  against  the  corporation,  and  that  some 
of  the  claims  had  not  been  purchased  at  the 
time  of  the  sale  to  him.  The  sale  was  made 
in  bulk,  without  any  attempt  at  compliance 
with  the  sales  In  bulk  act,  as  contained  In 
ClvU  Code,  §  3226  et  seq.  The  traveling 
salesman  of  the  defendant  In  error  was 
present  at  the  meeting  of  the  creditors,  when 
Mr.  Johnson  was  Invited  to  make  his  propo- 
sition. He  testified  that  he  happened  to  be 
In  town,  and  was  called  In  to  the  conference, 
but  accepted  no  proposition.  Mr.  Johnson 
testified  that  the  traveling  salesman  did 
accept  his  proposition.  It  was  undisputed 
that  neither  the  traveling  salesman  nor  the 
attorney  of  the  defendant  In  error  had  au- 
thority to  compromise  or  sell  at  discount  the 
claim  of  the  defendant  In  error.  At  the  con- 
clusion of  the  evidence  the  court  directed  a 
verdict  for  the  plaintiff. 

[1]  1.  A  sale  of  merchandise  In  bulk,  with- 
out complying  with  the  statute  providing  for 
such  sales  (Civil  Code,  §  8226  et  seq),  gives 
to  a  creditor  the  right  to  proceed  against  the 
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yendor  as  a  fraudulent  debtor.  Garstarpben 
r.  Fried,  124  Ga.  544,  52  S.  B.  59&  Sucb 
sale  is  declared  to  be  fraudulent  by  tbe  stat- 
ute. 

[2]  2.  Under  the  evidence  the  verdict  was 
demanded.  The  only  conflict  tn  the  testi- 
mony related  to  a  transaction  between  the 
creditor's  traveling  salesman  and  the  presi- 
dent of  the  debtor  corporation.  But  that  is 
immaterial,  as  no  authority  of  the  agent  to 
accept  less  than  the  full  amount  of  his  prin- 
cipal's  debt  was  shown.  An  agent  to  collect 
cannot  accept  a  less  9um  in  settlement  of 
his  principal  debt,  nor  sell  at  discount  his 
principal's  claim,  without  authority  from  his 
principal.  Kaiser  v.  Hancock,  106  Gku  217, 
32  8.  B.  123. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  Him  J.,  not  presiding. 

(137  Ga.  497) 

WADLBY  SOUTHBEN  RY.  CO.  v.  STATE. 

(Supreme  Court  of  Georgia.     Feb.  18,  1912.) 

(Syllahut  hy  the  Court.) 

1.  Statutes  ,(S  118* )— Subjects  and  Titles 

—Railroad  Commission  Act. 

The  Railroad  Commission  act  of  1907 
(Acts  1907,  p.  72)  does  not  offend  article  3, 
I  7,  par.  8,  of  the  Constitution  of  Georgia  on 
the  ground  that  the  twelfth  section  of  the  act 
'contains  matter  different  from  what  is  ex- 
pressed in  the  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  141-144;    Dec  Dig.  t  113.*] 


2.  Carriers  (§  10*)— Regulation— Statuto- 
BY  Provisions. 

Section  6  of  the  Railroad  Commission  act 
of  1907    (CivU  Code   1910,   »  2663)    contem- 

Elates  that  notice  and  an  opportunity  of  a 
earing  be  given  to  persons,  railroads,  or  oth- 
er corporations  Interested  in  the  orders  issued 
by  the  Commission,  and  that  provision  may.  be 
made  for  such  notice  either  b:^  statute  or  rule 
of  the  Commission.  This  section  is  to  be  con- 
strued to  mean  that  the  -Commission  shall  not 
issue  a  special  order  in  a  particular  case  and 
directed  to  a  person  or  corporation,  without 
first  giving  notice  and  an  opportunity  for  hear- 
ing to  the  person  or  corporation  so  to  be  af- 
fected thereby. 

[Ed.   Note.— For  other   cases,    see  Carriers, 

Dec.  Dig.  S  10.*] 

8.  Constitutional  T.aw  m  241,  297*)— Car- 
riers (§  2*)— Due  Process  of  Law— Equal 
Protection  of  Law— Power  of  Railroad 
'Commission. 

A  state  statute,  which  confers  on  a  Rail- 
road Commission  me  power  to  require  rail- 
roads to  afford  the  usual  and  like  customary 
facilities  for  interchange  of  freight  to  patrons 
of  each  and  all  routes  or  lines  alike,  and  to 
make  just  and  reasonable  rules  for  preyent- 
ing  unjust  discriminations,  and  provides  for 
notice  and  an  opportunity  of  a  hearing  of  the 
railroad  company  to  be  affected  by  any  order 
of  the  Commission,  and  for  a  violation  of  an 
order  of  the  Commission  imposes  a  penalty  on 
the  corporation  in  a  sum  not  to  exceed  $5,000, 
in  the  discretion  of  the  trial  judge,  and  also 
subjects  any  person  violating  or  abetting  the 
violation  of  the  order  to  punishment  for  a 
misdemeanor,  does  not  offend  the  constitution- 
al guaranties  of  due  process  of  law  and  the 
equal  protection  of  the  laws,  in  that  the  rail- 
road to  be  affected  by  the  order  is  prevented 


from  testing  the  validity  of  the  statute  of  the 
order  of  the  Railroad  Commission  because  of 
excessive  penalties. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  §§  700.  701.  832-834: 
DecDig.  §§  241.  297;*  Carriers,  Dec.Dig.  §2.*] 

4.  Casbikrs  <§  13*)— Regulations— Valid- 
ity. 

The  Georgia  Railroad  Commission  act  in- 
vests the  Railroad  Commission  with  power  to 
require  railroads  to  afford  the  usual  and  like 
customary  facilities  for  interchange  of  freight 
to  patrons  of  each  and  all  routes  or  lines 
alike,  and  to  make  reasonable  rules  for  pre- 
venting unjust  discriminations.  Under  this 
power  it  is  competent  for  the  Commission  to 
declare  as  an  unlawful  discrimination  a  course 
of  conduct,  whereby  a  railroad  company,  con- 
necting with  other  railroad  companies  at  each 
of  its  termini,  which  converge  to  a  common 
point,  affording  a  choice  of  routes  from  the 
common  point  to  stations  on  its  own  line,  re- 
ceives from  'one  of  its  connections  freights 
destined  to  points  on  its  own  line  without  re- 
quiring prepayment  of  the  earned  charges  of 
tne  favored  carrier,  and  declines  to  receive 
from  the  connecting  carrier  at  the  other  ter- 
minus freight  destined  to  points  oui  Its  own 
line  without  prepayment  of  the  freight  charges 
earned  by  that  connecting  carrier,  where  the 
conditions  are  substantially  similar,  and  the 
effect  of  the  course  of  conduct  is  to  seriously 
curtail  competition  in  rates  and  service  to  the 
patrons  on  its  own  line. 

[lid.  Note.— For  other  cases*  see  Carriers. 
Dec  Dig.  i  13.*] 

5.  Carbisbs  (S  20*)— Rboulations— Pbnal- 
TIES— Actions  vo  Rscoveb. 

The  action  was  properly  authorized  by 
the  Governor. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  S  20.*] 

6.  New  Trial  {%  41*)  -Review— Habmlus 
Error— Admission  or  Evidence. 

The  admission  of  irrelevant  and  Immate- 
rial evidence,  not  prejudicial  to  the  losing  par- 
ty* is  not  cause  for  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Dec  Dig.  I  41.*] 

7.  Appeal  and  Ebxob  (§  092*)— EzcEPnoirs 
—Scops  and  Sufficisnct  —  Exclusion  or 
Evidence. 

An  exception  to  the  refusal  of  the  court 
to  allow  a  witness  to  answer  a  stated  question 
is  insufficient  where  the  answer  expected  to 
be  elicited  is  not  given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2905-2909;  Dec  Dig.  § 
092.*] 

8.  Chabob  or  Co vbt  —  StrmciENcr  or  Evi- 
dence. 

The  charge  was  adjusted  to  the  law  and 
facts  and  free  of  substantial  error,  and  the 
evidence  authorized  the  verdict. 

Error  from  Superior  Court,  Jefferson  Coun- 
ty;   B.  T.  Rawlings,  Jud^e. 

Action  by  the  State  against  the  Wadley 
Soutbem  Railway  Company.  Judgment  for 
plaintiff,  and  daf^idant  brings  error.  Af- 
firmed. 

The  action  is  by  the  state  of  Georgia 
against  the  Wadley  Southern  Railway  Com- 
pany to  recover  a  penalty  for  disobedience 
to  an  ord^  of  the  Railroad  Commission  of 
Georgia.  The  Central  of  Georgia  Railway 
Company,  a  domestic  corporation,  owns  and 
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operates  a  line  ot  railroad  from  liacon  to 
Wadley  and  beyond.  The  Macon,  Dublin  & 
Savannah  Railroad  Company  owns  and  op- 
erates a  railroad  from  Macon  to  Uockledge. 
The  Stlllmore  Air  Line  Railway  Company 
operated  a  railroad  from  Wadley  to  Collins, 
where  It  connected  with  the  Seaboard  Air 
Line  Railway  Company.  The  Wadley  &  Mt 
Vernon  Railroad  Company  operated  a  line 
of  railroad  from  Wadley  to  Rockledge.  In 
1906  the  Stlllmore  Air  Line  Railway  Compa- 
ny and  the  Wadley  &  Mt  Vernon  Railroad 
Company  merged  Into  a  new  corporation 
called  the  Wadley  Southern  Railway  Compa- 
ny, and  which  was  duly  chartered  under 
that  name.  The  Central  of  Georgia  Railway 
Company  Is  the  owner  of  all  the  stock  and 
bonds  of  the  Wadley  Southern  Railway  Com- 
pany. Adrian  Is  a  station  on  the  Wadley 
Southern  Railway  Company  between  Wadley 
and  Rockledge,  being  27  miles  distant  from 
Wadley  and  10  miles  distant  from  Rockledge. 
On  August  17,  1909,  certain  merchants  and 
business  men  of  Adrian  addressed  a  petition 
to  the  Railroad  Commission  of  Georgia  rep- 
resenting that  "the  Wadley  Southern  refuses 
to  handle  freights  delivered  them  at  Rock- 
ledge by  M.  D.  and  S.  without  freight  charg- 
es being  fully  prepaid  to  Rockledge,'*  and 
praying  the  interposition  of  the  Railroad 
Commlssion^in  aid  of  interchange  of  freights 
at  that  point  A  hearing  was  had  upon  this 
petition,  and  on  March  16,  1910,  the  follow- 
ing order  was  passed  by  the  Railroad  Com- 
mission of  Georgia:  '*In  re  refusal  of  the 
Wadley  Southern  Railway  Company  to  ac- 
cept freight  from  the  Macon,  Dublin  &  Sa- 
vannah Railroad  Company,  at  Rockledge, 
Georgia,  without  the  prepayment  of  freight 
charges.  •  *  •  The  Commission  having 
heard  evidence  and  argument  of  counsel  in 
the  foregoing  complaint  as  to  discrimination 
alleged  to  be  practiced  by  the  Wadley  South- 
ern Railway  Company  as  against  shippers 
to  Adrian,  Ga.,  over  the  line  or  route  of  the 
Macon,  Dublin  &  Savannah  Railroad  Compa- 
ny via  Rockledge,  Ga.,  and  in  favor  of  ship- 
pers over  the  line  or  route  of  the  Central  of 
Georgia  Railway  Company,  at  Wadley,  Ga., 
and  it  appearing  that  the  alleged  unlawful 
discrimination  arises  out  of  the  requirement 
of  the  Wadley  Southern  Railway  Company 
that  shippers  shall  prepay  charges  via  Rock- 
ledge before  it  will  receive  freight  at  that 
point  from  the  Macon,  Dublin  &  Savannah 
Railroad  Company  for  Adrian,  but  does  not 
require  like  prepayment  of  charges  on  freight 
via  the  Central  of  Georgia  Railway  Company 
at  Wadley,  thus  affording  facilities  to  pa- 
trons of  the  Central  of  Georgia  Railway 
Company's  line  or  route,  for  the  interchange 
of  freight,  denied  to  patrons  of  the  Macon, 
Dublin  &  Savannah  Railroad  Company's  line 
or  route,  and  it  appearing  that  the  Macon, 
Dublin  &  Savannah  Railroad  Company's  line 
or  route  via  Rockledge.  is  a  competitor  of  the 
Central  of  Georgia  Railway  Company's  route 


or  line  via  Wadley  for  freight  moving  to 
Adrian  and  other  points  on  the  Wadley 
Southern  Railway  Company  between  Rock- 
ledge and  Wadley,  and  that  the  rule  or  re- 
quirement of  the  Wadley  Southern  Railway 
Company  complained  of  is  intended  to  af- 
ford and  does  afford  to  patrons  of  the  Cen- 
tral of  Georgia  Railway  pompany  facilities 
denied  to  patrons  of  the  Macon,  Dublin  & 
Savannah  Railroad  Company,  a  connecting 
line  of  the  Wadley  Southern  Railway  Com- 
pany, and  a  competitor  of  the  Central  of 
Georgia  Railway  Company  for  Adrian  busi- 
ness, which  interferes  with  the  exercise  of 
the  freedom  of  choice  in  routes  by  shippers, 
the  Commission  Is  of  the  opinion  that  the 
practice  complained  of  Is,  under  the  law  of 
Georgia,  an  unlawful  discrimination,  and 
such  a  discrimination  as  the  Commission  is 
required  by  law  to  forbid.  It  Is  therefore 
ordered  that  the  Wadley  Southern  Railway 
Company  at  once  desist  from  the  discrimi- 
nation specifically  complained  of  in  this  case. 
Ordered  further,  that  tiie  Wadley  Southern 
Railway  Company,  on  and  after  the  receipt 
of  this  order,  afford  to  patrons  or  shippers 
over  the  line  of  the  Macon,  Dublin  &  Savannah 
Railroad  Company  via  Rockledge,  the  same 
facilities  for  the  interchange  of  freight  af- 
forded to  patrons  or  shippers  over  the  line, 
of  the  Central  of  Georgia  Railway  Company 
via  Wadley."  Notice  of  this  order  was  duly 
communicated  to  the  general  freight  agent 
of  the  Wadley  Southern  Railway  Company, 
and  the  attorneys  of  the  Wadley  Southern 
corporation  replied  that  they  had  advised 
that  company  that  ''the  order  of  the  Rail- 
road Commission  is  not  legal,  and  that  the 
railroad  company  is  not  legally  bound  to  ob- 
serve it"  Whereupon  his  excellency,  the 
Governor,  passed  the  following  order:  "In 
re  Wadley  Southern  Railway  Company  re- 
fusal to  accept  at  Rockledge,  Ga.,  freight 
from  the  Macon,  Dublin  &  Savannah  Rail- 
way Company,  unless  freight  charges  are 
prepaid.  Whereas,  the  Railroad  Commission 
of  Georgia  having  notified  me  that  the  Wad- 
ley Southern  Railroad  Company  had  refused 
to  obey  the  order  of  said  Commission  direct- 
ing that  said  railway  company  should  re- 
ceive freight  from  the  Macon,  Dublin  &  Sa- 
vannah Railroad  Company  without  inquir- 
ing prepayment  of  freight  charges,  which 
refusal  it  is  claimed  by  such  Commission  is 
an  unauthorized  and  Illegal  discrimination 
under  the  facts,  and  subjecting  the  said 
company  to  a  penalty  for  a  violation  of  the 
Commission's  orders.  It  is  therefore  order- 
ed in  conformity  with  the  act  approved  Au- 
gust 23,  1907,  that  suit  be  instituted  by  the 
special  attorney  of  the  Railroad  Commission 
in  the  name  of  the  state  of  Georgia  for  the 
recovery  of  such  penalty." 

In  pursuance  of  this  order  a  petition  was 
filed  In  the  name  of  the  state  to  recover  of 
the  Wadley  Southern  Railway  Company  $5.00S 
penalty  as  provided  by  the  act  approved  Au* 


Ga.) 


WADLEY  SOUTHEBN  RY.  CX).  v.  STATB 


743 


gust  23,  1907.  The  petition  contained  two 
counts.  The  first  count  alleged  that  the  rail* 
road  company  had  failed  and  refused  to  obey, 
observe,  and  comply  with  the  order  of  the 
Commission,  whereby  they  became  indebted  to 
the  state  of  Georgia  in  a  sum  not  to  exceed 
$5,000.  The  second  count  alleged  that  since 
July  «»  1909,  the  Wadley  Southern  Railway 
Company  had  refused  and  still  refuses  to  re- 
ceive freight  from  the  Macon,  Dublin  &  Savan- 
nah Railroad  Company  at  Rockledge,  Ga.,  for 
points  on  its  line,  without  prepayment  of  the 
freight,  while  during  all  this  period  the 
comi>any  had  received  and  still  receives  flrom 
the  Central  of  Georgia  Railway  Company 
at  Wadley,  Ga.,  freights  shipped  from  Macon, 
Ga.,  and  other  points  along  its  line  of  rail- 
road without  prepayment  of  the  freight,  and 
In  this  way  the  Wadley  Southern  Railway 
Company  had  discriminated  against  the  Ma- 
con, Dublin  &  Savannah  Railway  Company, 
one  of  its  connecting  lines,  in  favor  of  the 
Central  of  Georgia  Railway  Company,  an- 
other of  its  connecting  lines,  and  thus  fails 
and  refuses  to  afford  the  usual  and  custom- 
ary facilities  for  the  interchange  of  freight 
to  the  patrons  of  each  of  said  routes  and 
lines  alike,  contrary  to  the  provision  of  the 
statute  in  such  cases  made  and  provided. 
The  Wadley  Southern  filed  its  answer,  deny- 
ing its  liability  under  either  count,  and  at- 
tacked the  constitutionality  of  the  law  pro- 
viding for  the  penalty.  A  trial  was  had  and 
a  verdict  was  returned  finding  the  railroad 
company  subject  to  the  penalty.  A  new  trial 
was  refused,  and  a  bill  of  exceptions  was 
sued  out,  complaining  of  the  Judgment  re- 
fusing a  new  trial  and  various  interlocutory 
rulings. 

« 

-  Lawton  &  Cunningham,  for  plaintiff  in  er- 
Tor.    Jas.  K.  Hines,  for  defendant  in  error. 


EVANS,  P.  J.  [1]  1.  We  will  first  consider 
whether  the  Railroad  Commission  Act  of  1907 
(Acts  1907,  p.  72)  contains  any  of  the  consti- 
tutional infirmities  urged  against  it  The 
title  is  *'An  act  to  increase  the  membership 
of  the  Railroad  Commission  of  Georgia, 
*  *  *  to  prescribe  and  fix  penalties  and 
punishments  for  failure  and  refusal  to  obey 
any  order,  rule  or  regulation  of  the  Railroad 
Commission;  to  prescribe  the  form  of  pro- 
cedure for  enforcing  the  same  •  •  •  and 
for  other  purposes."  The  twelfth  section 
(Civil  Code  1910,  |  2607)  provides  that  "any 
common  carrier  ♦  •  •  which  shall  vio- 
late any  provision  of  this  act  or  the  acts 
heretofore  passed,  or  which  fails,  omits  or 
neglects  to  obey,  observe  or  comply  with  any 
order,  direction  or  requirement  of  the  Com- 
mission •  •  *  shall  forfeit  to  the  state 
of  Georgia  a  sum  not  more  than  five  thou- 
sand dollars  for  each  and  every  offense,  the 
amount  to  be  fixed  by  the  presiding  Judge." 
It  is  contraded  that  article  3,  S  7,  par.  8,  of 
the  Constitution  of  Georgia,  to  the  effect  that 


no  law  shall  pass  which  contains  matter 
different  from  what  is  expressed  in  the  title, 
has  been  violated  by  the  inclusion  in  the 
twelfth  section  of  matter  not  referred  to  in 
the  title — ^In  so  far  as  it  undertakes  to  give 
to  the  state  a  right  of  action  for  a  violation 
of  "any  provisions  of  this  act  or  of  the  acts 
heretofore  passed,  whereas  the  title  refers 
only  to  penalties  for  the  failure  and  refusal 
to  observe  any  order,  rule  or  regulation  of 
the  Railroad  Commission.'"  The  general 
scope  of  this  legislation  was  to  retain  to  the 
Railroad  Commission  the  power  and  authori- 
ty heretofore  conferred  upon  it  by  law,  ex- 
cept as  changed  by  the  act,  and  to  confer 
additional  powers  upon  the  Commission,  with 
the  view  that  the  Commission  should  be  vest- 
ed with  a  general  supervision  over  public 
service  corporations,  with  power  to  require 
them  to  establish  and  maintain  such  public 
service  and  facilities  as  may  be  reasonable 
and  Just.  Some  of  the  rules  for  the  regula- 
tion of  railroads  which  were  designed  to  be 
enforced  by  the  Ck>mmission  were  in  the  form 
of  statutes;  but  they  were  nevertheless  bind- 
ing on  the  Commission  and  all  parties  to  be 
affected,  as  rules.  Just  as  much  so  as  if  such 
rules  had  been  promulgated  by  the  Commis- 
sion.. It  was  competent  for  the  Legislature 
to  deal  with  these  statutory  provisions  as 
rules  prescribed  for  the  (^mmission  to  en- 
force, and  the  act  did  not  offend  the  consti- 
tutional provision  as  contended.  Richardson 
V.  Macon,  132  Ga.  122,  68  S.  E.  790. 

[2]  2.  It  is  said  that  the  statutes  giving 
validity  to  the  orders  of  the  Railroad  Com- 
mission, which  is  the  basis  of  this  suit,  do 
not  provide  for  notice  and  hearing,  nor  do 
the  rules  of  the  Commission  so  provide,  and 
therefore  due  process  of  law  is  not  afforded. 
The  Commission  act  of  1907  enlarged  the 
powers  of  the  Railroad  Commission  so  as  to 
give  it  Jurisdiction  and  power  over  prac- 
tically all  public  service  corporations.  In 
defining  the  Jurisdiction  the  sixth  section  of 
the  act  (codified  in  Civil  Code  1910,  S 
2663)  declares  that  the  Railroad  Commission 
shall  have  and  exercise  all  power  and  au- 
thority heretofore  conferred  on  it  by  law 
and  shall  have  general  supervision  over  rail- 
roads and  other  public  service  corporations. 
In  the  exercise  of  its  powers  it  was  provided 
that  it  may  proceed  on  its  own  Initiative  or 
on  the  complaints  of  others,  and  may  require 
all  common  carriers  and  other  public  serv- 
ice companies  under  their  supervision  to  es- 
tablish and  maintain  such  public  service  and 
facilities  as  may  be  reasonable  and  Just,  ei- 
ther by  general  rules  or  by  special  orders  in 
particular  cases,  'provided  that  nothing  in 
this  section  shall  be  so  construed  as  to  repeal 
or  abrogate  any  existing  law  or  rule  of  the 
Commission  as  to  notice  or  hearings  to  per- 
sons, railroads  or  other  corporations  Inter- 
ested in  their  rates,  orders,  rules  or  regula- 
tions issued  by  said  Commission  before  the 
same  are  issued,  nor  to  repeal  the  law  of  this 
state  as  to  notice  by  publication  of  a  change 
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iQ  rates.**  The  most  caenal  reader  of  this 
section  cannot  fall  to  be  Impressed  that  the 
legislative  purpose  was  to  afford  parties  af- 
fected by  any  order  in  a  particular  case  an 
opportunity  to  be  heard  in  advance  of  its 
promulgation  by  the  Commission.  While  the 
literal  application  of  the  proviso  concerns 
the  preservation  of  existing  statutes,  and 
orders  of  the  Conmiission,  with  respect  to 
notice  and  hearings,  yet  the  implication  is  so 
pregnant  of  the  legislative  conception  that 
such  specific  orders  of  the  Commission  must 
be  made  only  after  notice  and  hearing,  that 
it  would  be  doing  violence  to  the  legislative 
plan  of  supervision  by  the  Commission  to 
construe  the  act  so  as  to  impute  a  contrary 
purpose  and  intent.  It  was  contemplated 
that  provision  for  notice  should  be  made 
by  statute  or  rule  of  the  Commission.  Spe- 
cial statutory  provision  was  made  as  to  no^ 
tice  of  a  hearing  for  Joint  rates  to  roads  that 
are  not  under  the  management  of  the  same 
company,  and  as  to  the  requirement  about 
the  location  of  depots  (Civil  Code  1910,  § 
2631);  but  as  to  other  matters  the  Legisla- 
ture left  it  to  the  Commission  to  formulate 
rules  respecting  notice  and  hearing.  Al- 
though the  reference  in  the  clause  relating 
to  notice  was  to  the  preservation  of  exist- 
ing statutes  and  rules  of  the  Commission, 
there  is  no  negation  that  the  Commission 
might  not  from  time  to  time  amend  or  en- 
large its  rules  so  as  to  give  other  or  addi- 
tional notice.  There  is  nothing  in  the  pres- 
ent record  contradicting  the  existence  of  a 
rule  of  the  Commission  providing  for  notice 
at  the  time  of  the  passage  of  the  act  of  1907, 
nor  is  there  any  contention  made  that  the 
Wadley  Southern  Railway  Company  did  not 
in  fact  have  notice  of  the  hearing  in  the  par- 
ticular casa  The  defendant  pleaded  that  the 
law  did  not  provide  for  a  hearing  on  the  facts, 
and  for  that  reason  it  violated  the  constitu- 
tional guaranties  of  due  process  of  law  and 
the  equal  protection  of  the  laws.  The  bur- 
den was  on  the  railroad  company  to  sustain 
its  plea  by  submitting  proof  of  the  absence 
of  any  rule  of  the  Commission  providing  for 
notice  and  a  hearing.  Civil  Code,  |  2626. 
It  wholly  failed  in  this  particular,  and  we 
are  bound  to  assume  that  there  was  a  rule 
of  the  Commission  as  contemplated  in  the 
statute. 

With  regard  to  the  complaint  in  the  plea 
that  the  act  made  no  provision  for  an  appeal, 
it  has  been  settled  by  the  Supreme  Court  of 
the  United  States  that  the  due  process  of 
law  guaranteed  by  the  fourteenth  amendment 
does  not  require  that  an  appeal  shall  be  pro- 
vided for  a  party  who  has  had  one  hearing 
before  a  competent  tribunal,  with  full  no- 
tice as  to  the  time  and  place  of  hearing. 
Mich,  a  R.  R.  Co.  V.  Powers,  201  U.  S.  301, 
302,  26  Sup.  Ct  459,  50  L.  Ed.  744. 

It  will  be  observed  that  the  point  raised 
in  the  plea  is  the  nonexistence  of  any  rule  of 
the  Commission,  and  not  any  deficiency  of 
the  rula    As  the  defendant  failed  to  show 


the  nonexistence  of  any  rule  of  the  Commis- 
sion, or,  if  there  was  a  rule,  that  it  was 
faulty  in  any  respect,  the  latter  question 
cannot  arise  in  this  case. 

[3]  3.  It  is  urged  that  the  provisions  of 
the  act  of  1907  (Civil  Code  1910,  §§  2667, 
2668)  prescribing  penalties  are  unconstitu- 
tional as  being  a  denial  of  due  process  of 
law  and  the  equal  protection  of  the  laws  as 
guaranteed  by  the  Constitutions  of  the  state 
of  Georgia  and  of  the  United  States  because 
of  their  excessive  penalties.  The  first  of  these 
sections  subjects  a  public  service  corporation 
to  a  penalty  not  to  exceed  $5,0(X)  for  each 
and  every  violation  of  any  provision  of  that 
section,  or  of  acts  heretofore  passed,  or  of 
any  order  of  the  Commission;  the  amount 
of  the  penalty  to  be  fixed  by  the  presiding 
Judge.  The  latter  section  declares  that  every 
officer,  agent,  or  employ^  of  the  corporation 
violating  or  abetting  the  violation  of  any 
statute,  or  of  any  order  of  the  Commission, 
shall  be  guilty  of  a  misdemeanor.  The  gen- 
eral policy  of  the  act  of  1907,  as  well  as 
the  previous  acts  pertaining  to  the  regula- 
tion of  railroads,  etc.,  is  to  devolve  upon 
the  Railroad  Cbmmission  the  duty  of  formu- 
lating rules  and  regulations,  rather  than  do- 
ing so  by  direct  enactment.  The  Legislature 
has  not  undertaken  by  statute  to  establish 
either  passenger  or  freight  rates,  but  has  re- 
ferred the  ascertainment  of  Just  and  reason- 
able rates  to  the  Railroad  Commission. 

The  penal  feature  Is  the  force  of  the  law, 
and  to  deny  the  right  of  the  Legislature  to 
impose  appropriate  penalties  for  violations 
of  orders  of  the  €k>mmission,  which  the  Com- 
mission is  authorized  to  issue  after  due  no- 
tice to  the  corporation  to  be  affected,  and 
on  the  fullest  investigation,  would  in  effect 
be  a  doiial  of  the  power  of  the  state  to  reg- 
ulate public  service  corporations  by  commis- 
sions or  other  administrative  agency.  The 
power  of  the  Legislature  to  create  a  commis- 
sion to  regulate  public  service  corporations 
and  to  prevent  unjust  discriminations  by 
them  Is  too  well  established  in  the  Juris- 
prudence of  this  state  to  be  contested  at 
this  late  day.  Ga.  R.  R.  v.  Smith,  70  Ga. 
694.  The  distinction  is  obvious  between  a 
case  where  the  statute  imposes  a  penalty 
for  disobedience  to  an  order  of  the  Commis- 
sion, made  after  notice  and  an  opportunity 
to  be  heard,  and  the  case  of  a  statute  which 
imposes  serious  and  heavy  penalties  for  its 
violation,  where  the  validity  of  the  statute 
depends  upon  the  existence  of  facts  and 
their  effect,  which  can  only  be  determined 
after  an  investigation  of  a  most  complicated 
and  technical  character.  An  illustration  of 
the  latter  instance  may  be  found  In  the  case 
of  Ex  parte  Young,  209  U.  S.  123,  28  Sup. 
Ct  441,  52  L.  Ed.  714,  13  L.  R.  A.  (N.  S.) 
932.  In  that  case  the  Legislature  of  the 
state  of  Minnesota  enacted  a  statute  fixing 
passenger  tariffs  and  commodity  rates  for 
raUroads  much  lower  than  existing  sched- 
ules, and  subjected  the  carrier,  its  agents 
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and  employ^,  to  serious  and  heavy  penalties 
for  each  violation  of  the  statute;  and  It  was 
held  that  the  statute  was  unconstitutional 
because  the  penalties  for  its  yiolation  are  so 
enormous  that  persons  affected  thereby  are 
prevented  from  resorting  to  the  courts  for 
the  purpose  of  showing  the  tariff  schedules 
provided  in  the  statute  would  yield  so  little 
revenue  that  their  observance  would  prac- 
tically confiscate  the  carrier's  property.  It 
will  hardly  be*^  doubted  thilt  a  state  may  im- 
pose penalties,  such  as  will  tend  to  compel 
obedience  to  its  mandates.  If  the  penalties 
are  imposed  for  the  violation  of  an  order, 
passed  after  notice  and  an  opportunity  for 
a  hearing,  it  cannot  be  said  that  the  parties 
affected  have  been  denied  due  process  of 
law  or  the  equal  protection  of  the  law. 

[4]  4.  The  point  is  made  that  the  order 
of  the  Commission  is  null  and  void  because 
it  is  neither  Just  nor  reasonable,  in  that  it 
undertakes  to  exact  of  the  defendant  unrea- 
sonable and  unlawful  requirements.  It  is 
therefore  important  to  ascertain  exactly  up- 
on what  state  of  facts  the  order  was  intend- 
ed to  operate,  and  in  reaching  a  conclusion 
upon  the  matter  it  is  proper  to  consider  the 
application  of  the  merchants  of  Adrian  in 
connection  with  the  order  of  the  Commission 
made  thereon.  These  merchants  represented 
to  the  Commission  that  the  Wadley  Southern 
Railway  Company  refused  to  handle  freights 
delivered  to  them  at  Rockledge  by  the  Ma- 
con, Dublin  A  Savannah  Railroad  Company 
without  freight  charges  being  fully  prepaid 
to  Rockledge,  and  the  commissioner's  order 
recited  that  after  investigation  the  Commis- 
sioQ  found  that  the  alleged  unlawful  dis- 
crimination arose  out  of  the  requirement  of 
the  Wadley  Southern  Railway  Company  that 
shippers  shall  prepay  charges  via  Rockledge 
before  it  will  receive  freight  at  that  point 
from  the  Macon,  Dublin  &  Savannah  Rail- 
road Company  for  Adrian,  but  does  not  re- 
quire like  prepayment  of  charges  on  freight 
via  the  Central  of  Georgia  Railway  Company 
at  Wadley,  thus  affording  facilities  to  pa- 
trons of  the  Central  of  Georgia  Railway 
Company's  line  or  route,  for  the  interchange 
of  freight,  denied  to  patrons  of  the  Macon, 
Dublin  &  Savannah  Railroad  Company's  line 
or  route;  that  the  Macon,  Dublin  &  Savan- 
nah Railroad  Company's  line  or  route  via 
Rockledge  is  a  competitor  of  the  Central  of 
Georgia  Railway  Company's  route  or  line  via 
Wadley  for  freight  moving  to  Adrian  and 
other  points  on  the  Wadley  Southern  Rail- 
way Company  between  Rockledge  and  ^ad- 
lej;;  that  the  requirement « of  the  Wadley 
Southern  Railroad  Company  complained  of 
is  intended  to  afford,  and  does  afford,  to  the 
patrons  of  the  Central  of  Greorgia  Railway 
Company  facilities  denied  to  patrons  of  the 
Macon,  Dublin  &  Savannah  Railroad  Com- 
pany, a  connecting  line  of  the  Wadley  South- 
ern Railway  Company  for  Adrian  business, 
which  Interferes  with  the  exercise  of  the 
freedom  of  choice  in  routes  by  shippers;  and 


that  the  practice  complained  of  is  an  unlaw- 
ful discrimination,  and  such  as  the  Commis- 
sion is  required  by  law  to  forbid.  From 
these  {findings  of  fact  it  is  clearly  apparent 
that  the  act  condemned  as  an  unlawful  dis- 
crimination was  the  practice  of  the  Wadley 
Southern  Railway  Company  to  receive  from 
the  Central  of  Georgia  Railway  Company  at 
Wadley,  one  of  its  termini,  shipments  dt 
freight  destined  to  Adrian  without  prepay- 
ment of  freight,  and  to  refuse  to  receive 
shipmoits  of  freight  destined  to  Adrian  from 
the  Macon,  Dublin  &  Savannah  Railroad 
Company  at  Rockledge,  its  other  terminus, 
unless  the  charges  were  prepaid.  The  or- 
der prohibited  the  defendant  from  declining 
freight  shipped  over  the  Macon,  Dublin  & 
Savannah  Railroad  Company  to  Adrian  with 
freight  charges  to  be  paid  and  collected  at 
points  of  destination,  or  furnishing  different 
facilities  in  this  matter  to  the  Central  of 
Georgia   Railway  Company. 

Given  this  construction,  does  the  order 
exact  of  the  defendant  an  tmreasonable  and 
unlawful  requirement?  In  the  original  act 
establishing  the  Railroad  Commission  it  was 
enacted  that  the  Commission  shall  make  just 
and  reasonable  rules  and  regulations  as  may 
be  necessary  for  preventing  unjust  discrim* 
inations  in  the  transportation  of  freight  and 
passengers  on  the  railroads  of  this  state. 
Civil  Code,  §  2630.  The  supplementary  act 
of  1007  clothes  the  Commission  with  power 
and  authority  "to  require  all  common  car- 
riers and  other  public  service  companies  un- 
der their  supervision  to  establish  and  main- 
tain such  public  service  and  facilities  as  may 
be  reasonable  and  Just  either  by  general 
rules  or  by  special  orders  in  particular  cas- 
es." Civil  Code,  S  2668.  The  contention  is 
that  even  under  these  broad  powers  it  Is  not 
competent  for  the  Commission  to  pass  the 
order  complained  of.  It  is  argued  that  the 
Commission  is  not  vested  with  power  to 
force  the  defendant  into  contractual  rela- 
tions with  other  lines,  or  to  prevent  it  from 
selecting  those  with  whom  it  shall  deal  on 
preferential  terms,  or  terms  of  mutual  confi- 
dence and  trust  It  is  true  that  railroad 
companies  cannot  be  required  to  issue  through 
bills  of  lading  or  to  contract  to  forward 
goods  beyond  their  own  lines.  Coles  v.  Cen- 
tral R.  R.,  86  Ga.  251,  12  S.  E.  749 ;  State  v. 
W.  &  T.  R.  R.  Co.,  104  Ga.  437,  30  S.  B.  8dl. 
Neither  the  purpose  nor  the  effect  of  this 
order  is  to  require  the  defendant  to  issue  a 
through  bill  of  lading  beyond  its  own  line. 
Nor  is  its  purpose  and  effect  to  require  any 
indei>endent  contractual  relation  between  the 
defendant  and  another  carrier.  Though  the 
collection  of  the  entire  freight  charge  at  des- 
tination implies  an  obligation  to  account  for 
the  connecting  carriers'  share  of  it,  never- 
theless this  is  but  one  incident  of  a  course  of 
business  voluntarily  adopted  by  the  carrier, 
whereby  facilities  respecting  the  interchange 
of  freight  is  afforded  to  one  connecting  car- 
rier, and  denied  to  another  connecting  car- 
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rier,  in  contravention  of  the  statute  against 
unjust  discrimination.  The  imperative  quali- 
ty of  the  order  is  to  prohibit  the  defendant 
from  favoring  one  carrier  to  the  injury  of 
another,  and  the  public,  where  conditions  as 
to  the  service  are  substantially  alike  in  both 
cases,  vlt  is  to  prevent  a  discrimination 
which  practically  deprives  the  merchants  of 
Adrian  of  any  competition  in  rates  and  serv- 
ice because  of  the  defendant's  favoritism  to 
the  carrier  on  one  end  of  the  line,  and  the 
refusal  of  the  same  privileges  to  the  carrier 
at  the  other  end  of  the  line.  Wlhere  condi- 
tions are  substantially  the  same,  the  denial 
by  a  carrier  to  one  of  its  connections  of  the 
same  facilities  for  the  interchange  of  freight 
accorded  to  another  connecting  carrier,  and 
which  practically  deprives  points  on  its  line 
of  the  opportunity  of  competition  in  service 
and  rates,  is  an  unjust  discrimination.  A., 
T.  &  S.  R.  R.  V.  D.  &  W.  O.  R.  R.,  110  U.  S. 
667,  4  Sup.  Ct.  185,  28  L.  Ed.  291;  B.  &  O. 
R.  R.  Go.  V.  Adams  Express  Ck>.  (C.  C.)  22 
Fed.  404;  A.  &  V.  Ry.  Co.  v.  Miss.  R.  R. 
Com.,  208  U.  S.  496,  27  Sup.  Ct  163,  51  L. 
Ed.  289;  Diamond  Mills  Co.  v.  B.  &  M.  R.  R. 
Co.,  9  Interst  Com.  R.  81L  And  it  is  with- 
in the  power  of  the  Commission  to  make 
rules  and  regulations  for  preventing  unjust 
discriminations  in  the  transportation  of 
freight.  Augusta  Brokerage  Co.  v.  Cen.  of 
Oa.  Ry.  Co.,  121  Ga.  48,  48  S.  E.  714. 

A  case  much  in  point  is  that  of  Logan  v. 
Central  R.  R.  Co..  74  Ga.  684.  The  Central 
Railroad  Company  operated  a  road  from 
Savannah  to  Macon,  with  branches  to  other 
points  in  the  state.  It  adopted  a  rule  that 
no  shipments  of  salt  or  other  merchandise 
from  Brunswick  in  competition  with  Savan- 
nah would  be  received  from  local  stations  on 
its  line  unless  charges  were  prepaid  and 
shipments  delivered  by  drays  as  local  busi- 
ness. There  was  another  railroad  from 
Brunswick  to  the  interior  of  the  state,  from 
which  the  Central  Railroad  refused  to  re- 
ceive merchandise  unless  charges  were  pre- 
paid and  delivered  in  drays.  This  court  held 
that  this  rule  of  the  railroad  was  in  the  very 
teeth  of  the  act  of  1874  (Civil  Code,  §  2657), 
in  that  it  did  not  "afford  the  usual  and 
like  customary  facilities  for  interchange  of 
freights  to  patrons  of  each  and  all  routes  or 
lines  alike."  And  this  court  also  held  in 
Macon,  Dublin  &  Savannah  Railroad  Com- 
pany V.  Graham,  117  Ga.  555,  43  S.  E.  1000, 
that  "a  common  carrier  cannot,  in  this  state, 
lawfully  discriminate  against  one  of  two  or 
more  connecting  carriers  as  to  facilities  af- 
forded, or  the  charges  made  touching  an  in- 
terchange of  freight" 

It  is  contended  that  section  2657  does  not 
require  the  Conunission  to  afford  the  facili- 
ties of  the  character  required  by  this  order 
of  the  Commission,  but  that  its  requirement 
is  only  applicable  to  physical  connections 
and  physical  appliances.  We  do  not  think 
the  section  ahonld  be  so  restricted  in  its  ap- 


plication. It  applies  to  every  facility  neces- 
sary for  the  safety  and  convenience  of  pas- 
sengers and  for  the  prompt  transportation 
of  freight  Besides,  the  more  recent  act  of 
1907  (CivU  Code,  §  2630)  confers  on  the  Rail- 
road Commission  the  power  to  require  all 
railroads  to  maintain  such  public  service 
and  facilities  as  may  be  reasonable  and  just 
It  does  not  require  argun^ent  to  prove  that  a 
preferential  discrimination  by  a  carrier  in 
favor  of  one  of  its  connections,  which  has 
the  effect  to  stifle  competition  to  points  on 
its  own  line^  because  the  same  facilities  are 
not  extended  to  another  of  its  connections  un- 
der substantially  the  same  conditions,  is  nei- 
ther Just  nor  reasonable.  At  common  law 
common  carriers  were  allowed  to  discrimi- 
nate in  favor  of  some  of  its  patrons  so  long 
as  the  bestowal  of  favors  did  not  violate 
their  duty  to  the  public.  Ocean  Steamship 
Co.  V.  Savannah  Supply  Co.,  181  Ga.  834,  68 
S.  E.  577,  20  L.  R.  A.  (N.  S.)  867.  127  Am. 
St  Rep.  265,  15  Ann.  Cas.  1044.  6ut  railroad 
companies  of  the  present  day  are  not  only 
common  carriers  charged  with  the  perforno- 
ance  of  their  common-law  duties  as  such^ 
but  they  are  also  quasi  public  institutions, 
and  in  this  relation  owe  additional  duties  to 
the  public  and  are  subject  to  governmental 
regulation.  Certainly  a  regulation  is  just 
and  reasonable  which  requires  a  carrier  not 
to  enter  Into  a  specific  contract  with  a  con- 
nection, but,  if  it  voluntarily  extends  facili- 
ties and  privileges  to  one  of  its  connections, 
that  it  must  also,  under  substantially  the 
same  conditions,  give  the  same  facilities  and 
privileges  to  the  other  connections,  where  the 
result  of  its  favoritism  is  the  Injury  of  its 
patrons  at  Intermediate  points  on  its  own 
line. 

[51  5.  The  suit  was  for  a  violation  of  the 
order  of  the  Commission.  That  order  was 
based  on  the  acts  of  1874  and  1907.  as  has 
already  been  pointed  out  A  suit  for  a  pen- 
alty for  disobedience  to  the  order  of  the 
Railroad  Commission  must  be  brought  in  the 
name  of  the  state  by  direction  of  the  Gov- 
ernor. Civil  Code,  §  2667.  As  the  order  of 
the  Commission  is  based  on  the  violation  of 
the  acts  of  1874  and  1907,  the  violation  of 
the  Commission's  order  is  likewise  a  viola- 
tion of  the  statute.  The  Governor  ordered 
a  suit  to  be  instituted  in  the  name  of  the 
state  for  the  violation  of  the  Commission's 
order,  and  even  if  the  second  count  was 
necessary  there  was  no  demurrer  interposed 
to  it,  and  it  is  not  made  to  appear  that  any 
evidence  was  received  but  what  was  admissi- 
ble under  the  fifst  count 

[61  6.  Objection  was  made  to  certain  evi- 
dence as  being  irrelevant  and  immaterial. 
Granting  the  objection  should  have  been  sus- 
tained, this  Is  not  cause  for  a  new  trial 
where  the  evidence  was  not  of  such  charae- 
ter  as  to  prejudice  the  defendant 

[7]  7.  Exception  is  also  taken  to  the  re- 
fusal of  the  court  to  permit  a  witness  to  an- 
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swer  a  certain  question.  But  as  the  ex- 
pected answer  is  not  set  out,  the  assignment 
of  error  Is  insufficient 

[8]  8.  The  court's  charge  was  in  substan- 
tial accord  with  the  principles  of  law  herein 
enunciated  and  sufficiently  comprehensive  to 
coTer  the  real  issues  in  the  case,  and  the  evi- 
dence authorized  the  verdict 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HILLs  J.,  not  presiding. 


as?  0&.  516) 

NIXON  et  al.  v.  LEHMAN. 

(Supreme  Court  of  Georgia.     Feb.  13,  1912.) 

(SyUalms  ly  iKe  Court,) 

1.  Records  (|  17*)— Estabushmsnt  or  Lost 

BEC0BDS--C0nBT  OF  Ordinaby. 

After  an  action  of  complaint  for  land  la 
filed,  if  it  becomes  necessary  to  perfect  any 
muniment  of  title  by  a  proceeding  in  another 
court  to  establish  one  of  its  lost  records,  a 
party  may  apply  to  such  court  for  any  prop- 
er order,  upon  giving  notice  to  the  adverse 
party. 

(a)  The  court  of  ordinary,  being  a  court  of 
general  jurisdiction  concerning  the  administra- 
tion of  estates,  has  the  inherent  power  to 
establish  a  copy  of  one  of  its  own  orders  (per- 
taining to  such  administration)  which  has 
been  recorded,  where  both  the  order  and  the 
book  containing  its  record  are  lost 

[Ed.  Note.— For  other  cases,  see  Records, 
Cent  Dig.  {{  25,  26,  29,  30;   Dec.  Dig.  {  17.*] 

2.  Tbial  (§  15*)— Dockets— OanKB  of  Call- 
ing AiTD  Heabinq  Causes. 

The  judge  of  the  superior  court  la  not 
required  to  peremptorily  call  the  trial  docket 
in  its  order;  and  where  two  cases  between  the 
same  {parties  are  on  the  docket  be  may.  in  his 
discretion,  give  precedence  in  trial  to  the  case 
last  on  tne  docket  There  was  no  abuse  of 
discretion  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  34,  35;   Dec.  Dig.  %  15.*] 

8.  RbCOBPS  (§  17*)— BSTABUBHMBNT  OF  LOST 
RECOBDS— AlCENUMENT  OF  PLEADING. 

In  a  proceeding  to  establish  a  copy  of  a 
lost  record,  the  date  of  the  record,  as  alleged 
in  the  pleading,  may  be  changed  by  amend- 
ment. There  was  no  error  in  refusing  a  con- 
tinuance in  this  case  because  of  the  aUowance 
of  the  amendment. 

[Ed.  Note.^For  other  cases,  see  Records, 
Cent  Dig.  i  31;   Dec  Dig.  «  17.*1 

4.  Regobds  (S  17*)— EsTABLismiENT  OF  Lost 
Regobds— Admissibilitt  of  Evidence. 
In  a  proceeding  to  establish  a  copy  of  a 
lost  record  of  an  order  granting  an  administra- 
tor leave  to  sell  the  land  of  his  intestate,  it 
is  competent  to  receive  in  evidence  the  news- 
paper containing  the  notice  of  the  application, 
the  newspaper  containing  the  advertisement  of 
sale,  the  ordinary's  receipt  for  the  fee  for 
granting  the  order  of  sale,  and  the  administra- 
tor's return  of  the  sale  of  the  land.  While  a 
recital  in  an  administrator's  deed  that  he  sold 
the  land  affords  no  direct  evidence  of  the  truth 
of  the  facts  recited,  nevertheless  the  deed  with 
such  recital  is  competent  evidence,  as  tending 
to  show  that  the  administrator  was  not  acting 
independently  of  the  court  of  ordinary,  but 
conformably  to  an  order  of  that  court. 

[Ed.  Note.^For  other  cases,  see  Records, 
Cent  Dig.  %  33;    Dec.  Dig.  S  17.*] 


5.  ExBOUTOBS  AND  Administbatobs  (S  337*) 
—Sale  of  Pbofebtt— Notice  of  Applica- 
tion. 
*  The  statute  does  not  require  that  notice 
of  an  application  by  an  administrator  for  leave 
to  sell  the  land  of  his  intestate  shall  be  in 
the  form  of  a  citation  by  the  ordinary;  it 
may  be  signed  by  the  administrator.  The  form 
of  the  notice  in  this  case  was  substantially 
that  required  by  the  statute. 

[Ed.  Note.—For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S§  1397-1409; 
Dec  Dig.  S  337.*] 

6.  EVIDENCS     (i     83*)— P^SUMPTIONS— Peb- 

fobmance  OF  Official  Duty. 

An  administrator's  return  must  be  under 
oath.  Where  a  return  was  made,  and  upon 
it  was  indorsed:  "Examined  and  approved,  and 
ordered  to  record.  Julv  1,  1873.  John  M. 
James,  Ordinary"— and  the  return  was  record- 
ed without  the  vouchers  which  were  filed  with 
it,  and  the  vouchers  are  subsequently  record- 
ed under  a  nunc  pro  tunc  order,  the  record  of 
such  return  will  not  be  rejected,  on  the  ground 
that  it  does  not  appear  that  the  return  was 
made  under  oath,  it  is  to  be  presumed  that 
the  ordinary  did  his  duty  in  requiring  that  the 
administrator  make  oath  to  his  return  before 
he  received  it  in  the  absence  of  aliunde  evi- 
dence to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  105;    Dec.  Dig.  %  83.*] 

7.  Sufficiency  of  Evidence. 

The  evidence  examined,  and  found  to  de- 
mand the  verdict. 

(Additional  SyUahus  hy  Editorial  Staff.) 

8.  Continuance  (§  30*)— Grounds— Subpbibe 
—Amendment  of  Pleading. 

In  proceedings  for  the  establishment  of  a 
lost  record,  a  continuance,  on  the  ground  of 
surprise  in  allowing  a  pleading  to  be  amended 
as  to  the  date  of  the  record,  was  properly  re- 
fused, where  the  application  did  not  measure 
up  to  the  requirement  of  Civ.  Code  1910^  §  5714, 
stating  the  requisites  of  an  application  for 
continuance  on  the  ground  of  surprise  in  al- 
lowing amendments  to  pleadings. 

[Ed.  Note.— For  other  cases,  see  Continu- 
ance, Cent.  Dig.  S§  99-112;  Dec.  Dig.  §  30.*] 

Error  from  Superior  Court,  Douglas  Coun- 
ty ;   Price  Edwards,  Judge.  ^ 

Action  by  E.  E.  Nixon  and  others  against 
J.  S.  Lehman.  Judgment  for  defendant,  and 
plaintiffs  bring  error.     Affirmed. 

J.  S.  James,  for  plaintiffs  in  error.  L.  B. 
Ray,  for  defendant  In  error. 

EVANS,  P.  J.  The  heirs  at  law  of  John 
W.  Nixon  instituted  an  action  of  complaint 
for  land  against  J.  S.  Lehman  In  Douglas 
8ui>erior  court  The  defendant  claimed  title 
through  mesne  conveyances  under  a  deed 
from  Z.  A.  Rice,  administrator  of  John  W. 
Nixon,  purporting  to  have  been  executed  on 
December  25,  1872.  Lehman  then  filed  a 
petition  to  the  court  of  ordinary  to  establish 
a  copy  of  an  order  of  sale,  alleged  to  have 
been  granted  by  the  ordinary,  and  the  plain- 
tiffs in  the  ejectment  suit  resisted  the  ap- 
plication. By  consent,  the  case  was  appealed 
to  the  superior  court;  and  the  exceptions 
are  to  the  direction  of  a  verdict  establishing 
the  lost  original,  and  to  certain  pendente 
lite  rulings  made  on  the  trial. 
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[1]  1.  After  an  action  of  complaint  for 
land  is  filed,  if  it  becomes  necessai7  to  per- 
fect any  muniment  of  title  by  a  proceeding 
in  another  court  to  amend  or.  add  to  its  rec- 
ords thereof  touching  such  muniment,  a  par- 
ty may  apply  to  such  court  for  a  nunc  pro 
tunc  order,  upon  giving  notice  to  the  adverse 
party.  Wimberly  v.  Mansfield,  70  Ga.  783. 
The  application  was  by  the  defendant  in  the 
ejectment  suit,  who  alleged:  That  he  was 
the  owner  of  the  land  (which  was  described); 
that  one  of  his  muniments  of  title  was  an 
order,  granted  at  the  September  term,  1872, 
of  the  court  of  ordinary  of  that  county,  au- 
thorizing Z.  A.  Rice,  the  administrator  of 
John  W.  Nixon,  to  sell  the  land  for  the  pur- 
pose of  paying  the  debts  of  his  intestate  and 
making  distribution;  that  the  order,  copy  of 
which  was  attached,  was  lost,  and  the  record 
book  wherein  it  was  recorded  was  also  lost ; 
that  the  administrator  was  dead,  and  there 
was  no  representation  of  his  estate;  and 
that  the  plaintiffs  in  the  ejectment  suit  were 
the  heirs  at  law  of  John  W.  Nixon.  The 
prayer  was  to  establish  the  lost  order  and 
record.  Service  of  notice  on  the  heirs  at 
law  of  John  W.  Nixon  was  acknowledged  by 
their  attorney.  The  court  of  ordinary  is  a 
court  of  record,  and  has  power  to  establish 
its  lost  records;  and  the  allegations  of  the 
application  presented  a  proper  case  for  the 
exercise  of  this  power. 

[2]  2.  When  the  case  on  appeal  was  called, 
counsel  for  the  plaintiffs  In  the  ejectment 
suit  objected^  to  its  being  called  out  of  its 
order,  in  advance  of  the  ejectment  suit, 
which  was  docketed  earlier  on  the  court's 
calendar.  The  judge  overruled  this  objec- 
tion. A  judge  of  the  superior  court  is  not 
required  to  peremptorily  call  the  cases  on 
his  docket  in  their  order;  he  may  exercise 
a  discretion  in  calling  the  docket  Wood  v. 
Wood,  185  Ga.  385,  69  S.  E.  549.  The  court 
did  not  abuse  his  discretion  in  this  case. 

[3,  8]  3.  On  the  trial  the  court  alleged  sev- 
eral amendments  to  the  application,  chang- 
ing the  date  of  the  granting  of  the  alleged 
order.  There  was  no  error  in  allowing  the 
pleadings  to  be  amended  in  this  respect 
The  various  dates  ranged  between  August 
and  October,  1872,  and  the  final  amendment 
fixed  the  date  of  the  grant  of  the  alleged  or- 
der at  the  September  term,  1872.  A  motion 
was  made  for  a  continuance  on  the  ground 
of  surprise;  but,  as  the  showing  did  not 
measure  up  to  the  requirement  of  the  Civil 
Code  of  1910,  I  5714,  the  court  did  not  err 
in  refusing  to  continue  the  case. 

[4]  4.  The  order  was  alleged  to  have  been 
granted  at  the  September  term,  1872,  of  the 
court  of  ordinary  of  Douglas  county,  and 
the  proceeding  to  establish  it  was  filed  on 
December  15,  1903,  a  little  more  than  31 
years  thereafter.  Not  only  was  it  alleged 
that  the  order  was  lost,  but  also  that  the 
record  book  which  contained  it  could  not  be 
found.  From  this  great  lapse  of  time,  nec- 
essarily circumstantial  evidence  must  be  re- 


sorted to;  and  any  circumstance  legitimately 
offering  an  inference  that  the  order  was 
granted,  as  contended,  may  be  considered. 
The  newspaper  containing  the  advertisement 
of  notice  of  the  application  for  leave  to  sell, 
the  return  of  the  administrator  that  he  had 
sold  the  land  and  distributed  the  proceeds, 
a  receipt  by  the  ordinary  for  his  costs  for 
granting  the  order,  and  similar  evidence  may 
be  looked  to  in  determining  whether  the  or- 
der was  in  fact  granted  by  the  court  of  or- 
dinary. Attaway  v.  Carswell,  89  Ga.  343,  15 
S.  E.  472.  When  the  applicant,  tendered  in 
evidence  the  administrator's  deed,  it  was  ob- 
jected to,  on  the  ground  that  it  recited  that 
the  order  was  granted  on  August  24,  1872, 
and  that  the  land  was  InsufiAciently  describ- 
ed. With  reference  to  the  first  objection, 
the  recital  in  the  deed  of  the  order  of  sale 
affords  no  direct  evidence  of  the  truth  of 
the  facts  recited;  but  the  deed  is  receivable 
in  evidence,  as  showing  a  consistency  with 
the  contention  that  the  administrator  was 
acting  under  power  of  the  court  of  ordinary, 
and  not  independently  of  it  Attaway  t. 
Carswell,  supra.  If,  in  point  of  fact,  the  or- 
dinary granted  the  administrator  power  to 
sell,  a  misrecltal  of  the  date  of  the  order 
will  not  invalidate  the  deed,  nor  require  its 
exclusion  from  evidence.  And,  although  the 
description  of  the  land  may  be  lacking  in 
definiteness,  so  as  to  give  efficacy  to  the 
deed  as  a  conveyance  of  title,  yet  as  the  con- 
tention is  that  the  order  was  to  sell  all  of 
the  lands  of  the  estate,  and  the  deed  pur- 
ports to  convey  land  under  such  order,  the 
deed  is  not  inadmissible  for  lack  of  a  full 
description  of  the  land  it  purports  to  convey. 
[5]  5.  The  court  allowed  in  evidence  sever- 
al issues  of  the  Atlanta  Daily  Sun,  which 
contained  the  following  advertisement: 
"Georgia,  Douglas  County.  Notice  is  hereby 
given  to  all  persons  concerned,  that  applica- 
tion will  be  made  to  the  court  of  ordinary 
of  said  county,  at  the  first  regular  term  aft- 
er the  expiration  of  sixty  days  from  the 
date  of  this  notice,  for  leave  to  sell  the  lands 
belonging  to  the  estate  of  John  W.  Nixon, 
late  of  said  county  deceased.  June  29,  1872. 
Z.  A.  Rice^  Administrator."  Four  of  the 
issues  of  the  paper  were  dated  in  July;  the 
first  bearing  date  July  9,  1872.  Six  issues 
were  dated  In  August;  and  several  were 
dated  in  September  and  October.  There  was 
proof  that  there  was  no  newspaper  published 
in  Douglas  county  at  that  tlme^  and  that  the 
county  advertisements  were  published  in  the 
Daily  Sun  newspaper,  which  circulated  in 
Douglas  county.  The  form  of  the  notice  was 
in  compliance  with  the  statute.  Civil  Code, 
S  4026;  Davie  v.  McDaniel,  47  Ga.  195; 
Reese  on  Executors,  402.  The  fact  that  the 
paper  contained  the  advertisement  beyond 
the  time  the  application  was  to  have  been 
made  does  not  in  any  way  affect  the  legality 
of  the  notice.  Several  issues  of  the  Atlanta 
Dally  Sun,  containing  an  advertisement  of 
the  sale  of  "the  tract  of  land  in  said  county 
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[Douglas]  whereon  John  W.  Nixon  resided  at 
his  death,*'  and  reciting  that  it  was  to  be 
sold  by  his  administrator,  pursuant  to  an 
order  of  the  ordinary  of  Douglas  county* 
were  admitted  in  evidence.  The  advertise- 
ment purported  to  have  been  dated  Septem- 
ber 2,  1872.  This  evidence  was  competent  to 
show  that  the  administrator  purposed  to  sell 
nnder  an  order  of  the  ordinary,  and  was 
not  open  to  any  of  the  objections  thereto. 

[61  6.  The  applicant  introduced  in  evidence 
the  record  containing  what  purported  to  be 
the  annual  return  of  Z.  A.  Rice,  administra- 
tor of  the  estate  of  John  W.  Nixon,  wherein 
the  administrator  charged  himself  with  the 
proceeds  of  the  sale  of  the  land  and  credited 
himself  with  certain  items,  including  pay- 
ments to  the  heirs  of  their  distributive 
shares  and  to  the  ordinary  for  his  costs  for 
granting  the  order  to  sell  the  land  of  the 
deceased.  The  original  return  was  also  in- 
troduced, and  upon  it  was  indorsed:  "Exam- 
ined and  approved,  and  ordered  to  record. 
July  1,  1873.  John  M.  James,  Ordinary." 
The  original  return  was  not  signed;  nor  was 
the  approval  of  the  ordinary  recorded  with 
the  return.  Subsequently,  in  1906,  the  orig- 
inal return  and  vouchers  were  found  in  the 
ordinary's  office,  and  the  ordinary  passed  an 
order  nunc  pro  tunc,  amending  the  record 
of  the  return  by  adding  the  approval  of  the 
ordinary  which  appeared  on  the  original  re- 
turn, and  by  recording  the  vouchers.  This 
evidence  was  competent  While  the  statute 
requires  that  returns  by  an  administrator 
shall  be  made  under  oath,  and  contemplates 
that  the  return  shall  be  signed  by  the  admin- 
istrator, and  shall  disclose  that  it  was  made 
under  oath,  yet,  where  the  return  is  made 
to  the  ordinary,  accepted  and  approved  by 
him,  and  entered  of  record,  it  will  be  pre- 
sumed prima  facie  that  the  ordinary  did  his 
duty,  and  would  not  have  approved  and  or- 
dered the  return  to  record,  except  they  were 
sworn  to  by  the  administrator. 

[7]  7.  There  was  no  error  in  the  various 
rulings  complained  of,  and  the  evidence  de- 
manded the  verdict 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  BILL,  J.,  not  presiding. 


(137  Qa.  651) 

COHEN  V.  BfEADOB  et  aL 
(Supreme  Court  of  Georgia.     Feb.  14,  1912.) 

(Sytlahus  by  the  CouriJ 

Execution    (I  171*)— Judgmint   (|  138*)— 
Bquitablk  kelief— Grounds. 

A  court  of  equity  will  not  enjoin  the  en- 
forcement of  an  execution  issued  by  a  court  of 
competent  jurisdiction,  where  it  appears  Uiat 
the  parties  to  the  suit  have  had  their  day  in 
court,  and  the  defendant  in  ezecation  offered 
no  evidence  on  the  trial  of  the  case,  and  it  not 
appearing  that  he  was  prevented  from  so  doing 
by  fraud  or  accident,  or  the  act  of  the  other 

Sarty,  unmixed   with  negligence  or  fraud  on 
is  part, 
(a)  The  judgment  of  the  court,  in  such  a 


case,  adjudicated  that  all  the  elements  neces- 
saiy  to  a  valid  judgment  were  had  at  the  trial, 
and  that  all  the  issues  made  between  the  par- 
ties were  adjudicated. 

<b)  Where  a  suit  was  filed  by  the  trustee  of 
a  bankrupt,  as  such,  to  recover  a  debt  due  by 
the  defendant  to  the  bankrupt,  and  pending  the 
suit  in  court  the  trustee  was  discharged  by  the 
bankrupt  court,  but  defendant  offered  no  evi- 
dence on  the  trial,  and  judgment  was  taken  in 
favor  of  the  trustee  against  the  defendant  by 
default,  held,  that  the  plaintiff  and  defendant 
are  concluded  by  the  judgment,  which  adjudi- 
cated the  rights  of  the  parties  as  shown  by  the 
pleadings,  among  which  are  that  the  trustee 
as  alleged,  is  trustee;  and  it  is  too  late,  after 
judgment,  to  ask  a  court  of  equity  to  open  the 
judgment  and  let  in  defenses  which  could  have 
been  made  before  judgment 

[Ed.  Note.~-For  other  cases*  see  Bzecution. 
Dec  Dig.  t  171;*  Judgment,  Dec.  Dig.  j  13&*J 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  Morris  Cohen  against  T.  D. 
Meador,  trustee  in  bankruptcy  for  the  J.  J. 
&  J.  B.  Maddox  Grocery  Company,  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
brings  error.     Affirmed. 

Jno.  Clay  Smith,  Morris  Madcs,  and  R.  O. 
Lovett,  for  plaintiff  in  error.  Tlndall  ft  Sil- 
verman, for  defendants  In  error. 

HILL,  J.  T.  D.  Meador,  as  trustee  in 
bankruptcy  for  the  J.  J.  ft  J.  B.  Maddox 
Grocery  Company,  filed  a  snlt  to  the  Janu- 
ary term,  1911,  of  the  Fulton  snperior  court, 
against  Morris  Cohen,  on  a  contract  of  guar- 
anty for  the  debt  of  one  Loeb.  At  the  ap> 
pearance  term  Cohen  filed  an  answer,  which 
was  stricken  on  motion.  No  exception  was 
taken  to  the  order  striking  the  defendant's 
answer.  Pending  this  case  in  the  superior 
court  the  assets  of  the  bankrupt  were  sold, 
and  some  of  the  defendants  In  the  present 
case  became  the  purchasers  of  such  assets^ 
including  the  claim  in  suit  against  Cohen. 
The  trustee  was  discharged  by  the  bank- 
ruptcy court  and  after  the  order  of  dis- 
charge, the  case  being  in  default,  judgment 
was  taken  in  the  name  of  Meador,  trustee, 
against  the  defendant  and  no  attack  was 
made  thereon  until  the  present  suit  was 
filed,  other  than  an  affidavit  of  illegality  to 
the  fi.  fa.  Issued  on  the  judgment  made  by 
Cohen,  which  the  sheriff  refused  to  accept 
Cohen  then  filed  the  present  petition,  praying 
for  Injunction  and  relief  from  the  enforce- 
ment of  the  judgment  on  the  ground  that 
prior  to  the  ffiing  of  the  suit  against  him  he 
had  settled  in  full  the  debt  for  which  the 
judgment  was  obtained,  and  because  the 
judgment  was  obtained  in  the  name  of  T. 
D.  Meador,  trustee,  when  in  fact  while  the 
suit  was  pending,  Tlndall  ft  Silvernmn  be- 
came the  transferees  and  true  owners  of  all 
the  assets  of  the  J.  J.  ft  J.  B.  Maddox  Gro- 
cery Company,  and  Meador  as  trustee  had 
been  discharged.  On  the  Interlocutory  hear- 
ing, the  court  declined  to  grant  the  injunc- 
tion prayed  for,  and  the  plaintiff  excepted. 


•For  other  cases  see  same  to^  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Die  Key  Ne.  Series  ft  Rep'r  Indexes 
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The  controlling  question  made  by  the  rec- 
ord in  this  case  is  whether  the  Jadgment  tak- 
en in  the  name  of  Meador,  as  trustee,  after 
he  had  been  discharged  as  such  by  the  bank- 
ruptcy court,  was  a  valid  Judgment.  This 
suit  was  brought  by  the  plaintiff  against 
the  defendant  to  recover  an  amount  claimed 
to  be  due  to  the  parties  for  which  the  plain- 
tiff was  trustee.  It  is  elementary  that  nec- 
essary parties  are  essential  in  the  trial  of 
every  case,  before  a  valid  Judgment  can  be 
rendered  by  a  court  of  competent  Jurisdic- 
tion. But  where  such  a  court  has  the  neces- 
sary parties  before  it,  and  the  proper  sub- 
ject-matter within  the  Jurisdiction  of  the 
court,  a  Judgment  rendered  adjudicates  the 
rights  of  the  parties  to  the  suit  Where 
there  is  a  real  party  plaintiff,  and  a  real 
party  defendant,  and  the  plaintiff  recovers  in 
the  cause  of  action  against  the  defendant 
the  amount  %ued  for,  such  a  Judgment  ad- 
judicates that  the  defendant  owed  the  plain- 
tiff the  amount  recovered.  And  such  a  suit 
settles  the  further  fact  that  every  element 
necessary  in  the  suit  was  present  which  en- 
abled the  plaintiff  to  recover,  and  when  that 
appears  the  parties  to  the  suit  are  conclud- 
ed by  the  Judgment  What  are  the  elements 
here?  The  defendant  was  alleged  to  owe  the 
bankrupt,  and  the  trustee  in  bankruptcy 
was  the  representative  of  the  interest  of  the 
bankrupt  The  plaintiff  was  therefore  a 
proper  party  to  sue.  The  defendant  was 
alleged  to  owe  the  plaintiff  and  was  a  prop- 
er party  to  be  sued.  The  amount  sued  for 
was  awarded  by  the  Judgment  Rightly  or 
wrongly,  the  Judgment  adjudicates  these 
facts.  It  does  not  matter  what  the  real  fact 
is;  the  Judgment  cannot  be  upset  by  say- 
ing that  some  element  necessary  to  a  recov- 
ery is  lacking,  or  is  untrue,  after  the  Judg- 
ment is  rendered.  The  Judgment  is  attacked 
as  void  because  these  elements  necessary  to 
the  suit  and  Judgment  are  lacking,  but  the 
Judgment  settled  those  contentions  against 
the  defendant  In  the  case  of  Roberts  v. 
Martin,  70  Ga.  196,  197,  198,  it  was  said: 
"When,  therefore,  Uie  order  of  the  court  of 
ordinary  was  shown,  granting  leave  to  Jar- 
rell  Beasely,  the  administrator,  to  sell  the 
lands  belonging  to  the  estate  of  Robert  G. 
Beasely,  the  law  presumed  that  all  had  been 
done  which  was  necessary  to  have  been  done, 
before  the  same  was  granted,  and  the  court 
should  not  have  gone  behind  the  Judgment 
This  includes  not  only  the  necessity  of  the 
sale,  and  that  it  would  be  for  the  benefit  of 
the  heirs  and  creditors,  but  of  the  fact  that 
Jarrell  Beasely  was  the  administrator,  and 
authorized  to  make  the  sale.  [Davie  v.  Mc- 
Daniel]  47  Ga.  195;  [Patterson  v.  Lemon]  50 
Ga.  231." 

It  is  also  Insisted  that  the  Judgment  was 
void  because  no  evidence  was  introduced  on 
the  trial;  but  under  our  system  of  procedure 
a  Judgment  by  default  is  the  same  as  where 
proof  is  offered,  and  the  Judgment  here  is 
by  default     The  discharge  of  a   bankrupt 


prevents  the  enforcement  of  a  debt  against 
him,  covered  by  such  discharge;  but,  if  he 
fails  to  plead  it  in  an  action  on  the  debt, 
he  is  bound  by  the  Judgment  rendered  against 
him.  The  Judgment  adjudicates  all  Issues 
between  the  parties  to  the  case.  The  Judg- 
ment involved  in  this  case  finds  that  the 
plaintiff  was  the  trustee  of  the  bankrupt, 
and  that  the  defendant  owed  the  plaintiff  as 
the  trustee  of  the  bankrupt  Whether  it 
was  80  in  point  of  fact  before  the  Judgment 
it  is  to  late  after  the  Judgment  to  enjoin  it 
if  the  defendant  did  not  avail  himself,  on 
account  of  his  own  laches,  of  whatever  de- 
fense he  might  have  had  at  the  trial.  Any- 
thing affecting  the  plaintiff's  right  to  recov- 
er ought  to  be  set  up  before  Judgment,  and 
not  after  it  is  rendered.  There  would  be  no 
end  to  litigation  if  any  other  rule  obtained. 
No  sufiicient  reason  appears  why  the  de- 
fendant did  not  appear  and  make  whatever 
defense  he  might  have  legally  or  equitably 
set  up  at  the  trial.  He  was  duly  served 
and  had  his  day  in  court  and  it  is  too  late 
after  Judgment  to  seek  the  aid  of  a  court  of 
equity  in  order  to  make  the  defense  he 
should  have  made  at  the  trial.  That  he  did 
not  appear  in  court  and  make  his  defense  Is 
due  to  his  own  laches.  The  plaintiff  in  er- 
ror insists  that  he  had  suffered'  bodUy  and 
mentally  for  many  months,  that  all  of  his 
business  was  in  bad  shape  and  very  much 
disorganized,  and  that  this  is  the  real  rea- 
son he  could  not  recall  the  circumstances 
and  produce  the  receipt  for  payment  at  the 
trial.  But  we  do  not  think  this  state  of 
facts  furnished  a  sufficient  excuse  for  a 
court  of  equity  to  interfere,  and,  besides, 
there  was  evidence  in  this  case  from  which 
the  trial  court  could  have  reached  the  con- 
clusion that  the  receipt  on  which  the  plaintiff 
in  error  relied  to  show  payment  of  the  debt 
on  which  the  Judgment  was  based  had  been 
given  to  the  plaintiff  because  of  a  payment 
by  him  of  another  and  entirely  distinct  ac- 
count No  motion  was  made  to  open  the 
Judgment  or  set  it  aside,  and  after  the  prop- 
er parties  have  had  their  day  in  court  and 
the  subject-matter  of  the  suit  was  adjudi- 
cated by  a  court  of  competent  Jurisdiction, 
a  court  of  equity  will  not  interfere  to  en- 
Join  the  execution  issued  upon  the  Judgment 
from  proceeding  according  to  law.  It  no- 
where appears  that  the  defendant  was  pre- 
vented from  making  his  defense  at  the  trial 
by  fraud,  accident,  or  mistake,  or  by  the  act 
of  his  adversary,  unmixed  with  any  negli- 
gence or  fraud  on  his  own  part;  and  the 
well-established  rule  in  such  cases  is  that 
a  court  of  equity  will  not  interfere.  Civil 
Ck>de  1910,  |  4585;  Pollock  v.  GUbert  16  Ga. 
398,  00  Am.  Dec  732 ;  Moore  v.  Gill,  43  Ga, 
388;  Thomasson  v.*  Fannin,  54  Ga.  361;  Lam- 
ar V.  Knott  74  Ga.  379;  Mc Williams  v. 
Walthall,  77  Ga.  9;  Gentle  v.  Atlas,  etc» 
Ass'n,  105  Ga.  406,  31  8.  E.  544. 

Judgment  affirmed.     All  the  Justices  con- 
cur. 
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CHRISTIE  T.  SHINGLER.    (No.  3,686.) 
(Court  of  Appeals  of  Georgia.    Feb.  12, 1912.) 

(8yUahu$  hp  ih€  Court.) 

1.  Corporations    ({   519*)  —  Transfer   of 
Note— Execution— Evidence. 

The  execution  of  a  written  transfer  of  a 

Sromissory  note  by  a  corporation  as  the  payee, 
enied  on  oath,  is  proved  hj  the  undisputed 
evidence  of  the  president  of  the  corporation 
that  he,  as  president  and  duly  authorized  agent 
of  the  corporation,  executed  the  written  trans- 
fer of  the  note  for  and  in  the  name  of  the  cor- 
poration. In  such  case  the  testimony  of  a 
subscribing  witness  to  the  written  transfer  was 
not  necessary  to  prove  its  execution.  Civil 
Code  1910,  I  5838  ^). 

[Ed.  Note.— For  other  cases,  sea  Corpora- 
tions, Dec.  Dig.  i  519.*] 

2.  Corporations  (|  465*)— Notes— Transtsr 

—Use  of  Seal. 

A  written  transfer  of  a  note  by  a  coroora- 
tion  as  the  payee  named  therein  is  tfufifcient 
to  pass  title  to  the  transferee,  although  the 
corporate  seal  is  not  affixed  to  the  transfer. 
In  this  case,  however,  the  record  is  silent  as 
to  whether  the  written  transfer  had  or  had 
not  the  seal  of  the  corporation  attached.  The 
note,  with  written  transfer,  was  properly  ad- 
mitted in  evidence.  Almand  v.  Equitable  Mort- 
gage Co.,  113  Ga.  983,  39  S.  E.  421. 

[Ed.  Note.— For  other  cases,  see  Corpora* 
tions,  Dec  Dig.  |  465.*] 

8.  Costs  (§  260*)— Frivoixixts  Appeait-Dis- 
MissAXi— Damages. 

No  defense  whatever  was  made  to  the  suit 
on  the  meritSj  and  the  special  assignments  of 
error  dealt  with  in  the  foregoing  rulings  are 
so  manifestly  frivolous  that  the  judgment  of 
the  lower  court  is  affirmed,  with  lO  per  cent 
on  the  amount  of  the  Judgment  as  damages 
for  delay  in  suing  out  and  prosecuting  the  writ 
of  error. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  i§  983-996;   Dec.  Dig.  §  260.*] 

Error  from  City'  Court  of  Miller  County; 
C.  C.  Bush,  Judge. 

Action  between  J.  H.  Christie  and  T.  J. 
Shingler.  From  the  Judgment,  Christie 
brings  error.    Affirmed,  with  damages. 

W.  I.  Geer,  for  plaintiff  in  error.  B.  M. 
Donalson,  for  defendant  in  error. 

HILIi»  O.  J.  Judgment  affirmed,  with  dam- 
ages.   . 


(10  Oa.  App.  492) 

COX  T.  McKINLEY.     (No.  8,650.) 
<Court  of  Appeals  of  Georgia.    Feb.  12,  1912.) 

(Syllahu9  hy  the  Court,) 

1.  Bnxs  AND  Notes   (|  638*)— Action  on 
Note— Burden  of  Proof. 

In  a  suit  on  a  promissory  note,  where  the 
defendant  admitted  the  execution  of  the  note 
and  that  the  plaintiff  was  the  lawful  holder, 
and  assumed  the  burden  of  establishing  an  af- 
firmative defense,  it  was  erroneous  to  charge 
that  the  burden  was  on  the  plaintiff  to  maie 
out  his  case  by  a  preponderance  of  the  evi- 
dence. A  prima  facie  right  to  recover  having 
been  admitted,  and  the  burden  assumed  by  the 
defendant,  this  instruction  was  calculated  to 
mislead  an4  confuse  the  Jurors,  and  induce 
them  to  solve  any  doubts  against  the  plaintiff. 


especially  as  the  evidence  was  dose,  and  a  ver- 
dict for  either  party  would  have  been  author- 
ized. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  t  538.*] 

2.  Witnesses  {%  393*)— Impeaohment-^on- 
tradictort  STATEBfENTS. 

The  evidence  of  a  party  as  a  witness  on  a 
previous  trial  of  the  case,  contained  in  a  brief 
of  the  evidence  agreed  to  by  his  attorney  and 
approved  by  the  court  and  filed  as  a  part  of  his 
motion  for  a  new  trial,  Is  competent  and  ad- 
missible for  the  purpose  of  impeachment; 
proper  preliminary  proof  for  its  introduction 
havmg  been  made. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  if  1262-1257;  Dec.  Dig.  »  393.*] 

Error  from  City. Court  of  Cartersville;  A. 
M.  Foute,  Judge. 

Action  by  J.  M.  Cox  against  M.  D.  McKln- 
ley.  Judgment  for  defendant,  and  plaintiff 
brings  error.     Reyersed. 

M«  C.  Few,  for  plaintiff  in  error.  Thos. 
W.  ft  Watt  H.  Milner,  for  defendant  in 
error. 

HILL,  C.  J.  Cox  sued  McKlnley  on  two 
promissory  notes,  alleged  to  hare  been  given 
for  the  rental  of  land  therein  described  for 
the  year  1909.  The  defendant  admitted  the 
execution  of  the  notes,  and  set  up  as  a  de- 
fense that,  before  the  time  arrived  when  he 
was  to  take  possession  of  the  land  rented, 
he  notified  the  plaintiff  that  he  would  be  un- 
able to  carry  out  his  contract,  and  thereupon 
the  plaintiff  re-rented  a  portion  of  the  land 
to  other  tenants,  and  cultivated  the  re- 
mainder of  the  land  himself;  and  the  defend- 
ant sets  up  these  acts  of  the  plaintiff  as 
amounting  in  law  to  a  rescission  of  the  rent* 
al  contract,  and  says  that  he  was  thereupon 
released  from  all  liability  on  the  note.  On 
the  trial  the  testimony  in  behalf  of  the  de- 
fendant tended  to  prove  his  defense.  This 
defense  was  met  by  evidence  in  behalf  of 
the  plaintiff  which  tended  to  show  that  he 
had  refused  to  release  the  defendant  from 
the  rental  contract,  and  that  in  re-renting  the 
land  and  cultivating  the  portion  not  rented 
he  did  BO  under  the  express  direction  and 
authority  of  the  defendant,  who  promised 
him  that  he  would  be  responsible  for  any 
balance  that  might  be  due  on  the  rent  notes 
over  and  above  what  the  plaintiff  had  realiz- 
ed f^om  the  re-rental  of  the  land.  The  plain- 
tiff further  contended  that,  even  without  this 
direction  and  promise,  it  ^as  his  duty  un- 
der the  law  to  lessen  the  damages,  and  that 
in  pursuance  of  tills  obligation  he  had  less- 
ened the  damages  to  the  defendant  to  the 
extent  of  half  of  the  amount  of  the  rent 
notes,  by  renting  some  of  the  land,  and  now 
only  claimed  the  other  half  due  on  the  notea 
The  issue  thus  presoited  by  the  evidence 
was  in  sharp  conflict,  and  a  verdict  for  ei- 
ther party  would  have  been  authorized.  The 
law  applicable  to  this  issue  was  correctly 
charged. 


*For  other  oases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 
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Unquestionably  ^e  plaintiff,  after  the  re- 
nunciation of  the  rental  contract  by  the  de- 
fendant, was  at  liberty  to  treat  such  renun- 
ciation as  a  breach  of  the  contract,  and  to 
sue  for  any  damages  he  might  have  sustain- 
ed by  reason  of  the  breach,  treating  the  con- 
tract as  still  binding.  Smith  v.  Georgia  Loan, 
Savings  &  Banking  Co.,  113  Ga.  975,  39  S. 
E.  410.  If,  without  authority  or  direction 
of  the  defendant,  upon  the  renunciation  of 
the  contract  by  the  defendant,  the  plaintiff 
had  consented  either  expressly  or  construc- 
tively to  the  renunciation  of  the  contract,  it 
would  have  amounted  in  law  to  a  rescission; 
but  if,  on  the  contrary,  he  did  not  by  his 
conduct  rescind  the  contract,  but  simply  en- 
deavored to  lessen  the  damages  under  the 
consent  and  direction  of  the  plaintiff  himself, 
he  would  have  been  in  law  and  equity  enti- 
tled to  recover  any  balance  due  on  the  rental 
notes.  But,  as  before  stated,  the  law  appli- 
cable to  this  issue  made  by  the  evidence  was 
fairly  and  correctly  presented  to  the  Jury, 
and  the  verdict  on  this  issue  would  have  set- 
tled the  conflict,  and  in  the  absence  of  any 
material  error,  leading  the  jury  to  find  for 
one  party  rather  than  for  the  other,  would 
not  be  disturbed  by  this  court  We  thinls, 
however,  that  the  court  in  the  trial  of  the 
case  committed  two  errors,  which,  in  view 
of  the  close  character  of  the  case  on  the  evi- 
dence, entitled  the  plaintiff  in  error  to  an- 
other trial. 

[1]  1.  On  the  trial  the  defendant  admitted 
the  execution  of  the  rent  notes  and  that  the 
plaintiff  was  the  lawful  holder  thereof,  and 
he  assumed  the  burden  of  proving  his  affirm- 
ative defense.  Nevertheless  the  court  charg- 
ed the  Jury  to  the  effect  that  the  burden  of 
proof  was  on  the  plaintiff  to  make  out  his 
case  by  a  preponderance  of  the  evidence.  A 
prima  facie  case  was  admitted  by  the  de- 
fendant, and  in  view  of  this  fact  it  was  mis- 
leading and  confusing  to  the  Jury  to  Instruct 
them  that  the  burden  still  remained  upon 
the  plaintiff  to  prove  his  case  to  their  satis- 
faction by  a  preponderance  of  the  evidence. 
The  court  should  have  instructed  the  jury 
that,  under  the  admission  of  the  defendant 
as  to  the  prima  facie  right  of  the  plaintiff 
to  recover,  the  burden  was  upon  the  defend- 
ant to  meet  this  prima  fade  right  by  es- 
tablishing his  affirmative  defense  by  a  pre- 
ponderance of  the  evidence.  The  evidence 
on  the  controlling  issue  in  the  case  presented 
by  the  defendant's  affirmative  plea  was  close, 
and  it  was  presumptively  prejudicial  to  the 
plaintiff,  under  this  state  of  the  evidence,  to 
place  upon  htm  a  burden  from  which  he  had 
been  relieved  by  the  admission  of  the  defend- 
ant, and  it  may  have  led  the  jury  to  decide 
the  wavering  balance  in  favor  of  the  defend- 
ant. 

[2]  2.  The  controlling  question  in  the  case 
was  whether,  upon  the  renunciation  of  the 
contract  by  the  defendant,  he  had  been  re- 


leased from  further  performance  by  the  con- 
duct of  the  plaintiff,  or  whether  he  had,  upon 
renouncing  the  contract,  authorized  the  plain- 
tiff to  re-rent  the  land,  agreeing  to  pay  any 
balance  that  the  plaintiff  might  not  receive 
from  the  re-renting.  The  plaintiff  offered  to 
provcj  in  support  of  his  contention  that  he 
was  simply  acting  under  the  authority  of  the 
defendant  in  re-renting  a  portion  of  the  land, 
an  admission  which  the  defendant  made  on 
the  former  trial  of  the  case,  contained  in 
the  brief  of  the  evidence  which  had  been 
agreed  to  by  his  counsel  and  approved  by 
the  court  This  admission  Is  as  follows: 
**I  could  not  move  on  the  land,  and  he  would 
not  release  me.  In*  January  Mr.  Lynch  came 
to  me  and  said  there  was  a  man  down  there 
who  wanted  to  rent  part  of  this  land.  I 
told  him  to  go  back  and  tell  Mr.  Cox  to  rent 
the  land  out  to  the  very  best  advantage;  to 
let  Will  Williams  have  what  land  he  wanted, 
and  do  the  best  he  could  with  the  rest  I 
had  repeatedly  told  him  that  he  should  not 
lose  anything,  and  I  told  Mr.  Lynch  so.'*  The 
defendant,  as  a  witness,  denied  that  he  had 
made  this  statement  on  a  former  trial,  and 
the  record  was  offered  to  i;mpeach  htm  by  the 
contradictory  statement  and  the  judge  ex- 
cluded it,  and  plaintiff  excepted.  We  think 
this  was  error  (Cox  v.  Prater,  67  Ga.  588); 
and  more  especially  error  in  view  of  the 
evidence  introduced  on  the  trial  that  the  Will 
Williams  mentioned  in  this  record  had  In 
fact  re-rented  from  the  plaintiff  a  portion 
of  the  land  after  the  defendant's  renuncia- 
tion of  his  contract,  and  the  Mr.  Lynch  re- 
ferred to  was  ai^;MLrently  authorized  by  the 
defendant  to  make  this  statement  for  him  to 
the  plaintiff. 

Other  than  as  above  discussed,  we  find  no 
material  error  of  law;  but,  because  of  these 
two  errors,  a  new  trial  Is  granted* 

Judgment  reversed.    . 

(10  Oa.  App.  4S7) 

BROOKS  V.  GRIFFIN.    (No.  8,658.) 
(Court  of  Appeals  of  Georgia.    Feb.  12,  1912.) 

( Syllabus  hy  the  Court,) 

L  Husband  and  Wife  (§  241*)— Pbopertt 
OF  Wife— Execution— Question  fob  Jury. 
The  evidence  was  suflScient  to  authorize 
the  conclusion  that  the  claimant,  though  she 
was  the  wife  of  the  defendant  in  fi.  fa.,  was 
the  true  owner  of  the  horse  levied  upon.  In 
considering  transactions  between  husband  and 
wife,  slight  circumstances,  under  certain  condi- 
tions, may  be  sufficient  to  satisfy  a  jury  of  the 
existence  of  fraud;  but  in  ail  such  cases  the 
bona  fides  of  the  transaction  is  to  be  deter- 
mined  by  the  Jury.  In  the  present  case  it  can- 
not be  said  that  the  evidence  demanded  a  find- 
ing other  than  that  returned  by  the  jury. 

[Ed.  Note. — For  othier  cases,  see  Husband 
and  Wife,  Dec  Dig.  §  241.*1 

2.  Trial  (J  29*)— Conduct  of  Judqk— Rui.- 
ingb  on  Evidence. 

It  is  not  error  for  a  trial  judge,  in  ruling 
i  upon  the  validity  of  objections  to  testimony,  to 
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repeat,  as  he  remembera  it,  the  substance  of 
a  material  portion  of  the  testimony  of  the  wit- 
ness then  upon  the  stand,  and  to  inquire  of 
the  witness  whether  the  court's  recollection  of 
the  testimony  is  correct  Nor  does  the  fact 
that  the  judge,  in  ruling  upon  the  admissibility 
of  testimony,  states  its  substance  as  being  what 
has  been  testified,  without,  however,  intimating 
in  any  way  the  weight  or  credit  to  be  attach- 
ed to  it,  sustain  an  assignment  of  error  com- 
plaining that  the  court  "intimated  and  ex- 
presseoT  an  opinion  as  to  the  facts  of  the  case." 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  80-84;    Dec  Dig.  |  29.*] 

8.  kviDSNCB   (I  471* )— Opinion  Evidencb— 
Mattebs  of  Fact  ob  Conclubionb. 

Eyidence  on  the  part  of  a  purchaser  of  a 
horse  that  another  person,  designated  by  him, 
had  never  owned  it,  is  not  objectionable  as 
being  the  conclusion  of  the  witness,  but  Is  to 
be  treated  as  the  statement  of  a  'substantive 
fact,  which  would  naturally  rest  in  the  knowl- 
edge of  the  witness  as  the  owner  of  the  horse. 
As  title  to  personal  property  may  pass  b^  mere 
delivery,  the  nature  of  the  title  of  one  m  pos- 
session of  personal  properly,  under  such  cir- 
cumstances, is  not  an  opinion,  but  a  matter  of 
fact,  resting  peculiarly  within  the  knowledge 
of  the  party  in  possession. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §|  2149-2185;  Dec.  Dig.  |  471.*] 

4.  Chabge  of  Coubt— Applicability  to  Evi- 
dencb—Requests. 

The  excerpts  from  the  charge  of  the  court 
to  which  exceptions  are  taken  are  adjusted  to 
the  evidence,  and,  though  one  of  these  excerpts 
is  erroneous,  the  exception  is  not  addressed  to 
the  error,  which  is  apparent,  but  not  neces- 
sarily harmfuL  The  requests  to  charge^  so 
far  as  they  were  pertinent  and  appropnate, 
are  covered  by  the  general  charge. 

6.  Trial  ($  256*)~Appbal  and  Ebbob  (i 
1064*  )~lNSTBUCTioN8— Necessity  fob  Re- 
quests—Requisites  AND  Sufficiency. 
It  will  not  be  held  reversible  error,  in  the 
absence  of  a  timely  and  appropriate  request,  to 
omit  to  instruct  Uie  jury  upon  the  burden  of 
proof.  Central  Railway  Co.  ▼.  Bianchester  Mfg. 
Co.,  6  Ga.  App.  254,  64  S.  E.  112a  Aliter, 
if  the  court  charges  the  jury  upon  the  subject 
of  the  burden  of  proof,  and  errs  in  placing  the 
burden  upon  the  wrong  party.  Cox  v.  McKin- 
ley,  73  S.  E.  751,  this  day  decided.  The  court 
is  not  required  to  charge  the  jury  upon  the 
preponderance  of  the  testimony,  unless  re- 
quested so  to  do. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Die.  §§  628-^1;  Dec.  Dig.  §  256;*  Appeal 
and  Error,  Cent.  Dig.  {§  4221-4224;  Dec.  Dig. 
{  1064.*] 

6  Tbial  (f  266*)— iNSTBUcnoNS. 

The  court  was  not  required  to  charge  that, 
if  it  was  shown  that  the  title  to  the  proper^ 
levied  upon  was  vested  in  the  defendant  In  n. 
fa.  at  a  time  prior  to  the  judgment,  it  was 
presumed  to  remain  in  him  until  the  contrary 
was  shown  bv  the  evidence,  even  though  it  was 
undisputed  that  the  defendant  in  fi.  fa.  orig- 
inally bought  the  horse  claimed  by  his  wife. 
If  it  was  desired  that  the  attention  of  the  jurv 
be  directed  to  this  specific  point,  an  appropri- 
ate instruction  upon  the  subject  should  have 
been  requested. 

|Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  K  627-641;    Dec  Dig.  |  255.*] 

Error  from  City  Court  of  Miller  County; 
0.  C.  Bush,  Judge. 

Claim  by  Annie  GriflSn  to  property  levied 
on  as  that  of  her  husband  by  J.  W.  Brooks. 


Judgment  for  claimant,  and  the  execution 
creditor  brings  error.    Afllrmed. 

'    W.  I.  Geer,  for  plaintiff  in  error.    Rich  ft 
Persons,^  for  defendant  in  error. 

RUSSELL,  J.    Judgment  affirmed. 


CIO  On.  App.  6G3> 

FIRST  NAT.   BANK  OF  FITZGERALD  t. 
SPICER.     (No.  8,66a) 

(Court  of  Appeals  of  Georgia.    Feb.  12,  1912.) 

(Syllahut  l>y  the  Court.) 
1.  Chattkl  Mobtqaoes    (S8   49,   157*)— Rb- 

QUESTS     AND      VALIDITY  —  DESCBIPTION      OF 
PBOP1CBTT--QUESTIONS  OF  LaW  OB  FaCT. 

The  question  of  the  sufficiency  of  descrip- 
tion of  property  in  a  mortgage  is  one  of  law 
for  the  court;  that  of  the  identity  of  the  prop- 
erty mortgaged  is  one  of  fact  to  be  decided  by 
the  jury.  In  the  present  case  the  court  erred 
in  permitting  the  jury  to  decide  as  an. issue  of 
fact  whether  or  not  the  description  of  the 
property  mortgaged  was  sufficient  to  charge 
the  claimant  with  notice. 

(a)  The  description,  "one  mouse-colored  mare 
mule,  fiye  years  old,^*  was,  as  matter  of  Jaw, 
sufficient 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  §|  90-92;    Dec.  Dig.  H 

2.   ChATTSL  HOBTOAGSS    (I   284*)  —  FOBBCLO^ 

8UBB— Ciahib  bt  Thibd  Pbbson. 

Where  a  mortgage  has  been  duly  recorded, 
and  no  question  is  raised  as  to  the  validi^  of 
the  record,  it  is  error  upon  the  trial  of  a  claim 
case  based  upon  a  levy  of  the  mortgage  fi.  fa., 
to  permit  the  claimant  to  testify  that  he  haa 
no  notice  of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Dec.  Dig.  §  284.*] 

8.  Chattel  Mobtgages  (S  284*)  —  Fobeglo- 

BUBE— CLAIUS   by  THIBD   PERSON. 

In  the  trial  of  such  a  case  it  is  also  error 
to  permit  the  mortgagor  to  testify  that  at  the 
time  the  mortgage  was  executed  the  mortgagee 
made  an  express  warranty  as  to  the  sound- 
ness of  the  property  mortgaged. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Dec.  Dig.  f  284.*] 

4.  Chattel  Mobtqaoes  (S  284*)— Fobbolo- 
auBE— Claims  by  Thibd  Pebson. 

In  the  trial  of  such  a  case  it  was  inac- 
curate and  misleading  to  charge  the  jury  that 
the  burden  was  on  the  plaintiff,  the  transferee 
of  the  mortgage,  **to  prove  every  material  al- 
legation which  they  allege  in  their  action,  or 
mortgage  foreclosure,  levies,  and  so  forth, 
which  you  now  have  before  you  for  your  con- 
sideration." 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Dec.  Dig.  |  284.*] 

5.   FOBECLOSUBE  OF  MOBTOAGB  —  SUFFIOIXIVCT 

OF  Evidence. 

Construing  the  evidence  all  together  in  the 
light  of  the  principles  laid  down  in  the  fore- 
going headnotes,  the  verdict  in  favor  of  the 
claimant  was  unauthorized. 

Error  from  City  Court  of  Fitzgerald;  B. 
Wall,  Judge. 

Claim  by  J.  T.  Spicer  to  property  levied 
on  by  the  First  National  Bank  of  Fitzger- 
ald under  a  mortgage  fi.  fa.  Judgment  for 
claimant  and  the  mortgagee  brings  error. 
Reversed. 


*For  other  cases  aee 
73  S.E.— 48 
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Haygood  ft  Gutts,  for  plaintiff  In  error. 
H.  J.  Qulncey,  for  defendant  in  error. 

POTTLE,  J.  A  claim  was  filed  by  Splcer 
to  *  tbe  levy  of  a  mortgage  fl.  fa.  The 
mortgage  described  the  property  as  "one 
mouse-colored  mare  mule,  five  years  old." 
The  execution  and  the  levy  followed  this 
description.  The  mortgage  was  duly  record- 
ed, and  had  been  transferred  for  value  be- 
fore maturity  to  the  bank.  The  claimant 
prevailed  at  the  trial,  and  the  plaintiff^* 
motion  for  new  trial  was  overruled. 

ni  1.  It  is  not  essential  that  the  descrip- 
tion of  property  in  a  mortgage  should  be  so 
definite. as  that  the  property  can  be  identi- 
fied upon  such  description  alone.  It  is  suffi- 
cient if  the  description  can  be  made  certain 
by  the  aid  of  extrinsic  evidence.  The  de- 
scription in  a  contract  of  conditional  sale 
of  "one  sorrel  horse,  seven  years  old,**  has 
been  held  to  be  sufficiently  definite  to  charge 
with  notice  one  who  purchased  the  horse 
which  lyas  the  subject-matter  of  the  sale. 
Seaty  ▼.  Sears,  132 '6a.  516,  64  S.  E.  321. 
The  sufficiency  of  the  description  was  a 
question  of  law  for  the  court,  and  should 
not  have  been  submitted  as  an  issue  of  fact 
to  the  Jury.  It  was  conceded  that  the  mule 
levied  on  in  the  present  case  was  the  one 
described  in  the  mortgage.  Had  there  been 
any  issue  as  to  this  fact,  it  would  have  been 
pToper  for  the  court  to  submit  to  the  Jury 
the  question  of  the  identity  of  the  mule 
levied  on.  Collier  v.  Vason,  12  Ga.  440  (3), 
58  Am.  Dec.  481;  Farkas  v.  Duncan,  94 
Ga.  27,  20  S.  E.  267;  Reynolds  v.  Jones,  7 
Ga.  App.  123,  66  S.  E.  395.  The  court 
should  have  held,  as  a  matter  of  law,  that 
the  description  in  the  mortgage  involved  in 
the  present  case  was  sufficiently  definite  to 
charge  the  claimant  with  notice  that  the 
property  in  dispute  had  been  mortgaged  by 
the  defendants  in  fi.  fa.  to  Crawley,  and  it 
was  error  to  charge  the  Jury  that  it  was 
for  them  to  say  whether  or  not  the  descrip- 
tion was  sufficiently  definite  to  enable  the 
claimant  to  have  ascertained  that  the  mTile 
which  he  bought  was  the  mule  which  pass- 
ed under  the  mortgage  from  the  defendants 
in  fl.  fa.  to  Crawley. 

[2]  2.  The  mortgage  having  been  duly  re- 
corded before  the  purchase  by  the  claimant, 
it  was  error  to  permit  him  to  testify  that 
at  the  time  of  the  purchase  he  had  no  notice 
of  the  mortgage.  The  law  charged  him 
with  notice,  and  it  was  entirely  immaterial 
whether  or  not  at  the  time  of  his  purchase 
he  had  actual  notice  that  the  mortgage  had 
been  given. 

[3]  3.  The  undisputed  evidence  showed 
that  the  bank  was  a  purchaser  for  value  of 
the  mortgage  before  its  maturity.  The  bank 
was  not  bound  by  any  contract  or  agree- 
ment not  e^ressed  in  the  mortgage  made 
between  the  mortgagors  and  the  mortgagee. 


unless,  of  course,  it  had  actual  notice  of  such 
agreement  at  the  time  of  the  transfer  of 
the  mortgage.  In  the  present  case  it  was 
prejudicial  error  against  the  bank  to  permit 
one  of  the  mortgagors  to  testify  that  at  the 
time  the  mule  was  purchased  ^om  Crawley 
he  made  an  express  warranty  as  to  Its 
soundness.  This  testimony  was  entirely  ir- 
relevant, and  did  not  Illustrate  the  real  is- 
sue in  the  case,  which  was  whether  or  not 
the  property  was  subject  to  tbe  mortgage 
fl.  fa. 

[4]  4.  The  claimant  being  In  possession  of 
the  property  at  the  time  of  the  levy,  the  bur- 
den was  on  the  plaintiff  to  show  either  ti- 
tle or  possession  in  the  defendant  in  exe- 
cution, since  the  debt  of  the  former  became 
a  lien  upon  the  property  of  the  latter.  Civ- 
il Code  1910,  S  6170;  Southern  Mining  Co.  v. 
Brown,  107  Ga.  264,  33  S.  E.  73.  It  was 
inaccurate  and  confusing  to  charge  the  ju- 
ry that  the  burden  was  on  the  bank  '*to 
prove  every  material  allegation  which  they 
allege  In  their  action,  or  mortgage  foreclo- 
sure, levies,  and  so  forth,  which  you  have 
now  before  you  for  your  consideration." 

[5]  5.  We  have  carefully  read  the  evi- 
dence, and  to  our  minds,  in  light  of  the  rul- 
ings laid  down  In  the  course  of  the  opinion, 
it  is  not  sufficient  to  authorise  the  verdict. 

Judgment  reversed* 


(10  0«.  App.  488) 
HICKS  V.  MOYER  et  aL     (No.  8,647.) 
(Court  of  Appeals  of  Georgia.    Feb.  12,  1912.) 

(SyUahuM  by  the  Court.) 

1.  Limitation  of  Actions  (f  20*)— Ldota- 
TiONS  Appucablk— Recovebt  or  PEBSONAIi 
Pb  o  pebtt 

Neither  section  4172  of  the  Civil  Code 
(1010),  providing  that  adverse  possession  of 
personalty  for  four  years  gives  a  title  by  pre- 
scription, nor  section  4496,  providing  that  ac- 
tion for  iniuries  to  personal  property  shall  be 
brought  within  four  years,  nor  anv  other  pro- 
vision of  the  Code  of  1910,  properly  construed, 
limits  the  period  within  which  suits  to  recover 
personal  property  may  be  brought 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Dec.  Dig.  (  20.*] 

2.  Statutes  (|  167*)— Rbpkal— Adoption  or 
Code. 

A  valid  statute  of  this  state  in  existence 
at  the  date  of  the  adoption  of  the  Code,  but 
omitted  therefrom  through  mistake  or  over- 
sight, is  still  of  force,  unless  expressly  or  by 
necessary  implication  repealed  by  a  subsequent 
statute,  or  by  some  provision  of  the  Code. 

[Ed.   Note. — For  other  cases,  see   StatuteiL 
Cent.  Dig.  K  242,  243 ;    Dec.  Dig.  $  167.*] 

3.  Limitation  of  Actions  (§  3*)— Repeal- 
Adoption  OP  Code. 

Section  2  of  the  limitation  act  approved 
March  6,  1856,  providing  that  "all  suits  for  the 
recovery  of  personal  property,  or  for  damages 
for  the  conversion  or  destruction  of  the  same, 
shall  be  brought  within  four  years  after  the 
right  of  action  accrues,  and  not  after,"  is  still 
of  force,  having  been  omitted  from  the  Code 
by  mistake  or  oversight,  and  there  being  noth- 
ing in  the  Code,  or  in  any  subsequent  act  which 
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expressly  or  bj  necessary  implication  repeals 
this  section. 

[Ed.  Note.— For  othor  cases,  see  I/imitation  of 
Actions.  Cent,  Dig.  §S  9,  12;    Dec.  Dig.  f  3.*] 

4.  Trovkb  and  Conversion  (J  9*)— Right  of 
Action— Demand  and  Refu6ai«. 

In  a  trover  case,  demand  and  refusal  are 
necessary  only  as  evidence  of  conversion,  and 
need  not  be  proved  where  conversion  is  other- 
wise shown. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  §§58-83;  Dec.  Dig.  | 
9.  J 

5.  Statute   of  Lni itations  —  DisicisaAL  of 
Petition.  ' 

No  facts  sufficient  to  relieve  the  action 
from  the  bar  of  the  statute  of  limitations  are 
alleged,  and  the  court  did  not  err  in  dismissing 
the  petition  upon  a  demurrer  raising  the  point 
that  the  action  was  barred. 

(Additional  Syllabus  hy  Editorial  Staff.) 

6.  Tboveb  and  Conversion  (f  13* )— Nature 
AND  Form  of  Action. 

The  action  of  trover  in  Greorgia  is  purely 
statutory,  and  is  available  in  any  case  in  which 
trover,  conversion,  or  detinue  could  have  been 
employed  at  common  law. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  M  103-116;    Dec  Dig. 

7.  Limitation  of  Actions  (§  178*)— Plead- 
ing—Anticipation  of  Defense. 

The  statute  of  limitations  began  to  run 
against  an  action  of  trover  where  the  posses- 
sion of  the  property  had  been  voluntarily  sur- 
rendered for  an  indefinite  time  from  the  date 
of  the  demand  and  refusal,  and  the  averment 
that  it  was  not  until  the  year  1910  that  plain- 
tiff discovered  the  fraudulent  removal  of  his 
Sroperty  cannot  save  the  petition  as  against 
emurrer  setting  up  limitations,  in  view  of 
another  allegation  tnat  in  1905  he  examined 
the  trunk,  saw  that  the  documents  sued  for 
had  been  removed,  demanded  their  return,  and 
the  defendants  refused  to  comply. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  |  667;  Dec.  Dig.  §  178.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Arctde  Hicks  against  I.  P.  Moy- 
er  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

L.  0.  Qreer,  for  plaintiff  in  error.  Moore 
ft  Branch,  for  defendants  in  error. 

POTTLE,  J.  On  February  23,  1911,  Hicks 
filed  an  action  of  trover  in  the  city  court  of 
Atlanta  against  Moyer  and  his  wife,  seek- 
ing to  recover  possession  of  certain  insur- 
ance policies  and  other  documents  alleged  to 
be  the  property  of  petitioner.  The  petition 
averred  that  about  June  15,  1905,  the  peti- 
tioner left  with  the  defendants  for  safe- 
keeping a  trunk  containing  the  property  in 
question;  that  about  five  we^s  later  he 
called  for  the  trunk  and  contents,  and,  up- 
on inspection,  discovered  that  the  property 
sued  for  had  been  removed.  ''Petitioner 
then  and  there  demanded  the  return  of  the 
same  which  said  defendants  refused,  and  it 
was  not  until  the  year  1910  that  he  discov- 
ered that  the  fraudulent  removal  of  the 
same  was  perpetrated  by  said  defendants.*' 


The  trial  Judge  dismissed  the  petition  on  a 
demurrer  raising  the  point,  amongst  others, 
that  the  action  was  barred  by  the  statute  of 
limitations,  and  error  is  assigned  on  this 
Judgment 

[61  1.  The  action  of  trover  in  this  state 
is  purely  statutory,  and  is  available  in  any 
case  in  which  trover,  replevin,  or  detinue 
could  have  been  employed  at  common  law. 
Mitchell  y.  Georgia  ft  Alabama  Railway,  111 
Qa.  760^  36  S.  E.  971.  51  L.  R.  A.  622. 

[1]  The  question  is  whether  the  period 
within  which  this  statutory  action  may  be 
brought  is  limited  by  any  statute  or  law  of 
this  state.  Section  4172  of  the  dvll  Code 
(1910)  providing  that  adverse  possession  of 
personal  property  for  four  years  shall  give  a 
title  by  prescription  is  nuinifestly  not  a 
statute  limiting  the  period  within  which 
suit  can  be  brought,  since  a  prescriptive  ti- 
tle to  personalty  by  four  years  possession, 
like  a  claim  of  prescription  to  realty,  must 
be  specifically  pleaded  as  a  substantive  de- 
fense. Section  4496  of  the  Civil  Code  (1910) 
is  confined  to  suits  'for  injuries"  to  per- 
sonalty, and  does  not  limit  the  right  to  sue 
for  the  recovery  of  such  porperty.  The 
vn-ongful  conversion  of  personal  property 
does  not  necessarily  cause  injury  to  the 
property.  On  the  contrary,  property  may 
enhance  In  value  while  in  the  hands  of  one 
who  tortiously  withholds  it  See  Blocker  v. 
Boswell,  109  Ga.  237,  34  S.  E.  289.  There 
is  in  the  Code  no  provision  which  under- 
takes to  fix  a  period  within  which  suits  to 
recover  personal  property  must  be  brought 

[2,3]  2,  3.  The  act  approved  March  6, 
1856  (Acts  1855-^6,  p.  238),  was  a  general 
limitation  statute,  fixing  the  periods  of  time 
within  which  suits  of  various  classes  must 
be  brought  Section  4  of  that  act  is  now 
embodied  in  the  CivU  Code  (1910)  f  4496. 
Section  1  provided  that  suits  for  the  recov- 
ery of  real  estate  shall  be  brought  "within 
seven  years  after  adverse  possession  com- 
mences, and  not  after.''  Section  2  provides: 
"All  suits  for  the  recovery  of  personal  prop- 
erty, or  for  damages  for  the  conversion  or 
destruction  of  the  same,  shall  be  brought 
within  four  years  after  the  right  of  action 
accrues,  and  not  after."  Neither  section  1 
nor  section  2  of  this  act  appears  in  the  Code. 
The  codlfiers  evidently  rightly  thought  that 
in  view  of  other  provisions  of  law  in  refer- 
ence to  title  to  land  by  prescription.  It  was 
unnecessary  to  codify  section  1  of  the  act 
in  the  phraseology  there  set  out  It  seems 
that  they  also  thought  that  the  law  now 
embodied  in  Civil  Code  (1910)  8  4172,  in 
reference  to  four  years*  adverse  possession  of 
personalty,  and  In  section  4496,  in  reference 
to  suits  for  injuries  to  personalty,  render- 
ed proper  the  omission  of  section  2  of  this 
act  from  the  Code.  That  the  compilers  of 
the  Code  of  1895  were  of  the  opinion  that 
the   law    embraced    in    these   two    sections 
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created  a  limitation  upon  tlie  rigbt  to  sue  in 
trover  seems  to  be  dear  from  the  fact  that 
in  the  index  under  the  title  '^Trover/'  and 
subtitle,  "Within  what  time  to  be  brought," 
the  sections  of  the  Code  of  1895,  containing 
the  provisions  o^  law  now  in  sections  4172 
and  4496  of  the  Code  of  1910  are  cited.  The 
same  is  true  of  the  Codes  of  1873  and  1882. 
It  is  to  be  noted  that  Judge  Hopkins  in  his 
Code  of  1910  omitted  this  reference,  as  did 
the  compilers  of  the  first  two  Codes  (1861 
and  1867).  In  Blocker  v.  Boswell,  supra,  Mr. 
Justice  Lewis  called  attention  to  the  fact 
that  section  2  of  the  act  of  1856  was  omit- 
ted from  the  Code,  and  said:  "We  think, 
therefore^  that  the  codiflers  purposely  left 
out  the  statute  of  limitations  as  to  trover, 
considering  it  was  for  all  practical  purpos- 
es embodied  in  the  section  of  the  Code  on  the 
subject  of  adverse  possession  of  personalty 
for  four  years.  There  is  as  much  reason  in 
saying  that  section  3898  of  the  Civil  Code, 
fixing  a  limitation  for  actions  of  trespass 
upon  or  damages  to  realty,  applies  to  suits 
for  the  recovery  of  realty,  as  there  is  to 
say  that  the  following  section,  with  refer- 
ence to  injuries  to  personalty,  applies  to 
suits  for  the  recovery  of  personalty.  While 
this  court,  as  above  indicated,  has  recogniz- 
ed that  an  action  of  trover  is  barred  in  four 
years,  yet  none  of  these  decisions  were  bas- 
ed upon  the  fact  that  the  question  was  con- 
trolled by  the  section  of  the  Code  relating  to 
injuries  to  personalty." 

It  seems  to  us  that  the  codifiers  acted  un- 
der a  misapprehension.  The  radical  differ- 
ence between  the  verbiage  of  section  1  of  the 
act  of  1856,  relating  to  real  property,  and 
section  2,  relating  to  personalty,  is  apparent 
In  order  for  a  suit  to  recover  realty  to  be 
bdrred  after  seven  years,  the  possession  must 
have  beeA  adverse;  whereas  there  was  no 
slich  limitation  in  reference  to  suits  to  re- 
cover personalty.  The  codiflers  evidently 
did  not  give  due  weight  to  the  difference  in 
language  between  these  two  sections  of  the 
act  It  does  not  follow,  however,  that,  be- 
cause section  2  of  the  act  of  1856  was  omit- 
ted from  the  Code,  it  is  not  still  the  law. 
The  codifiers  had  no  authority  to  omit  from 
the  Code  a  valid  existing  statute.  While 
every  constitutionjil  provision  in  the  Code  be- 
came law  by  virtue  of  the  adopting  act,  nev- 
ertheless, a  valid  statute  omitted  from  the 
Code,  either  purposely  or  by  oversight,  is 
still  the  law,  unless  expressly  or  by  neces- 
sary implication  repealed  by  some  provision 
of  the  Code  or  subsequent  statute.  Georgia 
B.  Co.  V.  Wright,  124  Ga.  608  (5),  53  S.  BL  251. 
As  there  is  nothing  in  the  Code  or  in  any 
subsequent  act  which  conflicts  with  section  2 
of  the  act  of  1856,  we  hold  that  this  section 
is  still  of  force. 

[4,6]  4,  5.  In  a  trover  case,  demand  and 
refusal  are  necessary  only  as  evidence  of  a 
conversion.    Thompson  v.  Carter,  6  Ga.  App. 


606,  65  S.  E.  599.    [7]  In  the  present  case, 

I)ossesslon  having  been  voluntarily  surren- 
dered for  an  indefinite  time,  demand  and  re- 
fusal were  necessary  to  show  conversion. 
The  statute  began  to  run  from  the  date  of 
the  demand  and  refusal,  and,  as  the  petition 
was  filed  more  than  four  years  after  the  date 
of  the  demand  and  refusal,  the  action  was 
barred.  The  petition  must  be  construed  most 
strongly  against  the  pleader.  The  averment 
that  it  was  not  until  the  year  1910  that  the 
plaintiff  discovered  the  fraudulent  removal 
of  his  property  cannot  save  the  petition,  in 
view  of  the  other  allegation  that  in  1906  he 
examined  the  trunk,  saw  that  the  documents 
sued  for  had  been  removed,  demanded  their 
return,  and  the  defendants  refused  to  comply. 
Without  reference  to  other  grounds  of  de- 
murrer, the  trial  Judge  rightly  held  that  the 
action  was  barred. 
Judgment  aflQirmed. 


OO  Qm,  Ap^  607) 
PEAVY  v.  CLEMONS  et  aL    (No.  3,677.) 
(Court  of  Appeals  of  Georgia.    Feb.  12, 1912.) 

(SyUahus  hw  the  Court.) 

1.  EXECUTOBS  AND   ADMINISTKATOBS    (|  513*) 

— AccouHTiifO  —  Conclusiveness   of   Km- 

TURN. 

The  return  of  an  executor,  admixdstrator. 
or  guardian,  made  to  the  court  of  ordinary  and 
allowed  hw  that  court,  is  only  prima  facie  evi- 
dence, in  his  favor,  of  its  correctness,  and  may 
be  impeached  by  evidence,  not  only  in  the  court 
to  which  it  was  made,  but  in  any  other  court 
having  Jurisdiction  of  the  parties  and  of  the 
subject-matter.  The  burden  of  proof  is  upon 
the  party  who  seeks  to  impeach  the  correctness 
of  the  return. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Admhiistrators,  C^nt  IMg.  S§  2267-2291; 
Dec  Dig.  I  513.*] 

2.  EZECUTOBSAND  Administbatobs  (1513*)^ 
ACC0UNTIN0--C0NCLU6IVENESS   OF    KETUBN. 

Where,  on  appeal  to  the  superior  court 
from  the  court  of  ordinary,  a  paper  probated 
in  solemn  form  as  the  will  of  the  decedent  is 
declared  not  to  be  his  will,  and  by  a  consent 
verdict  and  decree  the  executor  named  in  the 
paper  purporting  to  be  the  will  is  permitted  to 
make  a  final  return  to  the  court  of  ordinary  as 
such  executor,  and,  in  pursuance  of  the  con- 
sent verdict  and  decree,  he  does  so,  and  no  ob- 
jection is  made  to  the  return,  and  it  is  approv- 
ed and  allowed  by  the  court  of  ordinary,  the 
correctness  of  the  return  can  nevertheless  be 
subsequently  attacked  and  impeached  by  evi- 
dence, not  only  in  that  court,  but  in  any  other 
court  in  this  state  having  jurisdiction  of  the 
subject-matter  and  the  parties.  The  consent 
verdict  and  decree  in  no  sense  changes  the  rule 
of  law  as^announced  in  the  foregoing  headnote. 

[Ed.  Note.— For  other  cases*  see  Executors 
and  Admmlstrators,  Cent  Dig.  {{  2267-2291; 
Dec  Dig.  §  613.*] 

3.  Tbial  (§S  314,  193*)— Appeal  ano  Bbbob 

(J  1069*)— Delibebations  of  Jubobs— Co- 

EBCINe    AOBEEMENT  —  INSTBUOHONS  —  INTI- 
MATION OF  Opinion -- Pbbjudige  fboh  Bb- 

BOB. 

On  the  trial  of  this  case,  the  Jury,  having 
been  charged  by  the  judge,  had  remained  out 
several  hours,  considering  their  verdict.  They 
were  brought  into  court  by  direction  of  the 
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Judge,  for  the  purpose  of  ascertaining  whether 
a  verdict  could  be  reached,  and  the  following 
colloquy  occurred:  **The  Court:  Mr.  Foreman, 
have  you  reached  a  verdict?  Foreman:  No, 
sir.  The  Court:  How  do  you  stand  as  to  num- 
bers? Foreman:  Ten  to  two.  The  Court: 
How  long  have  you  stood  that  way?  Fore- 
man: Some  half  an  hour,  I  reckon.  The  Court: 
How  did  you  stand  previously  to  that  time? 
Foreman:  About  seven  to  five.  The  Court: 
That  is  encouraging.    Tou  seem  to  be  making 

frogress  towards  a  conclusion  of  the  case,  and 
am  glad  to  hear  that  you  are.  Of  course, 
gentlemen,  you  realise  the  importance  of  mak- 
ing verdicts.  While  I  understand  at  the  same 
time  that  occasions  may  arise  when  Jurors  are 
honestly  unable  to  agree,  it  is  the  duty,  how- 
ever, of  the  court,  wherever  the  court  has  & 
reasonable  hope  that  you  may  arrive  at  a 
unanimous  conclusion,  to  give  you  all  reasonable 
opportunity  to  do  that;  and  that  I  am  glad  to 
do  in  this  case.  You  can  retire,  gentlemen." 
Held,  error:  (1)  The  tendency  of  the  language 
used  by  the  Juage  was  to  encourage  the  ten 
jurors  to  adhere  to  their  view  of  the  evidence, 
and  to  discourage  the  two  jurors  in  adhering  to 
their  view.  (2)  The  two  jurors  might  reason- 
ably have  inferred  from  the  language  used  that 
in  the  opinion  of  the  Judge  it  would  be  their 
duty  to  surrender  their  individual  convictions 
ana  agree  with  the  majority.  (8)  Its  tendency 
was  to  suggest  that  the  jurors  might  arbitrarily 
compromise,  divide,  and  yield,  merely  for  the 
sake  of  agreement.  <4)  It  amounted  to  an 
undue  pressure  by  the  judge  upon  the  jury  to 
agree  to  a  verdict  (6)  It  was  a  violation  of 
the  spirit  of  the  statute  which  mandatorily  pro- 
hibits the  trial  judge  from  expressing  or  inti- 
mating any  opinion  on  the  facts.  (6)  The  evi- 
dence was  in  conflict  and  about  equal^  balance 
ed  on  the  issues  of  fact,  and  a  verdict  would 
have  been  authorized  for  either  party.  Hence 
the  error  is  of  sufScient  gravity  to  require  an- 
other triaL 

nSd.  Note.->For  other  cases,  see  Trial,  Gent. 
mg.  I  747;  Dec  Dig.  |ff314,  103;*  Appeal  and 
Error,  Dec.  Dig.  i  Km.*} 

Error  from  City  Court  of  Vienna;  O.  F. 
Strozier,  Judge. 

Action  by  J.  T.  Clemons  and  another,  ad- 
ministrators, against  W.  B.  Peavy.  Judg- 
ment for  plaintiffs^  and  defendant  brings  er- 
ror.   Beiversed. 

This  was  a  suit  by  the  administrators  of 
the  estate  of  D.  C.  Clemons,  deceased,  to 
recover  from  W.  B.  Peavy  money  and  prop- 
erty which  they  allege  he  received  from 
the  estate  of  D.  C.  Clemons  while  acting  as 
an  executor  under  the  will  of  the  decedent, 
and  which  it  is  alleged  he  had  not,  as  ex- 
ecutor, accounted  for.  A  verdict  was  return- 
ed in  favor  of  the  plaintiffs  for  a  portion  of 
the  money  sued  for,  and  the  defendant's  mo- 
tion for  a  new  trial  was  overruled,  and  he 
excepted.  It  appears,  from  the  evidence, 
that,  soon  after  the  death  of  D.  C.  Clemons, 
the  defendant  produced  an  alleged  will  and 
probatetl  it  in  solemn  form  as  the  will  of 
D.  C  Clemons.  On  a  caveat  filed  to  the  pro- 
bate of  this  will,  there  was  an  appeal  from 
the  court  of  ordinary  to  the  superior  court, 
and  in  the  superior  court  a  consent  verdict 
was  taken,  finding  that  the  paper  offered  for 
probate  as  the  will  of  D.  C.  Clemons,  de- 


ceased, was  not  the  will  of  D.  C.  Olemons; 
and,  after  allowing  certain  commissions  and 
expenses  to  Peavy  as  executor  of  the  will, 
it  was  further  found  that  ''said  W.  B.  Pea- 
vy, executor  as  aforesaid,  shall  make  out  a 
final  return  to  the  ordinary  of  Houston  coun- 
ty, showing  the  money  and  property  that 
has  come  into  his  hands  as  such  executor, 
together  with  vouchers  for  all  moneys  ex- 
pended and  allowed  by  this  verdict."  And 
a  decree  was  entered  accordingly.  Peavy 
made  his  final  returns  to  the  ordinary  of 
Houston  county  in  pursuance  of  this  verdict. 
There  were  objections  filed  to  the  correctness 
of  the  returns,  and  in  due  time  they  were 
formally  approved  and  allowed  by  the  ordi- 
nary. The  defendant  in  the  present  suit 
sets  up  the  verdict  and  the  returns  made  by 
him  in  pursuance  thereof  as  res  judicata, 
and  also  insists  that  these  returns  of  his, 
made  to  the  court  of  ordinary  and  allowed 
by  the  ordinary,  could  only  be  attacked  in 
the  court  of  ordinary,  or  by  bill  in  equity  in 
the  superior  court  At  the  conclusion  of 
the  evidence  the  trial  judge  submitted  to 
the  jury  only  two  items  claimed  against  thu 
defendant,  holding  that  there  was  no  evi- 
dence to  justify  a  finding  against  him  as  to 
the  other  Items.  The  jury  found  in  favor 
of  the  plaintiffs  as  to  only  one  of  the  items 
submitted.  This  item  was  for  $1,030  alleged 
to  have  been  paid  by  the  widow  of  the  de- 
cedent to  Peavy  while  he  was  acting  as  ex- 
ecutor of  the  estate.  The  evidence  as  to 
this  item  was  in  direct  conflict  The  widow 
testifled  that  five  days  after  the  death  of 
her  husband,  she  turned  over  to  W.  B.  Pea- 
vy, as  executor,  $1,030  belonging  to  the  de- 
cedent; that  this  money  consisted  of  "$!,- 
000  in  gold  and  $30  in  greenbacks,"  and  was 
in  a  "shot  sack,"  where  she  found  It  after 
the  death  of  her  husband;  and  that  subse- 
quently she  saw  the  same  mon^y  In  the  pos- 
session of  the  defendant's  wife,  who  was 
counting  it.  In  corroboration  of  this  testi- 
mony, a  grandson  of  the  decedent  testifled 
that  he  "saw  a  pretty  good  bulk  of  gold  mon- 
ey in  a  shot  sack"  in  the  possession  of  the 
decedent  some  time  before  his  death.  The 
defendant  testifled  positively  that  he  had 
never  received  this  money  from  the  widow, 
and  he  further  proved  that  the  widow  had 
stated  to  several  persons  after  the  death  of 
her  husband  that  she  found  no  money  among 
his  effects;  that  all  the  money  they  had 
in  the  house  had  been  stolen  therefrom  pre- 
vious to  his  death;  and  that  since  this  lar- 
ceny he  had  not  kept  his  money  in  his  house, 
but  had  put  it  all  in  the  bank  at  Unadilla. 
After  the  jury  had  received  the  instructions 
of  the  court  and  had  been  out  for  several 
hours  considering  of  their  verdict  the  trial 
judge  had  them  brought  into  court  for  the 
purpose  of  ascertaining  whether  or  not  a 
verdict  was  likely  to  be  reached,  and  there- 
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upon    the   colloquy   quoted   abovei    lu    the 
third  headnote,  took  place. 

The  motion  for  a  new  trial,  In  addition  to 
the  usual  gtaeral  grounds  relied  upon,  spe- 
cially assigns  error  on  the  refusal  of  the 
court  to  direct  a  verdict  in  favor  of  the 
defendant,  because,  as  a  consent  verdict  and 
a  decree  thereon  were  established,  the  mat- 
ter was  res  Judicata;  that  the  returns  of 
the  defendant  as  executor,  made  to  the  court 
of  ordinary  in  pursuance  of  the  consent  ver- 
dict and  decree,  and  duly  approved  and  al- 
lowed by  the  ordinary,  no  defense  having 
been  filed  thereto,  could  not  now  be  attacked; 
that  all  the  heirs,  and  the  plaintiffs  as  ad- 
ministrators, were  parties  to  this  consent 
verdict  and  decree,  and  were  estopped  from 
pressing  their  suit  in  this  court;  and  that 
the  Judge's  language,  In  the  colloquy  which 
took  place  between  him  and  the  foreman 
of  the  Jury,  was  an  improper  invasion  of 
the  province  of  the  Jury,  and  unduly  influ- 
enced the  Jurors  in  their  deliberations. 

li.  L.  Woodward  and  Grum  ft  Jones,  for 
plaintiff  in  error.  Busbee  ft  Busbee,  for 
defendants  in  error. 

HILL,  O.  J.  (after  stating  the  facts  as 
above).  [1,  2]  1.  The  verdict  and  decree  re- 
lied upon  as  establishing  the  defense  of  res 
Judicata  is  manifestly  insufficient  for  that 
purpose.  'Its  only  effect,  after  the  paper  of- 
fered for  probate  had  been  declared  not  to 
be  the  will  of  the  decedent,  was  a  consent 
that  W.  B.  Peavy,  who  had  been  acting  as  ex- 
ecutor, should  make  his  final  returns  to  the 
ordinary  of  the  county  showing  the  money  and 
property  that  had  come  into  his  possession  as 
such  executor.  This  probably  would  not  only 
have  been  his  right,  but  his  duty  without 
the  consent  verdict  There  is  nothing  in 
this  consent  verdict  which  in  the  remotest 
degree  indicates  that  these  returns  were  to 
be  accepted  as  true  by  the  parties  at  inter- 
est. These  returns  as  filed  do  not  show  this 
item  of  $1,030  of  money  which  it  is  alleged 
the  executor  had  received  from  the  widow, 
and  the  executor  denied  that  he  had  ever 
received  it  The  law  is  well  settled  that 
the  final  return  of  an  executor,  guardian,  or 
administrator  to  the  court  of  ordinary  of 
his  county,  although  it  may  have  been  ap- 
proved and  allowed  by  the  ordinary,  is  only 
prima  fade  evidence  in  his  favor  of  its  cor- 
rectness, and  may  be  impeached  by  evidence, 
not  only  in  the  ordinary's  court,  but  in  any 
other  court  having  Jurisdiction  of  the  par- 
ties and  the  subject-matter;  the  burden  of 
proof  being  upon  the  party  who  seeks  to  im- 
peach the  correctness  of  the  return.  Civil 
Code  (1910)  S  3994;  Brown  v.  Wright,  5  Ga. 
29.  Judge  Warner,  in  discussing  the  rule  tn 
the  Brown  Case,  supra,  that  returns  of  ex- 
ecutors, guardians,  and  administrators  made 
to  the  court  of  ordinary  and  allowed  by  that 
court  are  to  be  considered  only  as  prima 
fade  evidence  in  favor  of  such  trustee,  de- 


I  Clares  that  ''creditors,  legatees,  distributees 
and  wards  may  impeach  such  returns  by  ev- 
idence in  other  courts,  .the  burden  of  proof 
being  on  the  party  who  seeks  to  impeach 
them.  This  we  have  no  doubt  is  the  safe 
and  correct  rule,  for  it  will  not  do  to  say 
that  because  an  executor,  administrator,  or 
guardian,  by  false  and  fraudulent  accounts, 
supported  by  ex  parte  acts  and  statements, 
and  thereupon  allowed  by  the  court,  shall  be 
held  conclusive  in  his  own  favor.  Such  a 
rule  would  be  allowing  the  party  to  protect 
himself,  and  derive  a  benefit  to  himself,  from 
his  own  fraudulent  conduct  In  Fermere's 
Case,  Lord  Coke  said:  'Fraud  vitiates  all 
Judicial  acts,  whether  ecclesiastical  or  tem- 
poral.' "  The  rule  as  here  announced  by  the 
learned  Judge  remains  the  same  in  this  state, 
and  Is  in  substance  embraced  in  the  section 
of  the  Code  above  cited.  The  consent  verdict 
and  decree  which  is  relied  upon  as  proving 
the  defense  of  res  Judicata  and  estoppel  does 
not  by  its  terms  preclude  the  right  of  par- 
ties interested  to  attack  the  returns  made  by 
the  executor  in  the  court  of  ordinary;  and 
this  attack  could  be  made,  not  only  in  the 
court  of  ordinary,  but  in  other  courts  hav- 
ing Jurisdiction  of  the  subject-matter  and 
the  parties.  Dowling  v.  Feeley,  72  Ga.  557; 
Crawford  v.  Clerk,  110  Ga.  735,  36  S.  B.  404 ; 
and  Baber  ft  Wife  v.  Woods,  Adm'r,  89  Ga.. 
643. 

[3]  2.  We  come  now  to  discuss  the  assign- 
ment of  error  based  on  the  colloquy  between 
the  Judge  and  the  Jury  which  is  set  out  in 
full  in  the  forgoing  statement  of  the  case. 
It  is  contended  that  the  language  of  the 
Judge,  and  especially  the  latter  part  of  it 
where  he  said  on  being  informed  that  al- 
though the  Jury  had  previously  stood  seven 
to  five,  but  then  stood  ten  to  two :  "That  is 
encouraging.  You  seem  to  be  making  prog- 
ress towards  the  conclusion  of  the  case,  and 
I  am  glad  to  hear  that  you  are" — ^was  an  un- 
warranted invasion  of  the  exduslve  prov- 
ince of  the  Jury  to  determine  all  Issues  of 
fact  and  to  reach  a  unanimous  verdict  with- 
out any  encouragement  or  assistance  from 
the  Judge,  except  such  assistance  as  might  be 
derived  from  instructions  applicable  to  the 
issues  made  by  the  evidence ;  that  this  state- 
ment either  influenced,  or  had  a  tendency  to 
influence,  the  minority  of  the  Jury  to  sur- 
render their  convictions  and  accept  the  opin- 
ion of  the  majority,  and  tended  to  impress 
both  minority  and  majority  of  the  Jury  with 
the  fact  that  the  Judge  approved  of  the  con- 
duct of  those  Jurors  who  previously  stoo^ 
with  the  minority  in  going  over  to  the  ma- 
jority ;  that  this  statement  by  the  JudTge  not 
only  tended  to  commend  the  conduct  of  those 
Jurors  who  had  left  the  minority  and  gone 
over  to  the  majority,  but  also  tended  to  dis- 
courage the  remaining  two  Jurors  in  holding 
to  their  convictions  as  to  what  was  the 
truth  under  the  evidence,  and  to  persuade 
them  to  abandon  their  individual  convictions 
and  go  over  to  the  ten  Jurors. 
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We  think  that  the  language  of  the  trial 
Judge  is  Justly  subject  to  the  criticism  made 
against  it  Each  case  must  be  determined  by 
its  own  facts;  the  true  test  being  that 
wherever  the  language  of  the  trial  Judge 
reasonably  permits  any  interpretation  or  con- 
struction that  could  influence  any  one  of  the 
Jurors  to  yield  his  convictions  of  the  truth 
for  the  mere  sake  of  an  agreement  and  ac- 
cept the  views  of  the  majority,  or  wherever 
the  Judge  suggests  that  the  Jurors  might  arbi- 
trarily compromise,  divide,  or  yield  their  in- 
dividual views  in  order  that  a  verdict  might 
be  found,  it  constitutes  reversible  error,  since 
it  in  some  degree  detracts  from  that  absolute 
fairness  intended  to  be  secured  by  Jury  tri- 
als. Neither  an  individual  Juror  nor  the  mi- 
nority of  the  Jury  should  be  unduly  pressed 
to  surrender  his  or  its  convictions  merely  for 
the  purpose  of  unanimous  agreement  The 
verdict  should  be  the  result  which  all  the 
Jurors  have  unanimously  come  to,  unaided 
and  unassisted  by  the  slightest  intimation  or 
suggestion  by  the  trial  Judge ;  and  the  meas- 
ure of  the  trial  Judge's  discretion  in  asking 
for  information  from  the  Jury  in  order  to 
enable  him  to  determine  the  likelihood  of  an 
agreement  and  the  proper  exercise  of  discre- 
tion in  the  declaration  of  a  mistrial  should 
be  limited  to  the  general  Inquiry:  Is  there 
an  agreement,  or  is  there  likely  to  be  an 
agreement?  Beyond  this  formal  and  general 
communication  between  the  Judge  and  the 
Jury  relating  to  an  agreement  '*evil  cometh." 
Especially  is  this  true  in  this  state,  where, 
under  the  mandatory  terms  of  the  "dumb 
act,'*  a  trial  Judge  is  forbidden  to  express 
or  intimate  any  opinion  as  to  the  facts  of  the 
case.  The  spirit  of  this  act  contemplates 
that  during  the  progress  of  the  trial,  and 
until  the  verdict  is  finaDy  received,  the  trial 
Judge  shall  say  nothing  indicating  any  opin- 
ion as  to  which  side  should  prevail,  and  do 
nothing  that  could  in  any  manner  unduly 
press  the  Jury  to  agree  upon  a  verdict  What 
we  here  contend  for  cannot  be  regarded  in 
the  light  of  a  mere  technicality.  It  is  a  right 
vital  to  the  value  of  Jury  trial,  imbedded  in 
the  Jurisprudence  of  this  state,  and  secured 
by  the  mandatory  terms  of  the  statute. 

The  Supreme  Court  has  on  several  occa- 
sions had  before  it  cases  involving  the  ques- 
tion here  discussed.  A  consideration  of  some 
of  these  cases  will  demonstrate  how  zealous- 
ly that  court  has  guarded  the  right  of  a 
unanimous  verdict  which  should  be  reached 
by  the  Jury,  uninfluenced  by  any  expression 
by  the  trial  Judge,  either  of  a  coercive  or  a 
persuasive  character.  In  Alabama  Great 
Southern  Railroad  Ck>.  v.  Daffron,  136  Ga. 
555,  71  S.  K  709,  the  following  language  is 
used:  "The  court  should  not  unduly  press  a 
jury  to  agree  upon  a  verdict;  and,  in  the 
use  of  any  remarks  designed  to  impress  the 
desirability  of  reaching  a  verdict,  he  should 
be  careful  to  refrain  from  any  expression  of 
a  coercive  nature  or  which  possibly  may  mis- 
lead them  into  an  erroneous  method  of  reach- 


ing a  verdict**  In  that  case  the  language 
objected  to  was  as  follows:  ''Gentlemen  of 
the  Jury,  have  you  agreed  upon  the  question 
as  to  the  right  to  recover?  Juror:  We  have, 
but  differ  as  to  the  amount  The  Court:  It 
does  look  like  you  might  agree  upon  that. 
You  ought  to  agree  upon  the  amount  I 
might  be  going  a  little  too  far,  but  verdicts 
are  mostly  all  compromises.  No  man  gets 
all  he  wants  in  things  of  that  kind;  and, 
having  agreed  upon  the  essential  point,  the 
question  of  whether  or  not  there  should  be 
a  recovery,  it  does  look  like  you  all  might 
get  together  on  some  amount — ^that  is,  you 
might  make  a  conjunction,  as  defined  by  an 
old  rural  school  teacher,  who,  when  asked 
what  a  conjunction  was,  said,  'A  conjunction 
is  the  coming  together  of  two  or  more  per- 
sons or  things,  as  John  and  James  met'  You 
may  retire  and  see  if  you  can  come  together.** 
The  Supreme  Court  held  that  this  language 
was  improper  and  was  prejudicial  to  the 
defendant.  Its  tendency  was  to  suggest  that 
the  Jury  might  arbitrarily  compromise,  di- 
vide, and  yield  for  the  mere  sake  of  agree- 
ment In  the  course  of  the  opinion  the 
learned  Justice,  speaking  for  the  court  cites 
with  approval  the  language  of  the  court  in 
Goodsell  V.  Seeley,  46  Mich.  623,  10  N.  W. 
44,  41  Am.  Rep.  183.  In  that  case,  in  re- 
sponse to  an  inquiry  by  the  Judge,  the  Jury 
said  that  they  "had  not  agreed,  Ibut  stood 
eleven  to  one,  and  divided  on  $200.*'  The 
Judge,  in  reply,  told  them:  "If  that  is  the 
only  difference,  it  would  be  better  for  the 
county  and  the  parties  on  both  sides  that 
one  or  both  sides  yield  so  as  to  come  to- 
gether. It  would  be  unfortunate  for  all  to 
have  a  disagreement  when  the  difference  is 
so  small.'*  And  he  asked  them  to  get  to- 
gether if  possible.  A  new  trial  was  granted 
upon  this  ground,  and  in  the  opinion  Judge 
Cooley  said:  "It  is  no  doubt  true  that  Juries 
often  compromise  in  the  way  here  suggested, 
and  that  by  'splitting  the  difference*  they 
sometimes  return  verdicts  with  which  the 
Judgment  of  no  one  of  them  is  satisfied.  But ' 
it  is  an  abuse.  The  law  contemplates  that 
they  shall,  by  their  discussions,  harmonize 
their  views  if  possible,  but  not  that  they  shall 
compromise,  divide,  and  yield  for  the  mere 
purpose  of  an  agreement.  The  sentiment  or 
notion  which  permits  this  tends  to  bring  the 
Jury  trial  into  discredit  and  to  convert  it 
into  a  lottery.  It  was  no  doubt  very  desir- 
able to  the  public  and  to  the  parties  that 
the  Jurors  should  agree  if  they  could  do  so 
without  sacrificing  what  any  one  of  them  be- 
lieved were  the  Just  rights  of  the  parties;  but 
not  otherwise." 

In  Georgia  RaUroad  ▼.  Cole,  77  Ga.  77, 
a  suit  to  recover  damages  on  account  of 
personal  injuries,  which  was  closely  contest- 
ed on  the  facts,  after  the  Jury  had  been 
charged  and  had  retired,  the  Judge  had 
them  brought  back  into  the  courtroom,  and 
asked  them  if  they  were  likely  to  agree  up- 
on a  verdict    One  of  the  Jurors  replied  thai 
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they  were 'Dot  The  conrt  thereupon  Inquir- 
ed whether  the  trouble  was  upon  a  point  of 
law  or  fact,  and  the  juror  responded  that  it 
was  upon  a  question  of  amount,  and  the 
Judge  said:  "I  cannot  aid  you  in  that,  as  I 
know  of,  in  any  way,  further  than  to  say 
that,  upon  that  matter,  the  Jury  ought  to 
make  a  very  earnest  effort  to  agree  upon 
the  amount  Of  course,  a  Juror  ought  not 
to  give  up  his  convictions,  if  they  are  so 
strong;  but  there  ought  to  be  an  effort  to 
come  to  an  agreement.  You  can  retire  and 
see  if  you  cannot  agree  upon  the  amount" 
It  was  held  that  this  was  error,  and  a  new 
trial  was  granted.  "The  Jury  might  have 
understood  the  court  as  favoring  a  finding 
for  the  plaintiff,  and  his  remarks  might  have 
induced  some  of  them  to  give  up  an  opinion 
In  i&YOT  of  the  defendant"  This  was  a 
unanimous  decision;  but  one  of  the  Judges 
concurred  dubitante.  It  is  apparent,  from 
th^  opinion  of  the  court,  that  a  new  trial 
would  not  have  been  granted  in  the  case  if 
it  had  not  been  a  close  one  on  the  facts.  In 
which  a  verdict  for  either  party  would  have 
been  authorized. 

In  Parker  v.  Railway  Co.,  83  6a.  540,  10 
6.  B.  233,  Mr.  Chief  Justice  Bleckley,  speak- 
ing  for  the  court,  held  that  while  the  follow- 
ing language  did  not  unduly  press  the  Ju- 
ry to  a  verdict,  "it  went  perhaps  to  th6 
allowable"  limit":  "This  Jury  is,  in  the  eye 
of  the  law,  as  capable  of  deciding  this  case 
and  reaching  a  verdict  as  any  that  may  be 
impaneled  hereafter,  and  I  am  disposed  to 
give  you  some  further  opportunity  to  con- 
sider your  verdict  Go  to  your  room  and 
make  an  honest  effort  to  agree  on  a  ver- 
dict, and  follow  the  rule  I  have  given  you, 
and  I  do  not  think  it  will  trouble  you  In 
agreeing."  The  rule  which  the  trial  Judge 
referred  to  was  that  they  would  have  no 
trouble  in  agreeing,  under  the  law  he  had 
given  them  in  charge,  that  they  should  recon- 
cile the  testimony  of  conflicting  witnesses 
If  they  could  without  Imputing  perjury  to 
any  of  them,  and  that  they  should  find  a 
verdict  according  to  the  preponderance  of 
the  evidence. 

In  White  v.  Fulton,  68  6a.  513,  the  trial 
Judge  stated  to  the  Jury  substantially  the 
language  above  quoted,  that  if  the  Jury 
would  follow  the  rule  as  to  the  preponder- 
ance of  the  testimony,  and  would  endeavor 
to  reconcile  the  testimony  of  witnesses,  there 
would  never  be  a  necessity  for  mistrials,  and 
that  there  had  been  no  mistrial  In  his  cir- 
cuit for  three  years.  The  court  held  that 
this  was  no  invasion  of  the  province  of  the 
Jury,  but  disapproved  the  remarks  on  the 
subject  of  mistrials,  and  used  the  follow- 
ing language:  "Under  our  view  the  court 
should  abstain  from  making  any  remarks  to 
a  Jury  that  would  bear  even  the  semblance 
of  coercion  to  secure  a  result  Juries  should 
be  left  free  to  act  without  any  real  or  seem- 
ing coercion  on  the  part  of  the  court,  and 
the  verdict  should,  as  to  the  facts,  be  the 


result  of  their  own  free  and  voluntary  ac- 
tion." 

In  6olatt  V.  State,  130  6a.  18,  00  S.  B. 
107,  after  the  Jury  had  been  deliberating  for 
some  time,  the  Judge  had  them  brought  into 
the  courtroom  and  asked  them  if  they  had 
agreed  on  a  verdict,  and,  upon  being  an- 
swered in  the  negative,  stated  to  them  that 
"it  was  their  duty  to  agree  in  the  case; 
that  it  had  been  fairly  submitted  to  their 
consideration;  that  no  Juror  should  "stick 
out"  in  a  spirit  of  stubbornness;  that  it  was 
no  credit  to  a  Juror  to  do  that;  but  that  if 
any  Juror  had  honest,  abiding  convictions 
which  he  found  it  Impossible  to  reconcile, 
after  due  consultation  with  the  other  Jurors, 
let  him  stand  by  them;  and  that  it  was  the 
duty  of  the  Jurors  to  confer  together  and 
make  an  honest  effort  to  agree.  A  majority 
of  the  court  held  that  this  language  was 
very  near  the  limit,  or  quite  to  the  limit,  of 
what  is  permissible,  and  indicated  that  if 
the  case  was  one  of  conflicting  evidence  or 
closely  contested  issues  of  fbct,  or  of  cir- 
cumstantial evidence,  or  if  there  was  any 
error  in  the  charge  or  rulings  of  the  court 
on  other  subjects,  it  would  grant  another 
trial  on  account  of  the  use  of  this  language; 
but  they  declined  to  do  so,  because  "the  case 
before  us  is  one  of  shodcing  murder,  with 
no  conflict  in  the  evidence,  and  no  apparent 
ground  for  palliation."  Justices  Atkinson 
and  Holden,  however,  held  that  this  lan- 
guage  was  improper  and  was  reversible  er> 
ror,  and  that  it  "was  of  such  a  character  as 
to  mislead  the  Jury  as  to  their  duty  and 
press-  them  too  hard  toward  the  finding  of 
a  verdict." 

In  the  case  of  Ball  v.  State,  0  6a.  App. 
162,  70  S.  E.  888,  this  court  held  that  the 
principle  that  a  verdict  must  be  the  unani- 
mous conviction  of  all  the  Jurors  was  im* 
bedded  in  the  Jurisprudence  of  this  state, 
and  this  unanimity  must  be  the  voluntary 
conclusion  of  the  Jurors,  uninfluenced  by 
any  instruction  or  suggestion  from  the  Jud^ 
that  might  induce  one  Juror  to  surrender  his 
individual  conviction  of  the  truth,  and  to 
accept  the  opinion  of  the  other  jurors.  In 
the  Ball  Case  a  majority  of  the  court  held 
that  it  was  of  doubtful  propriety  for  the 
trial  Judge  ever  to  inquire  how  the  Jury 
stands  numerically,  and  that  it  was  pre- 
sumptively hurtful  to  the  defendant  for  the 
Judge,  on  information  that  the  Jury  stood 
eleven  to  one,  even  remotely  to  suggest  to 
the  one  Juror  that  he  ought  to  surrender  his 
convictions  to  that  of  the  majority.  The 
language  used  by  the  trial  Judge  to  the  Jury 
in  the  Ball  Case  was  that:  "Usually,  where 
the  Jury  stands  eleven  to  one,  the  one  Ju- 
ror comes  to  the  eleven;  but  of  course,  you 
must  be  guided  by  your  own  consciences, 
as  the  one  might  be  right  and  the  eleven 
wrong."  In  that  case  the  majority  of  the 
court  entertaining  the  view  that  the  evi- 
dence was  doubtful  as  to  the  identity  of 
the  accused  as  being  the  guilty  party,  re* 
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versed  the  Jadgment  refusing  a  new  trial, 
because  of  the  language  used  by  the  Judge 
to  the  Jury,  stating,  however,  that  they 
would  not  do  so  for  this  error  if  the  evi- 
dence had  demanded  the  verdict 

We  apprehend  that  there  can  be  little 
doubt  of  the  soundness  of  the  general  rule 
stated  In  the  foregoing  opinions.  Doubt  aris- 
es only  on  the  application  of  the  rule  to  the 
particular  facts.  In  the  light  of  the  general 
rule  and  of  analogous  cases  decided  by  our 
Supreme  Court  herein  cited,  and  in  view  of 
the  fact  that  the  evidence  in  this  case  was 
almost  equally  balanced  between  the  plain- 
tiff and  the  defendant,  and  that  a  verdict 
would  have  been  authorized  for  either  par- 
ty, we  are  constrained  to  grant  another  tri- 
al, because  of  the  presumptively  harmful 
character  of  the  language  used  by  the  Judge 
to  the  Jury.  The  defendant  In  error  relies 
upon  the  case  of  Winn  v.  Ingram,  2  Ga.  App. 
757,  59  S.  £.  7.  An  examination  of  the  lan- 
guage used  by  the  trial  Judge  in  that  case 
does  not  disclose  any  material  variance  from 
that  used  by  the  trial  Judge  in  the  present 
case.  In  so  far,  however,  as  the  opinion  in 
the  case  of  Winn  v.  Ingram,  supra.  Is  In 
conflict  with  the  views  here  expressed,  that 
case  is  overruled. 

Judgment  reversed. 

(10  Oa.  App.  496) 

W.  W.  8TOVALL  CO.  v.  W.  B.  SHEP- 
HERD CO.     (No.  3,664.) 

(Court  of  Appeals  of  Georgia.    Feb.  12, 1912.) 

(8yUahu$  by  the  Court.) 

1»  Fraudulent  Conveyances  (|  47*)  — 
Transactions  Invalid— Sales  in  Bulk— 
General  Settlement  with  Cbeditob. 
The  purpose  of  the  act  approved  August 
17,  1903  (CivU  Code  of  1910,  |  8226  et  seq.), 
regulating  the  sale  of  "'goods,  wares,  and  mer- 
chandise in  bulk,*'  was  to  protect  creditors 
against  fraudulent  sales  by  debtors.  It  has 
no  application  to  a  general  settlement  made  by 
a  debtor  with  creditors,  where,  by  the  terms  of 
the  settlement,  all  the  creditors  agree  that  the 
debtor's  stock  of  goods,  wares,  and  merchandise 
shall  be  turned  over  to  a  tnird  person,  who 
shall  sell  the  same  solely  for  the  benefit  of  the 
creditors,  and  where  the  third  person,  in  pur- 
suance or  the  common  agreement,  does  self  the 
stock  in  bulk  and  pays  oVer  to  the  creditors,  ac- 
cording to  the  agreed  pro  rata,  all  the  proceeds 
«f  the  sale. 

[Ed.  Note.~For  other  oases,  see  Fraudulent 
Conveyances,  Dec  Dig.  t  47.*] 

2.  Compositions  with  Cbeditobs  (|  20*)— 
Effect  of  Aobeement— Estoppel. 

Where  a  creditor  had  consented  to  the 
agreement  set  out  in  the  above  headnote,  and 
actually  aided  the  common  agent  of  the  debtor 
and  creditors  in  making  the  sale  of  the  debtor's 
stock  of  goods  in  bulk  for  the  purpose  of  car- 
rjring  out  the  agreement,  he  could  not,  after  the 
sale  had  been  made,  but  before  the  money  aris- 
ing therefrom  had  been  paid  over  by  the  pur- 
chaser to  the  common  agent  and  distributed  to 
the  creditors,  recede  from  the  agreement  and, 
by  process  of  garnisliment,  subject  to  the  pay- 
ment of  his  debt  any  part  of  the  proceeds  of  the 
sale  in  the  hands  of  the  purchaser.    The  doc- 


trine of  estoppel  would  apply  and  forbid  the 
dissatisfied  creditor  from  in  any  manner  inter- 
fering with  or  preventing  the  consummation  of 
the  agreement  to  which  he  had  been  a  consent- 
ing party. 

[Ekl.  Note. — For  other  cases,  see  Composi- 
tions with  Creditors,  Dec  Dig.  |  2a*] 

3.  Objections  to  Constitutionality— Deci- 
sion Not  Necessabt  —  Fobmeb  Decisions 
contbollino. 

A  decision  upon  the  constitutional  objec- 
tions raised  to  the  act  of  1903  (Acts  1903^  p. 
92)  is  not  necessary  to  an  adjudication  of  the 
case,  and,  l)e8ides.  Is  fully  controlled  by  the 
previous  ruling  of  the  Supreme  Court '  in 
Jaques  &  Tinsley  Co.  v.  Carstarphen  Ware- 
house Co.,  131  Ga.  1,  62  a  B.  82. 

Error  from  Cit7  Court  of  Madlaon;  K.  S. 
Anderson,  Judge. 

Action  by  the  W.  W.  Stovall  Company 
against  the  Anderson  Dry  Goods  Company 
and  another  defendant  and  the  W.  B.  Shep- 
herd Company,  garnishee.  Judgment  for  gar- 
nishee, and  i^intiff  excepts.    Afltoned. 

The  evidence  necessary  to  illustrate  the 
decision  of  the  questions  raised  Is  in  sub- 
stance as  follows:  The  Anderson  Dry  Goods 
Company  was  Insolvent  By  consent  of  Its 
creditors  E.  W.  Butler  took  charge  of  its 
stock  of  goods,  and,  after  notice  to  all  the 
creditors  and  by  their  consent,  sold  the  stock 
of  goods  to  W.  EL  Shepherd  Company,  which 
paid  the  purchase  price  to  Butler;  and  he 
disbursed  it,  according  to  an  agreed  pro  rata, 
among  the  creditors.  After  the  consumma- 
tion of  the  sale,  but  before  the  payment  of 
the  money  to  the  creditors,  W.  W.  Stovall 
Company  declined  to  abide  by  the  agreement 
which  it  had  made  with  the  other  creditors 
to  accept  25  cents  in  the  dollar  of  the  pro- 
ceeds of  the  sale  in  settlement  of  its  debt,  and 
brought  suit  against  the  Anderson  Dry  Goods 
Company  and  Mrs.  Anderson,  claiming  that 
she  was  a  member  of  the  partnership,  and 
had  summons  of  garnishment  served  upon  W. 
W.  Shepherd  Company.  Before  the  summons 
of  garnishment  was  served,  the  garnishee  had 
paid  over  the  money  to  B.  W.  Butler  for  dis- 
bursement to  the  creditors  of  the  Anderson 
Dry  Goods  Company  and  had  resold  all  the 
goods,  and  the  answer  to  the  summons  of 
garnishment  set  up  these  facts.  On  proof  of 
these  facts,  the  court  directed  a  verdict  in 
favor  of  the  garnishee  on  a  traverse  filed  to 
the  garnishee's  answer,  and  this  judgment 
is  excepted  to. 

M.  O.  Few  and  Wm.  H.  Fleming,  for  plain- 
tiff in  error.  SamL  H.  Sibley,  for  defendant 
in  error. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  [1]  1.  It  will  be  seen  from  the  evi- 
dence as  above  stated  that  the  Anderson  Dry 
Goods  Company  was  no  party  to  the  sale  of 
its  stock  of  goods  to  Shepherd  Company; 
that  this  sale  was  made  by  Butler  acting  for 
the  creditors,  and  by  the  consent  of  all  the 
creditors  for   the  purpose  of  carrying  out 
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their  agreement  In  the  premises.  The  Ander- 
son Dry  Goods  Company  was  not  to  receive 
any  par£  of  the  proceeds  from  the  sale  of 
Its  stock  of  goods,  and  did  not  In  fact  receive 
$1  of  the  money.  It  was  all  paid  by  Shep- 
herd Company  to  Butler,  and  he  prorated  it 
according  to  the  agreement  made  with  and 
between  the  creditors.  Stovall  Company 
agreed  with  the  other  creditors  of  the  Ander- 
son Dry  Goods  Company  to  accept  25  cents 
in  the  dollar  from  the  proceeds  of  the  sale 
in  settlement  of  its  debt  against  the  Ander- 
son Dry  Goods  Company,  and  not  only  knew 
of  the  sale  which  Butler  made  to  Shepherd 
Company  of  the  stock  of  goods,  bat  assisted 
him  in  making  the  sale.  Stovall  Company  took 
no  steps  to  stop  the  sale,  and  did  not  actual- 
ly object  to  its  consummation  by  Butler,  but, 
after  the  sale,  refused  to  stand  by  the  agree- 
ment as  to  the  general  settlement  These 
facts  being  true,  under  the  general  rule  of 
law  applicable  to  cases  of  garnishment,  there 
could  not  have  been  a  recovery  against  the 
garnishee,  for  Stoval  Company,  as  a  creditor, 
could  only  enforce  against  Shepherd  Com- 
pany, as  garnishee,  such  rights  as  the  An- 
derson Dry  Goods  Company  had  against 
'Shepherd  Company;  and  certainly  the  An- 
derson Dry  Goods  Company  had  no  claim 
against  Shepherd  Company  except  for  the  25 
cents  in  the  dollar  which  the  creditors  had 
consented  to  accept  under  the  agreement  in 
pursuance  of  which  Anderson  Dry  Goods 
Company  had  turned  over  the  stock  of  goods 
to  Butler  as  agent  and  representative  of  the 
creditors.  And,  besides,  according  to  the 
undisputed  evidence,  all  the  money  which 
Shepherd  Company  had  agreed  to  pay  for  the 
stock  had  been  paid  to  Butler  before  sum- 
mons of  garnishment  was  served. 

It  Is  said,  however,  that  the  sale  was 
fraudulent  as  to  the  creditors  under  the  act 
of  1903  (avil  Code  of  1910,  §S  3226,  3227, 
3228),  and  that  the  garnishee  was  liable,  al- 
though it  had  paid  out  the  funds.  The  general 
rule  is,  as  above  stated,  that  the  garnishee's 
liability  to  the  creditor  of  the  principal  de- 
fendant is  conditioned  upon  his  liability  to 
the  latter.  In  other  words,  a  creditor  can- 
not reach  by  garnishment  process  any  assets 
which  his  debtor  could  not  recover  from  the 
garnishee.  In  Jaques  &  Tlnsley  Co.  v.  Car- 
starphen  Warehouse  Co.,  131  Ga.  1,  62  S.  E. 
82,  the  exception  to  this  rule  is  said  to  be 
where  the  garnishee  is  in  possession  of  the 
effects  of  the  defendant  under  a  transfer 
fraudulent  as  to  his  creditors.  "In  such  a 
case,  though  the  defendant  can  maintain  no 
action  against  the  garnishee,  yet  a  creditor 
of  the  defendant  may  subject  the  effects  In 
the  garnishee's  hands  by  garnishment"  And 
it  is  insisted  that,  as  the  sale  of  the  stock  of 
goods  belonging  to  the  Anderson  Dry  Goods 
Company  was  "in  bulk,"  it  was  void  for 
want  of  compliance  with  the  act  of  1903, 
supra,  and  therefore  Shepherd  Company  was 
liable  as  garnishee.  The  act  of  1903  refer- 
red to,  being  in  derogation  of  the  common 


law,  is  to  be  strictly  construed,  and  is  appli- 
cable only  to  cases  which  f&ll  clearly  within 
its  purview.  Taylor  v.  Folds,  2  Ga.  App. 
453,  58  S.  E.  683;  Cooney  v.  Sweat  133  Ga. 
511,  66  8.  E.  257,  25  L.  R.  A.  (N.  S.)  758. 
The  purpose  of  the  Legislature  In  the  enact- 
ment stated  was  to  protect  creditors  against 
a  class  of  sales  frequently  fraudulent  which 
left  the  creditors  of  the  vendor  without  any 
assets  with  which  to  pay  his  debts;  or,  as 
expressed  in  the  case  of  Cooney  v.  Sweat 
supra:  *'When  merchants  sell  their  entire 
stock  of  goods  to  one  person,  without  notice 
of  any  kind  to  their  creditors,  a  fraud  is  fre- 
quently perpetrated  upon  the  creditors;  and 
it  was  the  intention  of  the  Legislature  to  af- 
ford a  remedy  to  the  victims  of  these  fraud- 
ulent sales."  The  evil  sought  to  be  reme- 
died was  the  prevention  of  sales  by  debtors 
of  their  stock  in  bulk,  thus  depriving  cred- 
itors of  assets  or  property  out  of  which  to 
make  their  claims.  The  statute  is  aimed  at 
the  fraudulent  conduct  of  the  debtor  as  a 
vendor.  It  has  no  application  whatever  to 
an  honest  bona  flde  arrangement  on  the 
part  of  the  creditors  with  the  debtor  to  pro- 
tect themselves  by  agreeing  to  a  comiwsl- 
tion  of  their  debts,  or  to  an  honest  assign- 
ment on  the  part  of  the  debtor  for  the  ben- 
efit of  his  creditors.  Under  the  facts  of  the 
present  case,  the  Anderson  Dry  Croods  Com- 
pany did  not  make  the  sale  of  its  stock  of 
goods  in  bulk  to  Shepherd  Company.  By 
agreement  of  all  the  creditors  It  consented 
that  Butler,  acting  for  the  creditors,  and  in 
a  sense  for  th^  debtor,  should  make  the  sale 
of  the  debtor's  stock  to  Shepherd  Company. 
So  far  as  Shepherd  Company,  the  garnishee, 
knew,  Butler  was  alone  the  vendor.  The 
Shepherd  Company  dealt  with  him  alone. 
There  is  no  evidence  that  he  owed  any  one, 
and,  as  Shepherd  Company,  in  the  rOle  of  pur- 
chaser, dealt  exclusively  with  him,  there  was 
no  creditor  to  be  notified  of  the  sale.  But 
even  if  the  Anderson  Dry  Goods  Company  is 
regarded  as  a  vendor,  although  unknown  to 
the  Shepherd  Company  as  a  purchaser,  the 
case  is  not  within  the  terms  of  the  statute 
that  "it  shall  be  the  duty  of  every  person 
who  shall  bargain  for  or  purchase  any  stock 
of  goods,  wares,  or  merchandise  in  bulk,  for 
cash  or  credit  before  paying  or  delivering  to 
the  vendor  any  part  of  the  purchase  price 
therefor,  to  demand  and  receive  from  the 
vendor  thereof  •  •  •  a  written  state- 
ment under  oath  of  the  names  and  addresses 
of  all  the  creditors  of  said  vendor,"  etc  Civ- 
il Code  1910,  S  3226.  And  in  section  8228  it 
is  provided  that:  "Whenever  any  person 
shall  purchase  any  stock  of  goods,  wares,  or 
merchandise  in  bulk,  and  shall  pay  the  price 
or  any  part  thereof,  or  execute  or  deliver, 
to  the  vendor  thereof  •  •  •  any  prom- 
issory note  or  other  evidence  of  indebtedness 
for  said  purchase  price,"  without  complying 
with  the  act  "such  sale  or  transfer  shall  as 
to  any  and  all  creditors  of  the  vendor,  be 
conclusively    presumed    to    be    fraudulent" 
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Under  the  fftcts  of  this  case  no  part  of  the 
purchase  price  was  to  be  paid  to  the  An- 
derson Dry  Goods  Company,  or  was  in  fact 
ever  paid  to  it  as  a  vendor,  and  it  is  undis- 
puted that  there  was  no  collusion  between 
any  creditor  and  the  debtor.  The  purchase 
price  was  paid  to  the  creditors  of  the  Ander- 
son Dry  Goods  Company  who  were  enti- 
tled to  receive  it  under  the  agreement  made 
by  them  as  to  a  general  settlement.  To  hold 
that  a  sale  thus  made  was  within  the  terms 
of  the  act  would  be  equivalent  to  holding 
that  a  sale  made  substantially  by  creditors, 
where  they  had  actually  received  the  pro- 
ceeds of  the  sale  of  the  stock  of  goods,  would 
be  in  conflict  with  the  only  purpose  of  the 
act — ^to  protect  creditors — and  this,  too,  at 
the  instance  of  one  of  the  creditors  who  had 
agreed  with  all  the  other  creditors  as  to  the 
terms  of  settlement  with  the  debtor,  and  who 
had  actively  co-operated  in  carrying  out 
these  terms.  As  stated,  the  purpose  of  the 
act  is  to  protect  creditors  from  fraudulent 
sales  of  debtors,  and  not  to  prevent  credi- 
tors from  making  a  general  settlement  with 
their  debtors,  nor  to  protect  one  creditor  at 
the  expense  of  all  the  other  creditors.  Such 
construction  of  the  act  would  render  void 
any  bona  fide  general  settlement  of  credi- 
tors with  their  debtors,  and  would  make  in- 
valid any  lawful  assignment  made  by  a  mer- 
chant of  all  of  his  assets  in  good  faith  for 
the  benefit  of  his  creditors. 

[2]  2.  Besides,  we  think  that  Stovall  Com- 
pany by  every  principle  of  estoppel  was  pre- 
cluded from  setting  aside  the  sale  made  by 
Butler  to  Shepherd  Company,  or  from  break- 
ing up  the  general  settlement  with  the  cred- 
itors. It  had  agreed  to  the  sale.  According 
to  the  evidence,  it  had  aided  Butler  in  mak- 
ing the  sale  as  the  representative  of  all  the 
creditors.  It  had  agreed  to  accept  25  cents 
in  the  dollar  in  settlement  of  its  claim 
against  the  Anderson  Dry  Goods  Company, 
and  had  also  agreed  that  the  sale  should  be 
made  of  the  stock  of  goods  through  Butler 
to  the  Shepherd  Company,  and  should  mu- 
tually bind  all  the  creditors.  One  creditor 
<M>uld  not,  in  the  absence  of  fraud  or  mistake, 
recede  from  this  agreement  to  the  injury  of 
other  creditors,  or  for  the  purpose  of  break- 
ing up  the  arrangement  which  had  been  ac- 
cepted and  agreed  to  by  all  of  them.  Stew- 
art V.  Langston,  103  Ga.  290,  30  S.  E.  35.  To 
permit  Stovall  Company,  after  entering  into 
the  agreement,  to'  recede  from  it,  would  not 
only  injure  the  othejr  creditors  by  breaking 
up  the  settlement,  which  was  presumably  to 
their  interest,  but  would  probably  leave  But- 
ler* who  represented  Stovall  Company  and  the 
other  creditors,  under  some  legal  obligation  to 
Shepherd  Company  and  it  certainly  would  be 
inequitable  and  unfair  to  Butler  to  permit 
Stovall  Company  to  leave  him  in  this  i)osition 
after  having  agreed  to  the  entire  transaction 
and  aided  him  in  making  the  sale  of  the 


goods  to  Shepherd  Company.  It  would  be 
equally  unfair  to  Shepherd  Company  to  re- 
quire it  to  pay  in  full  as  garnishee  the  debt 
of  Stovall  Company  against  the  Anderson 
Dry  Goods  Company  in  view  of  the  fact  that 
Stovall  Company  had  been  instrumental  in 
Inducing  Shepherd  Company  to  buy  the  stock 
of  goods.  The  doctrine  of  estoppel  is  fuUy 
applicable  to  the  facts  of  this  case.  Civil 
Code  1010,  S  5736. 

[3]  3.  The  views  entertained  as  above  ex- 
pressed render  immaterial  the  objections 
raised  to  the  constitutionality  of  the  act  of 
1903.    Civil  Code  1910,  |  3226  et  seq. 

Besides,  this  court  has  previously  certifi^ 
to  the  Supreme  Court  the  same  constitu- 
tional objection,  and  the  act  has  been  fully 
sustained  (Jaques  &  Tinsley  v.  Carstarphen, 
131  Ga.  1,  62  S.  B.  82),  and  there  is  noth- 
ing in  the  decision  in  tiie  Supreme  Court  of 
the  United  States  in  the  case  of  Bailey  v. 
Alabama,  219  U.  S.  239,  31  Sup.  Ct  145,  55 
L.  Ed.  191,  which  contravenes  the  ruling  of 
the  Supreme  Court  of  this  state  in  upholding 
the  act  in  question. 

Judgment  affirmed. 


(10  Oa.  App.  681) 

SOUTHBBN  BY.  CO.  et  al.  v.  PABHAM. 

(No.  8,704.) 

(Court  of  Appeals  of  Georgia.    Feb.  12,  1912.) 

(Syllahua  hy  the  Court.) 

1.  Cabbixbs  (f  347*)— Injury  to  Pabsenoeb 

AUQHTING  FROM  MOVING  TRAIN. 

It  is  not  negligence  as  a  matter  of  law  to 
leave  a  moving  train,  unless  it  clearly  appears 
that  the  danger  in  attempting  to  do  so  is  ob- 
vious to  a  person  of  common  prudence  and  ordi- 
nary intelhgence;  and  whether  the  attempt  to 
^et  off,  or  the  alighting  from  a  moving  train, 
18  negligence,  is  generally  a  question  of  fact 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  fi  1346-1397;   Dec.  Dig.  |  347.*] 

2.  Carriers  (|  304*)— Licenses— Persons  Ao- 

COMPANTING     PASSENGERS  —  DUTT     OF    E5M- 

VLorta. 

One  who  goes  upon  a  train  for  the  pnr- 
pose  of  assisting  a  lady  and  her  young  children, 
who  intend  to  become  passengers  thereon,  is  in 
no  sense  a  trespasser,  but  a  licensee;  and 
when  his  presence  thereon  and  his  purpose  to 
get  off  become  known  to  the  employes  of  the 
railroad  company  in  charge  of  the  train,  he  is 
entitled  to  the  duty  of  ordinary  diligence  on 
their  part 

[Bd.  Note. — For  other  cases,  see  Carriers. 
Cent  Dig.  §§  1104,  1110-U14;  Dec.  Dig.  ( 
304.*] 

3.   EVIDENCB     (I     572*)— EZFXBTS  — IKFBAOH- 
ICENT. 

A  witness  who  testifies  as  a  medical  ex- 
pert cannot  be  impeached  by  showing  that  in 
other  cases  he  had  made  mistakes  in  his  diag- 
nosis. Testimony  as  to  his  general  reputation, 
and  not  as  to  his  success  or  failure  in  special 
cases,  is  admissible  for  the  purpose  of  im- 
peachment. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2395-2398;  Dec.  Dig.  §  572.*] 
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4^  Tbial    (I    251*)  —  Appeai.    and   Ebbob 

(I  1066*)— HaBMLBSS  B2BB0B— Inbtbuotiokb 

—Application  to  Issues. 

The  trial  judge  should  only  charge  princi- 
ples of  law  applicable  to  the  issues  made  by 
the  pleadings  and  evidence;  but  where  the 
judge  charged  a  correct  abstract  principle  of 
law,  not  required  by  the  pleadings,  but  injected 
into  the  case  by  the  defendant,  on  which  evi- 
dence had  been  introduced  by  both  sides  with- 
out objection,  and  in  this  connection  distinctly 
instructed  the  jurv  that  the  plaintiff  could  only 
recover  on  the  allegations  of  the  petition,  the 
error  was  immaterial  and  harmless. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  If  587-^95;  Dec.  Dig.  §251^  Appeal  and 
Error,  Cent.  Dig.  |  4220;   Dec  Dig.  |  1066.*] 

G.  Tbial  (9  256*)— Inbtbuotions— Requbsti 

—Necessity. 

In  a  suit  brought  against  a  railroad  com- 
pany to  recover  damages  for  personal  injuries 
caused  by  the  running  of  its  ''locomotives  or 
cars,"  where  an  employ^  was  joined  as  code- 
fendant,  it  was  not  erroneous  for  the  trial  judge 
to  charge  the  jury  on  the  statutory  presump- 
tion against  the  railroad  company,  and  to  fail 
to  charge  that  such  statutory  presumption  did 
not  arise  against  the  individual  codefendant,  in 
the  absence  of  a  specific  timely  request  to 
do  so. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  If  628-641;   Dec.  Dig.  |  256.*] 

6.  Damages   (|  205*)  —  Assessment^Delib- 
ebations  of  jubt. 

As  a  general  rule  no  exact  method  of 
measuring  dama|;es  is  laid  down.  In  cases  of 
permanent  injuries  the  jury  may,  but  are  not 
compelled  to.  adopt  and  use  the  mortality  tables 
as  a  basis  of  calculation.  The  jury  should  give 
such  compensation  by  their  verdict  as  would  be 
just  and  reasonable  to  both  parties,  and  in  ar- 
riving at  this  standard  may  consider  the  evi- 
dence on  the  subject  in  the  light  of  experience 
and  common  sense. 

[Ed.  Note.->For  other  cases,  see  Damages, 
Gent  Dig.  {  530;    Dec  Dig.  (  205.*] 

7.  Tbial  (I    247*)  —  Instbuctions  —  Gobbeo- 

TION  BT  JUDGE. 

Trial  courts  have  not  only  the  right,  but 
it  is  their  duty,  to  correct  any  erroneous  in- 
structions, and  court  and  counsel  should  co- 
operate to  prevent  injustice  through  erroneous 
Instructions.  It  cannot  be  erroneous  for  the 
court,  after  having  charged  the  jury,  to  call 
attention  to  certain  parts  of  the  charge  as  in- 
correct and  to  withdraw  them  from  their  con- 
sideration. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Diig.  I  568;    Dec  Dig.  |  247.*] 

&  Evidence   (I  127*)— Res  Gest<s— Excla- 
mations OF  Pain— Admissibility. 

Testimony  as  to  involuntary  exclamations 
manifesting  the  existence  of  pain  is  admissible. 
Such  exclamations  are  symptomatic,  a  part  of 
the  res  gestie,  and  not  self-serving  declarations, 
and  the  evidence  relied  upon  to  prove  them  is 
not  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Gent  Dig.  ||  377-^82;   Dec  Dig.  {  127.*] 

9.  Gabbiebs  (I  318*)— iNJUBiEs  TO  Passen- 
OBBS— Evidence. 

No  material  error  of  law  appears,  and  the 
evidence  supports  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Garriers. 
Dec  Dig»  I  3ia*] 

Error  from  Glty  Gonrt  of  Elberton;  D. 
W.  Meadow,  Judge. 

Action  by  Q.  W.  J.  Parham  against  the 
Southern    Railway    Gompany   and   another. 


Jn6gmeDt  for  plalntlft,  and  defendants  bring 
error.     Affirmed. 

Thofl.  J.  Brown  and  A.  G.  &  Julian  Me- 
Gnrry,  for  plaintiffs  In  error.  Smith,  Hast- 
ings &  Ransom,  for  defendant  in  error. 

HILL,  G.  J.  Parham  sued  the  Sontbem 
Railway  Gompany,  Joining  as  codefendant 
the  conductor  of  the  train,  and  recovered  a 
verdict  for  $3,750.  Tbe  defendants'  motion 
for  a  new  trial  was  overruled,  and  the  case 
is  here  for  review. 

The  evidence  in  behalf  of  the  plaintiff  is 
in  substance  as  follows:  On  the  date  alleg- 
ed in  the  petition  the  plaintiff  went  to  the 
depot  of  the  railway  company  at  Dewy- 
rose,  a  station  in  Elbert  county,  for  the 
purpose  -  of  assisting  a  lady  and  her  two 
little  children,  who  intended  to  take  passage 
on  the  train.  It  was  night,  and  one  of  the 
children  was  asleep,  and  the  plaintiff  took 
tlie  child  in  his  arms  into  the  car.  The 
train  stopped  a  shorter  length  of  time  than 
usual,  and  before  the  plaintiff  could  place 
the  sleeping  child  on  a  seat  the  train,  start- 
ed,  although  the  plaintiff  acted  with  all 
possible  promptness.  When  the  train  start* 
ed,  the  plaintiff,  after  placing  the  diild  on 
a  seat,  hurried  to  the  platform  of  the  coach 
to  get  off.  A  negro  porter  of  the  railway 
company  was  standing  on  the  steps  of  the 
coach  from  which  the  plaintiff  expected  to 
alight,  and  was  blocking  the  steps,  so  that 
the  plaintiff  could  not  get  off  at  that  point 
The  conductor  of  the  train,  the  individual 
defendant  in  the  case,  cursed  the  porter  for 
blocking  the  steps,  and  called  to  the  plaintiff 
to  cross  over  to  the  platform  of  the  next 
coach  and  to  leave  the  train  from  that' 
point  At  the  depot  at  Dewyroee  there 
was  no  wood  platform,  but  the  ground  be- 
tween the  adjoining  tracks  was  leveled  up 
even  with  the  rails,  forming  a  smooth  dirt 
landing,  extending  a  little  on  each  side  of 
the  depot.  Beyond  this  dirt  landing  in  the 
direction  in  which  the  train  was  going  there 
was  a  ditch  on  each  side  of  the  railroad* 
and  an  embankment  across  the  ditch.  The 
plaintiff  attempted  to  leave  the  train  under 
the  direction  of  the  conductor  and  at  the 
point  where  the  conductor  directed  him  to 
get  off.  It  was  dark  at  the  tlme^  and  the 
plaintiff  could  not  see  that  the  train  had 
passed  the  dirt  platform,  and  could  not  tell 
the  speed  that  the  train  had  acquired.  He 
relied  upon  the  directions  given  to  him  by  the 
conductor,  assuming,  because  of  such  direc- 
tions, that  it  was  safe  to  leave  the  train  at 
that  point  The  train  had  passed  the  dirt 
platform  above  described,  and  was  running 
faster  than  the  plaintiff  had  supposed.  The 
train  was  behind  time,  was  a  light  train, 
consisting  of  only  two  coaches  and  an  en- 
gine, and  because  of  being  behind  in  its 
schedule  acquired  considerable  speed  in  a 


•For  other  cases  see  same  to&ic  and  section  NUMBER  in  Dec.  Dig.  4b  Am.  Dig.  Key  No.  Series  A  Rep'r  indexes 
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short  space  of  time  and  could  move  yery 
mach  farther  than  an  ordinary  railroad 
train  in  «the  time  taken  by  the  plaint. 
When  the  plaintiff  attempted  to  alight  he 
stepped  into  the  ditch  above  referred  to, 
and  because  of  so  stepping  into  the  ditch, 
and  because  of  the  speed  of  the  train,  was 
given  a  violent  wrench,  and  was  thrown 
against  the  embankment,  and  received  the 
Injuries  stated  in  the  petition,  and  for 
which  he  sought  to  recover  damages. 

The  evidence  of  the  defendant  conflicts 
sharply  with  the  evidence  of  the  plaintiff, 
both  as  to  how  the  accident  occurred  ^nd  as 
to  the  extent  of  the  injuries  received.  The 
conductor  testified  that  he  did  not  see  the 
plaintiff,  did  not  know  that  he  had  gotten  on 
the  train  for  the  purpose  of  assisting  pas- 
sengers, did  not  give  the  plaintiff  any  direc- 
tion to  cross  from  the  platform  of  one  coach 
to  the  platform  of  another,  or  to  get  off  at 
that  point,  and  did  not  curse  the  negro  porter, 
and,  in  short,  contradicted  every  statement 
made  by  the  plaintiff  as  to  the  manner  in 
which  he  had  received  his  injuries,  and  also 
denied  the  existence  of  any  ditch  at  that 
place,  and  said  that  the  train  had  stopped 
an  unusual  length  of  time  that  night  at  Dewy- 
rose,  and  that  the  plaintiff  had  ample  time 
in  which  to  go  Into  the  coach  and  get  off 
without  injury  by  the  exercise  of  ordinary 
diligence.  The  conductor's  evidence  is  cor- 
roborated by  other  employes  of  the  defend- 
ant 

According  to  the  evidence  of  the  plaintlfT, 
and  expert  testimony  in  his  behalf,  be  receiv- 
ed very  severe  and  probably  permanent  Inju- 
ries. According  to  the  testimony  for  the  de- 
fendant, both  lay  and  expert,  he  received 
very  slight,  if  any,  Injuries.  This  court  will 
not  discuss  the  evidence,  except  as  it  may 
be  necessary  to  do  so  to  illustrate  the  deci- 
sions on  special  assignments  of  errors  of  law. 
The  verdict  of  the  jury  settles  the  conflicts 
in  the  evidence,  and  so  far  as  this  court  is 
concerned  establishes  the  truth  of  the  tes- 
timony in  behalf  of  the  plaintiff,  not  only  as 
to  the  manner  in  which  he  was  injured,  but 
also  as  to  the  extent  of  his  injuries,  and  un- 
less the  trial  judge  committed  a  material  er* 
ror  on  some  question  of  law,  which  was  pre- 
sumptively prejudicial  to  the  defendant,  the 
verdict  will  not  be  disturbed. 

[1]  1.  It  is  insisted  by  the  plaintiff  in  er- 
ror that,  even  conceding  the  truth  of  the  evi- 
dence in  behalf  of  the  plaintiff,  the  verdict  is 
contrary  to  law,  because  it  shows  such  negli- 
gence on  his  part  as  would  preclude  him 
from  a  recovery ;  that  his  act  in  getting  off 
a  moving  train  in  the  dark  was  bo  obviously 
dangerous  that  he  was  not  relieved  from 
negligence  in  attempting  to  do  so,  even  un- 
der the  directions  given  him  by  the  con- 
ductor. It  is  contended  that  to  get  off  a 
moving  train  in  the  dark,  and  at  a  place 
other  than  the  platform  or  regular  place  of 
getting  off,  is  per  se  such  an  act  of  negligence 
as  would  in  any  event  prevent  a  recovery. 


Many  cases  are  cited  from  the  Supreme  Qourt 
of  this  state  In  the  elaborate  brief  of  counsel 
for  plaintiff  in  error  which  it  is  claimed  sus- 
tain this  view  of  the  law,  some  of  them  be- 
ing ^ones  V.  Georgia,  Carolina  &  Northern 
Ry.  Co.,  108  Oa.  570,  29  S.  E.  927,  Bamett 
V.  East  Tenn.,  Va.  &  Ga.  Ry.  Co.,  87  Ga.  766, 
13  8.  B.  904,  W.  &  A.  R.  Co.  v.  Earwood, 
104  Ga.  127,  29  S.  E.  913,  Whatley  v.  Macon 
&  Northern  Ry.  Co.,  104  Ga.  764,  30  S.  B. 
1003,  Roul  V.  East  Tenn.,  Va.  &  Ga.  Ry. 
Co.,  85  Ga.  197,  11  S.  E.  558,  and  many  oth- 
ers. It  would  be  unprofitable  to  consider 
each  one  of  these  cases.  It  is  sufficient  to 
say  that  we  have  examined  each  one,  and 
find  that  none  of  them  sustain  the  view 
urged  by  learned  counsel.  Nowhere  does  the 
Supreme  Court  lay  down  the  proposition  of 
law  that,  regardless  of  the  facts,  it  is  such 
negligence  on  the  part  of  a  passenger  or  li- 
censee to  leave  a  moving  train  as  would  pre- 
clude a  recovery.  The  question  of  negligence 
in  each  particular  case  is  one  of  fact,  which 
must  be  determined  by  the  jury  alone,  and 
the  court  cannot  as  a  matter  of  law  lay 
down  any  Inflexible  rule  on  the  subject 

[2]  In  the  present  case  the  negligence  on 
which  a  recovery  Is  predicated  is  the  negli- 
gence of  the  conductor  in  telling  the  plaintiff 
to  get  off  a  moving  train  under  the  circum- 
stances proved  by  the  plaintiff.  It  must  be 
remembered  in  this  connection  that,  while 
the  plaintiff  was  not  a  passenger,  neither 
was  he  a  trespasser.  He  was  lawfully  on  the 
train  for  the  purpose  of  assisting  a  woman 
with  two  infant  children,  who  were  passen- 
gers thereon.  Conceding  that  the  defendant 
was  under  no  duty  to  anticipate  his  presence 
on  the  train,  or  to  foresee  his  purpose  to 
leave  the  train,  yet  when  his  presence  and  his 
intention  became  known  to  the  employ6s  of 
the  defendant  company,  it  was  their  duty  to 
exercise  ordinary  care  to  prevent  his  injury. 
The  principles  of  law  embraced  In  the  fore- 
going statement  are  well  settled  by  repeated 
decisions  of  the  Supreme  Court  of  this  state. 
In  Suber  v.  G.  C.  &  N.  Ry.  Co.,  96  Ga.  42,  23 
S.  E.  387,  it  is  held  that  a  person  going  upon 
a  train  to  assist  his  sister  and  children,  who 
expected  to  become  passengers,  was  lawfully 
on  the  train,  and  when  his  presence  was 
Imown  was  entitled  to  the  duty  of  ordinary 
care  on  the  part  of  the  employ^  of  the  rail- 
way company.  And  in  the  case  of  Macon, 
Dublin  &  Savannah  R.  Co.  v.  Moore,  108  Ga. 
84,  33  S.  B.  889,  the  Suber  Case,  supra,  is 
cited  with  approval,  and  the  doctrine  reaf- 
firmed that  a  person  on  a  train  under  such 
circumstances  is  there  lawfully,  and  is  en- 
titled to  ordinary  care  by  the  employ^  of  the 
railway  company  when  his  presence  becomes 
Imown.  In  the  case  of  S.  A  L.  Ry.  Co.  v. 
Bradley,  125  Ga.  193,  54  S.  E.  69,  114  Am. 
St.  Rep.  196,  the  Suber  Case  is  again  ap- 
proved, and  the  doctrine  therein  stated  re- 
affirmed. These  decisions  establish  the  rule 
that  the  plaintiff  was  lawfully  upon  the 
train,  and  that,  when  the  conductor  dlscov- 


766 


73  SOUTHEASTERN  RBPOBTBB 


(Ga. 


ered  hlB  presence  and  his  purpose  to  leave 
tbe  train,  the  duty  of  exercising  ordinary 
care  devolved  upon  him  to  prevent  Injury  to 
the  plaintiff.  Whether  the  conductor  did  so 
under  the  facts  proved  In  behalf  of  the  plain- 
tiff was  a  question  for  the  determination  of 
the  Jury. 

Under  these  facts  It  was  the  province  of 
the  jury  to  say  whether  the  act  of  the  con- 
ductor In  directing  the  plaintiff  to  leave  the 
train  at  that  time  and  place  was  or  was  not 
an  act  of  negligence,  or  whether  under  the 
circumstances  the  danger  of  doing  so  was 
so  manifest  and  clear  that,  notwithstanding 
the  directions  of  the  conductor,  the  plain- 
tiff was  guilty  of  such  negligence  In  attempt- 
ing to  alight  at  that  time  and  place  as  would 
prevent  a  recovery.  If  the  conduct  of  the 
conductor  was  negligent,  and  If  the  obedience 
to  the  directions  of  the  conductor  was  not 
negligence  of  a  culpable  character,  then 
these  facts  under  the  law  would  have  au- 
thorized a  recovery.  This  proposition  Is 
conclusively  established  by  repeated  deci- 
sions of  the  Supreme  Court.  W.  &  A.  Ry.  Go. 
V.  Wilson,  71  Ga.  22;  Southwestern  R.  Co.. 
▼.  Singleton,  67  Ga.  306;  Coursey  v.  South- 
em  Ry.  Co.,  113  Ga.  297,  38  S.  E.  866.  In 
the  Coursey  Case  the  plaintiff  had  by  mis- 
take gotten  upon  the  wrong  train.  Upon  dis- 
covering that  fact  she  told  tlie  conductor  of 
her  mistake,  and  after  the  train  was  leaving 
she  was  directed  by  him  to  get  off.  Obeying 
this  direction,  she  was  hurt.  Tbe  sole  neg- 
ligence alleged  in  the  petition  was  the  neg- 
ligence of  the  conductor  in  telling  her  to 
get  off.  The  court  below  granted  a  nonsuit 
and  the  Supreme  Court  reversed  this  judg- 
ment, holding  that  it  was  a  question  of  fact. 
In  Turley  v.  A.,  K.  &  N.  R.  Co.,  127  Ga.  594, 
56  S.  E.  748,  8  L.  R.  A.  (N.  S.)  695,  It  is 
held  In  effect  that  it  Is  not  negligence  as  a 
matter  of  law  to  leave  a  moving  train,  un- 
less it  appears  that  the  danger  attending 
the  attempt  to  alight  is  so  great  as  to  be 
obvious  to  a  person  of  common  prudence  and 
ordinary  Intelligence,  and  that  ordinarily  In 
cases  of  this  kind  the  question  of  what  Is  or 
is  not  negligence  Is  a  question  for  the  jury. 
In  the  Turley  Case,  Mr.  Justice  Beck,  speak- 
ing for  the  court,  says:  "We^  cannot  agree 
with  counsel  for  the  defendant,  who  insists 
that  the  plaintiff  *knew  the  train  was  run- 
ning at  a  speed  that  made  it  hazardous  to 
attempt  to  alight  therefrom  in  the  prevailing 
darkness,'  and  *knew  more  than  this,  that 
the  train  was  not  stopping,  but  was  increas- 
ing its  speed,  and  with  this  situation  clearly 
before  him,  chose  not  to  avoid,  but  to  risk, 
the  danger,'  and  that  consequently  the  plain- 
tiff's Injury  was  not  the  result  of  the  de- 
fendant's negligence,  but  of  his  own  reckless- 


The  case  of  Simmons  v.  S.  A.  L.  Ry.  Co., 
120  Ga.  225,  47  S.  E.  570,  which  apparenUy 
supported  the  proposition  here  contended  for 
by  the  plaintiff  in  error,  was  expressly  over- 
ruled, and  it  was  announced  that  the  Suber 
Case,  supra,  stated  the  correct  rule,  on  the  | 


subject  We  conclude  that  the  contention  of 
the  plaintiff  in  error  on  the  point  above  dis- 
cii^sed  is  not  supported  by  the  decisions  of 
the  Supreme  Court,  and  the  proper  rule  on 
the  subject,  deduced  from  all  the  decisions, 
is  that  the  question  of  negligence  is  one  of 
fact,  to  be  determined  by  the  jury  under  the 
circumstances  of  each  particular  case. 

[3]  2.  A  medical  expert,  introduced  by  the 
plaintiff,  testified  as  to  the  character  and 
extent  of  the  plaintiff's  injuries.  The  de- 
fendants introduced  a  witness  by  whom  they 
sought  to  impeach  and  discredit  this  medical 
expert,  by  showing  that  on  a  previous  oc^ 
caslon  he  had  examined  this  witness  and 
had  stated  that  the  witness  was  suffering 
from  spinal  concussion  or  ''railway  spine," 
the  same  diagnosis  which  the  expert  tiad 
made  of  the  plaintiff's  injuries,  when  in  fact 
the  witness  had  never  been  in  a  railroad  ac- 
cident and  had  never  suffered  from  any 
spinal  trouble.  This  testimony  was  excluded 
by  the  court.  We  hardly  think  that  the  val- 
ue of  the  testimony  of  a  medical  expert  can 
be  impeached  by  instances  of  special  case» 
in  which  he  might  have  been  mistaken  in  his 
diagndsls.  To  so  hold.  It  seems  to  us,  would 
bring  In  Issue  the  question  as  to  whether  or 
not  in  each  particular  case  the  diagnosis 
was  correct  or  Incorrect  The  correct  rule 
Is  laid  down  by  Mr.  Wlgmore  in  his  work  on 
Evidence  (volume  2,  p.  1148):  **Proof  of  such 
particular  instances  of  error  by  other  wit- 
nesses is  generally  regarded  as  inadmissible, 
and  for  reasons  analogous  to  those  of  the 
character  rule,  namely,  confusion  of  Issues 
by  the  Introduction  of  numerous  subordinate 
matters,  controversies  Involving  comparative- 
ly trivial  matters  and  unfair  surprises,  by 
leaving  the  Impeached  witness  unable  to  sur- 
mise the  tenor  or  the  time  of  the  supposed 
conduct  which  might  be  attributed  to  him'  by 
false  testimony."  While  It  might  strike  the 
ordinary  mind  that  a  medical  expert  could 
not  be  safely  relied  upon  in  his  diagnosis, 
where  he  had  stated  upon  an  examination 
that  a  person  was  suffering  from  spinal  con- 
cussion, or  "railway  spine,"  when  in  fact  the 
person  had  never  been  the  victim  of  any 
railroad  accident,  or  had  never  suffered  from 
any  spinal  complaint,  and  while  it  might  be 
argued  that  this  medical  expert,  in  making 
a  similar  diagnosis  of  the  plaintiff's  injuries, 
was  indulging  somewhat  in  a  fad  or  a  fa- 
vorite theory,  yet  it  must  be  manifest  to  any 
thinking  mind  that  it  would  be  unsafe,  as 
well  as  unjust  to  the  medical  expert,  to  al- 
low such  special  method  of  attack,  unless 
at  the  same  time  the  expert  thus  attacked 
were  allowed  an  opportunity  of  meeting  the 
attack,  by  showing  that  the  witness  who  tes- 
tified that  he  was  not  injured  had  been  in 
fact  Injured  and  was  testifying  falsely,  and 
that  as  a  matter  of  fact  his  diagnosis  of  the 
witness'  condition  was  correct  In  the  ad- 
ministration of  practical  justice  by  the  courts, 
this  method  of  impeachment  should  not  be 
permitted. 

3.  In  support  of  the  medical  expert  who 
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testified  in  behalf  of  tbe  plaintiff,  testimony 
was  admitted  in  evidence  that  the  expert 
had  held  many  positions  in  different  sani- 
tariums and  hospitals,  where  he  had  hkd.  ex- 
tensive experience  In  medicine  and  surgery. 
This  testimony  was  objected  to.  One  meth- 
od of  proving  expert  knowledge  Is  to  show 
expert  opportunities  and  experience,  and 
clearly  the  testimony  was  admissible  for  this 
purpose. 

[4]  4.  Two  of  the  grounds  in  the  amended 
motion  for  a  new  trial  assign  error  upon  the 
charge  of  the  court  to  the  effect  that  the 
railway  company  was  under  a  legal  duty  to 
allow  the  plaintiff  a  suffld^t  time  In  which 
to  get  off  the  train  after  his  intention  to 
leave,  had  become  known  to  the  conductor. 
It  is  contended  that  this  charge  was  hurtful 
to  the  defendant,  and  was  not  on  any  one 
of  the  issues  made  by  the  pleading,  as  no 
negligence  was  alleged  in  this  respect  An 
inspection  of  the  brief  of  evidence  discloses 
the  fact  that  the  defendant  contended  that 
the  plaintiff  did  have  time  to  get  off  the 
train  and  that  the  railroad  company  in  this 
respect  had  performed  its  duty;  and  this 
testimony  was  met  by  the  plaintlil  by  show- 
ing that  he  was  not  given  sufficient  time  in 
which  to  get  off.  No  objection  was  made  by 
either  side  to  the  Introduction  of  this  evi- 
dence on  the  ground  that  it  was  not  covered 
by  the  pleading.  The  Judge  stated  a  correct 
abstract  principle  of  law,  and  while  not  re- 
quired by  the  pleading,  it  was  covered  by 
the  evidence  introduced  on  both  sides.  Con- 
sequently it  was  not  reversible  error  to 
charge  on  the  subject,  and  certainly  the  de- 
fendant should  not  be  heard  to  complain  of 
the  charge  covering  an  issue  which  it  had 
injected  by  its  evidence.  However,  the  court 
subsequently  instructed  the  Jury  that  the 
plaintiff  could  only  recover  under  the  allega- 
tions of  negligence  charged  in  the  petition. 

[6]  5.  Objections  are  made  to  instructions 
of  the  court  as  to  the  presumption  against  a 
railroad  company  on  proof  of  injury,  and  to 
the  failure  to  charge  that  this  presumption 
did  not  arise  against  the  individual  defend- 
ant As  to  the  railroad  company,  the  charge 
on  this  subject  is  based  upon  the  statutory 
presumption.  C^vil  Code  1910,  |  2780.  It 
is  insisted  that,  even  as  against  the  railroad 
company,  this  charge  was  improper,  as  the 
plaintiff  was  not  hurt  by  '*the  running  of  the 
locomotive,  cars,  or  machinery  of  the  rail- 
road company."  We  do  not  concur  in  this 
opinion.  It  would  be  entirely  too  restricted 
a  view  to  take  of  the  statute,  and  would  lim- 
it Its  application  to  cases  where  persons 
were  hit  or  run  over,  or  came  in  physical 
contact  in  some  other  way  with  the  locomo- 
tive, cars,  or  machinery  of  the  defendant 
while  they  are  actually  in  movement  The 
statutory  presumption  applies  to  Injuries  re- 
ceived by  persons  alighting  from  trains  or 
locomotives.  The  momentum  imparted  to 
the  body  of  a  person  alighting  from  a  mov- 
ing train,  which  throws  him  against  an  ob- 


stacle on  the  outside.  Is  as  much  a  cause  of 
the  injury  as  the  violent  contact  with  the 
obstacle  or  obstruction.. 

The  case  of  Georgia  Ry.  &  EHectric  Oo.  v. 
McAllister,  126  Ga.  447,  54  S.  E.  957,  7  Ii. 
R.  A.  (N.  S.)  1177,  relied  upon  by  plaintiff  in 
error,  is  not  In  point  In  the  McAllister 
Case  plaintiff  had  actually  left  the  car,  had 
crossed  to  the  sidewalk,  and  was  walking 
home  when  the  injury  occurred.  In  other 
words,  he  had  entirely  severed  all  connec- 
tion with  the  operation  of  the  street  car 
when  he  was  hurt  In  Georgia  Railway  & 
Electric  Co.  v.  Reeves,  123  Ga.  697,  51  S.  B. 
610,  and  S.  A  L.  Ry.  Co.  v.  Bishop,  132  Ga. 
71,  63  S.  E.  1103,  it'  is  clearly  ruled  that  a 
person  injured  in  alighting  ftrom  a  moving 
train,  or  even  from  a  stationary  train,  by 
the  running  of  the  company's  locomotive, 
cars,  or  machinery,  is  entitled  to  the  statu- 
tory presumption 

As  to  the  objection  that  the  conrt  did  not 
instruct  the  Jury  that  this  presumption  did 
•not  apply  to  tpe  Individual  defendant:  The 
court  did  tell  the  jury  that  it  applied  to  the 
railroad  company,  and  under  the  maxim, 
"Expressio  unlus  est  exclusio  alterius,'*  this 
was  in  effect  telling  the  Jury  that  it  did  not 
apply  to  the  individual  defendant  In  the 
usual  general  statement  made  in  the  charge 
on  the  subject  of  presumption,  the  court  did 
charge  the  Jury  that  the  burden  was  upon 
the  plaintiff  to  make  out  his  case  against  the 
defendant  and  the  only  exception  stated  to 
this  general  rule  was  the  presumption 
against  the  railway  defendant.  Assuming 
that  the  jury  were  men  of  ordinary  Intelli- 
gence, they  must  have  understood  from  this 
statement  and  the  exception  that  the  pre- 
sumption applied  only  to  the  railway  com- 
pany, and  not  to  the  individual  defendant 
However  this  may  be,  we  think  that  if  the 
defendant  desired  a  more  specific  charge  on 
this  subject  he  should  have  requested  it  in 
writing. 

J6]  6.  The  following  excerpt  from  the 
charge  is  objected  to:  *'If  you  are  in  posses- 
sion of  facts  that  will  authorize  you  to  esti- 
mate in  dollars  and  cents  any  branch  of  in> 
Jury  received,  the  loss  of  ability  to  work  or 
otherwise,  you  can  fix  that  amount  at  what- 
ever the  testimony  authorizes  for  damages 
along  that  line.*'  It  is  objected  that  this 
charge  did  not  present  to  the  Jury  any  fixed 
and  certain  rule  by  which  the  damages 
should  be  estimated,  and  In  elaborating  this 
ground -of  the  motion  learned  counsel  insists 
that  it  was  the  duty  of  the  Judge  to  charge 
as  to  the  use  of  the  mortality  and  annuity 
tables,  and  that  the  judge  erred  in  failing  to 
charge  as  to  reducing  to  its  present  value 
the  plaintiff's  entire  future  loss.  It  has  been 
held  by  the  Supreme  Court  that  the  jury,  in 
estimating  damages,  are  not  compelled  to 
use  the  mortality  and  annuity  tables,  and 
the  court  is  not  required  to  give  them  in 
charge  unless  requested.     In  the  standard 
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charge  prepared  by  the  Supreme  Oourt  in 
Florida  Central  &  Peninsular  R.  Co.  y.  Bur- 
ney,  98  Qa.  1,  26  S.  E.  730,  It  is  expressly 
Btated  therein  that  these  tables  "are  not 
binding  on  the  jury."  The  Jury  are  at  liber- 
ty to  use  In  estimating  the  damages  the  re- 
sult of  their  own  observation  and  experi- 
ence, aided  by  the  testimony  as  to  the  extent 
of  the  injuries  and  the  resulting  damages. 
R.  &  D.  R.  Co.  y.  Allison,  86  Ga.  145,  12  S. 
E.  352,  11  L.  R.  A.  43 ;  Southern  Ry.  Co.  T. 
Scott,  128  Ga.  244,  57  S.  E.  504.  The  size 
of  the  verdict  in  the  present  case  would  in- 
dicate either  that  the  jury  did  in  fact  re- 
duce the  future  damages  to  present  value,  or 
did  not  consider  the  question  of  permanent 
damages  at  alL  Without  a  more  specific  re- 
quest to  charge  on  the  subject  of  damages, 
the  general  charge  as  given  was  not  preju- 
dlclaL 

[7]  7.  After  the  court  had  concluded  the 
charge  to  the  jury,  and  had  directed  them 
to  retire  and  make  up  their  verdict,  couur 
sel  for  the  plaintiff  arose,  and  in  the  pres- 
ence of  the  jury  suggested  thafa  certain  por- 
tion of  the  charge  according  to  the  practice 
in  the  United  States  court  be  corrected, 
whereupon  the  court  sent  the  jury  out,  and, 
after  an  argument  covering  this  part  of  the 
charge,  the  court  brought  the  jury  back  and 
corrected  his  charge  on  the  subject  of  pun- 
itive damages,  distinctly  and  expressly  with- 
drawing from  their  consideration  that  por- 
tion of  the  charge  as  not  applicable  to  the 
case  imder  the  evidence.  Of  course,  that 
portion  of  the  charge  referring  to  punitive 
damages  was  inapplicable  to  any  of  the  is- 
sues made  by  the  pleading  or  the  evidence, 
and  the  court  very  properly  corrected  it  on 
suggestion  of  counsel  for  the  plaintiff.  It 
is  immaterial  that  in  doing  so  he  follow- 
ed a  practice  pursued  in  the  United  States 
xK>urt,  and  it  is  wholly  immaterial  that 
counsel  for  the  plaintiff  in  the  presence  of 
the  jury  asked  him  to  do  so,  according  to 
the  practice  in  such  matters  in  the  Unit- 
ed States  court  The  only  material  ques- 
tion was:  Was  this  portion  of  the  charge 
erroneous?     If  it  was,  it  was  the  duty  of 


the  court  to  correct  it,  and  as  to  that  mat- 
ter it  was  inddeatally  the  duty  of  counsel 
to  consent  to  the  correction.  Judges  rely 
upon  attorneys  in  a  case  to  aid  them  in  giv- 
ing proper  Instructions  on  the  issues  sub- 
mitted and  to  assist  them  In  preventing  as 
far  as  possible  any  injustioe  through  er- 
roneous instructions. 

[8]  8.  The  court  admitted,  over  objection 
of  the  defendant,  the  evidence  of  the  wife  of 
the  plaintiff  that  after  his  injuries  had  heesa 
received,  frequently  during  his  sleep,  he  was 
heard  to  ''moan  and  groan."  It  is  objected 
that  this  testimony  was  irrelevant,  and  that 
the  moaning  and  groaning  took  place  long 
after  the  accident  It  has  been  held  that 
involuntary  exclamations  of  pain,  made  soon 
after  an  injury  has  been  received,  cannot  be 
regarded  as  self-serving  declarations,  but 
as  symptoms,  and  are  admissible  in  evidence. 
Georgia  Ry.  &  Electric  Co.  t.  Gilleland,  133 
Ga.  621,  66  S.  E.  944.  It  would  seem  to 
follow  tiiat,  as  long  as  the  injured  person 
was  still  suffering  from  the  effect  of  inju- 
ries which  he  had  received,  any  Involuntary 
exclamation  made  by  him.  Indicating  that 
he  still  suffered  from  the  effects  of  such  in- 
juries, would  be  admissible  for  what  they 
were  worth.  Whether  the  moans  and  groans 
of  a  man  in  his  sleep  are  caused  by  pain  due 
to  physical  injuries  or  not,  it  certainly  can- 
not be  claimed  that  they  are  in  any  sense 
self-serving  declarations.  They  would  seem 
to  be  more  in  the  nature  of  subjective  symp- 
toms of  physical  suffering.  Certainly,  where 
the  evidence  is  clear,  irrespective  of  this 
moaning  and  groaning  while  asleep,  that  the 
plaintiff  had  Incurred  injuries  of  a  severe 
character,  it  would  be  absurd  to  grant  a 
new  trial  on  the  ground  that  the  court  had 
erred  prejudicially  in  admitting  evidence  of 
these  involuntary  exclamations  made  by  the 
plaintiff  while  asleep. 

[91  We  have  examined  the  record  very 
carefully  in  connection  with  all  the  assign- 
ments of  error,  and  we  find  no  reason  for 
reversing  the  judgment  refusing  to  grant 
another  trial. 

Judgment  affirmed. 
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(M  8.  a  118)  • 

McDONAU)  ▼.  FLOTD  et  tUf 

(Supreme  Court  of  South  Carolina.    Feb.  20» 

1912.) 

Pbocess    (I  166*)— Waiveb  of   Dbfbotb  — 
Failubx  to  Object. 

Defendant,  by  not  appearing  for  trial  on 
the  day  fixed,  and  objecting  to  jurisdiction  of 
his  person  on  the  ground  that  the  summons 
required  him  to  answer  within  less  than  20 
days  after  service,  contrary  to  Code  Civ.  Proc. 
1902,  §  88,  subd.  16,  waived  his  right  to  ob- 
ject on  that  ground;  the  objection  not  going 
to  the  subject-matter  of  the  action,  but  to  the 
jurisdiction  of  the  person. 

[EM.  Note.^For  other  cases,  see  Procest, 
Cent  Dig.  K  250-255;  Dec.  Dig.  1 166.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  Robt.  Aldrlcdi,  Judge. 

"To  be  officially  reported." 

Action  by  T.  C.  McDonald  against  W.  A. 
Floyd  and  another.  F*rom  an  order  denying 
a  motion  made  in  the  original  cause  to  set 
aside  a  Judgment,  defendant  named  appeals. 
Affirmed. 

Nelson,  Nelson  &  Gettys,  for  appellant. 
Frank  Q.  Tompkins,  for  respondent. 

GARY,  C.  J.  The  following  statement  ap- 
pears In  the  record:  'This  was  a  motion  In 
the  original  cause,  on  behalf  of  the  defend- 
ant W.  A  Floyd,  to  stay  execution  and  va- 
cate and  set  aside  a  judgment  originally  ren- 
dered against  J.  W.  and  W.  A  Floyd,  on  the 
1st  day  of  April,  1908,  by  Robert  Moorman, 
Esq.,  magistrate  for  Richland  county,  a 
transcript  of  which  was  filed,  and  judgment 
entered  thereon,  in  the  court  of  common 
pleas  for  Richland  county,  and  was  heard  in 
open  court  by  his  honor,  Robert  Aldrlch,  pre- 
siding judge,  at  the  summer  term,  1911,  of 
the  court  of  common  pleas."  The  motion 
was  refused,  whereupon  the  defendant  ap- 
pealed to  this  court,  and,  in  the  language  of 
the  appellant's  attorneys,  the  sole  question 
presented  by  the  exceptions  is  whether  there 
was  error,  on  the  part  of  his  honor,  the  pre- 
siding judge,  in  refusing  the  motion  on  the 
ground  that  the  judgment  was  void,  because 
the  magistrate  was  without  jurisdiction;  the 
summons  being  fatally  defective,  in  that  it 
was  issued  and  served  on  November  26,  1902, 
and  required  the  defendant  to  appear  and 
answer  on  December  16,  1902,  less  than  20 
days  after  service. 

Section  88,  subd.  16^  of  the  Code,  provides 
that,  *'when  twenty-five  or  more  dollars  is 
demanded,  the  complaint  shall  be  served  on 
the  defendant  not  less  than  twenty  days 
•  •  •  before  the  day '  therein  fixed  for 
trial."  Prior  to  the  decision  in  the  case  of 
Jenkins  v.  Railway,  84  S.  C.  343,  66  S.  EI 
409,  the  question  of  jurisdiction  as  to  the 
person  and  the  subject-matter  of  the  action 
was  in  much  confusion,  arising  from  the  fact 
that  there  were  numerous  decisions  which 
could  not  be  reconciled,  as  will  be  seen  by 
reference  to  the  opinion  of  the  court  and  the 


dissenting  opinion  in  said  ease.  In  order  to 
settle  the  law,  the  circuit  Judges  were  called 
to  the  assistance  of  the  Supreme  Court,  and 
when  they  sat  en  banc  it  was  held  that  *'the 
provision  that  an  action  for  the  recovery  of 
a  penalty  must  be  tried  in  the  county  where 
the  cause  or  some  part  thereof  arose  is  a 
mere  statutory  requirement  as  to  procedure; 
but  it  cannot  be  successfully  contended  that 
it  constitutes  the  subject^maiter  of  the  ac- 
tion." And  no  strong  reason  can  be  urged 
why  the  time  prescribed  for  the  trial  of  the 
case  should  be  regarded  as  the  subject-mat- 
ter of  the  action.  The  question  of  jurisdic- 
tion herein  relates  to  the  person,  and  when 
the  defendant  was  served  with  a  copy  of  the 
summons  and  complaint,  and  did  not  even 
attend,  on  the  day  fixed  for  the  trial,  for  the 
purpose  of  objecting  to  the  jurisdiction  of 
the  court,  he  thereby  waived  the  right  to  In* 
terpose  such  objection.  We  shall  not  under- 
take to  review  the  cases  prior  to  that  of 
Jenkins  v.  Railway,  84  8.  C.  348,  66  S.  B. 
409,  as  all  those  that  cannot  be  reconciled 
with  the  principles  therein  stated  most  be 
regarded  as  overruled. 
Judgment  affirm^ 

WOODS,  HYDRICK,  WATTS,  and  FRA- 
SER,  JJ««  concur. 


(90  S.  C.  432) 

STATB  ex  reL  TAYLOR  et  aL  v.  BLEASB 

et  aL 

(Supreme  Court  of  South  Carolina.     Feb.  26, 

1912.) 

1.   COIXEGBS      AND      UwiVEnSITIES      (J      9*)— 

Scholasships—Pebsons  Eligible. 

Act  Feb.  17,  1911  (27  St.  at  Lar^e,  p. 
113),.  provides  for  the  award  of  scholarships  in 
the  University  of  South  Carolina,  Clemson  Ag- 
ricultural College,  etc.,  by  the  State  Board  of 
Education  upon  the  recommendation  of  the 
faculties,  provided  that  "no  applicant  for  a 
scholarship  shall  be  eligible  to  stand  an  ex- 
amination for  a  scholarship  if  such  applicant 
has  already  attended  the  institution  for  which 
the  scholarship  is  intended,  or  any  other  in- 
stitution of  higher  learning  known  as  a  col- 
lege or  university.'*  provided  such  condition 
shall  not  apply  wnere  there  is  no  other  ap- 
plicant. Held,  that  an  applicant  who  had  been 
a  student  in  the  preparatory  classes  of  Clem- 
son College,  which  was  a  department  of  the 
college^  ana  received  free  tuition  from  the 
trustees,  was  not  eligible  to  receive  a  scholar- 
ship in  the  college. 

[Ed.  Note.—For  other  cases,  see  Colleges  and 
Universities,  Cent  Dig.  {{  2^-28;  D^.  Dig.  | 
9.*1 

2.  Statutes  (8  184*)— Cowstbuction. 

The  courts  will  not  seek  a  reason  for  the 
enactment  of  an  unambiguous  statute,  or  for 
failure  to  make  it  different  from  what  It  is. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |  262;   Dec.  Dig.  §  184.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;   Ernest  Gary,  Judge. 

**To  be  officially  reported." 

Mandamus  by  the  State,  on  the  relation 
of  W.  B.  Taylor  and  another,  aga^lnst  Cole 


*For  oth«r  cases  see  same  topic  and  section  NUMBER  la  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  4b  Rep'r  indexes 
73S.E.— 48  t  Rehearing  denied  March  26,  1912. 
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li.  Blease  and  others.  From  a  judgment 
denying  the  application,  relators  appeal.  Af- 
firmed. 

George  R.  Bembert  and  0.  S.  Monteith, 
for  relators.  J.  Fraser  I^yon  and  W.  H. 
Sharpe,  for  respondents. 

WOODS,  J.  The  statute  of  February  17, 
1911,  provides  for  the  award  of  scholarships 
in  the  University  of  South  Carolina,  Clem- 
son  Agricultural  College,  the  Citadel,  and 
Wlnthrop  Normal  and  Industrial  College  "by 
the  State  Board  of  Education  upon  the  re- 
commendation of  the  faculties  of  the  respec- 
tive institutions,  or  of  such  committees  as 
may  be  appointed  for  that  purpose  by  the 
boards  of  trustees  of  those  institutions." 
Among  other  conditions  of  eligibility  the 
statute  imposes  the  following:  "No  appli- 
cant for  a  scholarship  shall  be  eligible  to 
stand  an  examination  for  a  scholarship  if 
such  applicant  has  already  attended  the  in- 
stitution for  which  the  scholarship  is  in- 
tended, or  any  other  institution  of  higher 
learning  known  as  a  college  or  university: 
Provided,  that  this  condition  shall  not  apply 
where  there  is  no  other  applicant." 

The  relator  Guy  6.  Taylor  stood  the  exam- 
ination and  was  recommended  by  the  faculty 
of  Clemson  College  for  appointment  to  a 
scholarship  in  that  Institution;  but  the  Board 
of  Education  refused  to  appoint  him,  on  the 
ground  that  he  had  already  attended  Clem- 
son College,  and  was  therefore  ineligible 
under  the  terms  of  the  statute.  Thereupon  a 
petition  was  filed,  praying  for  a  writ  of  man- 
damus requiring  the  Board  of  Education  to 
make  the  appointment  Without  stating  the 
pleadings  in  detail,  it  is  sufficient  to  state 
that  the  cause  depends  on  the  admitted  fact 
that  Guy  B.  Taylor  was  a  student  in  the 
preparatory  class,  a  department  of  Clemson 
College,  during  the  college  year  of  1910-11, 
and  received  free  tuition  at  the  hands  of  the 
trustees.  The  appeal  is  from  an  order  of  the 
circuit  Judge  refusing  the  writ,  on  the  ground 
that  attendance  as  a  student  in  a  prepara- 
tory class  at  Clemson  College  fell  within  the 
terms  of  the  statute,  and  that  Taylor  was 
therefore  ineligible  to  appointment. 

[1]  We  think  there  can  be  no  doubt  that 
the  State  Board  of  Education  and  the  cir- 
cuit Judge  correctly  construed  the  statute. 
The  several  state  institutions  of  learning 
are  distinct  entities,  and  the  name  of  one  of 
them,  used  without  limitation  in  a  statute  or 
elsewhere,  is  understood  by  everybody  to 
mean  the  entire  institution,  including  all  its 
departments  as  organized  and  conducted 
under  the  law.  Certainly  there  is  no  author- 
ity for  the  Board  of  Education  or  the  court 
to  undertake  to  cut  Clemson  College  into 
parts,  and  say  that  the  General  Assembly,  in 
legislating  for  "Clemson  Agricultural  Col- 
lege," meant  to  exclude  its  preparatory 
classes. 


[2>  The  court  cannot  give  such  a  meaning 
to  the  statute  on  the  ground  that  there  was 
no  reason  for  the  General  Assembly  to  make 
preparatory  students  ineligible  to  scholar- 
ships, and  that  therefore  their  exclusion  could 
not  have  been  intended.  When  the  terms  of  a 
statute  are  perfectly  plain,  it  is  not  for  the 
court  to  find  reasons  for  its  enactment,  or 
for  a  failure  to  make  its  language  less  gen- 
eral. Moreover,  it  would  be  very  bold  for 
the  court  to  say  that  there  was  no  reason 
for  making  the  rule  of  ineligibility  so  broad 
as  to  include  attendance  in  the  preparatory 
department  of  the  college;  for  it  may  have 
been  the  design  of  the  General  Assembly  to 
give  the  advantage  of  scholarships  exclusive- 
ly to  those  boys  and  girls  whose  opportuni- 
ties were  limited  to  the  ordinary  schools  of 
the  state. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

GART,  C.  J.,  and  HTjyRlCK,  WATTS,  and 
FRASER,  JJ^  concur. 


90  8.  o.  r7€) 

SUMTER  PINE   ft   CYPRESS  CO.,  ▼.  AT- 
LANTIC COAST  LINE  R.  OO.t 

(Supreme  Court  of  South  Carolina.     Feb.  23, 

1012.) 

Carbiebs  (I  20*)— Cabbiage  of  Goods— Loss 

or    OB    INJUBT    TO    GOODS— PENALTY. 

Under  the  statute  providing  a  penalty  for 
failure  of  a  carrier  to  adjust  a  claim  for  loss 
of  goods  within  a  stated  time,  and  requiring 
the  filing  of  the  claim  with  the  agent  at  the 
point  of  destination,  the  daim  may  be  filed 
with  the  nearest  agent  who  keeps  the  station 
open  during  reasonable  business  hours,  and  the 
claimant  is  not  bound  to  file  the  claim  with  a 
nearer  agent  who  leaves  his  station  closed 
most  of  the  time. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  3a-49,  133,  927;  Dec.  Dig.  1 
20.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;    J.  W.  De  Vore,  Judge. 

"To  be  officially  reported." 

Action  by  the  Sumter  Pine  &  Cypress  Com- 
pany against  the  Atlantic  Coast  Line  Rail- 
road Company.  £Yom  a  judgment  of  the 
circuit  court,  affirming  a  Judgment  for  plain- 
tiff in  a  magistrate's  court,  defendant  ap- 
peals   Affirmed. 


Ludan  W.  McLemore  and  Mark  Reynolds, 
for  appellant  L.  D.  Jennifigs,  for  respond- 
ent 

GART,  0.  J.  The  following  statment  ap- 
pears in  the  record :  "Action  in  magistrate's 
court  to  recover  $1.75,  value  of  100  pounds 
of  cabbage,  and  for  |50  penalty  for  failure 
to  adjust  same  within  statutory  period.  The 
point  of  destination  had  no  agent  there,  and 
the  plaintiff  filed  his  claim  with  the  agent 
at  Sumter,  S.  .C.    The  nearest  point  to  Rocky 
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Bluff  having  an  agent  was  Oswego,  S.  G. 
The  circuit  Judge  held  that  the  agent  at' 
Oswego  must  be  a  'regular*  agent,  and  not 
an  agent  who  stays  at  depot,  and  meets  the 
trains,  and  receives  and  delivers  freight,  and 
who  Is  sometimes  absent  during  the  day.  He 
affirmed  the  Judgment  for  the  penalty,  hold- 
ing that  the  claim  was  properly  filed.  This 
appeal  alone  Involves  the  penalty  awarded, 
and  whether  the  penal  statute  was  complied 
with;  it  being  undisputed  that  Oswego  was 
the  nearest  station  to  Rocky  Bluff,  the  point 
of  destination.*' 

His  honor  the  presiding  Judge  found  the 
facts  as  follows:  "I  find  from  testimony,  as 
matter  of  fact,  that  the  agent  at  Oswego  did 
not  remain  at  station,  but  only  met  trains, 
and  sometimes  delivered  freight;  he  being 
absent  from  station  more  than  present,  and 
left  no  one  at  station  in  his  place,  but  would 
lock  it  up.  I  find,  as  matter  of  fact,  that/ 
there  was  no  agent  at  Rocky  Bluff,  point  of 
destination  of  goods.  I  find,  as  matter  of 
fact,  that  plaintiff  filed  its  claim  with  agent 
at  the  nearest  station  to  such  i)oint  of  desti- 
nation having  an  agent,  as  contemplated  un- 
der the  statute,  which  I  hold  is  such  an  agent 
as  can  be  found  at  such  station  during  rea- 
sonable business  hours." 

The  first  question  raised  by  the  exceptions 
is  whether  there  was  any  testimony  tending 
to  show  that  the  defendant  waived  the  right 
to  insist  upon  the  objection  that  there  was 
a  failure  upon  the  part  of  the  plaintiff  to 
comply  with  the  statutory  requirement ;  that 
when  there  Is  no  agent  at  the  point  of  des- 
tination then  the  claim  shall  be  filed  with  the 
agent  at  the  nearest  station  to  Quch  point  of 
destination  having  an  agent  It  is  only 
necessary  to  refer  to  the  testimony  set  out 
in  the  first  exception,  which  raises  this  ques- 
tion, to  show  that  it  cannot  be  sustained. 
It  is  not  necessary  to  say  whether  there  was 
any  competent  evidence  of  waiver,  as  the 
Judgment  must  be  sustained  on  other 
grounds. 

The  material  question  Is  whether  his  honor 
the  presiding  Judge  erred  in  ruling  that  the 
statute  contemplated  such  an  agent  as  could 
be  found  at  the  station  during  reasonable 
business  hours.  The  statute  contemplates 
the  flli9ig  of  the  claim  with  the  agent  at  the 
point  of  destination.  If  he  falls  to  keep  rea- 
sonable business  hours,  such  conduct  would 
naturally  tend  to  cause  great  inconvenience 
and  loss  of  time  to  the  party  filing  the  claim. 
The  defendant  has  not  the  right  to  impose 
inconvenience  and  loss  of  time  upon  such 
party,  and.  If  he  files  his  claim  with  the 
agent  at  the  nearest  station  where  reason- 
able business  hours  are  kept,  it  is  estopped 
from  raising  the  objection  that  the  claim 
should  have  been  filed  at  a  nearer  station. 

Judgment  affirmed. 

WOODS   and  HTDRICK,  JJ.,  concur. 


(90  S.  c.  666) 
STATE  T.  BARBER,  t 

(Supreme  Court  of  South  Carolina.     Feb.  23, 

1912.) 

ElCBEZZLBMBNT    ({   44*)  —  EVIDENCE  —  SUFFI- 
CIENGT. 

Evidence  held  to  support  a  conviction  of 
a  fraudulent  misappropriation  by  accused  of  a 
trust  fund  received  for  a  specified  purpose. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  S|  67-70;  Dec.  Dig.  |  44.*] 

Appeal  from  General  Sessions  Circuit  Court 
of  Spartanburg  County;  John  S.  Wilson, 
Judge. 

"To  be  officially  reported.** 

Charles  H.  Barber  was  convicted  of  crime, 
and  he  appeals.    Affirmed. 

J.  B.  Gwynn  and  John  Gary  Evans,  for 
appellant    J.  Cotts,  Sol.,  for  the  State. 

WOODS,  J.  The  defendant,  Charles  H. 
Barber,  appeals  from  the  conviction  and  sen- 
tence on  an  indictment  charging  that  he  *'dld 
wUlfully  commit  a  breach  of  trust,  in  that 
he  received  from  one  Sallie  Harrison  the  sum 
of  one  hundred  dollars,  good  and  lawful  mon- 
ey of  the  United  States  of  America,  the  de- 
nominations. Issues,  and  coinage  thereof  be- 
ing to  the  grand  Jurors  aforesaid  unknown, 
for  and  upon  the  special  trust  that  he  would 
pay  said  one  hundred  dollars  in  settlement 
and  satisfaction  of  a  commuted  fine,  which 
had  been  imposed  by  the  court  of  sessions 
upon  one  Richard  Harrison,  and  willfully 
and  fraudulently  refused  to  pay  said  fine, 
when  commuted  to  the  sum  of  one  hundred 
dollars,  by  the  Governor,  in  the  willful  and 
fraudulent  breach  of  his  said  trust,  and 
fraudulently  misappropriated  said  one  hun- 
dred dollars,  a  trust  fund,  to  his  own  use." 

There  are  several  exdeptlons,  but  the  single 
point  pressed  in  argument  was  that  the  cir- 
cuit Judge  should  have  directed  a  verdict  of 
acquittal  on  the  ground  that  no  evidence  was 
introduced  tending  to  prove  the  charge  made 
in  the  indictment  Stated  more  specifically, 
the  position  taken  by  defendant's  counsel  was 
that  the  entire  evidence  was  to  the  effect 
that  the  sum  of  $100  was  paid  to  defendant 
to  indemnify  him  as  surety  on  the  bail  bond 
of  Richard  Harrison  pending  his  appeal  fl'om 
the  conviction  of  some  criminal  offense  In 
the  court  of  general  sessions  for  Spartanburg 
county,  and  not  to  pay  the  fine  imposed  on 
Harrison,  and  that  the  bail  bond  has  been 
estreated  and  defendant's  liability  fixed  by 
the  estreat  The  deposit  with  the  defendant 
of  $100  by  Mrs.  Sallie  Harrison  came  about 
in  this  way:  After  Harrison's  conviction  and 
sentence,  his  counsel,  0.  P.  Sims,  Esq.,  ob- 
tained from  the  solicitor  a  promise  to  request 
the  Governor  to  commute  his  sentence  to  a 
fine  of  $100  or  service  on  the  chain  gang  for 
three  months.  To  prevent  the  execution  of 
the  sentence  imxx)sed  by  the  court  pending 
the  application  to  the  Governor  for  commu- 
tation, counsel  for  Harrison  gave  notice  of 
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appeal,  and  induced  the  defendant  to  go  on 
his  bail  bond.  After  testifying  that  he  ex- 
plained to  the  defendant  the  expected  reduc- 
tion of  the  fine  to  $100,  Mr.  Sims  thus  states 
his  arrangement  with  the  defendant:  'The 
agreement  was  that  it  was  to  be  cut  down  to 
$100,  and  with  that  understanding  I  turned 
$100  over  to  Mr.  Barber,  and  gave  him  some 
chattel  mortgages  or  some  kind  of  papers  to 
secure  him  for  going  on  this  bond  for  this 
$300."  We  think  it  was  a  fair  inference 
from  this  and  other  similar  evidence,  looked 
at  in  the  light  of  the  circumstances,  that,  in 
view  of  the  expected  commutation^  the  $100 
deposit  would  be  a  sufficient  protection  for 
signing  the  bond,  and  that,  when  the  commu- 
tation was  made,  the  defendant  would  pay 
it  and  satisfy  the  sentence  and  his  obligation 
as  surety.  Such  an  inference  finds  strong 
support  in  the  admissions  of  the  defendant 
that,  after  the  sentence  of  Harrison  was 
commuted,  he  repeatedly  promised  to  apply 
the  money  to  the  payment  of  the  fine.  The 
testimony  of  the  defendant  tended  to  show, 
further,  that  the  solicitor  made  most  earnest 
efforts  to  get  him  to  pay  the  $100  deposited 
with  him  in  settlement  of  the  whole  matter 
— the  ball  bond  as  well  as  the  fine — telling 
him  that  he  would  estreat  the  bond  unless 
the  fine  was  paid,  and  still  further,  that  the 
bail  bond  was  estreated  against  the  defend- 
ant only  after  his  long  persistence  in  retain- 
ing the  money  with  which  he  had  been  in- 
trusted had  indicated  that  he  had  fraudu- 
lently converted  It  to  his  own  use.  It  thus 
appears  that  there  was  evidence  to  support 
the  offense  charged. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

GARY,  0.  J.,  and  HYDRICK  and  ERAS- 
ER, JJ.,  concur.  WATTS,  J.,  did  not  sit  in 
this  case. 


(90  S.  C.  866) 

MILLS  ▼.  SOUTHERN  RY.  CO.,  CAROLINA 

DIVISION. 

(Supreme  Court  of  South  Carolina.     Feb.  20, 

1912.) 

1.  Cabbibbs  (I  105*)— Cabbiaox  ot  Goods— 

DstJ^T. 

Special  damages  for  delay  in  Bhipment  of 
goods  are  recoverable  when  the  carrier  receives 
notice  at  the  time  of  the  shipment  that  delay  in 
delivery  will  result  in  such  aamages. 

[Ed.  Note.— For   other  cases,   see   Carriers, 
Cent  Dig.  {§  451-458;   Dec.  Dig.  §  105.*] 

2.  Tbial  (I  60*)— Obdbb  op  Pboop. 

Where  the  complaint,  in  an  action  against 
a  carrier  for  delay  in  the  delivery  of  goods, 
alleged  special  damages,  the  carrier  could  not 
ohject  to  proof  of  such  damages,  though  it 
was  not  first  shown  that  the  carrier  had  no- 
tice, at  the  time  of  shipment,  that  such  dam* 
age  might  result 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {I  141,  145;   Dec.  Dig.  §  60.*] 


3.  Appeal  and  Ebbob  (|  231*)— Reveiw  — 
Pbbsezttation  or  Gbounds  or  Rxvisw. 

The  admission  of  evidence  cannot  be  com* 
plained  of  on  appeal,  where  the  reason  for  its 
rejection,  urged  on  appeal,  was  not  raised  by 
the  objections  at  trial 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  1299,  1352;  Dec.  Dig.  | 
231;*   Trial,  Cent  Dig.  S$  196,  198.] 

4.  Appeai.  and  EIbbob  ({  1050*)— Review— 
Habmij:ss  Ebbob. 

The  admission  of  improper  evidence  is 
harmless  error,  where  other  evidence  of  the 
same  kind  was  admitted  without  objection. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4153-4160;  Dec  Dig.  | 
1050.*] 

6.  Appeal  and  Ebbob  (|  1170*)— Rsvicw— 
HABin.Eflfl  Ebbob. 

In  an  action  in  the  magistrate's  court 
against  a  connecting  carrier  for  delay  in  the 
delivery  of  goods,  the  carrier's  objection  to  the 
admission  of  plaintiff's  bill  of  lading,  on  the 
ground  that  its  execution  had  not  been  proved* 
IS  too  technical  to  warrant  reversal,  where  de- 
fendant does  not  show  prejudice. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4540-4544;  Dec.  Dig.  I 
1170.*] 

6.  Cabbibbs  (§  134*)— CABBiAcn  or  6ood»* 
Delay— Actions— PuNinvE  Daicaobs. 

In  an  action  ap^ainst  a  connecting  carriet 
of  goods  for  delay  in  delivery,  evidence  held  to 
show  a  reckless  disregard  of  the  consignee's 
rights,  entitling  him  to  punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  134.*] 

7.  Appeal  and  Ebbob  (|  1094*)— Revibw^ 
Decision  or  Intebmediatb  Coubt. 

On  appeal  from  an  order  of  the  circuit 
court  dismissing  an  appeal  from  a  judgment  of 
a  magistrate's  court,  questions  of  fact  cannot 
be  raised* 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4322-4352;  Dec.  Dig.  | 
1094.*] 

8.  Appeal  and  Ebbob  (|  1085* )— Review- 
Presentation  or  Questions  or  Review  in 
Court  Below. 

On  appeal  from  an  order  of  the  circuit 
court,  dismissing  an  appeal  from  a  magistrate's 
court,  errors  not  complained  of  in  the  magis- 
trate's court  cannot  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4271,  4272;    Dec.  Dig.  | 

Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County. 

Action  by  Julius  Mills  against  the  South- 
em  Railway  Company,  Carolina  Division. 
Prom  an  order  of  the  circuit  court  dismiss- 
ing defendant's  appeal  from  a  judgment  for 
plalntifT  in  magistrate's  court,  defendant  ap- 
peals.   Affirmed. 

The  third  exception  was  as  follows: 
"(3)  It  is  submitted  that  his  honor,  the 
presiding  Judge,  erred  in  not  sustaining  the 
defendant's  third  exception,  which  was  as 
follows,  for  the  reason  therein  stated:  That 
his  honor  erred  in  admitting  in  evidence 
the  alleged  bUl  of  lading  without  having  the 
same  properly  proven  by  the  party  who  Is- 
sued the  same  in  St  Louis,  Mo.' 


ft 
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Hendersons,  tor  appellant  Claude  B.  Saw- 
yer»  for  respondent 

GARY,  O.  J.  This  action  was  conuneneed 
in  a  magistrate's  court,  and  is  for  damages 
alleged  to  have  been  sustained  by  the  plain- 
tiff through  the  wrongful  acts  of  the  defend- 
ant 

The  allegations  of  the  complaint  are  as 
follows:  **That  the  plaintiff  is,  by  trade,  a 
barber,  and  desiring  to  engage  in  his  trade 
at  Langley  he  rented  a  house  at  a  rental  of 
$5  per  month,  and  announced  to  the  pub- 
lic that  he  would  open  a  place  of  business, 
commonly  called  a  'barber  shop,'  on  or  about 
the  1st  day  of  April,  1906,  and  for  that  pur- 
pose he  purchased  an  outfit  for  his  shop,  con- 
sisting of  chairs  and  mirrors,  which  was 
delirered  to  the  defendant  by  the  August 
Kern  Barber  Supply  Company,  in  the  dty 
of  St  Louis,  in  the  state  of  Missouri,  on  the 
24th  day  of  March,  1906,  and  reached  Lang- 
ley  on  the  3d  day  of  April,  1906,  and  the 
defendant  through  its  agents  and  servants, 
willfully,  maliciously,  wantonly,  negligently, 
and  In  utter  disregard  and  violation  of  the 
plaintiff's  rights,  failed  and  refused  to  de- 
liver the  said  articles  to  the  plaintiff,  with- 
out any  reason  whatever,  for  a  long  space 
of  time,  in  consequence  of  which  failure  to 
get  possession  of  his  aforesaid  appliances  he 
was  unable  to  open  his  barber  shop  and  en- 
gage in  his  business,  and  his  landlord,  the 
Langley  Manufacturing  Company,  in  conse- 
quence of  such  long  delay,  has  rented  and 
let  the  barber  shop  to  another  party,  and 
thus  deprived  this  plaintiff  of  carrying  on 
his  business,  because  there  is  no  other  suit- 
able house  which  can  be  obtained  in  that  lo- 
cality; and  plaintiff  further  alleges  that  that 
particular  place  is  the  best  and  most  desir- 
able stand  for  the  barber  business  in  the 
village  of  Langley,  averaging  an  income  of 
$15  a  week  with  one  chair;  by  reason  of  all 
of  which  willful,  wanton,  malicious,  and  neg- 
ligent conduct  of  the  defendant  this  plaintiff 
has  been  greatly  damaged  in  the  sum  of 
$100." 

The  defendant  denied  generally  the  allega- 
tions of  the  complaint  The  magistrate  ren- 
dered Judgment  in  favor  of  the  plaintiff  for 
$100,  whereupon  the  defendant  appealed  to 
the  circuit  court;  but  the  appeal  was  dis- 
missed, and  the  defendant  again  appealed 
upon  exceptions  which  will  be  reported. 

Section  368  of  the  Code  provides  that  up- 
on hearing  an  appeal  from  an  inferior  court 
the  circuit  court  shall  "give  judgment  ac- 
cording to  the  justice  of  the  case,  without 
regard  to  technical  errors,  which  do  not 
affect  the  merits."  Therefore  those  excep- 
tions assigning  errors  that  are  noerely  tech- 
nical and  do  not  affect  the  merits  will  be  dis- 
regarded. We  proceed  to  the  consideration 
of  the  exceptiona,  in  the  Ught  of  this  provi- 
sion. 


[f-3]  First  exception: 

The  following  statement  appears  In  the 
record:  "Defendant's  counsel  objects  to  any 
testimony  as  to  what  the  plaintiff  thinks,  be- 
lieves, or  calculates  that  he  could  have  made 
In  his  business  as  barber  during  the  alleged 
delay  in  the  delivery  of  the  freight  in  ques- 
tion, on  the  grounds  that  the  same  are  both 
special  and  speculative  damages,  and  hence 
inadmissible."  Special  damages  are  recov- 
erable when  the  carrier  receives  notice  at 
the  time  of  the  shipment  that  the  loss  of 
the  property  or  delay  in  its  delivery  will  re- 
sult in  such  damages.  The  testimony  was 
in  response  to  the  allegations  of  the  com- 
plaint; and  while  the  magistrate  might  have 
objected  to  proof  of  such  damages,  unless  it 
appeared  that  the  carrier  had  notice  th&oeot 
at  the  time  of  shipm^t  the  appellant  had 
no  such  right  Martin  v.  RaUway,  70  S.  O. 
8»  48  S.  S.  6ia  Furthermore,  the  objection 
to  the  testimony  was  not  based  upon  the 
ground  that  the  carrier  did  not  receive  no- 
tice of  such  damages  at  the  time  the  goods 
were  shipped. 

[41  Second  exception: 

In  the  first  place^  there  was  other  testi- 
mony of  the  witness  Knox,  to  which  there 
was  no  objection;  and,  in  the  second  place* 
the  testimony  was  in  response  to  the  allega- 
tions of  the  complaint 

[6]  Third  exception: 

In  the  first  place,  this  ground  of  objection 
is  too  technical,  as  the  question  arose  in  a 
magistrate's  court ;  and,  in  the  second  place, 
the  appellant  has  failed  to  show  that  there 
was  prejudicial  error. 

[B]  The  next  question  that  will  be  consid- 
ered is  whether  there  was  any  testimony 
tending  to  show  that  the  plaintiff  was  enti- 
tled to  punitive  damages.  « 

The  plaintiff  testified  as  follows:  "When 
I  found  that  my  goods  were  in  the  d^ot  I 
went  to  see  about  them,  and  the  agent  would 
not  let  me  have  them ;  said  he  did  not  have 
any  freight  bill.  The  agent  (Mr.  Galllard) 
told  me  just  a  day  or  two  before  I  got  the 
goods  that  I  could  have  the  goods  if  I  would 
give  him  $10  to  hold.  I  did  not  give  it  to 
him;  he  wanted  it  to  hold;  did  not  tell  me 
how  much  freight  was  due  on  them.  I 
thought  he  had  as  much  right  to  trust  me  as 
I  him.  I  went  to  see  about  my  goods  two 
or  three  times  a  day,  to  see  about  them.  I 
worked  at  carpentering  in  the  meantime. 
My  material  stayed  in  there  a  month  or  more. 
About  the  last  time  I  went  to  ask  Mr.  Gail- 
lard  about  it,  he  said  he  had  quit  fooling 
with  it  all.  I  paid  $9.88  on  these  goods;  that 
was  May  1st  last  The  goods  came  about 
the  9th  day  of  April,  and  'twas  May  1st  be- 
fore I  got  my  goods,  and  the  shop  was  rent- 
ed at  that  time.  While  I  was  waiting  for 
my  goods,  Mr.  Corley  held  the  key.  He  was 
holding  the  shop  for  me.  Just  before  I  got 
my  goods  out  Mr.  Corley  rented  my  shop 
to   Mr.   Knox.     I  had  the  money  to  pay 
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freight  all  the  time  while  I  wiis  waiting.  I 
paid  rent  for  the  month  of  April,  1906,  $5." 

There  was  a  dela/  from  the  9th  of  April 
until  the  1st  of  May.  The  defendant  knew 
that  the  plaintiff  was  being  greatly  Incon- 
venienced by  such  delay.  The  defendant  had 
knowledge  of  all  freight  charges,  except  those 
due  the  Terminal  Railroad  Association  for 
transporting  the  articles  of  merchandise 
from  St  Louis  city  to  East  St  Louis,  just 
across  the  Mississippi  river — a  very  incon- 
siderable portion  of  the  distance  between  St 
Louis  city  and  Langley,  S.  C  It  was  the 
act  of  the  defendant,  and  not  of  the  plaintiff 
that  caused  the  delay  in  the  delivery  of  the 
goods,  the  plaintiff  merely  stood  upon  his 
legal  rights.  When  the  defendant  realized 
that  it  was  unable  to  ascertain  the  amount 
of  the  freight  charges  due  the  Terminal  Rail- 
road Association,  it  was  very  unreasonable 
for  It  to  delay  the  delivery  of  the  goods. 
They  must  have  known  that  such  freight 
charges  would  be  almost  unappreciable  for 
so  short  a  distance.  Under  these  circum- 
stances, the  testimony  tended  to  show  a 
reckless  disregard  of  the  plaintiff's  rights. 

[7,8]  The  remaining  exceptions  either  in- 
volve questions  of  fact,  which  cannot  be  re- 
viewed by  this  court,  or  were  not  raised  in 
the  magistrate's  court 

Judgment  affirmed. 

HXDRIGE,  J.  (concurring).  The  character 
.of  the  shipment  was  sufficient  notice  that 
special  damages  might  result  from  its  delay 
to  admit  evidence  of  such  damages.  The 
record- shows  that  defendant  issued  the  bill 
of  lading.  Therefore  the  Terminal  Railroad 
Association  must  be  held  to  have  been  de- 
fendant's agent  (Salley  v.  Seaboard,  76  S.  O. 
a73,  56  S.  E.  782),  for  whose  failure  to 
promptly  furnish  the  rate  on  request  defend- 
ant is  responsible.  The  long  delay  in  as- 
certaining the  correct  freight  charges,  after 
defendant's  agent  at  Langley  knew  of  plain- 
tiff's situation,  and  that  loss  was  daily  oc- 
curring to  him  because  he  could  not  get  his 
goods,  is  evidence  of  negligence  so  gross  as 
to  warrant  an  inference  of  indifference  to 
the  plaintiff's  rights.  Therefore  punitive 
damages  were  properly  awarded. 

WOODS,  J.  (dissenting).  There  was  evi- 
dence warranting  the  inference  by  the  magis- 
trate that  the  defendant's  freight  agent  was 
mistaken  in  his  duty,  and  that  he  should 
have  delivered  the  plaintiff's  goods  on  pay- 
ment of  the  freight  charges  of  his  own  road, 
when  the  connecting  carrier,  after  being  al- 
lowed a  reasonable  time,  failed  to  respond 
to  his  demand  for  a  statement  of  its  charg- 
es. The  magistrate's  inference  of  negligence 
In  this  respect  entitled  the  plaintiff  to  re- 
cover actual  damages.  As  to  the  measure 
of  damages,  the  fact  that  the  shipment  was 


a  single  barber's  outfit,  directed  to  an  In- 
dividual, was  sufficient  to  warrant  the  infer- 
ence that  the  carrier  was  put  on  notice  that 
the  outfit  was  probably  for  use  by  a  barber, 
and  not  for  sale,  and  that  delay  would  in- 
juriously affect  the  barber's  business  by 
causing  him  to  lose  the  earnings  of  a  barber 
for  a  period  of  delay.  The  plaintiff  was 
therefore  not  precluded  from  the  recovery  of 
special  damages  to  this  extent  by  the  rule 
laid  down  in  Towles  &  Amett  v.  Atlantic 
0.  L.  Ry.  Co.,  83  S.  a  501,  65  S.  E.  638,  and 
other  cases,  that  there  can  be  no  recovery 
for  special  damages  without  notice  before 
shipment  to  the  carrier  of  the  circumstances 
of  the  plaintiff  and  of  the  special  damages 
which  would  result  to  him  from  delay.  But 
there  was  nothing  to  put  the  defendant  on 
notice  that  the  delay  would  cause  the  plain- 
tiff to  lose  the  opportunity  to  secure  a  par- 
ticular shop,  which,  on  account  of  the  delay, 
was  rented  to  another  barber;  and  hence 
there  could  be  no  recovery  for  this  item. 

The  earnings  of  a  barber,  as  shown  by 
the  evidence  of  the  plaintiff,  were  $15  per 
week;  but  the  plaintiff  testified  that  durln^^ 
the  period  of  delay  in  the  delivery  of  his 
outfit  he  actually  earned,  as  a  laborer,  $1.- 
25  per  day.  The  actual  damages  were 
thus  definitely  shown  to  be  $15  per  week, 
less  $7.50  per  week,  earned  from  April  9th, 
when  the  goods  arrived,  until  May  Ist,  when 
they  were  delivered. 

I  am  unable  to  discover  any  evidence  of 
willful  or  wanton  disregard  of  the  rights 
of  the  plaintiff.  When  the  defendant's  agent 
could  not  procure  promptly  the  freight  charg- 
es of  a  connecting  carrier,  he  made  a  care- 
ful estimate  of  the  freight  charges  as  $10, 
and  offered  to  accept  the  sum  so  estimated 
and  adjust  the  difference  with  the  plaintiff 
when  informed  of  the  exact  amount,  which 
turned  out  to  be  $9.88.  This  offer  the  plain- 
tiff refused.  There  was  no  evidence  what- 
ever that  the  plaintiff  was  responsible,  and 
it  would  be  very  harsh  judgment  to  infer 
that  the  defendant's  agent  was  guilty  of 
wanton  or  willful  disregard  of  plaintiff's^ 
rights  in  not  crediting  him  for  the  amount 
of  the  freight  charges.  Nor  is  such  an  in- 
ference to  be  drawn  from  the  remark  imput- 
ed to  the  agent  that  "he  was  done  fooling 
with  it"  The  evidence  is  undisputed  that 
he  had  made  diligent  effort  to  ascertain  the 
exact  freight  charges,  and  had  failed  on  ac- 
count of  the  negligence  of  a  connecting  car- 
rier, and,  under  the  circumstances,  the  re- 
mark meant  nothing  more  than  that,  having 
exhausted  his  efforts,  he  could  do  nothing 
more. 

The  judgment  should,  in  my  opinion,  be 
modified  by  reducing  the  recovery  to  $22.50^ 
the  actual  damages  ascertained  in  the  meth- 
od above  indicated. 
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WHITCOMB  T.  MANDBRYILIiE. 

(Supreme  Court  of  South  Carolina.     Feb.  28, 

1912.) 

1.  TBIAL  (I  139*)— NONSmT— EVIDBNCB. 

A  nonsuit  cannot  be  granted  if  there  is 
any  competent  evidence  to  go  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Trial,  Gent 
Dig.  J  332;    Dec.  Dig.  |  139.*] 

2.  Judgment  (|  217*)— Final  Judgment. 

A  decree  was  a  final  judgment  where  it 
disposed  of  the  whole  case  on  the  merits  and 
left  nothing  for  further  consideration. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  $  394;   Dec  Dig.  §  217.*] 

8.  Evidence   (§§  82.  83*)  —  Pbesumptions  — 
Perfobmance  of  Official  Duty. 

It  is  presumed  that  a  public  officer  correct- 
ly performed  his  duty,  and  every  reasonable  in- 
tendment wUl  be  made  to  support  such  pre- 
sumption, so  that  it  will  be  presumed  that  a 
receiver  ordered  by  the  court  to  sell  goods 
did  so,  as  directed. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  §|  104,  105:  Dec  Dig.  §f  82,  83  ;♦ 
Receivers,  Cent.  Dig.  i  341.] 

4.  Judgment  (§  945* )— Action  on  Fobsion 
Judgment— JuBY  Question. 

In  an  action  on  a  foreign  judgment,  evi- 
dence for  plaintiff  held  sufficient  to  make  a  non- 
suit erroneous. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  1784;  Dec.  Dig.  |  945.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Kershaw  County;   R.  El  Copes,  Judge. 

Action  by  Alice  V.  Whitcomb  against  Ed- 
ward E.  Manderville.  From  a  judgment  of 
nonsuit,  plaintiff  appeals.  Reversed  and 
remanded  for  new  trial. 

Duncan  CL  Ray  and  W.  B.  De  Loach,  for  ap- 
pellant L.  A.  Wittkowsky  and  H.  J.  Kirk- 
land,  for  respondent 

WATTS,  J.  This  action  was  commenced 
in  the  court  of  common  pleas  for  Kershaw 
county  in  July,  1909,  and  after  issue  Joined 
by  consent  the  case  came  on  for  a  bearing 
before  his  honor,  Judge  Copes,  presiding 
judge,  without  a  jury,  in  Columbia,  upon 
the  pleadings  and  testimony.  The  action 
was  on  a  judgment  rendered  by  the  district 
court  of  Lancaster  county,  in  the  state  of 
Nebraska. 

The  plaintiff  alleges  in  her  complaint  that 
an  action  was  commenced  In  the  district 
court  of  Lancaster  on  July  30,  1884,  by 
Thomas  J.  Whitcomb,  against  K  R.  Deyo 
and  Edward  £.  Manderville,  and  both  were 
duly  served,  and  Deyo  made  default,  and 
judgment  was  rendered  against  him  and  en- 
tered on  June  26,  1885;  that  Manderville 
duly  appeared  and  filed  an  answer,  and  was 
represented  by  his  attorney;  that  on  June 
26,  1885,  a  decree  was  duly  rendered  against 
the  defendant  in  favor  of  plaintiff,  finding 
and  adjudging  'that  there  was  due  from 
defendant,  E.  E.  Manderville,  to  the  plain- 
tiff, Thomas  J.  Whitcomb,  the  sum  of  $1,- 
700.''  The  said  decree  also  finds  that  the 
defendant^    Manderville,    is    insolvent,    and 


orders  Mellick,  as  sheriff  of  Lancaster  coun- 
ty. Neb.,  to  be  appointed  receiver  to  take 
charge  of  the  assets  and  property  of  the 
firm  of  Manderville  &  Whitcomb,  and  sell 
the  said  property  in  the  same  manner  as  if 
sold  on  execution,  and  upon  this  proceeding 
plaintiff  have  judgment  against  the  defend- 
ant, Manderville,  for  the  amount  unpaid  by 
the  sale  of  the  partnership  property  afore- 
said; and  it  is  further  adjudged  that  plain- 
tiff have  judgment  against  each  of  the  de- 
fendants for  the  costs  of  this  action,  taxed 
at  $22.95,  and  that  execution  issue  accord- 
ingly. That,  pursuant  to  said  decree,  Mel- 
lick, as  sheriff  or  receiver,  took  possession 
of  the  assets  and  property  of  the  firm  of 
Manderville  &  Whitcomb,  and  on  October 
8,  1885,  filed  his  return  in  the  ofBce  of  the 
district  court  in  said  county  and  state,  re- 
porting the  sale  of  jsaid  property,  and  the 
amount  realized  to  be  applied  on  the  judg- 
ment was  $135.05.  That  on  June  23,  1890, 
an  execution  upon  the  judgment  was  issued 
to  the  sheriff  of  said  county,  commanding 
him  to  cause  <o  be  levied  upon  the  goods 
and  chattels  of  said  Manderville  the  sum 
of  $1,700,  with  interest  from  June  26,  1885, 
until  paid,  and  the  further  sum  of  $44.70, 
costs.  That  said  execution  was  returned 
wholly  unsatisfied  on  June  26,  1890.  That 
aftCFwards,  on  April  2v  1895,  an  alias  exe- 
cution was  issued  to  enforce  payment  of 
the  judgment,  which  was  returned  imsatis- 
fied  on  April  6,  1895.  That  thereafter,  on 
March  21,  1900,  a  pluries  execution,  to  en- 
force payment  of  the  judgment,  was  duly 
issued  and  returned  wholly  unsatisfied  on 
March  24,  1900,  and  on  February  21,  1905, 
a  second  pluries  execution,  to  enforce  pay- 
ment of  the  judgment,  was  duly  issued  and 
returned  wholly  unsatisfied  on  February 
25,  1905.  That  the  suing  out  and  issuance 
of  said  execution  within  five  years  from  the 
date  of  said  judgment,  and  within  five  years 
of  date  of  each  execution,  revived  the  said 
judgment,  and  that  said  judgment  is  now  in 
full  force,  virtue,  and  effect  in  the  said  state 
of  Nebraska,  as  provided  by  section  1480 
(482)  of  the  1901  Annotated  Code  of  Nebras- 
ka and  the  law  in  such  cases,  as  declared 
by  the  decisions  of  the  Supreme  Court  of 
said  state.  That  plaintiff  avers  and' alleges 
on  information  and  belief  that  shortly  after 
rendition  of  the  judgment,  and  before  exe- 
cution issued,  that  Manderville  left  the  state 
of  Nebraska  and  has  remained  absent  ever 
since,  or  k^t  himself  concealed,  and  is  now 
a  resident  of  the  state  of  Pennsylvania,  and 
is  seised  and  possessed  of  valuable  real  es- 
tate in  Kershaw  county,  S.  C,  which  he 
purchased  some  time  after  the  year  1889, 
and  prior  to  the  commencement  of  this  ac- 
tion. That  by  the  law  of  the  state  of  Ne- 
braska, it  is  enacted:  "If  when  a  cause  of 
action  accrues  against  a  person  he  is  out  of 
the  state,  or  shall  have  absconded  or  con- 


•For  other  cases  see  sftxne  topic  and  section  NUMBBB  In  Dec.  Dig.  4b  Am.  Dig.  Key  No.  Series  &  Rep'r  Inflexes 
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cealed  hlmselfi  the  period  limited  for  the 
commencement  of  the  action  shall  not  begin 
to  run  nntll  he  come  into  the  state,  or  while 
he  is  absconded  or  concealed,  and  If  after 
the  cause  of  action  accrues,  he  depart  from 
the  state,  or  absconds  or  conceals  himself, 
the  time  of  his  absence  or  concealment  shall 
not  be  computed  as  a  part  of  the  period 
within  which  the  action  must  be  brought" 
Annotated  Ck)de  of  Nebraska  1901,  §  10l9. 
That  by  the  law  of  the  state  of  Nebraska 
the  presumption  of  payment  from  lapse  of 
time  may  be  overcome  by  the  proof  that  the 
judgment  has  never  been  paid;  and  proof  of 
the  departure,  continued  absence,  and  con- 
cealment of  the  defendant,  as  alleged  in  the 
complaint,  will  rebut  the  presumption  of 
payment  arising  from  the  lapse  of  time. 
That  during  the  year  1899,  plaintiff  is  in- 
formed and  believes,  .defendant  became  a 
citizen  and  resident  of  the  state  of  South 
Carolina,  without  any  previous  residence  in 
said  state,  and  remained  a  citizen  and  resi- 
dent of  said  state  until  the  year  1905,  when 
he  departed  from  the  state  and  has  remain- 
ed continually  absent  therefrom  ever  since. 
That  on  April  29,  1885,  the  aforesaid  judg- 
Inent  was  duly  assigned  to  plaintiff  for  val- 
ue, and  he  is  now  the  legal  owner  and  hold- 
er thereof.  That  no  part  of  the  said  ?1,- 
700,  decreed  to  be  due  Whitcomb  by  Man- 
derville,  has  ever  been  paid,  by  discount  or 
otherwise,  except  the  sum  of  $135.05,  as  set 
out  in  the  return  of  Mellick,  sheriff -receiver, 
October  8,  1885,  and  there  is  now  due  and 
owing  thereon  the  sum  of  $1,596.68,  with 
interest  from  October  8,  1885;  it  being  pro- 
vided by  laws  of  Nebraska  that  Judgments 
and  decrees  for  the  payment  of  money  bear 
interest  at  the  rate  of  7  per  cent. 

Defendant  answers  complaint,  and  admits 
that  he  was  served,  appeared,  and  defend- 
ed by  counsel  the  cause  in  court  at  Lancas- 
ter, Neb.,  alleged  In  complaint,  but  specific- 
ally denies  the  allegations  that  the  judg- 
ment referred  to  is  in  full  force,  virtue,  and 
effect  in  the  state  of  Nebraska.  He  admits 
that  in  1885  he  left  the  state  of  Nebraska 
and  has  been  absent  therefrom  ever  since. 
He  alleges  he  is  in  business  in  the  state  of 
Pennsylvania,  and  has  been  compelled  to  re- 
side there  the  greater  part  of  the  last  three 
years,  but  denies  that  he  is  a  permanent 
resident  of  that  state.  He  admits  he  owns 
real  estate  in  Kershaw  county,  S.  C,  which 
he  purchased  in  the  year  1905.  He  admits 
that  he  became  a  resident  and  citizen  of 
South  Carolina  in  1898,  and  before  that  time 
he  was  not  a  resident;  that  he  departed  from 
the  state  in  1900,  but  denies  that  he  has 
been  continuously  absent  therefrom  since, 
and  alleges  that  he  has  a  home  in  South 
Carolina,  wherein  his  family  resides  every 
winter.  All  allegations  not  admitted  he  de- 
nies. He  alleges  further  that  as  20  years 
have  elapsed  since  the  alleged  date  of  the 
alleged  judgment  the  same  is  presumed 
paid,  and  further  alleges  that,  more  than  20 


years  having  elapsed  since  the  alleged  date 
of  the  judgment,  an  right  of  action  is  bai^ 
red  by  the  statute  of  South  Carolina,  In 
such  cases  made  and  provided.  At  the-  trial 
before  his  honor,  Judge  Copes,  the  records 
of  the  court  of  Lancaster  county.  Neb.,  al- 
leged in  the  complaint,  and  certain  sections 
of  the  Annotated  Code  of  the  state  of  Ne- 
braska, and  volume  17,  Nebraska  Reports, 
and  certain  depositions,  were  introduced  in 
evidence  by  the  plaintiff. 

At  close  of  plaintiff's  case,  a  motion 
was  made  for  a  nonsuit  on  eight  grounds,  to 
wit:  (1)  Because  there  is  no  evidence  of  any 
judgment  against  the  defendant,  such  as  al- 
leged. (2)  Because  the  record  of  the  Ne- 
braska court  offered  to  sustain  the  judgment 
alleged  shows  on  its  face  a  complete  variance 
from  the  judgment  described  in  the  com- 
plaint (3)  Because  the  record  of  the  Ne- 
braska court  offered  in  evidence  and  relied 
on  by  plaintiff  shows  on  Its  face  that  the 
same  was  a  proceeding  In  equity,  and  the 
decretal  order  therein  authorized  future  en- 
try of  judgment  only  for  such  deficiency  as 
remained  after  sale  by  receiver  of  specific 
property,  and  no  unconditional  judgment  for 
an  ascertained  amount  was  rendered  or  en- 
tered against  defendant  (4)  Because  the 
record  offered  in  evidence  by  plaintiff  shows 
the  sale  of  only  a  portion  of  the  property  or- 
dered to  be  sold  and  applied  to  defendant's 
debt,  and  shows  no  ascertainment  of  deficien- 
cy, as  required  by  decretal  order,  was  arrived 
at,  nor  any  judgment  rendered  for  such  de- 
ficiency. (5)  Because  no  evidence  has  been 
adduced  of  judgment  against  defendant  for 
any  ascertained  definite  amount  but  instead 
the  record  shows  a  decretal  order  for  a  con- 
tingent conditional  amount  to  be  ascertain- 
able by  methods  which  were  not  pursued  or 
complied  with.  (6)  Because  the  decretal  or- 
der of  the  Nebraska  court  offered  to  sustain 
the  allegation  of  judgment  appears  to  have 
been  rendered  in  equity,  and  is  not  such  a 
judgment  as  would  support  an  action  at  com- 
mon law.  (7)  Because  no  proof  has  been  of- 
fered of  the  laws  of  Nebraska  authorizing 
any  action  upon  a  decree,  such  as  that  ad- 
duced in  evidence,  upon  which,  at  common 
law,  no  action  would  lie,  and  the  common 
law  will  be  presumed  as  applicable,  and  be- 
cause, by  the  very  terms  of  the  said  decree 
and  the  record  accompanying  the  same,  it  ap- 
pears that  no  valid  judgment  could  have  been 
entered  thereon,  nor  has  been.  (8)  Because 
it  appears  that  the  alleged  judgment  or  debt 
upon  which  plaintiff  seeks  to  recover  has  been 
presumptively  paid,  as  more  than  20  years 
have  elapsed  since  right  of  action  accrued, 
and  there  has  been  no  proof  of  any  written 
promise  to  pay,  or  acknowledgment  of  the 
debt  or  entry  of  payment  upon  the  record  of 
such  alleged  judgment  and  that  there  is  no 
sufficient  evidence  that  the  alleged  judgment 
has  not  been  paid,  or  that  any  part  thereof 
remains  unsatisfied. 

His  honor,  Judge  Copes,  passed  the  follow- 
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Ing  order,  granting  nonsuit:  ''The  above-en- 
titled action  was  tried  before  me  by  consent, 
without  a  jury,  at  my  chambers  in  Coliunbia, 
S.  C,  on  March  14,  A.  D.  1911.  After  plain- 
tiff had  Introduced  evidence,  mainly  docu- 
mentary, and  rested,  a  motion  for  nonsuit 
was  made,  on  behalf  of  defendant,  upon  vari- 
ous grounds,  which  were  submitted  in  writ- 
ing, and  which  need  not  here  be  enumerated, 
and  to  which  reference  is  sufficient.  After  ar- 
gument and  careful  consideration,  I  conclud- 
ed to  grant  the  nonsuit,  upon  the  grounds 
that  the  record  of  the  Nebraska  court  Intro- 
duced, upon  which  plaintiff  relies,  shows 
that  the  terms  and  conditions  provided  In 
the  decree  therein  rendered  for  ascertain- 
ing the  amount  for  which  plaintiff  therein 
should  have  Judgment  were  not  compiled  with, 
except  In  part,  and  the  record  discloses  no 
account  of  a  considerable  portion  of  the  prop- 
erty ordered  sold,  and  specifically  described, 
and  the  proceeds  of  sale  of  which  were  or- 
dered applied  to  the  defendant's  Indebted- 
ness. It  does  not  appear  from  the  record 
that  any  definite,  ascertained  amount  was  le- 
gally or  properly  determined  as  prescribed 
by  the  decree,  and  for  such  reasons  I  hold 
that  the  allegations  of  the  complaint  are  not 
supported  by  evidence,  and  I  grant  the  non- 
suit The  other  grounds  submitted  are  over- 
ruled." From  this  order  plaintiff  appeals, 
questioning  the  correctness  of  the  court's  rul- 
ing, and  defendant  gave  notice  that  he  would 
ask  the  court  to  sustain  the  order  of  nonsuit 
upon  all  the  grounds  submitted  on  trial  be- 
low, in  addition  to  the  grounds  assigned  by 
his  honor  In  his  order  of  nonsuit. 

[1]  It  has  been  so  oft^i  decided  by  this 
court  that,  where  there  Is  any  competent  rele- 
vant testimony  to  go  to  the  jury,  nonsuit 
cannot  be  granted  that  citation  of  authority 
is  unnecessary.  Was  there  any  competent 
relerant  testimony  to  go  to  the  jury  in  this 
case? 

[2]  We  find  a  decree  of  the  Nebraska  court 
which  was,  in  our  opinion,  a  final  judgment, 
because  it  disposed  of  the  whole  merits  of 
the  cause,  and  left  nothing  for  the  further 
eansideration  of  the  court  The  law  of  Ne- 
braska introduced  in  evidence  has  this:  "The 
district  courts  shall  have  and  exercise  gen- 
eral, original  and  appellate  jurisdiction  in' 
all  matters,  both  civil  and  crimhial,  except 
where  otherwise  provided."  Cobbey's  Anno* 
tated  Statutes  of  Nebraska,  voL  2,  |  4784. 
**A11  presumptions  are  in  favor  of  the  juris- 
diction of  district  court"  Bedford  v.  Ruby, 
17  Neb.  98,  22  N.  W.  76.    The  decree  finds : 

'That  there  is  due  from  defendant,  Mand- 
erville,  to  the  plaintiff,  Thomas  J.  Whitcomb, 
the  sum  of  $1,700.  The  court  further  finds 
the  value  of  the  partnership  property  of  the 
firm  of  Manderville  &  Whitcomb  Is  of  the 
value  of  not  to  exceed  $1,500.00;  that  the  de- 
fendant, Manderville,  Is  insolvent;  and  that 
the  property  of  the  said  firm  of  Manderville 
&  Whitcomb  should  be  sold  by  the  receiver, 
hereafter  named,  upon  the  same  advertise- 


meat  and  terms  and  in  the  manner  of  con- 
ducting an  execution  sale  of  personal  prop- 
erty, and  the  proceeds  of  such  sale  be  applied 
to  the  payment  of  the  above  amount  found 
due  from  Manderville,  the  defendant  to  plain- 
tiff, Thomas  J.  Whitcomb.  It  Is  further 
ordered,  adjudged,  and  decreed  that  the  in- 
junction issued  in  the  cause  be  made  perpet- 
ual, and  that  each  of  the  defendants  be  re- 
strained from  In  any  manner  asserting  any 
right  or  Interest  in  tiie  partnership  assets  of 
the  firm  of  Manderville  &  Whitcomb,  and  es- 
pecially this  decree  applies  to  the  property 
described  In  the  pretended  chattel  mortgage, 
executed  by  Deyo  to  Manderville^  which  said 
property  Is  described,  to  wit  etc  It  is  fur- 
ther ordered  that  S.  M.  Mellick,  as  sheriff  of 
Lancaster  county.  Neb.,  be  appointed  recelv« 
er  to  take  charge  of  the  assets  and  property 
of  the  firm  of  Manderville  &  Whitcomb  whet* 
ever  the  same  may  be  found,  and  for  that 
purpose  to  search  for,  collect  and  take  pos- 
session of  the  same  wherever  found,  and  said 
receiver  is  hereby  ordered  to  sell  said  prop- 
erty in  the  same  manner  as  if  sold  on  execu- 
tion, and  to  give  the  purchaser  a  bill  of  sale 
of  the  same,  and  that  upon  the  return  of  his 
proceedings  plaintiff  have  judgment  against 
the  defendant,  £.  E.  Manderville,  for  the 
amount  unpaid  by  sale  of  partnership  prop- 
erty aforesaid;  and  It  Is  further  adjudged 
that  plaintiff  have  judgment  against  each  of 
the  defendants  for  the  costs  of  Uds  action, 
taxed  at  $22.95,  and  that  execution  Issue  ac- 
cordingly/' 

[3]  On  the  8th  day  of  October,  1885,  the 
receiver  did  make  a  return,  and  reported 
the  amount  to  apply  on  judgment  was  $135.- 
05,  and.  which  was  applied  thereon.  By  de- 
cree Immediately  upon  return  of  receiver's 
proceedings,  Thonuis  J.  Whitcomb  was  to 
have  judgment  for  the  amount  unpaid  by  the 
sale  of  the  partnership  property;  so  by  this 
decree  we  find  that  on  October  8,  1885, 
Thomas  J.  Whitcomb  had  a  judgment  for 
$1,700,  with  Interest  from  June  26,  1885, 
less  tlxe  sum  pf  $135.05,  applied  by  receiv- 
er. His  honor.  Judge  Ctopes,  holds,  however, 
that  the  receiver  did  not  sell  aU  of  the  goods 
and  chattels  ordered  to  be  sold,  and  that 
the  plaintiff  was  not  entitled  to  judgment 
until  this  was  done.  The  record  shows  In- 
structions to  the  receiver  were  that  he  was 
to  take  charge  of  the  assets,  property,  etc., 
of  the  firm  of  Manderville  &  Whitcomb 
wherever  the  same  may  be  found,  and  for 
that  purpose  search  for,  collect  and  take 
possession  of  the  same  wherever  found,  and 
then  sell  them.  Apart  from  that  the  law 
presumes  that  "the  presumption  Is  always 
in  favor  of  the  correct  performance  of  his 
duty  by  an  officer,  and  every  reasonable  in- 
tendment will  be  made  In  support  of  such 
presumption."  Throop  on  Public  Officers,  S 
559.  Also  by  the  same  author:  "The  pre- 
sumption is  that  no  official  person,  acting 
under  oath  of  office,  will  do  aught  which  Is 
against  his  official  duty  to  do,  or  will  omit 
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ayght  wh}2h  his  official  dnty  requires  to  be 
done."  "All  persons  are  presumed  to  have 
duly  discharged  any  duty  imposed  by  law." 
Douglass  V.  Owens,  5  Rich.  536. 

By  examination  of  the  Nebraska  record,  it 
will  be  found  that  Whltcomb  alleges  that 
Deyo  is  In  possession  of  the  assets,  and  Is 
about  to  dispose  of  the  same.  Mandervllle 
later,  under  oath,  asserts  that  said  chattels 
specifically  described  have  already  been  sold, 
and  that  officers  cannot  find  them,  and  again, 
In  his  sworn  answer,  says  "that  the  prop- 
erty has  been  sold."  The  Nebraska  court 
recognized  the  fact  that  the  property  and  as- 
sets of  the  firm  of  Mandervllle  &  Whltcomb 
had  been  taken  away  and  secreted,  and  the 
order  to  recover  was  to  sell  what  he  could 
find. 

{4]  Plaintiff  Introduced  the  following  law 
from  the  Nebraska  Annotated  Code,  |  1019, 
which  reads:  "If  when  a  cause  of  action  ac- 
crues against  a  person  he  be  out  of  the  state, 
or  should  have  absconded  or  concealed  him- 
self, the  period  limited  for  the  commence- 
ment of  the  action  shall  not  begin  to  run  un- 
til he  come  Into  the  state,  or  while  he  is  ab- 
sconded or  concealed;  and  If  after  the  cause 
of  action  accrues  he  departed  from  the  state 
or  absconds  or  conceals  himself,  the  time  of 
his  absence  or  concealment  shall  not  be  com- 
puted as  any  part  of  the  period  within  which 
the  action  must  be  brought"  The  complaint 
In  this  <^ase  alleges  that  shortly  after  rendi- 
tion of  Judgment  In  Nebraska  defendant  left 
that  state  and  has  remained  absent  ever 
since.  Defendant  in  his  answer  herein  ad- 
mits that  about  the  year  1885  he  departed 
from  Nebraska  and  has  been  absent  there- 
from ever  since.  The  Nebraska  record  shows 
that  execution  was  duly  Issued  upon  Judg- 
ment on  June  23,  1890,  which  was  returned 
wholly  unsatisfied  on  June  26,  1890;  that  an 
alias  execution  was  Issued  on  Judgment  on 
April  2,  1895,  which  was  returned  wholly 
unsatisfied  on  April  6,  1S95;  that  on  March 
21,  1900,  a  plurles  execution  was  issued  on 
said  Judgment  and  returned  wholly  unsatis- 
fied on  March  24,  1900,  and  on  February  21, 
1905,  a  second  plurles  execution  was  issued 
thereon,  and  was  returned  wholly  unsatisfied 
on  February  25,  1905.  From  this  it  will  be 
seen  that  there  was  sufficient  testimony  on 
the  part  of  the  plaintiff  to  prevent  the  grant- 
ing of  a  nonsuit,  and  we  think  his  honor. 
Judge  Ck>pes,  was  in  error  in  so  doing.  He 
was  in  error  in  granting  it  on  the  grounds 
he  based  his  order  on.  Neither  can  his  or- 
der of  nonsuit  be  sustained  on  additional 
grounds  relied  on  by  defendant 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  nonsuit  appealed  from  be  re- 
versed, and  the  case  remanded  for  trial. 

GARY,  C.  J.,  and  WOODS,  HYDRICK, 
and  FRASER,  JJ.,  concur. 


(90  S.  C.  394) 

FIRST  NAT.  BANK  OF  RICHMOND,  IND., 

V.  BADHAM. 

(Supreme  Ck>urt  of  South  Carolina.     Feb.  23, 

1912.) 

1.  Costs  (I  236*)  — On  AppsAii  —  Right  of 

Circuit  Couht  to  Vacate. 

Judgment  for  defendant  in  an  action  on 
notes  was  reversed  on  plaintiff's  appeal,  and 
a  new  trial  granted,  and  plaintiff  then  gave  no- 
tice of  the  costs  on  appeaL  and  a  judgment  for 
such  costs  was  enterea.  On  motion  of  defend- 
ant, the  circuit  court  set  aside  the  judgment  to 
the  extent  of  $250,  on  the  ground  that  that 
amount  had  been  furnished  and  paid  by  a  party 
other  than  the  plaintiff.  Held^  that  the  set- 
ting aside  of  the  judgment  was  erroneous,  since, 
under  the  statutory  provisions  as  to  costs  oi 
appeal,  it  made  no  difference  who  advanced 
the  money  for  costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  f§  900-^07;    Dec  Dig.  f  236.*] 

2.  Appeal  and   Ereob   ({  162*)— Right  to 

Appeal— Estoppel. 

Where  the  court  reduced  the  nmount  of  a 
judgment  theretofore  entered,  the  acceptance 
by  the  judgment  creditor  of  the  reduced 
amount,  which  was  not  disputed,  was  not  suffi- 
cient to  preclude  an  appeal  from  the  act  of  the 
court  in  reducing  the  amount. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  984-991;  Dec  Dig.  | 
162.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;    R.  £2.  Cop^  Judge. 

Action  by  First  National  Bank  of  Rich- 
mond, Ind.,  against  V.  C.  Badham.  From  an 
order  of  the  Court  of  Common  Pleas  for 
Richland  County,  setting  aside  in  part  a 
judgment  for  plaintiff  against  defendant  for 
the  costs  of  an  appeal  to  the  Supreme  Court, 
plaintiff  appeals.     Reversed. 

Lyles  &  Lyles,  for  appellant  D.  W.  Rob- 
inson, for  respondent. 

WATTS,  J.  [1]  This  is  an  appeal  from  the 
order  of  the  court  of  common  pleas  for  Rich- 
land county,  setting  aside  in  part  a  Judg- 
ment In  favor  of  the  plaintiff  against  the  de- 
fendant for  the  costs  of  an  appeal  to  the 
Supreme  Court  The  action  was  conamenced 
some  years  ago  upon  two  promissory  notes, 
made  by  Samuel  J.  Huffman  of  Richland 
county,  S.  C,  and  indorsed  and  delivered 
by  him  before  maturity  to  the  Richmond  City 
Mill  Works  of  Richmond,  Ind.,  and  upon 
its  first  trial  resulted  in  a  judgmoit  for  the 
defendant  The  plaintiff  appealed,  and  said 
judgment  was  reversed,  and  a  new  trial 
granted.  Plaintiff  gave  notice  of  its  costs, 
and  a  judgment  for  said  costs  was  duly  en- 
tered and  recorded  In  the  office  of  the  said 
clerk  of  court  of  the  court  of  common  pleas 
for  Richland  county,  with  cross-references, 
as  provided  in  rule  40  of  the  rules  of  the 
circuit  court  Said  judgment  amounted  to 
$344.40,  and  was  entered  on  the  4th  day  of 
August,  1910,  the  judgment  roll  being  on 
said  day  filed  in  the  office  of  said  clerk  of 
court  for  said  county,  and  the  number  of 
the  roll  is  9,642. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  it  Rep'r  indexes 
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On  the  12th  day  of  December,  1910,  the 
defendant  served  and  filed  a  notice  of  motion 
to  set  aside  said  Judgment,  upon  the  grounds 
set  forth  in  the  petition  and  affidavit  attach- 
ed to  the  notice,  wMch  were:  **That  at  the 
time  said  judgment  vras  taken  and  entered 
the  defendant  supposed  that  the  said  costs 
and  disbursements  making  up  the  same  had 
been  advanced  and  paid  by  the  plaintiff,  and 
that  the  same  were  due  to  the  plaintiff; 
that  since  the  entry  of  said  Judgment,  and 
within  the  past  few  days,  to  wit,  on  the  11th 
day  of  December,  1910,  this  defendant  has 
ascertained,  through  copies  of  the  records  of 
the  circuit  court  of  Wayne  county,  state  ot 
Ic(^ana,  which .  has  been  duly  certified  in 
accordance  with  the  acts  of  Congress,  and 
are  in  his.  possession,  that  the  costs  of  pre- 
paring and  printing  the  record  on  appeal  of 
this  action  were  furnished  and  paid  by  Hen- 
ry S.  Bums,  receiver  of  the  Bichmond  City 
Mill  Works,  and  not  by  said  plaintiff  bank; 
and  that  said  costs  and  disbursements  are 
not  due  said-  plaintiff  bank,  but,  if  they  are 
due  to  any  one,  are  due  to  the  said  Bichmond 
City  Mill  Works."  The  motion  came  up 
before  Hon.  Bobert  E.  Copes,  circuit  Judge, 
who  thereafter  filed  his  order,  finding,  among 
other  things,  as  follows: 

'That  $250  of  the  costs  and  expenses  taxed 
against  the  defendant,  as  part  of  said  Su- 
preme Court  costs,  and  for  which  Judgment 
was  entered  against  said  defendant  by  the 
clerk  of  this  court,  under  rule  40  of  the  cir- 
cuit court,  on  August  4,  1910,  being  Judgment 
roll  No.  9,642,  was  furnished  and  paid  by 
the  Bichmond  City  Mill  Works,  and  not  by 
the  plaintiff.  Indeed,  the  plaintiff  has  not 
denied  these  allegations,  or  offered  anything 
in  reply  or  explanation  thereof;  and  this 
seems  to  be  practically  an  undisputed  fact. 
So  far  as  the  Bichmond  City  Mill  Works  is 
concerned,  the  defendant  claims  he  has  a 
good  defense  as  to  any  claim  which  might 
or  could  be  brought  against  him;  and  that 
said  Bichmond  City  Mill  Works  is  indebted 
to  said  defendant  in  a  much  larger  sum,  but 
has  no  assets  in  this  state.  The  main  case 
was  also  tried  before  me,  and  on  that  trial 
an  agreement,  signed  by  counsel  for  both 
parties,  was  introduced  in  evidence,  showing 
that  the  Bichmond  City  Mill  Works  went 
into  the  hands  of  a  receiver  in  March,  1907, 
and  that  such  receiver  filed  his  final  report 
on  October  26,  1908. 

"I  am  of  the  opinion,  and  so  find,  that  the 
plaintiff  has  not  expended  the  said  sum  of 
$250  of  said  costs,  so  taxed  and  entered,  and 
is  therefore  not  entitled  to  have  Judgment 
for,  and  to  receive,  the  said  $250,  under  rule 
40,  of  this  state;  and,  further,  that  the  de- 
fendant is  entitled  to  relief  from  so  much 
of  said  Judgment  as  embraces  the  said  sum  of 
$250,  under  section  195  of  volume  2,  part  1, 
of  the  Code;  and  therefore  ordered  and  ad- 
judged that  the  Judgment  heretofore  render- 
ed and  entered  in  this  court,  by  the  clerk 
thereof*  on  August  4»  1910,  being  Judgment 


roll  No.  9,642,  in  favor  of  the  plaintiff  and 
against  the  defendant,  be,  and  the  same  is 
hereby,  set  aside  and  vacated  as  to  $250 
thereof,  but  retained  in  full  force  and  ef- 
fect as  to  $84.40  thereof." 

The  action  in  which  Judgment  for  costs 
was  rendered  was  upon  two  promissory  notes, 
made  by  Samuel  J.  HuCFman,  dated  July  12, 

1907,  payable  to  order  of  V.  C.  Badham,  one 
for  $785,  payable  on  January  1,  1908,  and 
the  other  for  $790,  payable  on  February  1, 

1908.  These  notes  were  both  indorsed  before 
maturity,  and  delivered  by  Badham  to  th6 
Bichmond  City  Mill  Works  of  Bichmond, 
Ind.,  and  were  likewise  indorsed  before  ma- 
turity and  delivered  to  the  plaintiff,  the  First 
National  Bank  of  Bichmond,  Ind.  Both 
Samuel  J.  Huffman  and  V.  C.  Badham  were 
residents  of  the  state  of  South  Carolina,  and 
the  notes  sued  on  contained  a  reservation 
to  title  to  the  property.  The  Bichmond  City 
Mill  Works,  not  being  a  resident  of  South 
Carolina,  could  not  be  made  a  party  to  the 
action  here  upon  these  notes.  The  action  in 
which  Judgment  In  question  was  rendered 
was  commenced  in  1905.  While  action  was 
pending,  it  appears  by  proof,  furnished  by 
Badham  himself,  that  the  Bichmond  City 
Mill  Works  became  insolvent,  and  that  the 
receiver  of  that  corporation,  on  January  8, 
1908,  paid  to  the  plaintiff  $800  on  account 
of  these'  claims,  and  on  November  4,  1908, 
paid  a  final  dividend  of,  $279.60.  It  also 
appears  that  on  June  10,  1907,  the  plaintiff 
made  demand  on  the  receiver  of  the  Bich- 
mond City  Mill  Works  for  $250,  to  pay 
the  cost  of  printing  case  for  appeal  to  this 
court,  which  resulted  in  the  reversal  of  a 
Judgment  for  the  defendant  and  a  new  trial 
of  the  cause.  This  amount  was  paid  over 
to  the  plaintiff,  the  First  National  Bank,  and 
the  plaintiff,  having  obtained  a  new  trial, 
in  the  Supreme  Court,  duly  taxed  its  costs 
and  entered  Judgment  therefor.  The  plaintiff 
appeals  from  the  order  of  Judge  Copes,  and 
questions  the  right  of  the  circuit  Judge  to 
vacate  the  Judgment,  which  has  been  duly 
entered  up  for  the  plaintiff  against  the  de- 
fendant. Badham,  to  the  extent  of  $260  re- 
ferred to. 

A  few  days  after  the  order  was  made  by 
Judge  Copes,  on  April  19,  1911,  the  attorney 
for  Badham  forwarded  to  the  attorneys  for 
plaintiff  a  check  for  $84.40,  given  by  the 
Dorchester  Lumber  Company,  by  Y.  O.  Bad- 
ham, treasurer,  and  indorsed  by  attorney 
for  the  defendant,  being  the  amount  specified 
in  the  order  of  Judge  Copes  to  be  paid  by 
said  defendant.  The  indorsement  on  the 
check  showed  it  was  for  the  payment  of 
costs  in  this  case,  and  the  letter  accompany- 
ing the  same  explicitly  states  that  it  was 
"in  payment  of  the  balance  of  the  Judgment 
for  costs  of  the  Supreme  Court  in  this  case, 
under  and  in  accordance  with  the  order  made 
by  Judge  Bobert  B.  Copes,  on  Saturday  last, 
the  15th  inst.,  copy  of  which  you  have.  I 
will  thank  you  to  mark  this  Judgment  satis- 
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fled  in  accordance-  witb  that  order."  This 
check  was  collected  by  attorneys  for ,  the 
plaintiff,  who  subsequently  appealed  from 
the  order  of  Judge  Copes.  Attorney  for  Bad- 
ham  gave  notice  that  he  would  move  to  sus- 
tain Judge  Copes'  order,  and  dismiss  the 
appeal,  on  the  ground  that  the  attorneys  for 
plaintiff  accepted,  retained,  and  used  this 
check  after  receiving  it,  with  the  letter,  and 
by  so  doing  the  Judgment  was  satisfied,  and 
plaintiff  precluded  from  appealing  from  said 
judgment  by  said  acta. 

l5id  Judge  Copes  have  the  right  to  vacate 
the  Judgment,  which  had  been  duly  entered 
up  for  the  plaintiff  against  the  defendant, 
Badham,  to  the  extent  of  $250?  We  think 
not  It  has  been  distinctly  held  in  Cunning- 
ham V.  Cauthen,  47  S.  C.  168,  25  S.  Ek  87,  Sul- 
livan V.  Latimer,  43  S.  C.  262,  21  S.  E.  3, 
and  other  decisions  of  our  courts,  that  the 
statutory  provisions  as  to  costs  of  appeal 
to  the  Supreme  Court  were  intended  to  allow 
Buch  costs  to  the  prevailing  party  in  the 
appeal,  without  regard  to  the  final  result 
of  the  action.  The  plaintiff,  having  prevailed 
In  the  Supreme  Court  in  the  appeal,  was 
entitled  to  tax  its  costs  and  disbursements; 
and  it  made  no  difference  where  it  got  the 
money  from,  or  who  furnished  it  That 
could  not  concern  the  defendant  The  plain- 
tiff was  entitled  to  its  costs  and  disburse- 
ments, under  statutory  provisions  as  to  costs 
of  an  appeal,  and  defendant  was  liable. 

[2]  As  to  the  acceptance  of  the  check  by 
plaintiff's  attorneys,  it  was  for  the  amount 
only  not  vacated  by  the  order  of  Judge  Copes, 
and  was  not  accepted  in  accord  and  satisfac- 
tion of  the  Judgment  Judge  Copes  only  un- 
dertook to  reduce  the  Judgment  by  $250,  and 
in  express  terms  provided  that  "it  be  re- 
tained in  full  force  and  effect  as  to  $84.46 
thereof."  The  Judgment  was  unaffected  to 
that  extent  and  gave  the  plaintiff  the  right 
to  demand  that  amount  from  the  defendant, 
and  there  is  no  evidence  to  Justify  us  in 
holding  that  the  taking  of  this  amount,  ad- 
Judged  and  admitted  to  be  due,  was  a  waiver 
of  the  additional  amount  which,  it  was 
claimed,  had  been  erroneously  stricken  from 
the  Judgment 

The  Judgment  appealed  from  is  reversed. 

GARY,  a  J.,  and  WOODS,  HYDRICK, 
and  FRASER,  JJ.,  concur. 


(90  S.  C.  378) 

EIRBY  ▼.  KELLY  et  aL 

(Supreme  Court  of  South  Carolina.     Feb.  23, 

1912.) 

1.  Plbadino  (§§  11,  354*) —Striking  Out 
Plsadinq  *-  Alleqation  of  Evidenxiabt 
Maiteb. 

In  an  action  for  dower,  the  defendants 
interposed  as  a  defense  that  the  grand  jury  had 
found  a  true  bill  against  plaintiff  and  a  person 
named   for   adultery,  and   that   thereupon   the 


plaintiff  had  fled  the  state,  and  remained  awaj 
until  after  the  death  of  her  husband.  Held,  on 
motion  to  strike,  that  this  defense  merely  con- 
tained evidentiary  matter,  and  therefore  did 
not  state  facts  sufficient  to  constitute  a  de- 
fense, and  was  properly  stricken  out. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  §|  81,  1092-1095;  Dec.  Dig.  Si  ui 
354.*] 

2.  Appeal  and  Erbob  (§  103*)— Dsoisions 
Reviewabijc— Obdbb  Stbikino  Out  Puead- 

IMG. 

The  striking  of  a  pleading  setting  up  evi- 
dentiary matter  does  not  involve  the  merits, 
and  is  not  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig,  |  704;  Dec  Dig.  |  i03.*] 

3.  Appeal  and  Ebbob   (|  460*)  —  Supsbsb- 

DEAS— OpPOBTUNITT    OF    APPEAL. 

The  taking  of  an  appeal  from  an  order 
not  appealable  does  not  act  as  a  supersedeaa. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dea  Dig.  |  400.*] 

4.  TBIAL  (§  352*)— SPEOIAIi  INTBBBOGATOBIBB 
— FOBM. 

In  an  action  for  dower,  where  it  was  set 
up  in  defense  that,  while  her  husband  was  liv- 
ing, plaintiff  willingly  left  him  and  Uved  ia 
adultery  with  a  person  named,  .and  so  con- 
tinued until  the  death  of  her  husband,  the  sub- 
mission together  of  the  issue  as  to  the  plain- 
tiff's adultery  and  the  issue  as  to  whether  she 
had  willingly  left  her  husband  and  lived  in 
adultery  into  one  interrogatory,  requiring  but 
one  answer  by  the  jury,  was  not  prejudicial  to 
defendants,  as  it  was  necessary  for  the  jury  to 
find  both  issues  in  favor  of  the  plaintiff  before 
they  could  render  a  special  verdict  in  the  nega- 
tive. 

[Ed.  Note,— For  other  cases,  see  Trial  Cent. 
Dig.  §  840;    Dec.  Dig.  i  352.*] 

5.  Appeal  and  Ebbob  (§  883*)— Waiveb  Av- 
FECTiNO  Right  —  ACQUiEscEifCK  iii  Deci- 
sion. 

Where  defendant  in  the  course  of  a  trial 
called  the  attention  of  the  court  to  the  fact 
that  the  next  day  was  a  legal  holiday,  and  the 
court,  on  inquiry  and  consent  of  the  Jurors, 
ordered  the  hearing  to  proceed  on  that  day^  at 
which  time  defendant  appeared  without  objec- 
tion, defendant  thereby  waived  the  right  on 
appeal  to  insist  upon  his  objection  to  the  trial 
on  that  day. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3611;    Dec.  Dig.  i  883.*] 

6.  Do  WEB   (8   76*)— ACTION— Pabties. 

An  action  for  dower  may  be  brought  joint- 
ly against  all  persons  who  may  be  in  possession 
of  any  of  the  lands  oat  of  which  dower  is 
claimed. 

[Ed.  Note.— For  other  cases,  see  Dower, 
Cent.  Dig.  §S  267-276;   Dec.  Dig.  i  76.*] 

7.  Venue  (|  16* )— Action  fob  Dowebt-Land 
IN  Different  Counties. 

In  an  action  for  dower  brought  a^inst  all 
persons  in  ^ssession  of  the  lands  m  which 
dower  is  claimed,  the  fact  that  a  part  of  the 
lands  may  be  in  a  county  other  than  that  in 
which  the  action  is  brought  does  not  deprive 
the  county  court  of  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Yenne, 
Cent.  Dig.  §  26;   Dec  Dig.  §  16.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;    Geo.  B.  Prince,  ^udge. 

**To  be  officially  reported." 

Action  by  Annie  E.  Kirby  against  Or- 
lando D.  Kelly  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.     Ai&rmed. 
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A.  B.  Stuckey,  Walter  H.  Wells,  and  Lee 
ft  Molse,  for  appellants.  J.  H.  Clifton,  for 
respondent. 

GARY,  C.  J.  This  is  an  action  for  dower. 
The  complaint  alleges  that  the  plaintiff  was 
lawfully  married  to  the  late  Daniel  Klrby 
in  1880,  and  thereafter  lived  with  him  as 
his  wife;  that  Daniel  Kirby  died  on  or  about 
the  eth  of  November,  1908;  that  during 
such  coverture  Daniel  Kirby  was  seised  and 
possessed  of  an  estate  of  inheritance,  in  the 
following  tracts  of  land  (then  follows  the 
description  of  five  tracts  of  land,  four  of 
which  are  situate  in  the  county  of  Sumter 
and  one  in  Lee  county);  that  she  is  entitled 
to  dower  in  each  of  said  tracts,  which  are 
now  In  the  possession  of  the  respective  par- 
ties, who  are  made  defendants  in  this  ac- 
tion. The  defendants,  after  denying  cer* 
tain  allegations  of  the  complaint,  set  up  the 
defense  that  some  years  prior  to  the  death 
of  the  said  Daniel  Kirby  the  plaintiff  will- 
ingly^ left  her  husband,  and  lived  in  adul- 
tery with  one  William  Hinson  and  others, 
and  continued  with  her  said  advoutrer  or 
advoutrers  until  the  death  of  her  husband; 
and  for  these  reasons  they  claim  the  benefit 
of  section  2367,  1  C6de  of  Laws.  They 
also  interposed  as  a  fourth  defense  that  the 
grand  Jury  for  Florence  county  in  1907  found 
a  true  bill  against  the  plaintiff  and  William 
Hinson  for  adultery,  and  that  thereupon 
the  plaintiff  fled  the  state  and  remained 
away  until  after  the  death  of  Daniel  Klrby. 
After  the  filing  of  the  answer,  both  the  plain- 
tiff and  the  defendants  gave  notice  that  they 
would  make  motion  to  submit  certain  issues 
to  the  Jury.  Thereafter,  to  wit,  on  the  5th 
day  of  July,  1910,  the  plaintiff  gave  notice 
that,  upon  the  call  of  the  case,  she  would 
make  a  motion  to  strike  out  the  fourth  de- 
fense on  the  ground  that  it  was  irrelevant 
and  redundant,  which  motion  was  granted. 
Immediately  thereupon  the  defendants  serv- 
ed notice  of  intention  to  appeal  from  said 
order.  When  the  case  was  called  for  trial, 
the  defendants  contended  that  the  notice  of 
intention  to  appeal  acted  as  a  supersedeas, 
and  made  a  motion  to  stay  proceedings,  un- 
til the  case  was  finally  determined,  but  the 
motion  was  overruled.  Thereupon  the  mo- 
tions to  frame  issues  for  trial  by  a  Jury 
were  called  up,  and  the  defendants  formally 
withdrew  their  motions. 

His  honor  the  presiding  Judge,  upon  the 
plaintUTs  motion,  then  ordered  that  the  fol- 
lowing issues  be  submitted  to  the  Jury:  ''Did 
the  plaintiff  prior  to  the  death  of  her  hus- 
band, Daniel  Kirby,  have  an  advoutrer,  and 
willingly  leave  her  husband,  and  go  away 
and  continue  with  him  in  adultery?"  The 
defendant's  attorneys  objected  to  the  form 
of  the  order,  on  the  ground  that  the  issues 
as  to  her  having  an  advoutrer,  and  the  is- 
sue as  to  her  willingly  leaving  her  husband, 
and  going  away  and  continuing  with  her 
advoutrer  in  adultery,  should  hare  been  sep- 


arately submitted  to  the  Jury,  but  the  ob- 
jection was  overruled.  The  following  state- 
ment appears  in  the  record:  *The  trial 
thereupon  proceeded  upon  the  issues  set 
out  in  the  order  above  stated,  which  trial 
began,  Tuesday,  November  22,  1910.  The 
examination  of  witnesses  consumed  all  Tues- 
day, November  22d,  Wednesday,  November 
23d,  and  still  in  progress,  at  the  hour  for 
adjounmient  of  the  court,  on  the  evening  of 
the  23d  of  November.  Thereupon  the  de- 
fendants' counsel  called  the  attention  of  the 
court  to  the  fact  that  the  following  day 
Thursday,  November  24th,  was  Thanksgiv- 
ing Day,  a  legal  holiday,  and  suggested  that 
the  court  adjourn  further  hearing  of  the 
cause  until  Friday  morning,  November  25th, 
upon  the  ground  that  Thursday  was  a  legal 
holiday,  and  that  the  court  had  no  right  to 
continue  the  trial  on  Thanksgiving  Day,  and 
that  the  proceedings  would  be  null  and  void. 
Whereupon  the  court  inquired  of  the  jurors 
whether  they  wished  the  case  adjourned 
over  until  Friday,  and,  being  by  them  as- 
sured that  they  unanimously  preferred  to 
proceed  on  Thursday,  ordered  the  further 
hearing  of  the  case  to  proceed  on  Thursday 
morning,  November  t24th,  to  which  the  de- 
fendants did  not  except  The  cause  there- 
upon did  proceed  on  Thursday  morning 
Thanksgiving  Day,  consuming  the  entire 
day,  and  was  concluded  on  the  afternoon 
of  that  day,  the  counsel  for  the  defendants 
making  no  further  objections."  The  Jury 
found  for  the  plaintiff  upon  the  issues  sub- 
mitted to  it  Thereupon  the  court  proceed- 
ed to  hear  the  cause  upon  the  remaining 
issues,  which  were  decided  in  favor  of  the 
plaintiff.  During  the  hearing  of  the  case, 
tlie  defendantE^  attorneys  raised  the  ques- 
tion that  the  court  did  not  have  Jurisdiction 
of  the  tract  of  land  lying  in  Lee  county,  but 
the  objection  was  overruled. 

[1]  The  defendants  appealed  upon  excep- 
tions, the  first  of  which  is  as  follows:  ''Be- 
cause the  presiding  Judge  erred  in  striking 
out  the  fourth  defense  of  the  answer  of  the 
adult  defendants,  the  same  being  a  valid 
legal  defense,  based  upon  a  public  record, 
and  the  ruling  of  the  presiding  Judge  thus 
precluding  the  defense  from  offering  any 
evidence  upon  the  same,  or  of  placing  said 
record  in  evidence.*'  The  so-called  fourth 
defense  merely  contained  evidentiary  mat- 
ter, and  therefore  did  not  state  facts  suffi- 
cient to  constitute  a  defense.  It  was  there- 
fore properly  struck  out  Bolin  v.  Railway, 
65  S.  0.  222,  43  S.  B.  665. 

[21  The  second  elception  is  as  follows: 
"Because  the  defendants,  having  served  no- 
tice of  intention  to  am>eal  from  the  ruling 
and  order  of  the  presiding  Judge  striking 
out  their  fourth  defense,  moved  that  all  fur- 
ther proceedings  be  stayed  pending  said  ap- 
peal, upon  the  ground  that  the  notice  of 
appeal  operated  as  a  supersedeas.  His  hon- 
or erred  in  not  sustaining  the  motlon«  and 
in  ordering  the  trial  to  proceed." 
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[3]  The  striking  ont  of  evidentiary  matter 
does  not  involve  the  merits,  and  is  not  ap- 
pealable. An  appeal  in  such  case  does  not 
therefore  act  as  a  supersedeas.  Rhodes  v. 
RaUway,  68  S.  C.  4d4,  47  S.  E.  689. 

[4]  The  third  exception  is  as  follows:  "Be- 
cause the  presiding  Judge  erred  in  combin- 
ing two  separate  important  issues  of  fact  in 
one  issue,  to  wit,  the  issue  numbered  ^flrst,' 
submitting  the  issue  of  adultery  and  the 
issue  of  the  wife  going  away  and  continu- 
ing with  her  advoutrer  in  one  query,  requir- 
ing but  one  answer  by  the  Jury,  and  thereby 
denied  the  defendants  the  right  to  separate 
findings  upon  the  separate  issues  raised  by 
the  statute  to  their  inquiry,  in  that  it  is  not 
known  to  which  issue  the  answer  'no*  by 
the  Jury  is  responsive."  We  fail  to  see 
wherein  the  form  of  the  issues  was  prejudi- 
cial to  the  rights  of  the  appellants,  as  it 
was  necessary  for  the  Jury  to  find  both  is- 
sues in  favor  of  plaintiff,  before  they  could 
render  a  verdict  in  the  negative. 

[5]  The  fourth  exception  is  as  follows: 
"Because  the  presiding  Judge  erred  in  not 
sustaining  defendants'  motion  to  adjourn 
the,  trial  over  from  November  23,  to  Novem- 
ber 25,  1910,  on  the  ground  that  the  24th  of 
November  1910,  Thanksgiving  Day,  was  a 
legal  holiday,  and  the  further  progress  of 
the  trial  on  that  day  rendered  the  same  null 
and  void  under  the  statute  of  this  state." 
A  careful  reading  of  the  statement  in  the 
record  shows  that  the  intention  of  the  ap- 
pellants' attorney  was  merely  to  call  to  the 
attention  of  the  presiding  Judge  the  fact 
that  the  next  day  was  a  legal  holiday  in 
order  that  he  might  determine  whether  the 
trial  should  then  proceed,  but  it  does  not 
appear  that  they  interposed  an  objection  to 
the  trial  of  the  case  next  day.  They  there- 
fore waived  the  right  to  insist  upon  such 
objection. 

[6]  The  fifth  exception  is  as  follows:  Be- 
cause the  presiding  Judge  erred  in  holding 
that  he  had  Jurisdiction  in  this  action,  to 
adjudge  the  rights  of  the  plaintiff  and  the 
defendants  in  a  separate  tract  of  land  de- 
scribed in  the  complaint,  situate  wholly  with- 
in the  county  of  Lee,  in  said  state,  and  in 
making  his  decree  thereon."  The  court  in 
the  case  of  Bostick  v.  Barnes,  59  S.  C.  22, 
37  S.  B.  24,  speaking  through  Mr.  Chief 
Justice  Mclver,  uses  this  language:  "So  far 
as  we  are  informed,  we  have  no  distinct  au- 
thority upon  the  subject,  though  our  stat- 
utes upon  the  subject  seem  to  imply  that 
the  action  for  dower  may  be  brought  Jointly 
against  all  persons  who  may  be  in  posses- 
sion of  any  of  the  lands  out  of  which  dow- 
er is  claimed.  •  ♦  ♦  The  case  of  Shel- 
ton  V.  Shelton,  20  S.  a  560,  while  not  de- 
ciding the  point  which  we  have  been  con- 
sidering, does  seem  to  imply  that  a  widow 
might  bring  a  Joint  action  against  all  per- 
sons who  are  in  possession  of  any  of  the 


tracts  of  land,  out  of  which  dower  was  de- 
manded." 

[7]  If  an  action  for  dower  may  be  brought 
Jointly  against  all  persons  who  may  be  in 
possession  of  any  of  the  lands  out  of  which 
dower  is  <*laimed,  as  seems  to  be  the  law 
in  this  state,  then  the  fact  that  part  of  the 
lands  may  be  in  one  county  and  part  in  an- 
other would  not  deprive  the  court  of  Jurla- 
diction.    Barrett  v.  Watts,  13  S.  a  441. 

Judgment   affirmed. 

WOODS   and  HYDRICK,  JJ.,  concur. 


(90  8.  C.  400) 

McDowell    t.    BURNBTT,    county    Sup'r, 

et  aL 

(Supreme  Court  of  South  Carolma.     Feb.  26» 

1912.) 

L  BIandakub   (I  107*)-— Sai^bt  or  Pubuo 

OfFICEB— AWABD  TO  CONTESTANT. 

Where  the  court  issues  mandamus  to  re- 
quire the  salary  attached  to  a  public  office  to 
be  paid  to  one  of  ^e  claimants  to  the  office,  it 
necessarily  decides  against  the  other  claimant, 
since  there  is  only  one  salary,  and  as  between 
two  claimants  it  belongs  by  law  to  the  rightful 
claimant,  or  the  de  jure  officer. 

[Ed.  Note. — For  other  cases,  see  Mandamas» 
Dec.  Dig.  I  107.»] 

2.  Mandamus  (§  151*)  ^-Pboosbdinob— Par- 
ties Defend ant—Pabtt  Gontestino  Claim 
—Public  Office. 

Petitioner  was  appointed  and  commission- 
ed to  the  office  of  city  magistrate,  and  the  in- 
cumbent to  that  office,  who  had  been  duly  ap- 
pointed and  commissioned  by  the  Ooyernor 
until  his  successor  was  appointed  and  gualified, 
claimed  to  be  a  magistrate,  and  contmued  to 
exercise  the  duties  of  the  office.  Held,  on  ap- 
plication by  petitioner  for  a  writ  of  mandamus 
against  county  officers  to  compel  them  to  pay 
to  him  the  salary  attached  to  the  office  of  ci^ 
magistrate,  without  making  the  adverse  claim- 
ant a  party,  that  the  merits  of  the  application 
would  be  reserved,  and  the  adverse  party  be  al- 
lowed to  msike  his  answer  thereto. 

[Ed.  Note.— For  other,  cases,  see  Mandamus, 
Dec  Dig.  S  151.*1 

Gary,  C.  J.,  and  Watts,  J.,  dissenting. 

Application  by  B.  L,  McDowell  against 
T.  C.  Burnett,  County  Supervisor,  and  F. 
Graham  Payne,  County  Treasurer,  of  Green- 
wood county  for  a  writ  of  mandamus  to  re- 
quire them  to  pay  to  the  petitioner  the  sal- 
ary attached  to  tiie  office  of  magistrate  for 
the  city  of  Greenwood.  Ordered  that  W. 
H.  Kerr  be  made  a  party  to  the  proceed- 
ing, and  that  he  be  allowed  to  make  his 
answer  to  the  petition  within  10  days  after 
the  service  of  the  petition  on  him,  and  that 
all  questions  relating  to  the  merits  be  in  the 
meantime  reserved. 

D.  H.  Maglll,  for  petitioner.  Giles  &  Ouzts. 
for  respondents. 

WOODS,  J.  In  this  application  for  a 
writ  of  mandamus,  requiring  the  respond- 
ents to  pay  to  the  petitioner  the  salary  at- 
tached to  the  office  of  magistrate  for  the 
city  of  Greenwood,  the  petitioner  alleged: 


—  v> 
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"That  on  the 


day  of 


-,  1910, 


W.  G.  Austin,  who  was  a  magistrate  duly 
appointed  and  qualified  for  Greenwood,  in 
the  county  of  Greenwood,  died,  and  there- 
after, to  wit,  on  the day  of  February, 

1910,  •  •  ♦  W.  H.  Kerr  was  appointed, 
pursuant  to  the  statute  in  such  case  made 
and  provided,  to  fill  the  vacancy  occasioned 
by  the  death  of  the  said  W.  G.  Austin,  as 
magistrate  at  Greenwood,  and  entered  upon 
and  held  such  office  until  the  adjournment 
of  the  General  Assembly  at  the  regular 
session  next  after  such  appointment,  to  wit, 
the  adjournment  of  the  regular  session  of 
the  year  1911,  when,  his  term  having  ex- 
pired by  law,  J.  W.  Canfield  was  duly  ap- 
pointed and  commissioned  as  magistrate  for 
Greenwood  by  the  Governor,  duly  qualified 
and  entered  upon  the  duties  of  said  office, 

and,  on  the  day  of  May,  1911,  the 

said  J.  W.  Canfield  resigned  the  office  of 
magistrate  at  Greenwood,  -whereupon,  on  the 
8th  day  of  May,  1911,  the  Governor  appoint- 
ed and  commissioned  your  petitioner  to  fill 
the  unexpired  term  of  the  said  J.  W.  Oan- 
fleld,  as  magistrate  for  Greenwood,  and 
your  petitioner  duly  qualified  as  such  magis- 
trate and  entered  upon  the  duties  of  said 
office." 

An  order  to  show  cause  having  be^n  issu- 
ed, the  respondents  made  the  following  re- 
turn: **That  they  deny  each  and  every  al- 
legation and  statement  made  in  said  peti- 
tion, not  hereinafter  admitted.  That  W.  H. 
Kerr  was  duly  appointed  and  commission- 
ed, on  January  27,  1910,  by  the  Governor 
of  this  state,  magistrate  at  Greenwood  for 
the  unexpired  term  of  W.  G.  Austin,  deceas- 
ed, and  until  his  successor  was  appointed 
and  qualified.  That  at  the  regular  session 
of  the  General  Assembly  of  this  state  for 
the  year  1911  W.  H.  Kerr  was  duly  recom- 
mended by  the  Senate  to  the  Governor  for 
reappointment,  and .  the  Governor,  in  dis- 
regard of  the  advice  and  consent  of  the  Sen- 
ate, appointed  and  commissioned  J.  W.  Can- 
field  magistrate  at  Greenwood.  That  the 
said  W.  H.  Kerr  refused  to  surrender  the 
said  office  to  J.  W.  Canfield,  but  held  the 
same  office  of  magistrate,  and  continued  to 
hold  the  same  and  to  perform  the  duties 
thereof.  That  subsequently  the  said  J.  W. 
Canfield  was  appointed  by  the  Governor  au- 
ditor of  Greenwood  county,  and  upon  his 
acceptance  of  said  office  the  Governor  there- 
upon appointed  and  commissioned  the  peti- 
tioner, B.  L.  McDowell,  and  the  said  W.  H. 
Kerr  refused  to  surrender  the  said  office  to 
the  petitioner,  and  he  has  continued  to  hold 
the  said  office  and  to  perform  the  duties 
thereof." 

The  petitioner  demurred  orally  to  the  re- 
turn, so  that  the  question  is  whether,  tak- 
ing as  true  the  allegations  of  the  return,  the 
writ  of  mandamus  should  issue,  requiring 
the  salary  to  be  paid  to  the  petitioner. 

By  the  return,  it  appears  that  W.  H.  Kerr 
▼as  the  legally  appointed  magistrate  before 


the  appointment  of  Canfidld  and  the  subse- 
quent appointment  of  the  petitioner  by  the 
Governor,  and  that  Kerr  still  claims  to  be 
the  magistrate,  and  is  exercising  the  duties 
of  the  office;  that  the  respondents  have  no 
interest  in  the  controversy;  and  that  Kerr 
is  not  a  party  to  these  proceedings. 

The  first  inquiry  is  whether  the  Court 
should,  in  any  case,  issue  its  writ  of  manda- 
mus, requiring  the  salary  attached  by  law  to 
the  office  to  be  paid  to  one  of  two  claim- 
ants of  the  office,  before  the  right  to  the 
office  and  the  salary  has  been  determined 
by  quo  warranto,  or  the  statutory  action 
provided  by  section  424  of  the  Code  of  Pro- 
cedure. 

[1]  There  is  no  doubt  that  the  writ  of 
mandamus  may  be  issued  to  compel  recog- 
nition by  one  officer  of  the  official  charac*- 
ter  of  one  in  possession  of  an  office  as  a  de 
facto  officer.  In  Delgado  v.  Chavez,  140  U. 
S.  586,  11  Sup.  Ct  874,  85  L.  Ed.  578,  the 
petitioners  had  been  adjudged  to  be  de  fac- 
to county  commissioners,  and  the  probate 
clerk,  whose  duty  it  was  to  record  the  pro- 
ceedings of  the  board  of  county  commis- 
sioners, refused  to  record  the  proceedings  of 
the  petitioners,  or  to  recognize  them  as 
county  commissioners,  on  the  ground  that 
others  persons  claimeid  to  be  de  jure  com- 
missioners. It  was  held  that  the  petition- 
ers were  entitled  to  the  writ  of  mandamus, 
requiring  recognition  of  their  official  char- 
acter by  recording  their  proceedings.  The 
decision  was  based  on  the  ground  that  the 
public  interests  require  that  the  duties  of  an 
office  shall  be  performed,  and  that  those 
who  are  in  possession  as  de  facto  officers 
must  be  recognized  or  entitled  to  perform 
such  duties  until  they  are  legally  ousted  by 
other  claimants  under  proi)er  proceedings. 
The  doctrine  of  the  case  Is  obviously  sound, 
and  it  has  been  generally  recognized.  The 
principle  was  applied  in  State  ex  rel.  Bruce 
V.  Rice,  66  S.  C.  1,  44  S.  E.  80,  and  Id.,  67 
S.  C.  236, 45  S.  E.  153,  where  it  was  held  that 
the  court  should  not  restrain  de  facto  public 
officers  in  the  exercise  of  public  functions 
on  a  mere  rule  to  show  cause,  pending  the 
trial  of  title  to  the  office. 

[2]  But  a  very  different  principle  is  in- 
volved when  the  court  is  asked  to  issue  its 
writ  of  mandamus  to  require  the  salary  at- 
tached to  a  public  office  to  be  paid  to  one 
of  the  claimants  of  the  offi.ce.  There  is  only 
one  salary,  and  as  between  the  two  claim- 
ants it  belongs  by  law  to  the  rightful  claim- 
ant— the  de  jure  officer;  and  necessarily 
when  the  court  orders  the  salary  to  be  paid 
to  one  of  the  claimants  it  decides  against 
the  other  claimant  Hagan  v.  City  of  Brook- 
lyn, 126  N.  Y.  643,  27  N.  B.  265;  Lee  v. 
Mayor  of  Wilmington,  1  Marv.  (Del.)  65> 
40  Atl.  663. 

The  courts,  In  the  public  interest,  may 
by  mandamus  require  the  recognition  of  the 
actual  incumbent  of  a  public  office.  In  order 
that  the  public  business  nuiy  be  transacted. 
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even  wltboiit  requlrlns  an  adverse  claim- 
ant to  be  made  a  party,  because  In  doing 
so  it  does  not  adjudicate  the  right  of  the 
adverse  claimant,  but  leaves  him  to  test  his 
right  in  another  proceeding.  But  it  seems 
perfectly  clear  that  no  court  should,  in  a 
mandamus  proceeding,  indirectly  ^adjudge 
one  of  two  claimants  to  be  entitled  to  an 
office,  by  ordering  the  salary  paid  to  him, 
without  having  the  other  claimant  before 
it  as  a  party  to  the  proceeding.  There 
may  be  exceptions  to  this  rule,  where  it  is 
perfectly  clear  that  the  adverse  claim  is 
merely  pretensive,  or  where  the  adverse  ap- 
plicant for  the  writ  of  mandamus  is  clearly 
the  actual  incumbent  and  has  performed  the 
duties  of  the  office,  and  the  adverse  claim- 
ant has  failed  to  Institute  proper  proceed- 
ings to  assert  his  right  after  full  opportu- 
nity to  do  so.  But  the  court  would  be  going 
to  extreme  lengths  in  holding  that  a  claim 
to  office,  based  on  the  action  of  the  state 
senate,  was  so  clearly  pretensive,  that  the 
title  to  the  office  may  be  adjudged  to  be  in 
the  petitioner,  without  allowing  the  claim- 
ant, under  the  authority  of  the  Senate,  an 
opportunity  to  be  Jieard  In  support  of  the 
legality  of  the  Senate's  action.  This  is  not 
the  case  of  a  person  demanding  a  manda- 
mus for  the  payment  of  his  salary  on  a 
showing  that  he  is  the  sole  incumbent  of 
the  office,  performing  its  duties,  and  having 
in  possession  the  rooms  and  records  apper- 
taining to  the  office.  On  the  contrary,  it 
appears  by  the  return  that  Kerr  entered 
upon  the  office  under  a  valid  appointment; 
that  he  has  refused  to  svirrender  and  still 
holds  the  office,  and  performs  the  duties 
thereof. 

If  this  were  all,  it  would  seem  clear  that 
the  court  should  not  adjudge  the  claim  of 
Kerr  to  be  invalid,  and  practically  oust 
him,  as  incumbent,  from  the  office,  without' 
allowing  him'  an  opportunity  to  *  be  heard. 
But  it  not  only  appears  that  Kerr  is  exer- 
cising the  duties  of  the  office,  but  the  court 
must,  under  the  demurrer,  take  as  true  the 
denial  of  the  return  that  the  petitioner  is 
exercising  the  duties  of  the  office  of  magis- 
trate. The  case,  then,  comes  to  this  inqui- 
ry: Will  the  court,  by  its  writ  of  manda- 
mus, order  the  respondents  to  pay  the  salary 
of  magistrate  to  one  who  claims  the  office 
under  a  commission,  but  is  not  exercising 
its  duties,  and  thus  adjudge  such  claimant 
to  be  the  lawful  magistrate,  without  giving 
another  claimant,  who  is  the  actual  incum- 
bent, refusing  to  surrender  the  office,  and 
performing  the  duties,  an  opportunity  to  be 
heard?  To  this  inquiry,  we  are  unable  to 
see  how  anything  but  a  negative  answer 
could  be  proposed. 

We  do  not  think,  however.  It  follows  from 
this  conclusion  that  the  proceedings  should 
be  dismissed;  on  the  contrary,  Kerr  should 
be  made  a  party,  and  the  whole  controversy 
determined.  It  is  true  the  general  rule  is 
that  courts  will  not  adjudge  the  title  to  pub- 


lic office  in  a  mandamus  proceeding,  when 
the  parties  have  another  adequate  remedy. 
Runlon  v.  Latimer,  6  S.  0.  12&  Many  of 
the  authorities  so  holding  are  collected  In 
High  on  Extraordinary  Legal  Remedies,  | 
49,  and  in  the  note  to  State  v.  Gardner,  dS 
Am.  St  Rep.  858.  There  may  be  sound  rea- 
son for  the  rule  where  the  facts  are  in  dis- 
pute; for  Issues  of  fact  might  be  more  con- 
veniently tried  by  an  action  instituted  un- 
der the  Code  of  Procedure  to  test  the  title 
of  office.  But  where  the  facts  do  not  seem 
to  be  in  dispute,  and  the  issue  is  one  of 
law  only,  no  good  reason  is  apparent  why 
the  court  may  not  settle  the  right  to  an  of- 
fice under  proceedings  in  mandamus,  as  well 
as  in  any  other  proceeding.  To  hold  other- 
wise would  be  to  attach  too  great  import- 
ance to  the  mere  form  In  which  an  issue  is 
presented  to  the  court  It  concerns  the  pub- 
lic peace  and  safety  that  this  unfortunate 
controversy  should  be  settled.  The  preser- 
vation of  law  and  order  depends  in  large 
degree  on  the  office  of  magistrate,  and  it  la 
of  great  public  importance  that  his  author- 
ity in  the  community  should  be  unquestion- 
ed. The  conclusion  that  the  right  to  the  of- 
fice under  such  conditions  as  here  exist 
should  be  adjudicated  In  mandamus  pro- 
ceedings is  supported  by  high  authority. 
Luce  V.  Board  of  Examiners,  153  Mass.  108, 
26  N.  E.  419;  Keough  v.  Board  of  Alder- 
men, 156  Mass.  403,  31  N.  E.  387;  Lawrence 
V.  Hanley,  84  Mich.  399,  47  N.  W.  753. 

It  is  therefore  ordered  that  W.  H.  Kerr 
be  made  a  i>arty  to  these  proceedings,  and 
that  he  be  allowed  to  make  his  answer  to 
the  petition  within  10  days  after  the  serv- 
ice of  the  petition  on  him,  and  that  all  ques- 
tions relating  to  the  merits  be  In  the  mean- 
time reserved. 

HYDRIGK,  J.,  concurs. 

ERASER,  J.  I  concur,  becanse  I  do  not 
think  this  court  can  pass  upon  the  right  of 
removal  in  a  proceeding  to  which  the  officer 
removed  (if  he  was  removed)  is  not  a  party. 

WATTS,  J.  (dissenting).  This  is  an  appli- 
cation to  the  court  in  the  exercise  of  its  orig- 
inal Jurisdiction,  for  a  writ  of  mandamus,  re- 
quiring the  respondents  to  pay  the  salary  al- 
leged to  be  due  the  petitioner  as  magistrate 
for  Greenwood. 

The  allegations  of  the  petition,  material 
to  the  questions  involved,  are  as  follows: 

"That  on  the day  of .  1910,  W. 

G.  Austin,  who  was  the  magistrate  duly  ap- 
pointed and  qualified  for  Greenwood,  in  the 
coimty  of  Greenwood,  died,  and  thereafter, 
to  wit  on  the  ■  day  of  February,  1910, 
and  during  the  regular  session  of  the  Gener- 
al Assembly  for  the  year  1910,  W.  H.  Kerr 
was  appointed,  pursuant  to  the  statute  in 
such  case  made  and  provided,  to  fill  the  va- 
cancy occasioned  by  the  death  of  the  said 
W.  G.  Austin,  as  magistrate  at  Greenwood, 
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And  entered  upon  and  held  said  office  until 
the  adjournment  of  the  General  Assembly  at 
the  regular  session  next  after  such  appoint- 
ment, to  wit,  the  adjournment  of  the  regular 
session  of  the  year  1911,  when,  his  term 
having  expired  by  law,  J.  W.  Ganfield  was 
duly  appointed  and  commissioned  as  magis* 
trate  ^or  Greenwood  by  the  Governor,  duly 
qualified  and  entered  upon  the  duties  of  said 

office,  and,  on  the day  of  May,  1911, 

the  said  J.  W.  Canfleld  resigned  the  office  of 
magistrate  at  Greenwood,  whereupon,  on  the 
8th  day  of  May,  1911,  the  Governor  appointed 
and  commissioned  your  petitioner  to  fill  the 
unexpired  term  of  the  said  J.  W.  Oanfield,  as 
magistrate  for  Greenwood,  and  your  peti- 
tioner duly  qualified  as  such  magistrate  and 
entered  upon  the  duties  of  said  office." 

The  return  of  the  respondents  is  as  fol- 
lows: "That  they  doiy  each  and  every  alle- 
gation and  statement  made  4n  the  said  petl- 
tlon,  not  hereinafter  admitted.  That  W.  H. 
Kerr  was  duly  appointed  and  commissioned, 
on  January  27, 1910,  by  the  Governor  of  this 
state,  magistrate  at  Greenwood  for  the  un- 
expired term  of  W.  G.  Austin,  deceased,  and 
until  Ms  successor  was  appointed  and  quali- 
fied. That  at  the  regular  session  of  the  Gen- 
eral Assembly  of  this  state  for  the  ye^ar  1911 
W.  H.  Kerr  was  duly  recommended  by  the 
Senate  to  the  Governor  for  reappointment, 
and  -the  Governor,  in  disregard  of  the  ad- 
vice and  consent  of  the  Senate,  appointed  and 
commissioned  J.  W.  Canfield  magistrate  at 
Greenwood.  That  the  said  W.  H.  Kerr  re- 
fused to  surrender  the  said  office  to  J.  W. 
Canfield,  but  held  the  same  office  of  magis- 
trate, and  continued  to  hold  the  same  and 
to  perform  the  duties  thereof.  That  subse- 
quently the  said  J.  W.  Canfield  was  appoint- 
ed by  the  Governor  auditor  for  Greenwood 
county,  and  upon  his  acceptance  of  said  office 
the  Governor  thereupon  appointed  and  com- 
missioned the  petitioner,  B.  L.  McDowell, 
and  the  said  W.  H.  Kerr  refused  to  surren- 
der the  said  office  to  the  petitioner,  and  he 
has  continued  to  hold  the  said  office  and  to 
perform  the  duties  thereof." 

Section  20,  art  5  of  the  Constitution,  con- 
tains this  provision:  "A  sufficient  number 
of  magistrates  shall  be  appointed  and  com- 
missioned by  the  Governor,  by  and  with  the 
advice  and  consent  of  the  Senate,  for  each 
county,  who  shall  hold  their  office  for  the 
term  of  two  years,  and  until  their  success- 
ors are  appointed  and  qualified." 

Section  27,  art.  8,  of  the  Constitution,  is 
as  follows:  "Officers  shall  be  removed  for 
Incapacity,  misconduct,  or  neglect  of  duty,  in 
such  manner  as  may  be  provided  by  law, 
when  no  mode  of  trial  or  removal  is  pro- 
vided in  this  Constitution." 

Section  4,  art.  15,  is  as  follows :  "For  any 
willful  neglect  of  duty,  or  other  reasonable 
cause,  which  shall  not  be  sufficient  ground 
of  impeachment,  the  Governor  shall  remove 
any  executive  or  Judicial  officer,  on  the  ad- 
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dress  of  two-thirds  of  each  house  of  the  Gen- 
eral Assembly:  Provided,  that  the  cause  or 
causes  for  which  said  removal  may  be  re- 
quired, shall  be  stated  at  length  in  such  ad- 
dress, and  entered  on  the  Journals  of  each 
house;  and  provided  further,  that  the  officer 
Intended  to  be  remov^ed,  shall  be  notified  of 
such  cause  or  causes,  and  shall  be  admitted 
to  a  hearing  in  his  own  defense,  or  by  his 
counsel,  or  by  both,  before  any  vote  for  such 
address;  and  in  all  cases  the  vote  sbaU  be 
taken  by  yeas  and  nays,  and  be  entered  on 
the  Journal  of  each  house  respectively." 

Conceding  that  section  4,  art.  15,  of  the 
Constitution,  provides  a  remedy  for  the  re- 
moval of  a  minor  officer,  such  as  a  magis- 
trate^ it  Is  not  inconsistent  with  the  provi- 
sions of  section  27,  art.  S,  of  the  Constitu- 
tion. If  the  remedy  afforded  by  section  4» 
art.  15,  had  been  Intended  to  be  exclusive, 
there  would  have  been  no  necessity  for  sec- 
tion 27,  art  3,  of  the  Constitution.  The  law 
favors  a  construction  that  will  give  force 
and  effect  to  all  the  provisions  of  a  consti- 
tution, rather  than  an  interpretation  that 
would  render  nugatory  another  part  thereof. 

After  the  adoption  of  the  Constitution,  a 
statute  was  enacted,  providing  that  "the 
Governor  shall  have  authority,  by  and  with 
the  advice  and  consent  of  the  Senate,  to  ap- 
point magistrates  in  each  county  of  the  state, 
who  shall  hold  their  office  for  the  term  of 
two  years,  and  until  their  successors  are  ap* 
pointed  and  qualified.  *  *  *  Such  magis- 
trates may  be  suspended  by  the  Governor  for 
incapacity,  misconduct,  or  neglect  of  duty; 
and  the  Governor  shall  report  any  suspen- 
sion, with  the  cause  thereof  to  the  Senate  at 
its  next  session,  for  its  approval  or  disap- 
proval." Code  of  Laws,  §  982.  Also  that 
"the  Governor  shall  have  authority,  by  and 
with  the  advice  and  consent  of  the  Senate, 
to  fill  any  vacancy  caused  by  death,  removal, 
or  otherwise,  of  any  magistrate  for  the  un- 
expired term."  Code  of  Laws,  §  983.  Also 
that,  "In  the  event  of  a  vacancy,  at  any  time, 
in  any  of  the  offices  of  any  county  of  the 
state,  whether  from  death,  resignation,  dis- 
qualification, refusal  or  neglect  to  qualify, 
of  the  person  elected  or  appointed  thereto, 
expiration  of  the  term  of  office,  removal  from 
the  county,  or  from  any  other  cause,  the  Gov- 
ernor shall  have  full  power  to  appoint  some 
suitable  person  who  shall  be  an  elector  of 
the  county,  and  upon  duly  qualifying  accord- 
ing to  law  shall  be  entitled  to  enter  upon 
and  hold  the  office,  to  which  he  has  been  ai>- 
pointed,  if  it  be  an  elective  office,  until  the 
next  general  election,  when  an  election  shall 
be  held  to  fill  the  unexpired  term,  and  the 
officer  so  appointed  or  elected,  shall  hold 
office  for  the  term  of  said  election  or  ap- 
pointment, and  until  his  successor  shall  qual- 
ify; and  if  It  be  an  office  which  was  filled 
originally  by  appointment,  until  the  adjourn- 
ment of  the  General  Assembly,  at  the  regu- 
lar session  next  after  such  appointment;  and 
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shall  be  subject  to  all  the  duties  and  liabili- 
ties incident  to  said  office  during  the  term 
of  his  service  therein."  Code  of  Laws,  254. 
Also  that  "the  governor,  by  and  with  the 
advice  and  consent  of  the  Senate,  shall  ap- 
point the  following  officers:  ♦  ♦  ♦  Magis- 
trates. •  ♦  •  Any  vacancy  which  may 
happen  in  any  of  the  said  offices,  during  the 
recess  of  the  Senate,  may  be  dUed  by  the 
Governor,  who  shall  report  the  appointment 
to  the  Senate  at  its  next  session,  and,  if  the 
Senate  do  not  advise  and  consent  thereto,  at 
such  session,  the  office  shall  be  vacant"  Code 
of  Laws,  i  624. 

Also  that  "the  following  officers  shall  be 
appointed  by  the  Governor:  ♦  ♦  ♦  Any 
vacancy  in  a  county  office,  by  reason  of  death, 
resignation,  refusal  or  neglect  to  qualify,  of 
the  person  elected  or  appointed  thereto,  ex- 
piration of  the  term  of  office,  or  ilhy  other 
cause.  The  person  so  appointe^^  to  hold  his 
office,  in  all  cases  in  which  the  office  is  elec- 
tive, until  the  next  general  election,  and  un- 
til his  successor  shall  qualify;  and,  in  cases 
of  offices  which  are  originally  filled  by  ap- 
pointment and  not  by  election,  until  the  ad- 
journment of  the  session  of  the  General  As- 
sembly, next  after  such  vacancy  has  occur- 
red. The  Governor  may  remove  for  cause 
any  person  so  appointed  by  him,  to  fill  such 
vacancy."    Code  of  Laws,  §  625. 

Turning  to  the  statutory  provisions  herein- 
before mentioned,  we  find,  in  section  982, 
that  magistrates  may  be  suspended  by  the 
Governor  for  incapacity,  misconduct,  or  neg- 
lect of  duty;  and,  in  section  625,  that  the 
Governor  may  remove,  for  cause,  any  person 
appointed  by  him  to  fill  a  vacancy.  These 
two  sections  must  be  construed  together,  and 
confer  upon  the  Governor  the  power  to  sus- 
pend or  remove  a  magistrate  for  certain 
causes,  to  wit,  incapacity,  misconduct,  or  neg- 
lect of  duty.  But  there  is  no  statute  pro- 
viding that  the  magistrate  is  entitled  to  a 
hearing  before  he  can  be  removed. 

In  the  case  of  State  v.  Ansel,  76  S.  C.  395, 
57  S.  BX  185,  this  court  had  under  consider- 
ation the  power  of  the  Governor  to  remove 
certain  dispensary  commissioners,  without  af- 
fording them  an  opportunity  to  be  heard  be- 
fore removing  them  from  office.  In  that  case 
the  court  used  the  following  language:  "Ar- 
ticle 3,  §  27,  of  the  Constitution,  provides: 
'Officers  shall  be  removed  for  incapacity,  mis- 
conduct, or  neglect  of  duty  in  such  manner, 
as  may  be  provided  by  law,  when  no  mode 
of  trial  or  removal  is  provided  in  the  Con- 
stitution.' As  no  mode  of  trial  or  removal 
is  provided  in  the  Constitution  applicable  to 
dispensary  officers,  it  is  clear  that  the  Leg- 
islature, under  the  section  above  quoted,  had 
plenary  power  to  provide  for  the  removal 
of  dispensary  officers  with  or  without  trial. 
Section  556,  Criminal  Code,  provided,  that 
*the  term  of  office  of  the  members  of  said 
board   [directors   of   th«   state   dispensary] 


shall  be  for  two  years,  unless  sooner  removed 
by  the  Governor.'  In  the  absence  of  any 
direction  as  to  the  particular  procedure  by 
which  removal  was  to  be  made,  the  statute 
conferred  on  the  Governor  the  power  to  re- 
move at  his  discretion,  under  such  procedure 
as  he  chose  to  adopt,  for  his  own  satisfac- 
tion. It  is  not  contended  that  the  Governor 
had  no  power  of  removal  in  this  case;  but 
the  objections  go  to  the  manner  in  which 
he  exercised  his  Jurisdiction.  If,  however, 
he  had  discretion  to  remove  without  a  hear- 
ing, petitioners  were  not  denied  any  legal 
right,  but  received  favor,  In  so  far  as  they 
were  allowed  opportunity  to  make  defense 
after  notice  and  specification  of  charges. 
They  accepted  their  office,  subject  to  the  pow- 
er of  summary  removal  by  the  Governor.** 
We  see  no  difference  in  principle  between 
that  and  the  present  case  touching  this  ques- 
tion. 

Our  conclusion  is  that  the  petitioner  is  en- 
titled to  the  writ  of  mandamus,  and  that  it 
should  be  so  adjudged. 

GARY,  C.  J.,  concurs. 


(90  S.  C.  426) 

ROBERTSON  ▼.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  South  Carolina.     Feb.  29, 

1912.) 

Verdict— Validity— Telegraphs  and  Tele- 
phones. 

In  an  action  against  a  telegraph  company 
for  mental  anguish  sustained  by  plaintiflf  be- 
cause of  the  delay  of  the  company  m  transmit- 
ting a  message  in  reply  to  plaintiff's  message 
inquiring  when  her  husband  would  be  home, 
plaintiff  held  not  entitled  to  recover. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Edgefield  County;  B.  W.  Memmlnger^ 
Judge. 

Action  by  Sallie  Robertson  against  the 
Western  Union  Telegraph  Company.  From 
a  verdict  for  plaintiff  and  an  order  denying 
its  motion  for  new  trial,  defendant  appeals, 
and  also  appeals  from  an  order  denying  its 
motion  to  set  aside  the  verdict  upon  new- 
ly discovered  evidence.  Reversed  and  re- 
manded: 

The  exceptions  referred  to  in  the  opinion 
were  as  follows: 

"I.  In  that  his  honor  erred  in  permitting 
the  plaintiff  to  testify  as  follows:  'Q.  You 
expected  a  reply  to  your  telegram  about 
6:30  that  day?  A.  Yes,  sir.  Q.  Now,  from 
6:30  on  the  date  you  sent  ^^our  telegram  to 
Edgefield,  state,  whether  or  not,  were  you 
uneasy?  A.  Yes,  sir.  Yes,  sir;  I  suffered 
a  great  deal.  Q.  And  you  thought  you  would 
get  a  reply  to  your  telegram  about  6:30?  A. 
Yes,  sir.  Q.  Now,  from  6:30  untU  10:30  that 
night,  were  you  uneasy  about  your  husband? 
A.  Yes,  sir.  Q.  Had  you  suffered  much  in 
your  mind?    A.  Yes,  sir.    Q.    How  did  you 
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feel  from  6:30  until  10:30  tbat  night?  A. 
I  had  a  severe  headache  and  suffered  a 
great  deal.  Q.  Uneasy  about  your  husband? 
A.  Yes,  sir' — the  reason  being  that  the  tes- 
timony was  irrelevant,  the  complaint  al- 
leging that  the  plaintiff  suffered  from  7KX> 
o'clock  p.  m.,  July  18,  1910,  until  10:30  o'clock 
p.  m.,  on  the  same  date,  to  which  hours  the 
testimony  should  have  been  confined,  and  for 
the  further  reason  that  the  plaintiff  had 
testified  that  she  had  exi>ected  her  husband 
on  the  8  o'clock  train,  and  her  anguish, 
therefore,  could  not  have  conunenced  until 
she  had  been  informed  that  her  husband  did 
not  arrive  on  said  train. 

'*II.  In  that  his  honor  erred  in  allowing 
the  witness  M.  A.  Taylor  to  testify  as  fol- 
lows: 'I  think  if  the  day  operator  goes  off 
duty  at  6  o'clock,  that  they  should  have  an 
operator  to  take  messages  after  6  o'clock. 
Q.  What  would  be  a  reasonable  closing  time? 
A  I  think  8  o'clock  would  be  a  reasonable 
closing  time,  in  the  evening.  Q.  A  regula- 
tion closing  the  office  at  6  o'clock,  and  not 
sending  any  telegram  after  that  time,  you 
would  consider  that  an  unreasonable  rule? 
A.  Yes,  sir.' — the  reason  being  that  the  wit- 
ness was  testifying  as  to  the  reasonableness 
of  hours  in  a  town,  the  conditions  existing 
in  which  he  knew  nothing,  and  that  said 
testimony  was  the  expression  of  an  opinion 
of  the  witness  without  facts  being  stated 
upon  which  to  base  the  same,  and  it  was 
therefore  irrelevant  and  incompetent 

"III.  In  that  his  honor  refused  to  ^rect 
a  verdict  for  the  defendant  on  the  ground 
that  the  office  hours  of  the  defendant  com- 
pany in  the  town  of  Ninety-Six  were  proved 
to  be  from  8  o'clock  in  the  morning  until 
6  o'clock  in  the  afternoon  and  that  there 
was  no  evidence  tending  to  show  that  such 
office  hours  were  unreasonable,  and  the  un- 
disputed testimony  shows  that  the  telegram 
about  which  complaint  is  made  was  not  re- 
ceived and  could  not  have  been  received  at 
the  office  of  Ninety-Six  until  said  office  was 
closed  for  business  and  for  the  further  rea- 
son that  the  Interstate  commerce  law  pro- 
hibits ;  railroads  and  telegraph  companies 
from  keeping  their  employes  in  such  offices 
on  duty  for  a  longer  time  than  nine  con- 
secutive hours. 

"IV.  In  that  his  honor  erred  in  refusing  to 
direct  a  yerdict  for  the  defendant  for  the 
reason  that  if  there  was  any  mental  anguish 
or  suffering  on  the  part  of  the  plaintiff,  it 
was  not  the  direct  and  proximate  result  of 
any  delict  on  the  part  of  the  defendant  com- 
pany. 

"V.  In  that  his  honor  erred  In  charging 
the  Jury  as  follows:  The  statute  as  to  men- 
tal suffering  includes  damages  for  anxie- 
ty and  for  negligence  which  prolongs  an- 
xiety'— the  same  being  the  seventh  request  of 
plaintiff,  the  error  being  that  the  statute 
does  not  allow  damages  for  anxiety,  but 
only  for  mental  anguish  or  suffering  in  the 
absence  of  bodily  injury. 


"YI.  In  that  his  honor  erred  in  refusing 
to  charge  the  sixth  request  of  the  defend: 
ant,  which  is  as  follows:  *The  undisputed 
evidence  shows  that  the  plaintiff  expected 
her  husband  to  arrive  on  the  4  o'clock  train, 
or  on  the  8  o'clock  train,  and  that  he  ac- 
tually arrived  at  10.-30  o'clock,  then  you  are 
only  to  consider  "Such  suffering  as  was  the 
direct  and  proximate  result  of  the  failure 
of  the  telegraph  company  to  deliver  the  mes- 
sage that  would  have  relieved  her  suffer- 
ing. I  charge  you  thus  far,  but  I  refuse 
to  charge  you  the  remainder  of  that  re- 
quest, which  is:  'After  the  8  o'clock  train 
until  the  time  her  husband  actually  arrived," 
because  I  charge  you  gentlemen,  that  she 
is  entitled  to  recover  any  damages  by  way  of 
mental  anguish  or  suffering  that  she  suffer- 
ed after  a  reasonable  time  had  elapsed  for 
the  delivery  of  the  telegram  which  is  al- 
leged to  have  been  sent  from  Edgefield  some 
time  around  about  6  o'clock' — the  error  be- 
ing that  said  request  was  the  law  applicable 
to  the  undisputed  facts  of  the  case. 

"VII.  In  that  his  honor  erred  in  refusing 
to  charge  the  eighth  request  of  the  defend- 
ant, which  is  as  follows:  *I  charge  you  that 
the  business  hours  of  the  telegraph  compa- 
ny at  Ninety- Six  from  8  o'clock  a.  m.  until 
6  o'clock  p.  m.,  established  by  the  telegraph 
company,  are  reasonable;  and  if  you  find 
from  all  the  circumstances  and  evidence  that 
it  was  impossible  to  transmit  the  message 
from  Edgefield  to  Ninety-Six,  before  the 
office  closed  in  Ninety-Six  and  before  the 
husband  of  the  plaintiff  arrived,  then  your 
verdict  should  be  for  the  defendant' — the 
error  being  that  the  evidence  as  to  reason- 
ableness of  the  office  hours  was  undisputed. 

"VIII.  In  that  his  honor  erred  in  refusing 
to  grant  the  defendant's  motion  for  a  new 
trial  upon  the  following  groimds:  (1)  Be- 
cause the  verdict  is  absolutely  excessive  and 
capricious.  (2)  Because  the  verdict  is  con- 
trary to  the  evidence  adduced.  (3)^  Because 
it  is  contrary  to  the  charge  of  the  court  as 
to  the  law  of  the  case.  (4)  Because  there  Is 
no  testimony  whatever  that  the  suffering 
was  the  direct  and  proximate  result  of  any 
act  or  delict  on  the  part  of  the  telegraph 
company.  (5)  Because,  as  to  office  hours, 
there  is  not  a  scintilla  of  evidence  to  contra- 
dict the  fact,  which  was  proven  on  the  part 
of  the  defendant,  that  the  office  hours  at 
Ninety-Six  from  8  a,  m.  to  6  p.  m.  were  rea- 
sonable hours.  (6)  On  the  ground  that  tel- 
ephone, railroad  and  telegraph  companies, 
engaged  in  interstate  commerce,  cannot  keep 
their  employes  in  the  service  over  nine  hours 
a  day  and  the  testimony  is  that  the  office 
hours  were  from  8  a.  m.  to  6  p.  m.  The  tes- 
timony is  uncontradicted  that  the  office  there 
would  not  warrant  the  employment  of  a 
night  operator.  (7)  On  the  further  ground 
that  there  is  no  evidence  of  any  waiver  as 
to  office  hours  at  Ninety-Six.  (8)  On  the 
ground  that  your  honor  refused  to  charge 
our  eighth  request" 
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John  Gary  Evans  and  N.  G.  E^rans,  for 
appellant.  Thurmond  &  Nicholson,  for  re- 
spondent. 

GARY,  C.  J.  This  Is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiil,  through  the  negligence  of  the  de- 
fendant, in  failing  to  deliver  a  telegram 
within  a  reasonable  time.  The  plaintiff  and 
her  husband  lived  at  Ninety-Six,  S.  C,  and 
worked  in  the  factory.  The  husband  went  to 
Edgefield,  S.  0.,  on  a  bicycle,  to  visit  his 
sister,  Mrs.  Kate  Waits,  and,  becoming  sud- 
denly ill,  sent  the  following  telegram  to  his 
wife  on  the  17th  of  July,  1910,  "I  am  sick 
we  will  be  home  to-morrow  on  train."  He 
failed  to  arrive  at  home  on  the  18th  of  July^ 
and  his  wife  on  that  day  sent  to  him  the 
following  message:  "When  will  you  be 
home?"  And,  in  reply  thereto,  Mrs.  Kate 
Waits  (in  whose  care  the  telegram  was  ad- 
dressed), on  the  18th  of  July,  1910,  at  6 
o'clock  p.  m.,  delivered  to  the  defendant, 
for  transmission,*  the  following  telegram: 
"Jerry  is  on  way  on  bicycle,  left  at  ten." 
The  said  telegram  was  not  delivered  to  the 
plaintiff  until  the  next  day  at  10  o'clock  a. 
m.,  July  19,  1910,  and,  as  the  result  of  the 
failure  to  deliver  the  last-mentioned  tele- 
gram, the  plaintiff  alleges  that  she  suffered 
mental  anguish. 

The  Jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  $500,  and  the  defendant  ap- 
pealed upon  exceptions,  which  will  be  re- 
ported. 

First  Exception.  The  ground  of  objection 
to  the  admissibility  of  the  testimony  is  that 
it  was  irrelevant.  Even  conceding  that  there 
was  error,  the  appellant  has  failed  to  satis- 
fy this  court  that  It  was  prejudicial. 

Second  Exception.  The  appellant  has  fail- 
ed to  show  that,  if  there  was  error,  it  was 
prejudicial  to  its  rights. 

Third  Exception.  His  honor,  the  presiding 
Judge,  could  not  have  directed  a  verdict  with- 
out invading  the  province  of  the  Jury. 

Fourth  Exception.  What  was  said  in  dis- 
posing of  the  third  exception  is  conclusive 
of  this  question. 

Fifth  Exception.  When  the  charge  is  con- 
sidered in  its  entirety,  it  will  be  seen  that 
this  exception  cannot  be  sustained. 

Sixth  Exception.  The  presiding  Judge  could 
not  have  charged  the  request  as  presented, 
without  invading  the  province  of  the  Jury. 

Seventh  Exception.  What  was  said  in  con- 
sidering the  sixth  exception  is  conclusive  of 
this  question. 

Eighth  Exception.  There  was  testimony 
tending  to  sustain  aU  the  material  allega- 
tions of  the  complaint,  and  there  does  not 
appear  to  have  been  an  abuse  of  discretion 
on  the  part  of  his  honor,  the  presiding  Judge, 
in  refusing  the  motion  for  a  new  trlsd. 

The  second  appeal  la  from  the  refusal  of 
*'a  motion  before  his  honor,  R.  W.  Memmlng- 
er,  presiding  Judge,  at  the  October  term  of 
the  court  ot  Edgefield,  to  set  aside  a  verdict 


for  the  plaintiff  rendered  In  this  case,  upon 
after-discovered  evidence,  showing  that  the 
foreman  of  the  Jury  that  found  the  verdict 
was  the  uncle  of  the  plaintiff." 

The  defendant  Introduced  certain  affidavits 
in  support  of  the  motion,  but  it  vdU  only  be 
necessary  to  reproduce  the  following: 

Affidavit  of  Amos  Eubanks,  in  which  he 
says:  "That  he  sat  at  a  Juror  and  foreman 
of  the  same  in  the  case  of  Mrs.  Jerry  Robert- 
son against  the  Western  Union  Telegraph 
Company.  That  he  is  the  uncle  of  the  father 
of  Mrs.  Jerry  Robertson.  That  at  the  time 
the  circuit  Judge  asked  if  any  of  the  Jurors 
were  related  to  the  plaintiff,  deponent  did 
not  answer,  because  he  did  not  know  who 
Mrs.  Robertson  was  at  that  time,  and  'the 
same  had  no  influence  on  me.'  " 

Affidavit  of  Mr.  John  Gary  Evans,  which 
was  as  follows:  ''That  he  is  attorney  for  the 
Western  Union  Telegraph  Company,  defend- 
ant in  this  action,  and  that  his  brother,  N.  G. 
£)vans,  was  associate  counsel.  That  depo- 
nent had  no  knowledge  of  any  relationship 
existing  between  the  plaintiff,  Mrs.-  Robert- 
son, and  the  foreman  of  the  Jury,  Mr.  A.  Eu- 
banks. That  deponent  requested  the  court 
to  ask  the  Jurors  before  they  were  sworn 
whether  they  were  related  by  blood  or  mar- 
riage to  the  plaintiff  or  her  husband  in  this 
action.  That  such  question  was  asked  and 
no  response  whatever  was  made  by  any  Ju- 
ror, and  that  the  case  went  to  trial,  and  A. 
Eubanks  appears  upon  the  record  as  the 
foreman  of  the  Jury.  That,  several  months 
after  the  trial  of  the  case  and  verdict  ren* 
dered,  deponent  was  informed  that  the  fore- 
man of  the  Jury  was  the  uncle  of  the  plain- 
tiff, Sallie  Robertson,  whereupon  deponent 
instituted  an  inquiry,  and  ascertained  through 
an  affidavit  of  A.  Eubanks  himself,  which 
affidavit  is  herewith  submitted  to  the  court, 
that  it  was  true  tliat  he  was  the  great-unde 
of  the  plaintiff.  That  the  Western  Union 
Telegraph  Company  had  no  knowledge,  so 
far  as  this  deponent  is  able  to  ascertain, 
of  any  relationship  existing  between  Mrs. 
Robertson  and  the  foreman  of  the  Jury  prior 
to  or  at  the  trial  of  said  cause." 

The  plaintiff  introduced  the  foUowhig  affi- 
davits in  reply: 

Affidavit  of  Jerry  Robertson,  who  says: 
"That  he  is  the  husband  of  Mrs.  Sallie  Rob- 
ertson, the  plaintiff  in  the  above-entitled 
action,  and  was  present  at  the  trial  of  said 
case.  That  deponent  never  Uved  near  Mr. 
Amos  EiUbanks,  but  married  at  Edgefield 
and  moved  from  there  to  Ninety-Six,  S.  C, 
and  didn't  know  of  any  relationship  whatso- 
ever between  his  wife  and  Mr.  Eubanks, 
when  the  Jury  was  selected,  and  never  heard 
of  any  relationship  between  them  until  right 
recently." 

Affidavit  of  Mr.  J.  W.  Thurmond,  who 
says:  "That  he  is  a  member  of  the  firm  of 
Thurmond  &  Nicholson  who  represented 
the  plaintiff  in  tiie  above-entitled  action; 
andy  when  said  case  was  tried*  he  had  no 
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knowledge  or  information  of  any  relationship 
between  Mr.  A.  Eubanks,  the  foreman  of 
the  Jury  iu  said  case,  and  the  plaintUT  in 
the  action,  and  this  deponent  never  heard  of 
any  such  relationship  until  since  the  verdict 
In  said  case  was  rendered.  Deponent  walked 
into  the  office  of  N.  6.  Evans,  Bsq.,  just  as 
Mr.  A.  Eubanks  had  signed  the  affidavit  of- 
fered by  the  defendant  on  this  motion,  end 
Mr.  Eubanks  remarked  to  deponent  that  he 
thought  the  affidavit  ought  to  contain  the 
statement  that  no  relationship  between  him 
and  the  plaintiff  had  any  influence  on  him  in 
agreeing  to  the  verdict  in  that  case,  and 
then  deponent  suggested  to  Mr.  Eubanks 
that  this  statement  should  be  incorporate  in 
the  affidavit,  and  so  it  substantially  was. 
That  deponent  has  known  Mr.  A.  Eubanks 
for  a  number  of  years,  and  knows  him  to  be 
a  man  of  integrity  and  honor,  and  is  satisfied 
that  his  statement  is  true  to  the  effect  that 
he  did  not  know  of  the  relationship  of  the 
plaintiff  to  him,  as  mentioned  in  his  affidavit, 
and,  besides;  deponent  is  satisfied  that,  if  It 
had  been  otherwise,  the  said  Juror  would  not 
have  been  influenced  thereby  In  his  verdict 
in  said  case.'* 

Affidavit  of  Mr.  B.  B.  Nicholson,  which  is 
to  the  same  effect  as  that  of  Mr.  J.  W.  Thur- 
mond. 

Section  2d44  of  the  Code  of  Laws  is  as  fol- 
lows: "The  court  shall,  on  motion  of  either 
party  in  suit,  examine,  on  oath,  any  person 
who  is  called  as  a  Juror  therein,  to  know 
whether  he  Is  related  to  either  party,  or 
has  any  interest  in  the  cause,  or  has  ex- 
pressed or  formed  any  opinion,  or  is  sen- 
sible of  any  bias  or  prejudice  therein,  and 
the  party  objecting  to  the  Juror  may  intro- 
duce any  other  competent  evidence,  in  sup- 
port of  the  objection.  If  it  appears  to  the 
court  that  the  Juror  is  not  indiffetent  in  the 
cause,  he  shall  be  placed  aside  as  to  the 
trial  of  that  cause>  and  another  shall  be 
called." 

The  rule  is  thus  stated  in  the  case  of 
State  y.  Brock,  61  S.  C.  141,  89  S.  B.  359: 
"While  the  circuit  Judge  committed  error  in 
stating  that  Jurors  related  by  blood  or  eon* 
nected  by  marriage  within  the'  sixth  degree 
to  either  of  the  partiei?  were  disqualified 
from  sitting  as  such,  and  that  both  consan- 
qulnity  and  affinity,  within  the  sixtii  degree, 
were  grounds  for  legal  exceptions,  under  t!he 
statutes,  still  he  stated  a  very  salutary-  rule. 
Certainly  the  Legislature  has  interdicted 
Judges  from  sitting  in  cases  of  such  rela- 
tionship, and  it  is  a  good  guide  to  the  exer- 
cise of  a  sound  discretion  by  a  circuit  Judge 
to  observe  the  same  degree  of  relationship." 

In  the  case  of  State  v.  Ferry,  78  6.  C.  199, 
58  S.  B.  169,  the  principle  was  announced 
that  the  relationship  of  a  Jury  oommlssioner 


to  a  party,  which  would  invalidate  the  find- 
ing of  a  grand  Jury,  must  be  such  as  would 
reasonably  lead  to  the  presumption  that  the 
commissioner  would  be  thereby  affected  in 
such  manner  as  to  impair  the  proper  dis- 
cbarge of  his  duties,  and  that  fact  must  be 
determined  by  the  trial  Judge  in  the  exer- 
cise of  a  sound  discretion. 

If  the  practice  prevailed  of  allowing  a 
person  related  to  a  party  litigant,  either  by 
consanquinity  or  affinity,  as  a  great-uncle, 
to  sit  as  a  Juror,  especially  as  foreman,  the 
administration  of  Justice  would  be  brought 
into  disrepute. 

The  following  language  of  the  court,  in 
the  case  of  State  v.  McQualge,  5  S.  C.  429, 
is  applicable  to  this  case:  ''The  obligation 
resting  on  one  engaged  in  drawing  a  Jury  in- 
volves a  duty  of  such  a  high,  important,  and 
delicate  character  that  its  exercise  must  be 
ftee  even  from  a  suspicion  of  partiality.  It 
is  true  that  no  charge  of  wrong  is  imputed 
to  the  commissioner.  Courts  must  be  gov- 
erned by  general  principles.  It  is  better  for 
the  community  that  a  definite  and  establish- 
ed rule  should  prevail,  not  affected  by  any 
condition  or  provision,  to  be  applied  by  any 
inquiry  as  to  intention  or  motive,  the  ascer- 
tainment of  which  is  almost  impossible,  save 
through  the  oath  of  the  party,  whose  act 
may  be  the  subject  of  challenge  and  exam- 
ination." 

The  uncontradicted  testimony  shows  that 
the  defendant's  attorney  requested  his  hon- 
or, the  presiding  Judge,  to  ask  the  Jurors 
before  they  were  sworn  whether  any  of 
them  were  related  by  blood  or  marriage  to 
the  plaintiff  or  her  husband,  in  this  action. 
That  the  question  was  asked,  and  no  re- 
sponse whatever  was  made  by  any  Juror. 

Although  the  motion  for  a  new  trial,  on 
the  ground  that  the  plaintiff  and  the  fore- 
man were  related  within  the  sixth  degree, 
was  addressed  to  the  discretlbn  of  his  hon- 
or, the  presiding  Judge,  nevertheless  it  was 
erroneously  exercised,  and  the  motion  should 
have  been  granted. 

The  case  of  Senterfelt  ▼.  Shealy,  71  S.  O. 
259,  51  S.  E.  142,  upon  which  the  respond- 
ent's attorneys  principally  rely,  was  mate- 
rially different  from  the  present  case  in  the 
important  particular  that  in  the  case  of 
Senterfelt  v.  Shealy  the  presiding  Judge  was 
not  requested  to  ask  the  Jurors  if  they  were 
related  to  any  of  the  parties. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  that  the  case  be  remanded  for  a  new 
trial 

WOODS  and  HYDRICK,  JJ^  ooncor  in 
the  neenlt 
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(90  S.  C.  436) 

DARLINGTON  COUNTY  FAIR  &  DRIVING 
ASS'N  V.  ATLANTIC  COAST  LINE 

R.  CO.t 

(Supreme  Court  of  South  Carolina.    March  1, 

1912.) 

1.  Cabbiebs   (§  229* )— Delay  o»  Fbeight— 
Punitive  Damaobs. 

A  shipper  was  not  entitled  to  recover  puni- 
tive damages  for  delay  in  delivering  a  horse  on 
a  special  train,  hired  for  the  purpose  under  a 
special  contract,  caused  by  the  necessary  re- 
pair of  a  trestle,  resulting  from  quicksand  fill- 
mg  into  the  trestle  timber  holes  when  timbers 
were  removed  to  put  in  new  timbers. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  ||  930,  968,  964;  Dec.  Dig.  §  229.*] 

2.  Damages  (f  91*)— Punitive  Damages. 

Punitive  damages  are  not  recoverable  un- 
less defendant  was  guilty  of  a  conscious  failure 
to  observe  due  care. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §§  193-201;  Dec.  Dig.  |  91.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County. 
^  Action  by  the  Darlington  County  Fair  & 
Driving  Association  against  the  Atlantic  Coast 
Line  Railroad  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals  Reversed 
in  part  and  rendered. 

W.  F.  Dargan  and  J.  B.  White,  for  appel- 
lant J.  Monroe  Spears  and  Miller  &  Law- 
son,  for  respondent 

WATTS,  J.  This  action  was  for  actual 
and  punitive  damages  against  defendant  for 
its  delay  in  delivering  a  horse  in  Darling- 
ton according  to  an  alleged  special  contract 
made  with  plaintiff  on  July  7  and  8,  1009. 
The  Darlington  County  Fair  &  Driving  Asso- 
ciation held  a  race  meet  in  Darlington,  and 
as  a  special  a,ttraction  had  advertised  that 
"AlphonsOf"  a  horse  noted  for  his  speed, 
would  be  entered.  It  was  found  to  be  im- 
possible to  get  the  horse  to  Darlington  by  the 
ordinary  means  in  time  to  enter  the  races  on 
the  morning  of  July  8th.  The  plaintiff, 
through  one  of  its  stockholders,  Mr.  Mc- 
Leod,  approached  defendant's  agent,  at  Dar- 
lington, with  the  request  that  a  special  car 
be  run  to  BennettsviUe  to  bring  the  horse 
from  there  in  time  to  enter  the  races  that 
afternoon.  With  respect  to  the  contract 
made  between  the  parties,  one  of  the  48sues 
of  fact  in  the  case  was  whether  or  not  the 
defendant's  agent  guaranteed  the  delivery  in 
Darlington  by  a  certain  time;  plaintiff  al- 
leging that  the  agreement  was  an  absolute 
one  to  have  the  horse  in  Darlington  by  1 
o'clock.  It  is  certain  that  the  sum  of  $40 
was  paid  to  the  defendant  as  a  consideration 
and  a  special  train,  in  charge  of  Mr.  Orrell, 
left  Darlington  for  Bennettsville  about  11 
o'clock.  The  horse  was  taken  on  board  at 
Bennettsville,  and  the  party  started  on  their 
return  trip  to  Darlington.  Arriving  at  Swift 
Creek,  about  two  miles  from  Darlington,  be- 
tween 12  and  1  o'clock,  they  found  that  a 
force  of  hands  had  taken  out  a  span  of  the 
trestle  across  the  creek  for  the  purpose  of 


repairing  it,  and  that  It  was  impossible  for 
the  train  to  cross.  Though  effort  was  made, 
it  was  several  hours  before  the  track  was 
again  in  shape,  and  the  horse  was  not  de- 
livered until  that  afternoon,  too  late  for  him 
to  enter  the  races.  There  was  evidence  to 
show  that  the  delay  at  the  creek  was  caused 
by  a  peculiar  formation  in  the  bed;  it  con- 
sisting of  quicksand  which,  when  decayed 
timbers  were  removed,  flowed  in  and  ren- 
dered it  difficult  to  put  in  new  timbers.  But 
for  this  the  trestle  would  have  been  repaired 
in  ample  time.  On  the  trial  of  the  cause 
in  the  circuit  court,  at  close  of  plaintiff's 
testimony,  defendant  moved  for  a  verdict  to 
be  directed  in  favor  of  defendant,  which 
motion  was  refused.  The  court  was  then  re- 
quested to  charge  the  Jury  the  same  requests 
that  motion  to  direct  verdict  was  made  on, 
and  later,  after  verdict  was  rendered,  a  mo- 
tion for  a  new  trial  was  made  on  the  same 
grounds.  The  jury  found  verdict  for  plain- 
tiff in  the  sum  of  $500.  Defendant  appeals 
and  asks  for  a  reversal  of  verdict  as  to  ex- 
emplary or  punitive  damages  on  two  excep- 
tions. One  is  that  this  is  an  action  "ex 
contractu,  based  solely  upon  defendant's  vio- 
lation of  its  agreement  to  deliver  a  horse 
in  Darlington  by  a  certain  time;  that  the 
contract  was  a  special  one  entered  into  vol- 
untarily by  both  parties,  the  defendant,  in 
its  private,  as  distinguished  from  its  public, 
capacity,  binding  itself  to  the  performance  of 
an  act  in  which  the  public  was  not  interest- 
ed or  public  policy  concerned.  Defend.ant  for 
this  suit  must  be  regarded  as  a  private  and 
not  as  a  common  carrier,  and  tliat  there  is 
no  evidence  to  sustain  a  finding  by  jury  of 
punitive  damagea" 

[1]  We  think  the  verdict  as  to  punitive 
damages  must  be  reversed,  on  .the  ground 
that  there  is  no  evidence  to  sustain  it  It  is 
unnecessary  to  consider  the  other  exception. 
There  is  no  testimony  in  the  case  showing 
any  conduct  on  the  part  of  the  defendant, 
its  agents  or  servants,  to  justifjr  a  finding  of 
vi^fulness  or  wantonness.  The  testimony 
shows  the  delay  was  caused  by  the  necessary 
repair  of  defendant's  track,  one  of  the  Im- 
perative duties  imposed  upon  it  by  the  law 
to  protect  the  safety  and  lives  of  Its  passen- 
gers. The  delay  was  caused  solely  by  an 
unavoidable  accident — something  beyond  the 
power  of  defendant  to  prevent  or  control. 

[2]  Punitive  damages  are  never  given  un- 
less the  evidence  shows  there  was  on  part 
of  defendant  a  conscious  failure  to  observe 
due  care.  This  court,  in  the  case  of  Gwynn 
V.  Telegraph  Company,  69  S.  0.  444,  48  S.  E. 
463  (67  L.  R.  A.  Ill,  104  Am.  St  Rep.  819)^ 
quoting  from  Southerland  on  Damages,  says: 
"If  a  wrong  is  done  willfully — that  is,  if  a 
tort  is  committed  deliberately,  recklessly,  or 
by  willful  negligence  with  a  present  con- 
sciousness of  invading  a  m^n's  rights  or  of 
exposing  him  to  injury — ^a  case  is  presented 
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for  exemplary  damages.  There  damages  are 
allowable  only  when  there  Is  misconduct  and 
malice  or  what  is  equivalent  thereto."  There 
is  no  contention  in  this  case  but  that  plaintiiT 
is  entitled  to  actual  damages.  That  is  con- 
ceded by  defendant  The  actual  damages 
proven  were  $50,  $40,  and  $12.50»  aggregating 
the  sum  $162.50.  The  verdict  was  for  $500, 
allowing  for  punitive  damages  the  sum  of 
$397.60. 

As  to  punitive  damages  the  judgment  of 
the  circuit  court  Is  reversed,  and  plaintiff 
have  judgment  only  for  actual  damages^ 
namely,  $102.50. 

GARY,  C.  J.,  and  WOODS  and  HYDRICK, 
JJ.,  concur.  FRASER^  J.,  did  not  hear  this 
Case. 

(158  N.  C.  133) 

MIDGETT  V.  GRAY. 

(Supreme  Court  of  North  Carolina.    Feb.  21, 

1912.) 

1.  Officers  (|  65*)— Vaoancieb— Cokbtitu- 
TiONAL  Provisions. 

Under  Const,  art.  14,  I  7,  which  provides 
that  DO  person  who  shall  already  hold  an 
ofiSce  shall  hold  any  other  office,  the  acceptance 
and  qualification  for  a  second  office  ipso  facto 
vacates  the  first. 

[Ed.  Note,— For  other  cases,  set  Officers, 
Cent  Dig.  §  79;   Dec  Dig.  §  55.*] 

2.  Quo  Warranto  (I  24*)  —  Action  to  Try 
Right  to  Officb— Parties. 

Under  Revisal  1905,  |  826  et  eeq.,  civil 
actions  in  the  nature  of  qao  warranto  to  try 
title  to  a  pnblic  office  may  be  instituted  in  the 
name  of  toe  state,  on  the  relation  of  the  At- 
torney General,  or  of  any  individual  who  is  a 
citizen  and  taxpayer  of  the  jurisdiction  where 
the  officer  is  to  exercise  his  duties  and  powers. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  |  27;    Dec.  Dig.  |  24.*] 

3.  Quo  Warranto  (§  44*)— Action  to  Tbt 
Right  to  Public  OrFicE—Uss  or  Naioe  or 
State. 

A  dvil  action  in  the  nature  of  quo  war- 
ranto, instituted  in  the  name  of  the  state  on 
the  relation  of  an  individual  citizen,  will  not 
be  considered  and  determined  by  the  Supreme 
Court,  where  it  does  not  appear  as  required 
by  Revisal  1905,  ^  826,  829,  that  the  relator 
ever  obtained  the  leave  of  the  Attorney  Gen- 
eral, either  to  institute  or  maintain  the  action. 
[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent.  Dig.  §  37;   Dec.  Dig.  I  44.*] 

Appeal  from  Superior  Oonrt,  Dare  Oonnty; 
dine.  Judge. 

Civil  action  in  the  nature  of  quo  warran- 
to, instituted  in  the  name  of  the  state,  on 
the  relation  of  S.  B.  Midgett,  against  W.  R. 
Gray.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Action  dismissed. 

There  was  evidence  on  the  part  of  plain- 
tiff tending  to  show  that  defendant,  duly 
qualified  and  holding  the  office  of  clerk  of 
the  superior,  court  of  Dare  county  and  dur- 
ing his  term  of  said  office,  was  appointed  to 
the  office  of  school  committeeman  for  public 
school  district  No.  15,  for  said  county,  and 


was  qualified  and  entered  upon  the  discharge 
of  the  duties  of  the  last-mentioned  office. 
There  was  allegation,  with  evidence,  on  part 
of  defendant,  to  the  effect  that  said  defend- 
ant had  not  duly  qualified  as  school  commit- 
teeman, nor  had  he  acted  as  such  officer.  On  * 
the  issue  joined,  there  was  verdict  for  de- 
fendant, and  plaintiff  excepted  and  appealed, 
assigning  errors. 

B.  G.  Crisp,  E.  F.  Aydlett,  and  J.  0.  B. 
Ehringhaus,  for  appellant.  Ward  &  Grimes 
and  D.  M.  Stringfield,  for  appellee. 

HOKE,  J.  (after  stating  the  f&cts  as 
above).  [1]  Our  Constitution  (article  14,17) 
provides  that,  with  certain  stated  exceptions, 
not  applicable  to  present  case,  "no  person, 
who  shall  hold  any  office,  or  pli£ce  of  trust  or 
profit,  under  the  United  States,  or  any  de- 
partment thereof,  or  under  this  state,  or 
under  any  other  state  or  government,  shall 
hold  or  exercise  any  other  office,  or  place  of 
trust  or  profit  under  the  authority  of  this 
state,  or  be  eligible  to  a  seat  in  either  house 
of  the  General  Assembly,"  etc.;  and,  inter- 
preting the  provision,  we  have  held,  in  ref- 
erence to  officers  of  this  state,  that  the  ac- 
ceptance and  qualification  for  a  second  office 
ipso  facto  vacates  the  first.  Connor  and 
Cheshire  on  the  Constitution,  p.  445;  Bam- 
hiU  ▼.  Thompson,  122  N.  C.  483,  29  S.  E.  720. 

[2]  Authority,  with  us,  is  also  to  the  effect 
that  actions  of  this  character  may  be  in- 
stituted in  the  name  of  the  state  on  the  rela- 
tion of  the  Attorney  General  or  of  any  in- 
dividual who  is  a  citizen  and  taxpayer  of 
the  Jurisdiction  where  the  officer  is  to  exer- 
cise his  duties  and  powers.  Revisal,  §  820 
et  seq.;  BamhiU  y.  Thompson,  supra; 
Houghtalllng  v.  Taylor,  122  N.  C.  141,  29  S. 
E.  101;  Hines  v.  Yann,  118  N.  C.  3,  23  S.  E. 
932;  Foard  v.  Hall,  111  N.  C  369,  16  S.  B. 
420;   Saunders  v.  Gatling,  81  N.  0.  298. 

[3]  We  are  not  at  liberty,  however,  to  con- 
sider and  determine  the  questions  principally 
involved  in  the  present  appeal,  for  the  rea- 
son that  it  nowhere  appears  that  the  'relator 
has  ever  obtained  the  leave  of  the  Attorney 
(General  either  to  institute  or  maintain  the 
present  suit  The  statute  applicable — ^Revis- 
al 1005,  c.  12,  S§  826-829— clearly  provides 
that,  before  an  action  may  be  instituted  or 
maintained  on  the  relation  of  a  private  citi- 
zen, such  leave  shall  be  obtained,  and  that 
satisfactory  security  must  be  furnished,  in- 
demnifying the  state  against  all  costs  and 
expenses  which  may  accrue  in  consequence 
of  bringing  the  action.  True,  the  court  has 
held,  in  Shennonhouse  y.  Withers,  121  N. 
C.  376,  28  S.  E.  522,  that  it  is  not  absolute- 
ly essential  that  the  leave  should  be  had 
before  suit  commenced,  provided  it  is  ob- 
tained afterwards  and  supplied;  but  it 
must  always  be  made  to  appear,  pending 
the  proceedings,  that  the  leave  of  the  At- 
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tomey  Qeneral  has  been  given  to  prose- 
cute the  action.  An  Inquiry  of  this  nature 
primarily  concerns  the  public  interests,  and 
we  may  not  overlook  an  omission  in  plain 
disregard  of  the  statutory  requirement  This 
Tiew  is  strengthened  by  the  subsequent  sec- 
tion (830),  which  provides  that,  even  ietfter 
leave  given  and  action  commenced,  the  same 
may,  under  certain  conditions,  be  withdrawn, 
and,  on  certificate  to  that  effect  being  proper- 
ly filed,  the  Judge  shall,  on  motion,  dismiss 
the  action. 

For  the  reasons  given,  we  are  of  opin- 
ion that  the  present  action  should  be  dis- 
missed ;  and  it  la  so  ordered* 

Action  dismissed. 


(158  N.  C.  121) 

FORBES  et  aL  t.  BURGESS. 

(Supreme  -Conrt  of  North  Olarollna.     Feb.  21, 

1912.) 

1.  Marbiaqs  (§1  47,  48*)— EviDBNCB— ADias- 

SIBIUTT. 

JEiVidence  of  the  general  reputation  In  the 
community  that  a  man  and  woman  were  mar- 
ried, and  of  the  statement  of  the  man  that  he 
was  going  on  a  designated  day  to  be  married 
to  the  woman,  and  afterwards  that  they  had 
been  ^  then  married,  was  competent  to  prove 
marriage. 

[EM.  Note.— E\)r  other  cases,  see  Marriage, 
Cent.  Dig.  it  76,  76;    Dec.  Dig.  (|  47,  4a*] 

2.  Mabbiaos   ((  42*)  —  EviDBNCE  —  Aoiassi- 

BILITY. 

On  the  issne  of  the  marriage,  the  refusal 
to  admit  in  evidence  the  indictment  for  illegal 
cohabitation,  unless  the  whole  record  was  ad- 
mitted to  show  the  disposition  of  the  case,  was 
proper. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  U  70-78;    Dec  Dig.  |  42.*] 

8.  Appeal  and  Ebbob  (|  1067*)— Habmless 

EbBOB  —  BBBONEOUB     &XCLUBION     OF     EVI- 
DENCE. 

Where,  on  the  issue  of  the  marriage,  the 
derk  of  the  court  testified  that  thtf  entry  on 
the  docket  showed  that  a  prosecution  for  illegal 
cohabitation  was  dismissed,  the  error,  if  any, 
in  excluding  the  indictment  for  illegal  cohabita- 
tion, was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  4194-4199;  Dec  Dig.  i 
1057.*] 

4.  Tbial   (I  296*)— IifSTBUcnoNS— Byidenos 
— Mabbiage. 

Where,  on  the  issue  of  a  marriage,  there 
was  evidence  that  the  woman  had  been  preri- 
ously  married,  and  no  direct  evidence  of  divorce 
between  her  and  her  former  husband,  and  a 
witness  testified  that  the  former  husband  was 
dead  at  the  time  of  the  alleged  second  mar- 
riage, established  by  cohabitation  and  reputa- 
tion in  the  community  and  by  statements  of  the 
man,  the  error,  if  any,  in  a  charge  that,  if  there 
was  a  lawful  ceremony  of  marriage,  the  burden 
shifted  to  the  party  asserting  the  illegality  to 
prove  it,  by  proving  that  the  woman's  former 
husband  was  still  living  and  that  she  had  not 
been  divorced  from  him,  was  cured  by  another 
charge  that  the  presumption  of  death  or  di- 
vorce would  not  be  indulged  in  favor  of  the 
second  marriage. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  IS  705-718;   Dec  Dig.  §  296.*] 


Appeal  from  Superior  Court,  CJamden  Coun- 
ty;   Cllne,  Judge. 

Action  by  Emmie  Forbes  and  others 
against  J.  M.  Burgess.  From  a  Judgment 
for  plaintiffs,  defendant  appeab.     Afllrmed. 

W.  A.  Worth,  H.  S.  Ward,  and  G.  W. 
Ward,  for  appellant  E.  F.  Aydlett  and  J. 
O.  B.  EhrlnghauB,  for  appellees.  * 

CLARK,  C.  J.  This  is  an  action  by  the 
children  of  Nancy  and  Dempsy  Wilson  to 
recover  the  land  described  In  the  complaint 
The  defendants  deny  that  Dempsy  and  Nancy 
were  ever  married  to  each  other,  and  claim 
that  they  themselves  have  title  to  the  land 
by  virtue  of  conveyances  to  them  from  the 
brothers  and  sisters  of  Dempsy,  who  were 
his  heirs  at  law.  It  was  in  evidence  that 
Nancy  was  married  in  1856  to  Jarvis  Wilson. 
There  was  no  direct  evidence  of  a  divorce 
between  Jarvla  Wilson  iind  Nancy,  nor  any 
direct  evidence  of  the  marriage  ceremony 
having  been  performed  between  Nancy  and 
Dempsy. 

[1]  Several  neighbors  testified  to  the  gen- 
eral reputation  that  Dempsy  and  Nancy  were 
married,  and  that  Dempsy  called  her  his 
wife  and  treated  her  as  such.  One  witness 
testified  that  Dempsy  told  him  that  he  was 
going  down  to  Elizabeth  City  that  day  to 
be  married,  and  upon  his  return  stated  that 
he  had  been  married.  Evidence  of  the  gen- 
eral reputation  in  the  community  that  Demp- 
sy and  Nancy  were  married,  and  the  above 
statement  made  by  Dempsy,  and  that  they 
recognized  each  other  as  man  and  wife,  were 
competent  Long  v.  Barnes,  67  N.  C.  329; 
State  V.  Whitford,  86  N.  C.  636;  Jones  v. 
Reddick,  79  N.  C.  291 ;  Archer  v.  Haithco<dE, 
51  N.  C.  421;  26  Cyc.  872.  Proof  of  such 
reputation  may  be  made  by  any  party  having 
knowledge  thereof.    26  Cyc  877. 

[Z  S]  The  court  properly  declined  to  admit 
the  bill  of  indictment  against  Dempsy  and 
Nancy  for  illegal  cohabitation,  unless  the 
whole  record  was  admitted,  to  show  the  dis- 
position of  the  case.  The  derk  of  the  court 
testified  that  the  entry  on  the  docket  showed 
that  the  case  was  dismissed;  so,  if  there  had 
been  error,  it  was  harmlesa 

[4]  The  court  charged  the  jury  "that  if 
they  found  from  the  evidence,  from  its 
greater  weight,  that  there  was  a  lawful  cere- 
mony of  marriage  entered  into  between 
Dempsy  and  Nancy,  then  the  burden  shifted 
to  the  defendants  to  prove  the  illegality 
thereof,  by  showing  by  a  prepondeiance  of 
the  evidence  that  her  first  husband  was 
still  living  at  the  time  the  plaintiffs  con- 
tend that  she  was  married  to  Dempsy,  and 
that  she  had  not  be»i  divorced  from  her 
first  husband."  The  conrt  further  charged, 
as  prayed  by  the  defendants:  "Although, 
where  a  marriage  is  established  by  a  proof 
of  the  fact  In  any  competent  way,  It  raises  a 
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presumption  tbat  any  prior  marriage  which 
is  relied  on  to  Invalidate  the  second  mar- 
riage has  been  dissolved  by  death  or  divorce; 
the  presumption  of  death  or  divorce  will  not 
be  indulged  in  favor  of  an  alleged  second  mar- 
riage, the  proof  of  which  rests  only  on  cohabi- 
tation and  reputation/'  If  there  was  any  er- 
ror in  the  paragraph  of  the  charge  above  given 
and  excepted  to,  it  was  cured 'by  this  in- 
struction. There  was  evidence  which  tended 
to  show  that  Jarvis  Wilson  was  dead  at-  the 
time  of  the  alleged  second  marriage.  There 
was  one  witness  who  testified  that  Jarvis 
was  living  at  the  time  of  Nancy's  death. 
The  prayer  and  the  charge  cannot  .be  said 
to  be  conflicting,  but  the  charge  given  in  the 
prayer  is  explanatory  of  the  previous  in- 
atructlon. 

The' Jury  fotmd  that  the  plaintiffs  were 
entitled  to  the  land  as  the  legitimate  chil- 
dren of  Dempey  Wilson. 

No  error. 

(158  K.  C.  139) 

CLARE  et  aL  v.  EAST  LAKE  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.    Feb.  21, 

1912.) 

1.  Pleading  (§  21*)-— Comfuliitt— Inconbist- 

SNT  Causes  of  Action. 

A  complaint,  alleging  in  one  count  that 
plaintiff  was  entitled  to  a  commission  as  a  real 
estate  broker  for  finding  a  purchaser  ready, 
willing,  and  able  to  take  the  land,  but  tbat  de- 
fendants refused  to  sell,  and  in  another  that 
plaintiff,  relying  upon  defendant's  false  repre- 
sentations that  the  title  was  good,  secured  a 
purchaser  for  the  land,  who,  after  examination, 
^refused  to  buy,  ibecanse  the  title  was  defective, 
and  compelled  plaintiff  to  refund  certain  ex- 
penditures made  by  him,  contains  two  incon- 
sistent causes  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  44;    Dec.  Dig.  §  21.«] 

2.  Bbokebs  (I  63*)— RBAr#  Estate  Broeebs— 
Compensation— Right  to  CoicPENaATioN. 

Where  real  estate  brokers  were  given  an 
agency  to  sell  land  at^  certain  terms  and  upon 
certain  notice,  tiiey  were  entitled  to  their  com- 
mission upon  giving  the  notice  and  producing 
a  purchaser  able,  ready,  and  willing  to  buy  the 
land  at  the  terms  fixed,  since,  whue  the  own- 
er can  prescribe  the  terms  of  sale,  plaintiffs 
cannot  be  deprived  of  commission  because  of 
the  owner's  failure  to  convey. 

[Ed.  Note. — For  other  casesL  see  Brokers, 
Cent  Dig.  |  81;   Dec.  Dig.  §  63.*] 

8.  Vbndob  and   Pubchaseb    (§  16*)  — Con- 
TEACTs— Option  Contracts. 

A  contract,  whereby  prospective  purchas- 
ers were  given  the  right  to  purchase  the  land 
within  a  stated  time  on  given  notice,  is  no 
more  than  a  proposition  to  sell  until  accepted, 
and  the  acceptance  must  be  identical  with  the 
offer,  in  order  to  give  the  purchaser  any  rights. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  17;  Dec  Dig.  §  16.*] 

4.  Vbndob  and  Ptjbohaseb  (|  18*)— Con- 
TBACTs— Option  Contbacts— Acgbptancb. 
Where  an  option  contract  provided  for  the 
sale  of  167,555  acres,  "more  or  less,"  the  ven- 
dor to  execute  a  deed  with  general  warranty, 
and  the  sale  to  be  closed  at  a  certain  place, 
the  purchasers  giving  the  vendor  at  least  five 


days  notice  prior  to  the  date  when  they  would 
be  ready  to  dose,  an  attempted  acceptance  by 
the  purchasers  of  167.555  acres,  provided  a 
clear  and  undisputed  title  could  be  made  for  the 
whole,  and  which  did  not  give  the  notice  pro- 
vided for,  was  insufficient  to  give  the  purchas- 
ers any  rights. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  23;  Dec.  Dig.  §  18.*] 

5.  Fbaud  (I  60*)— False  Representations- 
Damages. 

Where  an  option  contract  falsely  repre- 
sented that  the  vendor's  title  to  the  land  was 
good,  a  prospective  purchaser  cannot  recover  as 
damages  for  such  false  representations  expens- 
es which  he  incurred  in  examining  the  land 
prior  to  the  time  he  secured  the  option. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  §  65;   Dec  Dig.  |  60.*] 

a  Fbaud  (§  20*)— False  Rbpbb8bntation»- 
Rblianob. 

In  an  action  for  false  representations  as 
to  title  in  an  option  contract,  the  plaintiff  must 
prove  reliance  on  the  representations. 

[Ed.  Note. — ^For  other  cases,  see  Fraud,  Cent 
Dig.  §  17;    Dee.  Dig.  |  20.*] 

7.  Fbaud  ({  66*)— False  Rbpbbsontationa— 
Evidbnob. 

In  an  action  for  damages  for  false  repre- 

sentatiohs  in  an  option  contract,  evidence  neld 

not  to  show  reliance  on  such  representations. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 

Dig.  If  55-59;  Dec.  Dig.  f  58.*]  . 

8.  Fbaud    (|   50*)  —  Bubdbn   of  Pbooi*  — 
Amount  or  Damages. 

Damages  for  worlc  done  in  reliance  upon 
false  representations  in  an  option  contract  can- 
not be  recovered  in  the  absence  of  proof  of  the 
amount  or  value  of  the  work. 

[Ed.  Note.— For  other  case6,  see  Fraud,  Cent 
Dig.  §  47;   Dec.  Dig.  §  60.*] 

9.  Fbaud  (|  26*)— Injubt  fbom  Fbaud. 

Damages  for  false  representations  in  an 
option  contract  cannot  be  recovered  where  no 
connection  is  shown  between  the  representa- 
tions and  the  damages. 

[Ed.  Note. — ^For  other  cases,  see  Fraud,  Cent. 
Dig.  i  24;  Dec  Dig.  |  25.*] 

Appeal  from  Superior  Court,  Dare  Coun- 
ty;   Cline,  Judge. 

Action  by  O.  H.  Clark  and  another  against 
the  East  Lake  Lumber  Company.  From  a 
Judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

The  plaintiffs  allege  two  causes  of  action. 
The  first  Is  that  on  or  about  the  24th  of 
May,  1905,  the  defendant  employed  tiie  plain- 
tiffs to  sell  for  it  a  certain  tract  of  iand, 
particularly  described,  and  agreed  to  pay 
them  5  per  cent  commission  on  the  purchase 
price,  which  should  not  be  less  than  $220,- 
000;  that  they  procured  a  purchaser  at  said 
pribe  who  was  ready,  able,  and  willing  to 
buy;  that  the  defendant  was  duly  notified 
thereof,  and  it  refused  to  make  title  to  said 
purchaser,  and  refused  to-  pay  the  plaintiffs 
their  commissions.  The  seoond  alleges  the 
contract  of  May  24, 1906;  that  the  defendant 
represented  that  they  had  a  perfect  title  to 
said  lands;  that,  relying  on  this  representa- 
tion, the  plaintiffs  represented  to  the  pro- 
spective purchasers  that  the  title  was  goad; 
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that  it  became  necessary  for  said  purchas- 
ers to  expend  $9,752  in  the  examination  of 
said  lands,  which  they  did;  that  after  this 
expense  was  incurred  it  was  found  that  the 
title  was  not  good,  and  said  purchasers 
would  not  accept  it;  and  that  the  plaintiffs 
had  paid  to.  said  purchasers  the  amount  ex- 
pended. 

On  the  23d  of  January,  1905.  the  detend- 
ant  agreed  to  pay  the  plaintiff  Silver  com- 
missions to  negotiate  a  sale  of  its  Dare  coun- 
ty lands,  containing  167,555  acres,  more  or 
less,  and  on  the  same  day  executed  its  op- 
tion to  William  O'Brien,  a  prospective  buy- 
er, procured  by  said  Silver,  which  option,  un- 
less accepted,  expired  on  February  28,  1905. 
The  plaintiffs  offered  evidence  tending  to 
prove  that  the  plaintiff  Clark  was  equally 
interested  with  the  said  Silver  in  said  com- 
missions, and  that  F.  W.  Heimick  and  M.  H. 
Alworth  were  equally  interested  with 
O'Brien  in  said  option.  Also  that  said  op- 
tion was  extended  by  mutual  consent,  and 
was  used  as  a  basis  for  an  option  given 
in  May,  1905. 

.  On  the  24th  of  May,  1905,  the  defendant 
gave  an  option  to  buy  said  lands  to  said  Al- 
worth and  Heimick,  the  material  parts  of 
which  are  as  follows:  'That  for  and  in  con- 
sideration of  the  sum  of  one  dollar  ($1.00) 
to  the  party  of  the  first  part  in  hand  paid 
by  the  parties  of  the  second  part,  and  for 
other  good  and  valuable  considerations,  the 
receipt  whereof  is  hereby  acknowledged,  the 
party  of  the  first  part  has  granted  unto  the 
parties  of  the  second  part  the  exclusive  op- 
tion or  right  to  purchase  from  the  party  of 
the  first  part  all  of  the  land  owned  by  the 
party  of  the  second  part  in  Dare  county  in  the 
state  of  North  Carolina,  said  lands  consisting 
of  one  hundred  sixty-seven  thousand  five  hun- 
dred fifty-five  (167,555)  acres,  more  or  less, 
being  the  |same  premises  particularly  describ- 
ed in  a  deed  given  to  the  said  party  of  the 
first  part  by  the  People's  Bank  of  Buffalo 
et  al.,  and  recorded  in  the  office  of  the  reg- 
ister of  deeds  in  Dare  county,  December  6, 
1904;  said  purchase  to  be  for  the  sum  of  two 
hundred  twenty  thousand  dollars  ($220,000.- 
00),  payable  in  manner  as  follows,  to  wit: 
Forty  thousand  dollars  ($^,000.(X>)  cash  at 
the  date  of  the  deed  under  this  option,  the 
balance  of  the  purchase  price  to  be  paid  as 
follows.  [Terms  omittedL]  This  agreement 
or  exclusive  option  is  also  given  to  the  par- 
ties of  the  second  part  upon  the  express 
condition  that  the  pa!rties  of  the  second  £(art 
shall  at  once  employ  a  competent  attorney 
and  commence  an  examination  of  the  title  of 
all  of  said  property  without  delay.  One  of 
the  attorneys  to  be  employed  by  the  said 
parties  of  the  second  part  shall  be  W.  D. 
Pruden  of  Edenton,  North  Carolina,  if  pos- 
sible, and  it  is  expressly  agreed  by  the  par- 
ties of  the  second  part  that  if  they  shall  not 
have  notified  the  said  Pruden  by  telegram 
or  otherwise  within  three  days  from  the 
date  hereof  of  their  employment  of  him,  the 


said  Pruden,  for  such  purpose,  then  this  op- 
tion shall  be  and  become  null  and  void.  The 
purchase  when  consummated  shall  be  closed 
at  Manteo,  North  Carolina.  It  Is  agreed 
that  the  parties  of  the  second  part  shall 
give  notice  by  telegram  to  B.  E.  Johnston  of 
Greenville,  South  Carolina,  and  to  G.  S.  Van 
Gorder  of  Buffalo,  New  York,  at  least  five 
days  prior  •  to  the  date  when  they  will  be 
ready  to  close  the  said  purchase,  of  their 
election  to  close  the  said  purchase  at  that 
time.  It  is  understood  and  agreed  that  the 
said  conveyance  to  the  parties  of  the  second 
part  shall  be  by  general  warranty  deed,  sub- 
ject only  to  the  said  mortgage  of  one  hun- 
dred twenty  thousand  dollars  ($120,000.00) 
above  described." 

Mr.  Pruden  was  employed  to  examine  the 
title,  and  on  the  15th  day  of  June^  1006,  the 
said  Heimick  and  Alworth  sent  to  B.  E. 
Johnston,  at  Greenville,  S.  C,  and  to  G.  8. 
Van  Gorder,  at  Buffalo,  N.  Y.,  the  following 
telegram:  "We  elect  to  exercise  the  option 
heretofore  granted  by  the  East  Lake  Lum- 
ber Company  to  M.  H.  Alworth  and  F.  W. 
Heimick,  dated  May  twenty-fourth,  nineteen 
hundred  and  five,  and  purchase  the  property 
described  in  said  option  for  the  sum  of  two 
hundred  and  twenty  thousand  dollars,  nnder 
the  terms  of  payment  stated  therein,  provided 
you  can  give  us  a  dear  and  undisputed  title 
to  the  whole  of  the  one  hundred  and  sixty- 
seven  thousand  five  hundred  and  fifty  acres 
of  land  and  timber  In  Dare  county,  hereto- 
fore represented  by  yon  to  us  to  be  owned 
by  the  East  Lake  Lumber  Company." 

F.  W.  Heimick  was  examined  as  a  wit- 
ness, and,  among  other  things,  testified  as 
follows:  That  when  he  sent  the  telegram  to 
Van  Gk>rder  he  was  staying  at  the  Atlantic 
hotel  in  Norfolk.  That  he  did  not  stay  more 
than  about  a  day  after  sending  the  telegram 
before  he  left  for  home.  That  the  only  no- 
tice he  gave  of  acceptance  was  by  this  tele- 
gram. That  he  never  furnished  any  copy  of 
the  estimate  made  by  the  timber  estimators. 
That  he  expected  a  reply  by  wire  or  letter. 
That  he  received  no  reply  to  his  telegram. 
That  he  went  back  to  his  home  in  Duluth. 
That  ended  the  matter  until  the  plaintiffs 
started  this  suit  That  he  did  not  receive 
any  letter  from  Johnston  or  Van  Gorder,  re- 
plying to  the  telegram  sent  Had  no  con- 
versation with  theni  afterwards.  That  he 
got  from  Mr.  Pruden  an  unsatisfactory  re- 
port of  the  title.  That  Mr.  Pruden  said 
there  was  a  great  deal  of  litigation  over  it, 
but  he  thought  it  could  be  ultimately  clean- 
ed up,  and  witness  told  him  he  was  not 
buying  a  lawsuit.  This  is  the  only  refer- 
ence in  the  evidence  to  the  result  of  the  in- 
vestigation of  the  title. 

The  plaintiffs  also  offered  evidence  that 
Heimick  was  worth  $250,000,  O'Brien  $6,- 
000,000  and  Alworth  $20,000,000.  The  plain- 
tiffs also  offered  evidence  that  the  def^d- 
ant  verbally  represented  the  title  to  said 
land  to  be  good,  and  that  in  consequence 
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thereof  they  made  the  same  representation 
to  O'Brien,  Alworth,  and  Heimick,  who,  aft- 
er the  execution  of  said  option  of  January 
23,  1905,  went  on  said  lands  with  a  large 
number  of  employes,  spent  several  weeks  ex- 
amining said  land  and  the  timber  thereon, 
and  Incurred  much  expense  therefor,  which, 
the  plaintiffs  claimed,  amounted  to  $9,752, 
and  which  they  offered  to  prove  they  had 
paid.  The  examination  of  the  property  was 
completed  between  April  15,  1905,  and  May 
1,  1905.  No  evidence  was  offered  as  to  the 
number  employed  to  examine  the  lands,  or  as 
to  the  value  of  the  services.  Nothing  was 
done  betwe^i  the  parties  after  the  tele- 
gram of  June  15th,  and  there  was  evidence 
that  the  title  to  large  parts  of  the  land  was 
defective. 

At  the  conclusion  of  the  evidence,  there 
was  judgment  of  nonsuit,  and  the  plaintiffs 
excepted  and  appealed. 

E.  F.  Aydlett  and  J.  G.  B.  Ehringhaus,  for 
appellants.  Pruden  ft  Pruden,  Ward  ft 
Grimes,  and  W.  M.  Bond,  for  appellee. 

ALLEN,  J.  [1]  The  two  causes  of  action 
set  out  in  the  complaint  are  inconsistent,  and 
both  cannot  be  true.  In  the  first,  the  plain- 
tiffs seek  to  recover  commissions  because 
they  contend  they  found  a  purchaser  for 
the  land  of  the  defendant,  who  was  ready 
and  able  to  pay  the  purchase  price,  and  so 
notified  the  defendant,  who  refused  to  con- 
vey, and,  in  the  second,  to  recover  damages 
because  the  defendant  represTented  the  title 
to  the  land  to  be  good;  that  they  relied  on 
these  representations  and  found  a  purchaser 
for  the  land,  who,  after  examination,  refus- 
ed to  btiy,  because  the  title  was  defective. 
We  will,  however,  consider  the  causes  of  ac- 
tion separately. 

[2]  The  right  of  the  plaintiffs  to  recover 
commissions  is  dependent  upon  proof  that 
they  had  found  a  purchaser  for  the  land 
ready,  able,  and  willing  to  buy  upon  the 
terms  contained  in  the  paper  of  May  24, 
1905,  and  that  notice  of  this  fact  was  given 
to  the  defendant  The  defendant  had  the 
right  to  prescribe  the  terms  of  sale,  and  is 
not  liable  for  commissions,  unless  those  im- 
X)osed  were  complied  with,  and,  on  the  other 
'  hand,  the  plaintiff^  cannot  be  deprived  of 
compensation  because  of  failure  by  the  de- 
fendant to  convey,  if  they  found  a  purchaser 
who  notified  the  defendant  of  his  readiness 
and  ability  to  comply  with  the  option.  Mar- 
tin V.  Holly,  104  N.  G.  38,  10  S.  E.  83 ;  Mal- 
lonee  t.  Toung,  119  N.  G.  552,  26  S.  B.  141; 
Trust  Go.  T.  Adams,  145  N.  G.  166,  58  S.  B. 
1008. 

In  the  last-cited  case.  Justice  Walker, 
speaking  for  the  court,  says :  *'It  is  now  the 
established  doctrine  of  the  courts  that,  in 
the  absence  of  any  usage  or  contract,  ex- 
press or  implied,  to  the  contrary,  or  conduct 
of  the  seller  preventing  a  completion  of  the 
bargain  by  the  broker,  an  action  by  the  latp 


ter  for  his  commissions  will  not  lie  nntil  it 
is  shown  that  he  has  procured  and  effected 
a  sale  of  the  property  upon  the  terms  fixed 
by  the  vendor.  It  is  not  enough  that  the  bro- 
ker has  devoted  his  time,  labor,  or  money  to 
advance  the  Interests  of  his  employer.  Un- 
successful efforts,  however  meritorious,  af- 
ford no  ground  of  action.  Where  his  acts 
bring  about  no  agreement  or  contract  be- 
tween his  employer  and  the  purchaser,  by 
reason  of  his  failure  in  the  premises,  the 
loss  of  expended  and  unremunerated  effort 
must  be  all  his  own.  He  loses  the  labor  and 
skill  used  by  him  which  he  staked  upon  suc- 
cess. If  there  has  been  no  contract,  and  the 
seller  is  not  in  default,  then  there  can  be  no 
reward.  His  commissions  are  based  upon 
the  contract  of  sale." 

We  must,  then.  Inquire  into  the  terms  of 
the  contract  of  May  24,  1905,  and  see  what 
was  required  of  the  purchaser  before  the  de- 
fendant was  under  any  legal  obligation  to 
convey. 

[3]  The  contract  of  May  24th  is  an  option, 
which  is  a  right  acquired  by  contract  to  ac- 
cept or  reject  a  present  offer  to  sell  (Trogden 
V.  Williams,  144  N.  G.  199,  56  S.  B..865,  10 
L.  R.  A.  [N.  S.T  867),  and  is  no  more  than  a 
proposition  to  sell  nntil  accepted  (Hardy  ▼. 
Ward,  150  N.  G.  391.  64  S.  B.  171),  and  the 
acceptance  must  be  identical  with  the  offer, 
to  be  effective.  Gregory  v.  Bullock,  120  N. 
G.  262,  26  S.  E.  820;  Tanning  Go.  v.  Tele- 
graph Go.,  143  N.  G.  378,  55  S.  B.  777 ;  Green 
▼.  Grocery  Go.,  153  N.  G.  412,  69  S.  B.  412. 

In  Tanning  Go.  v.  Telegraph  Go.,  supra.  It 
wad  held  that  an  acceptance  for  1,500  bar- 
rels of  oil  was  not  good  when  the  offer  was 
to  sell  about  1,500  barrels;  and  in  Green  ▼. 
Grocery  Go.,  supra,  it  is  said,  quoting  from 
the  Supreme  Gourt  of  the  United  States: 
"It  is  an  undeniable  principle  of  the  law  of 
contracts  that  an  offer  of  a  bargain  by  one 
person  to  another  imposes  no  obligation  upon 
the  former  until  it  is  accepted  by  the  latter, 
according  to  the  terms  in  which  the  offer 
was  made.  Any  qualification  of  or  departure 
from  those  terms  Invalidates  the  off^r,  un- 
less the  same  be  agreed  to  by  the  person  who 
made  it" 

[4]  Applying  these  principles  to  the  evi- 
dence, we  are  of  opinion  that  there  has  been 
no  acceptance  of  the  offer  to  sell  on  the 
terms  contained  in  the  option,  and  that  the 
plaintiffs  are  not  entitled  to  recover  com- 
missions: (1)  The  offer  is  to  sell  167,555 
acres,  more  or  less;  the  acceptance  is  to 
buy  the  whole  of  167,555  acres.  (2)  The  of- 
fer is  to  sell  and  to  execute  a  deed  with  gen- 
eral warranty ;  the  acceptance  is  to  buy,  pro- 
vided a  clear  and  undisputed  title  can  be 
made  for  the  whole.  (3)  The  ofl<er  provides 
that  the  purchase,  when  consummated,  shall 
be  closed  at  Manteo,  and  the  purchasers  shall 
give  notice  to  the  defendant,  at  least  five 
days  prior  to  the  date  when  they  will  be 
ready  to  close  said  purchase,  of  their  elec- 


796 


78  SOUTHEASTERN  REPORTER 


(N.a 


tlon  to  do  80  at  that  time,  and  such  notice 
was  not  given. 

We  do  not  bold  that  there  must  be  an  ac- 
ceptance in  the  exact  language  of  the  offer, 
but  must  recognize  the  right  of  parties  to 
impose  the  terms  upon  which  they  will  en- 
ter into  a  contract  of  sale,  and,  in  our  opin- 
ion, the  acceptance  of  June  15th  differed 
materially  from  the  offer  of  May  24th.  If 
the  defendant  had  acted  upon  the  accept- 
ance, and  had  tendered  a  deed  to  the  pur- 
chaser, he  might  refuse  to  pay  the  purchase 
money,  because  of  a  discrepancy  in  the  acre- 
age, as  his  acceptance  was  for  the  whole ;  or, 
if  the  title  to  the  whole  was  good,  he  could 
still  decline  to  pay  because  of  a  dispute. 
There  is  a  vast  difference  between  a  good  ti- 
tle, and  one  that  is  undisputed,  and  the  pur- 
chaser had  a  clear  conception  of  this,  as 
shown  by  his  statement  to  his  attorney  that 
he  was  not  buying  a  lawsuit,-  when  told  by 
him  that  the  title  was  in  litigation,  but  he 
thought  it  could  be  cleared  up. 

The  notice  was  also  material,  and  con- 
templated that  the  purchaser  should  fix  a 
date  at  Manteo,  not  less  than  five  days  from 
the  time  of  the  notice,  when  the  parties  could 
meet  and  consummate  the  sale,  which  was 
not  done.  There  is  no  evidence  that  the  pur- 
chasers went  to  Manteo  after  June  15th; 
and  one  of  them  testified  that  he  remained  in 
Norfolk  one  day  after  sending  the  telegram, 
and  then  went  to  his  home  in  Minnesota  and 
heard  no  more  of  the  matter  untU  this  action 
was  instituted. 

The  objections  to  the  maintenance  of  the 
second  cause  of  action  are  equally  fatal: 

[S]  (1)  The  complaint  alleges  the  execution 
of  the  contract  of  May  24,  1905,  and  that 
the  damages  sought  to  be  recovered  were  on 
account  of  expenses  incurred  pursuant  there* 
to,  while  the  evidence  of  the  plaintiff  is  that 
they  finished  the  work  causing  the  expense 
by  May  1st,  before  the  contract  was  made. 

[6,  7]  (2)  The  cause  of  action  is  based  up- 
on a  false  representation  as  to  title,  and  in 
any  event  it  was  necessary  to  prove  that  th^ 
representation  was  relied  on.  The  contract 
and  the  evidence  offered  by  the  plaintiflfl 
show  conclusively  that  this  could  not  be  so. 
The  contract  gives  time  to  the  prospective 
purchasers  for  an  examination  of  the  titles, 
and  requires  them  to  employ  a  competent  at- 
torney and  commence  an  examination  of  the 
title  of  all  of  said  property  without  delay; 
and  one  of  the  purchasers  testified  that  the 
report  of  the  attorney  was  unsatisfactory, 
and  that  he  told  him  he  was  not  buying  a 
lawsuit. 

[8]  (3)  No  evidence  was  offered  to  show  the 
amount  of  work  done  or  the  value  thereof. 

[I]  (4)  No  connection  is  shown  between  the 
representation  alleged  to  have  been  made  by 
the  defendant  and  the  damages  claimed. 

Upon  the  whole  record,  we  find  no  error. 

Affirmed. 


(168  N.  0. 16I> 

ROUNTREB  et  al  ▼.  OOHN-BOCK  CO. 

(Supreme  Court  of  North  Carolina.    Feb.  21* 

1912.) 

1.  Loos  AND  Logging  (|  3*)— Salb  or  Stand- 
ing TiMBBB— Title  Acquirbd. 

A  deed  of  standing  timber,  with  a  right  to 
cut  and  remove  the  same  within  a  specified 
period,  conveys  all  the  timber  which  the  pur- 
chaser may  remove  within  the  prescribed  time, 
and  the  timber  remaining  after  that  time  be- 
longs to  the  vendor  or  his  grantee  of  the  prem- 
ises. 

[Ed.  Note.— >For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  H  d-12;  Dec  Dig.  fi  3.*] 

2.  Logs  and  Logging  (S  3*  )~Salb  or  Stand- 
ing Tihbbb— Title  Acquired. 

A  clause  in  a  deed  of  standing  timber,  with 
the  right  to  cut  and  remove  the  same  within  a 
specified  period,  e&tending  the  time  to  remove 
the  timber,  not  exceeding  a  specified  time,  on 
the  payment  of  a  specified  sum.  and  authoriz- 
ing the  purchaser  "during  period  last  aforesaid 
to  enter  on  the  land  to  cut  and  remove  the 
timber,"  requires  the  purchaser,  claiming  the 
privilege,  to  notify  the  grantor  of  his  intention 
to  exercise  it,  and  to  pay  or  tender  the  stipulat- 
ed amount  within  the  original  period;  and 
where  no  notice  is  given  or  payment  or  tender 
made  before  the  expiration  of  the  period  the 
purchaser  acouires  no  interest  in  the  timber 
not  removed  auring  the  original  period. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §§  d-12;  Dec.  Dig.  {{  3.*] 

Appeal  from  Superior  Court,  Gates  Coun- 
ty; Cline,  Judge. 

Action  by  L.  A.  Rountree  and  another 
against  the  Cohn-Bock  Company.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Afilrmed.  . 

Tliis  is  an  action  to  restrain  the  def aid- 
ant from  entering  upon  certain  land  and 
cutting  timber  thereon.  The  defendant 
claims  under  a  certain  timber  deed,  executed 
by  the  plaintiffs  <m  the  9tb  day  of  Septem- 
ber, 1901,  to  the  Gay  Lumber  Company, 
which  conveyed  certain  timber  on  said  land 
and  contained  the  following  provisions:  '*The 
said  parties  of  the  second  part  shall  cut  and 
remove  the  timber  hereby  bargained  and  sold 
and  conveyed  within  five  years  from  date  of 
contract  And  should  said  second  parties  be 
unable  to  remove  said  timber  within  the  time 
above  specified,  thety  shall  have  further  time 
to  remove  said  timber  as  they  may  require, 
not  exceeding  three  yeara,  upon  payment  to 
said  parties  of  the  first  part  of  a  sum  equal 
to  six  per  cent  per  annum  for  the  addition- 
al three  years  of  time  required  on  the  pur- 
chase price  as  above  stated.  The  said  par- 
ties of  the  second  part  their  heirs  or  assigns, 
shall  have  power,  and  are  hereby  authorized 
at  any  time  during  period  last  aforesaid,  to 
enter  upon  the  lands  above  described  for 
the  purpose  of  cutting,  removing  or  doing 
whatsoever  th^  may  elect  with  the  timber 
hereby  conveyed,  and  are  hereby  authorized 
and  empowered  to  build  and  construct  such 
roads,  tramroads  or  railroads  over  and 
across  the  above  described  lands  or  any  oth- 
er lands  owned  by  them,  and  may  use  such 
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brusb,  trees  and  undergrowth  upon  said 
lands  as  they  may  need  in  the  construction 
of  said  road,  tramroads  and  railroads,  and 
are  hereby  empowered  to  exercise  full,  per- 
fect and  absolute  ownership  and  control  of 
the  same  to  prosecute  each  and  every  person 
cutting- or  removing  said  timber,  or  in  any 
manner  interfering  with  it,  whereby  its 
growth  will  be  affected,  or  its  value  depre- 
ciated." There  was  no  tender  of  any  amount 
to  the  plaintiffs  under  the  extension  clause 
in  the  deed  until  more  than  five  years  after 
the  ^ecution  thereof.  There  was  a  Judg* 
ment  for  the  plaintiffs,  and  the  defendant 
excepted  and  appealed. 

L.  L.  Smith,  for  appellant  Ward  & 
Grimes,  for  appellees. 

ALLEN,  J.  [1]  It  iB  well  settled  that  the 
legal  effect  of  the  first  clause  in  the  deed  to 
the  Gay  Lumber  Company,  conveying  the 
timber  with  the  right  to  remove  the  same  in 
five  years,  is  to  convey  all  the  timber  which 
the  vendee  should  remove  within  the  •  pre- 
scribed time,  and  that  such  as  remained 
thereon  after  ttiat  time  would  belong  to  the 
vendor,  or  to  his  grantee  of  the  premises. 
Homthal  v.  Howcott,  154  N.  G.  228,  70  S.  E. 
171;  Powers  v.  Lumber  Co.,  154  N.  0.  407, 
70  S.  E.  629. 

[2]  It  was  also  decided  at  the  last  term. 
In  Bateman  ▼.  Kramer  Lumber  Company, 
154  N.  C.  248,  70  S.  E.  474,  84  L.  R.  A.  (N. 
S.)  615,  that  the  correct  interpretation  of  a 
clause,  extending  the  time  within  which  the 
timber  may  be  remoted,  requires  of  the 
grantee^  claiming  the  privilege,  that  he  noti- 
fy the  owner  of  the  property  of  his  inten- 
tion to  exercise  It,  and  that  he  pay  or  ten- 
der the  stipulated  amount  on  or  before  the 
expiration  of  the  first  p^iod,  granted  for  the 
purpose  of  removal  of  the  timber.  It  follows, 
therefore,  ftom  these  authorities  and  upon 
the  admissions  that  no  notice  was  given  to 
the  grantors  in  the  deed  to  the  Gay  Lumber 
Company  of  an  intention  to  exercise  the  priv- 
ilege of  ^ctendlng  the  time  for  the  removal 
of  the  timber,  and  that  no  money  was  paid 
or  tendered  on  or  before  the  expiration  of 
the  first  period;  that  the  defendant  has  no 
title  to  nor  interest  in  the  timber,  unless 
there  is  something  in  the  deed  which  re- 
quires the  application  of  a  different  doctrine. 

The  defendant  contends  there  is  a  clause 
in  the  deed,  not  to  be  found  in  any  of  the 
timber  deeds  considered  by  this  court,  which 
distinguishes  It  from  the  cases  cited,  and 
relies  upon  that  part  providing  that,  "The 
said  parties  of  the  second  part,  their  heirs 
and  assigns,  shall  have  power,  and  are  here- 
by authorized  at  any  time  during  period 
last  aforesaid  to  enter  upon  the  lands,"  etc 
In  our  opinion,  that  clause  does  not  have  the 
effect  of  waiving  any  of  the  conditions  nec- 
essary to  make  the  extension  clause  effective, 
but  does  define  what  may  be  done  under  it 


after  the  conditions  have  been  performed. 
The  "period  last  aforesaid"  has  never  had 
any  existence  because  of  failure  to  give  no- 
tice and  to  pay  or  tender  the  stipulated 
amount,  and  the  defendant  cannot  Justify 
an  entry  on  the  lands  thereunder.   . 

We  therefore  conclude  that  there  is  no  er- 
ror in  the  Judgment  restraining  the  defend- 
ant from  entering  on  said  lands  and  cutting 
the  timber  therefrom. 

Affirmed. 

(168  N.  C.  186) 

LAMB  ▼.  COPELAND  et  aL 

(Supreme  Court  of  North  Carolina.    Feb.  21, 

1912.) 

1.  Evidence  (S  274*)— Declarations  by  De- 
cedent. 

Oral  declarations  as  to  the  particular  lim- 
its of  private  tracts  of  land  are  admissible 
when  made  ante  litem  motam  by  declarant, 
who  was  disinterested  when  the  declarations 
were  made,  and  who  died  before  the  trial. 


2.  BouNDABiES  (I  SS*^)— Evidence— Refuta- 
tion. 

Evidence  of  common  reputation,  the  origin 
of  which  is  remote  and  also  ante  litem  motam, 
is  admissible  on  the  question  of  private  bound- 
aries on  the  principle  of  necessity,  but  evidence 
of  common  reputation  not  shown  to  have  orig- 
inated at  sucn  a  remote  time  that  direct  evi- 
dence could  not  be  procured  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  BoundarieSy  . 
Cent.  Dig.  |  155;   Dec  Dig.  §  S5.*} 

S.  Appeal  and  Ebbob  (§  1057*)— Review- 
Harmless  Ebbob— Exclusion  of  Evidence. 
The  rejection  of  evidence,  as  to  the  loca- 
tion of  a  boundary  comer  is  harmless,  though 
erroneous,  where  both  parties  recognized  the 
location  of  the  comer  to  be  as  shown  by  the 
rejected  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4205;  Dec  Dig.  f  1067.*] 

4.  Tbespass  (i  68*)— Tbespass  on  Land— Ac- 
tions—I  nstbuctions. 

In  trespass,'  where  no  actual  occupation  of 
the  locus  in  quo  was  shown  by  plaintiff  or  those 
under  whom  he  claimed,  and  the  record  does 
not  show  that  the  description  in  any  of  his 
mesne  conveyances  differed  from  that  of  the 
original  conveyance,  or  that  it  covered  any 
more  land,  a  charge  confining  plaintiff  to  proof 
of  the  land  covered  by  the  original  conveyance 
was  not  error. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent  Dig.  {  151;  Dec  Dig.  I  68.*] 

Appeal  from  Superior  Court,  Chowan 
County;   Cllne,  Judge. 

Action  by  T.  M.  Lamb  against  Thomas 
Copeland  and  others.  From  a  judgment  for 
defendants,  plaintifit  appeals.    Affirmed. 

Civil  action,  trespass  quare  dausum,  etc., 
tried  fall  term,  1911.  Plaintiff  alleged  own- 
ership of  the  Caleb  Winslow  farm,  and  as  a 
part  of  his  proof  offered  in  evidence  a  deed 
from  Miles  Perry  to  Caleb  Winslow  bearing 
date  in  1798,  a  line  of  mesne  conveyances 
of  said  farm  to  plaintiff.  Plaintiff  offered 
evidence  further  tending  to  show  that  the 
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deed  of  Miles  Perry  covered  the  land  in  con- 
troversy, and  that  defendants  through  their 
agents  had  wrongfully  cut  some  Juniper  tim- 
ber on  said  land.  Defendant,  admitting 
ownership  of  the  Winslow  farm  by  plaintiff 
and  the  cutting  of  the  timber,  alleged  and 
offered  evidence  tending  to  show  that  the 
Caleb  Winslow  farm  and  the  deeds  under 
which  plaintiff  claimed  the  same  by  correct 
location  did  not  cover  the  land  In  contro- 
versy. On  issues  submitted  there  was  verdict 
for  defendant.  Judgment,  and  plaintiff  ex- 
cepted and  appealed. 

Aycock  &  Winston  and  W.  M.  Bond,  for 
appellant    Ward  &  Grimes,  for  appellees. 

HOKE,  J.  [1,  2]  In  presenting  his  evi- 
dence a  witness  testifying  for  plaintiff  said 
that  in  1897  he  made  a  survey  of  the  Wins- 
low farm  and  began  at  A,  a  pine  stump, 
which  by  common  reputation  was  a  comer  of 
the  Caleb  Winslow  land«  On  objection  the 
court  excluded,  this  testimony  as  to  common 
reputation  on  the  ground  that  the  "same  was 
not  ancient,*'  and  plaintiff  excepted.  We  are 
of  opinion  that  his  honor  made  the  correct 
ruling.  It  is  well  established  with  us  that, 
under  certain  restrictions,  evidence  of  this 
character  will  be  received  on  questions  of 
private  boundary.  Its  admission  is  based 
on  the  principle  of  necessity,  and  is  to  a 
large  extent  subject  to  what  is  sometimes 
termed  the  "best  evidence  rule";  that  is, 
it  is  competent  when  from  lapse  of  time  or 
unusual  conditions  better  evidence  of  a  rele- 
vant fact  is  not  likely  to  be  attainable.  The 
case  of  declarations  of  deceased  individuals 
as  to  particular  comers,  etc.,  is  In  illustra- 
tion of  the  same  principle;  that  is,  they  are 
admissible  when  made  ante  litem  motam  by 
a  declarant  who  was  disinterested  when  they 
were  made,  and  is  dead  at  the  time  of  trial. 
Here  the  lapse  of  time  is  not  always  con- 
trolling, but  the  evidence  is  held  competent 
by  reason  of  the  death  of  the  declarant,  and 
when  more  direct  evidence  is  not  likely  to 
be  procurable.  Lumber  Co.  v.  Triplett,  151 
N.  C.  409,  66  S.  E.  343;  BuHard  v.  Hollings- 
worth,  140  N.  C.  634,  53  S.  B.  441;  Bland 
T.  Beasely,  140  N.  C.  631,  53  S.  E.  443;  Yow 
V.  Hamilton,  136  N.  a  357,  48  S.  B.  782; 
Shutte  V.  Thompson,  82  U.  S.  151-163,  21  L. 
Bd.  123;  Stroud  v.  Springfield,  28  Tex.  649; 
2  Wigmore,  S§  1582-1583.  In  Bland  v.  Bease- 
ly, supra,  the  court  said:  "In  Hemphill  v. 
Hemphill,  138  N.  C.  604,  51  S.  E.  42,  the 
court,  in  speaking  of  this  character  of  evi- 
dence, said:  'It  is  the  law  of  this  state  that, 
under  certain  restrictions,  both  hearsay  evi- 
dence and  common  reputation  are  admissible 
on  questions  of  private  boundary* — citing 
Sasser  v.  Herring,  14  N.  0.  340,  Shaffer  v. 
Gaynor,  117  N.  C.  16,  23  S.  E.  154,  and  Tow 
V.  Hamilton,  136  N.  C.  357,  48  S.  E.  782. 
And  in  the  same  opinion,  speaking  of  the 
restrictions  placed  upon  evidence  of  common 


reputation,  the  court  said:  'iThis  reputation, 
whether  by  parol  or  otherwise,  should  have 
its  origin  at  a  time  comparatively  remote 
and  always  ante  litem  mqtam;  second,  it 
should  attach  itself  to  some  monument  of 
boundary  ot  natural  object,  or  be  fortified 
by  evidence  of  occupation  and  acquiescence 
tending  to  give  the  land  some  fixed  and  defi- 
nite location'— citing  Tate  v.  Southard,  8  N. 
C.  45;  Dobson  v.  Pinley,  58  N.  C.  496;  Men- 
denhall  v.  Cassells,  20  N.  C.  43 ;  Westf elt  ▼. 
Adams,  131  N.  0.  379,  42  S.  E.  823 ;  Shaffer 
V.  Gaynor,  117  N.  0.  15,  23  S.  B.  154."  And 
in  more  especial  reference  to  reputation  evi- 
dence the  court  further  said:  "But  the  de- 
cisions are  also  to  the  effect  that,  to  Justify 
the  reception  of  such  evidence,  the  time  at 
which  the  common  reputation  had  its  origin 
should  be  at  a  remote  period.  'Compara- 
tively remote'  is  the  term  used  in  Hemphill 
v.  Hemphill,  supra.  It  was  so  used  for  the 
reason  that  as  the  principle  was  established 
of  necessity,  when  from  changing  conditions 
and-  the  absence  of  permanent  monuments 
better  evidence  of  boundary  could  not  be 
procured,  so  the  time  may  vary  to  some  ex- 
tent, as  the  facts  and  circumstances  may 
show  that  the  necessity  does  or  does  not  ex- 
ist On  the  admission  of  sqxdi  testimony  as 
to  the  time  required,  and  the  test  to  be  ap- 
plied, it  is  held  in  Nieman  v.  Ward,  1  Watts 
&  S.  (Pa.)  68,  that  'reputation  and  hearsay 
is  such  evidence  as  is  entitled  to  respect 
when  the  lapse,  of  time  is  so  great  as  to  ren- 
der it  difficult  to  prove  the  existence  of  orig- 
inal landmarks.'"  This  being  the  correct 
principle,  there  was  nothing  to  show  that  the 
common  reputation  offered  in  this  instance 
had  its  origin  at  any  former  time  or  at  a 
period  so  remote  that  direct  evid^ice  as  to 
the  correct  placing  of  this  comer  in  question 
could  not  have  been  procured  and  the  court 
as  we  have  stated  made  correct  decision  in 
excluding  the  evidence. 

[3]  A  perusal  of  the  record  will  disclose, 
however,  that  in  the  development  of  the  case 
both  sides  recognized  and  treated  the  comer 
in  question  as  one  of  the  comers  of  the  Caleb 
Winslow  farm,  so  that,  in  any  event,  no 
harm  came  to  plaintiff  by  this  ruling  of  the 
court. 

[4]  It  was  objected,  further;  that  the 
charge  of  the  court  confined  plaintiff  to  the 
correct  placing  of  the  deed  from  Miles  Perry 
to  Caleb  Winslow,  whereas,  the  plaintiff 
might  have  recovered  by  showing  that  one 
of  his  mesne  conveyances  covered  the  land, 
to  wit,  that  from  Caleb  Winslow  to  0.  H. 
Hostetter  bearing  date  January  14,  1880,  but 
we  do  not  see  that  the  objection  is  open  to 
plaintiff  on  the  evidence.  There  was  no  ac- 
tual occupation  of  the  locus  in  quo  shown 
by  plaintiff,  or  those  under  whom  he  claim- 
ed. The  issue  was  made  to  depend  on  the 
correct  placing  of  his  boundaries,  and  there 
is  nothing  in  the  record  to  show  that  this 
deed  to  Hostetter  in  any  way  differed  from 
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that  of  Miles  Perry,  or  that  the  one  covered 
more  land  than  the  other. 

We  find  no  reversible  error,  and  the  judg- 
ment of  the  superior  court  Is  affirmed. 

No  error. 

(168  N.  C.  270) 

WESTON  T.  JOHN  L.  ROPER  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.     Feb.  21, 

1912.) 

1,  iNjaNcnoN  (J  219*)— Teicpobabt  Iwjtjwo- 

TION— DEFINITEN  ess. 

Where  the  complaint  in  a  suit  involving 
the  boundary  of  land  described  the  land  in  dis- 
pute by  metes  and  bounds,  and  alleged  that  de- 
fendant wrongfully  trespassed  on  the  land 
claimed  by  plaintiff,  a  temi>orary  order,  re- 
straining defendant  from  going  on  the  land, 
except  for  enumerated  purposes,  was  suffi- 
ciently definite  to  justify  the  punishment  of  de- 
fendant for  contempt  for  going  on  the  land  for 
a  purpose  not  permitted. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  f  441;   Dec.  Dig.  {  219.*] 

2.  Injunction     (|    223*) —Temporary    In- 
jxTNonoN— Violation  . 

A  partv  restrained  by  a  temporary  order 
must  obey  it  according  to  its  spirit,  and  may 
not,  directly  or  indirectly,  do  anything  that  wiU 
render  the  order  ineffectual. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  »  448-473;  Dec  Dig.  f  223.*] 

8.  Injunction  (§  226*)— Tbupobabt  Injunc- 
tion—Violation. 

The  motive  of  a  party  violating  a  tem- 
porary injunction  restraining  him  from  tres- 
passing on  land  in  dispute  is  immaterial  in 
passing  on  his  guilt  of  contempt  for  trespass- 
mg;  and  he  may  not  justify  a  trespass  by 
showing  that  he  honestly  believed  that  the  land 
belonged  to  bim. 

[Bd.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §  478;  Dec.  Dig.  i  226.*] 

4.  Injunction  (i  223*)— Tempobabt  Injuno- 

HON— Violation. 

The  court,  in  contempt  proceedings  for 
the  violation  of  a  temporary  injunction,  will 
consider  the  objects  for  which  relief  was  grant- 
ed and  the  circumstances  attending  it  in  deter- 
mining whether  there  has  been  an  actual 
breach;  and  a  violation  of  the  spirit  of  an  in- 
junction, though  its  strict  letter  may  not  have 
been  disregarded,  justifies  punishment  for  con- 
tempt 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  |  448;  Dec.  Dig.  §  223.*] 

6.  Appeal  and  Error  (|  1033*)— Harkless 

Error^Defects  in  Judoment. 

A  party  adjudged  guilty  of  contempt  for 
violating  a  temporary  injunction  may  not  com- 
plain because  the  finding  is  not  more  specific, 
or  more  in  accordance  with  the  probative  force 
of  the  evidence;  the  defect  In  the  finding  being 
favorable  to  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4052-4062;  Dec.  Dig.  i 
1033.*] 

6.  Injunction  (|  227* )— Temporary  Injunc- 
tion—Violation— Advice  OF  Counsel. 
Advice  of  counsel  does  not  justify  a  party 

in  violating  a  temj^orary  injunction;  but  it  may 

be  considered  in  miposing  punishment  for  the 

violation. 
[Ed.  Note.— For  other  cases,  see  Injunction, 

Cent  Dig.  i  479;  Dec.  Dig.  S  227.*] 

Appeal  from  Superior  Court,  Camden 
County;   Cline,  Judge. 


Action  by  Cary  P.  Weston  against  the 
John  Jj,  Roper  Lumber  Company.  From  s 
judgment  adjudging  defendant  in  contempt 
for  violating  a  temporary  injunction  order. 
It  appeals;    Afilrmed. 

This  is  a  proceeding  for  contempt  Re- 
spondents were  attached  for  contempt  con- 
victed, and  fined  $250  each  for  disobeying  an 
injunction  order  of  the  court  The  complaint 
alleges  ownership  by  plaintiff  of  two  tracts 
of  land,  known  as  "Lots  Nos.  1  and  4,"  in 
the  division  of  New  Lebanon.  It  is  conceded 
that  the  defendant  owns  lots,  designated  as 
"Nod.  2  and  3,"  in  the  division,  and  upon  the 
complaint,  used  as  an  affidavit,  Judge  Whed- 
bee  restrained  defendant,  its  servants,  agents, 
and  employ^,  from  going  upon  the  land,  de- 
scribed in  the  complaint,  for  any  purpose. 
It  was  further  ordered  that  the  defendant 
appear  before  Judge  Ward  and  show  cause 
why  the  restraining  order  should  not  be  con- 
tinued. At  the  hearing,  the  injunction  was 
modified  by  Judge  Ward,  as  follows:  "It  is 
ordered  that  the  temporary  restraining  or- 
der heretofore  granted  be  changed  and  modi- 
fied, so  that  the  defendant,  its  servants  and 
agents,  may  continue  the  use  and  operation 
of  its  logging  railroad  as  now  located  over 
and  upon  the  land  described  In  the  complaint, 
pending  the  hearing  of  this  cause  upon  its 
merits,  and  said  restraining  order  Is  vacated, 
in  so  far  as  it  prevents  the  use  and  opera- 
tion of  said  railroad  by  the  defendant.  On 
motion  of  the  plaintiff.  It  is  ordered  that  the 
injunction  heretofore  granted,  as  to  the  cut- 
ting and  removal  of  the  timber  from  the 
land  described  In  the  complaint,  be  continued 
to  the  hearing,  except  the  defendant  may  re- 
move the  logs  cut  and  now  lying  upon  the 
land." 

It  appears  from  the  case  that,  upon  appli- 
cation of  the  plaintiff,  which  was  supported 
by  affidavits  to  the  effect  that  the  respond- 
ents had  violated  the  injunction  order  by  cut- 
ting timber  on  the  land  in  dispute.  Judge 
Ward  issued  an  order  to  the  respondents  to 
show  cause,  before  Judge  E.  B.  Cline,  why 
they  should  not  be  attached  for  contempt 
This  order  was  served,  and  at  the  hearing 
Judge  Cline  found  the  facts,  and,  among  oth- 
ers, that  the  respondents  had  cut  timber  on 
land  claimed  by  the  plaintiff,  "being  the  land 
covered  and  protected  by  the  former  order  of 
injunction ;  and,  further,  that  they  continued 
to  cut  the  timber  on  said  land  after  the  or- 
der of  Judge  Ward  had  been  served  upon 
them."  Judge  Cline  therefore  adjudged  them 
in  contempt,  and  imposed  a  fine  of  $250  up- 
on each  of  them.  Respondents  excepted  and 
appealed. 

A.  D.  MacLean,  J.  K.  Wilson,  and  W.  M. 
Bond,  for  appellant  Aycock  &  Winston,  for 
appellee. 
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WALKER,  J.  [11  It  Is  apparent  from  the 
flndlngB  of  Jndge  Qine  that  the  respondents 
undertook,  by  themselves,  and  without  the 
aequlescence  of  the  plaintiff  or  the  sanction  of 
the  court,  to  survey  and  locate  the  lines  of 
tract  No.  1,  and  upon  their  own  location  of 
the  boundaries  to  cut  timber  within  what  his 
honor  designates  In  his  findings  as  ''disputed 
territory."  There  was  a  contest  between  the 
parties  as  to  the  location  of  the  land,  and  the 
Injunction  was  Issued  In  order  to  preserve 
the  status  quo  until  the  dispute  could  be  set- 
tled. It  cannot  well  be  questioned  that  re- 
spondents knew  that  they  were  cutting  tim- 
ber on  the  land  claimed  by  the  plaintiff; 
that  Is,  on  the  land  In  controversy.  The 
plaintiff,  In  his  complaint,  alleged  that  he 
owned  lots  1  and  2  of  the  land,  known  as 
"New  Lebanon,"  and  that  defendants  had 
entered  thereon  and  cut  therefrom  a  large 
quantity  of  timber,  and  were  still  engaged  in 
doing  so.  The  land  claimed  by  the  plaintiff, 
if  we  stop  at  the  complaint,  Is  that  described 
as  the  land  upon  which  the  defendant  and 
Its  co-respondent  and  superintendent,  at  that 
time,  were  cutting  timber.  They  were  re- 
strained by  the  order  of  Judge  Whedbee  from 
cutting  any  more  on  that  land,  and,  by  the 
modified  order  of  Judge  Ward,  from  cutting 
any  timber  from  that  land,  or  removing  any, 
except  that  already  cut  In  the  affidavits  of 
J.  T.  Ansell  and  J.  J.  Watson,  It  was  alleged 
that  they  were  still  cutting  timber  at  that 
place,  and  upon  those  affidavits  Judge  Ward 
Issued  his  second  order,  requiring  them  to 
show  cause  why  they  should  not  be  attached 
for  contempt  for  disobeying  the  order  In  the 
manner  stated  in  said  aflldavlts.  Even  after 
this  warning,  they  continued  to  cut  at  the 
same  place.  In  addition  to  this,  Judge  Cline 
has  found,  as  facts,  that  they  proceeded  arbi- 
trarily to  locate  the  line  and  then  cut  timber 
on  tract  No.  1,  as  claimed  by  the  plaintiff, 
and  in  disregard  of  the  order  forbidding  them 
to  do  so.  If  such  a  proceeding  should  be  per- 
mitted, the  orders  of  the  court  could  easily 
be  set  at  naught  and  the  rights  of  parties 
litigant  greatly  prejudiced. 

This  case  is  not  unlike  Davis  v.  Fiber  Co., 
160  N.  C.  84,  63  S.  E.  178,  in  which,  referring 
to  a  similar  state  of  facts,  Justice  Hoke  said : 
"The  court  finds,  and  there  was  ample  evi- 
dence to  sustain  the  finding,  as  follows:  'I 
find  that,  since  the  restraining  order,  made 
as  aforesaid,  was  duly  served  upon  the  said 
Champion  Fiber  Company,  it  and  its  super- 
intendent of  the  woods  department,  Harry 
Rotha,  under  the  advice  of  couiisel,  have 
undertaken  to,  arbitrarily  locate  the  Cath- 
cart  line  to  suit  their  own  purposes,  and 
have  willfully  and  intentionally  continued  to 
cut  and  carry  away  timber  trees  situate  and 
being  on  the  land  claimed  by  plaintiffs  and 
embraced  In  the  restraining  order,  just  as 
they  were  doing  before  the  issuing  of  said 
order.*  And  on  this  finding  we  are  of  opin- 
ion that  the  defendants  were  properly  ad- 


judged guUty  of  contempt  It  Is  contended 
that  the  preliminary  restraining  order  is  not 
sufficiently  definite  in  its  terms  to  authorize 
the  judgment;  but  we  cannot  take  that  view 
of  the  order,  when  considered  in  connection 
with  the  evidence  in  the  case  and  the  find- 
ings of  the  judge  thereon.  The  description  of 
the  land  was  fully  set  forth  In  the  complaint 
by  metes  and  bounds.  The  allegations  in  the 
complaint  that  the  'defendants  had  wrong- 
fully entered  and  trespassed  upon  said  lands,*' 
by  fair  and  reasonable  intendment  could  only 
refer  to  the  location  as  claimed  by  plain- 
tiffs." 

[2]  We  have  high  authority  for  saying  that 
a  party  enjoined  must  not  do  the  prohibited 
thing,  nor  permit  it  to  be  done  by  his  con- 
nivance, nor  effect  It  by  trick  or  evasion. 
He  must  do  nothing,  directly  or  Indirectly, 
that  will  render  the  order  ineffectual,  either 
wholly  or  partially  so.  The  order  of  the 
court  must  be  obeyed  Implicitly,  according  to 
its  spirit,  and  in  good  faith.  Rapalje  on 
Contempt,  S  40. 

[8]  The  motive  for  violating  the  order  is 
not  considered  in  passing  upon  the  question 
of  contempt  and  the  respondent  cannot  purge 
himself  by  a  disavowal  of  any  wrong  intent 
It  is  the  fact  of  his  obedience  that  alone  wUl 
be  considered.  Section  42;  Baker  ▼.  Cordon, 
86  N.  C.  116,  41  Am.  Rep.  448. 

[4]  In  deciding  whether  there  has  been  an 
actual  breach  of  an  injunction,  it  is  import- 
ant to  consider  the  objects  for  which  relief 
was  granted,  as  well  as  the  circumstances 
attending  it;  and  it  is  to  be  observed  that 
the  violation  of  the  spirit  of  an  order  or  writ, 
even  though  its  strict  letter  may  not  have 
been  disregarded,  is  a  breach  of  the  mandate 
of  the  court  2  High  on  Injunctions  (4th  Ed.) 
S  1446;  Campbell  t.  Tarbell,  55  Yt  455; 
Loder  v.  Arnold,  15  Jur.  117.  The  respond- 
ents may  have  honestly  believed  that  the 
land  upon  which  they  cut  the  timber  belong- 
ed to  the  defendant;  but  that  is  not  the 
question.  They  had  been  forbidden  to  cut  on 
land  in  dispute  until  the  controversy  was 
settled,  and  this  order  they  violated.  Hav- 
ing found  this  fact  the  motive,  whether 
good  or  bad,  for  doing  the  forbidden  thing 
became  immaterial. 

[5]  The  court  might  well  have  found  from 
the  affidavits  that  the  respondents  had  cut 
timber  on  lot  No.  1,  as  described  In  the  com- 
plaint; but  they  cannot  complain  that  the 
finding  was  not  more  specific,  or  more  in  ac- 
cordance with  the  probative  force  and  full 
significance  of  the  evidence,  as  the  finding,  if 
thus  defective,  is,  in  that  respect  favorable 
to  them. 

[6]  Nor  will  the  advice  of  counsel  avail 
the  respondents  in  justification  of  their  con- 
duct It  may  be  considered  by  the  judge  in 
imposing  punishment  for  the  disobedience  of 
the  order;  but  it  is  no  defense  to  the  rule; 
Rapalje,  S  49.  When  a  party  acts  upon  the 
advice  of  Ills  attorney  in  such  a  case,  he  does 
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80  at  biis  peril.  It  was  snggesfced  by  plain- 
tifTs  counsel  tbat  tbe  respondents  did  not 
make  a  full  disclosure  to  tbeir  attorney;  bot, 
bowever  tbls  may  be,  tbey  cannot  profit  by 
tbe  advice»  If  tbey  actually  Tlolated  tbe  or- 
der. 
No  error. 

(158  N.  C.  128) 

BflDGETT  ▼.  VANN. 

/Supreme  Court  of  North  Carolina.    Feb.  21, 

1912.) 

PlalntiiTs  Appeal 

1.  Appeajl  and  Ebbob  (§  1195*)— Disposition 
of  causs-njudghent  of  appellate  coubt 
—Conclusiveness. 

A  judgment  of  the  Supreme  Court,  on  dia- 
missing  defendant's  appeal,  tbat  defendant  waa 
liable  for  certain  costs,  was  final  and  could 
only  be  corrected  or  reversed  by  the  Supreme 
Court,  and  hence  the  superior  court's  ruling 
that  aefendant  was  entitled  to  recover  back 
fiuch  costs  was  erroneous. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4661-4665;  Dec  Dig.  i 
1195.*] 

±  Costs  (|  169*)  —  Items  — Pebsonal  Ex- 
penses. 

A  defendant  is  not  entitled  to  recover  as 
costs  the  sum  paid  as  personal  expenses  in  at- 
tending the  hearing  upon  an  injunction. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  a  652,  653,  657,  658;   Dec.  Dig.  |  169.*] 

8.  Injunction  (§  252* )— Action  on  Bond- 
Damages. 

Under  the  express  provision  of  Revisal 
1905,  S  817,  the  omy  damages  recoverable  up- 
on an  injunction  bond  are  such  damages  as 
may  be  sustained  b^  the  party  enjoined,  by 
reason  of  the  injunction. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §  586;   Dec  Dig.  |  252.*] 

Defendant's  AppeaL 

4.  Injunction  (§  188*)— DisicissAir-CosTa— 
Attobney's  Fees. 

Attorney's  fees  are  not  recoverable  as 
costs  for  damages  by  defendant  in  an  action 
for  an  injunction. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  I  408;  Dec  Dig.  §  188.*] 

Appeal  from  Superior  Court,  Dare  County; 
Cline,  Judge. 

Action  for  an  injunction  by  S.  B.  Midgett 
against  Thomas  S.  Meekins,  former  fish 
commissioner,  In  which  C.  S.  Vann,  successor 
to  Meekins,  became  party  defendant  Motion 
for  judgment  for  damages  against  sureties  on 
Injunction  bond,  heard  upon  exceptions  to 
report  of  referee.  Exceptions  overruled,  and 
report  confirmed,  and  both  parties  appeal. 
Heversed  on  plaintiff's  appeal  and  afflrme^l 
on  defendant's  appeal. 

B.  G.  Crisp  and  E.  F.  Aydlett,  for  plaintiff. 
J.  0.  B.  Ehringhaus,  for  defendant 

Plaintiff's  AppeaL 

BROWN,  J.  There  were  seven  actions 
brought  in  the  superior  court  of  Dare  county 
against  Thomas  S.  Meekins,  former  flsh  com* 


missioner,  to  enjoin  him  from  removing  cer- 
tain fish  nets  from  the  waters  in  which 
they  were  set  upon  the  ground  that  they  were 
not  set  within  prohibited  territory.  The  pres- 
ent defendant,  O.  S,  Vann,  succeeded  Meek- 
ins as  flsh  commissioner  and  took  his  place 
as  defendant  in  said  actions.  The  cases  were 
considered  together  and  heard  by  his  honor 
Judge  Justice,  who  continued  the  restraining 
order  to  the  hearing.  Defendant  Vann  ap- 
pealed. This  appeal  was  dismissed  at  Au- 
gust term,  1911,  for  failure  upon  part  of  de- 
fendant, appellant,  to  have  the  record  print- 
ed, as  required  by  the  rale  of  this  court, 
and  the  judgment  of  the  Supreme  Court  re- 
quired defendant  to  pay  costs  of  appeal.  At 
May  term,  1911,  of  the  superior  court,  plain- 
tiff submitted  to  a  judgment  of  nonsuit. 
There  was  a  motion  for  judgment  for  dam- 
ages, which  was  heard  by  a  referee,  whose 
judgment  was  afllrmed  by  the  superior  court 
The  defendant  claims  damages  as  shovm  by 
the  report:  (1)  For  $6.35,  cost  in  the  Su- 
preme Court,  and  which  was  adjudged 
against  the  defendant  by  this  court  at  August 
term,  1911.  (2)  For  $12.50,  expenses  of  the 
fish  commissioner  in  attending  the  hearing 
of  the  cases.  (3)  Two  hundred  dollars  at- 
torney fees  in  the  cases.  There  were  seven 
of  these  actions  brought,  and  it  was  agreed 
that  all  Ediould  abide  the  decision  of  one 
case.  The  referee  held:  First  Tliat  the  de- 
fendant was  entitled  to  recover  back  t^e 
$6.85  cost  Second.  That  the  defendant  is 
entitled  to  recover  the  $12.50  personal  ex- 
penses of  the  defendant  in  attending  the 
hearings.  The  court  overruled  both  excep- 
tions and  gave  judgment  against  plaintiff. 
Plaintiff  excepted.  The  referee  refused  to 
allow  defendant  attorney  fees.  Defendant  ex- 
cepted. Court  overruled  defendant's  excep- 
tions. 

[1]  1.  The  ruling  of  the  court  that  the 
defendant  Is  entitled  to  recover  back  the 
costs  taxed  against  the  defendant  by  tha 
judgment  of  the  Supreme  Court  is  erroneous* 
That  judgment  was  final  and  could  only  be 
corrected  or  reversed  by  this  court  To  per- 
mit defendant  to  recover  back  costs  of  his 
dismissed  Appeal  would  in  effect  nullify  the 
judgment  of  this  court 

[2]  2.  The  defendant  is  not  entitled  to  re- 
cover the  sum  paid  as  personal  expenses  In 
attending  the  hearing  upon  the  injunction  be- 
fore Judge  Justice.  A  party  to  an  action  is 
not  entitled  to  recover  his  personal  expenses 
in  attending  court  Hyman  v.  Devereux,  65 
N.  C.  589. 

[3]  The  only  damages  recoverable  upon  an 
injunction  bond  given  in  pursuance  of  our 
statute  (Revisal,  {  817)  are  such  damages  as 
may  be  sustained  by  the  party  enjoined  by 
reason  of  the  injunction.  Hyman  v.  Deve- 
reux,  supra. 

There  is  no  evidence  that  defendant  Vann 
has  sustained  any  damages  because  he  was 
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not  allowed  to  remove  plaintiiTs  nets  from  i 
the  disputed  waters,  and  therefore  be  can 
recover  nothing  upon  the  Injunction  bond. 

Upon  plaintiff's  appeal  his  honor's  rulings 
confirming  report  of  referee  are  reversed. 

# 

Defendant's  Appeal. 

The  defendant  assigns  error  because  the 
court  below  sustained  the  ruling  of  the  ref- 
eree refusing  to  allow  counsel  fees  to  de- 
fendant 

[4]  Attorney's  fees  are  not  recoverable  as 
costs  or  damages  in  cases  Uke  this  in  our 
state.  Formerly  a  tax  fee  of  $5  and  in  some 
cases  $10»  in  the  superior  court,  and  $15  in 
this  court,  were  taxable  as  costs  in  favor  of 
the  successful  party.  But  they  were  abol- 
ished by  statute  in  1871.  In  many  states 
attorney's  fees  ave  allowed  to  the  successful 
litigant;  but  It  is  not  so  in  this  state  and 
some  others,  nor  in  the  federal  courts.  Rail- 
way Ck>.  V.  EUiott,  184  U.  S.  530,  22  Sup.  Gt 
446,  46  L.  Ed.  673;  Hyman  v.  Devereux, 
supra;  Stringfleld  v.  Hirsch,  94  Tenn.  425, 
29  S.  W.  609,  45  Am.  St  Rep.  733.  The 
opinion  in  this  latter  case  is  an  elaborate 
discussion  of  the  subject  and  gives  the 
states  where  attorney's  fees  are  recoverable 
and  those  where  they  are  not,  placing  North 
Carolina  in  the  last-named  class.  See,  also, 
Donlan  v.  Trust  Ck>.,  139  N.  €.  212,  51  S.  B. 
924, 

The  judgment  on  defendant's  appeal  is 
afllrmed. 


(158  N.  C.  266) 

MIZBLL  ▼.  BRANNING  MFG.  CO. 

(Supreme  Court  of  North  Carolina.    Feb.  21, 

1912.) 

1.  Appeal  and  Bbbob  (|  927*)— Bbvibw— 
Presumptions  —  Ruling  on  Motion  to 
Nonsuit. 

On  appeal  from  a  nonsuit,  the  evidence 
will  be  considered  in  the  view  most  favorable 
to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  2912,  2917,  3748,  4024; 
Dec  Dig.  §  927.*1 

2.  Appeal  and  Ebbob  (|  929*)— Review-^ 
Pbesumptions— Instbuotions  Not  Inolud- 
ed  in  Recobd. 

Where  the  charge  of  the  court  is  not  in 
the  record,  it  will  be  presumed  that  It  proper- 
ly submitted  the  evidence  to  the  jury. 

[Ed.  Note.— For  other  oases,  see  Appeal  and 
Error,  Cent.  Dig.  i§  8749-^3754;  Dec.  Dig.  S 
928.*] 

3.  Neolioenob  (I  136*)— Sethng  Fibss— 
Question  fob  Jubt. 

On  the  evidence  in  an  action  for  bnrning 
timber  on  plaintiff's  land,  heldt  that  whether 
defendant  acted  with  ordinary  care  in  setting 
a  fire  on  its  own  property,  and  whether,  when 
the  danger  to  plaintiff's  property  became  immi- 
nent, it  resorted  to  such  means  as  the  situation 
presented  to  prevent  the  injury,  were  for  the 
Jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {  311;   Dec.  Dig.  {  136.*] 


4.  Neolioenob  (|  121*)— Evidbncb— Bubdbn 
OF  I*boof. 

Where  the  plaintiff  shows  damages  froif 
an  act  of  the  defendant  which  with  proper  car% 
does  not  ordinarily  cause  damage,  he  makes  oat 
a  prima  facie  case  of  negligence,  which  can- 
not be  repelled  but  by  proof  of  care  or  of 
some  extraordinary  accident  which  malces  care 
useless. 

[Ed.  Note.- For  other  cases,  see  Negligence, 
Cent.  Dig.  H  217-220,  22^^228,  271;  Dec  Dig. 
8  121.*] 

5.  Neoligencb  (I  21*)  —  Fibbs  —  Statutobt 
Pbovisions— **Set  Fibb  to  Ant  Woods." 

Revisal  1905,  $  3346,  which  provides  that 
if  any  person  shall  **8et  fire  to  any  woods"  on 
his  own  property,  without  notice  to  adjoin* 
ing  landowners,  and  without  taking  effectual 
care  to  extinguish  the  fire  before  it  reach  ad- 
joining lands,  he  is  liable  in  an  action  to  any 
one  injured,  refers  to  setting  fires  upon  wood- 
land, and  does  not  apply  unless  the  firing  is 
voluntary  or  intentional;  and  hence  has  no 
application  to  the  case  of  a  manufacturing  com- 
pany, bnrning  off  its  right  of  way,  where  straw, 
tree  tops,  etc.,  bad  accumulated,  and  negligent- 
ly allowing  the  fire  to  escape  to  land  of  an 
adjoining  owner. 

[Ed.  Note. — For  other  cases,  see  Negligence. 
Cent  Dig.  i§  28-30;   Dec  Dig.  |  21.* 

For  other  definitions,  see  Words  and  PhrasML 
VOL  7,  p.  6438.] 

Appeal  from  Superior  Court,  Bertie  Coun- 
ty;   Justice,  Judge. 

Action  by  I.  M.  Mizell  against  the  Bran- 
ning  Manufacturing  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     No  error. 

This  action  was  brought  to  recover  dam- 
ages for  burning  timber  on  the  plaintiff's 
land.  The  defendant's  servants,  under  the 
instructions  of  the  section  master  of  its  rail- 
way, were  "burning  off"  the  right  of  way, 
where  much  straw,  trash,  tree  tops,  and 
stubble  had  been  allowed  to  accumulate.  It 
was  in  March,  1910,  when  it  was  very  dry, 
and  a  high  wind  arose  and  swept  the  fire  into 
the  dry  tree  tops  near  by,  from  which  and 
the  right  of  way  it  was  carried  to  the  plain- 
tiff's land,  and  burned  over  his  land.  One  of 
the  plaintiff's  witnesses  testified:  "It  was  very 
dry,  and  the  wind  got  up  about  12  o'clock. 
Fire  got  out  from  where  we  were  burning. 
We  were  firing  and  whipping  out.  It  got 
out  behind  us  in  tree  tops  and  made  a  big 
fire.  We  tried  to  put  it  out,  but  couldn't 
It  got  out  about  12  o'clock  and  burned  till 
night  This  fire  burned  on  plaintiff's  land. 
White  and  others  stopped  It  by  firing  against 
it.  White  is  superintendent  of  defendant's 
road.  He  brought  his  hands.  Foreman  was 
there  and  three  others."  He  also  said  that 
it  was  a  big  fire  and  the  wind  caused  the 
trouble.  There  was  other  evidence  in  the 
case  not  necessary  to  be  stated.  The  charge 
of  the  court  is  not  set  out  in  the  record,  ex- 
cept the  special  instructions  given  at  the 
request  of  the  defendant.  Its  counsel  asked 
the  court  to  charge  the  jury  as  follows:  "(1) 
If  they  believe  the  evidence,  they  will  an- 
swer this  issue  in  favor  of  the  defendant — 
that  is  to  say,  the  second  issue — ^'No.'     (2) 
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Under  the  evidence  the  plaintiffs  cannot  re- 
cover in  this  cause.  (3)  The  defendant  is  no 
more  liable  than  any  other  citizen  of  Bertie 
county  would  be  under  the  same  circumstanc- 
es; and  if  the  defendant  was  ordinarily  care- 
ful in  burning  over  its  right'  of  way,  and  the 
fire  got  out  by  reason  of  an  unforeseen  wind, 
then  there  can  be  no  recovery  against  the  de- 
fendant, and  you  will  answer  the  second  is- 
sue, *No/  (4)  If  the  jury  find  from  the  evi- 
dence in  the  case  that  the  employes  of  the 
defendant  exercised  reasonable  and  prudent 
care  in  burning  off  the  right  of  way,  and  by 
unexpected  rise  of  wind  the  fire  got  beyond 
their  control  and  burned  over  the  lands  of 
the  plaintiffs,  you  wUl  answer  the  second 
issue,  *No/"  The  court  ^ve  the  instruc* 
tions  contained  in  the  third  and  fourth 
prayers,  and  refused  the  others,  and  defend- 
ant excepted.  We  find  this  statement  in  the 
case:  "The  other  evidence  was  as  to  the 
amount  of  damages,  and  is  not  pertinent  to 
this  appeal,  as  only  one  question  is  present- 
ed, and  that  is  the  refusal  of  the  Judge  to 
nonsuit  the  plaintiff."  The  jury  returned 
the  following  verdict:  *'(1)  Are  plaintiffs  the 
owners  of  the  land  described  in  the  com- 
plaint? Answer:  Yes.  (2)  Did  defendant 
wrongfully  and  negligently  injure  the  plain- 
tiffs* land,  as  alleged  in  the  complaint?  An- 
swer: Yes.  (3)  What  damages,  if  any,  are 
the  plaintiffs  entitled  to  recover  of  the  de- 
JPendant?  Answer:  $750."  A  motion  for  a 
new  trial  having  been  overruled  and  judg- 
ment entered  upon  the  verdict,  the  defend- 
ant appealed. 

Winston  &  Matthews,  for  appellant  Wal- 
ter R.  Johnson  and  John  H.  Kerr,  for  ap- 
pellee. 

WALKER,  J.  [1]  The  case  does  not  make 
it  very  clear  whether  the  expression,  **the 
other  evidence  was  as  to  the  amount  of  dam- 
ages," refers  only  to  the  plaintiff's  evidence 
or  to  the  entire  evidence.  If  the  former  is 
the  true  meaning,  we  could  not  decide  that 
there  is  no  evidence  of  negligence,  without 
knowing  what  was  the  evidence  introduced 
by  the  defendant,  for,  on  a  motion  to  non- 
suit, the  plaintiff  has  the  right  to  have  all 
of  the  evidence  considered  by  us  in  the  view 
most  favorable  to  him.  The  appellant  should 
have  relieved  us  of  any  uncertainty  in  this 
respect. 

[2]  But  the  evidence,  as  stated  In  the  case 
on  appeal,  was  properly  submitted  to  the 
jury,  and  under  proper  Instructions,  as  we 
must  assume;  the  charge  of  the  court  not 
having  been  made  a  part  of  the  case.  The 
defendant's  counsel  seem  to  have  understood 
that  it  was  necessary  for  the  jury  to  find, 
upon  the  evidence,  that  the  burning  on  the 
right  of  way  was  done  carefully,  and  that 
there  was  no  negligence  of  the  defendant  in 
burning  the  stubble  and  other  combustible 
material,  which  contributed  to  the  Injury  of 
which  the  plaintiff  complalna.    The  instruc- 


tions asked  for  as  regards  the  rising  of  the 
wind,  which  carried  the  live  sparks  into  the 
dry  tops  of  the  trees  and  to  the  plaintiff's 
land,  where  his  timber  was  burned,  were  giv- 
en as  requested  by  the  defendant,  and  the 
court,  in  the  general  charge,  may  have  in- 
structed the  jury  even  more  favorably  for  tne 
defendant 

[3,4]  Whether,  upon  the  evidence,  the  de- 
fendant acted  with  ordinary  care  and  pru- 
dence, was  a  question  for  the  jury,  and  they 
could  consider  all  the  circumstances,  the  con- 
dition of  the  right  of  way,  the  time  of  the 
year,  the  state  of  the  weather,  the  fact  that 
defendant's  servants  left  fire  behind  them 
that  might  spread  to  plaintiff's  land  by  force 
of  the  wind  or  otherwise,  and  any  other 
fact  or  circumstance  bearing  upon  the  ques- 
tion of  due  care.  The  evidence  of  negligence 
may  have  been  slight  but  we  cannot  say 
that  there  was  none.  It  was  the  province  of 
the  jury  to  weigh  it,  under  proper  instruct 
tions  of  the  court  as  to  what  would  consti' 
tute  negligence.  "When  the  plaintiff  shows 
damage  resulting  from  the  act  of  the  defend- 
ant, which  act  with  the  exercise  of  proper 
care,  does  not  ordinarily  produce  damage,  he 
makes  out  a  prima  facie  case  of  negligence 
which  cannot  be  repelled  but  by  proof  of  care, 
or  some  extraordinary  accident  which  makes 
care  useless."  Chaffln  v.  Lawrance,  50  N. 
C.  170;  Aycock  v.  Railroad,  89  N.  a  821; 
Haynes  v.  Gas  Co.,  114  N.  C.  203,  19  S.  EX 
344,  26  L.  R.  A.  810,  41  Am.  St.  Rep.  786; 
and  especially  Moore  v.  Parker,  91  N.  G. 
275.  Whether,  in  dealing  with  a  dangerous 
agency,  the  defendant  used  ordinary  precau- 
tion to  protect  adjacent  property,  and  wheth- 
er, when  the  danger  became  imminent,  it 
resorted  to  such  means  as  the  situation  sug- 
gested to  prevent  the  injury,  were  questions 
for  the  jury.  It  seems  that  Superintendent 
White  stopped  the  conflagration  by  "firing 
against  it."  It  might  well  be  argued  that 
had  this  method  been  employed  in  the  begin- 
ning, or  sooner  than  it  was,  the  spread  of  the 
fire  would  have  been  prevented,  and,  at  least 
the  loss  to  the  plaintiff  would  have  been  di- 
minished. 

[6]  We  do  not  think  Revisal,  §  8346,  ap- 
plies to  the  facts.  The  defendant  did  not 
"set  fire  to  any  woods"  within  the  meaning 
of  that  statute.  The  statute  refers  to  wood- 
land. Averitt  V.  Murrell,  49  N.  0.  322.  It 
was  held  in  Achenbach  v.  Johnston,  84  N.  C. 
264,  that  "a  field  grown  up  in  broom  sedge 
and  wire  grass"  was  not  "woods"  within  the 
intent  of  the  statute,  and  it  was  said  that 
th&  case  of  Hall  v.  Granf ord,  50  N.  G.  3, 
stretched  the  doctrine  of  liberal  construction, 
in  order  to  reach  the  mischief  intended  to  be 
remedied,  as  far  as  it  is  safe  to  follow,  and 
we  concur  in  that  view.  Nor  does  the  stat- 
ute apply  unless  the  firing  is  voluntary  or 
intentional,  and  not  merely  accidental  or  nec- 
essary. Averitt  V.  Murrell,  49  N.  G.  322; 
Tyson  v.  Rasberry,  8  N.  &  60;  Lamb  v. 
Sloan,  94  N.  a  634^ 
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Defendant  moved  in  this  court  for  a  new 
trial,  alleging  that  the  Jurors  were  asked  if 
any  of  them  were  related  to  the  plaintiff,  to 
which  they  answered,  "No,"  and  that  since 
the  trial  it  has  been  ascertained  that  one  of 
the  jurors  was  so  related.  We  will  not  de- 
cide the  question  as  to  whether  the  motion 
should  be  made  in  this  court  or  in  the  court 
below,  for,  assuming  that  we  have  Jurisdic- 
tion, it  is  addressed  to  the  discretion  of  the 
court,  as  we  have  so  often  held,  and  we  would 
not  be  disposed,  under  the  facts  and  circum- 
stances of  this  case,  to  exercise  our  discre- 
tion in  favor  of  the  defendant  and  grant  a 
new  trial  for  the  reason  assigned.  State  v. 
Maultsby,  130  N.  G.  664,  41  S.  B.  07;  State 
V.  Lipscomb,  134  N.  C.  689,  47  S.  B.  44^  aud 
cases  cited. 

No  error. 


(158  N.  C.  6S4) 

GATES  COUNTY  ▼.  HILIi. 

(Supreme  Court  of  North  Carolina.     Feb.  21, 

1912.) 

1.  Trial  (|  143*)— Nonsuit— When  Attthob- 

IZSD. 

Where  the  isBue  Is  one  of  fact,  and  the 
evidence  supports  both  contentions,  a  nonsuit 
is  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |§  342,  343 ;    Dec.  Dig.  |  143.*] 

2.  Trial  (§  252*)  —  Instructions— Applica- 
bility TO  Evidence. 

Where,  in  an  action  by  a  county  for  land 
forming  a  part  of  a  public  square  of  the  coun- 
ty, there  was  no  evidence  that  the  county  had 
willfully  abandoned  a  part  of  the  square,  and 
had  established  a  different  line,  a  charge  that, 
if  a'  part  of  the  square  had  been  willfully  aban- 
doned and  a  different  line  established,  and 
there  had  been  a  continuous  possession  by  de- 
fendant, under  a  deed,  for  the  abandoned  part 
for  20  years,  the  possession  ripened  into  a  title 
was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  59^-612;   Dec.  Dig.  §  252.»] 

8.  Limitation  or  Actions  (§  6*)— Retroac- 
tive Operation— Limitations  as  Aqainst 
County. 

A  person  who  first  actually  occupied  land 
forming  a  part  of  a  public  square  of  a  county 
two  years  before  the  adoption,  in  1891  (Laws 
1891,  c.  224).  of  Revisal  1905,  §  389,  providing 
that  no  person  shall. acquire  any  exclusive  right 
to  any  public  square  by  reason  of  occupancy 
thereof,  could  not  acquire  title  by  possession. 

[Ed.   Note. — ^For  other  cases,  see  Limitation 
of  Actions,  Dec.  Dig.  §  6.*] 

4.  New  Trial  (§  104*)  —  Grounds  —  Newly 
Di8CX)vered  Evidence. 

A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence  which  is 
purely  cumulative. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  218-220;    Dec.  Dig.  |  104.*] 

5.  New  Trial  (§  42*)— Grounds— Disquali- 
fication OF  Jurors. 

A  verdict  for  a  county  suing  for  land  form- 
ing a  part  of  a  public  square  of  the  county 
wu]  not  be  disturbed  because  some  of  the 
jurors  were  related  to  the  county  commission- 
ers, where  one  juror  was  the  father-in-law  of 
a  present  commissioner,  another  juror  a  stepson 
of  the   father  of  a   former  commissioner,  and 


another  juror  the  first  cousin  of  the  father-in* 
law  of  another  present  commissioner. 

[Ed.  Note.— For  other  cases,  see  New  Trial* 
Cent.  Dig.  ||  74-79;    Dec  Dig.  {  42.*] 

Appeal  from  Superior  Court,  Gates  Coun- 
ty;   Cllne,  Judge. 

Action  by  Gates  County  against  A.  O. 
Hill.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

L.  L.  Smith,  for  appellant  A«  P.  Godwin, 
Ward  ft  Grimes,  and  W.  M.  Bond,  for  appel- 
lee. 

PER  CURIAM.  The  defendant  reUes  on 
two  exceptions  In  his  brief;  the  first  beins 
to  the  refusal  of  his  motion  to  nonsuit  the 
plaintiff,  and  the  second  to  the  failure  of 
his  honor  to  instruct  the  jury,  as  requested, 
that  the  defendant  could  rely  on  adverse 
possession  as  a  defense. 

[1]  The  controversy  between  the  parties  is 
one  of  fact,  the  plaintiff  contending  that  the 
deed  .under  which  it  claims  covers  the  locus 
In  quo,  and  the  defendant  contending  to  the 
contrary,  and,  as  evidence  was  introduced 
supporting  both  contentions,  the  motion  to 
nonsuit  was  properly  denied. 

[2,8]  The  prayer  for  instmctioa  was  as 
follows:  "Although  the  law  is  that  posses- 
sion of  any  part  of  a  public  square  or  street 
which  has  been  dedicated  to  the  public  can- 
not ripen  into  a  title,  yet,  if  the  proper 
authorities  of  a  public  square  or  street  shall 
purposely  and  willfully  abandon  the  use 
of  any  part  thereof  and  establish  a  different 
line,  cutting  off  such  abandoned  part,  and 
there  is  continuous  possession  under  a  deed 
for  such  ab&ndoned  part  for  21  years  or 
more,  thmi  such  possession  would  ripen  into 
a  title  and  vest  the  title  in  the  possessor 
under  the  deed;  and  if  you  find  from  the 
preponderance  of  the  testimony  tliat  the 
defendant,  and  those  under  whom  he  claims, 
have  been  in  possession  of  the  land  in  con- 
troversy, under  such  circumstances,  for  more 
than  21  years,  then  the  title  vested  in  the 
possessor  thereof,  and  cannot  be  divested, 
except  by  20  years'  possession  adverse  to 
him.".  This  was  properly  refused,  because 
there  was  no  evidence  that  the  plaintiff  will- 
fully abandoned  a  part  of  the  public  square 
and  established  a  different  Une.  Also,  the 
first  actual  occupation  by  the  defendant  of 
the  land  in  controversy  was  in  1889,  two 
years  before  the  act  of  1891  (Laws  1891,  c 
224),  now  section  389  of  the  Revisal,  which 
reads  as  follows:  "No  person  or  corporation 
shall  ever  acquire  any  exclusive  right  to  any 
part  of  any  public  road,  street,  lane,  alley, 
square  or  public  way  of  any  kind  by  reason 
of  the  occupancy  thereof  or  by  encroaching 
upon  or  obstructing  the  same  in  any  way, 
and  in  all  actions,  whether  civil  or  criminal, 
against  any  person  or  corporation  on  account 
of  any  encroachment  upon  or  obstruction  of 
or  occupancy  of  any  public  way  it  shall  not 
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be  competent  for  any  court  to  hold  that  snch 
action  Is  barred  by  any  statute  of  llmlta- 
ttons." 

[4]  The  defendant  also  moves  In  this  court 
for  a  new  trial  upon  the  ground  of  newly 
discovered  evidence,  and  because  some  of  the 
Jurors  were  related  to  members  of  the  board 
of  commissioners  of  Gates  county.  *An  ex- 
amination of  the  affidavits  on  file  and  a  com- 
parison of  them  with  the  evidence  introduced 
on  the  trial  show  that  the  new  evidence  is 
purely  cumulative,  and  when  this  is  true  a 
new  trial  V will  not  be  granted. 

[(]  The  relationship  of  the  jurors»  as  stat- 
ed by  the  defendant,  is  as  follows:  One  of 
the  jurors,  to  wit,  Job  Freeman,  is  the  fa- 
ther-in-law of  T.  J.  Garter,  one  of  the  pres- 
ent county  commissioners;  another,  J.  E. 
Harrell,  is  the  stepson  of  the  father  of  B.  D. 
Lawrence,  one  of  the  commissioners  in  1891 ; 
and  another,  J.  A.  Eason,  is  first  cousin  to 
the  father  of  the  wife  of  E.  S.  A.  Ellenor, 
one  of  the  present  county  commissioners. 
This  is  a  motion  addressed  to  our  discretion, 
and,  in  our  opinion,  the  interest  and  bias  of 
the  jurors,  if  any,  is  too  remote  to  justify  us 
in  disturbing  the  verdict  of  the  jury* 

No  error. 

ass  N.  C.  123) 

SHIELDS  et  al.  v.  FREEMAN  et  aL 

(Supreme  Gourt  of  North  GaroUna.     Feb.  21, 

1912.) 

1.  Trial  (§  252*)— iNSTBtrcpnoNS— Goktorm- 
ITT  TO  Issues. 

Where,  in  an  action  to  construe  a  will, 
there  was  no  allegation  and  no  evidence  that 
a  son  of  the  testator,  who  was  named  as  the 
beneficiary  and  char^^ed  with  the  duty  of  talcing 
care  of  and  supportmg  his  mother  and  unmar- 
ried sisters,  had  refused  to  do  so,  an  instruc- 
tion submitting  the  issue  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  U  605,  696>612;    Dec.  Dig.  |  252.*] 

2.  Wills  (S  493*)  —  Gonstbuction  — Iwdef- 
initeness. 

A  will  expressing  a  purpose  that  a  certain 
son  of  the  testator  *'shall  own  the  homestead," 
or,  in  case  he  refuses  to  respond,  anqtlier  son, 
and  comrnitting  the  family  to  the  care  of  the 
son  who  accepted,  *'the  farm  to  be  his  in  fee 
simple,  to  descend  to  his  heirs,"  though  inar- 
tifically  drawn,  shows  a  clear  intention  to  de- 
vise the  property  to  a  son,  and  to  charge  him 
with  the  care  of  the  family,  and  is  not  void  on 
the  ground  of  indefiniteness  or  uncertainty. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  i  1077;   Dec  Dig.  S  493.*] 

8.  Wills  (|  97*)— Requisites  awd  Validitt 
—Contents— Separate  Papers. 

A  separate  agreement  cannot  be  consider- 
ed a  part  of  a  will,  though  the  words  "is  an 
addendum  to  the  agreement  made  February  15, 
1901,"  are  prefixed  to  the  will,  where  the  date 
of  tlie  prefix  does  not  apiKsar,  and  the  will  is 
dated  July  15,  1900,  as  ft  neither  shows  the 
existence  of  an  agreement  in  writing,  nor  so 
describes  and  identifies  it  as  to  designate  what 
paper  was  meant  to  be  indnded. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  §1  232,  233;   Dec  Dig.  |  97.^ 


4.  Appeal  and  Error  ({  105*)— -Decisions 
ReviewabiLe— Nonsuit— Fraomentart  Ap- 
peal. 

Where,  in  an  action  to  construe  a  wilU 
there  was  a  dismissal  as  to  a  portion  of  the 
lands  involved,  the  plaintiff  should  have  noted 
an  exception  as  to  the  nonsuit,  and  have 
brought  the  whole  case  up  on  appeal  from  the 
final  judgment  of  the  issue  reserved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  717-723;  Dec  Dig.  § 
105.*] 

5.  Appeal  and  Brbob  <|  866*)— Review- 
Extent. 

Though  an  appeal  should  be  dismissed  as 
fragmentary  for  not  presenting  a  portion  of 
the  issues  on  which  there  was  a  nonsuit  by 
exception,  the  court  may,  in  its  discretion,  con- 
sider and  pass  on  the  ruling  as.  to  the  nonsuit. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  |S  8467-^8475;  Dec.  Dig.  | 
866.*] 

Appeal  from  Superior  Gourt,  Bertie  Goun- 
ty;   Justice,  Judge. 

Action  by  R.  J.  Shields  and  others  against 
Leon  H.  Freeman  and  others.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeal.  Di£K 
missed. 

Pruden  &  Pruden,  S.  Brown  Sbepherd, 
and  Gillam  &  Davenport,  for  appellants. 
Winston  &  Matthews,  for  appellees. 

GLARK,  G.  J.  J.  G.  Freeman  died,  leav- 
ing a  will,  of  which  the  following  is  the 
only  part  material  to  this  controversy: 

"It  is  my  full  purpose  that  Leon  H.  Free- 
man, my  son,  shall  own  the  old — ^my  father's 
homestead,  or  in  case  he  refuses  to  respond, 
then  my  son  Joseph  W.  Freeman  may  accept 
or-  refuse  the  same  offer,  with  the  positive 
Injunction  that  it  may  and  shall  remain  and 
belong  in  the  family  as  long  as  any  direct 
male  descendant  shall  issue  from  our  direct 
bowels  for  a  claimant.  I  also  have  in  view 
to  purchase  other  pieces  or  parts  of  said 
homestead  which  are  to  be  added  thereto, 
and  in  case  of  failure  to  do  so,  I  would  have 
my  boy,  whlcheTer  may  be  the  owner,  use 
lawful  endeavor  to  unite  in  as  large  a  tract 
as  circumstances  will  allow.  I  ask  this  as  a 
part  of  the  sale  to  this  land,  on  account  of 
the  many  old  associations,  recollections  and 
tender  recollections  and  bygone  friends,  rel- 
atives and  friends. 

"Now  I  invest  either  Lee  or  otherwise 
Joe  with  a  full  possession  of  the  farm  of 
a  one-horse  crop,  to  be  selected  by  himself 
as  an  Inducement  to  accept  as  superintend- 
ent the  supervision  of  the  farm  and  family 
from  January  1,  1901,  till  further  separation 
of  the  family  or  until  my  death,  after  which 
I  leave  them  to  his  best  care,  and  the  farm 
is  his  in  fee  simple,  to  descend  to  his  heirs. 
The  family  to  remain  together,  unless  torn 
asunder  by  natural  circumstances.  I  want 
everything  kept  together,  and  I  would  have 
all  work  together  for  good,  proYlded  it  can 
be  so  managed.  The  law  is  less  partial  than 
I  can  be,  and  I  leave  all  except  this  old 
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homestead,  which  Is  hereby  sold  and  con- 
veyed, to  legal  methods;  and  my  prayer 
shall  ever  ascend  for  whole  family,  the  good 
of  my  friends  and  the  well-being  of  all  man- 
kind.    This  July  15,  1900." 

To  which  he  added  this  codicil:  "Since 
writing  the  above,  I  have  bought  the  lands 
herein  intimated,  containing  206  acres,  to 
be  paid  for  January,  1901,  1902,  190a— one- 
third  amount  each  year;  and  if  neither  L. 
H.  nor  J.  W.  Freeman  choose  to  accept  the 
terms  set  forth,  my  wife  and  girls  shall  or 
may  fill  the  wish,  and  after  the  death  of 
my  wife  everything  is  to  be  equitably  and 
legally  divided.    October  5,  1901." 

Upon  a  caveat  entered  by  these  plaintiffs, 
this  paper  writing  was  established  as  the 
last  will  and  testament  of  James  G.  Free- 
man. This  action  is  brought  by  the  daugh- 
ters of  James  0.  Freeman,  alleging:  (1)  That 
they  are  tenants  in  common  with  Leon  H. 
Freeman,  and  entitled  to  be  let  into  pos- 
session with  him  and  to  immediate  partition 
of  the  land.  (2)  That  the  said  will  confers 
no  title  to  the  premises  upon  Leon  H.  Free- 
man, and  his  claim  is  a  cloud  upon  the  ti- 
tle, which  plaintiffs  ask  to  have  removed. 
(3)  That  under  the  will  Leon  H.  Freeman 
was  to  hold  said  premises  in  trust  for  the 
use  and  benefit  of  the  other  children  of  said 
J.  G.  Freeman,  and  not  for  his  sole  use 
and  benefit  (4)  That  that  part  of  the  home 
place,  known  as  "lot  No.  3  in  the  partition 
of  the  land  of  Sallle  M.  Freeman,"  the  said 
J.  G.  Freeman  had  bought  at  a  partition 
sale,  but  had  not  paid  therefor,  and  no  title 
had  been  made  to  him;  and  the  plaintiffs 
contend  that  this  part  of  the  land  did  not 
pass  under  said  will,  but  descended  upon  all 
the  children  as  tenants  in  common. 

Joseph  W.  Freeman  and  W.  J.  Freeman 
make  no  claim  to  the  land,  and  did  not  unite 
with  their  sisters  in  this  action,  and  are 
made  parties  defendant 

[1]  The  first  exception  is  that  the  court 
refused  to  submit  an  issue,  "Did  Leon  H. 
Freeman  fail  and  refuse  to  take  care  of  and 
support  the  widow  and  unmarried  daugh- 
ters of  James  C.  Freeman  after  his  death?" 
There  was  no  allegation  and  no  evidence 
that  he  had  refused  and  failed,  and  the  is- 
sue was  properly  refused.  Sprinkle  v.  In- 
surance Co.,  126  N.  C.  678,  36  S.  E.  112. 

[2]  The  second  exception  is  that  the  court 
refused  to  instruct  the  Jury  that  Leon  H. 
E^eeman  took  no  inter^t  In  the  land  de- 
scribed in  the  said  will,  but  that  James  0. 
Freeman  died  intestate  in  regard  thereto, 
upon  the  ground  that  the  will  is  too  indefi- 
nite, is  vague  and  uncertain.  But  we  think 
that  the  will,  though  inartificially  drawn, 
clearly  shows  that  while  the  testator  de- 
sired that  his  unmarried  daughters  should 


have  a  home  with  their  mother  and  brother, 
and  that  the  family  should  remain  a  unit 
he  devised  the  homestead  to  Leon  H.  Free- 
man. He  put  him  in  charge  of  the  farm  be- 
fore his  death,  giving  him  a  one-horse  crop 
for  his  services  each  year,  beginning  Jan- 
uary 1,  1901,  and  this  was  to  continue  until 
"my  death,  after  which  I  leave  them  to  his 
best  care,  and  the  farm  is  his  in  fee  simple, 
to  descend  to  his  heirs.*'  At  this  time,  the 
testator  did  not  own  a  part  of  his  father*8 
old  homestead,  and  he  urges  his  son  to  a<N 
quire  as  much  of  that  as  possible.  Later 
the  testator  acquired  that  land,  and  by  cod- 
icil added  it  to  the  devise.  He  further 
says:  "It  is  my  full  purpose  that  Leon  H. 
Freeman,  my  son,  shall  own  the  old — ^my 
father's  homestead."  He  enjoins  him  against 
selling  it,  and  hopes  that  it  will  be  kept  in 
the  male  line  of  inheritance.  This  last  was 
a  mere  request,  without  legal  effect  The 
language  is  not  very  formal  or  accurate,  hot 
it  is  sufficient  to  show  a  devise  of  the  prop- 
erty in  fee  to  Leon  H.  Freeman,  who  accept- 
ed it  Joseph  W.  Freeman  is  a  party  to  the 
action,  but  sets  up  no  claim  to  the  land. 

[3]  Prefixed  to  the  will  are  written  these 
words,  "This  is  written  for  Lee  or  Joe  Free- 
man and  is  an  addendum  to  the  agreement 
made  Feb.  15,  1901."  This  must  evidently 
have  been  added  after  the  main  body  of  the 
will  set  out,  which  was  dated  July  15,  1900. 
The  date  of  such  prefix  does  not  appear, 
and  the  agreement  referred  to  can  have  no 
effect,  unless  it  Was  in  writing,  and  was 
"described  and  identified  with  such  particu- 
larity as  to  designate  and  clearly  show,  and 
80  that  the  court  can  certainly  see,  what  pa- 
per was  meant  to  be  part  of  the  wilL"  Siler 
v.  Dorsett  108  N.  G.  300,  12  S.  B.  98ft. 

[4]  The  court  dismissed  the  action,  except 
as  to  "the  lands  described  in  the  complaint 
as  lot  No.  3,  and  continued  the  cause  for 
trial  upon  the  issues  raised  in  the  pleadings 
as  to  that  tract  of  land."  The  plaintiffs 
should  have  noted  an  exception  as  to  the 
nonsuit  to  the  other  part  of  the  action,  and 
have  brought  the  whole  case  up  on  appeal 
from  the  final  Judgment  after  the  determi- 
nation of  the  issue  reserved.  The  appeal  at 
this  stage  must  be  dismissed  as  fragmen- 
tary. Rodman  v.  Galloway,  117  N.  C.  13, 
23  S.  E.  37;  Rogerson  v.  Lumber  Go.,  136 
N.  G.  266,  48  S.  E.  647;  Billings  T.  Observ- 
er, 150  N.  G.  542,  64  S.  B.  435. 

[6]  We  have,  notwithstanding,  passed  up- 
on and  approved  the  ruling  as  to  the  non- 
suit, which  we  have  sometimes  done  in  such 
cases.  State  v.  Wylde,  110  N.  C.  503,  15  S. 
E.  5;  Milling  Co.  v.  Flnlay,  110  N.  G.  412, 
15  S.  E.  4,  and  cases  there  cited;  Dowdy  ▼. 
Dowdy,  154  N.  0.  558,  70  S.  E.  917. 

Appeal  dismissed. 
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(158  N.  C.  266) 

HODGES   T.    SMITH. 

(Snpreme  Court  of  North  Carolina.     Feb.  21, 

1912.) 

1.  Sales  (§  261*)— Wabbantcss  —  Intention 
OP  Parties. 

Any  affirmation  of  a  fact  made  at  the  time 
of  the  sale  of  personalty  is  a  warranty,  if  it 
was  ao  intended  by  the  parties. 

[Ed.  Note.^For  other  cases,  see  Sales,  Cent. 
Dig.  li  727-736 ;  Dec.  Dig.  §  261.*] 

2.  Sales  (8  445*)— Warbanties  —  Intention 
OP  Parties— Question  fob  Jury. 

And  the  determination  as  to  what  was  the 
intention  of  the  parties  is  for  the  jury  from 
the  language  used  and  the  circumstances  of  the 
case. 

[Ed.  Note.— £\}r  other  cases,  see  Sales,  Cent 
Dig.  SI  1303-1308;    Dec.  Dig.  f  445.*] 

3.  Saxes  (§  445*)— Warbantibs  —  Intention 
op  Parties— Question  fob  Jubt. 

Evidence  in  an  action  on  a  warranty  of  a 
horse  held  to  warrant  its  submission  to  the 
jury  on  the  question  whether  the  words  of  the 
defendant  constituted  a  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  1303-1308;    Dec.  Dig.  |  445.*] 

Appeal  from  Superior  Court,  Beaufort 
County;  Cline,  Judge. 

Action  by  J.  B.  Hodges  against  B.  U 
Smith.  From  a  judgment  on  nonsuit  for 
defendant,  plaintiff  appeals.  Beversed,  and 
new  trial  ordered. 

This  action  was  brought  to  recoyer  dam- 
ages for  deceit  and  false  warranty  in  the 
sale  of  a  horse.  In  his  answer  the  defend- 
ant describes  himself  as  "a  regular  horse 
and  mule  dealer)  conducting  a  sales  stable 
at  Greenville,  N.  C"  The  following  is  the 
plaintiff's  version  of  the  facts,  as  givea  In 
his  testimony:  **I  live  In  Beaufort  county, 
and  am  a  farmer  and  house  carpenter.  I 
know  B.  Im  Smith,  the  defendant.  I  went 
to  his  stables  in  December,  1907.  He  hisis  a 
large  stable  at  Greenville.  I  saw  Mr.  Sav- 
age before  I  saw  Mr.  Smith.  Savage  was 
working  with  Smith.  I  told  Mr.  Savage 
that  I  wanted  a  horse,  one  that  my  father 
and  mother  could  drive,  and  that  is  gentle 
and  all  right  I  told  him  that  I  had  never 
bought  a  horse  before.  He  showed  me  the 
horse  in  question,  and  told  me  that  he  was 
all  right  He  priced  the  horse  at  $185  cash. 
I  then  saw  Mr.  Smith,  and  told  him  about 
the  conversation  with  Savage.  He  said  he 
had  a  horse  to  sell,  that  was  what  he  was 
there  for.  He  said  the  horse  was  all  right 
I  told  Mr.  Smith  that  I  did  not  know  any- 
thing about  horses,  that  I  wanted  a  quiet 
gentle  horse.  He  said  that  this  one  was  a 
quiet  gentle  horse;  that  any  lady  could 
drive  him.  I  had  Mr.  Savage  to  look  at  my 
horse,  and  we  traded.  I  gave  $145  to  boot 
by  mortgage  on  the  horse  traded  for.  Mr. 
Smith  had  the  horse  hitched  to  a  break  cart 
and  driven  a  short  distance  in  the  stable. 
He  said  he  had  no  buggy,  but  would  hitch 
him  to  a  cart  My  brother  was  with  me  at 
the  time.     I  had  no  experience   In  buying 


horses.  I  told  Mr.  Smith  that  I  wanted  a 
quiet  gentle  horse  that  my  father  and  moth- 
er could  drive.  He  said  this  was  a  gentle 
horse  that  any  lady  could  drive.  I  relied 
on  what  he  said  and  did  not  know,  except 
from  what  he  said,  whether  the  horse  was 
gentle  or  not.  After  the  trade  was  made, 
Mr.  Smith  had  the  horse  hooked  up,  and  I 
drove  him  home  a  distance  of  about  25  miles. 
The  next  day  after  that  I  hitched  the  horse 
up  again.  Lum  Whitaker  was  with  me.  We 
hitched  him  to  a  good  buggy  with  a  good 
harness,  and  drove  him  about  two  miles. 
The  next  day  Whitaker  and  I  hooked  him 
up  and  drove  him  125  yards,  when  he  began 
to  run  and  kick  and  threw  me  out  of  the 
buggy,  breaking  my  leg.  Whitaker  stopped 
the  horse  by  pulling  him  Into  a  fence.  I 
was  laid  up  nearly  all  the  year.  I  was  in 
bed  six  weeks,  flat  on  my  back.  I  was  then 
up  and  down  until  October  or  November. 
The  doctor  attended  me  nearly  the  whole 
time.  My  leg  was  dislocated  and  broken  to- 
gether. I  was  disabled  the  entire  year,  and 
it  affects  me  yet  Aiter  I  got  hurt,  John 
Hodges  worked  the  horse  for  me  beside  an 
old  team  and  broke  him  for  me,  and  I 
drove  him  that  fall.  The  horse  was  not 
worth  anything  to  me.  I  reckon  he  was 
worth  $150  or  $175  on  the  market  I  saw 
the  horse  after  I  got  hurt  That  fall  I 
wrote  Mr.  Smith  a  letter.  In  November,  1908^ 
and  told  him  I  could  not  pay  for  the  horse 
and  the  interest  on  the  mortgage,  and  to 
send  for  him,  which  he  did.  Before  I  was 
hurt,  I  could  do  a  man's  work.  At  the  time 
of  the  injury  the  horse  was  In  the  main 
public  road  near  my  house,  and  threw  me 
out  of  the  buggy.  My  doctor's  bill  was  $100. 
I  had  to  hire  a  man  to  work  at  50  cents  per 
day  and  board  at  25  cents  per  day.  The 
horse  I  traded  to  Smith  was  worth  $50.  I 
lost  him  and  lost  my  crop  that  year.  My 
time  was  worth  $1  per  day.  I  have  not  been 
able  to  do  a  good  day's  work  since.  Was 
about  24  years  old  when  I  made  this  trade." 
At  the  close  of  the  testimony  for  the  plain- 
tiff, the  court,  on  motion  of  the  defendant 
entered  a  judgment  as  of  nonsuit,  and  the 
plaintiff  appealed. 

Small,  MacLean  &  McMuHan,  for  appel- 
lant   F.  G.  James  &  Son,  for  appellee. 

WALKEB,  J.  The  defendant  In  his  an- 
swer, denies  the  plaintiff's  allegations,  the 
substance  of  which  have  been  set  out  &nd 
avers  that  he  had  recently  bought  the  horse 
when  he  sold  him  to  the  plaintiff,  and,  not 
knowing  his  qualities,  he  could  not  have 
warranted  or  represented  that  he  was  kind 
and  gentle  in  harness,  but  told  the  plaintiff 
that  the  person  who  sold  the  horse  to  him  . 
represented  him  to  be  sound  and  safe,  and 
he  only  expressed  an  opinion  to  the  plaintiff, 
based  upon  such  knowledge  as  he  had  thus 
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h-jqnlred,  t%at  the  horse  would  suit  him, 
and  that  he  made  no  warranty  and  practic- 
ed no  deceit  The  Issue  thus  raised  by  the 
pleadings  was  not  submitted  to  the  jury, 
and  the  defendant  offered  no  testimony,  so 
that  the  case  must  be  considered  solely  upon 
the  evidence  of  the  plaintiff. 

[1,  2]  We  think  the  judge  erred  in  order- 
ing a  nonsuit.  The  question  involved  in 
this  case  has  frequently  been  decided  by 
this  court  against  the  contention  of  the  de- 
fendant As  early  as  1805,  in  Thompson  v. 
Tate,  6  N.  C.  97,  8  Am.  Dec.  078,  it  was 
held  that  a  vendor  of  goods  is  liable  on  an 
express  or  implied  warranty  for  affirming, 
at  the  time  of  the  sale,  that  they  possess  a 
particular  quality  which  would  increase 
their  value,  if  it  turns  out  that  the  affirma- 
tion Is  not  true,  although  he  did  not  know 
such  affirmation  to  be  false;  and  with  refer- 
ence to  this  principle  the  court  said:  "Upon 
this  question  there  can  be  no  doubt  The 
vendor  is  clearly  liable."  This  must  be 
read  in  the  light  of  subsequent  decisions. 
In  Inge  v.  Bond,  10  N.  C.  101,  Taylor,  O.  J., 
drew  the  distinction  between  an  affirmation 
as  to  the  title  of  goods  where  the  law  im- 
plies a  warranty,  and  the  affirmation  binds 
the  vendor,  and  an  affirmation  as  to  their 
soundness,  which  will  not  amount  to  a  war- 
ranty, unless  it  appears  on  the  evidence  to 
have  been  so  intended.  This  Is  but  the 
statement  of  the  general  rule  that,  in  order 
to  make  a  contract,  the  minds  of  the  par- 
ties must  agree  upon  the  same  thing,  the  in- 
tention or  belief  of  one  only  not  being  suffi- 
cient for  the  purpose.  The  intention  of  both 
must  be  the  same.  It  is  for  the  jury  to  find 
what  the  intention  was  from  the  language 
used  and  the  circumstances  of  the  case.  The 
law  was  stated  by  Nash,  C.  J.,  in  Foggart  v. 
Blackweller,  26  N.  C.  238,  to  be  well  settled, 
by  numerous  adjudications,  **that  there  is 
no  word  or  set  form  of  words  required  to 
constitute  a  warranty  in  the  sale  of  personal 
property,  but  '^fherever  the  words  used,  tak- 
en in  connection  with  the  attendant  circum- 
stances, show  that  it  was  a  part  of  the  con- 
tract with  the  parties  that  there  should  be 
a  warranty,  they  will  suffice.  4  Ad.  &  K 
473,  31st  vol.  Com.  L.  Rep.,  Pwon  v.  Bark- 
ham,  5  B.  &  A.  240,  7  vol.  C.  L.  R.,  Sheperd 
V.  Kain,  2  Nev.  &  Mann.  446,  28  vol.  C.  L.  R., 
Freeman  v.  Baker.  These  authorities  show 
that  every  affirmation  made  at  the  time  of 
the  sale  of  personals  is  a  warranty,  provid- 
ed it  appears  to  have  been  so  intended  by 
the  parties.  A  bare  affirmation,  merely  ex- 
pressive of  the  judgment  or  opinion  of  the 
vendor,  will  not  amount  to  a  warranty;  and 
the  reason  is  a  warranty  subjects  the  ven- 
dor to  all  losses  arising  from  its  failure, 
'  however  innocent  he  may  be,  and  this  re- 
sponsibility the  law  will  not  throw  upon 
him  by  implication,  except  as  to  the  title  of 
the  property.  As  it  respects  the  value  or 
soundness  of  the  article  sold,  the  law  im- 


plies no  warranty.  The  leading  case  In  this 
state  upon  the  subject  of  the  warranty  of 
personals  is  that  of  Erwln  ▼.  Maxwell,  7 
N.  O.  241,  9  Am.  Dec.  602.  In  that  case 
the  plaintiff  asked  the  defendant  if  the  horse 
he  was  about  to  let  him  have  was  sound* 
to  which  the  latter  answered  that  he  was. 
His  Honor  Chief  Justice  Taylor  in  discuss- 
ing the  subject  says:  To  make  an  affirma- 
tion at  the  time  of  the  sale  a  warranty,  it 
must  appear  by  evidence  to  be  so  intended, 
and  not  to  have  been  a  mere  matter  of  judg- 
ment or  opinion.'  In  the  case  of  Ayres  ▼. 
Parks,  10  N.  C.  59,  the  court  says:  'An  af- 
firmation at  the  time  of  the  sale  is  a  war- 
ranty, provided  it  appears  in  evidence  to 
have  been  so  intended.  Whether  it  was  so 
Intended  is  a  matter  of  fact  to  be  left  to 
the  jury.'  The  last  case  on  this  subject  is 
that  of  Baum  ▼.  Stevens,  24  N.  C.  411.  In 
its  leading  features  it  strongly  resembles 
this."  It  was  stated  in  Baum  ▼.  Stevens 
that  the  true  doctrine  was  established  in 
Erwln  V.  Maxwell.  The  cases  are  collected 
in  McKinnon  v.  Mcintosh,  98  (f.  C.  89,  3 
S.  B.  840,  and  the  rule  is  thus  deduced  from 
them  and  the  other  authorities:  'The  de- 
fendant had  a  right  to  liave  the  question 
whether  the  force  and  effect  of  the  affir- 
mations of  the  plaintiff  in  regard  to  the 
quality  of  the  fertilizer  did  not  constitate 
a  warranty  of  the  quality.  If  the  vendor 
represents  an  article  as  possessing  a  value 
which  upon  proof  It  does  not  possess,  he  is 
liable  as  on  a  warranty,  express  or  implied, 
although  he  may  not  have  known  such  an 
affirmation  to  be  false,  if  such  representa- 
tion was  intended,  not  as  a  mere  expression 
of  opinion,  but  the  positive  assertion  of  a 
ftict  upon  which  the  purchaser  acts;  and 
this  is  a  question  for  the  jury.  Thompson 
V.  Tate,  6  N.  C.  97  [3  Am.  Dec.  678];  Inge 
V.  Bond,  10  N.  O.  101;  Foggart  v.  Black- 
weller, 26  N.  C.  238;  Bell  v.  Jeffreys,  35 
N.  C.  356;  Benson  v.  King,  48  N.  O.  419; 
Lewis  V.  Rountree,  78  N.  C.  323;  Baum  v. 
Stevens,  24  N.  C.  411."  See,  also,  Henson  v. 
King,  48  N.  C.  419;  Lewis  ▼.  Rountree,  78 
N.  C.  323. 

The  question  was  presented  in  Horton  v. 
Green,  66  N.  C.  696,  and  the  court  said  that: 
**A  representation  simply  of  soundness  does 
not  Import  absolutely  a  stipulation  of  the 
existence  of  that  quality,  but  a  representation 
may  be  made  in  such  terms  and  under  such 
circumstances  as  to  denote  that  it  was  not 
intended  merely  as  a  representation,  but  that 
it  entered  Into  the  bargain  itself.  In  Ayers 
V.  Parks,  10  N.  O.  59,  Hall,  J.,  says:  'Wheth- 
er an  affirmation  at  the  time  of  sale  was  in- 
tended as  a  warranty  Is  a  matter  of  fact 
to  be  \htt  to  the  judge.'  *0f  necessity,  in 
verbal  contracts,'  says  Chief  Justice  Ruffin, 
'greater  latitude  must  be  allowed  to  evidence 
to  establish  the  words  and  the  meaning  of 
parties.  The  evidence  may  consist  of  every- 
thing which  tends  to  establish  that  the  ven- 
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dor  meant  to  conyey  the  Impression  that  he 
was  binding  himself  for  the  soundness  of  the 
article  and  that  the  vendee  relied  on  what 
was  passing  as  a  stipulation.'  Among  these 
circumstances  even  the  tones,  looks,  gestures, 
and  the  whole  manner  of  the  transaction, 
with  all  the  surroundings,  would  be  compe- 
tent eTidence  for  the  Jury  to  consider  in 
making  up  their  verdict.  The  doctrine  upon 
special  contracts  of  personalty,  and  whether 
the  question  of  warranty  is  to  be  decided  by 
the  court  or  left  to  the  jury  with  proper 
instructions,  has  been  too  long  and  too  thor- 
oughly settled  in  our  state  to  be  now  over- 
turned by  decisions  in  other  courts.  We  ad- 
here to  the  decisions  of  our  own  court  upon 
these  questions.'*  That  case  was  approved 
in  Beasley  v.  Surlea,  140  N.  a  605,  53  S.  E. 
860,  and  the  following  language  of  Chief 
Justice  Ruffin  in  Baum  v.  Stevens,  supra, 
was  adopted:  '*It  is  certain  that  warrant  is 
not  an  indispensable  term  in  contracts  re- 
specting personalty,  as  It  is  in  conveyances 
of  freehold.  It  is  also  true  that  a  represen- 
tation simply  of  soundness  does  not  impart 
absolutely  a  stipulation  of  the  existence  of 
that  quality.  But  the  representation  may 
be  made  in  such  terms  and  under  such  cir- 
cumstances as  to  denote  t^at  it  was  not  in- 
tended merely  as  a  representation,  but  that 
it  entered  into  the  bargain  itself.  ♦  •  ♦ 
The  evidence  may  consist  of  everything  which 
tends  to  establish  that  the  vendor  meant  to 
convey  the  impression  that  he  was  binding 
himself  for  the  soundness  of  the  article,  and 
that  the  vendee  relied  on  what  was  passing 
as  a  stipulation.  Among  these  circumstances 
would,  of  course,  be  the  understanding  at 
the  time  of  the  bystanders  who  witnessed  the 
transaction  and  the  facts  on  which  the  im- 
pression of  these  persons  were  founded.'* 
After  further  discussion  he  concludes:  "These, 
we  think,  were  all  matters  properly  belong- 
ing to  the  Jury,  to  whom  they  should  have 
been  submitted,  with  instructions  that,  if 
they  collected  therefrom  that  the  defendant 
did  not  merely  mean  to  express  an  opin- 
ion, but  to  assert  positively  that  the  negro 
was  sound,  and  that  bidders  should,  upon 
the  faith  of  that  assertion,  bid  for  the  negro 
as  sound,  then  it  would  amount  to 'a  war- 
ranty, otherwise  not'*  The  same  principle 
was  stated  and  applied  in  Wrenn  v.  Morgan, 
148  N.  C.  101,  61  S.  B.  641,  and  Harris  v. 
Cannady.  149  N.  0.  81.  62  S.  B.  771,  with 
a  full  citation  of  the  cases  in  this  court, 
and  the  rule  was  thus  formulated  by  Justice 
Hoke:  "It  is  accepted  law  that,  to  hold  a 
bargainor  in  a  sale  responsible  for  a  war- 
ranty, it  is  not  necessary  that  this  should  be 
given  in  express  terms,  but  that  an  affirma- 
tion of  a  material  fact  made  by  a  seller  at 
the  time  of  the  sale  and  as  an  inducement 
thereto  and  accepted  and  relied  on  by  the 
buyer  will  amount  to  a  warranty.  Tiffany 
on  Sales,  162."  We  fbid  in  Tiffany  on  Sales, 
at  p.  162,  a  statement  of  the  rule  apparently 


corresponding  with  that  adopted  by  this 
court:  "No  form  of  words  is  necessary  to  cre- 
ate a  warranty.  Whether  the  words  amount 
to  a  warranty  is  a  question  of  the  inten- 
tion of  the  parties.  The  affirmation  of  a 
fact  made  by  the  seller  as  an  inducement  .to 
the  sale,  if  the  buyer  relies  upon  it,  will 
amount  to  a  warranty.  A  statement  of  opin- 
ion or  a  mere  commendatory  expression  will 
not.  Whether  a  statement  is  an  affirmation 
of  fact,  or  whether  it  is  simply  a  statement 
of  opinion  or  a  commendatory  expression, 
often  depends  on  the  nature  of  the  sale  and 
the  circumstances  of  the  case." 

[3]  Applying  the  principle  as  thus  gathered 
from  the  authorities,  the  court  erred  in  not 
submitting  the  case  to  the  Jury  to  find  the 
facts  and  to  pass  upon  the  question  of  war- 
ranty. The  language  of  the  parties,  as  used 
at  the  time  of  the  transaction,  is  quite  as 
strong  to  show  a  warranty  as  any  to  be 
found  in  the  cases. we  have  dted.  The  de- 
fendant was  a  dealer  in  horses,  and  by  the 
testimony  as  we  now  have  it  he,  at  least, 
affirmed  that  the  horse  he  sold  to  the  plain- 
tiff was  of  the  description  he  wan^ted — kind 
and  gentle  in  harness,  and  so  well  broken 
that  even  a  lady  could  drive  him  with  safe- 
ty. The  plaintiff  says  that  he  relied  upon 
that  representation  and  bought  the  horse  be- 
lieving it  to  be  true,  and  being  induced  there- 
by to  buy.  The  Jury  must  decide  whether  it 
was  intended  and  accepted  as  a  warranty, 
and  also,  upon  the  evidence,  whether  there 
has  been  a  breach  thereof;  there  being  evi- 
dence of  a  breach  for  them  to  consider. 

We  have  so  recently  discussed  the  law  in 
regard  to  the  question  as  to  the  deceit  that 
it  will  be  sufficient  merely  to  refer  to  the 
case.  Whitmire  v.  Heath,  155  N.  C.  804,  71 
S.  B.  813.  We  have  also  recently  consid- 
ered very  fully  all  the  questions  now  pre« 
sented — deceit  and  warranty — in  Halton  v. 
Robertson,  156  N.  G.  215,  72  S.  B.  816.  See^ 
also,  Unitype  Co.  v.  Aschraft,  155  N.  C.  63, 
71  S.  B.  61.  The  case  of  Allen  v.  Truesd^l, 
185  Mass,  75,  Is  much  like  this  one.  It 
was  there  held  that  if  a  person  buys  a  horse 
in  reliance  upon  a  false  representation  by 
the  seller  that  the  horse  is  safe  and  not 
afraid  of  the  cars,  and  is  injured  by  reason 
of  the  horse  being  frightened  by  the  cars 
and  running,  he  may  maintain  an  action 
against  the  seller  for  such  injuries;  and  the 
facts  that  the  accid^it  did  not  occur  until 
five  weeks  after  the  sale,  during  which  time 
the  horse  had  been  driven  safely  on  several 
occasions,  and  that;  the  horse,  after  beipg 
frightened,  ran  three-fourths  of  a  mile,  and 
then  turned  from  the  highway  towards  a 
place  where  it  had  been  accpstomed  to  stand, 
and  in  doing  so  overturned  the  vehicle  in 
which  the  buyer  was  riding,  are  not  as  mat- 
ter of  law  conclusive  that  the  vice  of  the 
horse  did  not  cause  the  injury,  but  are  for 
the  Jury,  citing  Langridge  v.  Levy,  2  Meea.  & 
Wlls.  (Bxch.)  519.    More  to  the  point,  upon 
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facts  somewhat  similar  to  those  in  this  case, 
Is  Smith  V.  Green,  L,  R.  (1875-6)  1  C.  P. 
Div.  92. 

The  question  of  damages  is  also  discussed 
In  Robertson  v.  Halton,  supra. 

The  nonsuit  is  set  aside,  and  a  new  trial 
ordered. 

New  trial. 


(158  N.  0.  264) 

SPENCER  y.  FISHER. 

(Supreme  Gonrt  of  North  Carolina.     Feb.  28, 

1912.) 

Intoxicating  Liquobs  (§  306*) —Illegal 
Sale,  or  Liquob  to  Minors— Civil  Action 
—Complaint— Requisites. 

A  complaint  in  an  action  under  Reyisal 
1905,  S  3525,  for  exemplary  damages  for  the 
aale  of  liquor  to  a  minor  in  violation  of  sec- 
tion 3524,  which  fails  to  allege  that  the  minor 
was  unmarried,  as  required  by  section  3524,  is 
fatally  defective,  and,  in  the  absence  of  a  re- 
quest for  leave  to  amend  the  complaint,  the 
trial  court  ma^  dismiss  the  action. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Gent  Dig.  Si  441,  442;    Dec.  Dig.  § 

soe.*] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; EL  A.  Foushee,  Judge.' 

Action  by  Laura  Spencer  against  John  H. 
Fisher.  From  a  judgment  of  dismissal,  plain- 
tiff appeals.    Affirmed. 

W.  D.  Mclver,  for  appellant  Guion  & 
Guion,  for  appellee. 

CLARK,  G.  J.  This  Is  an  action  by  Laura 
Spencer,  the  mother  of  Carl  Spencer,  against 
a  banking  company  and  Fisher,  its  cashier. 
The  complaint  alleges:  That  Carl  Spencer, 
the  son  of  the  plaintiff,  who  is  a  widow,  is 
a  minor  17  years  of  age,  and  that  in  April, 
1911,  a  wholesale  whisky  dealer  in  Rich- 
mond, Va.,  shipped  nine  eases  of  whisky  to 
New  Bern,  N.  C,  consigned  to  "order  of  the 
shipper,*'  and  that  said  shipper  forwarded 
bills  of  lading,  one  for  each  case,  to  the  de- 
fendant bank,  with  sight  draft  attached, 
with  the  request  to  "notify  Carl  Spencer." 
That  the  defendant,  Fisher,  was  notified  by 
the  uncle  of  said  Carl  that  he  was  a  minor, 
and  said  uncle  forbade  the  delivery  to  him 
of  said  bills  of  lading,  but  that  notwith- 
standing, upon  payment  by  said  Carl  of  said 
drafts,  Fisher  delivered  to  him  said  bills  of 
lading,  "whereby  the  title  to  the  whisky 
passed  to  the  said  Carl  Spencer." 

The  complaint  avers  that  this  was  a  sale 
of  the  whisky  to  said  Carl  Spencer  in  viola- 
tipn  of  Revisal,  |  3524,  and  this  action  is 
brought  to  recover  exemplary  damages  under 
Rev.  §  3525.  The  court  sustained  the  demur- 
rer that  "the  complaint  did  not  state  a  cause 
of  action,"  and  dismissed  the  action. 

The  complaint  fails  to  aver  that  Carl 
Spencer  was  "an  unmarried  person,"  as  re- 
quired by  Rev.  §  3524,  and  hence  the  judg- 
ment dismissing  the  action  must  be  affirm- 


ed.   The  court,  it  ia  true,  might  have  allow- 
ed an  amendment  in  this  respect  in  its  dis- 
cretion, but  it  seems  that  It  was  not  asked 
for. 
Action  dismissed. 


(158  N.  C.  587) 

MINTON  V.  HUGHES. 

(Supreme  Court  of  North  Carolina.    Feb.  28, 

1912.) 

Judgment    (§§   143,   145*)—Default— Vaca- 
tion—Gbounds. 

To  entitle  defendant  to  vacation  of  a  de- 
fault judgment,  existence  of  a  meritorious  de- 
fense as  well  as  excuse  for  the  neglect  to  de- 
fend is  required. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  §§  269-295;   Dec  Dig.  »  143,  145.*} 

Appeal  from  Superior  Court,  Hertford 
County;    Justice,  Judge. 

Action  by  D.  L.  Minton  against  J.  8. 
Hughes.  Judgment  refusing  to  set  aside  a 
judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

Winston  &  Matthews,  for  appellant  John 
E.  Vann  and  Winbome  &  Winborne,  for  ap- 
pellee. 

PER  CURIAM.  The  court  is  of  opinion 
in  this  case  that  it  is  unnecessary  to  con- 
sider the  question  of  excusable  neglect  for 
which  his  honor  declined  to  set  aside  the 
Judgment  In  the  court  below.  Not  only 
must  the  defendant  show  excusable  neglect 
as  defined  by  many  decisions  of  this  court, 
but  he  must  also  show  that  he  has  meritori- 
ous defense.  Norton  v.  McLaurin,  125  N.  O. 
189,  34  S.  E.  269;  Turner  v.  Machine  Com- 
pany, 133  N.  C.  384,  45  S.  B.  781. 

Upon  consideration  of  this  feature  of  the 
case,  we  are  of  the  opinion  that  defendant's 
petition  and  affidavits  show  no  derense  to 
the  action  which  could  avail  him  in  law. 
Pharr  v.  Russell,  42  N.  C.  222. 

Affirmed. 


a58  N.  C.  US) 

SPRING  GREEN  CHURCH  et  aL  t.  THORN- 
TON et  aL 

(Supreme  Court  of  North  Carolina.     Feb.  21, 

1912.) 

1.  Religious  Societies  (§  20*)  —  School 
Pkopebty— Uses  for  Which  held— Deed 
OF  Trust— **Otheb  Purpose." 

A  religious  association  known  as  "Shlloh 
Association'*  purchased  land  and  established  a 
school  called  "Shiloh  Institute,"  the  deed  for 
the  property  being  executed  to  trustees  ap- 
pointed by  the  association,  and  reciting  that 
It  was  upon  trust  to  hold  such  property  for  the 
purpose  of  establishing  and  maintaining  a 
school  of  general  learning  and  for  any  other 
proper  and  legal  purpose  which  the  association 
might  deem  best,  and  giving  the  trustees  pow- 
er to  sell  or  mortgage  the  property  whenever 
requested  by  the  association.  Fefd,  that  the 
"other  proper  and  legal  purpose"  should  be 
construed  as  of  the  same  general  nature  and 
kind  as  the  main  object  of  a  school,  and  that 
the  right  to  sell  or  mortgage  meant  a  sale  or 
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mortgage  in  furtherance  of  the  trast  to  main- 
tain a  BchooL 

[Ed.  Note.— For  other  cases,  see  Religious 
Societies,  Cent  Dig.  iS  130-143;  Dec  Dig.  | 
20.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  6070-«102;  voL  8.  pp.  7741-7743.] 

2.  Tbustb  (t  69*)— Reyocation. 

Where  a  religious  association  formed  of 
seyeral  churches  purchased  land  to  be  held  by 
trustees  for  the  purpose  of  establishing  and 
maintaining  a  school,  with  power  to  sell  or 
mortgage,  was  thereafter  Joined  by  other 
churches,  and  had  the  school  incorporated  by 
Priy.  Laws  1891,  c  321,  the  property  to  be 
held  by  trustees  for  the  same  purpose,  and 
the  association  having  the  right  under  Priyate 
Laws  1903,  c.  49,  to  appoint  the  trustees,  the 
association  could  not  abolish  the  trust. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent.  Dig.  S§  78-81;   Dec  Dig.  |  59.*] 

8.  PABTmoN  (I  13*)— Peopkbtt  Subjsot  to 

PABTITION— COTBNANCY. 

A  religious  association  formed  by  a  num- 
ber of  churches  purchased  land,  the  deed  to 
which  was  executed  to  trustees  appointed  by 
the  association  upon  trust  to  hold  the  property 
for  the  purpose  of  establishing  a  school  and 
for  any  other  legal  purpose  which  it  might 
deem  suitable,  with  power  to  sell  or  mortgage 
on  request  of  the  association.  Priv.  Laws  1891, 
c  321,  incorporated  the  school,  and  made  the 
trustees  a  body  corporate  to  hold  the  property 
for  the  same  purpose.  Other  churches  joined 
the  association  after  the  land  had  been  pur- 
chased. Held,  in  a  suit  by  three  of  the  unin- 
corporated churches  in  the  association  for  the 
sale  of  the  school  property  for  partition,  that, 
as  it  did  not  appear  what  sum  was  raised  by 
each  of  the  respective  churches  and  there  was 
no  basis  for  the  allegation  of  a  cotenancy  in 
the  property,  they  had  no  rights  in  the  prop- 
erty which  were  uie  subject  of  partition. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  S  36;   Dec  Dig.  S  13.*] 

4.   PABTinON    (IS    19,    32*)— COTENANTB— POB- 
8S88I0N-^-CE8TUI8    QUE  TBTJSTENT. 

Tenants  in  common  who  are  not  in  posses- 
sion cannot  procure  an  order  for  partition,  nor 
can  cestuis  que  trustent  compel  partition. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  U  60,  63,  83-86;  Dec  Dig.  St  19, 
32.  ♦] 

6.   CHABTTIKB     (t     47^V--ADiaNI8TBATION     BT 

CouBT— Stattjtobt  Pbovisions. 

On  disbandment  of  an  unincorporated  re- 
ligious association,  which  controlled  the  prop- 
erty of  an  incorporated  school  by  its  power  to 
elect  the  trustees  of  such  school,  uie  duty 
would  devolve  upon  the  court  in  case  it  was  a 
charity  to  provide  for  filling  vacancies  among 
the  trustees  as  thev  should  occur  so  that  the 
trust  might  not  fail,  as  prescribed  by  Revisal 
1906,  I  3923;  and,  if  not  a  charity,  then  it 
would  nave  the  same  duty  under  its  general 
equity  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Charities, 
Cent.  Dig.  f  85;   Dec  Dig.  $  47.*] 

Appeal  from  Superior  Court,  Warren  Coun- 
ty ;  Cline,  Judge. 

Action  for  partition  by  the  Spring  Green 
Cborch  and  others  against  Mansfield  Thorn- 
ton and  others.  Judgment  overmling  de- 
fendants' demurrer,  and  they  appeaL  Action 
dismlsaed. 

Tasker  Polk,  Andrew  J.  Harris,  and  Thos. 
M.  Pitman,  for  appellants.  T.  T.  Hicks,  for 
appellees. 


CLARK,  C.  J.  In  1871  a  voluntary  asso- 
ciation known  as  "Shiloh  Association**  was 
formed  by  several  missionary  Baptist  church- 
es for  colored  people.  In  1883  the  associa- 
tion purchased  land  for  $2,500,  and  estab- 
lished a  school  called  "Shiloh  Institute." 
Considerable  additional  money  from  individ- 
uals and  from  the  churches  composing  the 
association  has  since  been  raised  by  dona- 
tions from  time  to  time  and  put  in  improve- 
ments and  repairs  upon  said  property.  The 
deed  for  the  property  when  purchased  was 
executed  to  certain  trustees  appointed  by  said 
association,  and  recited  "upon  the  trust  that 
they,  the  said  parties  of  the  second  part,  and 
their  successors  in  the  said  office  of  trustee 
aforesaid  duly  qualified  and  appointed  by 
the  said  association,  shall  hold  the  said 
property  herein  conveyed  for  said  association 
to  be  used  under  the  direction  and  manage- 
ment of  the  said  parties  of  the  second  part 
as  trustees*  aforesaid  and  their  successors, 
for  the  purpose  of  establishing  and  maintain- 
ing a  school  of  general  learning,  and  for 
any  other  proper  and  legal  purpose  which 
the  association  may  deem  best  and  the  said 
parties  of  the  second  part  and  their  succes- 
sors to  have  the  right  and  privilege  of  selling 
and  mortgaging  the  property  herein  con- 
veyed, whenever  they  are  required  and  re- 
quested to  do  so  by  the  association."  Said 
"Shiloh  Institute"  was  incorporated  (Priv. 
Laws  1891,  c.  821),  which  created  said  trus- 
tees a  body  politic  and  corporate  and  speci- 
fied that  Ihey  are  to  "have  and  to  hold  the 
buildings,  grounds  and  all  appurtenances  em- 
braced in  the  deed."  This  act  was  amended 
(Private  Laws  1903,  c.  49)  by  increasing 
the  number  of  trustees  to  nine,  and  by  pro- 
viding that  three  of  these  were  to  be  elected 
by  the  "Shiloh  Association"  every  year,  and 
they  liave  been  so  elected  ever  since.  The 
number  of  churches  belonging  to  the  asso- 
ciation has  increased  to  68,  several  of  which 
were  not  members  of  the  association  in  1888. 
In  Kerr  v.  Hicks,  154  N.  C.  265,  70  S.  B. 
468,  83  L.  R.  A.  (N.  S.)  529,  the  court  held 
that  such  trustees  elected  by  the  churches 
present  at  a  meeting  held  at  the  regular 
time  and  place  duly  designated  by  the  last 
regular  meeting  were  the  duly  elected  trus- 
tees under  the  terms  of  the  constitution  of 
this  association,  and  not  those  elected  at  a 
meeting  held  at  a  time  and  place  not  so  au- 
thorized, though  in  the  latter  meeting  a  ma* 
Jority  of  the  churches  were  represented,  while 
at  the  regular  meeting  there  was  a  minority 
of  the  whole  number  represented. 

[1, 2]  This  is  a  proceeding  by  three  of  the 
churches  in  said  association  asking  for  a  sale 
of  the  property  for  partition.  The  other  al- 
leged cotenants  are  not  made  luirties.  This 
misconceives  the  nature  of  the  tenure  of  the 
property  which  as  specifically  recited  in  the 
terms  of  the  deed  above  set  out  is  that  the 
property  is  to  be  held  by  said  trustees  and 
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their  successors  "for  the  purpose  of  estab- 1 
lishing  and  maintaining  a  school  of  general 
learning  and  for'  any  other  proper  and  legal 
purpose  which  the  association  may  deem 
best"  The  "other  proper  and  legal  purpose" 
it  would  seem  should  be  construed  as  "of 
the  same  general  nature  and  kind"  as  the 
main  trust  recited.  It  is  true  that  the  trus- 
tees hare  the  "right  and  privilege  of  selling 
and  mortgaging  the  property  herein  conveyed 
whenever  they  are  required  and  requested  to 
do  so  by  the  association."  This  also  means 
in  pursuance  and  furtherance  of  the  trust  to 
maintain  a  school  of  general  learning.  If, 
however,  the  association  can  change  the  gen- 
eral nature  of  the  trust,  this  could  be  done 
only  by  a  majority  vote  at  a  regular  meeting, 
and  the  complaint  does  not  aver  this.  Kerr  v. 
Hicks,  supra.  It  could  not  abolish  the  trust, 
to  which  others  have  contributed  funds. 

[3]  Under  the  acts  of  incorporation  of  the 
Institute  procured  by  the  association,  the 
powers  of  the  latter  are  limited  to  the  elec- 
tion of  the  trustees  from  time  to  time  as 
therein  specified.  In  effect,  the  association 
raised  a  fund  with  which  it  purchased  prop- 
erty and  appropriated  it  to  be  held  by  trus- 
tees to  maintain  and  establish  a  school  of 
geneial  learning.  The  unincorporated  asso- 
ciation held  no  actual  property  interest  there- 
in, and  can  exercise  ho  other  control  over 
it  than  through  the  medium  of  the  election 
of  the  trustees,  who  are  to  manage  dald 
trust.  If  through  such  trustees  the  associa- 
tion should  procure  the  sale  of  the  property, 
how  it  could  apply  the  pjroceeds  might  then 
come  up  for  adjudication.  But  no  individual 
<^urch  can  ask  the  courts  to  order  a  sale  for 
partition.  The  individual  churches  are  not 
incorporated,  and  have  no  rights  in  the  prop- 
erty which  are  the  subject  of  partition  among 
them.  It  does  not  appear  what  sum  was 
raised  by  each  of  the  respective  churches, 
and  there  is  no  basis  for  the  allegation  of  a 
cotenancy  by  the  several  churches  in  the 
property.  Certainly  one  or  more  of  the 
churches  cannot  at  will  defeat  the  action  of 
the  association  by  calling  for  a  sale  and  di- 
vision of  the  property.  That  would  destroy 
the  trust 

[41  If  the  individual  churches  were  tenants 
in  common,  they  could  not  procure  an  order 
for  partition,  for  they  are  not  In  possession. 
Drew  V.  Clemmons,  55  N.  C.  814;  Wood  v. 
Sugg,  91  N.  0.  93,  49  Am.  Rep.  639;  Osborne 
V.  Mull,  91  N.  O.  207.  Even  if  the  Individual 
churches  should  be  held  the  cestuis  que 
tmstent,  that  would  not  entitle  them  to  com- 
pel partition.  Nichols  v.  Nichols,  28  Vt  228, 
07  Am.  Dec.  712;  30  C^c.  190,  $  8,  and  notes. 
There  is  no  analogy  to  the  sale  of  a  mill  for 
partition  because  of  the  inherent  difficulties 
of  the  cotenants  operating  it  "turn  about" 
Holmes  v.  Holmes,  55  N.  G.  336.  In  that 
case  there  was  no  trust,  and  the  property 
was  run  for  the  division  of  the  profits  among 


the  cotenantSy  Nor  is  the  case  analogous  to 
the  division  of  church  property  upon  a  divi- 
sion of  the  church^  Smith  v.  Swormstedt, 
16  How.  288,  14  L.  Ed.  942 ;  Diocese  v.  Dio- 
cese, 102  N.  G.  447,  9  S.  £.  310,  3  U  R.  A. 
626.  Here  the  property  is  held  by  incorpo- 
rated trustees,  and  the  association  is  not  the 
beneficiary  of  the  trust  which  is  for  the 
benefit  of  the  colored  youth,  but  occupies  the 
position  of  supervising  the  trust  through  its 
power  to  elect  the  trustees,  and  there  has 
been  no  division  of  the  association  calling 
for  a  division  of  the  trustees  to  the  re- 
spective fragments  of  a  former  association. 

[5]  If  the  association  Itself  should  dis- 
band, the  duty  would  devolve  upon  the 
courts,  under  Rev.  3923,  to  provide,  if  this 
ts  charity  (and  if  not  then  under  the  gen- 
eral equity  jurisdiction  of  the  courts),  for 
filling  vacancies  among  the  trustees  as  they 
shall  occur  from  time  to  time  so  that  the 
trust  may  not  fall.  Or  the  General  As* 
sembly  might,  in  such  case,  amend  the  act 
of  1903,  which  provides  for  the  method  of 
electing  trustees. 

The  demurrer  that  the  complaint  does 
not  state  a  cause  of  action  should  have  been 
sustained. 

Action  dismissed. 


OfiS  N.  C.  689) 
STATE  V.  WILSON. 

(Supreme  Court  of  North  Garolina.    Feb.  21, 

1912.) 

1.  HoMTCiDB   (t  158*)— Admission  of  E5vi- 

DENCE. 

Evidence  of  a  remark  made  to  accused 
about  three  days  before  the  homicide  and  of 
her  threats  against  decedent  made  in  reply 
thereto  was  admissible. 

[Ed.  Note.^For  other'  cases,  see  Homicide, 
Cent.  Dig.  ||  293-296;   Dec.  Dig.  $  168.*] 

2.  WiTNESSKS  (§  274?)— Evidence— Chakac- 
TER  OF  Accused  —  C^oss- Examination  or 
Witnesses. 

Witnesses  testifying  to  the  good  charac* 
ter  of  female  accused  may  be  asked  on  cross- 
examination  as  to  accused's  reputation  as  to 
chastity,  but  questions  as  to  specific  acts  of 
unchastity  are  not  permissible,  so  that  such 
witnesses  were  properly  asked  on  the  cross-ex- 
amination whether  it  was  not  a  fact  that  they 
had  heard  people  say  that  accused  was  a  pros- 
titute. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  965,  906;   Dec.  Dig.  |  274.*] 

3.  Criminal  Law  (8  1169*)— Appealt— Harm- 
less Error— Admission  of  Evidence. 

A  witness  testifying  to  the  good  character 
of  accused  was  asked  6n  cross-examination 
whether  he  had  not  heard  people  say  that  ac- 
cused was  a  prostitute,  and  stated  that  he  had 
heard  talk  of  it,  but  that  her  character  was 
about  as  good  as  the  average  negro,  and  anoth- 
er witness  stated  in  reply  to  a  question  as  to 
whether  he  had  not  frequently  heard  such  talk 
that  he  had  beard  a  few  times  that  accused 
was  a  prostitute.  Held,  that  the  answers,  if 
technically  improper,  could  not  have  prejudiced 
accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  3137-3143;  Dec.  Dig.  | 
1169.*] 
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4.  Criminal  IjAW   (%  1163*)— Appeal— Bub- 
den  OF  SnowiNO  Ebrob. 

It  must  be  shown  on  appeal  that  any  er- 
ror committed  at  trial  could  have  reasonably 
affected  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  IS  3090-8099;  Dec.  Dig.  | 
1168.*3 

6.  Criminal   Law    (S   547*)  —  Bvidencb   at 

Former  ITrtal 

Hevisal  1905,  f  8205,  provides  that  all  ex- 
an^inations  taken  pursuant  to  the  chapter  shall 
be  certified  by  the  examining  magistrate  to  the 
court  at  which  the  witness  is  bound  to  appear, 
and  such  examination  may  be  used  as  evidence 
on  accused's  trial,  if  he  were  present  at  the 
taking  thereof,  and  had  opportunity  to  cross- 
examine,  the  deposing  witness,  if  such  wit- 
ness be  dead,  disabled,  etc  Accused  was  first 
arrested  for  assault  and  tried  before  decedent*s 
death,  and  the  examining  justice  reduced  dece- 
dent's testimony  to  writing  and  had  it  signed  < 
by  him  and  delivered  to  tne  justice,  who  con- 
ducted accused's  preliminary  trial  for  murder, 
with  directions  to  have  It  forwarded  to  the 
superior  court  for  use  in  accused's  trial  for 
murder,  and  It  was  identified  at  trial  by  the 
justice  who  took  it.  Beld,  that  there  was  a 
sufficient  compliance  with  the  statute. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1237-1246;  Dec  Dig.  | 
547.*] 

6.  Cbiminal  Law   (t  728*)— Tbial— Excep« 
noNS— TiMB  or  Taking. 

An  exception  to  improper  argument  must 
be  taken  when  the  argument  is  made,  and  is 
waived  if  not  taken  until  the  case  i«  settled. 

[Bid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1689;  Dec.  Dig.  §  728.  ♦] 

7.  Cbiminal  Law  (§  730*)— Tbial— Impbopbb 
Abgument^— Cubing  Impbopbiety. 

Improper  remarks  by  the  state's  attorney 
in  argument  to  the  effect  that  accused  was  a 
bad  woman,  and  that  people  were  afraid  to  tes- 
tify against  her,  was  cured  by  the  trial  court's 
statement,  on  objection  being  made,  that  the 
state's  attorney  oould  only  argue  the  evidence, 
and  that  he  recalled  no  evidence  that  the  {peo- 
ple were  afraid  to  testify  against  accused,  and 
that  the  jury  should  disregard  the  statement. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  1693;  Dec  Dig.  S  730.*] 

&  Criminal  Law  (§  1178*) —Appeal  — As- 
sign mento  OF  Erbobt— Bbibt. 

Under  Supreme  Court  rule  34  (140  N.  O. 
666,  66  S.  E.  IX ),  assignments  of  error  not  ap- 
pearing in  accused's  brief  are  abandoned. 

[Ed.  Note.— For  otner  cases,  see  Criminal 
Law,  $1  3011-3013;  Dec  Dig.  $  1178.*] 

Appeal  from  Superior  Court,  Camden 
€ouiit7;    Cline,  Judge. 

Mary  Aim  Wilson  was  convicted  of  sec- 
ond-degree murder,  and  she  appeals.  Af- 
firmed. 

W.  H.  Bond  and  B.  F.  Aydlett,  for  ap- 
pellant The  Attorney  (general  and  T.  H. 
Calvert,  for  the  State. 

CLARK,  C.  J.  [1]  The  prisoner  was  con- 
victed of  murder  in  the  second  degree.  It 
was  in  evidence  that  about  three  days  before 
the  homicide  a  remark  was  made  to  the  pris- 
oner, in  response  to  which  she  made  threats. 
The  evidence  of  such  threats  was  competent 
State  V.  McKay,  150  N.  C.  813,  63  S.  E.  1059; 


State  V.  Stratford,  149  N.  C.  483,  62  S.  E. 
882.  Evidence  of  the  remark  made  to  the 
prisoner  which  brought  out  the  threat  was 
admissible  so  far  as  it  was  connected  with 
the  threat.    State  v.  WUllams,  68  N.  C.  60. 

[2]  Two  witnesses  for  the  prisoner  testi- 
fied that  her  reputation  was  good  or  very 
good.  On  cross-examination  they  were  al- 
lowed to  testify  as  to  the  general  reputation 
of  the  prisoner  as  to  a  particular  trait  of 
character.  In  State  v.  Halrston,  121  N.  0. 
582,  28  S.  E.  493,  the  court  said:  "A  party 
introducing  a  witness  as  to  character  can 
only  prove  the  general  character  of  the 
person  asked  about  The  witness  of  his  own 
motion  may  say  In  what  respect  It  is  good 
or  bad.  He  may.  have  to  do  this  in  Justice 
to  himself— in  other  words,  to  tell  the  truth. 
As,  for  instance,  if  the  party  spoken  of  had 
a  general  bad  character  for  other  things,  the 
witness  could  not  truthfully  say  it  was  bad, 
nor  that  it  was  good,  without  qualification, 
or  the  opposite  party  may,  on  cross-exam- 
ination, test  the  witness  by  asking  him  as  to 
what  it  is  bad  for,  what  it  is  good  for,"  etc. 
Bad  repute  as  to  chastity  may  be  shown,  bat 
not  specific  acts  of  unchastity.  State  r. 
Efler,  85  N.  C.  586.  In  the  present  case  the 
witness  Morris  was  asked  on  cross-examina- 
tion, "Is  it  not  a  fact  that  you  heard  people 
say  she  was  a  prostitute?^  to  which  he  re- 
plied, "Have  heard  talk  of  it,  but  her  char- 
action  is  about  as  good  as  the  average  ne- 
gro.** The  other  witness,  having  said  her 
character  was  good,  was  asked  on  cross-ex- 
amination, "Have  you  not  heard  it  frequent- 
ly said  that  she  was  a  common  woman  and 
a  prostitute?*'  to  which  he  replied,  "Have 
heard  it  but  not  frequently;  heard  it  some 
few  times."  We  do  not  think  these  excep- 
tions can  be  sustained.  The  answers  were 
not  prejudicial,  and  indeed  were  not  excepted 
to.  These  questions  come  fairly  within  the 
rule  in  State  v.  Halrston,  supra,  which  al- 
lows a  cross-examination  as  to  reputation  of 
a  particular  trait,  but  not  as  to  reputation 
of  particular  acts,  which  the  state  did  not 
ask  and  which  the  replies  do  not  give. 

[3]  If  the  reply  could  be  held  technically 
improper,  we  cannot  see  that  it  was  prejudi- 
cial, or  could  have  affected  the  verdict  and 
in  such  cases  the  tendency  of  all  courts  is 
against  giving  a  new  triaL 

[4]  It  should  reasonably  appear  that  an 
error,  if  any,  would  have  reasonably  affected 
the  result  Dr.  Sawyer,  a  witness  of  the 
state,  was  asked  the  following:  "If  a  person 
were  suffering  ftom  heart  trouble,  would 
the  chance  of  a  fatal  result  by  reason  of 
such  disease  be  increased  or  diminished  from 
a  shock  such  as  you  saw  Jim  Morrisette  was 
suffering  from  when  you  visited  him?**  The 
question  objected  to  was  based  upon  condi- 
tions of  heart  trouble  about  which  the  pris- 
oner and  her  witnesses  had  testified,  and 
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the  shock  which  the  witness  himself  had 
observed  and  testified  to.  It  does  not  assume 
facts  not  in  evidence,  which  is  the  ground  of 
the  appellant's  exception. 

[5]  The  prisoner  was  first  arrested  on  the 
charge  of  an  assault,  and  was  tried  before 
the  death  of  the  deceased.  The  justice  of 
the  peace  reduced  the  testimony  of  the  de- 
ceased at  such  trial  to  writing,  and  it  was 
signed  by  the  deceased.  It  was  in  evidence 
that  this  paper. was  delivered  to  the  other 
justice  of  the  peace  on  the  preliminary  trial 
before  him  of  the  prisoner  for  murder,  with 
directions  to  deliver  to  the  derk  of  the  su- 
perior court,  and  on  the  trial  in  the  superior 
court  the  paper  was  identified  by  J.  E. 
Cook,  the  justice  of  the  peace  who  took  down 
the  evidence  on  the  first  trial.  This  was  a 
suf^cient  compliance  with  Rev.  §  3205.  State 
V.  Wilson,  24  Kan.  189,  36  Am.  Rep.  257; 
Hart  T.  State,  15  Tex.  App.  202,  49  Am.  Rep. 
188. 

Assistant  counsel  for  the  state  in  his  argu- 
ment commented  upon  the  character  of  the 
prisoner,  saying  that  she  was  a  bad  woman, 
and  that  people  w^e  afraid  to  testify  against 
her.  Upon  objection  by  the  prisoner,  the 
court  told  counsel  he  could  only  argue  the 
testimony  to  the  jury,  and  that  he  recalled 
no  evidence  about  people  being  afraid  to  tes- 
tify against  her,  and  withdrew  the  remark 
from  the  jury,  and  directed  them  not  to  con- 
sider such  statement. 

[S]  It  appears  that  no  exception  was  noted 
at  the  time,  but  the  court  permitted  an  ex- 
ception to  be  made  In  stating  the  case.  ThU 
was  too  late.  An  exception  not  taken  at  the 
time  is  waived,  and  the  judge  should  not 
permit  it  to  be  made  afterwards  in  settling 
the  case.    2  Cyc  714. 

[7]  Besides,  the  objectionable  remark  of 
counsel  was  cured  by  the  ruling  of  the  court 
and  the  instruction  to  the  jury  to  disregard 
it.  State  V.  Peterson,  149  N.  G.  533,  63  S.  K 
87;   4  A.  &  E.  Enc.  450. 

[8]  The  other  assignments  of  error  do  not 
appear  in  the  brief  of  counsel  for  the  pris- 
oner, and  are  held  to  be  abandoned.  Rule 
34  (140  N.  C.  666,  66  S.  B.  ix). 

No  error. 


(168  N.  C.  147) 

GREGORY  V.  PINNIX  et  aL 

(Supreme  Oourt  of  North  Garolina.     Feb.  21, 

1912.) 

1.  Partition  (§  56*)—Pleadiwo— Denial  or 
Cotenancy— "NoN  Tenent  Insimitu" 
A  denial  in  the  answer  in  partition  of  the 
allegatione  of  the  petition  tliat  petitioner  Is  a 
tenant  in  common  witli  defendant^  and  is  seised 
in  fee,  raised  an  issue  of  fact,  bemg  equivalent 
to  a  plea  of  non  tenent  insimul  by  which  de- 
fendant denies  that  he  and  plaintiff  are  ten- 
ants in  comlnon. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Big.  Si  100,  161;   Dec.  Dig.  S  56.*] 


2.  Pleading  (f  34*)— CoNSTBucmoN. 

Under  tlie  Code,  pleadings  should  be  lib- 
erally construed,  with  a  view  to  substantia) 
justice,  and  not  strictly  coustmed  against  the 
pleader  as  at  common  law. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §f  66-75;    Dec.  Dig.  $  34.*] 

3.  Judgment  (§  747* )— Effect  as  Estoppel— 

Since,  under  Revisal  1905,  S  2487,  only 
tenants  in  common  may  institute  partition  pro- 
ceedings, a  judgment  in  partition  worlu  an  es- 
toppel as  to  title. 

[Ed.  Note.^For  other  cases,  see  Judgment,. 
Dec.  Dig.  §  747.*] 

4.  Appeal  and  Ebkob  (J  960*)— Discretion 
OF  Trial  Court— Time  op  Filing  Plead- 
ings. 

The  action  of  the  trial  conrt  in  permitting 
answers  to  be  filed  which  had  been  stricken  by 
the  cleric  because  not  filed  in  time  is  not  re- 
•viewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §f  3825^833;  Dec.  Dig.  i 
960.«] 

Appeal  ftom  Superior  Court,  (Jamden  Coun> 
ty;  Cline,  Judge. 

Partition  proceedings  by  J.  W.  Gregory 
against  Hannah  C.  Pinniz  and  others.  From- 
an  order  setting  aside  an  order  of  sale  made 
by  the  clerk  and  directing  the  issues  of  fftct 
to  be  decided,  plaintiff  appeals.    Affirmed: 

This  is  a  proceeding  to  sell  lands  for  par- 
tltion,  heard  in  the  superior  court,  on  appeal 
from  the  clerk  of  Camden  county. 

The  petitioner  alleges,  among  other  things: 
"(1)  That  he  is  a  tenant  in  common,  \b 
seised  in  fee,  and  is  the  owner  of  the  fol- 
lowing described  lands,  lying  and  betng  in^ 
the  county  and  state  aforesaid,  situated  in 
the  jurisdiction  of  this  court  and  bounded 
as  follows:  ♦  ♦  ♦  <17)  That  the  inter- 
est of  your  petitioner  in  said  land  is  as  fol- 
lows: >*i/iso6-  (19)  That  the  interests  of 
the  defendants  are  as  follows:  Mrs.  Han- 
nah C.  Pinnix,  i*Viso«  undivided  Interest; 
N.  M.  Ferebee,  ***/is»«  undivided  interests 
That  plaintiff  is  advised,  believes,  and  al- 
leges that  John  J.  Old,  John  Hinton,  EUza- 
beth  Old,  Lovey  Grisham,  Louisa  Old,  Hol- 
lowell  Old,  Jr.,  James  Old,  the  persons  nam- 
ed in  count  2  as  heirs  at  law  of  HolloweU 
Old,  are  dead,  and  that  their  heirs  at  law 
Jointly  own  *2«/i2»«  of  said  property,  ▼!«.: 
That  the  heirs  at  law  of  John  J.  Old,  who- 
are  unknown  to  your  petitioner,  jointly  own 
Vi396*  That  the  heirs  at  law  or  devisees 
of  John  Hinton,  who  are,  as  your  petitioner 
is  informed  and  believes,  Mary  F.  Hinton, 
Sophia  L.  Sawyer,  whose  husband  is  Lee 
Sawyer,  Charles  L.  Hinton,  B.  V.  Hinton,. 
W.  E.  Hinton,  and  R.  L.  Hinton,  jointly 
own  «i/i206'  That  the  heirs  at  law  of 
Lovey  Grisham,  who  are  unknown  to  your 
petitioner,  jointly  own  Vi2o«*  That  the 
heirs  at  law  of  Hollowell  Old,  who  are  un- 
Imown  to  your  petitioner,  jointly  own. 
^^/i2o«*  That  the  heirs  at  law  of  Jamea 
Old,  who,  as  your  petitioner  is  informed  and 
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believes,  are  livltis  L.  Old,  L»ula  J.  Walker 
(whose  husband  Is  L.  B.  Walker),  James.  H. 
Old,  Eva  L.  Perebee  (whose  husband  Is  B. 
1).  Ferebee),  Daisey  B.  Brooke  (whose  hns- 
i^and  is  T.  L.  Brooke),  James  EI  Smith,  James 

E.  Old,  Edward  J.  Smith,  Mary  M.  Smith, 
Agnstns  C.  Smith,  Earl  Smith,  Roy  Smith, 

Hulda  F.  Smith  (whose  husband  is  

Smith),  and  Samuel  F.  Old,  jointly  own 
8i/ia96  thereof."  These  allegations  are  de- 
nied in  the  answers,  and.  In  addition  to  a 
denial,  the  defendants  allege  that,  if  the  pe- 
titioner had  a  deed  for  any  part  of  the 
land  described  in  the  petition,  he  owned  no 
beneficial  interest  therein,  but  held  the  title, 
if  any  he  had,  for  the  Richmond  Cedar 
Works. 

In  this  condition  of  the  pleadings  his  hon- 
or held  that  issues  of  fact  were  raised,  and 
directed  that  the  same  be  tried  before  a 
Jury,  to  which  the  petitioner  excepted.  His. 
honor  also  permitted  certain  answers  to  be 
filed,  which  had  been  stricken  out  by  the 
clerk,  because  not  filed  within  the  time  pre- 
scribed by  law,  and  the  petitioner  excepted. 
The  appeal  is  by  the  petitioner  from  the  or- 
der setting  aside  the  order  of  sale  made  by 
the  clerk,  and  directing  that  the  issues  of 
fact  be  passed  on. 

J.  O.  B.  Ehringhaus  and  G.  W.  Ward,  for 
appellant.    J.  K.  Wilson,  W.  A.  Worth,  B. 

F.  Aydlett,  and  J.  C.  Biggs,  for  appellees. 

ALLBN,  J.  [1]  The  ruling  of  his  honor 
that  the  denial  in  the  answer  of  the  allega- 
tion in  the  petition  that  the  petitioner  is  a 
tenant  in  common  with  the  defendants,  and 
is  seised  in  fee,  raises  an  issue  of  fact  would 
not  be  questioned,  but  for  certain  expres- 
sions in  several  of  our  decisions,  which  con- 
sidered without  reference  to  the  facts  in  the 
cases  and  the  history  of  proceedings  in  par- 
tition would  render  it  doubtful.  The  first 
of  these  cases  is  Purvis  v.  Wilson,  60  N.  O. 
23,  69  Am.  Dec.  773,  in  which  Pearson,  O. 
J.,  says  that  the  plea  by  the  defendant  in 
partition  of  non  tenent  insimul  is  the  plea 
of  sole  seisin,  and  that  this  raises  the  gen- 
eral issue,  and  this  is  followed  by  Wright 
V.  McGormick,  69  N.  0.  15,  in  which  the 
same  judge  says:  '*The  plea  of  'sole  seisin 
must  be  put  in  before  the  order  for  partition 
is  made,  otherwise  it  is  waived,  and  the  par- 
ties are  for  the  purposes  of  the  proceeding 
taken  to  be  seised  as  tenants  in  common." 
In  another  case — Huneycutt  v.  Brooks,  116 
N*  G.  792,  21  S.  B.  558— Furches,  J.,  says: 
*TlaintiflPs  allege  that  they  are  tenants  in 
common  with  defendants  in  said  lands.  The 
said  defendants  answer  and  deny  that  plain- 
tiffs are  the  owners  of  the  lands  mentioned 
in  their  complaint,  and  plead  'non  tenent 
insimul'  (sole  seisin  in  themselves),  which 
is  the  'general  issue'  in  a  proceeding  for  par- 
tition." And  in  Graves  ▼.  Barrett,  126  N. 
0.  269,  35  S.  B.  539,  the  present  Chief  Jus- 
tice makes  substantially  the  same  statement: 
"But  in  a  petition  for  partition  titla  la  not 


in  issue,  unless  the  defendants  put  it  in  Is- 
sue by  pleading  'sole  seisin.'"  In  Purvis  v. 
Wilson  and  in  Huneycutt  v.  Brooks  sole 
seisin  was  pleaded,  and  the  question  of  the 
effect  of  the  denial  of  the  allegation  that 
the  petitioner  and  the  defendant  were  ten- 
ants in  common  was  not  raised.  In  Wright 
V.  McCormick  it  does  not  api)ear  that  the 
defendant  denied  the  tenancy  in  common, 
and  in  Graves  v.  Barrett  there  was  no  plea 
of  sole  seisin,  and  the  court  approved  the 
proceeding  in  which  Issues  were  submitted 
to  the  jury  upon  a  denial  of  the  cotenancy. 
It  appears,  therefore,  that  the  ruling  of  his 
honor  is  not  in  conflict  with  the  decisions 
relied  on  by  the  petitioner,  and  the  api)ear- 
ance  of  conflict  doubtless  arose  by  treating 
the  plea  of  non  tenent  insimul  as  synony- 
mous with  the  plea  of  sole  seisin,  because 
it  is  more  comprehensive  and  Includes  it. 

In  2  Sellon's  Practice,  p.  814,  the  author 
says,  speaking  of  pleadings  in  partition:  "To 
the  declaration  there  can  be  no  plea  in  abate- 
ment, since  Stat.  8  &  9  W.  8,  c.  31,  f.  3. 
Nor  shall  the  writ  abate  by  the  death  of  the 
defendant  And,  if  he  pleads  in  bar,  he  can 
plead  no  other  plea  than  non  tenent  insimul, 
for  every  other  plea  in  bar  is  tantamount 
to  non  tenent  insimul,  upon  which  plea  is- 
sue may  be  taken,  and  the  parties  proceed 
to  trial  as  in  other  cases."  The  definition 
of  plea  non  tenent  insimul,  as  given  by 
Bouvier,  is:  "A  plea  to  an  action  in  parti- 
tion, by  which  the  defendant  denies  that 
he  holds  the  property  which  is  the  subject 
of  the  suit,  together  with  the  complainant 
or  plaintiff."  And  by  Black:  "A  plea  to 
an  action  in  partition,  by  which  the  defend- 
ant denies  that  he  and  the  plaintiff  are  joint 
tenants  of  the  estate  in  question."  The 
plea  is,  in  substance,  a  denial  of  the  tenancy  % 
in  common,  as  appears  from  the  following 
form:  "And  the  said  C.  D.  by  G.  H.,  his  at- 
torney, comes,  and  says  that  he  did  not  hold 
the  premises  in  said  petition  of  the  said  A. 
B.  set  forth,  together  with  the  said  A.  B.  at 
the  time  of  the  commencement  of  the  pro- 
ceedings in  this  cause,  as  alleged  in  said  pe- 
tition of  the  said  A.  B.;  and  of  this  he,  the 
said  O.  D.,  puts  himself  upon  the  country." 
TUUnghast  Forms,  625.  It  would  seem, 
therefore,  that' the  denial  of  the  cotenancy, 
while  not  technically  the  plea  of  "non  tenent 
insimul,"  is  substantially  the  same,  and  at 
this  day,  when  substance  is  not  sacrificed 
to  form,  would  be  held  to  permit  the  same 
defenses  under  it  if  the  question  was  to  be 
determined  at  common  law. 

[2]  The  construction  of  the  pleadings  is 
not,  however,  controlled  by  the  rules  of  the 
common  law,  but  by  the  code  system,  and  as 
was  said  in  Stokes  v.  Taylor,  104  N.  C.  395, 
10  S.  E.  566,  and  approved  in  Brewer  v. 
Wynne,  154  N.  C.  471,  70  S.  B.  948:  "The 
rule  of  the  common  law  was  that  every 
pleading  should  be  construed  strongly  against 
the  pleader.  The  code  system  is  just  the  re- 
Terse*    'In  the  construction  of  a  pleading  for 
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the  purpose  of  determining  Its  effect,  its  al- 
legations shall  be  liberally  construed,  with  a 
view  of  substantial  Justice  between  the  par- 
ties.'" The  difference  between  the  two  Is 
so  well  stated,  with  reference  to  the  plea 
under  consideration,  In  80  Cyc.  225,  in  an 
article  by  Mr.  Freeman,  the  editor  of  the 
American  Decisions  and  the  American  State 
Reports  and  the  author  of  a  treatise  on  Co- 
tenancy &  Partition:  "The  plea  of  non  ten- 
ent  inslmul  constituted  the  general  issue  In 
actions  of  partition  at  common  law.  Every 
allowable  plea  which  could  be  Interposed 
i^ounted  to  non  tenant  Insimul.  This  plea 
put  in  issue  all  the  material  allegations  of 
the  complaint,  and  seems  to  have  been  so 
adequate  as  to  authorise  defendant  to  place 
in  evidence  every  conceivable  fact  which,  if 
proved,  would  prevent  plaintiff's  recovery. 
Under  the  code  rules  of  pleading,  the  gen- 
eral issue  is  made  by  a  general  denial. 
Therefore  such  a  denial  or  any  form,  either 
of  allegation  or  of  denial,  which  necessarily 
negatives  the  idea  that  plaintiff  and  defend- 
ant were  cotenants  at  the  commencement  of 
the  action,  must  be  sufficient  where  the  only 
object  of  the  pleader  is  to  defeat  plaintiff's 
claim  to  partition,  and  anything  less  than 
this  must  be  insufficient.'*  The  rules  of  civ- 
il procedure  are  applicable  to  special  pro- 
ceediugs  (Rev.  f  710),  and  one  of  these  rules 
is  that  an  issue  arises  on  the  pleadings  when 
a  material  fact  is  maintained  by  one  party 
and  controverted  by  the  other  (Rev.  {  544). 

[3]  The  materiality  of  the  allegation  that 
the  petitioner  is  a  tenant  in  common  with 
the  defendant  is  apparent,  as  the  right  to 
institute  the  proceeding  for  partition  is  con- 
ferred only  ion  tenants  in  common  (Rev.  S 
24S7),  and  it  is  upon  this  ground  that  Judg- 
jnents  in  partition  are  held  to  estop  as  to 
the  title.  Armfield  v.  Moore,  44  N.  G.  164; 
Carter  v.  White,  134  N.  C.  474,  46  S,  B.  983, 
101  Am.  St  Rep.  853;  Buchanan  v.  Har- 
rington, 152  N.  C.  334,  67  S.  E.  747,  136  Am. 
St.  Rep.  828.  In  the  last  case  Justice  Man- 
ning says:  "We  apprehend,  however,  that 
whenever  plaintiff  alleges  himself  to  be  the 
owner  in  fee,  or  of  any  specified  estate,  or 
avers  any  otber  ultimate  fact  under  which 
he  is  entitled  to  relief,  it  becomes  the  duty 
of  the  defendant  either  to  concede  or  take 
issue  with  the  allegation  or  averment,  and 
that  the  Judgment  in  the  action  will  be  as 
conclusive  as  it  would  upon  a  like  issue  in 
any  other  action."  We  therefore  conclude 
that  his  honor  held  correctly  that  the  denial 
of  the  cotenancy  raised  an  issue  of  fact  for 
the  determioation  of  the  Jury. 

[4]  We  are  also  of  opinion  that  his  honor 
had  the  power  to  permit  the  answers  to  be 
filed,  and  that  the  exercise  of  his  discretion 
is  not  reviewable.  Faison  v.  Williams,  121 
N.  0.  152,  28  S.  B.  188.  In  this  case  the  court 
says:  "It  is  unnecessary  to  consider  wheth- 
er the  Judge  could  reverse  the  action  of  the 


clerk  in  refusing  leave  to  amend,  for  the  act 
of  1887,  c  276  (amending  section  255  of  the 
Code),  provides  that,  whenever  a  cause  is 
sent  up  to  the  Judge  for  any  ground  what- 
ever, the  'Judge  shall  have  Jurisdiction,'  and 
may  either  fully  determine  the  cause  him- 
self or  make  orders  therein  and  send  it  back 
to  be  proceeded  in  by  the  clerk." 

Upon  an  examination  of  the  record,  we 
find  no  error. 

Affirmed. 

(158  N.  C.  15S> 

GREGORY  V.  PINNIX  et  aL 

(Supreme  Court  of  North  Carolina.    Feb.  21» 

1912.) 

Appeal  from  Superior  Court,  CJamden  Coun- 
ty;  Cline,  Judge. 

Action  by  J.  N.  Gregory  against  Hannah  C. 
Pinnix  and  others.  From  a  ruling  favorable  to 
(lefendants,  plainti£F  appeals.    Affirmed. 

Ward  &  Thompson,  for  appellant.  J.  R. 
Wilson,  W.  A.  Worth,  B.  F.  Aydlett,  and  J. 
C.  Biggs,  for  appellees. 

ALLEN,  J.    The  decision  between  the  same 

Sarties  in  another  case  at  this  term  (73  S.  £• 
14)  is  controlling  in  this. 
Affirmed. 

(158  N.  G.  75> 

McCULLERS  v.  BOARD  OF  COM'RS  OF 
WAKE  COUNTX. 

(Supreme  Court  of  North  Carolina.     Febw  2U 

1912.) 

1.  Health  (t  7*)— County  Sufbbintkndents 
— Appointmbnt— PowKB— "Fail  to  Elect. '^ 
Laws  1911,  c.  62.  §  9,  which  provides  that, 
if  a  county  board  of  nealth  shall  '^ail  to  elect'^ 
a  county  superintendent  within  two  months  of 
the  time  fixed  for  soch  election,  the  secretary 
of  the  state  board  shall  appoint,  gives  the  pow- 
er of  appointment  to  the  state  secretary  when 
the  county  board  of  health  permits  the  office  to 
remain  vacant  for  the  two  months,  and  the 
state  secretarv  properly  made  an  appointment 
where  the  only  appointee  named  within  that 
time  by  the  coun^  board  declined  to  quali^; 
the  act  requiring  a  choosing  and  induction  inta 
office  of  the  superintendent  within  that  period. 

[Ed.  Note.— For  other  cases,  see  Healthy 
Cent.  Dig.  {  6;   Dec  T>i^.  S  7.*] 

2.   OfFICBBS     (S    80*)    —  COUITTT     BOABD     OF 

Health— Constitutional  Law. 

Laws  1911,  c.  62,  |  9,  which  provides  that 
county  boards  of  health  shall  be  composed  in 
part  of  the  chairman  of  the  county  commis- 
sioners, the  mayor,  and  superintendent  of 
schooliL  does  not  violate  Const,  art.  14,  {  7, 
which  forbids  the  holding  of  two  offices  by  one 
person  at  the  same  time  as  it  only  provides  the 
duties  of  such  boards  shall  be  performed  by 
such  persons  ez  officio. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent.  Dig.  !§  37-43;  Dec.  DigTj  30.*] 

3,  Health  (§  7*)— Couwty  Supebintendents 
—  Appointment  —  Nbcessitt  fob  Fixing 
Fees. 

'  Title  to  the  office  of  county  superintendent 
of  health  under  appointment  by  the  secretary 
of  the  state  board  of  health  under  Laws  1911, 
c.  62,  S  9,  is  not  affected  by  the  secretary's  fail- 
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are  to  fix  the  appointee's  fees  as  leqnind  by 
the  act. 

[Ed.  Note.— For  other  cases,  see  Health, 
Cent  Die.  |  6;  Dec  Dig.  |  7.*] 

4.  Mandamus  (S  3*)— When  Remedy  Lies— 

Quo  Wabbanto  as  Remedy. 

Mandamus,  and  not  quo  warranto,  is  the 
proper  remedy  to  compel  county  commissioners 
to  admit  plaintiff  to  the  office  of  county  super- 
intendent of  health,  where  no  other  person  has 
an  equitable  title  to  the  office. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  IS  8, 10-34;  Dec  Dig.  |  3.*] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;   Peebles,  Judge. 

Mandamus  by  J.  J.  L.  McCullers  against 
the  Board  of  Commissioners  of  Wake  Coun- 
ty. From  a  Judgment  dismissing  the  pro- 
ceedings, plaintiff  appeals.    Reversed. 

The  judgment  appealed  from  is  as  follows : 

**This  cause  coming  on  to  be  heard  by  me 
in  chambers  at  Raleigh  Thursday  and  Fri- 
day, November  23  and  24,  1911.  After  liear- 
ing  complaint,  answer,  affidavits,  and  argu- 
ment of  counsel  on  both  sides,  by  consent  of 
both  sides  I  took  the  papers  with  me  in  or- 
der to  give  the  matter  further  consideration. 
Having  given  the  matter  further  considera- 
tion, I  render  the  following  Judgment: 

*'(1)  I  find  and  hold  that  the  pleadings 
raise  no  issue  of  fact  requiring  the  Inter- 
vention of  a  Jury,  and  I  therefore  overrule 
the  defendant's  motion  for  a  trial  by  Jury. 
To  this  ruling  defendants  except 

*'(2)  I  find  that  the  facts  contained  in  sec- 
tions 1  to  8  of  complaint,  both  Included,  are 
true. 

"(3)  It  appearing  from  the  complaint  that 
the  county  board  of  health  was  organized  as 
is  required  by  section  9,  c  62,  of  the  Public 
Lawsof  191]iand  elected  J.  J.  L.  McCullers 
county  superintendent  of  health,  that  the 
contingency  upon  which  W.  S.  Rankin  as 
secretary  of  state  board  of  health  was  au- 
thorized to  act  never  happened,  and  the  ap- 
pointment of  plaintiff  by  said  Rankin  was 
Told.  I  also  find  and  hold  that  said  Rankin 
did  not  fix  the  fees  as  is  directed  in  section 
9  of  said  chapter  62. 

''(S)  Article  9,  |  2,  of  state  Constitatlon, 
forbids  the  holding  of  two  ofiSces  by  one 
man  at  the  same  time.  If  the  act  had  pro- 
vided that  D.  T.  Johnson,  James  I.  Johnson, 
and  Z.  y.  Judd  should  constitute  the  board 
of  health  for  Wake  county,  their  acceptance 
of  said  office  would  have  rendered  vacant 
the  office  of  chairman  of  the  board  of  county 
commissioners,  office  of  mayor  of  Raleigh,  and 
office  of  superintendent  of  public  schools  for 
Wake  county.  The  General  Assembly  seems 
to  have  linked  the  office  of  superintendent  of 
the  board  of  health  for  Wake  county  with 
the  other  three  offices  and  made  them  insep- 
arable, and  for  that  reason  I  think  and  hold 
that  section  9  of  Pablic  Laws  of  1911,  c.  62, 
is   unconstitutional   and   void. 

'*(4)  I  find  the  facts  stated  in  section  11 


of  the  answer  to  be  true.  I  liold  that  Dr. 
R.  S,  Stevens  is  not  a  usurper,  but  Is  In 
the  office  of  superintendent  of  health  for 
Wake  under  color  of  title,  and  is  a  de  facto 
officer,  and  cannot  be  ousted  without  a  day 
in  court,  and  hence  I  hold  that  mandamus  is 
not  the  proper  remedy.  And  I  therefore  dis- 
miss these  proceedings  at  the  costs  of  the 
plaintiff  to  be  taxed  by  the  clerk.'* 

Aycock  &  Winston  and  Bart  M.  Catling, 
for  appellant  B.  C.  Beckwlth  and  R.  N. 
Slmms,  for  appellee. 

BROWN,  J.  The  plaintiff  derives  his  title 
to  the  office  of  superintendent  of  health  of 
Wake  county  by  appointment  of  the  secre- 
tary of  the  state  board  of  health,  under  chap- 
ter 62,  t  9,  Public  Laws  of  1911,  which  pro- 
vides that,  if  the  county  board  of  health 
of  any  county  shall  fail  to  elect  a  county  su- 
perintendent of  health  within  two  calendar 
months  of  the  time  fixed  by  the  statute  when 
such  election  shall  take  place,  the  said  secre- 
tary of  the  state  board  shall  appoint.  The 
defendant  board  of  commissioners  passed  a 
resolution  undertaking  to  appoint  a  super- 
intendent of  health,  and  to  fix  his  salary. 
In  consequence  of  such  conflict  between  the 
two  boards  and  the  failure  to  fix  his  com- 
pensation, the  plaintiff  appeared  before  the 
board  of  health  at  its  next  meeting,  and 
declined'  to  qualify  as  superintendent  of 
health  for  Wake  county.  The  board  of 
health  having  failed  to  elect  a  superintend- 
ent for  more  than  two  calendar  months,  the 
secretary  of  the  state  board,  W.  S.  Rankin, 
on  July  17,  1911,  appointed  plaintiff  the  su- 
perintendent of  health  and  quarantine  officer 
for  Wake  county,  and  fixed  his  fees  and  com- 
pensation, claiming  to  have  done  so  in  ac- 
cordance with  sections  9  and  16  of  said  act 
The  plaintiff  qualified  as  such,  and  the  de- 
fendant board  declined  to  recognize  him  and 
to  pass  on,  audit  and  approve  his  bill  for 
fees  as  required  by  section  9.  His  honor 
found  the  facts  aa  stated  in  sections  1  to  8, 
Inclusive,  of  the  complaint  to  be  true,  but 
it  is  unnecessary  to  state  them  more  fully. 

[1]  1.  It  la  contended  that  the  contingency 
had  not  arisen  when  the  secretary  could 
lawfully  appoint  The  statute  requires  the 
board  of  health  to  meet  and  elect  on  the  sec- 
ond Monday  In  May,  1911,  and  thereafter  on 
the  second  Monday  of  January  In  the  odd 
years  of  the  calendar..  A  majority  of  the 
board  of  health  voted  for  plaintiff,  but  he 
refused  to  qualify.  It  was  the  duty  of  said 
board  to  at  once  elect  another  person.  This 
it  failed  to  do,  so  that  the  office  remained 
vacant  for  more  than  two  months  up  to  the 
time  the  state  secretary  made  the  appoint- 
ment We  think  the  true  Intent  and  mean- 
ing of  the  statute  is  to  give  such  appoint- 
ment to  the  state  secretary  when  the  board 
of  health  for  any  reason  permits  the  office  to 
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remain  vacant  for  two  calendar  months  from 
the  date  fixed  by  the  statute  In  this  case  the 
second  Monday  in  May.  The  public  Interest 
requires  that  this  particular  office  shall  hare 
an  Incumbent  to  discharge  its  duties  and  the 
evident  intention  of  the  General  Assembly 
was  to  prevent  the  office  being  unfilled  for  a 
longer  period  than  the  time  named.  We 
think  the  learned  counsel  for  the  defendants 
place  a  too  restricted  construction  upon  the 
meaning  and  purport  of  the  words  "shall 
fail  to  elect,**  as  used  in  the  statute.  We 
think  the  General  Assembly  meant  the  choos- 
ing and  induction  into  office  of  a  superintend- 
ent of  health  within  the  two  calendar  months. 
State  V.  Wilroy,  32  N.  C.  329.  If  this  were 
not  80,  then  a  hostile  board  of  health  could 
keep  the  office  vacant  by  electing  a  person 
who  would  not  qualify  and  the  purpose  of 
the  General  Assembly  be  entirely  defeated. 

[2]  2.  But  the  real  controversy  in  this 
case,  which  has  been  argued  with  much 
force  by  counsel  on  both  sides,  is  the  con- 
stitutionalitV  of  section  9  of  the  act  The 
power  of  the  secretary  of  the  state  board  to 
make  the  appointment  is  conferred  by  said 
section,  and,  if  it  is  void  in  toto,  then  it  is 
contended  that  plalntlflf's  title  to  the  office 
fails.  The  learned  judge  of  the  superior 
court  took  this  view,  and  in  his  Judgment 
expressed  it  in  these  words:  ''Article  14,  S 
7,  of  state  Constitution,  forbids  the  holding 
of  two  offices  by  one  man  at  the  same  time. 
If  the  act  had  provided  that  D.  T.  Johnson, 
James  I.  Johnson,  and  Z.  V.  Judd  should 
constitute  the  board  of  health  for  Wake 
county,  their  acceptance  of  said  office  would 
have  rendered  vacant  the  office  of  chairman 
of  the  board  of  county  commissioners,  office 
of  mayor  of  Raleigh,  and  office  of  superin- 
tendent of  public  schools  for  Wake  county. 
The  General  Assembly  seems  to  have  linked 
the  office  of  superintendent  of  the  board  of 
health  for  Wake  county  with  the  other 
three  offices  and  made  them  inseparable 
and  for  that  reason  I  think  and  hold  that 
section  9  of  Public  Laws  of  1911,  chapter 
62,  is  unconstitutional  and  void." 

It  appears  that  the  persons  named  above 
are,  respectively,  chairman  of  the  board  of 
commissioners  of  Wake  county,  mayor  of 
Raleigh,  and  county  suplntendent  of  schools 
for  Wake  county.  Chapter  62,  Laws  of  1911, 
appears  to  be  a  comprehensive  revisal  of  all 
preceding  laws.  It  covers  the  entire  sub- 
ject of  public  health,  both  state  and  coun- 
ty. It  first  provides  for  the  establishment  of 
a  North  Carolina  board  of  health,  which  Is 
to  be  made  up  by  the  election  by  the  Medical 
Society  of  North  Carolina  of  four  members, 
and  by  the  appointment  of  the  Governor  of 
five  Section  9  constitutes  the  county  board 
of  health  of  the  chairman  of  the  board  of 
commissioners,  the  mayor  of  the  county 
town,  and,  when  there  is  no  mayor,  the  clerk 
of  the  superior  court,  the  county  superintend- 
ent of  schools,  together  with  two  physicians 
to  be  elected  by  those  three  public  officials. 


We  are  unable  to  concur  in  the  conclusion 
that  the  statute  is  violative  of  article  14, 
§  7,  of  our  state  Constitution.  It  is  not  a 
case  where  one  person  holds  two  offices  at 
the  same  time,  but  rather  the  case  where 
the  duties  of  a  member  of  the  county  board 
of  health  are  to  be  performed  ex  officio  by 
the  chairman  of  the  board  of  commissioners, 
the  mayor,  and  the  superintendent  of  schools, 
^hese  duties  cannot  be  discharged  by  the  in- 
dividuals named  in  his  honor's  judgment 
any  longer  than  during  the  period  they  hold 
the  offices  of  chairman,  mayor,  and  superin- 
tendent The  right  to  discharge  such  duties 
is  not  conferred  upon  them  as  individuals, 
but  is  a  part  of  the  duties  of  the  one  office 
already  held  by  each. 

The  case  of  Bamhill  v.  Thompson,  122  N. 
C.  493,  29  S.  E.  720,  does  not  sustain  the  con- 
tention of  the  defendants.  The  facts  in  that 
case  show  that  the  board  of  education  of 
Bladen  county  was  elected  by  the  board  of 
commissioners  of  said  county,  the  clerk  of 
the  superior  court,  and  the  register  of  deeds, 
under  the  existing  law,  sitting  with  them. 
This  body  elected  the  defendant  Thompson, 
who  was  a  member  of  the  board  of  county 
commissioners,  a  member  of  the  board  of  edu- 
cation, and  he  undertook  to  exercise  the  du- 
ties of  both  offices.  This  court  held  that  he 
was  ineligible  to  discharge  the  duties  of 
county  commissioner;  that,  when  he  accept- 
ed the  second  office,  he  thereby  vacated  the 
one  he  already  held.  His  right  to  act  as  a 
member  of  the  board  of  education  was  not 
questioned.  In  the  case  at  bar  the  persons 
named  in  the  judgment  have  not  been  elected 
or  appointed  to  any  other  office,  but  the  add- 
ed duties  of  the  county  board  of  health  have 
been  placed  upon  the  offices  they  already 
held,  and,  as  long  as  they  retain  such  offices, 
they  must  discharge  such  duties,  and,  when 
they  vacate  such  offices,  their  successors 
must  continue  to  perform  them.  By  dis- 
charging the  dutiesof  the  board  of  health  and 
acting  as  members  of  that  board  those  gentle- 
men did  not  vacate  the  offices  they  already 
held,  for  the  moment  they  resigned  or  vacat- 
ed such  offices  they  at  once  became  ineligible 
to  continue  as  members  of  the  board  of 
health.  For  this  reason  they  could  have  no 
right  to  elect  which  office  they  would  take^ 
the  offices  they  held,  or  membership  on  the 
board  of  health.  This  legislation  is  not  novel 
in  North  Carolina,  nor,  indeed,  in  the  other 
states  of  the  Union.  In  1901  the  Legislature 
passed  a  similar  act--fliection  4444  of  the  Re- 
visal. That  act  provides  that  two  physicians 
shall  be  selected — one  by  the  chairman  of 
the  board  of  county  commissioners,  and  one 
by  the  mayor  of  the  county  town,  who,  to- 
gether wiUi  the  board  of  commissioners, 
shall  constitute  the  county  sanitary  commit- 
tee, of  which  committee  the  chairman  of  the 
board  of  county  commissioners  shall  be  ex 
officio  chairman.  We  also  have  the  familiar 
case  of  the  Governor  who  is  made  by  law  a 
trustee  of  the  university  of  the  state  and 
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chairman  of  tbe  board,  and  is  required  to 
perform  these  duties  and  also  act  as  chair- 
man of  the  executive  committee  of  the  trus- 
tees. Similar  legislation  is  to  be  found  In 
other  states  having  a  constitutional  provi- 
sion similar  to  ours.  In  West  Virginia  the 
law  requires  the  Governor,  Auditor,  Treas- 
urer, superintendent  of  schools,  and  Attorney 
General  to  serve  on  the  board  of  public 
works,  and  prescribes  the  duties  of  said  board. 
The  Court  of  Appeals  in  an  elaborate  opin- 
ion held  the  act  valid,  saying,  in  substance, 
it  simply  prescribes  additional  i>owers  and 
duties  to  be  performed  by  ofQcers  already 
elected  by  the  people,  and  that  it  does  not 
amount  to  an  appointment  to  an  ofQce  creat- 
ed by  law,  but  that  It  only  amounts  to  re- 
quiring the  officers  of  the  executive  depart- 
ment by  virtue  of  their  respective  offices  to 
which  they  have  been  elected  by  the  peo- 
ple to  act  as  members  of  the  board  of  pub- 
lic works;  that  it.  In  substance,  simply  an- 
nexes additional  powers  and  duties  to  their 
respective  offices.  The  court  goes  on  to  say 
*'that  it  is  a  time-honored  usage  In  Virgin- 
ia, and  continued  in  West  Vlrgiaia,  to  cause 
certain  duties  which  might  have  been  assign- 
ed to  officers  specially  appointed  or  elected 
for  the  purpose  to  be  performed  by  officers  al- 
ready appointed  for  general  service."  Bridg- 
es V.  Shallcross,  6  W.  Va.  578,  citing  Wales  v. 
Belcher,  3  Pick.  (Mass.)  508.  The  question  is 
considered  by  the  Court  of  Appeals  of  Virgin- 
ia in  Sharpe  v.  Robertson,  46  Va.  518.  In  that 
case  certain  duties  were  assigned  the  cir- 
cuit judges  to  be  performed  in  the  Court  of 
Appeals  and  special  compensation  fixed  by 
the  General  Assembly.  Judge  Baldwin, 
speaking  for  the  court,  says:  "But  the  act 
In  question  creates  no  new  judicial  offices 
and  appoints  no  additional  judges,  but  mere- 
ly attaches  new  duties  for  offices  existing  to 
be  performed  by  the  incumbents  within  the 
constitutional  power  of  the  Legislature.'* 
The  subject  Is  discussed  by  the  Supreme 
Court  of  Texas  In  Powell  v.  Wilson,  16  Tex. 
59,  and  the  ylews  we  have  expressed  herein 
are  fully  supported.  The  court  says:  "It 
cannot  be  doubted  that  It  is  competent  for 
the  Legislature  to  create  an  office  which 
shall  be  that  of  a  substitute,  or  mere  auxil- 
iary to  another,  the  duties  of  which  shall 
commence  and  consist  In  performing  the  du- 
ties of  the  principal  office."  The  subject  Is 
elaborately  discussed  by  the  Supreme  Court 
of  Florida  In  Wllkins  r.  Conners,  27  Fla. 
329,  9  South.  7,  and  it  Is  held  that  the  stat- 
ute making  it  the  duty  of  the  sheriff  of  Es- 
cambia county  to  act  as  city  marshal  of  Pen- 
sacola  is  not  obnoxious  to  the  Constitution 
of  that  state,  declaring  that  "no  person  shall 
hold  or  perform  the  functions  of  more  than 
one  office  under  the  government  of  this  state 
at  the  same  time."  In  Louisiana  the  same 
view  is  taken  in  State  v.  Somnler,  33  La..  Ann. 
237,  where  it  is  held  that  the  act  providing 
that  the  clerk  of  the  district  court  shall  be  ex 
officio  member  of  the  jury  commission  does 


not  confer  an  additional  oiSlce  upon  the  in- 
cumbent of  the  clerk's  office  in  violation  of 
the  constitutional  restriction.  We  could  mul- 
tiply authorities  in  support  of  these  views, 
but  deem  it  unnecessary. 

It  is  true,  as  contended^  that  section  9 
uses  this  expression,  *'the  term  of  office  of 
members  of  the  county  board  of  health  shall 
terminate  on  the  first  Monday  in  January 
in  the  odd  years  of  the  calendar,  and  while 
on  duty  they  shall  receive  $4  per  diem  to  be 
paid  by  the  county."  The  former  law  de- 
clared their  term  of  office  to  be  cotermlnus 
with  that  of  the  commissioners  with  whom 
they  serve,  and,  when  on  duty,  they  shall 
receive  the  same  compensation  as  is  received 
by  county  conmiissioners.  Evidently  the  lan- 
guage of  the  new  act  in  reference  to  term  of 
office  applies  only  to  the  two  physicians  who 
are  chosen  as  members  of  the  county  board 
of  health  by  the  chairman  of  the  board  of 
county  commissioners,  by  the  mayor,  and 
by  the  superintendent  of  schools.  The  change 
in  the  verbiage  1b  due  to  the  fact  that  there 
is  a  difference  in  the  terms  of  the  ex  officio 
members  of  the  county  board  of  health. 
The  county  superintendent  of  schools  goes 
out  of  office  on  the  first  Monday  in  July 
of  each  year;  the  mayor  of  the  county  town, 
as  a  rule,  goes  out  in  May  or  June;  while 
the  terms  of  the  county  commissioners  ex- 
pire in  December.  It  evidently  was  not  in- 
tended to  either  leave  a  vacancy  in  the 
health  board  or  to  shorten  or  lengthen  the 
terms  of  the  ex  officio  members.  The  person 
holding  the  office  of  county  commissioner 
when  his  successor  is  elected  as  chairman  of 
the  board  of  county  commissioners  on  the 
first  Monday  in  December  would  go  off  the 
county  board  of  health  and  the  succeeding 
chairman  of  the  board  of  county  commis- 
sioners would  eo  instantl  become  a  member 
of  the  county  board  of  health.  The  same  is 
true  of  the  mayor  and  of  the  superintendent 
of  public  schools. 

Our  conclusion  being  that  the  entire  sec- 
tion of  the  act  is  a  valid  exercise  of  legis- 
lative power.  It  is  unnecessary  to  discuss 
the  powers  of  the  health  board  as  a  de  facto 
organization  with  a  colorable  right  to  dis- 
charge the  ^utiee  imposed  upon  it 

[3]  3.  It  is  contended  that  the  secretary  of 
the  state  board  did  not  fix  the  fees  as  re- 
quired by  the  act.  We  fall  to  see  how  this 
affects  the  plaintiff's  title  to  the  office.  It  is 
plain  that  the  secretary  undertook  to  fix  the 
fees  to  which  plaintiff  would  be  entitled, 
but  whether  he  observed  the  standard  laid 
down  by  the  statute  Is  not  for  us  to  deter- 
mine In  this  proceeding.  The  statute  (sec- 
tion 9)  declares  that  the  compensation  of  the 
superintendent  of  health  for  the  county, 
when  fixed  by  said  secretary,  shall  be  "in 
proportion  to  the  salaries  paid  by  other  coun- 
ties for  the  same  service,  having  in  view 
the  amount  of  taxes  collected  by  said  coun- 
ty." And  the  same  section  declares  that  "all 
expenditures  shall  be  approved  by  the  board 
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of  county  commissioners  before  being  paid.'* 
It  thus  becomes  the  duty  of  the  board  of 
commissioners  to  pass  on  and  audit  the 
plaintiff's  accounts  for  services,  and  to  deter- 
mine whether  they  are  within  the  bounds 
fixed  by  the  statute.  The  approval  of  the 
defendant  .board  Is  necessary  to  the  payment 
of  plaintiff's  account,  and,  while  the  courts 
will  not  undertake  to  compel  the  county  com- 
missioners to  approve  them,  they  will  require 
them  to  consider  the  account  and  to  pass  on 
it  In  good  faith  in  the  exercise  of  a  sound 
Judgment  as  to  whether  or  not  the  services 
as  charged  are  warranted  by  the  statute. 

[4]  4.  It  is  contended  that  mandamus  Is 
not  the  proper  remedy,  but  that  quo  war- 
ranto is.  This  contention  is  based  upon  the 
theory  that  one  Dr.  Stevens  Is  In  possession 
of  the  office  of  "county  superintendent  of 
health"  for  Wake  county,  and  exercising  Its 
functions.  We  find  nothing  in  the  record 
that  gives  Dr.  Stevens  even  a  colorable  title 
to  the  office,  or  Indicates  that  he  Is  In  pos- 
session of  It.  The  resolution  of  the  county 
commissioners  does  not  purport  to  elect  him 
superintendent  of  health  or  even  to  Induct 
him  into  any  office  established  by  law.  If  he 
is  in  the  service  of  the  county  commissioners 
under  their  resolution  to  employ  a  "county 
physician"  (the  term  used  In  the  resolution), 
then  he  is  merely  a  contract  physician  per- 
forming services  which  should  be  performed 
by  the  plaintiff,  and  is  not  exercising  the 
functions  of  a  public  office.  He  has  not  even 
a  colorable  title  to  the  office  of  "county  su- 
perintendent of  health."  He  is  not  a  party 
to  this  proceeding,  and  was  very  properly 
omitted. 

That  mandamus  Is  a  proper  remedy  to  en- 
force plaintiff's  demands  is  established  by 
abundant  authority.  Moore  v.  Jones,  76  N. 
C.  185;  Doyle  v.  Raleigh,  89  N.  C.  133,  45 
Am.  Rep.  677;  Lyon  v.  Commissioners,  120 
N.  C.  23d,  26  S.  E.  929;  Koonce  v.  Commis- 
sioners, 106  N.  C.  192,  10  S.  B.  1038. 

We  assume  that,  when  this  opinion  is 
handed  down,  it  will  be  unnecessary  for 
plaintiff  to  sue  out  the  writ,  but,  In  case  it  is, 
the  plaintiff  may  apply  for  a  peremptory 
writ  of  mandamus  to  the  judge  of  the  su- 
perior court  residing  In  or  holding  the  courts 
of  the  sixth  judicial  district 

The  costs  of  this  appeal  will  be  paid  by  de- 
fendant board  of  commissioners. 

Reversed. 


McCUIiLERS  v.  BOARD  OF  COITRS  OF 
WAKE  COUNTY. 

(Sapreme  Court  of  North  Carolina.     Feb,  21, 

1912.) 

Afpkal  and  Ebbob  (§  105*)— Decision  Ap- 
pealed FBOM— Dismissal. 

An  appeal  by  county  commissioners  in  pro- 
ceedings against  them  will  be  dismissed  where 


the  proceedings  have  been  dismissed,  and  no 
judgment  or  order  was  entered  against  them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  105.*1  / 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;   Peebles,  Judge. 

Action  by  J.  J.  L.  McCullers  against  the 
Board  of  Commissioners  of  Wake  County. 
From  'the  judgment,  defendant  appeals.  Ap- 
peal dismissed. 

See,  also,  73  S.  B.  816. 

B.  C.  Beckwith  and  R.  N.  Simms,  for  appel- 
lant Aycock  &  Winston  and  Bart  M.  Gat- 
ling,  for  appellee. 

PER  CURIAM.  It  appearing  from  the 
judgment  of  the  superior  court  that  these 
proceedings  were  dismissed  entirely  and  no 
judgment  or  order  of  any  kind  entered 
against  the  defendant,  we  see  no  reason  for 
entertaining  this  appeal,  and  it  is  dismissed 
at  cost  of  defendant,  the  board  of  commis- 
sioners of  Wake  county* 

Apx>eal  dismissed. 


(70  W.  Va.  aO) 

SPINDLER  ▼.  HAMH/rON. 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

Jan.  31,  1912.) 

(ByUahut  hy  the  Court,} 

1.  Appeal  and  Error  (f  644*)— DismissaIt— 
Insufficiency  of  Record. 

Submission  of  a  case  in  the  appellate  court 
doeil  not  bar  a  motion  to  dismiss  it  for  lack  of 
bills  of  ezception  necessary  to  bring  into  the 
record  the  subject-matter  of  the  assignments  of 
error.       ' 

[Ed.  Note.~^For  other  cases,  see  Appeal  apd 
Error,  Dec  Dig.  {  644.*] 

2.  Appeal  and  Error  <}  554*)— Dismissal. 

On  discovery  of  such  defect  after  submis- 
sion, the  court  wiU  dismiss  the  writ  of  error 
sua  sponte,  as  having  been  Impro^dently 
awarded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  554.*] 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  William  Splndler  against  A.  M. 
Hamilton.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Dismissed. 

Hubbard  &  Hubbard,  for  plaintiff  in  error. 
James  W.  Ewing,  for  defendant  in  error. 


POFFENBARGER,  J.  The  order,  adjourn- 
ing the  term  of  court  at  which  the  judgment 
in  this  action  was  roidered,  brought  up  by 
a  writ  of  certiorari,  at  the  Instance  of  the 
defendant  in  error,  proves  the  adjournment 
to  have  occurred  more  than  30  days  before 
the  bill  of  exceptions,  containing  the  evidence 
and  rulings  complained  of,  was  allowed  and 
signed;  and  the  assignments  of  error  relate 
solely  to  matters  not  apparent  upon  the  rec- 
ord otherwise  than  as  shown  by  the  alleged 
bill  of  exceptions.     Hence,  If  this  paper  is 
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no  part  of  the  record,  tbe  asslgiiments  of  er- 
ror fail  for  lack  of  foundation  therein. 

[1,  2]  The  application  for  the  writ  of  certi- 
orari to  bring  up  the  adjourning  order  was 
resisted  on  the  ground  of  waiver  by  submis- 
sion of  the  case,  without  a  motion  to  dis- 
miss; but  the  objection  was  overruled  and 
the  writ  awarded.  This  ruling,  and  the  dis- 
missal now  inevitable,  the  papers  relied  upon 
as  a  bill  of  exception  having  been  obtained 
too  late,  are  justified  by  numerous  precedents 
of  dismissal  sua  sponte  on  discovery,  after 
submission,  of  lack  of  bills  of  exception  nec- 
essary to  bring  into  the  record  the  subject- 
matter  of  the  assignments  of  error,  among 
which  are  Richardson  v.  McOonanghey,  52 
W.  Va.  872,  43  S.  E.  124 ;  Craft  v.  Mann,  46 
W.  Va.  478,  33  S.  B.  260 ;  Griffith  v.  Oorroth- 
ers,  42  W.  Va.  69,  24  S.  E.  569;  Dudley  t. 
Barrett,  68  W.  Va.  235,  52  S.  E.  100. 

As  to  the  form  of  the  order  of  this  court, 
under  the  circumstances  here  disclosed,  our 
decisions  are  in  conflict.  In  some  .instances 
the  judgments  have  been  affirmed  (Lambert 
V.  Gallipolis,  64  W.  Va.  105,  60  S.  B.  1099; 
Dudley  v.  Barrett,  68  W.  Va.  235,  62  S,  B. 
100;  McKendree  v.  Shelton,  51  W.  Va.  516, 
41  S.  E.  909),  and  in  others  the  writs  have 
been  dismissed  as  having  been  improvident- 
ly  awarded  (Richardson  v.  McOonanghey,  62 
W.  Va.  872,  43  S.  E.  124,  and  Craft  v.  Mann, 
46  W.  Va.  478,  33  S.  B.  260).  As  this  court 
finds,  on  Its  examination  of  the  record,  no 
question  it  can'  decide  has  been  raised,  we 
think  the  case  is  analogous  to  those  in  which 
there  is  no  jurisdiction  and  those  in  which 
jurisdiction  has  failed,  and  so  falls  under  the 
latter  rule.  In  reality,  the  judgment  has  not 
been  impeached  and  is  not  reviewed  In  dis- 
posing of  the  writ 

The  order  will  be  one  of  dismissal  of  the 
writ  as  having  been  improvidently  awarded. 

Note  by  BRANNON,  P.  In  my  opinion 
the  judgment  of  this  court  should  be  one  of 
affirmance,  with  the  usual  damages  and  costs 
—not  a  dismissal  without  damages  and  costs. 
The  writ  of  error  Is  not  without  jurisdiction. 
It  brought  the  case  into  this  court  to  be  dis- 
posed of  on  its  record.  It  was  submitted, 
not  on  any  motion,  but  for  decision.  The  de- 
fendant was  compelled  to  defend,  and  now, 
because  his  adversary's  bill  of  execution  was 
made  too  late,  he  is  denied  damages  and 
costs.  The  fixed  rule  Is  that  a  judgment  Is 
free  of  error,  unless  error  is  shown.  Error 
not  appearing,  that  presumption  rules.  Todd 
&  Smith  V.  Gates,  20  W.  Va.  464;  Griffith  v. 
Corrothers,  42  W.  Va.  59,  24  S.  E.  669;  »Dud- 
ley  r.  Barrett,  58  W.  Va.  237,  62  S.  B.  100; 
Purbee  v.  Shay,  46  W.  Va.  736,  34  S.  B.  746. 
Code  of  1906,  c.  135,  $  26,  expressly  requires 
this  court,  if  no  error  appears,  to  affirm.  If 
our  cases  are  not  harmonious,  we  should  fol- 
low the  statute.    The  defendant  in  error  has 


by  another  statute  right  to  damages  and 
costs.  It  l8  a  property  right  under  Code,  e 
135,  §  27. 

MILLER,  J.,  concurs  in  this  not«» 


ao  W.  Va.  MS) 

rULLER  et  aL  v.  EDENS. 

(Supreme  Court  of  Appeals  of  West  Virginia* 

Jan.  30,  1912.) 

(8yUalm§  by  the  Court.) 

1.  Taxation  (§  674*)— Tax  Saia  ot  Wir's 
Lands— PuBCHABB  bt  Husband. 

A  husband  cannot  acquire  valid  title  to  his 
wife's  land  by  becoming  a  purchaser  thereof 
at  tax  sale  and  taking  a  tax  deed  therefor. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  9  674.*] 

2.  Taxation   (f  743*)— Tax  Qalb-^ax  Ti- 

TLB. 

One  who  takes  a  conveyance  of  a  tax 
title  can  claim  ho  benefit  from  it.  If  the  record 
shows  fatal  defects  or  irregularities  pertain- 
ing to  it,  or  if  he  had  actual  knowledge  of 
facts  rendering  it  invalid. 

[Ed.  Note.-^For  other  cases,  see  Taxation, 
Cent  Dig.  «{  1485-1488;    Dec.  Dig.  $  743.*] 

3.  Taxation  (I  800*)— Tax  Deed— Action  to 
Set  Aside— TfeNDEB  of  Taxes. 

In  a  suit  to  set  aside  a  tax  deed,  a  tender 
of  tbe  taxes  is  not  essential  if  it  was  the 
duty  of  the  purchaser  at  the  tax  sale  to  pay 
the  same. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  1586;   Dec.  Dig.  §  800.*] 

Appeal  from  Circuit  Court,  Kanawha 
County. 

Bill  by  Fannie  J.  Fuller  and  others  against 
Settle  F.  Edens.  Decree  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

S.  D.  Littlepage  and  Linn  &  Byrne,  for  ap- 
pellant   A.  M.  Belcher,  for  appellees. 

ROBINSON,  J.  This  appeal  is  one  from  a 
deoree  setting  aside  a  tax  deed  and  annull* 
ing  subsequent  oonveyanoes  of  the  real  es- 
tate to  parties  having  notice  of  the  invalidi- 
ty of  the  tax  purchase  and  deed. 

[1]  The  case  involves  this  question:  Does 
the  husband  acquire  good  title  to  the  wife's 
land  by  becoming  a  purchaser  thereof  at 
tax  sale  and  taking  a  tax  deed  therefor? 
The  authorities  are  unanimous  in  answer- 
ing the  question  in  the  negative.  "It  is  a 
general  rule  that  neither  husband  nor  wife 
can  purchase  the  other's  land  at  a  tax  sale." 
37  Cyc.  1350.  The  rule  is  approved  by  lead- 
ing authors.  Black  on  Ta±  Titles,  %  286; 
Minor  on  Tax  Titles,  66,  67.  The  adjudicated 
cases  uphold  the  principle.  Laton  v.  Balcom, 
64  N.  H.  92,  6  Atl.  37,  10  Am.  St.  Rep.  381; 
Burns  V.  Byrne,  46  Iowa,  286;  Herrin  v.  Hen- 
ry, 75  Ark.  273,  87  S.  W.  430;  Ward  v.  Nes- 
tell,  113  Mich.  186,  71  N.  W.  593;  Robinson 
V.  Lewis,  68  Miss.  69,  8  South.  258,  10  L.  R. 
A.  101,  24  Am.  St.  Rep.  254;  Warner  v.  Bro- 
quet,  54  Kan.  649,  39  Pac.  228;  Peck  v.  Ay- 
res,  79  Kan.  457.  100  Pac  283.     Indeed  we 
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are  not  disposed  to  deal  with  the  subject  fur- 
ther than  to  quote  approvingly  the  following: 
''It  would  be  a  startling  doctrine  that  a  hus- 
band may  possess  and  enjoy  the  profits  of  his 
wife's  real  estate,  neglect  to  pay  the  taxes, 
purchase  the  property  at  the  sale  for  the  de- 
linquency, and  acquire  a  valid  title.  Such  a 
refusal  or  neglect  to  pay  taxes  would  be 
a  fraud  upon  his  wife,  and  would  vitiate  the 
title  acquired."    Burns  v.  Byrne,  supra. 

[2]  The  husband  conveyed  to  his  second 
wife  the  tax  title  which  he  obtained  to  the 
land  of  his  first  wife  before  her  death.  This 
he  accomplished  by  the  use  of  the  father  of 
the  second  wife  as  an  Intermediary.  He 
conveyed  to  her  father,  and  the  latter  on  the 
same  day  conveyed  to  her.  It  Is  submitted 
that  the  court  could  not  annul  these  subse- 
quent conveyances.  Clearly,  it  could  do  so. 
The  grantees  of  the  Invalid  tax  title  had  no- 
tice of  its  invalidity.  They  had  notice  by 
the  record.  Besides  the  whole  transaction 
reflects  an  effort  by  fraud  and  collusion  to 
put  the  property  of  the  first  wife  beyond  the 
reach  of  her  children,  so  as  to  be  beneficial 
to  the  second  wife.  Under  all  the  circum- 
stances we  may  reasonably  infer  that  these 
subsequent  grantees  had  actual  notice.  "One 
who  takes  a  conveyance  of  a  tax  title  can 
claim  no  benefit  from  it  if  he  had  actual 
knowledge  of  facts  which  render  it  Invalid, 
or  if  the  records  show  on  their  face  fatal  de- 
fects or  Irregularities.*'    87  Gyc.  1485. 

[3]  This  case  is  not  of  the  diaracter  of 
thcose  in  which  it  is  necessary  for  the  bill 
to  tender  the  taxes.  The  husband's  marital 
duty  was  to  pay  the  taxes  for  the  wife.  His 
making  the  tax  purchase  was  a  payment  of 
the  taxes  by  her.  After  her  death  it  was  his 
legal  duty  to  pay  them  as  tenant  by  the  cur- 
tesy. Why  should  a  tender  be  made  under 
such  circumstances?  No  taxes  are  due  from 
the  plaintiff  heirs  of  the  first  wife,  who  in- 
herited the  real  estate.  Then  why  is  a  ten- 
der essential?  The  rule  requiring  tender 
presupposes  an  obligation  to  pay. 

The  decree  Is  manifestly  a  proper  one  in 
the  premises.    It  will  be  affirmed. 


(187  Ga.  686) 

COWART  et  aL  v.  FENDER. 
(Supreme  Court  of  Georgia.     Feb.  15,  1912.) 

(8yUahu$  hy  the  Court.) 

L  VEmnc  (19  18,  22*)— Monet  Rbckivkd  if 
18*)  —  Domicile  of  Pabtibs  —  Evidence  — 

ADHfSSIBILITT. 

Where  several  persons  conspire  to  defraud 
one  of  bis  money  without  coDsideration,  but  do 
not  jointly  receive  the  money  so  obtained,  but  in 
different  amounts  and  on  different  dates,  suit 
may  be  brought  in  tort  jointly  against  the  de- 
fendants in  the  county  of  the  residence  of  either 
of  the  tort-feasors  (the  act  of  one  being  the 
act  of  all)  to  recover  the  amount  of  money  so 
secured;  or,  waiving  the  tort  in  such  case,  the 
action  may  be  brought  in  assumpsit  for  money 
had  and  received,  in  the  county  where  each  de- 


fendant may  reside,  and  the  plaintiff  may  re- 
cover of  each  defendant  the  amount  received 
by  him.  In  the  latter  case  the  recovery  cannot 
be  had  against  all  the  defendants  jointly,  but 
must  be  from  each  8ei)arately. 

(a)  In  such  case,  evidence  of  conspiracy  and 
fraud  is  admissible  only  to  show  that  the  per- 
son receiving  the  money  is  not  entitled  to  keep 
it,  but  is  bound  in  good  conscience  and  equity 
to  return  it  to  the  person  from  whom  it  was 
received. 

[Ed.  Note.— For  other  cases,  see  Venue,  Dec 
Dig.  §S  18,  22;*  Money  Received,  Dec  Dig.  f 
18.*] 

2.  SuFFioiENOT  or  Evidence— Title  to  Mon- 
et Paid. 

There  was  sufficient  evidence  to  sustain 
the  finding  of  the  jury  that  the  title  to  the 
monev  paid  the  firm  of  Powell  &  Kendall  was  in 
the  plamtiff. 

3.  Tbial  (§  165*)— Nonsuit— Detebicination 
OF  Motion— Codefendants. 

Where  a  joint  action  was  brought  against 
two  or  more  persons,  in  assumpsit  for  money 
had  and  received  to  the  plaintiff's  use,  and  at 
the  close  of  the  plaintiff's  testimonv  the  defend- 
ants moved  for  a  nonsuit  as  to  all  the  defend- 
ants, it  was  not  error  to  refuse  the  nonsuit  as 
to  all  of  the  defendants,  if  the  case  was  made 
out  as  to  some  of  the  defendants. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  {  165.*] 

4.  Appeal  and  Ebbob  (t  970*) —Review — 
Discbetion  of  Loweb  Coubt— Reception 
of  evidenoe. 

It  is  within  the  sound  discretion  of  the 
court  to  determine  when  the  foundation  has 
been  laid  for  secondary  evidence;  and  the 
exercise  of  such  discretion  wHl  not  be  con- 
trolled, unless  it  is  abused. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S|  3849-3851;  Dec  Dig.  | 
970.*] 

6.  Pabtnebship  (t  44*)  —  Existence  —  Bub- 
den  OF  PBOOF. 

Where,  in  an  action  for  money  had  and 
received,  one  alleges  a  partnership  as  an  essen- 
tial fact  necessary  to  a  recovery,  the  burden 
is  on  the  party  affirming  it  to  ^rove  the  exist- 
ence of  the  partnership,  and  it  is  error  in  such 
case  for  the  court  to  charge  the  jury :  *'Where 
the  partnership  is  denied,  the  opposite  party  is 
only  required  to  present  sufficient  evicfence  to 
raise  the  presumption  of  the  existence  of  the 
partnership^" 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  S  44.*] 

Ehrror  from  Superior  €k>urt,  Colquitt  Ck>un- 
ty;    J.  H.  Merrill,  Judge. 

Action  by  J.  F.  Fender  against  J.  S.  Ck>w- 
art  and  others.  Judgment  for  plalntUT,  and 
defendants  bring  error.    Reversed. 

Shlpp  &  Kline,  W.  A.  Covington,  and  J.  R. 
Pottle,  for  plaintiffs  in  error.  Denmark  A 
Griffin,  E.  K.  Wllcox»  and  T.  H.  Parker,  for 
defendant  In  error. 


HrLL,  J.  The  plaintiff  contracted  with 
the  firm  of  Powell  &  Kendall,  alleged  to  be 
composed  of  Charles  J.  Kendall,  M.  M.  Ken- 
dall, and  D.  B.  L.  Powell,  to  purchase  a  cer- 
tain "turpentine  farm,"  and  paid  to  that 
firm  $12,000  as  part  of  the  purchase  money. 
It  was  alleged  that  the  plaintiff  was  Induced 
to  enter  Into  the  trade  by  false  and  fraudu- 
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lent  representations  of  M.  M.  Kendall  and 
W.  C.  Cunningham,  knowingly  made,  and 
that  the  firm  of  Gowart  &  Cunningham  (com- 
posed of  said  Cunningham  and  J.  S.  Cowart) 
were  simply  confederating  with  Powell  and 
Kendall  to  obtain  money  from  the  plaintiff 
upon  the  false  and  fraudulent  pretense  that 
the  last-named  firm  had  a  valid  title  and 
lawful  right  to  sell  him  the  property,  which 
neither  firm  had;  the  title  to  the  property 
being  in  the  Moye  Naval  Stores  Company. 
The  firm  of  Cowart  &  Cunningham  had  an 
option  or  contract  of  purchase  with  the  own- 
ers. They  contracted  to  sell  to  Powell  & 
Kendall,  who  in  turn  made  an  agreement  to 
sell  to  the  plaintiff.  The  evidence  showed 
that  M.  M.  Kendall,  at  the  request  of  Powell 
ft  Kendall,  or  one  of  its  members,  was  re- 
quested by  that  firm  to  aid  them  in  making 
the  sale  to  the  plaintiff,  and  was  promised 
for  his  services  one-third  of  the  profits  aris- 
ing from  such  sale.  Of  the  $12,000  paid  by 
the  plaintiff  to  Powell  &  Kendall,  $8,000  was 
by  them  turned  over  to  the  firm  of  Cowart  & 
Cunningham,  and  the  remaining  $4,000  Pow- 
ell &  Kendall  divided,  one-third  to  each  of 
the  members  of  that  firm,  and  one-third  to 
M.  M.  Kendall  for  his  services  in  connection 
with  the  sale  to  the  plaintiff.  After  the  fail- 
ure of  the  parties  to  finally  consummate  the 
sale,  the  plaintiff  brought  a  Joint  suit 
against  the  two  firms  named,  in  assumpsit 
for  money  had  and  received,  to  recover  the 
$12,000  paid  out  by  him.  M.  M.  KendaU,  W. 
C.  Cunningham,  and  J.  S.  Cowart  each  filed 
a  special  plea,  averring  that  he  did  not  be- 
long to  the  respective  firm  of  which  he  was 
alleged  to  be  a  member,  and  the  issues  as  to 
partnership  were  submitted  to  the  jury  along 
with  the  entire  case.  The  following  verdict 
was  returned  and  made  the  judgment  of  the 
court:  "We,  the  Jury,  find  in  favor  of  the 
plaintiff,  J.  F.  Fender,  against  each  and  all 
of  the  defendants,  Powell  &  KendaU,  a  firm 
composed  of  M.'  M.  Kendall,  0.  J.  Kendall, 
and  D.  B.  L.  Powell,  and  Cunningham  & 
Cowart,  a  firm  composed  of  W.  H.  C.  Cun- 
ningham and  J.  S.  Cowart,  the  total  sum  of 
$12,000,  with  interest  from  November  20, 
1905,  at  the  rate  of  7  per  cent  per  annum 
therefrom.**  The  defendants  filed  a  motion 
for  a  new  trial,  and  excepted  to  the  order  of 
the  court  overruling  it,  also  assigning  error 
in  the  bill  of  exceptions  on  certain  pendente 
lite  rulings  made  by  the  court  The  motion 
for  a  new  trial  contained  numerous  grounds, 
and  only  those  material  to  be  considered  un- 
der the  direction  we  deem  proper  to  give  the 
case  are  hereinafter  referred  to. 

[1]  The  main  question  In  this  case  is: 
Was  the  action  properly  brought  against  all 
the  defendants  jointly,  and  in  the  county  of 
the  residence  of  one  of  the  defendants?  We 
think  not  The  plaintiffs  are  not  suing  In 
tort  for  damages  against  all  the  defendants 
as  Joint  tort-feasors,  where  all  would  be 
jointly  liable;  but  they  waive  the  tort,  and 


sue  the  defendants  In  assumpsit  for  money 
had  and  received,  on  the  implied  contract 
to  refund  the  money,  which  in  good  con- 
science and  equity  they  are  supposed  to  re- 
turn. Where  an  action  Is  brought  in  tort, 
every  one  who  participated  In  the  tort  is  li- 
able as  a  Joint  tortrfeasor,  and  the  act  of  one 
is  the  act  of  all.  But  the  plaintiff  in  this 
case  waives  the  tort  and  does  not  sue  for 
damages,  but  sues  In  assumpsit  against  all 
the  defendants  jointly  for  the  recovery  of 
the  money  alleged  to  have  been  paid  by  him 
to  them.  In  the  latter  case,  the  rule  is  dif- 
ferent from  the  former,  and  the  act  of  one  is 
not  the  act  of  all;  and  a  joint  action  can 
be  maintained  only  against  defendants  who 
have  jointly  received  the  money.  Limited 
Inv.  Ass'n  v.  Glendale  Inv.  Ass'n,  99  Wis.  54, 
74  N.  W.  683;  Manahan  v.  Gibbons,  19 
Johns.  (N.  Y.)  427;  Ward  v.  Hood,  124  Ala. 
570,  27  South.  245,  82  Am.  St  Rep.  205;  Mur- 
phey  V.  Bidwell,  52  Mich.  487,  18  N.  W.  230; 
Nat  Trust  Co.  v.  Gleason,  77  N.  T.  400,  408, 
33  Am.  Rep.  032;  Shepardson  t.  Rowland, 
28  Wis.  108;  Simmons  v.  Spencer  (C.  C.)  9 
Fed.  581,  582.  If  Fender,  the  plaintiff,  had 
paid  over  to  the  two  firms  and  M.  M.  Kendall 
the  entire  sum  sued  for  Jointly,  not  knowing 
how  they  divided  it,  the  status  would  be  dif- 
ferent But  where  he  paid  it  to  one  firm, 
Powell  &  Kendall,  as  disclosed  by  the  record, 
the  law  will  not  imply  a  promise  on  the  part 
of  the  second  firm  to  refund  the  whole 
amount,  when  It  did  not  receive  the  whole 
amount  By  what  rule  does  the  firm  of 
Cowart  &  Cunnipgham  Impliedly  promise  to 
pay  back  the  $12,000,  which  they  have  not 
received?  Bear  in  mind  that  we  are  not 
now  discussing  a  case  of  damages  growing 
out  of  tort,  where  the  rule  Is  different  but 
the  proposition  of  an  Implied  promise  to  re- 
pay on  a  quasi  contract  to  return  what  has 
been  actually  received,  and  no  more.  The 
law  of  tort  cannot  be  carried  over  into  the 
law  of  contract  (and  especially  where  the 
tort  is  waived),  and  permit  the  plaintiff  to 
recover  against  all  of  the  defendants  joint- 
ly,  whether  they  received  the  money  jointly 
or  not  The  action  in  assumpsit  cannot  be 
Jointly  maintained  against  all  of  the  defend-* 
ants,  unless  the  payment  was  jointly  made 
to  the  two  firms  and  M.  M.  KendalL  Where 
the  tort  is  waived,  and  the  suit  is  in  assump- 
sit for  money  had  and  received,  evidence  of 
conspiracy  and  fraud  is  admissible  only  to 
show  that  the  party  who  received  the  money 
is  not  entitled  to  keep  it,  but  is  bound  In 
good  conscience  to  return  whatever  he  did 
receive.  If  several  persons  conspire  to  de- 
fraud one  out  of  his  money,  and  succeed  In 
receiving  the  money  Jointly,  suit  can  be 
brought  against  all  who  take  part  in  the  con- 
spiracy in  one  action,  and  in  any  county 
where  either  defendant  resides.  It  is  the 
community  of  wrong  committed  that  gives 
the  joint  right  of  action.  And  the  law  will 
imply  a  promise  to  give  back  money  to  the 
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owner  wrongfully  taken;  and  where  the 
wrongful  or  fraudulent  act  is  joint,  they  are 
Joint  tort-feasors,  and  Jointly  liable  for  their 
tort.  But  in  a  case  of  conspiracy  to  defraud 
one  of  his  money,  where  the  money  is  not 
received  Jointly,  but  in  separate  amounts, 
and  the  suit  to  recover  is  in  assumpsit,  then 
each  must  be  sued  for  the  amount  received, 
and  in  the  county  of  his  residence. 

Applying  the  principles  above  announced 
to  the  facts  of  this  case,  we  do  not  think 
there  was  such  a  common  receipt  of  the 
money  paid  by  Fender  to  the  two  firms, 
Powell  ft  Kendall  and  Ck)wart  ft  Cunning- 
ham, and  M.  M.  Kendall,  as  would  imply  a 
foini  promise  to  return  it  If  Powell  &  Ken- 
dall received  all  the  money  paid  by  the  plain- 
tiff, Fender,  they  would  be  primarily  liable. 
But  the  evidence  discloses  that  neither  C!o- 
wart  ft  Cunningham  nor  M.  M.  Kendall  re- 
ceived the  $12,000  sued  for  Jointly  with  the 
other  firm;  and  therefore,  while  they  are 
not  liable  under  the  ruling  here  made,  under 
the  evidence  in  this  case,  for  the  entire 
amount  of  $12,000,  they  might  be  liable  sev- 
erally for  whatever  portion  of  it  th^  each 
did  receive,  if  any.  From  what  has  been 
said  above,  it  follows  that  Cowart  ft  Cun- 
ningham could  not  be  Joined  in  a  suit  with 
Powell  ft  Kendall,  and  therefore  a  court  of 
a  county  not  of  titieir  residence  would  have 
no  Jurisdiction  over  them.  And  the  same 
would  apply  to  M.  M.  Kendall,  if  he  is  not 
a  member  of  the  firm  of  Powell  ft  Kendall. 
It  appears  from  the  record  that  he  had  no 
Joint  interest  in  the  t>roperty  sold  to  the 
plaintiff,  and  was  not  to  share  in  the  losses 
of  the  transaction,  but  only  in  the  profits^ 
and  was  not,  therefore^  a  partner  in  the  firm 
of  PoweU  ft  Kendall.  ClvU  Code  191X>,  | 
8168,  declares:  '*A  Joint  interest  in  the  part- 
nership properly,  or  a  Joint  interest  in  the 
IHTofits  and  losses  of  the  business,  constitutes 
a  partnership  as  to  third  persons.  A  com- 
mon Interest  in  profits  alone  does  not"  See, 
also,  Dawson  Nat.  Bank  v.  Ward,  120  Ga. 
861,  862,  48  8.  B.  818. 

The  verdict  of  the  Jury  found,  not  only  for 
the  full  amount  of  principal  sued  for  by  the 
plaintiff  against  all  of  the  defendants,  but 
interest  as  welL  It  is  insisted  that  Interest 
could  not  be  recovered,  because  no  demand 
was  made  against  the  defendants  for  the 
sum  sued  for.  Whether  interest  can  be  col- 
lected without  demand  in  this  case  need  not 
be  determined,  as  the  Judgment  is  to  be  re- 
versed and  the  case  goes  ba(^ ;  but  we  may 
remark  that,  if  a  demand  is  necessary,  the 
evidence  shows  that  a  demand  was  made  on 
Powell  ft  Kendall  for  the  return  of  the  mon- 
ey. It  does  not  appear  that  a  demand  was 
made  as  to  Cowart  ft  Cunningham  and  M. 
M..  Kendall. 

[2]  2.  The  first  assignment  of  error  in  the 
amended  motion  for  a  new  trial  is  that  the 
verdict  of  the  Jury  is  contrary  to  the  evi- 
dence as  to  all  of  the  defendants,  "for  that 


the  evidence  demanded  a  finding  that  the 
title  to  the  money  sued  for  was  in  the  part- 
nership of  J.  B.  Folder  ft  Co.,  and  not  in  the 
plaintiff."  This  was  a  question  of  fact  for 
the  Jury  to  determine;  and,  while  the  evi- 
dence was  somewhat  confiicting  on  this  point, 
the  Jury  found  that  the  money  paid  to  Powell 
ft  Kendall  was  that  of  the  plaintiff,  J.  F. 
Fender,  and  we  cannot  say  that  they  erred 
in  so  finding. 

[8]  3.  Error  is  assigned  to  the  overruling 
by  the  court  of  the  defendants'  motion  for  a 
nonsuit,  made  at  the  conclusion  of  the  plain- 
tiff's evidence.  If  the  motion  for  a  nonsuit 
was  made  as  to  all  of  the  defendants  (and 
it  seems  to  have  been  so  made),  it  was  not 
proper  to  grant  the  nonsuit  as  to  all  the  de- 
fendants. Under  the  evidence  in  the  case, 
we  cannot  say  that  no  case  was  made  out 
as  to  some  of  the  defendants. 

[4]  4.  Objection  is  made  to  the  ruling  of 
the  court  admitting  oral  evidence  as  to  the 
contents  of  an  alleged  lost  schedule  of  the 
property  of  the  Moye  Naval  Stores  Company, 
being  the  schedule  in  writing  which  the 
plaintiff  testified  was  furnished  to  him  by 
Powell  ft  Kendall;  the  plaintiff  testifying, 
over  objection,  as  to  what  the  schedule  con* 
tained,  so  as  to  show  what  property  the  de- 
fendants had  contracted  to  sell  him.  It  is 
within  the  sound  discretion  of  the  court  to 
determine  when  the  foundation  has  been  laid 
for  the  introduction  of  secondary  evidence. 
There  appears  no  abuse  of  the  exercise  of  the 
court's  discretion  in  the  ruling  excepted  to. 
Civil  Code  1910,  i  5829. 

[B]  6.  The  following  charge  of  the  court  is 
assigned  as  error:  ** Where  the  partnership 
is  denied,  the  opposite  party  is  only  required 
to  present  sufficient  evidence  to  raise  the  pre- 
sumption of  the  existence  of  the  partner- 
ship, when  the  burden  wHl  be  shifted  to  the 
other  side  to  disprove  the  existence  of  the 
partnership.  This  is  so  because  the  persons 
supposed  to  constitute  the  tMirtnership  are 
in  possession  of  the  definite  information  up- 
on the  subject,  and  therefore  better  able  to 
present  it  to  the  court"  This  charge  of  the 
court  is  inaccurate.  Where  one  alleges  a 
partner^ip  as  an  essential  fact  necessary 
to  a  recovery,  the  burden  of  proof  is  on  the 
party  affirming  it  The  court's  charge  that, 
"where  the  partnership  is  denied,  the  op- 
posite party  is  only  required  to  present  suffi- 
cient evidence  to  raise  the  presumption  of 
the  existence  of  the  partnership,"  is  calcu- 
lated to  mislead  the  Jury,  and  tends  to  lessen 
the  duty  of  the  plaintiff  to  prove  his  allega- 
tion of  partnership.  The  Jury  might  be  led 
to  conclude,  from  the  charge  as  given,  that 
all  that  is  necessary  In  order  to  prove  the 
existence  of  a  partnership  was  to  raise  a 
presumption  in  favor  of  Its  existence.  The 
language  used  is  not  an  apt  way  of  stating 
the  rule.  CivU  Code  1910,  H  5746,  5747; 
Hawkins  v.  Davie,  136  Oa.  651,  552,  71  S.  £. 
873;   Mobl^  v.  Lyon,  184  Ga.  125,  67  S.  £L 
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668,  137  Am.  St  Bep.  215.  The  only  hann 
the  charge  could  have  in  this  case  la  as  to 
the  defendants  other  than  Powell  &  Kendall, 
who  denied  that  they  were  members  of  the 
respective  partnerships  to  which  they  were 
alleged  to  belong. 

Judgment  reversed.  All  the  Justices  con- 
car. 

(1S7  Oa.  656) 

MADDEN  ▼.  LAMPLET. 
(Supreme  Court  of  Georgia.     Feb.  15,  1012.) 

(ByllahuM  by  the  Court.) 

1.  DinsDS  (8  47*)— Execution— Attestatioh— 

COMPKTBNGY  Of  WITNESS. 

An  attorney  at  law,  who  drafts  and  pre- 
pares a  deed  for  the  signature  of  the  grantor, 
m  which  deed  the  client  of  such  attorney  is 
named  as  grantee,  is  not.  because  of  the  ex- 
istence of  the  relation  of  attorney  and  client 
between  him  and  the  grantee,  incompetent  as 
an  attesting  witness  to  the  execution  of  the 
instrument,  Austin  v.  Southern  Home  Build- 
ing &  Loan  Ass'n,  122  Ga.  440  (6),  60  S.  E. 
382. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent. 
Dig.  i  106;  Dec.  Dig.  {  47.*] 

2.  Appeal  and  Ebbob  ({   802*)  —  Recobd — 

SUFFIdENCT. 

A  ground  of  a  motion  for  a  new  trial 
which  complains  that  a  named  witness,  "hav- 
ing in  his  hand  a  purported  brief  of  the  testi- 
mony," was  permitted  to  state,  "She  [the  plain- 
tiff] testified  according  to  the  statement  here," 
but  which  does  not  set  forth,  literally  or  in  sub- 
stance, the  contents  of  the  writing  to  which 
the  witness  made  reference,  is  without  merit, 
inasmuch  as  it  fails  to  show  the  materiality  of 
the  testimony  the  admission  of  which  is  com- 
plained of;  and,  as  has  been  frequently  ruled, 
this  court  will  not  look  to  other  parts  of  the 
record  to  ascertain  the  contents  of  the  writing 
referred  to,  in  order  to  ascertain  its  mate- 
riality. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  302.*J 

8.  New  Trial  (S  41*)— Grounds— Admission 
OF  Evidence— Harmless  Ebbob. 

The  admission  of  evidence  which,  though 
immaterial  and  irrelevant,  could  not  injuriously 
affect  the  plaintiff's  cause,  is  not  a  ground  for 
a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial* 
Cent  Dig.  St  67-71;  Dec.  Dig.  |  41.*] 

4.  Requests  to  CJhabob— Instbuctionb  Al- 
BBADT  Given. 

The  request  to  charge,  in  so  far  as  it  was 
legal  and  pertinent,  was  fuUjr  and  appositely 
covered  in  the  court's  instructions  to  the  Jury. 

6.  Sufficiency  or  Evidence. 

There  was  sufficient  evidence  to  support 
the  verdict 

Error  from  Superior  Court,  Quitman  Coun- 
ty; W.  C.  Worrill,  Judge.  ^ 

Action  by  R.  B.  Madden  against  H.  Lamx>- 
ley.  Judgment  for  defendant,  and  plalntiil 
brings  error.    Affirmed. 

M.  C.  Edwards,  for  plaintiff  in  error.  B. 
T.  Castellow,  for  defendant  in  error. 

BEX)K,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  HILlLi,  J.  not  presid- 
ing. 


cm  Oa.  546) 

BARRETTT  et  aL  T.  ASHMORB,  Ordinary. 

(Supreme  Court  of  Georgia.    Feb.  14,  1912.) 

(8yUabu$  hy  the  Ootiri.) 
1.  Mandamus   (i  74^)--CouNTr  Sna— Eubc- 

TION. 

When,  under  Civil  Code  1910,  I  486,  a  pe- 
tition is  presented  to  the  ordinary  of  a  county 
for  removal  of  the  countjr  site,  and  ft  appears 
affirmatively   that  "two-nfths  of  the  poll  tax 

Eayers  (as  shown  by  the  tax  receiver^  digest 
Lst  made  out)"  signed  the  petition,  it  is  the 
duty  of  the  ordinary  to  call  an  election  for  the 
purpose  of  submitting  the  question  of  removing 
the  county  site  to  a  vote  of  the  people;  but  if, 
in  order  to  find  that  the  petition  contains  the 
requisite  two-fifths,  it  is  necessary  for  the  or-. 
dinar^  to  act  upon  extraneous  evidence,  ex- 
plaimng  that  certain  names  upon  the  digest, 
though  different  from  names  signed  to  the  pe- 
tition, refer  to  the  same  persons,  and  that  cer- 
tain names  on  the  digest  last  made  are  persons 
deceased  or  removed  from  the  county  smce  the 
digest  was  made,  there  would  be  no  absolute 
duty  to  call  the  election,  and,  after  refusal  of 
the  ordinary  in  such  case  to  call  the  election, 
as  prayed,  the  writ  of  mandamus  will  not  issue 
to  compel  him  to  do  so. 

[Ed.  Note.^For  other  eases,  see  Blandamus, 
Cent  Dig.  i  151;  Dec  Dig.  {  74.^] 

2.   SUFFICIKNOT   or   PETITION  —  GSNEBAL  Dk- 
MTTBaEB. 

Under  the  ruling  announced  in  the  pre- 
ceding headnote,  the  petition,  as  amended,  was 
subject  to  general  demurrer,  and  the  proposed 
amendment  was  not  sufficient  to  render  it  oth- 
erwise. 

Error  from  Superior  Court,  Liberty  Coun- 
ty; W.  W.  Sheppard,  Judge. 

Action  by  J.  H.  Barrett  and  others  for 
mandamus  against  C.  W.  Ashmore,  Ordinary. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.    Affirmed. 

Osborne  &  Lawrence,  for  plaintiffs  in  er- 
ror. P.  W.  Meldrim  and  P.  E.  Seabrook,  for 
defendant  in  error. 


ATKINSON,  J.  Judgment  affirmed.  AU 
the  Justices  concur,  except  HILL,  J.,  not  pre- 
siding. 

(117  Oa.  637) 
KNIGHT  et  aL  v.  STATE  et  aL 
(Supreme  Court  of  Georgia.     Feb.  14,  1912.) 

(SyUabw  by  the  Court,) 

Dxpositabies   (§  lO*)— Public  Funds— Pbi- 
OBiTiEs  OF  Claims. 

The  principle  ruled  in  County  of  Glynn  v. 
Brunswick  Terminal  Co.,  101  Ga.  244,  28  S. 
E.  604,  is  controlling  in  this  case.  According- 
ly, where  funds,  arising  partly  from  oil  in- 
spection fees  and  partly  from  private  dona- 
tions, had  been  turned  over  to  and  were  in  the 
hands  of  trustees  of  a  school  of  agriculture  and 
mechanic  arts,  established  in  a  particular  con- 
gressional district,  under  Civil  Code  1910,  8 
1552  et  seq.,  and  were  deposited  by  the  treas- 
urer of  the  board  of  trustees  in  his  own  name, 
as  such;  in  a  bank  which  was  a  state  depository, 
and  which  failed,  this  did  not  constitute  such  a 
debt  due  to  the  state  as  created  a  lien  in  its 
favor  by  virtue  of  its  general  sovereignty,  or 
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ander  the  law  in  reference  to  state  depositories, 
embodied  in  Civil  Code,  §  1249  et  seq. 

[Bd.  Note.— For  other  cases,  see  Deposi- 
taries, Cent  Dig.  |  26;   Dec.  Dig.  |  10.^] 

Brror  from  Superior  Court,  Ware  County; 
P.  B.  Seabrook,  Judge. 

Action  between  A.  M.  Knight  and  others, 
receivers,  and  the  State  of  Georgia  and  oth- 
ers. From  the  judgment,  the  receivers  bring 
error.    Reversed 

Jos.  W.  Bennet,  Parlsa  &  Reed,  and  Jno.  T. 
Myers,  for  plaintiffs  in  error.  Lankford  & 
Dickerson,  for  the  State.  J.  *  W.  Bennet, 
Parks  ft  Reed,  J.  T.  Myers,  Toomer  A  Rey- 
nolds, Shelby  Myrick,  J.  h.  Sweat,  Wilson, 
Bennet  ft  Lambdin,  and  Adams  ft  Adams, 
for  other  defendants  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  HILL,  J.,  not  pre- 
siding. 


(187  Ga.  544) 

STONB  V.  BilARSHATiTi  &  CO. 
(Supreme  Court  of  Georgia.     Feb.  14,  1912.) 

(Syllalhu  hy  the  Court.) 
1.  Bills  and  Notes  (5  634*)  —  Validitt — 

PBO VISION  FOB  ATT0BNET*8  FEES. 

The  maker  of  two  promissory  notes,  call- 
ing for  8  per  cent  interest  after  maturity,  stip- 
ulated therein  that,  if  they  should  be  placed  in 
the  hands  of  an  attorney  for  collection  or  ad- 
justment, 10  per  cent,  upon  the  amount  due 
should  be  paid  as  attorney  s  fees,  to  be  included 
in  judgment  thereon  as  part  of  the  principal. 
To  secure  the  payment  of  the  notes  the  maaer 
conveyed  to  the  payee  land,  and  in  the  convey- 
ances gave  to  the  payee  the  right,  in  default  of 
payment,  to  sell  the  land  '*at  public  outcry  be- 
fore the  courthouse  door  of  the  county  where 
the  property  is  located,  after  an  advertisement 
of  once  a  week  for  two  or  more  weeks  in  the 
public  gazette  where  the  sheriff  advertises,  and 
so  deduct  from  the  proceeds  of  such  sale  the 
amount  due,  including  interest  and  attorney's 
fees,  and  all  expenses  incident  to  such  sale, 
returning  the  overplus,  if  any  there  be,  to  me 
[the  maker  of  the  notes  and  deeds!  or  my  legal 
representatives.*'  The  payee,  claiming  that 
there  had  been  default  in  the  payment  of  the 
notes,  advertised  the  land  for  sale  under  the 
power  given  in  the  deeds.  The  maker  of  the 
notes  and  deeds  filed  a  petition  to  enjoin  such 
sale,  upon  the  ground  that  he  was  not  indebted 
in  the  amounts  claimed.  The  defendant,  in 
answer  to  the  petition,  set  up  that  the  amounts 
due  on  the  notes  were  due  and  un{>aid,  and 
prayed  for  judgment  against  the  plaintiff  for 
the  amount  of  the  notes  and  interest  thereon, 
and  also  for  attorney's  fees.  The  answer  con- 
taining such  prayer  was  filed  during  the  trial 
ternL  A  verdict  was  rendered  in  behalf  of  the 
defendant^  in  the  action  for  injunction  against 
the  plaintiff  therein,  for  given  amounts  as  prin- 
cipal and  interest  on  the  notes,  and  10  per  cent 
on  principal  and  interest  as  attorney's  fees. 
HM  that,  under  the  provisions  of  Civil  Code 
1010,  §  4252,  an  obligation  in  a  note  to  pay 
attorney's  fees,  in  addition  to  the  rate  of  in- 
terest specified  therein,  is  void,  and  not  en- 
^  forceable,  except  in  a  suit  upon  the  note  where 
the  defendant  has  been  given  10  days'  written 
notice  by  the  holder  of  the  note,  his  agent  or 
attorney,  before  the  institution  of  the  suit,  of 
his  intention  to  bring  suit,  and  also  the  term 


of  the  court  to  which  it  will  be  brought,  and 
where  the  defendant  fails  to  pay  the  note  on  or 
before  the  return  day  of  the  court  to  which  the 
action  is  returnable.  As  these  statutory  pro- 
visions were  not  complied  with,  it  was  error, 
over  proper  and  timely  objection  of  the  plain- 
tiff, to  admit  evidence  as  to  what  would  be  rea- 
sonable attorney's  fees  for  the  services  render- 
ed in  the  case  by  defendant's  counsel;  and 
the  verdict  rendered  was  not  authorized,  in 
so  far  as  attorney's  fees  were  found  for  the 
defendant 

[Ed.  Note.^For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  1046,  1947;  Dec  Dig. 
J534.*] 

2.  Gbounds  fob  New  Tbial. 

There  is  nothing  in  the  other  grounds  of 
the  motion  for  a  new  trial  requiring  a  re- 
versal 

8.  Appeal' AND  Ebbob  (|  1140^)~Disposition 
OF  Cause— Affibmanoe  on  Condition. 
The  evidence  authorized  the  verdict^  ex- 
cept as  to  attorney's  fees;  and  a  new  trial  is 
granted  unless  the  defendant  in  error,  within 
20  days  after  the  filing  of  the  remittitur  in 
the  trial  court,  shall  write  off  from  the  verdict 
the  amount  found  therein  for  attorney's  fees. 
If  this  shall  be  done,  then  a  new  trial  is  refus- 
ed; otherwise,  the  judgment  is  reversed,  and 
a  new  trial  ordered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4468;   Dec  Dig.  f  1140.*} 

Error  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

Action  by  W.  L.  Stone  against  Marshall  & 
Co.  Judgment  for  defendants,  and  plaintift 
brings  error.    Affirmed  on  condition. 

A.  V.  Sellers  and  W.  W.  Bennett,  for  plain- 
tiff in  error.  Cann,  Barrow  A  Mclntire  and 
F.  P.  Mclntire,  for  defendants  in  error. 

FISH,  O.  J.  Affirmed,  on  conditions.  All 
the  Justices  concur,  except  HILL,  J.,  not  pre- 
siding. 


(127  Oa.  623) 
DICKENS  V.   STATE. 
(Supreme  Court  of  Georgia.     Feb.  13,   1912.) 

(8yUahu%  hy  ih€  Court.) 

L  Gband   Jury   (i   20*)-^ubt  «  62*)-.Im- 
pANEUNo  JxmoBs— Duties  or  Jitby  Coi£- 

laSSIONEBS. 

It  is  not  error  to  overrule  a  plea  in  abate- 
ment to  the  indictment  returned  against  one 
charged  with  murder^  where  the  indictment  is 
not  only  regular  on  its  face,  but  where  it  ap- 
pears that  the  foreman  of  the  grand  jur^,  and 
each  member  thereof  who  participated  m  the 
finding  of  the  indictment,  were  regularly  sum- 
moned and  impaneled  according  to  law,  under 
the    direction   and    approval   o?   the    presidinir 


judge. 


(a)  The  jury  commissioners  of  each  county 

udges  of  the  qualifications  of 
e  placed  on  the  jury  lists  of 


are  the  proper  judges  of  the  qualifications  of 
the  citizens  to  be      '       " 
the  county. 

(b)  And  where  ''all  lawyers,  ministers  of  the 
gospel,  doctors,  dentists,  railroad  engineen^ 
and  firemen"  are  left  off  the  jury  lists  of  the 
county  by  the  jui^  commissioners,  it  is  no 
ground  for  a  plea  in  abatement  and  challenge 
to  the  array  in  a  criminal  case. 

[Ed.  Note. — ^For  other  cases,  see  Grand  Jury, 
Cent.  Dig.  H  56-58;  Dec.  Dig.  J  20;*  Jury, 
Cent.  Dig.  I  275 ;    Dec.  Dig.  §  62.*] 
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2.  Criminal  Law  (|  6d4*)  —  Oontinuancb— 
Absence  of  Witnesses. 

On  the  call  of  the  case  against  one  charged 
with  murder,  a  motion  was  made  to  continue 
it  for  the  purpose  of  getting  the  evidence  of 
an  absent  witness,  and  it  appeared  that  the 
witness  on  account  of  whose  absence  the  mo- 
tion was  made  had  died  the  night  previous  to 
the  day  the  case  was  finally  called  for  trial. 
Heldt  that  it  was  not  error  to  refuse  a  continu- 
ance. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1321,  1322,  1332 ;  Dec.  Dig. 
I  594.*]( 

8.  Criminal  Law  (i  1064%*)— Writ  of  Er- 
ror—Presentation OF  Questions. 

A  ground  of  a  motion  for  a  new  trial  not 
approved  by  the  court  below  will  not  be  con- 
sidered. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S§  2676,  2887,  2948;  Dec.  Dig. 
I  1064%.^] 

4.  Criminal  Law  (|  822*)— Trial— Inbtruo- 
TI0N9— Construction  as  a  Whole. 

An  excerpt  from  the  charge  of  the  conrt 
on  the  subject  of  reasonable  doubt,  which  does 
not  contain  an  essential  feature  of  the  law  on 
the  subject  will  not  be  held  to  require  a  new 
trial,  where  the  general  charge  on  the  same 
subject,  immediately  preceding  and  following 
the  excerpt,  states  the  rule  correctly,  and  the 
whole  charge  omitted  from  this  ground  of  the 
motion  for  a  new  trial  meets  squarely  the  ob- 
jection urged  against  the  excerpt  complained 
of. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1990,  1991,  1994,  1995; 
Dec.  Dig.  I  822.«} 

5.  Criminal   Law   ($   53*)— Defenses— Vol- 
t7ntary  drunkenness. 

Voluntary  drunkenness  is  no  excuse  for 
crime. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  65;  Dec.  Dig.  |  53.*] 

6,7.  Charge  of  Coxtbt— No  Error. 

There  was  no  error  in  the  charges  of  the 
court,  as  set  out  in  the  sixth  and  seventh  di- 
visions of  the  opinion,  of  which  the  defendant 
can  rightly  complain. 

8.  Criminal  Law  (|  825*)— Trial— Instruc- 
tions—Requests. 

Where  the  charge  of  the  court  to  the  jnry 
on  a  given  subject  is  substantially  correct,  and 
a  fuller  charge  is  desired,  a  request  therefor 
should  be  made. 

[Ed.  Note.— For  other  cases^  see  Criminal 
Law,  Cent.  Dig.  §  2W5;   Dec.  Dig.  §  825.*] 

9.  Sufficiency  of  Evidence. 

The  verdict  Is  supported  by  the  evidence. 

(Additional  SyUahuM  hy  Editorial  Staff.) 

10.  Homicide   (J  309*)— Instructions— Vol- 
untary Manslaughter. 

In  a  prosecution  for  murder,  it  is  not  error 
at  against  the  defendant  to  instruct  that  mal- 
ice is  excluded  if  the  intention  to  kill  ^rows  out 
of  hot  blood  produced  by  provocation  other 
than  that  produced  by  mere  words,  menaces, 
or  contemptuous  gestures,  and  if  the  provoca- 
tion be  induced  by  an  actual  assault,  by  an  at- 
tempt to  commit  a  serious  injury  upon  the 
person,  or  by  other  equivalent  circumstances 
calculated  to  excite  sudden  passion,  the  fact 
that  defendant  shot  with  the  intention  to  kill 
would  not  render  the  offense  murder,  but  he 
would  be  guilty  of  voluntary  manslaughter. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent,  Dig.  §§  649-656;   Dec.  Dig.  S  309.*] 


11.  Homicide  (|  SCO*)— Instruohoneh- Self- 
Defense— Reasonable  Fear. 

In  a  prosecution  for  murder,  it  is  not  er- 
ror to  charge  that  the  doctrine  of  reasonable 
fears  only  applies  when  the  danger  is  urgent 
and  pressing,  or  apparently  so,  at  the  time  of 
the  Killing,  especially  where  the  court  had 
charged  that  the  defendant  is  not  required  to, 
demonstrate  that  a  felony  was  about  to  be 
committed  npon  him,  or  that  his  life  was  in 
danger,  but  only  that  the  circumstances  as  they 
appear  to  him  were  sufficient  to  make  him  so 
believe. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  614-632;   Dec.  Dig.  S  300.^] 

Error  from  Superior  Court,  Walton  Coun- 
ty; C.  H.  Brand,  Judge. 

At  Dickens  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

Jno.  B.  Cooper  and  E.  W.  Boberts,  for 
plaintiff  In  error.  Clifford  Walker,  Sol.  Gen., 
and  T.  S.  Felder,  Atty.  Gen.,  for  the  State. 

HILL,  J.  [1]  1.  At  Dickens  was  tried  and 
convicted  of  murder  and  sentenced  to  life 
imprisonment  In  the  penitentiary.  A  motion 
for  a  new  trial  being  overruled,  he  excepted. 
Before  arraignment  the  defendant  filed  a 
plea  in  abatement  to  the  indictment  returned 
against  him  and  challenged  the  array,  on  the 
groimd  that  the  grand  Jury  as  first  called 
consisted  of  23  men,  who  were  Instructed  by 
the  court  to  retire  from  the  courtroom  and 
elect  a.  foreman.  They  did  retire  and  elected 
W.  H.  Nunnally  foreman  and  returned  to 
the  courtroom.  The  court  then  stated  that 
since  the  Jury  had  retired  one  of  the  absent 
Jurors,  Pleas  Stanton,  had  come  in.  '*Where- 
fore  W.  H.  Nunnally  was  stricken  from  the 
grand  Jury  as  foreman,  and  this  Juror  was 
added  to  the  list,  and  the  grand  Jury  was 
again,  for  the  second  time,  ordered  to  return 
to  their  room  and  elect  another  foreman,  and 
therefore  they  returned  to  their  room  and 
elected  John  T.  Bobertson  foreman  of  the 
grand  Jury,  and  when  they  returned  to  the 
courtroom,  the  Jury  was  sworn  by  the  So- 
licitor General,  according  to  law."  In  a  note 
appended  to  this  ground  of  the  motion  for  a 
new  trial,  the  presiding  Judge  says:  *'W.  H. 
Nunnally  was  never  sworn  in  as  a  grand  Ju- 
ror at  said  term  of  the  court.  He  was  not 
sworn  in  as  foreman  of  said  grand  Jury.  He 
was  not  selected  by  the  Judge  or  court  as 
such  foreman.  He  did  not  take  the  oath  of 
office  in  either  capacity.  When  the  23  Ju- 
rors being  present  answered,  the  Judge  in- 
structed them  to  go  to  the  Jury  room  and  se- 
lect a  foreman.  As  they  returned  from  the 
Jury  room,  being  in  there  only  a  minute  or 
two,  and  before  the  Juiy  had  taken  their 
seats,  and  before  any  announcement  was 
made  that  any  one  had  been  selected  fore- 
man, the  sheriff  publicly  called  the  court's 
attention  to  the  fact  that  Mr.  Stanton,  who 
did  not  at  first  respond  to  his  name,  and  who 
was  on  the  venire  of  the  grand  Jury,  had  Just 
come  into  court.    The  court  thereupon  asked 
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Mr.  Stanton  If  he  bad  any  excuse  to  render 
why  he  should  not  serve  on  the  grand  ju- 
ry at  that  term  of  the  court  He  said  he 
had  none.  His  name  having  been  drawn,  and 
it  appearing  on  the  said  list  before  said  Nun- 
nally's  name,  and  the  regular  time  of  open- 
ing the  court,  according  to  custom  on  Mon- 
day morning,  not  having  arrived  by  a  few 
minutes,  Mr.  Stanton  was  instructed  to  take 
his  place  on  the  grand  Jury,  he  making  23, 
thus  excluding  Nunnally,  who  made  the  twen- 
ty-third Juror  present  before  said  Stanton 
came  into  court  The  court  then  told  the 
grand  Jury,  with  Nunnally  off  and  Stanton  on, 
to  retire  to  the  room  and  select  a  foreman, 
which  they  did,  selecting  said  Robertson,  as 
aforesaid,  which  selection  was  approved  by 
the  court  All  this  occurred  without  any  in- 
formation on  the  Judge's  part  from  any  grand 
Juror  or  any  source  whatever  that  said  Nun- 
nally had  been  selected  to  act  as  foreman. 
Said  Stanton's  name  was  No.  6  on  said  list 
Said  Nunnally's  name  was  No.  28  on  said 
list  If  said  Stanton  had  been  present  and 
responded  to  his  name  when  it  was  first  call- 
ed, the  grand  Jury  would  have  been  impan- 
eled and  qualified  exactly  as  it  was  subse- 
quently impaneled  and  qualified,  because  it 
would  have  been  thus  completed  before  Nun- 
nally's  name  was  ever  reached.  Anything  in 
said  evidence  above  referred  to,  in  conflict 
with  this  statement,  is  not  true.  •  Under 
these  facts  and  circumstances  the  said  plea 
in  abatement  was  decided  against  the  de- 
fendant" 

It  is  insisted  that  the  indictment  is  illegal 
for  the  following  reasons:  (1)  Because  it 
was  found  by  an  illegal  grand  Jury  not  chos- 
en according  to  law.  (2)  Because  John  T. 
Bobertson  was  not  the  legal  foreman  of  the 
grand  Jury,  but  W.  H.  Nunnally  was  the 
legal  foreman  duly  elected  by  that  body. 
(3)  Because  the  court  did  not  have  authority 
to  withdraw  from  the  Jury  a  duly  elected 
foreman,  W.  H.  Nunnally,  without  cause, 
and  substitute  another  grand  Juror  who 
had  come  in  late,  and  trouble  the  body  to 
elect  another  name.  (4)  Because  the  court 
should  have  put  a  fine  upon  the  absent  Ju- 
ror, If  he  had  no  legal  excuse.  (5)  Because 
the  Jury  commissioners  arbitrarily  excluded 
from  the  grand  Jury  and  the  petit  Jury  all 
lawyers,  ministers  of  the  gospel,  doctors, 
dentists,  railroad  engineers,  and  firemen, 
ther^  being  ten  or  other  large  number  of 
each  class  in  the  county,  who  were  citizens 
and  residents  and  possessed  the  qualifica- 
tions required  by  law  for  grand  Jurors  and 
petit  Jurors.  "Defendant  contends  that  the 
arbitrary  exclusion  of  this  class  without 
reference  to  their  qualifications  was  in  vio- 
lation of  the  statute  and  Constitution  of  the 
state  of  Georgia,  and  especially  that  provi- 
sion of  the  Constitution  which  guarantees 
due  process  of  law,  and  that  it  was  in  vio- 
lation of  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States,  as  well 
as  other  provisions  of  that  iostrumenty  and 


had  the  effect  of  denying  te  the  prisoner  due 
process  of  law  and  the  equal  protection  of 
the  law  and  alledged  [abridged?]  his  privi- 
leges and  immunities  as  citizens  of  the  Unit- 
ed States.  The  arbitrary  exclusion  of  the 
class  of  citizens  from  the  grand  and  petit 
Jury  is  contrary  to  the  Constitution  and  laws 
of  the  land." 

There  was  no  error  in  deciding  the  plea  In 
abatement  against  the  defendant's  contention 
on  all  the  grounds  stated  therein.  So  far 
as  the  record  discloses,  the  grand  Jury  was 
legally  organized.  The  Jury  had  not  been 
organized  when  Nunnally  was  withdrawn* 
and  Stanton,  who  was  regularly  drawn  as  a 
grand  Juror,  was  substituted  in  his  stead. 
The  presiding  Judge  did  not  know  who  had 
been  selected  as  foreman  when  the  Juror 
Stanton  was  substituted  for  Nunnally.  The 
oath  had  not  been  administered  when  the 
substitution  was  made.  Bidliug  v.  State,  56 
Ga.  eoi  (1).  This  case  Is  different  from  that 
of  WUliams  v.  State,  60  Ga.  88»  cited  by 
counsel  for  the  plaintiff  in  error.  There 
some  of  the  Jurors  who  found  an  indictment* 
regular  on  its  face,  were  not  regularly  sum- 
moned and  impaneled,  and  It  was  held  a 
matter  for  plea  and  not  for  demurrer.  But 
here  the  Juror  was  regularly  drawn,  appear- 
ed  in  court  In  answer  to  the  summons  serv- 
ed upon  him  before  the  grand  Jury  was  or- 
ganized, and  took  the  oath  as  prescribed  by 
law  with  the  rest  of  the  Jurors.  The  pre- 
siding Judge  approved  the  selection  of  the 
new  foreman,  and  we  think  that  the  Jury 
was  a  legally  organized  grand  Jury,  and 
that  the  indictment  found  by  the  grand  Jury* 
so  organized,  was  a  legal  and  valid  indict- 
ment, so  far  as  this  ground  of  exception  is 
concerned. 

The  only  other  ground  of  the  plea  In  abate- 
ment which  needs  to  be  considered  is  the 
fifth  and  last;  the  other  grounds  being  with- 
out merit  The  fifth  ground  of  the  plea  in 
abatement  alleges  that  the  Indictment  is  il- 
legal, because  the  Jury  commissioners  ar- 
bitrarily excluded  fron^  the  grand  Jury  and 
the  petit  Jury  "all  lawyers,  ministers  of  the 
gospel,  doctors,  dentists,  railroad  engineers, 
and  firemen."  It  is  insisted  by  the  plaintiff 
in  error  that  the  exclusion  of  these  classes 
of  citizens  from  the  Jury  box,  without  ref- 
erence to  their  qualifications,  was  in  viola- 
tion of  the  statute  and  the  Constitution  of 
the  state,  "which  guarantees  due  process  of 
law,  and  that  it  was  also  in  violation  of 
the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States,  .as  well  as  other 
provisions  of  that  instrument,  and  had  the 
effect  of  denying  to  the  prisoner  due  process 
of  law  and  the  loyal  [equal?]  protection  of 
the  law,"  etc.  We  think  this  assignment  Is 
without  merit  In  the  case  of  Thomas  v. 
State,  67  Ga.  460,  it  was  held:  *rrhe  Jury 
commissioners  are  the  proper  Judges  of  the 
qualifications  of  citizens  to  be  placed  on  the 
Jury  lists  of  the  county.  That  witnesses 
sworn  on  the  trial  think  that  certain  names 
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should  have  been  on  the  list,  and  that  few 
colored  men  were  selected  (the  defendant 
being  colored),  la  no  ground  for  a  challenge 
to  the  array  In  a  criminal  case.*'  See,  also, 
Wilson  Y.  State,  69  Oa.  224  (3  a,  b.) 

[2]  2.  The  fourth  ground  of  the  motion 
assigns  error  on  the  part  of  the  court  in  not 
granting  a  continuance  of  the  case  for  the 
term.  In  a  note  to  this  ground  of  the  mo- 
tion the  trial  Judge  certifies  that:  "It  was 
shown  to  the  court  beyond  doubt  and  with- 
out denial  that  the  witness  on  account  of 
whose  absence  the  matter  [motion?]  to  con- 
tinue was  based  died  the  night  previous  to 
the  day  this  case  was  finally  called  for  trial." 
We  do  not  see  how  it  would  be  to  the  ad- 
vantage of  the  defendant  to  continue  his  case 
on  account  of  the  absence  of  a  witness  who 
was  shown  to  be  dead,  and  hold,  therefore, 
that  it  was  not  error  for  the  court  to  over- 
rule the  motion  to  continue  on  that  ground. 
It  is  insisted,  in  argument  by  the  counsel 
for  the  plaintiff  in  error,  that  the  continuance 
should  have  been  granted,  for  the  reason 
that  counsel  had  been  recently  employed, 
and  on  account  .of  the  sudden  death  of  the 
witness  he  was  not  prepared  to  go  on  with 
the  trial.  If  such  was  the  case,  a  motion  on 
this  ground  should  have  been  made,  directed 
to  the  discretion  of  the  court.  In  the  ab- 
sence of  such  motion  the  refusal  of  the  con- 
tinuance is  no  cause  for  a  new  trial.  The 
motion,  which  was  in  writing,  was  based 
solely  on  the  ground  of  the  absence  of  the 
witness  named,  and  "for  the  purpose  of 
getting  the  evidence  of  this  witness."  Oivil 
Code  1910,  S  5724. 

[3]  B,  The  fifth  ground  of  the  motion  for  a 
new  trial  is  not  approved  by  the  court,  and 
will  not  be  considered. 

[4]  4.  Cbmplaint  is  made  of  the  judge's 
charge  on  the  subject  of  reasonable  doubt 
The  excerpt  from  the  charge  complained  of 
Is  as  follows:  "A  reasonable  doubt  is  one 
that  grows  out  of  the  testimony  or  from  the 
absence  of  testimony,  or  a  conflict  in  the 
testimony  and  the  defendant's  statement,  and 
leaves  the  reasonable  mind  wavering  and 
uncertain  not  satisfied  from  the  evidence. 
Ton  cannot  create  for  yourself  a  doubt  and 
act  upon  it;  you  cannot  raise  an  artificial 
or  captious  doubt  in  order  to  acquit."  It  is 
Insisted  that  the  presiding  Judge  committed 
error  in  charging  the  Jury  that,  if  they  had 
a  reasonable  doubt  from  a  confiict  of  the 
evidence  and  the  defendant's  statement,  they 
should  acquit;  as  the  Jury  would  have  a 
right  to  acquit  if  they  had  a  doubt  of  his 
guilt  from  the  defendant's  statement  alone, 
or  from  the  state's  evidence  alone.  The  Judge 
did  charge  the  Jury  that  "if  after  a  fair 
and  impartial  consideration  of  the  entire 
case,  including  defendant's  statement,  a  rea- 
sonable doubt  exists,  it  is  the  duty  of  the 
Jury  to  give  the  defendant  the  benefit  of  it 
and  acquit  him."  Fairly  construed,  the 
charge  as  a  whole  was  free  from  the  crit- 
icism of  it    The  excerpt  complained  of  gives 


only  a  portion  of  the  charge  on  this  subject 
The  record  shows  that  the  court  gave  the 
Jury  the  following  instructions:  "A  reason- 
able doubt  is  an  actual  doubt  that  you  are 
conscious  of  after  going  over  in  your  own 
minds  the  entire  case,  giving  consideration 
to  all  the  testimony  and  every  part  of  it 
If  you  then  feel  uncertain  and  not  fully  con- 
vinced that  the  defendant  is  guilty,  and  be- 
lieve that  you  are  acting  in  a  reasonable 
manner,  and  if  you  believe  that  a  reasonable 
man  in  any  matter  of  like  importance  would 
hesitate  to  act  because  of  such  a  doubt  as 
you  are  conscious  of  having,  that  is  a  rea- 
sonable doubt  of  which  the  defendant  is  en- 
titled to  have  the  benefit  It  is  essential  to 
a  verdict  of  condemnation  that  the  guilt  of 
the  accused  shall  be  fully  proved.  Neither 
a  mere  preponderance  of  evidence  nor  any 
weight  of  preponderant  evidence  is  sufficient 
unless  it  generates  full  belief  of  the  fact  to 
the  exclusion  of  a  reasonable  doubt  A  rea- 
sonable doubt  is  one  that  grows  out  of  the 
testimony,  or  from  the  absence  of  testimony, 
or  a  conflict  in  the  testimony  and  the  defend- 
ant's statement,  and  leaves  the  reasonable 
mind  wavering  and  uncertain — ^not  satisfied 
from  the  evidence.  You  cannot  create  for 
yourself  a  doubt  and  act  upon  it;  you  can- 
not raise  an  artificial  or  captious  doubt  in 
order  to  acquit  The  doubt  should  be  real 
and  honestly  and  fairly  entertained  after  aU 
reasonable  efforts  to  find  out  the  facts.  And 
if  after  a  fair  and  impartial  consideration 
of  the  entire  case,  including  defendant's 
statement,  a  reasonable  doubt  exists,  it  is  the 
duty  of  the  Jury  to  give  the  defendant  the 
benefit  of  it  and  acquit  him.  If,  however, 
you  are  satisfied  of  his  guilt  to  the  exclusion 
of  such  a  doubt  as  this,  it  would  be  your 
duty  to  convict" 

[51  6.  Another  ground  of  alleged  error  is 
because  of  the  Judge's  charge  on  the  subject 
of  drunkenness,  which  was  as  follows:  "On 
the  subject  of  drunkenness,  I  charge  you 
that  drunkenness  is  no  excuse  for  crime. 
One  who  voluntarily  and  in  testimony  [in- 
tentionally] klUs  must  meet  the  demands  of 
the  law  with  some  other  excuse  than  that 
of  drunkenness.  To  be  too  drunk  to  form 
the  intent  to  kill,  the  slayer  must  be  too 
drunk  to  form  the  intent  to  shoot  Still, 
I  charge  you  that  if  the  defendant  was 
drunk  when  he  fired  the  fatal  shot  which 
took  the  life  of  Roseberry,  you  may  consider 
this,  like  any  other  fact,  to  Illustrate  his 
Intent  and  motive  and  otherwise  to  shed 
light  upon  the  transaction."  In  a  note  ap- 
pended to  this  ground  of  the  motion,  the 
Judge  trying  the  case  says:  "The  sole  de- 
fense was  self-defense,  and  Justifiable  homi- 
cide under  the  distress  of  the  fears  of  a 
reasonable  man,  and  accident  The  state- 
ment shows  these  defenses  were  set  up,  and 
in  addition  in  this  statement  the  defendant 
denied  that  he  was  drunk,  and  the  evidence 
on  the  part  of  the  state  faUs  to  show  that 
he  was  drunk — that  he  had  taken  a  couple 
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of  drinks  before  the  killing."  The  brief  of 
evidence  sustains  the  judge  in  the  note  just 
quoted,  with  reference  to  the  testimony  and 
the  statepient  of  the  accused.  Nor  do  we 
think  the  charge  complained  of  was  erro- 
neous as  against  the  defendant,  especially  in 
yiew  of  the  statement  of  the  defendant 
himself,  who  claimed  that  he  was  not  drunk. 
If  the  charge  complained  of  was  not  full 
enough,  a  request  should  have  been  made  for 
a  fuller  charge  on  the  subject,  if  the  facts 
authorized  it  But  conceding  for  the  sake 
of  the  argument  that  the  defendant  was 
drunk  at  the  time  of  the  homicide  (which 
is  not  borne  out  by  the  evidence),  this  court 
has  often  held  that  voluntary  drunkenness 
is  no  excuse  for  crime.  Estes  v.  State,  55 
Ga.  30  (1-3);  Penal  Ck)de  1910,  §39;  Mar- 
shall V.  State,  59  6a.  154;  Moon  v.  State, 
68  6a.  687  (6);  Hanvey  v.  State,  68  6a» 
612(2);  Beck  v.  State,  76  6a.  452(1);  Mo- 
Cook  ▼.  State,  91  6a.  740,  17  S.  B.  1019; 
Cribb  V.  Stote,  118  6a.  316  (8),  45  S.  B.  396. 

[6, 10]  6.  The  following  charge  of  the  court, 
under  the  circumstances  of  this  case,  was 
not  error  as  against  the  defendant:  "Malice 
Is  excluded  if  the  intention  to  kill  grows 
out  of  hot  blood  produced  by  provocation 
other  than  that  induced  by  mere  words, 
threats,  menaces,  or  contemptuous  gestures. 
If  the  provocation  be  produced  by  an  actual 
assault,  by  an  attempt  to  commit  a  serious 
personal  Injury  upon  the  person  killing,  or 
by  other  equivalent  circumstances,  calculated 
to  excite  sudden  passion,  the  fact  that  the 
defendant  shot  with  the  Intention  to  kill 
would  not  render  the  offense  that  of  murder. 
But  if  the  killing  occurred  tmder  such  cir- 
cumstances and  was  unlawful,  the  slayer  is 
guilty  of  voluntary  manslaughter."  Fryer  v. 
State,  128  Ga.  29(5),  57  S.  E.  93;  Bird  ▼. 
State,  128  6a.  253,  57  S.  E.  320.  See,  also, 
Adkins  V.  State,  137  6a.  81,  72  S.  B.  898, 
where  it  was  said  that  *'the  doctrine  of  rea- 
sonable fear  has  no  connection  with  the  of- 
fense of  voluntary  manslaughter."  That  por- 
tion of  the  charge  excepted  to  in  this  case 
was  on  the  subject  of  voluntary  manslaugh- 
ter, and,  under  the  ruling  just  cited,  the  con- 
tention of  counsel  for  the  plaintiff  in  error 
is  not  sound. 

[7,  11]  7.  It  was  not  error  for  the  court  to 
charge  thci  jury:  *'The  doctrine  of  reasonable 
fears  only  applies  when  the  danger  is  urgent 
and  pressing  or  apparently  so  at  the  time  of 
the  killing."  And  especially  where  it  appears 
that  just  before  the  charge  excepted  to  the 
court  had  charged  the  jury  that:  'The  de- 
fendant is  not  required  to  demonstrate  that 
a  felony  was  about  to  be  committed  upon 
him  or  that  his  life  was  in  danger.  He  is 
only  reqyired  to  show  that  the  circumstances 
as  they  appeared  to  him  at  the  time  were 
sufficient  to  make  him  so  believe." 

[t]  &  If  the  defendant  desired  a  fuller 
charge  than  that  complained  of  in  the  tenth 


ground  of  the  motion,  on  the  subject  of  a 
mutual  intent  to  fight,  it  was  his  duty  to  re- 
quest further  instructions.  We  may  remark, 
however,  that  a  mutual  intent  to  fight  does 
not  necessarily  reduce  the  crime  from  mur- 
der to  manslaughter.  In  order  to  do  so, 
*'the  killing  must  be  the  result  of  that  sud- 
den, violent  impulse  of  passion  supposed  to 
be  irresistible;  for  if  there  should  have 
been  an  Interval  between  the  assault  or  provo- 
cation given  and  the  homicide,  of  which 
the  jury  in  all  cases  shall  be  the  judg- 
es, sufficient  for  the  voice  of  reason  and  hu- 
manity to  be  heard,  the  killing  shall  be  at- 
tributed to  deliberate  revenge,  and  be  pun- 
ished as  murder."    Penal  Code  1910,  8  65. 

[9]  9.  There  was  abundant  evidence  upon 
which  the  jury  could  have  found  the  defend- 
ant guilty  of  murder.  We  think,  from  a 
careful  reading  of  it,  that  the  evidence  sup- 
ported a  verdict  of  guilty  as  alleged  in  the 
indictment;  and  as  the  presiding  judge  Is 
satisfied  with  it,  we  will  not  disturb  the  find- 
ing of  the  jury. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(137  Gb.  637) 

6B0R6IA  R.  &  BANKIN6  CO.  v.  TOWN  OF 

DECATUR. 

TOWN  OF  DECATUR  v.  6E0R6IA  R.  & 
BANKIN6  CO. 

(Supreme  Court  of  6eorgia.     Feb.  14,  1912.) 

(8yUalu$  ly  the  Court.) 

1.  Municipal  Cobpobations  (J  425* )— Pub- 
lic Imfbovement— Assessments— Pbofsbtt 
Liable. 

A  railroad  company  owns  a  strip  of  land 
in  a  municipality,  116  feet  wide,  through  the 
center  of  which  runs  its  main  line  of  railroad. 
The  land  is  located  between  two  streets  of  the 
town,  along  which  the  to^,  under  legislative 
authority,  laid,  respectively,  4,456  and  938  feet 
of  sanitary  sewer  pipe.  The  land  is  held  for 
present  use  to  support  the  roadbed  and  to  pro- 
vide for  an  increase  of  tracks,  which  the  futnre 
needs  of  the  railroad  probably  may  require. 
Under  such  circumstances  the  land  abutting  on 
the  sewers,  of  such  depth  as  will  not  interfere 
with  the  present  roadbed,  is  liable  for  the  cost 
of  assessment  of  the  local  improvement,  and 
such  assessment  is  not  illegal  because  the 
abutting  property  in  its  present  condition,  and 
as  devoted  to  its  present  use,  may  not  be  spe- 
cifically benefited  by  the  improvement. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1031-1034;  Dec. 
Dig.  I  425.*] 

2.  Municipal  Cobpobations  (i  465*)--Pub- 
Lio  Impbovekents  —  Assessments  —  Statu- 

TOBY  FBOVISIONS. 

Under  its  amended  charter  (Acts  1903,  p. 
504)  the  town  of  Decatur  was  authorized  to 
construct  a  system  of  sewerage  and  to  assess 
against  abutting  property  on  each  side  of  a 
street  improved  fifty  cents  per  lineal  foot 
The  legislative  determination  of  the  cost  of  the 
local  public  Improvement  and  its  apportion- 
ment to  the  abutting  land  is  conclusive  as  to 
these  matters. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1108;  Dec  Dig.  i 
465.*] 
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8.  MuznCIFAL  COBPOBATIONB  (|  425*)— PUB- 
LIC luFBOvEMENTS— Assessment— Pbopbrtt 
Liable. 

In  the  absence  of  express  legislative  au- 
thority, the  main  track  of  a  railroad  company 
is  not  subject  to  levy  and  sale  to  satisfy  a  lien 
for  assessment  for  local  improvements.  It 
follows  that  an  execution  for  assessments  is- 
sued against  a  lot  of  land  bisected  by  the  main 
track  of  a  ra^road  is  not  liable  in  solid o  for 
improvements  on  two  streets  which  bound  the 
lot  of  land  and  between  which  the  main  track 
is  located^  and  therefore  a  portion  of  the  land 
on  one  side  of  the  railroad  track  cannot  be 
levied  on  to  satisfy  assessments  made  against 
the  entire  strip  of  land  through  which  the  rail- 
way runs,  on  account  of  sewers  constructed  in 
streets  lying  on  each  side  of  the  track. 

[Ed.  Note.— For  other  cases, '  see  Municipal 
Corporations,  Cent.  Dig.  i|  1031-1034;  Dec. 
Dig.  8  425.*] 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty; L.  S.  Roan,  Judge. 

Proceedings  under  execution  on  an  assess- 
ment by  the  Town .  of  Decatur  against  the 
Georgia  Railroad  &  Banking  Company.  To 
the  Judgment,  both  parties  bring  error. 
Judgment  reversed  on  both  bills  of  excep- 
tions. 

Jos.   B.   &  Bryan   Cumming  and  Jno.  S. 

Candler,  for  plaintiff  in  error.     Mayson  A 

Johnson  and  Leslie  Steele,  for  defendant  in 
error. 

EVANS,  P.  J. .  By  an  act  approved  July 
90,  1903  (Acts  1903,  p.  504),  the  charter  of 
the  town  of  Decatur  was  so  amended  as  to 
authorize  the  construction  of  a  system  of 
sewerage  for  that  town.  •  The  caption  and 
first  section  of  the  act  are  as  follows: 

•'An  act  to  amend  the  charter  of  the  town 
of  Decatur,  in  the  county  of  De  Kalb,  so 
as  to  authorize  the  mayor  and  council 
of  said  town  to  construct  a  system  of 
sewerage  for  said  town,  and  to  assess  the 
coat  of  constructing  said  sewerage  sys- 
tem against  the  abutting  property,  or  the 
property  through  which  said  sewer  may 
be  constructed,  and  against  the  owners 
thereof,  and  for  other  purposes. 
"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of  Georgia,  and  it  is 
hereby  enacted  by  the  authority  aforesaid, 
that  from  and  after  the  passage  of  this  act 
the  mayor  and  council  of  the  town  of  De- 
catur, in  the  county  of  De  Kalb,  shall  have 
full  power  and  authority  to  lay  down  and 
construct  sewers  in  said  town,  and  to  assess 
the  sum  of  fifty  cents  per  lineal  foot  upon 
the  property  and  estates  respectively  abut- 
ting on  said  sewer  on  each  side  of  the  street 
along  which  said  sewer  is  laid  or  construct- 
ed;  and  in  consideration  of  the  payment  of 
said  assessment,  the  owners  of  said  estates 
shall  have  the  right  to  connect  their  drains 
from  said  abutting  property  for  the  discharge 
of  sewerage  into  said  sewer;    and  in  case 
any  such  sewer  is  laid  down  or  constructed 
through  or  on  any  private  property,  along 


the  course  of  any  natural  drain  or  other- 
wise, a  like  sum  of  fifty  cents  shall  be  as- 
sessed upon  such  property  abutting  on  each 
side  of  said  sewer  for  every  lineal  foot,  mak- 
ing in  all  one  dollar  for  every  lineal  foot 
to  be  assessed  upon  such  property  through 
which  sewers  are  constructed  as  aforesaid: 
Provided,  that  when  the  same  party  owns 
the  land  on  both  sides  of  a  sewer  running 
through  his  land,  he  shall  be  assessed  only 
for  one  side  thereof;  and  in  consideration 
of  the  payment  of  said  assessment,  the  own- 
ers of  real  estate,  respectively,  on  each  side 
of  said  sewer,  through  or  over  which  such 
sewer  may  be  constructed,  shall  have  the 
right  to  connect  their  drains  from  said  abut- 
ting property  for  the  discharge  of  sewerage 
into  said  sewer.  The  extent  and  character, 
material  used,  and  expense  of  sewers  con- 
structed, as  well  as  the  time  and  manner 
of  constructing  the  same,  shall  be  in  the 
discretion  of  the  mayor  and  council  of  said 
town,  to  be  prescribed  from  time  to  time 
by  ordinance.  The  remaining  cost  of  all 
sewers  not  thus  assessed  shall  be  paid  by 
said  mayor  and  council  from  the  treasury 
of  said  town." 

The  Georgia  Railroad  &  Banking  Com- 
pany owns  a  lot  of  land  in  the  town,  lying 
between  College  street  and  Railroad  avenue, 
116  feet  in  width,  along  the  center  of  which 
is  constructed  its  main  line  of  railroad 
track.  The  town  constructed  a  line  of  sew- 
erage pipes  in  front  of  this  property  on 
College  street,  4,456  feet,  and  a  line  of  sew- 
erage pipes,  938  feet,  on  Railroad  avenue. 
For  the  construction  of  this  sewer  the  rail- 
road's property  was  assessed  40  cents  for 
each  lineal  foot  the  sewer  pipe  was  laid. 
An  execution  was  issued  against  the  prop- 
erty in  solldo  for  the  aggregate  sum.  This 
execution  was  levied  upon  a  rectangular 
strip  of  the  land  30  by  912  feet,  lying  on 
one  side  of  the  railroad  track.  The  railroad 
company  interposed  its  affidavit  of  illegality; 
and  on  demurrer  all  grounds  of  the  affidavit, 
except  such  as  set  up  that  the  cost  of  the 
work  as  constructed  was  less  than  the  amount 
assessed,  were  stricken.  The  case  was  tried 
by  the  Judge  without  the  intervention  of  a 
jury.  He  adjudged  the  railroad  company 
subject  to  one-half  of  the  amount  assessed 
against  its  property.  The  company  and  the 
town  sued  out  bills  of  exceptions. 

Though  assessments  for  local  improve- 
ments are  not  taxes,  within  the  meaning  of 
the  requirement  of  the  Constitution  that 
taxes  must  be  ad  valorem  and  uniform,  nev- 
ertheless assessments  for  local  improve- 
ments, such  as  street  paving  and  sewerage, 
are  an  exercise  of  the  taxing  power.  While 
assessments  for  sewerage  are  primarily  re- 
ferable to  the  taxing  power,  they  also  have 
in  many  instances  the  aspects  of  police  Reg- 
ulations.   It  is  competent  for  the  L^slature 
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to  authorize  the  constmctlon  of  a  sewerage 
eystem  in  a  municipality  and  to  determine 
how  the  coat  shall  be  borne  as  between  the 
public  and  the  property  to  be  benefited.  The 
Legislature  may  fix  some  definite  standard 
of  apportionment  of  costs  to  be  applied  to 
the  property  abutting  the  improvement  by 
a  measurement  of  length,  quantity,  or  value. 
"Benefit  to  the  owner  of  the  real  estate  as- 
sessed, so  far  as  necessary  to  be  passed 
upon,  as  well  as  the  necessity  or  reasonable- 
ness of  the  improvement,  being  for  the  de- 
termination of  the  Legislature,  is  concluded 
by  the  act  authorizing  the  assessment,  and 
will  not  be  inquired  into  by  the  courts  un- 
less in  extraordinary  cases,  presenting  a 
manifest  abuse  of  legislative  authority." 
Speer  v.  Athens,  85  Ga.  49,  11  S.  E.  802,  9 
L.  R.  A.  402;  Bacon  v.  Savannah,  86  6a. 
801,  12  S.  B.  580.  The  foregoing  principles 
were  elaborately  considered  in  the  cited 
cases,  and  we  need  only  apply  them  to  the 
questions  presented  by  the  affidavit  of  il- 
legality. 

[1]  1.  The  first  of  these  raises  the  point 
that  a  local  assessment  for  a  sanitary  sewer 
cannot  be  levied  against  a  railroad  right  of 
way.  The  argument  is  advanced  in  support 
of  this  contention  that  a  sanitary  sewer 
alongside  a  right  of  way  of  a  railroad  from 
the  nature  of  things  cannot  be  of  benefit 
to  the  railroad,  and  comes  within  the  excep- 
tion to  the  rule  referred  to  in  the  Speer 
Case,  and  applied  in  the  case  of  City  of  At- 
lanta V.  Hamlein,  96  Ga.  381,  23  S.  B.  408, 
and  101  Ga.  697,  29  S.  £.  14.  In  the  latter 
case  the  property  against  which  a  paving 
assessment  was  made  was,  in  consequence 
of  its  peculiar  shape  and  situation,  not  worth 
more  after  than  before  the  improvement, 
and  the  cost  of  the  improvement  largely 
exceeded  the  value  of  the  lot;  and  under 
such  circumstances  the  process  to  enforce 
the  collection  of  the  assessment  was  enjoin- 
ed, because  it  virtually  amounted  to  a  con- 
fiscation of  the  property.  The  case  in  hand 
does  not  come  within  the  exception  to  the 
rule  referred  to  in  the  Speer  Case  and  il- 
lustrated by  the  Hamlein  Case.  The  rail- 
road's land  which  abutted  the  improvement 
Is  116  feet  wide  and  located  between  two 
streets,  and  although  it  is  stated  in  the  afli- 
davit  of  illegality  that  its  present  use  is  for 
the  maintenance  of  the  roadbed  and  that 
future  needs  of  the  company  shall  probably 
require  all  of  it  for  additional  tracks,  it 
does  not  appear  that  the  railroad  company 
may  not  now  put  it  to  some  accessorial  use, 
such  as  leasing  it  for  warehouse  and  busi- 
ness purposes.  The  railroad  company  does 
not  present  a  case  of  confiscation.  Ifs  con- 
tention is  but  an  inference  drawn  that  it 
wiU  derive  no  benefit  from  the  improvement 
It  may  be  that  from  the  present  use  to  which 
the  property  is  put  no  special  benefit  may 
result;  but  as  all  of  the  abutting  property 
is  not  actually  required  for  the  support  of 


the  roadbed,  and  may  be  used  for  ware- 
house or  other  business  purposes,  we  can- 
not  say  that  no  special  benefit  will  ensue. 
As  was  said  by  Mr.  Justice  Holmes:  "There 
is  a  look  of  logic  when  it  is  said  that  spe- 
cial assessments  are  founded  on  special  ben- 
efits, and  that  a  law  which  makes  it  possi- 
ble to  assess  beyond  the  amount  of  the  spe- 
cial benefit  attempts  to  rise  above  its  source. 
But  that  mode  of  argument  assumes  an  ex- 
actness in  the  premises  which  does  not  ex- 
ist The  foundation  of  this  familiar  form 
of  taxation  is  a  question  of  theory.  The 
amount  of  benefit  which  an  improvement 
wUl  confer  upon  particular  land — ^indeed, 
whether  it  is  a  benefit  at  all — is  a  matter  of 
forecast  and  estimate.  In  its  general  as- 
pect, at  least,  it  is  peculiarly  a  thing  to  be 
decided  by  those  who  make  the  law.**  L.  & 
N.  R.  Ck).  V.  Barber  Asphalt  Paying  Ck>.,  197 
n.  S.  483,  25  Sup.  Ct  4t66,  49  L.  Bd.  819. 
See,  in  this  connection,  Chicago,  etc,  Ry. 
Co.  V.  City  of  Janesville,  187  Wis.  7,  118  N. 
W.  182,  and  valuable  note  to  this  case  in 
28  L.  R.  A.  (N.  S.)  1124. 

[2]  2.  The  railroad  company  contends  that 
under  the  act  providing  for  the  construction 
of  the  sewerage  system  the  cost  of  the  im- 
provement must  be  limited  to  costs  actually 
incurred  in  front  of  the  property.  Learned 
counsel  for  the  railroad  company  conceded 
on  the  argument  that  the  Legislature  could 
embrace,  as  a  part  of  the  cost  to  be  as- 
sessed on  the  abutting  property  owner,  not 
only  the  cost  of  providing  and  laying  the 
sewer,  but  also  the  cost  of  all  other  things 
that  went  to  make  up  a  complete  sewerage 
system;  but  it  was  contended  that  under 
the  special  act  the  Legislature  did  not  make 
such  provision.  The  caption  and  the  first 
section  of  the  act  are  set  out  in  the  state- 
ment of  facts;  and  we  think  the  legislative 
intent  as  expressed  from  the  language  of 
the  act  is  to  authorize  the  construction  of 
a  sewerage  system  in  the  town  of  Decatur 
at  a  cost  of  60  cents  per  lineal  foot  of  the 
land  abutting  en  each  side  of  the  improve- 
ment, and  that  the  additional  cost  shall  be 
paid  by  the  town.  It  was  competent  for  the 
Legislature  to  estimate  the  cost  of  the  im- 
provement, and  to  fix  the  frontage  assess- 
ment As  was  said  by  the  Supreme  Court  of 
the  United  States:  "The  Legislature  deter- 
mines expenditures  and  amounts  to  be  raised 
for  their  payment;  the  whole  discussion  and 
all  questions  of  prudence  and  propriety  and 
justice  being  confined  to  its  discretion.  It 
may  err;  but  the  courts  cannot  review  its 
discretion.*'  French  v.  Barber  Asphalt  Co.* 
181  U.  S.  824,  21  Sup.  Ot  625,  45  L.  Ed.  879. 
The  Legislature  having  determined  that  the 
cost  be  apportioned  to  the  abutting  land  on 
each  side  of  the  improvement,  the  abutting 
landowners  have  no  cause  for  complaint 
that  the  town,  upon  discovering  that  it  could 
construct  the  improvement  for  a  smaller  sum, 
assessed  the  cost  of  the  improvement  at  a 
less  sum  than  fixed  by  tiie  statute.    It  would 


Ga.) 


HORTON  ▼.  BLACK 


833 


have  been  competent  for  the  town  to  assess 
the  ImproTement  at  $1  per  lineal  foot,  50 
cents  of  It  to  be  paid  by  the  landowners  on 
each  side;  and  the  landowner  cannot  com- 
plain that  the  town  voluntarily  reduced  the 
assessment  to  40  cents  per  foot  against  each 
abutting  tract  of  land. 

[3]  3.  The  fi.  fa.  ran  against  the  entire 
property  abutting  on  the  Improvement,  but 
was  levied  on  a  part  of  it.  It  was  urged,  as 
a  ground  of  illegality,  that  tli'e  fl.  fa.,  being 
a  special  lien  against  the  property  along 
which  the  sewer  was  laid,  could  not  be  levied 
for  the  whole  amount  upon  a  selected  part. 
The  affidavit  of  illegality  alleged  that  the  de- 
fendant owns  a  strip  of  land  between  Col- 
lege street  and  Railroad  avenue,  116  feet  in 
width,  along  the  center  of  which  is  construct- 
ed its  main  line  of  railroad  track,  and  that 
its  present  use  is  to  give  a  sufficient  right 
of  way  for  the  proper  maintenance  of  the 
present  roadbed  and  to  provide  for  increase 
In  the  number  of  tracks  as  the  business  of 
the  defendant  may  require  in  the  future.  A 
majority  of  the  authorities  are  to  the  effect 
that  the  tra<^,  rails,  and  ties  of  a  railroad 
company  cannot  be  sold  by  piecemeal,  in  the 
absence  of  express  legislative  permission. 
The  reason  of  the  rule  is  that  a  railroad  com- 
pany is  a  quasi  public  institution,  and  owes 
a  duty  to  the  public  to  discharge  the  ob- 
jects of  its  franchise,  and  a  compulsory  sale 
of  a  fragment  of  its  track  will  prevent  its 
discharge  of  this  duty.  Gray  on  Limita- 
tions of  Taxing  Power,  §  1190;  City  of  At- 
lanta V.  Grant,  57  Ga.  340.  Only  so  much  of 
the  right  of  way  as  is  essential  to  the  dis- 
charge of  its  present  obligations  comes  with- 
in the  operation  of  the  principle.  A  railroad 
company,  by  extensive  purchase  of  real  es- 
tate for  future  needs,  cannot  defeat  the 
fsale  of  such  real  estate  under  a  valid  assess- 
ment against  so  much  of  the  right  of  way  as 
is  not  necessary  for  the  present  maintenance. 
of  its  roadbed.  We  think,  therefore,  that 
the  assessment  should  have  been  against  the 
abutting  land  of  such  depth  as  not  to  inter- 
fere with  the  roadbed,  and  the  land  on  each 
side  of  the  track  should  have  been  assessed 
for  the  abutting  improvement;  that  is  to 
say,  the  abutting  land  on  College  street 
alongside  of  which  is  laid  4,456  feet  of  sew- 
erage should  be  assessed  40  cents  per  foot, 
and  the  abutting  land  on  Railroad  avenue, 
alongside  of  which  938  feet  of  sewerage  is 
laid,  should  be  assessed  40  cents  per  lineal 
foot  Separate  fi.  fas.  should  be  Issued  for 
each  assessment,  running  against  the  prop- 
erty abutting  the  Improvement 

We  are  not  informed  by  the  affidavit  of 
illegality  whether  the  property  assessed  con- 
tains warehouses  or  depots.  If  the  right  of 
way  contains  such  structures,  and  is  put  to 
such  uses,  it  is  assessable  and  liable  for  the 
local  improvement  abutting  the  same.  Chi- 
cago, etc.,  R.  Co.  v.  Ottumwa,  112  Iowa,  300, 
83  N.  W.  1074,  61  L.  R.  A.  763.     As  the 


assessment  was  made  against  and  levied  up- 
on the  whole  lot,  which  was  bisected  by  the 
railroad  track,  it  follows  that  the  illegality 
should  have  been  sustained  on  the  ground 
stated,  in  this  division  of  the  opinion. 

Judgment  reversed  on  both  bills  of  excep- 
tions. All  the  Justices  concur,  except  HILL, 
J.,  not  presiding. 


aw  Oa.  M7) 
FRANKLIN  COUNTY  r.  GILLESPIE. 

(Supreme  Court  of  Georgia.     Feb.  15,  1912.) 

(SyttahuM  hp  the  Court.) 

1.  Appeal  and  Bbbob    (g   302*)— Revixw<~ 
Grounds  fob  New  Tbial. 

The  note  of  the  trial  judge,  appended  to 
the  ground  of  the  motion  for  a  new, trial  com- 
plaining of  the  exclusion  of  certain' testimony 
of  several  witnesses,  indicates  that  he  did  not 
intend  to  approve  the  ground  as  stated,  and 
therefore  this  court  cannot  pass  upon  the  mer- 
its of  such  ground. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1756;   Dec.  Dig.  S  303.*] 

2.  INSTBUOTIONS. 

The  grounds  of  the  motion  assigning  er- 
ror upon  the  mere  failure  of  the  court,  in  the 
absence  of  any  written  request,  to  further  in- 
struct the  jury  as  to  certain  matters  dealt  with 
in  the  charge,  are  without  merit,  when  consid- 
ered in  connection  with  the  entire  charge  as 
given. 

3.  SUFFIGIBNCT   OF  EVIDENCE. 

There  was  evidence  to  authorize  the  ver- 
dict, and  the  court  did  not  err  in  refusing  to 
grant  a  new  trial. 

Error  from  Superior  Court,  Franklin  Coun- 
ty;  C.  H,  Brand,  Judge. 

Action  between  Franklin  County  and  A. 
M.  Gillespie.  From  the  Judgment,  Franklin 
County  brings  error.    Affirmed. 

Geo.  L.  Goode,  for  plaintiff  In  error.  W. 
R.  Little,  for  defendant  in  error, 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  HILL,  J.,  not  pre- 
siding. 


(137  Gk.  5Tf) 


HORTON  V.  BLACK. 


(Supreme  Court  of  Georgia.     Feb.  15,  1912.) 

(8yUahu9  hy  the  Oovrt.) 

1.  FBAtJDXJi.ENT  Conveyances  (§  166* )— In- 
tent OF  Gbantob. 

If  a  debtor  conveys  his  property  with  in- 
tent to  delay  or  defraud  his  creditors,  and  the 
grantee  takes  with  knowledge  of  such  intent, 
the  land  can  be  subjected  to  the  judgment  of 
one  of  such  creditors  rendered  after  the  con- 
veyance. If  the  conveyance  is  not  made  with 
such  intent,  but  is  a  bona  fide  transaction  on 
a  valuable  consideration  and  without  notice 
or  ground  for  reasonable  suspicion,  it  is  valid. 
Civil  Code  1910,  §  3224  (2). 

[Ed.  Note, — For  other  cases,  see  Fraudulent 
Conveyances,  Dec.  Dig.  {  156.*1 

2.  Sufficiency  of  Evidence. 

The  evidence  fuUy  supported  the  verdict 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Serlee  ft  Rep'r  Indexes 
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3.  Appkal  and  Bbbob  (I  1078*) —Brief — 

Waiyeb  or  Objections. 

It  is  settled  by  many  adjudications  that 
grounds  of  a  motion  for  new  trial,  which  are 
not  referred  to  or  argued  in  the  brief  of  coun- 
sel for  plaintiff  in  error,  will  be  trefited  as 
waived,  and  will  not  be  decided  by  this  court 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  425&-4261;    Dec  Dig.  I 

Error  from  Superior  Court,  Gordon  Coun* 
ty;   A.  W.  Flte,  Judge. 

Action  between  W.  H.  Horton  and  J*.  T. 
Blaclu  From  the  Judgment,  Horton  brings 
error.    Affirmed. 

G.  A.  Coffee,  for  plaintiff  in  error.  J.  G. 
B.  Erwin,  Jr.,  and  F.  K.  McCutchen,  for  de- 
fendant in  error. 

LUMPKIN,  J.  Judgment  affirmed.  AU 
the  Jxistlces  concur,  except  HILtL,  J.,  not 
presiding. 


(187  Qa.  588) 

DODSON  T.  SOUTHERN  BY.  00. 
(Supreme  Court  of  Georgia.     Feb.  15,  1912.) 

(8yUahu8  &y  the  Court,) 

1.  Judgment  (§  654*)  —  Bab  or  Subsequent 
Action— Dismissal. 

Where  a  case  was  dismissed  upon  general 
demurrer,  and.  it  appears  that  the  declaration, 
while  so  defective  as  to  be  open  to  attack  by 
general  demurrer,  could  have  been  amended  by 
averments  of  negligence  showing  a  complete 
cause  of  action,  the  judgment*  of  dismissal  may 
ibe  pleaded  in  bar  of  a  subsequent  suit  brought 
for  the  same  cause  of  action,  although  the  lat- 
ter states  the  cause  more  completely,  by  adding 
averments  of  negligence  which  were  wanting 
in  the  first  suit. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  1165;    Dec  Dig.  |  654.^] 

2.  Dismissal  and  Nonsuit  ({  79^)— Inyolun- 
TABT  Dismissal  —  Intebpbetation  of  Ob- 

DEB. 

The  court  did  not  err  in  construing  an  or- 
der dismissing  the  first  suit,  which  recited  that 
such  former  suit  was  dismissed  "on  general 
motion,"  as  being  a  judgment  sustaining  a  gen- 
eral demurrer  to  the  declaration  in  Uie  case 
dismissed. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent.  Dig.  {{  174,  175 ;  Dec.  Dig. 
I  79.^] 

Error  from  Superior  Court,  Douglas  Coun- 
ty ;  B.  W.  Freeman,  Judge. 

Action  by  J.  P.  Dodson  against  the  South- 
em  Bailway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Af- 
firmed. 

W.  A.  James,  for  plaintiff  in  error.  Mad- 
dox,  McCamy  &  Shumate,  for  defendant  in 
error. 

BECK,  J.  The  plaintiff  brought  suit 
against  the  Southern  Bailway  Company  to 
the  May  term,  1905,  of  the  superior  court 
of  Douglas  county,  complaining  that  through 
the  negligence  of  its  agents  and  employes 
in  the  running  of  a  train  the  defendant  had 


inflicted  certain  injuries  upon  a  mule  de- 
scribed in  the  petition,  to  the  injury  and 
damage  of  petitioner,  the  owner  of  the  mule. 
The  defendant  pleaded,  among  other  matters, 
the  defense  of  former  adjudication  of  the 
cause,  alleging  that  a  former  suit,  based  up- 
on the  same  cause  of  action,  had  been  dis- 
missed upon  general  demurrer.  In  support 
of  the  plea  setting  forth  a.  former  adjudica- 
tion, counsel  for  the  defendant  introduced  In 
evidence  the  record  in  the  first  suit,  to  the 
introduction  of  which  counsel  for  the  plain- 
tiff objected,  on  the  ground  that  'in  the  plea 
it  is  set  up  that  they  filed  a  demurrer  to 
this  bill,  and  here  they  are  offering  a  bill — 
a  declaration — wherein  the  cause  was  dis- 
missed on  motion,  simply  a  motion."  After 
the  introduction  of  the  evidence,  the  court 
directed  a  verdict  for  the  defendant 

[1]  1.  While  the  plea  of  res  adjudicata 
in  this  case  is  inartiflclally  drawn,  and  in 
some  respects  is  open  to  attack  by  special 
demurrer,  it  is  sufOlcient,  in  the  absence  of 
such  special  demurrer,  to  withstand  the  gen- 
eral oral  objection  made  to  the  plea  at  the 
trial  term.  It  appears  from  the  plea,  and 
from  the  records  of  the  first  case  introduced 
to  support  the  plea,  that  the  plaintiff,  at 
the  May  term,  1903^  brought  suit  against 
the  defendant  in  the  present  case,  alleging 
that  the  defendant  had  injured  and  damaged 
him  in  the  sum  of  $250,  in  that  the  em- 
ployte  of  the  defendant,  by  the  running  of  a 
locomotive  of  the  defendant  and  the  train 
which  it  was  pulling,  had  struck  and  serious- 
ly and  permanently  injured  a  certain  mule, 
and  disabled  the  animal  to  such  an  extent  as 
to  render  it  practically  worthless.  In  the 
second  suit,  to  which  the  plea  of  res  ad- 
judicata was  interposed,  the  damage  com- 
plained of  is  for  the  same  injury  to  the  same 
animal  referred  to  in  the  first  suit  In  the 
first  suit  the  pleader  failed  to  allege  negli- 
gence upon  the  part  of  the  defendant's  em- 
ployes who  were  miming  the  locomotive  and 
train.  In  the  second  suit  negligence  of  the 
company  was  specifically  alleged.  It  is  in- 
sisted by  counsel  for  plaintiff  in  error  that 
no  cause  of  action  was  set  forth  in  the  first 
suit,  and  that  its  dismissal  upon  general  de- 
murrer cannot  be  pleaded  in  bar  of  the  sec- 
ond suit  While  the  cause  of  action  was  so 
defectively  set  forth  in  the  first  suit  as  to 
be  open  to  attack  by  general  demurrer,  it 
could  have  been  amended  by  averring  n^U- 
gence  upon  the  part  of  the  defendant,  and 
showing  wherein  the  negligence  consisted,  as 
was  done  in  the  petition  in  the  last  case. 
Ellison  V.  Georgia  Bailroad  Co.,  87  Ga.  691, 
13  S.  E.  809.  And,  that  being  true,  a  dis- 
missal of  the  former  suit  upon  g^ieral  de- 
murrer will  bar  a  second  suit  based  upon 
the  same  cause  of  action.  In  'the  case  of 
Greene  v.  Central  of  Georgia  By.  Co.,  112 
Ga.  859,  38  S.  E.  860,  in  discussing  the  rul- 
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ing  In  the  case  of  Klmbro  y.  Railway  Co., 
66  Ga.  185>  the  court  said:  '*Tlie  effect  of 
the  decision,  therefore.  Is  that  a  dismissal 
of  a  declaration  on  a  general  demurrer 
thereto  will  bar  a  second  declaration  for  the 
same  cause  of  action,  though  it  contains  ad- 
ditional allegations,  if  they  could  have,  by 
way  of  amendment,  been  incorporated  in  the 
first"  And  the  court,  after  quoting  from  the 
decision  supporting  that  ruling,  continued: 
*'In  the  present  case  the  second  petition  is 
between  the  same  parties  and  based  on  the 
same  alleged  cause  of  action.  It  is  true  that 
the  grounds  of  negligence -relied  on  In  the 
two  petitions  are  different,  but  all  the 
grounds  of  the  second,  could  have  been  incor* 
porated  in  the  first  by  way  of  amendment; 
and,  according  to  the  decisions  above  cited, 
the  Judgment,  on  demurrer  was  conclusive  as 
to  all  such  matters.  On  these  decisions  we 
rest  our  conclusion,  though  many  authorities 
could  be  cited  for  as  well  as  against  it.  See 
1  Freeman,  Judg.  (4th  Ed.)  S  267;  2  Black, 
Judg.  i  706;  Gould  v.  Railroad  Ck).,  91  U. 
8.  534,  23  L.  Ed.  416.'' 

[2]  2.  It  is  further  contended  by  counsel 
for  the  plaintiff  that  it  does  not  appear  that 
the  record  of  the  former  suit,  offered  to  sup- 
port the  plea  of  res  adjudicata,  shows  that 
it  was  dismissed  upon  general  demurrer. 
The  order  passed  dismissing  the  former  suit 
is  in  the  following  language:  "On  general 
motion  to  dismiss  made,  the  case  is  hereby 
dismissed,  with  judgment  for  $11  as  costs 
against  Dodson,  the  plaintiff.  March  24, 
1904."  We  are  of  the  opinion  that  the  court 
properly  construed  this  as  an  order  sustain- 
ing a  general  demurrer.  A  general  motion 
to  dismiss  a  cause  may  be  made  orally  at  the 
trial  term,  and  is  effective  as  a  general  de- 
murrer, where  a  case  is  open  to  attack  by 
general  demurrer.  On  the  trial  of  the  pres- 
ent case,  the  court  stated  to  counsel  for 
plaintiff  that  the  terms  of  the  order  implied 
*'that  the  cause  was  dismissed  because  there 
was  no  cause  of  action,"  and  offered  to  al- 
low plaintiff's  counsel  to  show  that  the  truth 
was  otherwise;  but  this  counsel  did  not  at- 
tempt to  do.  l^e  construction  placed  by  the 
court  below  on  the  order  was  the  proper 
one;  and  under  the  ruling  made  in  the  first 
division  of  this  opinion  the  court  properly 
directed  a  verdict  for  the  defendant 

Judgment  afiirmed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 


037  Oa.  661) 

JONES  V.  LAURENS  BANKING  00. 

(Supreme  Court  of  Georgia.     Feb.  16,  1912.) 

(Syllalut  hy  fAe  Court,) 

1.  Judgment  (§  715*)~Bes  Judicata— Docu- 
mentary Evidence  — Record  of  Fobmeb 
Suit. 

Where  the  record  of  a  former  suit  between 

tile  same  parties,   embracing  the  petition   and 


the  plea  filed  therein,  shows  that  the  same  mat- 
ters of  defense  were  then  pleaded  by  the  de- 
fendant as  were  pleaded  in  ti^e  present  case, 
and  that,  while  the  two  notes  suea  upon  in  the 
present  case  were  not  included  in  the  petition 
in  the  former  suit,  the  right  of  the  plaintiff  to 
recover  upon  them  was  put  in  issue  oy  plea  of 
settlement  between  the  defendant  and  the  plain- 
tiff, in  which  settlement  were  embraced  both 
the  two  notes  sued  upon  in  the  first  suit,  as 
well  as  the  two  sued  upon  in  the  present  case, 
such  record  was  properly  admitted  in  evidence, 
(a)  It  was  competent  for  the  plaintiff  to  in- 
troduce the  record  of  the  former  suit,  to  meet 
a  defense  based  upon  the  alleged  settlement, 
which  had  been  set  up  to  prevent  a  recovery  in 
the  first  suit 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {§  1244-1247 ;  Dec  Dig.  |  715.*] 

2.  Appeal  and  Erbob  (|  843*)  —  Review- 
Questions  Considered. 

The  ruling  that  the  transcript  of  the  rec- 
ord of  the  former  suit  was  pro];>erly  admitted 
controls  the  case  in  favor  of  the  plaintiff,  ir- 
respective of  other  questions  raised  in  the  rec- 
ord. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i§  3831-3341;  Dec.  Dig.  | 
843.*]f 

Error  from  Superior  Court,  Toombs  Coun- 
ty;   B.  S.  Rawlings,  Judge. 

Action  by  the  Laurens  Banking  Company, 
for  use,  etc.,  against  W.  B.  Jones.  Judgment 
for  plaintiiT,  and  defendant  brings  error. 
Affirmed. 

Lankford  &  Dlckerson  and  G.  W.  Lank- 
ford,  for  plaintiff  in  error.  Thos.  J.  Parrish 
and  Hines  &  Jordan,  for  defendant  in  error. 

BECK,  J.  C.  S.  Pope  brought  suit,  as 
holder  and  transferee  of  four  promissory 
notes,  against  W.  B.  Jones,  to  the  February 
term,  1907,  of  the  superior  court  of  Toombs 
county.  The  notes  were  for  the  principal 
sum  of  $208.62,  $179.65,  $168.50,  and  $279.42, 
respectively.  They  fell  due,  in  the  order 
above  named,  on  May  8,  1900,  June  8,  1900, 
June  20,  1900,  and  June  16, 1900.  By  amend- 
ment the  plaintiff  ktruck  all  reference  to  the 
first  two  notes,  and  declared  that  no  Judg- 
ment upon  the  same  was  prayed  for.  Sub- 
sequently to  the  filing  of  that  suit,  the  plain- 
tiff brought  suit  in  the  city  court  of  Dublin 
on  the  note  falling  due  on  May  8,  1900,  for 
$203.62,  and  on  the  note  falling  due  on  June 
8,  1900,  for  $179.65;  these  two  being  tne 
notes  which  by  amendment  were  stricken 
from  the  first  suit  These  two  notes  were 
signed  by  W.  B.  Jones  and  A  B.  Jones,  as. 
principals.  W.  B.  Jones  filed  a  plea  in  both 
cases.  The  case  in  the  dty  court  was  tried 
in  March,  1909,  and  resulted  in  a  verdict 
for  the  plaintiff  for  the  full  amount  of  the 
two  notes  sued  on.  The  case  in  the  superior 
court  was  tried  at  the  February  term,  1910, 
and  resulted  in  a  verdict  for  the  full  amount 
of  the  notes  sued  on.  W.  B.  Jones  moved 
for  a  new  trial  in  the  latter  case.  The  mo- 
tion was  overruled,  and  he  excepted. 
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[1]  1.  One  of  fbe  grounds  of  the  motion 
for  a  new  trial  complains  that  a  certified 
transcript  of  the  record  of  the  case  in  the 
city  court  of  Dublin  was  admitted  in  evi- 
dence upon  the  trial  of  the  present  case. 
It  was  offered  for  the  purpose  of  establish* 
ing  the  plaintiff's  opntention  that  the  mat- 
ters in  issue  between  the  parties  to  the  case 
in  the  superior  court  had  been  adjudicated 
by  the  trial  of  the  case  in  the  city  court 
It  appears  from  this  transcript  that  the  de- 
fendant, after  admitting  the  execution  of 
the  notes  sued  on,  set  up  as  a  defense  that 
the  notes  had  been  fully  discharged  as  the 
result  of  a  settlement  between  himself  and 
the  plaintiff.  It  was  alleged  in  the  plea  in 
the  case  in  the  city  court  that  on  April  24, 
1901,  W.  B.  Jones  was  indebted  to  the  plain- 
tiff on  the  notes  sued  on,  and  on  two  other 
notes  signed  by  W.  B.  Jones  individually 
and  indorsed  by  A.  W.  Garrett,  cashier,  in 
the  principal  sum  of  $831.19,  and  that  on 
the  date  last  mentioned  W.  B.  Jones  and 
the  pla}ntiff  "had  a  settlement  of  all  mat- 
ters between  them,  and  the  defendant,  at 
Oondors,  Ga.,  paid  to  the  plaintiff  the  sum 
of  $  — ,  leaving  a  balance  due  by  the 
defendant  Jones  to  the  plaintiff  on  said  date 
on  the  notes  hereinbefore  set  out  [that  is, 
the  four  notes  originally  sued  on  in  the 
superior  court]  of  the  sum  of  $597.42";  that 
at  the  time  of  the  settlement  there  was  cer- 
tain timber,  which  was  delivered  partly  to 
Grler  Bros,  and  partly  to  Bales,  for  and  at 
the  instance  of  the  plaintiff;  that  no  ac- 
count was  taken  of  this  timber,  ''because 
the  said  Pope  had  not  received  measure- 
ments and  bill  of  sale  of  said  timber;  that 
said  timber  so  delivered  to  Pope  had  at 
least  60,000  feet  in  same,  for  which  defend- 
ant was  entitled  to  $10.50  per  1,000  feet, 
making  a  total  of  $639.60  due  by  plaintiff 
to  defendant,  Walter  B.  Jones;  that  it  was 
distinctly  agreed  to  and  thoroughly  under- 
stood by  both  plaintiff  and  defendant  Wal- 
ter B.  Jones  that  said  timoer  should  be  cred- 
ited on  balance  due  at  that  time  on  said 
notes  sued  on;  and  that  said  timber  afore- 
said was  more  than  sufficient  to  pay  the 
balance  due  by  defendant  Walter  B.  Jones 
on  said  notes.**  In  the  plea  there  was  a 
further  averment  of  the  delivery  by  the  de- 
fendant to  the  plaintiff  of  25,000  feet  of 
timber,  of  the  value  of  $250.  Certain  other 
Items  relating  to  lumber  delivered  and  serv- 
ices performed  by  the  defendant  to  the  plain- 
tiff were  set  forth,  amounting  to  the  sum  of 
$1,410,  *Vhich  amount  was  paid  by  de- 
fendant to  plaintiff  on  balance  due  on  afore- 
said notes,  and  $500  for  borrowed  money 
and  poplar  bought  from  plaintiff  by  defend- 
ant; that  said  amount  of  $1,410  was  more 
than  enough  to  pay  off  the  said  notes  sued 
on  and  all  other  indebtedness  due  by  the 
defendant  Walter  B.  Jones  to  plaintiff  G.  8. 
Pope,  and  was  paid  on  said  indebted  [nessj 
aft^resaid;    that  said  plaintiff  G,   S.  Pope, 


notwithstanding  the  ftiet  that  said  money 
aforesaid  and  said  timber  was  paid  by  de- 
fendant Walter  B.  Jones  and  accepted  by 
said  plaintiff  as  payment  of  said  notes,  the 
said  plaintiff  failed  and  refused  to  apply 
same  to  said  notes  and  indebtedness  as 
aforesaid,  or  to  give  the  defendant  Walter 
B.  Jones  credit  for  the  said  sum  of  $1,410, 
aforesaid. 

From  this  plea  it  distinctly  appears  that, 
while  in  the  suit  brought  in  the  city  conrt 
of  Dublin  only  two  of  the  notes  included  in 
the  suit  previously  brought  in  the  superior 
court  of  Toombs  county  were  sued  upon,  the 
defendant  by  his  answer  distinctly  put  in 
issue  the  question  as  to  whether  or  not  he 
was  indebted  to  the  plaintiff  upon  all  or 
any  one  of  the  four  notes.  It  was  averred 
by  the  defendant  that  on  April  24,  1901,  he 
and  the  plaintiff  had  a  settlement  of  all  mat- 
ters between  them,  that  averment  relating 
specifically  to  the  indebtedness  represented 
by  all  of  the  four  notes,  and  that  that  set- 
tlement left  a  balance  due  to  the  plaintiff  of 
$597.42,  and  that  he  then  pleaded  matttt* 
showing  a  complete  discharge  and  payment 
of  that  balance  and  the  other  Indebtedness 
brought  about  by  subsequent  dealings  be- 
tween the  parties.  By  an  amendment  to  his 
original  plea  to  the  suit  in  the  superior  court 
the  defendant  set  up  the  same  settlement  of 
April  24,  1901,  between  himself  and  the 
plaintiff.  He  again,  after  having  alleged  the 
settlement  of  all  matters  between  them,  stat* 
ed  the  balance  to  be  $597.42,  and  alleged  the 
delivery  to  Pope,  or  to  other  parties  for  and 
at  the  instance  of  Pope,  of  the  rafts  of  tim- 
ber containing  60,000  feet,  of  the  value  of 
$639.60,  and  the  subsequent  delivery  of  tim- 
ber to  Pope,  25,000  feet  in  amount,  of  the 
value  of  $250,  and  set  forth  the  other  deal- 
ings between  himself  and  the  plaintiff  sub- 
sequently, as  set  up  in  the  answer  he  filed 
in  the  city  court  We  are  of  the  opinion 
that  the  court  properly  admitted  the  record 
of  the  suit  brought  by  the  plaintiff  in  the 
present  case  against  the  defendant  in  the 
city  court  of  Dublin.  It  filiows  that,  while 
only  two  notes  were  sued  upon  there,  the 
defendant  himself  brought  into  the  contro- 
versy the  two  notes  that  were  being  sued 
upon  in  the  superior  court  of  Toombs  coun- 
ty. Under  the  plea  filed  in  the  city  court 
the  obligation  of  the  defendant  on  all  four 
of  the  notes  herein  referred  to  was  put  in 
issue.  The  defendant,  in  the  suit  in  the  dty 
court  of  Dublin,  pleaded  a  settlement  which 
related,  not  to  any  one  or  two  of  the  four 
notes,  but  to  all  of  them.  In  his  plea  he 
showed  a  settlement  which  left  a  balance  of 
$597.42,  and  then  in  the  next  paragraph  of 
his  plea  he  alleged  a  delivery  of  60,000  feet 
of  timber,  of  the  value  of  $639.60,  which  was 
more  than  enough  to  cancel  the  unpaid  bal- 
ance, and  then  in  immediate  connection  he 
alleged  the  delivery  of  still  other  timber,  of 
the  value  of  $250.    The  jury  found  against 
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liizn  upon  tbe  issoe  made  by  these  aver- 
ments,  giylng  to  tbe  plaintiff  a  verdict  for 
the  full  amount  of  his  demand. 

Upon  what  theory  could  the  defendant 
again  be  heard  to  set  up  the  delivery  of 
these  various  lots  of  timber,  which  were 
more  than  sufficient  in  value  to  discharge 
the  entire  balance  of  his  indebtedness  to  the 
plaintiff  after  the  settlement  referred  to? 
We  can  conceive  of  none.  In  the  city  court 
the  defendant  rested  his  case  upon  a  settle- 
ment of  a  certain  date  of  all  matters,  which 
Indnded  the  four  notes,  which  settlement 
left  a  balance  due  by  him  to  the  plaintiff, 
which  balance  he  asserted  had  been  entirely 
discharged  by  delivery  of  goods  of  a  value 
greater  than  the  amount  of  the  balance. 
The  jury  found  against  him  on  the  issues 
made  by  his  defense.  Can  he  now  set  up, 
as  a  defense  to  the  two  notes  which  were 
being  sued  to  judgment  In  the  superior  court, 
the  same  settlement,  the  same  balance  due 
after  the  settlement,  and  the  same  payments 
made  to  cancel  that  balance?  Certainly  he 
cannot,  unless  he  make  it  appear,  from  the 
evidence  introduced  on  the  trial  of  the  pres- 
ent case,  that  some  of  the  matters  put  in 
Issue  by  his  plea  in  the  city  court  of  Dub- 
lin were  not  actually  litigated.  That  that 
was  done  Is  not  suggested  in  the  ground  of 
the  motion  which  we  are  now  considering, 
and  which  is  based  solely  upon  an  alleged 
error  in  the  admission  of  the  record  in  the 
case  in  the  city  court  It  was  not  necessary 
that  the  plaintiff  should  have  pleaded  for- 
mer adjudication,  in  order  to  make  the  In- 
troduction of  a  transcript  of  the  record  prop- 
er. The  petition  of  the  plaintiff  and  the  an- 
swer of  the  defendant  were  the  only  plead- 
ings necessary  in  the  case.  And  when  the 
defendant  attempted  to  defeat  the  plaintifiTs 
action  by  setting  up  matters  that  had  been 
adjudicated  in  a  former  suit,  the  plaintiff 
could  show  the  former  adjudication  by  evi- 
dence competent  for  that  purpose,  without 
having  given  any  notice  of  the  evidence  in 
his  pleadings. 

[2]  2.  There  are  two  other  grounds  in  the 
amended  motion  for  a  new  trial—one  com- 
plaining of  the  admission  of  certain  evi- 
dence over  the  objection  that  it  was  imma- 
terial and  irrelevant,  and  the  other  assign- 
ing error  upon  a  certain  excerpt  from  the 
court's  charge..  It  is  unnecessary  to  consid- 
er these,  however,  as  it  appears  from  a  con- 
sideration of  the  entire  record  that.  If  the 
transcript  of  the  record  of  the  suit  between 
these  parties  in  the  city  court  of  Dublin  was 
properly  admitted,  a  verdict  for  the  plaintiff 
necessarily  followed,  and  the  court  might 
properly  have  so  directed.  Counsel  for  plain- 
tiff in  error  concede  this  in  their  brief. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 


(U7  Gtau  671) 
BARRETT  v.  LOUISVILLB  &  N.  R.  CO. 

et  aL 
(Supreme  Court  of  Georgia.     Feb.  15,  1012.) 

(SyJlabm  hy  the  Court,) 

1.  Masteb  and  Servant  (|  258*)— Injubies 
TO  Sebvant— Actions— PucADiNO. 

The   petition   sufficiently    charged   action- 
able negligence  upon  the  part  of  the  defendant 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servailit,  Cent.  Dig.  ${  816^836;    Dec  Dig.  i 

2.  Master  and  Sebvant  (S  289*)— Injttbies 
to  Servant— Pleading. 

The  clrcnmstances  attending  the  homicide, 
as  set  forth  in  the  petition,  do  not  make  such  a 
case  as  that  the  court  can,  as  a  matter  of  law, 
decide  that  the  plaintiff's  husband  could  by  the 
exercise  of  ordinary  care  have  avoided  the  con- 
seqaences  to  himself  of  the  defendants'  nee- 
ligence.  In  this  connection,  see  Richmond  & 
Danville  R.  Co.  v.  Howard,  79  Ga.  44  (2),  8 
S.  E.  426;  Geori^a  R.  Co.  v.  Pittman,  73  Ga. 
825  (5).  ^^ 

(a)  It  was  error  to  dismiss  the  petition  on 
general  demurrer. 

(b)  This  case  differs  from  that  of  Thompson 
V.  Southern  R  Co.,  134  Ga.  871,  67  S.  B.  939. 
in  that  in  the  present  case  plaintiff's  husbana 
was  on  the  public  crossing  when  struck,  and 
was  in  the  discharge  of  his  duty  at  the  time  he 
was  struck,  whereas  in  the  case  cited  the  in- 
jured person  was  not  on  a  crossing,  and  was 
not  in  the  discharge  of  his  duty  at  the  time  he 
was  struck,  and,  further,  in  the 'case  cited  only 
one  train  was  passing,  whereas  in  the  case  at 
bar  there  were  two  trains  coming  from  differ- 
ent directions,  and  the  plaintiff's  husband,  while 
in  the  performance  of  his  duty,  was  confront- 
ed with  an  emergency. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  If  1069-1132;  Dec.  Dig. 
{  289.*] 

8.  Special  Demvbreb— No  buunos. 

The  court  did  not  rule  upon  any  of  the 
grounds  of  special  demurrer,  and  none  of  them 
are  involved  in  this  decision. 

Error  from  Superior  Court*  Cobb  County; 
N.  A.  Morris,  Judge. 

Action  by  M.  U  Barrett  against  the  Louis- 
ville &  Nashville  Railroad  Coinpany  and 
another.  Judgment  for  defendants,  and  plaln- 
tilT  brings  error.    Reversed. 

Mrs.  M.  L.  Barrett  instituted  suit  against 
the  Louisville  Sc  Nashville  Railroad  Company 
and  Walter  Sparrow,  an  engineer  in  charge 
of  one  of  defendant's  trains,  for  damages 
on  account  of  the  homicide  of  her  husband. 
Among  other  things  the  petition,  as  amended, 
alleged  the  following  in  substance:  Kenne- 
saw  avenue,  a  public  street  in  Marietta,  a 
city  of  8,000  inhabitants,  was  crossed  by  the 
railroad  of  the  defendant  railroad  company, 
and  also  by  that  of  the  Western  &  Atlantic 
Railroad  Company;  there  being  three  lines 
of  railroad  tracks.  A  great  many  persons 
and  vehicles  constantly  passed  over  the  cross- 
ing by  means  of  the  street,  while  a  great  _ 
many  trains  constantly  and  continuously  pass- 
ed over  the  crossing  by  means  of  the  rail- 
road tracks.  As  a  consequence  it  was  a  place 
of  danger,  and  the  plaintilTs  husband  was 
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employed  by  the  Western  &  Atlantic  Railroad 
Ck>mpany  as  a  watchman  at  that  place. 
While  in  the  discharge  of  duty,  at  about  7:30 
o'clock  a.  m.  on  the  24th  day  of  October, 
1908,  he  saw  two  persons  approaching  the 
crossing  rapidly  and  about  to  be  caught 
by  a  freight  train  of  the  defendant  railroad 
company,  which  was  approaching  the  cross- 
ing from  the  south  at  a  rapid  rate  of  speed. 
He  immediately  turned,  waving  his  fl^g  vio- 
lently as  a  warning  to  the  persons  to  stop,  and 
Just  succeeded  in  stopping  them  from  pass- 
ing over  the  crossing  and  coming  in  collisiou 
with  the  approaching  freight  train.  While 
thus  engaged,  and  looking  in  the  direction 
of  the  persons  he  was  endeavoring  to  stop, 
the  passenger  train  of  the  defendant  ap- 
proaching from  the  north  (being  the  opposite 
direction),  at  a  rate  of  40  miles  per  hour, 
without  any  warning  by  ringing  bells  or  oth- 
erwise, struck  and  killed  him  instantly.  The 
passenger  train  was  about  five  minutes  ahead 
of  its  schedule  time.  PlaintUTs  husband  did 
not  know  of  its  approach,  and  could  have 
been  seen  by  those  in  charge  of  the  train 
for  a  distance  of  dOO  yards  before  reaching 
the  crossing.  Sparrow,  the  engineer,  was  not 
on  the  lookout  The  court  dismissed  the 
petition  on  general  demurrer,  and  plaintifl^ 
excepted. 

Clay  &  Morris,  for  plaintiff  In  error.  D. 
W.  Blair  and  J.  G.  Roberts,  for  defendants 
in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  HILL,  J^  not  pre- 
siding. 

(137  Oil  601) 

ROBERT  V.  WILKINSON  COUNTY. 
(Supreme  Court  of  Georgia.     Feb.  16,  1912.) 

(Syllabus  hy  the  Court.) 

1.  Mandamus  (§  102*)— Subjtscts  of  Relief 
—  Acts  of  Officbbs  —  Issuance  of  Wab- 

BANT. 

Before  the  writ  of  mandamus  will  issue  to 
compel  the  county  commissioners  to  issue  their 
warrant  upon  the  treasurer  to  pay  a  debt,  it 
must  appear  that  the  debt  comes  within  the 
classes  provided  in  the  Constitution  for  which 
a  tax  may  be  levied.  Brunson  v.  Caskie,  127 
Ga.  501,  56  S.  E.  621,  9  L.  R.  A.  (N.  S.)  1002; 
Barksdale  v.  Hayes,  134  Ga.  348,  67  S.  E.  852. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  §§  217-219;  Pec.  Dig.  S  102.*] 

2.  Taxation  (§  28*)--Powbr  to  Tax— -Dklb- 

QATION   TO   (ioUNTT. 

Const,  art.  7,  §  6,  par.  2  (Civil  Code,  § 
6562),  declares:  "The  General  Assembly  shall 
not  have  power  to  delegate  to  any  county  the 
right  to  levy  a  tax  for  any  purpose,  except  for 
educational  purposes  in  instructing  children  in 
the  elementary  branches  of  an  English  educa- 
tion only,  to  build  and  repair  the  public  build- 
ings and  bridges,  to  maintain  and  support  pris- 
oners, to  pay  jurors  and  coroners,  and  for  liti- 
gation, quarantine,  roads,  and  expenses  of 
courts,  to  support  paupers  and  pay  debts  here-  1 


tofore  existing,  to  pay  the  county  polioe,  and 
to  provide  for  necessary  sanitation.'' 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  8  28.*1 

3.  Mandamus  (|  102* )— Subjects  of  Relief 
—Acts    of   Officebs— Issuance   of   Wab- 

EANT. 

It  is  manifest  that  the  compensation  pro- 
vided for  surveyors,  their  chain  bearers,  flag 
bearers,  and  other  laborers  in  the  act  approv- 
ed August  17,  1908  (Acts  1908,  p.  96),  for 
services  rendered  in  connection  with  the  settle- 
ment of  disputed  county  lines,  is  not  included 
among  those  things  for  whic^  a  county  is  au- 
thorized to  levy  a  tax. 

(a)  Accordingly  it  was  not  error  to  sustain 
the^  demurrer  to  the  petition  for  mandamus 
which  sought  to  compel  the  county  commis- 
sioners to  issue  a  warrant  on  the  treasurer  for 
the  payment  of  a  debt  of  the  character  last 
mentioned. 

[Ed.  Note.~For  other  cases,  see  Mandamus, 
Dec.  Dig.  §  102.*] 

4.  Pleading  (§  248*)— Amendment— Change 
OF  Cause  of  Action. 

The  petition  for  mandamus  to  compel  the 
county  commissioners  to  issue  a  warrant  was 
not  amendable  into  a  suit  against  the  county 
for  the  value  of  the  services. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  i  248.*] 

Error  from  Superior  Court,  Wllkiiison 
County;  Jas.  B.  Park,  Judge. 

Petition  by  C.  S.  Robert  for  writ  of  man- 
damus to  the  County  Commissioners  of  Wil- 
kinson County.  From  a  judgment  denying 
the  writ,  the  petitioner  brings  error.  Af- 
firmed. 

J.  W.  Preston,  Sr.,  and  F.  Chambers  & 
Son,  for  plaintiff  in  error.  Hardeman,  Jones, 
Callaway  &  Johnston  and  Jno.  S.  Davis,  for 
defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  HILL^  J.,  not 
presiding. 


037  Ga.  66S) 
TALLULAH  FALLS  RY.  CO.  t.  RAMEY. 

(Supreme  Court  of  Georgia.     Feb.  15,  1912.) 

(Syllalus  hy  the  Court,) 

1.  New  Trial  (|  124^)-- Proceedings  to  Pro- 
cure— Sufficiency  of  Motion. 

A  ground  of  a  motion  for  a  new  trial, 
complaining  of  the  exclusion  of  evidence  refer- 
red to  therein  in  general  terms,  is  sufficient, 
where  the  evidence  offered  is  fully  set  out  in 
a  marked  exhibit  attached  to  the  motion,  and 
the  ground  of  the  motion,  including  the  exhibit, 
which  is  expressly  referred  to  in  his  order,  is 
approved  by  the  judge,  although  the  exhibit 
be  not  referred  to  m  the  ground  of  the  motion. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  §S  250-252;   Dec  Dig.  S  124.*] 

2.  Railroads   (§  265*)— Operation— Tortb— 
Companies  or  Persons  Liable. 

Where  a  railroad  has  been  duly  placed  by 
a  court  of  competent  jurisdiction  in  the  bands 
of  a  receiver,  who  is  in  fuU  and  exclusive  pos- 
session and  control  of  the  railr<^d  and  aU  the 
property  of  the  railroad  company,  such  com- 
pany is  not  liable  for  a  tort  committed  by  the 
receiver  or  his  servants  in  the  operation  of  the 
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railroad.  S3  Cyc.  722,  and  cases  cited  in  notes 
20  to  24,  inclusive;  Ocean  Steamship  Co.  t. 
Wilder,  107  Ga.  222,  33  S.  B.  179. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §{  838-853;  Dec.  Dig.  g  265.*! 

3.  Hailboads  (§  271*) —Torts 'Companies 
OB  Persons  Liable— Evidence. 

In  view  of  the  answer  filed,  it  was  error 
for  the  court  to  refuse  to  permit  the  defend- 
ant company  to  introduce  in  evidence  a  prop- 
erly certified  copy  of  the  proceedings  in  the 
federal  court,  showing  the  appointment  of  a 
receiver  for  the  defendant  railroad  company, 
and  his  discharge  and  the  pendency  of  the  re- 
ceivership at  the  time  of  the  commission  of  the 
tort  complained  of  by  the  operation  of  the  road. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  f  866;   Dec  Dig.  §  271.*] 

4.  Other  Assignments  of  Error  Not  Rsfkb- 

BED  TO. 

The  foregoing  notes  deal  with  all  the  as- 
signments of  error  referred  to  in  the  brief  of 
counsel  for  plaintiff  in  error. 

Error  from  Superior  Court,  Habersham 
County;   J.  J.  Kimsey,  Judge. 

Action  by  James  H.  Ramey  against  the 
Tallulah  Falls  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Hamilton  McWhorter,  J.  0.  Edwards,  Sam 
Kimsey,  and  Lamar  Rucker,  for  plaintiff  in 
error.  Robt  McMillan  and  R.  R.  Arnold,  for 
defendant  in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur,  except  HIUj^  J.,  not  pre- 
siding. 


(137  Oa.  678) 

PARKS  T.  WILLIAMS. 
(Supreme  Court  of  Georgia.     Feb.  15,  1912.) 

(SyUahuM  hy  the  Court.) 

1.  Justices  of  the  Peace  (§  119*)— Prooi- 
DURB— Attachment— Validitt  or  Sale. 

Where  an  attachment  has  been  sued  out  in 
a  justice's  court  against  a  nonresident,  and  no 
notice  has  been  served  as  provided  by  Civil 
Code  1910,  §  5103,  and  there  has  been  no  bond 
made,  or  appearance  and  defense,  a  general 
judgment  cannot  lawfully  be  rendered  against 
the  defendant;  and  if  such  a  f  dgment  be  ren- 
dered, and  an  execution  be  isojed  accordingly 
and  levied,  the  sale  is  void.  Caritbers  v.  Tena- 
ble, 52  6a.  389;  Kimball  v.  Nicol  &  Davidson, 
58  6a.  175. 

[Ed.  Note.—For  other  cases,  see  Justices  of 
the  Peace,  Dec  Dig.  $  119.*] 

2.  Execution    (§  245*)— Saud— Estoppel  to 
Deny  Validity. 

A  defendant  in  such  an  execution  may  es-^ 
top  himself  from  denying  the  validity  of  the 
sale  by  knowingly  accepting  a  balance  of  tbe 
purchase  money  left  in  the  hands  of  the  of- 
ficer after  discharging  the  executions  of  the 
plaintiff  in  attachment,  or  directing  its  pay- 
ment to  another  creditor,  under  a  settlement 
with  him.  Tribble  v.  Anderson,  63  6a.  31  (6); 
Reicbert  v.  Voss,  78  6a.  54.  2  S.  E.  558;  Ray 
V.  Pitman,  119  6a.  680,  46  S.  B.  849;  CivU 
Code  1910,  §  6077. 

(a)  If  one  tskes  a  deed  from  a  defendant  so 
estopped  with  Icnowledge  of  the  facts,  he  will 
likewise  be  estopped;  or  he  may  so  participate 
in  the  transaction  as  to  estop  himself,  though 


the  deed  to  him  may  have  been  delivered  before 
the  actual  disposition,  by  the  agreement  or  di- 
rection of  the  defendant  in  fi.  fa.,  of  the  fund 
left  in  the  hands  of  the  officer  making  the  sale. 
[Ed.  Note. — For  other  cases,  see  Execution. 
Cent.  Dig.  tS  681-686;   Dec  Dig.  f  245.*] 

3.  Ejectuent  (§  90*)— Proceedings— Admis- 
sibility OP  Evidence. 

Wh^re,  in  a  statutory  action  to  recover 
land  held  under  a  sheriff's  sale  and  conveyance, 
it  appeared  that  the  sale  was  void,  because 
based  on  executions  issued  upon  general  judg- 
ments, wbere  only  special  judgments  could  law- 
fully bave  been  rendered,  but  the  purchaser  set 
up  that  tbe  plaintiff  was  estopped  from  denying 
the  validity  of  the  sale  and  the  purchaser's  title 
tbereunder,  and  introduced  evidence  to  support 
such  contention,  there  was  no  error  in  admit- 
ting in  evidence,  in  connection  therewith,  the 
sheriff's  deed. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Dec.  Dig.  {  90.*] 

4.  Appeal  and  Error   (S  1068*)— Re  view— 
EURifUcss  Error— Instructions. 

There  was  sufficient  evidence  to  authorisv 
the  submission  to  the  jury  of  the  issue  of  es- 
toppel and  fraud. 

(a)  The  charge  was  not  altogether  accurate 
or  exact.  It  was  especially  erroneous  to  charge 
that,  if  the  plaintiff  should  recover,  the  land 
sued  for  would  be  "subject  to  the  purchase 
money  and  the  amount  paid  by  the  defendant 
for  repairs,  taxes,  insurance,  interest  on  the 
purchase  money  at  7  per  cent.,  less  reasonable 
rents  for  the  property."  But,  in  view  of  the 
fact  that  the  jury  did  not  find  for  the  plain- 
tiff, and  thus  subject  the  property  recovered  to 
the  charges  mentioned,  and  in  the  light  of  the 
entire  charge  and  the  evidence,  the  verdict 
should  not  be  disturbed  or  a  reversal  granted 
for  any  of  the  reasons  set  up  by  the  plaintiff 
in  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  1068.*] 

Error  from  Superior  Conrt,  Whitfield  Coun- 
ty;  A.  W.  Flte,  Judge. 

Action  by  L.  Lk  Parks  against  Mrs.  A.  S. 
Williams.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

W.  B.  Mann  and  M.  0.  Tarver,  for  plain- 
tiff In  error.  F.  K.  McCutchen  and  C  D. 
McCutchen,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
tbe  Justices  concur,  except  HILL,  J.,  not 
presiding. 


(137  Ga.  688) 
LOmSVILLB  &  N.  R.  CO.  t.  TILLESON. 
(Supreme  Court  of  Georgia.     Feb.  16,  1912.) 

(SyllaluM  hy  the  Court.) 

1.  Cabbiebs  (§  384*)  — Appeal  and  Ebbob 
(§  1068*)— Instbuotions—Habmless  Ebbob. 
In  an  action  for  damages  against  a  rail- 
road company  for  the  wrongful  ejection  of  a 
passenger,  the  petition  contained  three  sepa- 
rate counts.  The  first  and  third  were  similar, 
except  that  the  latter  contained  additional  al- 
legations as  to  why  the  ejection  was  wrongful. 
The  second  was  similar  to  the  first,  except  that 
it  contained  additional  allegations  as  to  aggra- 
vating drcumstances,  thus  laying  the  founda- 
tion for  the  recovery  of  exemplary  damages. 
On  the  trial  it  was  error  to  instruct  the  jurv  in 
such  manner  as  to  authorize  them  to  consider 
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the  case  bm  one  for  three  separate  caaies  of 
action  for  an  amoont  eqnal  to  the  lum  of  the 
damage!  hiid  in  the  three  counts,  and  other- 
wise confuse  and  lead  the  jury  to  conclude  that 
they  would  be  authorized  to  find  damages  of 
the  same  character  under  each  of  the  separate 
counts,  thereby  rendering  it  possible  that  a 
verdict  might  be  rendered  for  double  damages 
for  one  and  the  same  tort. 

(a)  It  does  not  appear  that  such  error  was 
harmless,  because  the  jury,  in  rendering  the 
yerdict  for  a  lump  sum,  recited  that  it  was 
based  only  on  counts  1  and  2. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  384:*  Appeal  and  Error,  Cent 
Dig.  {§  4225-iJ28;   Dec.  Dig.  (  1068.*] 

2.  Instbuctions. 

Other  portions  of  the  charge  excepted  to 
were  not  entirely  accurate;  but  in  the  light  of 
the  charge  as  a  whole,  and  of  the  eyidence,  the 
criticisms  upon  them  were  not  sufficient  to  re- 
quire a  new  triaL 

Error  from  Superior  Court,  Cherokee  Coun- 
ty;  N.  A.  Morris,  Judge. 

Action  by  J.  E.  Tilleson  against  the  Louis- 
vlUe  &  NashYllle  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

D.  W.  Blair  and  B.  W.  Coleman,  for  plain- 
tiff in  error.  Dorsey,  Brewster,  Howell  & 
Heyman,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  HILL^  J^  not 
presiding. 


(U7  Oa.  568) 
NACOOCHEE  INSTITUTE  v.  DAVIDSON. 

(Supreme  Court  of  Georgia.    Feb.  15,  1912.) 

(SyUaluM  ly  the  Court.) 

COBPOBATIONB  (f  448*)— POWEBS  AND  LIA- 
BILITIES—REFBESENTATION  BT  Agents. 
A  school  was  organized  by  private  per- 
sons under  the  name  of  Nacoochee  Institute, 
and  a  certain  teacher,  known  as  its  president, 
having  authority  to  teach,  get  out  catalogues, 
advertise  the  school,  and  do  anything  he  saw 
proper  in  order  to  build  up  the  school,  made  a 
contract  with  a  printer  to  publish  a  monthly 
magazine  called  the  ^'Institute  News.'*  Its 
publication  commenced  under  the  contract  in 
December,  1905,  and  was  continued  until  De- 
cember, 1907.  A  charter  was  obtained  for  the 
school  in  June,  1907,  and  organization  as  a 
corporation  was  perfected  soon  after  the  char- 
ter was  granted.  None  of  the  trustees  of  the 
school,  either  before  or  after  it  was  chartered, 
ever  recognized  the  contract  with  the  printer 
as  a  contract  of  the  institution.  Services  were 
rendered  by  the  printer  under  the  contract  to 
the  amount  of  ^532.02,  of  which  the  sum  of 
$324.40  was  paid  at  different  times  by  the 
teacher  who  made  the  contract  and  other  in- 
dividuals connected  with  the  school,  either  in 
the  capacity  of  teacher  or  student,  leaving  a 
balance  due  of  $207.62.  The  nature  of  the 
magazine  is  not  disclosed,  further  than  that  it 
was  a  paper  "gotten  up  by  the  pupils.*'  After 
the  publication  was  discontinued,  the  printer, 
as  well  as  some  of  the  pupils,  endeavored  to 
get  the  trustees  of  the  corporation  to  assume 
the  debt,  which  was  declined.  Afterwards  the 
printer  instituted  suit  against  the  corporation 
for  the  balance  due  on  the  account  for  his 
services  rendered  under  the  contract,  and  ob- 


f  tained  a  verdict.  A  motion  for  a  new  trial,  on 
the  grounds  that  the  verdict  was  contrary  to 
evidence,  etc.,  was  overruled,  and  the  defend- 
ant excepted.  HM,  that  the  evidence  fails  to 
show  authority  upon  the  part  of  the  teacher 
to  bind  the  corporation  to  the  contract,  or  rati- 
fication of  the  contract  bv  it.  In  this  connec- 
tion, see  the  remarks  of  Evans,  J.,  in  Medi- 
cal College  of  Georgia  v.  Rushing,  124  Ga.  239, 
52  S.  E.  333.  Accordingly,  the  evidence  was 
insufficient  to  support  the  verdict. 

[Ed«  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §(  1789-1792;    Dec  Dig.  § 

Error  from  Superior  Court,  Wbite  County ; 
J.  J.  Kimsey,  Judge. 

Action  by  Alex.  Davidson  against  the  Na- 
coochee Institute.  Judgment  for  plalntiitp 
and  defendant  brings  error.    Reversed. 

McMillan  &  Erwin,  for  plaintiff  in  error. 
Chas.  H.  Edwards  and  B.  P.  Gilliard,  Jr., 
for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  HILL^  J.,  not 
presiding. 


(1S7  Ctai.  670) 
LOUISVILLB  &  N.  R.  CO.  T.  CALLAHAN. 

(Supreme  Court  of  Georgia.     Feb.  15,  1912.) 

(SyUahuM  hy  the  Court.) 

1.  Instbuctions  —  Appligabii«itt  to   E>vi« 

DENCB. 

One  of  the  instructions  excepted  to  was 
erroneous,  because  there  was  no  evidence  to 
authorize  it,  and  the  error  was  of  such  a  mate- 
rial character  as   to  require  the  grant  of  a 

new  trial. 

(Additional  8yllahu$  hy  Editorial  Staff.) 

2.  Trial   (S  252^)— iNSTBUonoNS— Evidencb 

TO  SUPPOBT. 

Where  actions  by  a  minor  and  his  grand- 
mother against  a  railroad  company  for  acts  of 
a  conductor  while  plaintiffs  were  passengers 
were  consolidated  for  trial,  and  in  the  case 
brought  by  the  grandmother  the  court  charg- 
ed that  she  could  recover  if  the  conductor  used 
the  language  which  she  attributed  to  him,  if 
it  tended  to  subject  her  to  mortification,  an  in- 
struction in  the  case  of  the  minor  that  the 
same  rule  as  to  damages  applies  in  his  case  was 
erroneous,  where  there  was  no  evidence  that 
the  conductor  used  any  improper  language  to 
the  minor,  who  was  only  seven  years  of  age, 
but  that  all  he  said  was  addressed  to  the 
grandmother,  and  the  minor  testified  that  he 
did  not  hear  any  abusive  language  to  the  grand- 
mother. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  if  596-612;   Dec.  Dig.  {  252.^] 

Error  from  Superior  Court,  Cherokee  Coun- 
ty; N.  A.  Morris,  Judge. 

Action  by  R.  L.  Callahan  against  the 
Louisville  &  Nashville  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

D.  W.  Blair  and  R  W.  Coleman,  for  plain- 
tiff in  error.  Dorsey,  Brewster,  Howell  & 
Heyman,  for  defendant  in  error. 
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FISH,  C.  1.  Grady  CaUahan,  a  minor,  by 
his  next  friend,  brought  an  action  for  dam- 
ages against  the  Lonisyllle  &  Nashville  Rail- 
road Company.  His  grandmother,  Mrs. 
Spence,  also  brought  a  similar  salt  against 
the  same  company.  The  acts  of  negligence 
on  the  part  of  the  defendant's  conductor  and 
his  abusire  language  to  the  plaintiCTs  while 
passengers  on  the  defendant's  train,  as  set 
forth  In  the  respective  petitions,  were  sub- 
stantially the  same,  except  that  in  the  peti- 
tion of  young  Callahan  he  alleged  that  upon 
thef  same  occasion  he  received  certain  physi- 
cal injuries  by  reason  of  a  tort  committed 
upon  him  by  the  conductor.  As  the  two 
eases  involved  the  same  transaction,  they 
were  by  consent  tried  together  under  the 
same  evid^ice,  and  a  separate  verdict  was 
rendered  in  each  in  favor  of  the  respective 
plaintiffs.  The  defendant  moved  for  a  new 
trial  in  each  case,  which  being  refused,  it 
excepted. 

[2]  We  are  now  dealing  only  with  Calla- 
han's case.  In  one  of  the  grounds  of  the 
motion  for  a  new  trial  in  his  case,  complaint 
is  made  that  the  court  instructed  the  Jury 
that  "the  same  rule  as  to  damages  applies 
in  this  case  as  in  the  other,"  referring  to 
the  Spence  case,  and  that  in  her  case  the 
court  charged  the  jury,  in  effect,  that  she 
would  be  entitled  to  recover  damages  if  the 
conductor  of  the  defendant  company  used 
the  language  which  she  attributed  to  him, 
if  it  tended  to  subject  her  to  humiliation 
and  mortification.  There  was  no  evidence 
in  the  case  we  are  now  considering  tending 
to  show  that  the  conductor  used  any  improp- 
er or  abusive  language  whatever  to  young 
CaUahan,  who  was  then  only  seven  years  of 
age,  but  that  all  the  conductor  said  upon 
that  occasion  was  addressed  to  Mrs.  Spence. 
Indeed,  young  Callahan  testified  that  he  did 
not  hear  any  abusive  language  used  by  the 
conductor  to  Mrs.  Spence.  It  follows,  there- 
fore, that  the  plaintiff  in  this  case  was  not 
entitled  to  recover  any  damages  for  humilia- 
tion and  mortification  caused  by  any  lan- 
guage addressed  to  him  by  the  conductor; 
for,  as  we  have  stated,  none  such  was  used. 
The  instruction  complained  of  was  manifest- 
ly erroneous,  for  the  reason  just  stated,  and 
was  evidently  calculated  to  increase  the 
amount  which  the  Jury  might  find  in  favor 
of  the  plaintiff.  The  amount  of  the  verdict 
in  this  case  was  $300,  and  the  only  injuries 
young  Callahan  received,  atHSording  to  the 
evidence,  were  that  the  defendant's  conduc- 
tor somewhat  roughly  took  him'  by  the  arm, 
or  hand,  or  both,  and  led  him  to  the  ground 
from  the  platform  of  the  car  where  he  was 
standing,  or  placed  him  upon  the  ground, 
ajid  in  being  so  taken  from  the  platform 
down  the  steps  from  the  car  the  plaintiff's 
foot  or  ankle  struck  the  hand  railing  or 
steps,  or  some  other  portion  of  the  car,  and 
caused   him  pain,   which   according  to   the 


plaintiff's  own  testimony  he  suffered  for  only 
a  few  minutes,  and  that  he  was  forced  to 
remain  in  the  cold  from  five  to  seven  mih- 
utes,  while  his  grandmother,  Mrs.  Spence, 
was  procuring  a  ticket  for  him,  which  the 
agent  of  the  company  had  at  first  refused 
to  sell  her,  and,  further,  that  the  plaintiff 
was  required  to  enter  the  train  from  the 
platform  of  the  negro  coach,  or,  as  this 
plaintiff  testified,  the  smoker,  and  to  pass 
through  that  coach  in  order  to  reach  the 
first-class  coach,  or  the  one  for  white>  pas- 
sengers. 

[11  In  view  of  the  amount  of  the  verdict, 
we  think  it  apparent  that  the  instruction 
complained  of  was  harmful  to  the  defendant. 
Accordingly,  the  judgment  of  the^  trial  court 
is  reversed  on  account  of  such  erroneous  in- 
struction. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HILIj»  J.,  not  presiding. 


(137  Ga.  592) 

A  G.  GARBUTT  LtJMBBR  CO.  v.  CAMP 

•t  al. 

(Supreme  Court  of  Georgia.    Feb.  15,  1912.) 

(SyllahuM  hy  the  Otturt.) 

1.  Advebss  Possession  (§  113*)— Evidkito»— 
Admissibility. 

A  suit  for  land  was  based  upon  prescrip- 
tion under  color  of  title  and  seven  years'  pos- 
session.  Certain  deeds  purporting  to  convey 
the  land  in  controversy,  and  memoranda  relat- 
ing to  the  same,  which  were  not  admissible  in 
evidence  as  nmniments  of  title,  were  delivered 
to  the  plaintiffs  at  the  time  of  the  purchase  of 
the  land;  and  there  was  evidence  tending  to 
show  that  they  took  them,  believing  they  were 
getting  a  genuine  title  to  the  land  in  contro- 
versy. Heldf  that  the  deeds  and  memoranda 
were  admissible  to  show  the  good  faith  of  the 
prescribera,  and  not  as  muniments  of  title. 

[Bd.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  H  669-681;  Dec.  Dig.  f 
113.*] 

2.  Chabob  or  Coubt—No  Ebbob. 

There  was  no  error  in  the  charges  given, 
or  failures  to  charge,  dealt  with  In  the  second 
division  of  the  opimon. 

3.  SUFFICIENCT  or  EVIDSNOB. 

The  evidence  was  sufficient  to  authorise 
the  verdict. 

(Addithnal  Syllahut  by  SdUorial  Siuft.) 
4.  Advebsb  PosfflsesioN  ({  43*)— Natubs  aud 

REQUISITES--SuC0B88IVB  POSSESSIONS. 

An  inchoate  prescriptive  title  may  be 
transferred  by  a  possessor  to  a  successor,  so 
that  successive  possessions  may  be  tackea  to 
make  out  the  prescription. 

[Bd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  tf  213-±25;    Dec  Dig.  | 

43.*] 

5.  TBIAL  (§  256*)  —  iNSTBUOnONS  —  FUBTHEE 

Requests. 

In  an  action  for  land,  based  on  prescriptive 
title,  instructions  that  the  working  and  operat- 
ing of  timber  for  turpentine  purposes  may 
amount  to  possession  which  will  ripen  into  pre- 
scription, being  dependent  upon  the  character 
of  the  work  and  the  continuity  thereof,  and  that 
whether  the  cultivation  of  a  turpentine  farm 
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upon  a  tract  of  land  is  such  an  occupancy  as 
may  be  the  basis  of  a  prescriptive  title  is  a 
question  of  fact,  dependent  upon  the  character 
of  the  possession,  the  extent  of  the  visible 
signs  of  occupancy,  and  its  continuance,  were 
not  erroneous,  in  the  absence  of  a  request  to 
charge  more  fully. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  628-641;   Dec  Dig.  §  256.*] 

6.  Trial   (§   256*)— Instructions— Requests 
—Further  ob  More  Specific  Instructions. 

Where  the  court  charged  correctly  the  law 
bearing  on  the  issues  involved,  if  a  fuller 
charge  was  desired  by  defendants,  a  request 
should  have  been  made  therefor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  §§  628-641;   Dec  Dig.  {  256.*] 

7.  Trial   (|   255*)— Instructions— Requests 
—Necessity, 

In  a  syit  for  land,  based  on  prescriptive 
title,  where  deeds  were  admissible  in  evidence 
to  show  good  faith  of  the  plaintiffs,  but  not  as 
muniments  of  title,  if  defendants  desired  a 
charge  to  the  effect  that  they  were  admitted 
solely  to  show  good  faith,  they  should  have 
made  a  request  therefor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  627-641;  Dec  Dig.  §  255.*] 

Error  from  Superior  Court,  Loundes  Coun- 
ty; W.  E.  Thomas,  Judge. 

Action  by  R.  J.  Camp  and  another  against 
the  A.  G.  Garbutt  Lumber  Company.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror.    Affirmed. 

R.  J.  and  B.  F.  Camp  brought  their  suit 
in  Echols  superior  court  against  the  A.  G. 
Garbutt  Lumber  Company,  to  restrain  them 
from  cutting  and  removing  the  timber  from 
land  lot  No.  90  in  the  Sixteenth  district  of 
Echols  county,  Ga.,  ^nd  for  the  recovery  of 
damages.  The  plaintiffs  claimed  the  title  to 
the  lot  of  land  In  controversy,  and  that  the 
defendant  was  a  willful  trespasser  upon  said 
lot,  and  was  engaged  In  cutting  the  timber 
therefrom  for  its  own  benefit,  to  the  irrepa- 
rable injury  of  the  plaintiffs.  They  claimed 
title,  also,  to  the  timber  suitable  for  saw- 
mUl  and  cross-tie  purposes  on  the  lot  in  con- 
troversy, and  on  lots  Nos.  94,  95,  and  136 
In  said  county  and  adjacent  thereto,  and 
that  they  and  their  predecessors  In  title  ac- 
quired a  complete  prescriptive  title  to  the 
land,  by  reason  of  more  than  seven  years' 
continuous  and  adverse  possession  under 
color  of  title,  while  engaged  in  working  the 
timber  for  turpentine  and  cross-tie  purposes. 
They  relied  upon  a  certain  chain  of  deeds 
for  color  of  title,  and  as  showing  good  faith 
in  those  taking  and  holding  under  them,  be- 
ginning with  the  plats  and  grants  from  the 
state  of  Georgia  to  Benjamin  S.  Jordan  to 
the  lots  of  land  in  controversy,  dated  Jan- 
uary 2,  1842,  and,  the  death  of  Jordan  be- 
ing shown,  certified  copies  of  deed  conveying 
title  out  of  the  estate  of  Benjamin  S.  Jor- 
dan, deceased,  Into  the  estate  of  Skelton 
Napier,  deceased,  or  to  John  T.  Napier,  as 
executor  of  the  will  of  Skelton  Napier;  a 
certified  copy  of  the  will  of  Skelton  Napier, 
deceased,  dated  April  7,  1852,  with  a  codicil. 


dated  March  10,  1856,  under  which  Jane  E. 
Napier,  William  P.  Napier,  and  John  T.  Na- 
pier were  named  executors,  said  will  being 
probated  In  common  form;  a  certified  copy, 
from  the  ordinary's  office  of  Bibb  county,  of 
wliat  purported  to  be  an  agreement  or  deed 
of  division  between  the  heirs  at  law  of 
Skelton  Napier,  deceased,  dated  November 
10,  1866;  a  certified  copy  of  a  deed  from 
Emily  E.  Jordan  and  Leonidas  A.  Jordan 
sole  heirs  at  law  of  B.  S.  Jordan,  deceased, 
to  John  T.  Napier,  executor  of  Skelton  Na- 
pier, deceased,  dated  February  28,  1871;  let- 
ters of  administration  issued  by  the  court 
of  ordinary  of  Houston  county,  Ga.,  to  Fran- 
ces C.  Napier,  as  administratrix  of  the  es- 
tate of  John  T.  Napier,  deceased,  dated  Feb- 
ruary 5,  1872;  a  ceitified  copy  of  an  order 
from  the  court  of  ordinary  of  Houston  coun- 
ty, granted  at  the  August  term,  1872,  author- 
izing Fannie  C.  Napier,  administratrix  of 
the  estate  of  John  T.  Napier,  deceased,  to 
sell  the  lot  of  land  in  controversy  and  other 
wild  lands,  at  private  sale;  a  deed  from 
Mrs.  Frances  C.  Napier,  administratrix  of 
John  T.  Napier,  deceased,  to  John  T.  Willey, 
dated  September  8,  1882;  a  deed  from  John 
T.  Willey  to  J.  B.  Withers,  dated  June  22, 
1885;  a  deed  from  J.  B.  Withers  to  B.  J. 
Barnes,  dated  January  1,  1897;  and  a  lease 
from  S.  J.  Barnes  and  others  to  the  plain- 
tiffs, dated  January  20,  1902,  conveying  the 
timber  suitable  for  sawmill  and  cross-tie 
purposes  on  said  land. 

The  defendant.  In  answer  to  the  petition, 
denied  that  the  plaintiffs  purchased  the  tim- 
ber in  controversy  for  the  purpose  or  with 
the  view  to  using  the  same  for  sawmill  or 
cross-tie  purposes,  that  the  plaintiffs  acquir- 
ed any  title  thereto  by  reason  of  any  pur- 
chase they  may  have  made,  that  the  timber 
was  worth  the  sum  alleged  ($1,000),  or  any- 
thing like  said  sum,  that  Uie  profits  from 
cutting  and  converting  the  timber  Into  lum- 
ber and  cross-ties  could  not  be  calculated 
and  estimated,  and  that  the  plaintiffs  would 
be  entitled  to  the  benefit  of  such  profits,  if 
made.  Defendant  admitted  that  it  entered 
upon  the  lot  of  land  described  in  the  peti- 
tion during  the  month  of  January,  1907,  and 
commenced  to  cut  and  remove  the  timber 
therefrom  suitable  for  sawmill  purposes,  and 
denied  that  it  did  so  as  a  willful  trespasser, 
without  lawful  claim,  right,  and  authority, 
and  denied,  further,  that  the  plaintiffs  had 
sustained  or  would  sustain  any  damages 
whatever  by  reason  thereof,  or  that  dam- 
ages, If  sustained,  would  be  in  their  nature 
irreparable.  The  defendant  further  averred 
that  it  was  the  true  and  lawful  owner  of 
all  the  timber  suitable  for  sawmill  purposes 
situated,  growing,  and  being  on  the  lot  of 
land  described  in  the  petition.  A.  G.  Gar- 
butt, secretary  and  treasurer  of  the  defend- 
ant  company,   made   an   affidavit  that   the 
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original  deed,  purporting  to  be  from  Bmily 
EL  Jordan  and  Leonidas  Jordan,  as  sole 
heirs  at  law  of  Benjamin  S.  Jordan,  deceas- 
ed, to  John  T.  Napier,  as  executor  of  the 
last  will  and  testament  of  Skelton  Napier, 
deceased,  reciting  a  consideration  of  $5,  etc., 
and  conveying,  among  others,  lot  of  land 
No.  90  in  the  Sixteenth  district  of  originally 
Irwin  (now  Echols)  county,  Ga.,  was  a  for- 
gery; and  the  issue  of  forgery  was  submit- 
ted, with  the  rest  of  the  case,  to  the  Jury. 
Under  the  charge  of  the  court,  the  Jury 
found  the  deed  from  Emily  E.  Jordan  and 
Leonidas  Jordan  to  John  T.  Napier,  exec- 
utor, to  be  a  forgery,  and  also  found  in  fa- 
vor of  the  plaintiff  the  premises  in  dispute. 
A  motion  for  a  new  trial  was  made  by  the 
defendant,  which  was  overruled,  and  it  ex- 
cepted. 

J.  G.  Granford,  E.  K.  Wilcox,  and  Wilson, 
Bennett  &  Lambdln,  for  plaintiff  in  error. 
J.  L.  Sweat,  B.  G.  Tison,  and  G.  A.  Whit- 
aker,  for  defendants  In  error. 

HWlt,  J.  (after  stating  the  facts  as  above). 
[1]  L  This  is  the  second  appearance  of  this 
case  here.  It  will  be  found  reported  in  129 
Ga.  411,  58  S.  E.  870.  The  case  turns  large- 
ly on  prescriptive  title.  The  possession  be- 
gan in  J.  B.  Withers,  who  held  possession 
less  than  the  time  necessary  to  ripen  the 
prescription.  Then  Withers  made  a  deed  to 
the  property  in  controversy  to  S.  J.  Barnes, 
dated  January  1,  1897.  Barnes  and  others 
made  a  **timber  lease"  to  R.  J.  and  B.  F. 
Camp,  the  plaintiffs  in  the  court  below,  on 
January  20,  1902,  conveying  the  timber  on 
the  land  in  controversy  for  sawmill  and 
cross-tie  purposes.  Possession,  under  which 
prescription  ripened,  was  in  Barnes  and  the 
Gamps.  Several  deeds  and  papers  which 
purported  to  convey  the  title  to  the  land,  as 
well  as  an  abstract  of  title  and  certain  mem- 
oranda, were  offered  in  evidence  and.  admit- 
ted by  the  court  over  objection  of  defend- 
ant's counsel.  Most,  if  not  all,  of  these  doc- 
uments were  not  admissible  as  muniments 
of  title,  but  as  bearing  on  the  subject  of  good 
faith  on  the  part  of  the  plaintiffs  in  pur- 
chasing the  timber,  which  is  one  of  the  ele- 
ments of  prescription.  Withers  testified 
that  the  memoranda  and  chain  of  title  came 
to  him  together,  and  that  he  thought  he  was 
getting  a  genuine  title,  or  he  would  not  have 
paid  for  it.  Barnes  testified  that  certain  of 
the  deeds  and  grants  were  delivered  to  him 
*  when  he  bought  as  agent  for  his  wife,  that 
they  were  not  all  the  deeds  that  he  receiv- 
ed, and  that  he  did  not  know  anything  about 
the  originals  of  two  other  deeds  mentioned, 
but  he  knew  that  he  had  bought  them  and 
they  were  all  there  when  he  bought.  **They 
were  with  the  full  chain.*'  Also,  that  he  de^ 
livered  the  papers  to  the  agent  of  one  of  the 
Camps.  From  this  and  other  evidence  it  will 
be  seen  that  a  number  of  the  papers  intro- 
duced were  before  the  prescribing  parties  at 


the  time  they  purchased,  and  relied  on  by 
them  in  connection  therewith;  and  while 
they  may  have  been  inadmissible  as  tend- 
ing to  prove  title,  they  were  admissible  as 
bearing  on  the  good  faith  of  the  prescribers. 
If  any  of  these  papers  were  inadmissible, 
their  admission  was  not  of  sufficient  materi- 
ality to  require  a  reversaL  The  presiding 
Judge  did  not  submit  to  the  Jury  at  all  the 
question  of  title  by  chain,  or  otherwise  than 
by  prescription;  and  certainly  most,  If  not 
all,  of  the  papers  offered  were  admissible  in 
that  connection  as  bearing  on  the  question 
of  good  faith,  and.  If  any  of  them  should 
have  been  rejected,  their  reception  was  not 
sufficiently  material  error  to  require  a  new 
trial,  in  the  light  of  the  charge,  which  direct- 
ed the  Jury  to  find  that  a  certain  deed  at- 
tacked for  forgery  should  be  declared  to  be 
such,  and  confined  them  to  the  contention  as 
to  whether  the  plaintiffs  had  acquired  pre- 
scriptive title. 

[2, 4]  2.  It  was  not  error  for  the  court  to 
charge  the  Jury  as  follows:  "An  Inchoate 
prescriptive  title  may  be  transferred  by  a 
possessor  to  a  successor,  so  that  the  succes- 
sive possessions  may  be  tacked  to  make  out 
the  prescription."  This  charge  of  the  court 
embodies  a  correct  principle  of  law  on  this 
subject;  and  if  a  fuller  charge,  or  an  am- 
plification of  the  principle  to  suit  the  facts 
of  the  case,  was  desired,  a  request  therefor 
should  have  been  made. 

There  was  no  error  in  the  failure  to 
charge  the  Jury  as  contended  in  the  thir- 
teenth and  fourteenth  grounds  of  the  amend- 
ed motion  for  a  new  trial.  In  the  absence  of 
a  request  to  so  charge.  The  court  had  charg- 
ed the  Jury  that  it  took  seven  years*  con- 
tinuous adverse  possession  to  ripen  Into  pre- 
scription, and  that  the  possession  must  be 
*^ublic,  continuous,  exclusive,  uninterrupted, 
and  peaceable,  and  accompanied  by  a  claim 
of  right,  and  such  continued  for  and  during 
the  term  of  seven  years.*' 

[6]  There  was  no  error  in  the  following 
excerpts  of  the  court's  charge,  in  the  absence 
of  a  request  to  charge  more  fully  on  the  sub- 
jects excepted  to:  **The  court  instructs  you, 
further,  that  the  working  and  operating  of 
timber  for  turpentine  purposes  may  amount 
to  possession  which  will  ripen  into  prescrip- 
tion, being  dependent  upon  the  character  of 
the  work  and  the  continuity  thereof."  And: 
"Whether  or  not  the  cultivation  of  a  tur- 
pentine farm  upon  a  tract  of  land  Is  such  an 
occupancy  as  may  be  the  basis  of  a  prescrip- 
tive title  to  the  land  itself  is  a  question  of 
fact,  dependent  upon  the  character  of  the 
possession,  the  extent  of  the  visible  signs  of 
occupancy,  and  its  continuance." 

[8]  The  court  concisely,  but  correctly, 
charged  the  Jury  the  law  bearing  on  the  is- 
sues involved  in  tue  case;  and,  if  a  fuller 
charge  was  desired  by  the  defendant,  a  re- 
quest should  have  been  made  therefor. 
While  the  charge  was  meager  in  some  re- 
spects, we  cannot  say  that  it  was  error. 
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[3,  7]  3.  It  la  Insisted  that  the  deeds  and 
other  papers  admitted  by  the  court  In  evi- 
dence on  the  question  of  the  good  faith  of 
the  plaintiffs  were  calculated  to  Influence 
the  jury  in  favor  of  the  plaintiff's  case.  No 
request  to  charge  the  Jury  on  the  subject 
of  limiting  the  deeds  to  the  question  of  good 
faith  was  made,  nor  complaint  that  the 
court  refused  to  so  charge  the  jury.  If  the 
deeds  and  papers  were  admissible,  and  the 
defendant  desired  a  charge  to  the  effect  that 
the  deeds  and  other  papers  admitted  were 
solely  for  the  purpose  of  showing  the  good 
faith  of  the  plaintiffs  when  they  bought  the 
timber  in  controversy,  and  the  Jury  should 
consider  them  for  that  purpose  alone,-  a  re- 
quest to  so  charge  should  have  been  made. 
McGruder  v.  State,  71  Ga.  864,  2  (a).  While 
the  evidence  was  somewhat  meager  on  the 
question  of  possession,  it  was  sufficient  to 
authorize  the  verdict 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(137  Q&.  M5) 

MORGAN  T.  COBB. 
(Supreme  Court  of  Georgia.     Feb.  14,  1912.) 

(SyllahuM  by  the  Court.) 
Buxs  AND  Notes  (§  477*)^Defen8E8— Plead- 

INO. 

The  court  erred  in  refusing,  on  the  plain- 
tiff's motion,  to  strike  the  only  plea  which 
sought  to  set  up  a  defense  to  the  action. 

[Ed.  Note.->ror  other  cases,  see  Bill^  and 
Notes,  Cent.  Dig.  {{  1524,  1525;  Dec  Dig.  i 
477.*i 

Error  from  Snperlor  Court,  Hart  County; 
D.  W.  Meadow,  Judge. 

Action  by  W.  S.  Morgan  against  M.  C. 
Cobb.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

W.  S.  Morgan  brought  an  action  against 
Mattie  C.  Cobb  on  four  promissory  notes, 
aggregating  $346  principal.  The  defendant, 
In  her  answer,  admitted  that  she  had  execut- 
ed and  delivered  the  notes  to  the  plaintiff, 
and  that  he  was  the  owner  of  the  same  and 
had  the  right  to  sue  thereon.  By  way  of 
special  plea  she  set  up  the  following: 

"For  further  plea  and  answer  this  defend- 
ant says  that  she  was  induced  to  sign  said 
notes  by  the  false  statements  and  representa- 
tions and  fraudulent  acts  of  the  plaintiff,  as 
wUl  appear  from  the  following  statement  of 
facts:  Some  years  ago,  previous  to  the  time 
said  notes  were  signed,  defendant  bought  a 
small  tract  of  land  In  said  county,  contain- 
ing 20  acres,  from  J.  A.  Cook,  and  paid  for 
the  same;  said  land  being  a  portion  of  a 
tract  containing  100  acres,  more  or  less, 
which  the  said  J.  A.  Cook  had  purchased 
from  J.  N.  Edwards,  and  on  which  entire 
tract  of  land  the  said  J.  A.  Cook  owed  said 
Edwards  a  balance  of  the  purchase  money, 
amounting  to  $346,  including  interest  up  to 


January  15,  1904,  which  said  sum  this  said 
defendant  desired  to  borrow  with  which  to 
pay  said  indebtedness  'as  an  accommodation 
to  the  said  J.  A.  Cook,  she,  the  said  defend- 
ant, to  have  titles  to  said  entire  tract  of 
land  made  to  her  to  secure  her  for  said  mon- 
ey which  she  desired  to  advance  on  said  land. 
On  January  14,  1904,  plaintiff  came  to  the 
home  of  this  defendant,  and,  voluntarily  and 
unsolicited,  proposed  to  loan  her  the  said 
sum  of  money  at  the  rate  of  8  per  cent,  per 
annum,  which  he  claimed  to  be  doing  only  as 
an  accommodation  to  this  defendant  De- 
fendant at  first  declined  his  offer  of  a  lotin; 
but  plaintiff  insisted,  and  told  defendant  that 
he  would  give  her  papers,  or  bond  for  title, 
to  the  entire  tract  of  land,  containing  100 
acres,  more  or  less,  to  make  her  safe,  and 
secure  her  against  loss  on  account  of  ad- 
vancing said  money,  and  promised  defendant 
that  he  would  have  H.  H.  Chandler,  def eiid- 
ant*s  attorney,  to  prepare  all  papers  pertain- 
ing to  said  transaction.  Defendant  then  be- 
lieved all  of  said  statements  and  representa- 
tions made  by  said  plaintiff  to  be  true,  and 
acted  upon  the  same,  and  finally  agreed  to 
borrow  said  sum  of  money  from  plaintiff, 
believing  that  he,  the  said  W.  S.  Morgan, 
would  comply  with  all  of  his  said  promises. 
The  said  Morgan  then  Informed  this  defend- 
ant that  it  would  be  necessary  for  her  to 
sign  a  paper  to  get  said  money,  and  pretend- 
ed to  be  in  a  great  hurry,  and  insisted  that 
defendant  sign  said  paper  as  quickly  as  pos- 
sible, which  she  did,  not  knowing  at  the  time 
the  contents  of  same,  she  being  unable  at 
that  time  to  read  said  paper,  since  which 
time  this  defendant  has  been  advised,  and 
now  believes,  that  the  paper  to  which  her 
signature  was  thus  obtained  was  a  trans- 
fer to  the  said  W.  S.  Morgan  of  all  of  her 
rights,  title,  and  interest  in  and  to  her  own 
land,  on  which  she  then  lived  and  for  which 
she  had  paid  in  fulL  Afterwards,  on  Janu- 
ary 15,  1904,  R.  W.  Eaves,  acting  as  agent 
for  said  W.  S.  Morgan,  came  to  the  house  of 
the  defendant  and  informed  her  that  the 
said  Morgan  wanted  her  to  sign  notes  for 
said  sum  of  money,  which  she  at  first  refus- 
ed to  do  until  she  had  received  a  bond  for 
title,  as  per  her  agreement  with  said  Morgan, 
to  which  the  said  Eaves  replied  that  if  she 
would  sign  said  note  she  could  then  get  the 
bond  for  title  as  promised  her  by  said  Mor^ 
gan.  Defendant,  still  believing  that  said 
Morgan  would  comply  with  his  said  promis- 
es and  that  he  was  acting  in  good  faith, 
signed  said  notes,  same  being  the  notes  sued 
on  in  this  case.  The  said  Morgan  failed  and 
refused  to  comply  with  his  said  promise  to 
give  defendant  bond  for  title  as  agreed,  but 
gave  her  a  bond  for  title  to  her  own  land, 
containing  20  acres,  on  which  he,  the  said 
Morgan,  had  no  claim  whatever,  except  such 
as  were  obtained  in  the  fraudulent  manner 
aforesaid.     The  said   Morgan  willfully   de- 
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ceived  this  defendant,  In  that  he  promised  to 
have  H.  H.  Chandler,  the  attorney  at  law 
of  this  defendant,  and  In  whom  dhe  had  con- 
fidence, to  prepare  all  the  papers  pertaining 
to  said  transaction,  which  he  failed  to  do, 
but,  on  the  contrary,  took  especial  pains  to 
prevent  the  said  H.  H.  Chandler  from  know- 
ing anything  whatever  about  the  transaction, 
and  did,  on  the  day  following  that  on  which 
said  notes  were  signed,  leave  this  state,  and 
remove  to  New  Mexico,  or  to  some  other 
Western  territory  or  state.  This  defendant 
procured  no  funds  whatever  from  said  plain- 
tiff, but  the  said  Morgan  did  pay  to  W.  N. 
Edwards,  one  of  the  executors  of  the  estate  of 
J.  N.  Edwards,  deceased,  the  sum  of  |346,  and 
claimed  to  have  received  from  said  Edwards 
titles  to  said  entire  tract  of  land,  including 
the  land  of  this  defendant.  As  soon  as  de- 
fendant learned  and  ascertained  the  contents 
of  the  bond  for  title  which  the  said  Morgan 
had  given  her,  she  immediately  demanded  a 
rescission  of  the  entire  contract,  tendered 
him  all  the  money  which  he  had  paid  out  on 
said  land,  and  demanded  of  him  titles  to 
same,  as  he  agrreed  to  do,  all  of  which 
he  refused  and  still  refuses  to  do.  Defend- 
ant says  that  all  of  said  notes  were  procured 
by  the  fraudulent  acts  and  false  statements 
and  representations  made  as  aforesaid  by  the 
said  Morgan;  that  all  of  said  statements 
upon  which  this  defendant  acted  in  signing 
said  notes,  which  she  then  believed  to  be 
true,  were  false,  and  known  to  said  Morgan 
to  be  false,  at  the  time  the  same  were  made, 
and  were  fraudulently  made  for  the  purpose 
of  cheating,  swindling,  and-  defrauding  this 
defendant  out  of  the  sum  of  $346;  that  the 
acts  and  statements  made  as  aforesaid  by 
the  said  Morgan  amount  to  legal  fraud,  and 
that  said  notes  are  therefore  void,  all  of 
'said  notes  having  been  executed  by  this  de- 
fendant without  any  consideration  whatever. 
Defendant  therefore  asks  that  she  be  dis- 
charged, with  costs  of  suit" 

On  the  trial  the  plaintiff  moved  to  strike 
this  plea,  on  the  ground  th^t  it  did  not  set 
forth  any  legal  defense  to  the  action,  which 
motion  the  court  overruled.  The  plaintiff 
excepted  to  this  ruling,  and,  after  verdict  in 
flavor  of  the  defendant,  to  the  overruling  of 
a  motion  for  a  new  trlaL 

A.  Q.  &  Julian  McCurry,  for  plaintiff  In 
error.  Jas.  H.  Skelton,  for  defendant  In  9^ 
ror. 

FISH,  O.  J.  (after  stating  the  fbcts  as 
above).  In  our  opinion  the  court  erred  in 
refusing  to  strike  the  plea,  which  should  be 
construed  more  strongly  against  the  defend- 
ant The  averment  In  the  plea  that  the  plain- 
tiff fraudulently  Induced  the  defendant  to 
give  him  a  bond  for  title  to  the  20  acres 
of  land  which  she  had  purchased  from  Cook 
was  not  a  sufficient  allegation  to  constitute 
fraud  practiced  by  the  plaintiff  upon  the  de- 
fendant   The  averment  in  the  plea  was  that 


the  plaintiff  "informed  this  defendant  that 
it  would  be  necessary  for  her  to  sign  a  paper 
to  get  said  money,  and  pretended  to  be  In 
a  great  hurry,  and  insisted  that  defendant 
sign  this  paper  as  quickly  as  possible,  which 
she  did,  not  knowing  ai  the  time  the  contents 
of  same,  she  being  unable  at  that  time  to 
read  said  paper,  since  which  time  this  de- 
fendant has  been  advised,  and  now  believes, 
that  the  paper  to  which  her  signature  was 
thus  obtained  was  a  transfer  to  the  said  W. 
S.  Morgan  of  all  her  rights,  title,  and  in- 
terest in  and  to  her  own  land,  on  which  she 
then  lived  and  for  which  she  had  paid  in 
full."  There  Is  no  averment  that  the  plain- 
tiff misrepresented  to  the  defendant  the 
character  or  the  contents  of  the  paper  which 
she  was  then  requested  to  sign,  or  that  the 
plaintiff  knew  that  the  defendant  believed  the 
paper  to  be  one  other  than  it  really  was. 
Even  If  for  any  reason  the  defendant  could 
not  then  read  the  paper,  it  does  not  appear 
that  she  inquired  of  the  plaintiff  what  the 
contents  of  the  paper  were. 

It  does  not  appear  from  the  plea  that,  be- 
fore the  transaction  about  which  the  notes 
were  given,  the  plaintiff  had  any  Interest 
whatever  in  the  balance  of  the  land  pur- 
chased by  Cook  from  Edwards.  Under  the 
allegations  of  the  plea,  the  title  to  such  bal- 
ance was  either  in  Edwards,  or.  If  he  were 
dead,  in  his  estate,  or  In  Cook,  if  a  convey- 
ance had  been  made  to  him  by  Edwards  or 
his  executor.  The  plea,  therefore,  fails  to 
show  that  the  plaintiff,  Morgan,  could  ex- 
ecute a  valid  bond  for  title  or  conveyance 
covering  the  balance  of  the  land  to  the  de- 
fend^t ;  and  it  not  appearing  that  the  plain- 
tiff had  any  authority  so  to  do,  his  failure  to 
give  the  defendant  a  bond  for  title  to  the 
balance  of  the  land,  or  to  convey  the  tame 
to  her,  would  not  be  a  valid  defense  to  the 
action  on  the  notes.  It  appears  from  the 
plea  that  the  plaintiff  loaned  the  deiTendant 
the  sum  of  $946,  for  which  she  gave  him  the 
notes  sued  on,  which  loan,  as  the  plea  shows, 
went  to  the  payment  of  the  balance  of  the 
purchase  money  for  the  whole  100  acres  of 
land  which  Cook  had  purchased  from  Ed- 
wards, and  there  is  no  reason  set  up  In  the 
plea  why  the  plaintiff,  who  was  the  lender 
of .  the  money  to  the  defendant  should  have 
given  her  security,  or  an  obligation  to  repay 
the  same  to  her.  Indeed,  there  is  nothing  in 
the  plea  Indicating  that  the  $346  was  to  be 
repaid  to  the  defendant  by  the  plaintiff,  or 
by  Cook,  or  any  one  else;  but  it  does  ap- 
pear that  she  was  paying  it  for  Cook's  ac^ 
oxnmodation,  though  he  was  no  party  to  the 
contract  between  the  plaintiff  and  defendant 

As  the  plea  should  have  been  stricken,  the 
subsequent  trial  on  the  issue  sought  to  be 
made  by  the  plea  was  nugatory,  and  It  is 
therefore  unnecessary  to  pass  upon  the 
grounds  of  the  motion  for  a  new  trlaL 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 
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(U7  Oa.  507) 

SOUTHERN  RY.  CO.  v.  BALES. 
(Sapreme  Court  of  Georgia.     Feb.  15,  1912.) 

(SyUahuM  ly  the  Court,) 

1.  Appeal  and  Ebbob  (§  1078*)— Review— 
Ebbob  Waived  in  Appellate  Goubt. 

The  assignment  of  error  upon  the  overml- 
ing  of  the  demurrer  to  the  petition  is  not  re- 
ferred to  in  the  brief  of  counsel  for  plaintiff  in 
error,  and  therefore  it  must  be  considered  as 
abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (§  4256-4261;  Dec.  Dig.  { 
1078.*] 

2.  Chabos  or  Coubt—Applicabilitt  to  Evi- 
dence. 

So  much  of  the  charge  as  was  excepted  to 
was  correct  in  the  abstract  and  applicable  to 
the  evidence,  and  the  criticisms  upon  it  furnish 
no  ground  for  a  new  trial 

8.  Appeal  and  Ebbob  (§  979*) —Review — 
DisGBETiON  or  Tbial  Coubt— RErusAL  or 
New  Tbial. 

Though  conflicting,  the  evidence  was  suffi- 
cient to  support  the  verdict,  and  the  discretion 
of  the  trial  judge  in  refusing  a  new  trial  will 
not  be  disturbed.  * 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {§  3871-3873;  Dec  Dig.  { 
979.*] 

Error  from  Superior  Court,  Clarke  Coun- 
ty; C.  H.  Brand,  Judge. 

Action  by  H.  S.  Bales  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Max  Michael  and  Jno.  J.  Strickland,  for 
plaintiff  in  error.  E.  K.  Lumpkin  and  S.  C. 
Upson,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  HILL,  J.,  not 
presiding.  * 


(187  Ga.  666) 

A.  B.  SBIALL  CO.  t.  LIBERTY  MILLS. 
(Supreme  Court  of  Georgia.     Fe6.  15,  1912.) 

(8yUdbu%  hy  the  Court.) 

1.  Saubs  (K  369,  377*)— Frauds,  Statute  of 
(I  158*)— Remedies  of  Seixeb— Damages— 
Modification  of  Contract. 

A  contract  for  the  sale  of  a  ^Ten  number 
of  barrels  of  flour,  to  be  shipped  in  the  future 
on  orders  furnished  by  the  buyer,  stated  that 
it  was  "subject  to  the  terms  and  conditions 
printed  on  the  back  hereof,  which  are  hereby 
agreed  to,"  and  among  such  terms  and  condi- 
tu>ns  were. that  "failure  to  order  flour  out  on 
demand  of  shipping  instructions  at  expiration 
of  the  maximum  90-day  period,  or  to  pay 
accrued  carrying  charges  on  demand,  gives 
seller  the  right  to  cancel  contract,  or  resell 
the  goods  for  buyer*s  account,"  and  failure  of 
seller  "to  ship  within  the  maximum  90-day 
limit  entitles  the  buyer  to  cancel  the  contract 
or  buy  a  similar  quantity  and  grade  of  goods 
for  seller's  account."  Held  that,  upon  fail- 
ure of  the  buyer  to  comply  with  the  contract 
in  respect  to  the  matter  above  indicated,  the 
seller,  without  a  resale,  had  the  right  at  his 
option  to  sue  for  the  difference  between  the 
contract  price  and  the  market  value  at  the 
time  and  place  of  delivery  (Civil  Code  1910. 
§  4131);   the  contract  not  expressly  stipulating 


or  necessarily  implying  that  the  remedies  given 
therein  to  the  seller  were  to  be  exclusive.  In 
this  connection,  see  Leonard  v.  House,  15  €ra. 
473;  Seymour  v.  Cobb,  43  6a.  525:  Adams  t. 
Haigler,  123  Oa.  659,  51  S.  B.  638. 

(a)  In  a  suit  by  the  seller  against  the  pur- 
chaser for  a  breach  of  contract  of  the  char- 
acter indicated  by  the  preceding  note,  where  the 
damages  for  his  failure  and  refusal  to  order 
shipment  of  a  given  number  of  barrels  of  flour 
were  laid  as  the  difference  between  the  agreed 
price  and  the  market  value  at  the  time  and 
place  for  delivery,  the  petition  was  not  de- 
murrable because  it  also  alleged  that  the  seller 
shipped  to  the  buyer  at  the  place  of  delivery, 
on  a  given  date  within  the  time  which  the  buy- 
er was  to  order  shipment  of  the  same,  a  stat- 
ed number  of  barrels  of  flour,  which  he  had 
refused  to  order  shipped,  which  specified  num- 
ber of  barrels  the  buyer  declined  to  accept,  and 
thereupon  the  seller  sold  the  same  in  that 
market  at  the  highest  and  best  price  obtain- 
able, and  that  the  difference  in  the  price  so  ob- 
tained and  the  contract  price  was  the  same  as 
what  was  alleged  to  be  the  difference  between 
the  contract  price  and  the  market  value  at  the 
time  and  place  of  delivery  of  the  flour  which 
buver  had  failed  and  refused  to  order  shipped. 

(b)  Where  the  contract  stipulated  that  the 
buyer  was  to  order  shipment  of  the  flour  with- 
in a  specified  time,  and  in  an  action  by  the 
seller  against  him  for  its  breach  the  petition  al- 
leged that  additional  time  was  granted  the 
buyer  upon  his  requests,  it  will  not  be  assumed 
that  such  requests  were  oral,  and  therefore  in- 
effective to  change  or  modify  the  written  con- 
tract, which  under  the  statute  of  frauds  was 
required  to  be  in  writing.  We  do  not  mean  to 
hold,  however,  that,  if  the  buyer  procured  de- 
lay in  the  performance  of  the  contract  by  parol 
requests  he  could  take  advantage  of  that  fact, 
whether  the  agreement  for  dela^  amounted  to 
a  binding  contract  or  not.  See,  m  this  connec- 
tion. Mendel  v.  Miller,  126  Ga.  834  (2),  56  S.  E. 
88,  7  L.  R.  A.  (N.  SO  1184;  Hardwood  Lum- 
ber Co.  V.  Adams,  134  Ga.  821  (6),  68  S.  E. 
725,  32  L.  R.  A.  (N.  S.)  192. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  %%  369,^77;*  Frauds,  Statute  of,  Dec  Dig. 
§  158.*] 

2.  Sufficiency    of    PBimow  —  Statute    of 
Fbauds. 

The  allegations  of  the  petition  as  amended 
sufficiently  explained  the  meaning  of  all  the 
material  portions  of  the  contracts,  in  order  to 
allow  such  meaning  to  be  proved  by  competent 
aliunde  evidence,  and  the  petition  was  not  de- 
murrable on  the  ground  that  the  contracts  were 
obnoxious  to  the  statute  of  frauds.  Happ  n 
Hunter  Co.,  186  Ga.  671,  71  S.  E.  1099. 

3.  Demxtbber  to  Petition  Ovebbulbd. 

The  rulings  above  announced  dispose  of 
the  controlling  questions  raised  by  demurrer  to 
the  petition.  Other  points  presented  by  various 
grounds  of  demurrer  were  without  merit,  and 
it  is  not  necessary  to  specifically  deal  with 
them. 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  the  Liberty  Mills  against  the 
A.  B.  Small  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

Robt  P.  Jones  and  Hardeman,  Jones,  Cal- 
laway &  Johnston,  for  plaintiff  in  error. 
Harris  &  Harris,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  HILU  J.,  not  pre- 
siding. 
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<137  Ga.  573) 

LOUISVILLB  &  N.  K.  CO.  v.  BAMSEY  et  al. 
(Supreme  Court  of  Georgia.     Feb.  16,  1912.) 

(SyUahu9  hy  the  Court,) 

"L  Appeal  and  Euros  (§  1194*)— Disposition 
OF  Cause— Construction  of  Judgment.  * 
Where  error  was  assigned  on  the  overrul- 
ing of  a  demurrer,  the  refusal  to  grant  a  non- 
suit, and  the  overruling  of  a  motion  for  a  new 
trial,  and  this  court  passed  upon  the  various 
questions  raised,  and  entered  a  judgment  that 
"the  judgment  of  the  court  below  be  reversed 
because  the  court  erred  in  refusing  to  grant  a  new 
trial,"  the  effect  of  making  such  judgment  of 
the  Supreme  Court  the  judgment  of  the  lower 
court  would  not  be  to  put  the  case  out  of  court 
as  on  a  nonsuit,  but  to  leave  it  to  stand  for  a 
new  triaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  1194.*] 

2.  Appeal  and  Error  (§  1201*)— Disposition 
OF  Cause— Remittitur  of  Cause  — Amend- 
ment of  Proceedings. 

Under  the  ruling  in  Holcombe  v.  Bichmond 
&  Danville  B.  Co.,  78  Ga.  776,  3  S.  E.  755 
(which  has  not  since  been  modified  or  revers- 
ed), where  certain  persons,  claiming  to  own 
land,  brought  suit  against  a  railroad  company 
for  the  purpose  of  recovering  on  account  of 
damage  alleged  to  have  resulted  to  the  land 
from  the  erection  by  the  defendant  of  a  bridge 
across  a  stream,  and  where  it  appeared  that 
the  legal  title  was  in  another  at  the  time  when 
the  action  was  commenced^  though  he  had  made 
a  conveyance  to  the  plaintiffs  pending  the  case, 
and  this  court  held  that  the  plaintiffs  therefore 
could  not  recover,  and  granted  a  new  trial,  it 
was  not  error  to  allow  an  amendment  to  the 
petition,  adding  the  name  of  the  person  who 
appeared  to  hold  the  legal  title  when  the  action 
was  be^nui»  suing  for  the  nse  of  the  original 
plaintifits. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  1201.^] 

Error  from  Superior  Court,  Murray  Coun- 
ty;   A.  W.  Flte,  Judge. 

Action  by  Earl  Bamsey  and  others  against 
the  Louisville  &  Nashville  Bailroad  Compa- 
ny. Judgment  for  plaintiffs,  and  defend- 
ant brings  error.     Affirmed,  with  directions. 

Bamsey  and  others  brought  suit  against 
the  Louisville  &  NasbvUle  Bailroad  Comi)a- 
ny  to  recover  damages  alleged  to  have  re- 
sulted by  reason  of  the  construction  of  a 
bridge  across  a  stream,  causing  water  to  be 
backed  on  a  part  of  the  land,  and  also  caus- 
ing soil  to  be  washed  away  from  a  part  of 
tt  A  demurrer  was  overruled.  On  the  trial 
a  motion  for  nonsuit  was  overruled,  and  the 
defendant  filed  exceptions  pendente  lite.  A 
verdict  was  rendered  in  favor  of  the  plain- 
tiffs, and  the  defendant  moved  for  a  new 
trial.  This  court  affirmed  the  ruling  on 
the  demurrer,  but  for  other  reasons  reversed 
the  Judgment  of  the  trial  court  The  re- 
mittitur transmitted  to  the  court  below  recit- 
ed that:  "It  Is  considered  and  adjudged 
that  the  Judgment  of  the  court  below  be  re- 
versed because  the  court  erred  in  refusing 
to  grant  a  new  trial."  At  the  succeeding 
term  of  the  superior  court  a  Judgment  was 
entered,  making  the  Judgment  of  the  Su- 
preme Court  the  Judgment  of  the  superior 


court.  Immediately  thereafter  counsel  for 
the  plaintiffs  announced  to  the  court  that 
they  wished  to  amend  the  declaration  by 
adding  a  named  person,  claiming  to  hold  the 
legal  title  when  the  suit  was  brought,  as 
plaintiff,  suing  for  the  use  of  the  originally 
named  plaintiffs.  Objection  was  made  to 
this,  on  the  ground  that  there  was  no  case 
in  court,  as  the  entry  of  the  Judgment  on 
the  remittitur  operated  as  a  grant  of  a  non- 
suit, and  also  on  the  ground  that  the  amend- 
ment added  a  new  party  and  a  new  and  dis- 
tinct cause  of  action.  Thereupon  the  plain- 
tiffs' counsel  made  an  oral  motion  to  vacate 
the  order,  which  had  been  signed,  but  not 
entered  on  the  minutes,  making  the  Judgment 
of  the  Supreme  Court  the  Judgment  of  the 
superior  court.  The  court  granted  thfe  mo- 
tion, and  passed  an  order  making  the  per- 
son named  as  holding  the  legal  title  to  the 
land  a  party  plaintiff,  suing  for  the  use  of 
the  plaintiffs  already  named.  Counsel  for 
the  defendant  moved  the  court  to  enter  a 
Judgment  upon  the  remittitur  from  the  Su- 
preme Court,  making  its  Judgment  that  of 
the  superior  court,  and  that  a  nonsuit  be 
entered.  The  presiding  Judge  refused  to  en- 
ter a  nonsuit,  holding  that  the  case  had  not 
been  finally  disposed  of,  and  assigned  It  for 
trial  at  the  succeeding  term  of  court  The 
defendant  excepted. 

C.  N.  King  and  D.  W.  Blair,  for  plaintiff 
in  error.  Maddox,  McCamy  &  Shumate, 
W.  W.  Sampler,  and  W.  B.  Mann,  for  de- 
fendants in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  1.  Bamsey  and  others  brought 
suit  against  the  Louisville  &  Nashville  Bail- 
road Company  to  recover  damages  to  land 
arising  from  the  construction  of  a  bridge 
across  a  stream.  On  the  trial  plaintiffs  ob- 
tained a  verdict  The  defendant  excepted 
to  the  overruling  of  a  demurrer,  to  the  re- 
fusal to  grant  a  nonsuit,  and  to  the  over* 
ruling  of  a  motion  for  a  new  trial.  In  this 
court  the  Judgment  of  the  court  below  was 
reversed.  184  Ga.  107,  67  8.  B.  652.  The 
decision  dealt  with  the  different  rulings. 
While  doubtless  this  court  might  have  given 
direction  that  the  citse  be  entered  nonsuited, 
had  it  seen  proper  to  do  so,  such  was  not 
the  Judgment  rendered.  The  admission  of 
evidence  and  charges  complained  of  in  the 
motion  for  a  new  trial  were  dealt  with  in 
connection  with  the  question  whether  the 
plaintiffs  made  oat  a  prima  fade  case;  and, 
upon  the  whole  case,  the  Judgment  entered, 
as  shown  by  the  remittitur,  was  that  the 
Judgment  of  the  court  below  be  reversed, 
because  the  court  erred  In  refusing  to  grant 
a  new  trial.  The  making  of  such  Judgment 
the  Judgment  of  the  court  below  did  not  op- 
erate to  nonsuit  the  case,  or  finally  dispose 
of  It,  but  to  grant  a  new  .trial.  It  was  ac- 
cordingly not  error  for  the  presiding  Judge 
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to  refuse  to  enter  a  Judgment  of  nonsuit  or 
dismissal,  upon  motion.  The  remittitur  from 
this  court  should  have  been  made  the  Judg- 
ment of  the  trial  court,  and  the  order  for 
that  purpose  should  not  have  been  revoked. 
But  so  doing  did  not  have  the  effect  claimed 
for  it  by  counsel  for  the  plaintiff  in  error. 

[2]  2.  The  action  was  originally  brought  in 
che  name  of  Ramsey  and  others.  It  appear- 
ed that  they  relied  on  a  parol  gift,  and  also 
on  a  deed  from  one  Harlan,  but  that  such 
deed  was  made  after  the  suit  was  brought 
This  court  held  that  it  was  improperly  ad- 
mitted in  evidence,  as  was  also  certain  evi- 
dence tending  to  attach  to  a  deed  absolute 
on  its  face  an  express  trust  in  land.  When 
the  cajse  was  returned  to  the  superior  court, 
a  motion  was  made  to  amend  the  petition 
by  Inserting  the  name  of  Harlan  as  plaintiff, 
suing  for  the  use  of  the  original  plaintiffs. 
To  this  objection  was  made,  on  the  ground 
that  it  added  a  new  party  and  a  new  and 
distin6t  cause  of  action.  The  objection  was 
overruled,  and  the  amendment  allowed.  It 
was  urged  in  this  court  that  section  5689  of 
the  Civil  Code  of  1910,  which  declares: 
"When  it  becomes  necessary  for  the  purpose 
of  enforcing  the  rights  of  such  plaintiff,  he 
may  amend  by  substituting  the  name  of  an- 
other person  in  his  stead,  suing  for  his  use" — 
applied  to  cases  in  which  persons  having 
equitable  rights  might  enforce  them  in  the 
name  of  the  holder  of  the  legal  title;  that, 
in  general,  there  is  no  equity  In  damages 
arising  from  a  tort;  and  that  this  section 
is  not  applicable  to  the  case  in  hand.  As  an 
original  proposition,  there  might  appear  to 
be  some  force  in  the  argument  "An  action 
for  a  tort  must,  in  general,  be  brought  in  the 
name  of  the  person  whose  legal  right  has 
been  affected,  and  who  was  legally  Interested 
in  the  property  at  the  time  the  injury  there- 
to was  conunitted."  CivU  Code  1910,  S  5517. 
"A  right  of  action  is  not  assignable  if  it 
does  not  involve,  directly  or  Indirectly,  a 
right  of  property;  hence  a  right  of  action  for 
personal  torts,  or  for  injuries  arising  from 
fraud  to  the  assignor,  cannot  be  assigned.'' 
This  section  was  codified  from  a  statement 
in  the  opinion  in  Central  Railroad  &  Bank- 
ing Co.  V.  Brunswii^  &  Western  Bailroad 
Co.,  87  Oa.  886»  18  S.  B.  520,  where  one 
railroad  company  sued  another  for  damages 
arising  from  a  collision,  and  not  only  sought 
to  recover  damages  done  to  it  but  also  to 
sue  for  the  use  of  its  engineer,  who  had  been 
hurt  it  is  unnecessary  to  discuss  the  ex- 
act meaning  of  the  words,  '*lf  it  does  not 
involve,  directly  or  indirectly,  a  right  of 
property."  But  the  Code  section  first  above 
quoted,  allowing  the  petition  to  be  amended 
by  tubetituting  the  name  of  another  person, 
instead  of  the  original  plaintiff,  suing  for 
his  use,  when  it  becomes  necessary  for  the 
purpose  of  enforcing  his  rights,  has  been 
directly   considered   in    Holcombe   v.    Rlch- 


f  mond  &  Danville  B.  Co.,  78  Ga.  776,  8  S. 
B.  755.  In  that  case  an  Insurance  company 
brought  suit  against  a  railroad  company, 
alleging  that  certain  wood  belonging  to 
Holcombe  had  been  destroyed  through  the 
negligence  of  the  defendant;  that  the  plain- 
tiff had  insured  Holcombe  against  loss,  and 
had  paid  the  insurance;  and  it  thereupon 
sought  to  recover  from  the  railroad  compa- 
ny the  amount  so  paid.  It  was  held  that  the 
petition,  as  originally  brought  was  demur- 
rable, but  that  the  presiding  Judge  properly 
allowed  an  amendment  adding  the  name  of 
Holcombe  as  plaintiff,  suing  for  the  use  of 
the  insurance  company. 

We  are  not  now  discussing  the  question 
of  the  right  of  an  insurer  who  is  liable 
for  the  loss  of  property  under  certain  cir- 
cumstances, to  recover  in  the  name  of  the 
insured,  for  his  use,  against  one  negligently 
destroying  the  property.  The  point  under 
consideration  is  as  to  amending  a  petition 
by  adding  the  name  of  the  person  having  the 
legal  title  to  the  property,  suing  for  the 
use  of  the  original  plaintiffs.  As  to  this 
point  we  think  the  ruling  as  to  the  case  cit- 
ed is  controlling  on  that  now  before  us.  It 
has  not  been  reviewed  and  reversed  or  modi- 
fied. In  connection  with  the  general  subject 
see  Mitchell  v.  Georgia  ds  Ala.  By.,  Ill  Ga. 
760,  771,  86  S.  B.  971,  51  L.  B.  A.  622;  Wil- 
lis V.  Burch,  116  Ga.  874,  42  S.  E.  718;  Mc- 
Elmurray  v.  Harris,  117  Ga.  919,  43  S.  B. 
987;  McEachem  &  Co.  v.  Bdmundson,  122 
Ga.  80,  49  S.  E.  798;  88  Cyc.  463;  15  Bnc. 
PI.  &  Pr.  487  et  seq. 

Direction  is  given  that  the  remittitur  be 
entered. 

Judgment  affirmed,  with  direction.  All  the 
Justices  concur,  except  HILL^  J^  not  presid- 
ing. 

CUT  Oa.  665> 

ROGERS  et  al.  v.  GREAT  SOUTHERN  AC- 
CIDENT &  FIDELITY  CO.  et  aL 

(Supreme  Court  of  Georgia.    Feb.  16,  1912.) 
(Syllabui  by  the  Court.) 

COBPOBATIONS  (|  80*)^LlABILITIX8— AOHONS 

—Pleading. 

Under  the  allegations  of  the  petition,  the 
plaintiffs  are  not  entitled  to  the  relief  prayed. 

[Ed.  Note.— For  *  other  cases,  see  Corpora* 
tions,  Dec.  Dig.  {  80.*] 

Error  from  Superior  Court,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Action  by  R.  L.  Rogers  and  another  against 
the  Great  Southern  Accident  &  Fidelity  Com- 
pany and  others.  Judgment  for  defendants, 
and  plaintiffs  bring  error.     Affirmed. 

R.  L.  Rogers,  T.  A.  Maynard,  and  A.  A. 
Camp,  suing  for  themselves  and  others  sim- 
ilarly situated,  brought  their  petition  against 
the  Great  Southern  Accident  &  Fidelity  Com- 
pany, R.  H.  Cantrell,  W.  G.  Chipley,  J.  R. 


•For  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indeses 
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Duvall,  Ed.  S.  Moore,  and  H.  H.  Bass,  al- 
leging as  follows : 

In  the  early  part  of  1909  Gantrell  and 
Chipley  conceived  the  scheme  of  promoting 
and  subsequently  organizing  the  Great  South- 
ern Accident  &  Fidelity  Compaay,  ostensibly 
to  engage  in  the  business  of  casualty  and 
fidelity  insurance,  but  really  for  the  purpose 
of  defrauding  such  of  the  public  as  could 
be  induced  to  subscribe  for  the  stock  of  the 
proposed  corporation.  About  March  1,  1909, 
Cantrelly  Chipley,  and  their  associates,  in- 
cluding Duvall,  procured  from  the  Secreta- 
ry of  State  of  Georgia  a  certificate  of  incor- 
poration for  the  insurance  company,  author- 
izing it  to  do  an  insurance  business,  and  pro- 
viding that  the  capital  stock  of  the  company 
should  be  $500,000,  divided  into  shares  of 
$100  each.  Petitioners  are  informed  and 
believe  that  Cantrell  and  Chipley,  through  a 
fraudulent  arrangement  with  the  other  incor- 
porators of  the  company,  took  entire  charge 
of  promoting  the  organization  of  the  com- 
pany, by  inducing  subscriptions  to  the  capital 
stock,  collecting  the  subscriptions,  and  ap- 
propriating to  themselves  an  enormous  part 
of  the  collections;  and  after  their  efforts 
In  this  direction  were  exhausted,  and  they 
had  looted  the  fund  collected  as  flar  as  possi- 
ble, having  a  fictitious  organization  of  the 
company,  they  abandoned  the  company.  It 
was  never  the  intention  of  Cantrell  and  Chip- 
ley  to  raise  the  entire  capital  of  the  com- 
pany, nor  to  legitimately  organize  the  com- 
pany and  prosecute  the  business  for  the  con- 
duct of  which  the  company  was  incorporat- 
ed; but  their  purpose  was  to  realize  for 
themselves  an  enormous  sum  of  money  by 
persuading  people  to  invest  in  the  stock  of 
the  proposed  corporation,  by  falsely  repre- 
senting that  men  of  large  experience  and 
national  reputation  as  insurance  men  were 
to  be  identified  with  the  company  and  have 
control  of  its  affairs,  that  the  company  would 
begin  business  with  a  capital  stock  of  $500,- 
000  and  a  surplus  of  equal  amount,  that  the 
stock  would  ultimately  have  an  actual  value 
of  2  for  1,  that  the  field  of  operation  was 
broad  and  ample,  and  that  the  profits  of  the 
company  would  be  enormous  from  the  be- 
ginning and  the  value  of  the  stock  would 
rapidly  enhance.  By  false  representations  of 
this  character,  Cantrell  and  Chipley  contem- 
plated collecting  a  very  large  sum  of  money, 
deducting  therefrom  45  per  cent,  or  other 
large  percentage,  for  themselves,  paying  such 
moneys  as  might  be  left  to  the  provisional 
officers  of  the  company,  and  leaving  the  com- 
pany to  its  fate  in  the  hands  of  incompetent 
and  irresponsible  men.  Upon  procuring  a 
certificate  of  incorporation  from  the  Secre- 
tary of  State,  Cantrell  and  Chipley  proceeded 
to  canvass,  by  themselves  and  other  men  em- 
ployed by  them,  for  the  sale  of  the  stock  of 
the  proposed  company.  In  every  Instance 
they  made  false  statements  to  induce  sub- 
scriptions to  the  stock,  painting  the  situation 
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in  such  glowing  terms  that  within  the  space 
of  a  few  months  they  procured  many  sub- 
scriptions, selling  each  sliare  for  $200;  al- 
though their  par  value  was  only  $100,  and 
representing  that  $100  for  each  share  -was 
to  go  to  the  capital  account  of  the  company 
and  $100  to  the  surplus  account.  In  this 
way  they  collected  $325,000,  representing 
$162,500  capital  stock  of  the  company.  In 
nearly  every  instance  a  note  was  taken  for 
the  amount  of  the  subscription,  payable  12 
months  after  date,  to  the  subscriber's  order, 
which  note  was  placed  at  the  subscriber's 
home  bank,  who  was  given  a  bonus  of  from 
10  to  12  per  cent  It  was  represented  that 
the  fund  realized  In  any  particular  town 
would  be  left  at  the  home  bank,  according 
to  the  plan  adopted.  In  each  case  the  bank, 
upon  taking  the  note,  issued  its  deposit  slip 
in  favor  of  the  Great  Southern  Accid^it  & 
Fidelity  Company,  showing  the  amount  of 
credit  in  the  bank.  The  deposit  slip  was 
then  sold  at  a  considerable  discount  Out 
of  the  cash  realized  in  this  way  Cantrell  and 
Chipley  appropriated  to  themselves  46  per 
cent,  or  other  large  percwtage. 

Petitioners  were  ofi3cers  of  the  Winder  Cot- 
ton Mills,  and  they  subscribed  to  the  stock 
of  the  proposed  corporation  under  the  per- 
suasion of  one  Jackson,  agent  and  represent- 
ative of  Cantrell  and  Chipley.  Among  the 
other  false  and  fraudulent  representations 
made  to  them  in  order  to  induce  their  sub- 
scription, it  was  promised  to  them  by  Jack- 
son that  the  insurance  comimny  would  im- 
mediately lend  to  the  Winder  Cotton  Mills 
the  sum  of  $35,000  at  6  -per  cent  interest 
taking  bonds  of  the  mills  as  security.  The 
mill  was  in  need  of  a  considerable  sum,  and 
had  it  not  been  for  the  representation  of 
Cantrell  and  Chipley,  through  their  agent 
Jackson,  that  the  insurance  company  would 
make  the  loan,  petitioners  never  would  have 
subscribed  for  the  stock.  This  promise  was 
a  large  inducement,  and  was  falsely  made, 
and  it  was  never  intended  that  the  same 
should  be  carried  out  or  performed,  and 
in  fact  the  insurance  company  refused  to 
make  such  loan.  Eiach  of  petitioners  sub- 
scribed for  five  shares  of  the  capital  stock, 
executing  a  12  months  note  for  $1,000,  pay- 
able to  his  own  order,  indorsing  the  same, 
and  the  notes  were  deposited  in  the  Winder 
Banking  Company;  the  bank  receiving  a 
bonus  and  issuing  Its  time  deposit  slips  upon 
the  plan  above  referred  to.  Each  of  the  peti- 
tioners was  issued  his  certificate  of  stock  for 
five  shares,  par  value  $100.  The  additional 
$500  was  to  go  to  surplus  account  of  the 
company. 

Afterwards,  in  the  fall  of  1909,  as  petition- 
ers are  advised  and  believe,  a  fictitious  or- 
ganization of  the  company  was  had  in  the 
office  of  the  company  In  Atlanta,  Ga.  The 
required  capital  stock  of  the  company  had 
not  been  subscribed,  and  those  who  had  sub-  * 
scribed  were  not  notified  of  the  proposed 
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meeting.  The  entire  capital  stock  of  the 
company  was  voted  by  Gantrell  and  Chlpley 
and  by  J.  H.  Dean,  who  was  previously  rep- 
resented to  be  president  of  the  company,  al- 
though the  company  had  never  been  duly 
organized  so  far  as  petitioners  are  informed, 
and  who  was  in  fact .  a  mere  figurehead, 
without  real  interest  in  the  company.  At 
this  meeting  Dean  was  deposed  as  president 
and  Gantrell  elected  in  his  stead.  There- 
after there  was  an  attempt  to  organize  the 
company,  although  the  required  capital  stock 
had  never  been  subscribed.  At  the  stock- 
holders' meeting  at  which  this  organization 
was  attempted,  H.  H.  Bass  was  elected  pres- 
ident and  J.  R.  Duvall  secretary,  as  peti- 
tioners are  informed.  The  company  obtain- 
ed a  license  to  do  business  in  February,  1910. 
It  has  practically  done  no  business.  It  was 
really  never  contemplated  by  Gantrell  and. 
Ohipley  and  their  associates  that  the  com- 
pany would  ever  be  organized  in  good  faith, 
or  in  good  faith  engage  in  business.  Since 
obtaining  the  license  to  do  business  above 
referred  to,  the  company  has  been  paying  out 
large  salaries  to  Its  various  officers,  as  to 
the  amounts  of  which  the  plaintiffs  are  not 
advised.  They  are  informed  that  Ed.  S. 
Moore,  as  manager  of  the  company,  is  draw- 
ing an  annual  salary  of  $10,000,  and  that 
Renfroe  Jackson,  as  special  agent,  is  paid 
$250  per  month  and  all  expenses.  There 
are  a  number  of  other  salaries  paid,  as  peti- 
tioners are  informed,  all  of  which  are  out 
of  proportion  to  the  amount  of  business  done 
by  the  company.  The  company  is  doing  very 
little  business,  the  expenses  are  heavy,  and 
such  assets  as  the  company  has  are  being 
rapidly  impaired  and  wasted,  and  they  will 
soon  be  exhausted  and  the  company  entirely 
wrecked,  unless  the  assets  of  the  company 
are  seized  by  the  court,  conserved,  and  ad- 
ministered for*  the  benefit  of  those  entitled. 
Neither  Gantrell  nor  Ghipley  is. now  inter- 
ested in  the  company.  None  of  the  officers 
of  the  company  are  experienced  and  com- 
petent men  to  conduct  the  business  of  such 
a  company.  Not  only  are  its  assets  being 
wasted,  as  before  indicated,  but  the  com- 
pany is  carrying  on  business  without  being 
properly  and  legally  organized;  and  Bass, 
Moore,  and  Duvall  are  unauthorized  to  con- 
duct the  affairs  of  the  compaily  or  receive 
or  pay  out  the  funds  thereof. 

As  an  instance  of  the  reckless  manner  in 
which  the  company  Is  being  managed,  it  is 
alleged  that  the  defendants  settled  with  a 
subscriber,  who  claimed  that  he  had  been 
defrauded,  by  refunding  his  money  and  pay- 
ing a  large  sum,  amounting  to  about  $1,000, 
as  fees  to  the  attorneys  in  the  case  brought 
by  him.  They  also  refunded  to  another  sub- 
scriber his  money  paid  on  stock  subscrip- 
tion. Petitioners  are  informed  that  a  large 
percentage  of  those  Induced  to  subscribe  are 
claiming  that  their  subscriptions  were  given 
under  false  and  fraudulent  representations, 
and  a  number  of  the  subscribers  have  brought 


ordinary  suits  against  the  company  for  the 
money  paid  by  them  to  Gantrell  and  Ghip- 
ley for  the  company.  "Under  the  circum- 
stances aforesaid,  petitioners  are  not  Indeed 
stockholders  of  said  company,  and  tbey  here 
and  now  repudiate  as  void  their  subscriptions 
to  the  stock  of  said  company,  being  induced 
as  aforesaid  by  false  and  fraudulent  repre- 
sentations and  promises.  Most  of  the  other 
perspns  who  were  induced  to  subscribe  to 
the  stock  of  said  company  are  claiming  that 
their  stock  subscriptions  are  likewise  void* 
and  that  they  are  credltdrs  of  the  company, 
and  not  stockholders;  and  upon  information 
and  belief  petitioners  aver  that  such  is  the 
fact,  and  that  said  company  is  th^efore  in- 
solvent, its  assets  having  been  so  largely 
looted,  wasted,  and  dissipated  as  to  leave 
the  company  without  sufficient  money  to  re- 
deem such  fraudulently  induced  subscrip- 
tions." Petitioners  are  informed  that  a 
large  number  of  the  notes  given  by  sub- 
scribers to  the  stock  tor  payment  of  their 
subscriptions  have  been  and  wUl  be  re- 
pudiated, and  that  the  subscribers  will  not 
pay  the  same,  claiming  them  to  be  void,  be- 
cause procured  by  fraud,  all  of  which  notes 
must  be  paid  to  the  banks  holding  them  by 
the  company.  Petitioners  are  informed  that 
Gantrell  and  Ghipley  have  now  considerable 
property,  purchased  with  the  money  illegal- 
ly and  fraudulently  taken  by  them  from  sub- 
scribers to  the  stock  of  the  company;  but 
petitioners  are  not  able  to  locate  and  de- 
scribe these  properties. 

They  pray  that  the  defendants  be  enjoined 
from  disposing  of  any  of  the  assets  or  funds 
in  their  hands,  belonging  to  the  company  or 
purchased  with  money  put  into  the  company 
by  petitioners  or  others  in  like  position,  or 
in  any  way  disturbing  or  changing  the  pres- 
ent status  of  the  assets  or  the  affairs  of  the 
corporation,  or  attempting  to  prosecute  the 
business  in  the  corporation's  name;  that 
Gantrell  and  Ghipley  be  especially  restrained 
from  disposing  of  any  of  their  properties  in 
which  they  have  invested  the  money  Ulegally 
procured  by  them  of  petitioners  and  others 
in  like  situation,  on  subscriptions  to  the 
stock  of  the  company;  that  a  receiver  be  ap- 
pointed to  take  charge  of  all  the  property  of 
the  various  defendants;  that  Gantrell  and 
Ghipley  be  required  to  account  to  the  receiver 
for  all  moneys  illegaUy  received  by  them 
from  subscriptions  of  petitioners  and  others 
in  like  position;  and  that  Judgment  be  ren- 
dered in  favor  of  the  receiver  against  Gant- 
rell and  Ghipley  for  the  sum  of  money  found 
to  be  due  by  them  by  such  accounting. 

The  defendants  filed  their  several  demur- 
rers, both  general  and  special,  upon  numer- 
ous grounds,  asserting,  inter  alia,  that  no 
cause  of  action  is  set  out  against  any  of  the 
defendants;  that  the  allegations  with  refer- 
ence to  the  fraud  of  Gantrell  and  Ghipley  in 
no  wise  affected  the  corporation;  that  no 
specific  acts  of  fraud  were  charged;  that  the 
plaintiffs,   having  paid  no   money   for  the 
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stock,  and  having  repudiated  tbe  notes  given 
therefor,  were  neither  creditors  nor  stock- 
holders, and  had  no  Interest  whatever  In 
the  company;  that  there  was  a  misjoinder  of 
parties;  and  that  the  plaintiifis,  if  they  were 
stockholders,  were  estopped  from  attaching 
the  validity  of  the  organization  of  the  com- 
pany, as  it  had  complied  with  the  laws  with 
reference  to  the  organization  of  insurance 
companies,  and  had  been  recognized  by  the 
state  and  given  a  license  to  do  business  as 
an  insurance  company. 

The  petition  was  dismissed  on  general  de- 
murrer, and  the  plaintiffs  excepted. 

Anderson,  Felder,  Rountree  &  Wilson,  fdr 
plaintiffs  in  error.  Robt.  P.  Jones,  E.  P.  Up- 
shaw,  Tye,  Peeples  &  Jordan,  and  Jno.  L. 
Hopkins  &  Sons,  for  defendants  In  error. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  HILL^  J.,  not  presid- 
ing. 

(187  0&.  679) 

PURYEAR  V.  FARMERS'  MUT.  INS.  ASS'N. 

(Supreme  Gonrt  of  Georgia.     Feb.  15,  1912.) 

(8yttahu9  hf  the  Court.) 

1.  Insurance  (|  651*)— Actions  oir  Policies 
•—Admissibility  op  Evidence— By-Laws. 

In  September,  1906,  a  fire  insurance  com- 
pany, which  assessed  its  members  to  pay  losses, 
issued  a  policy  which  contained  a  clause  pro- 
viding that  the  liability  of  the  company  should 
•  cease  if  the  Insured  should  neglect  to  pay  any 
assessment  within  30  days  after  the  agent's 
notices  had  been  issued.  The  policy  declared 
that  the  company  and  the  insured  should  be 
bound  by  the  by-laws;  but  no  by-laws  were 
set  out  or  attached,  as  provided  by  tiie  act  of 
August  17,  1906  (Civil  Code  1910,  §  2471). 
Heldf  that,  on  the  trial  of  a  suit  on  the  policy, 
it  was  error  to  admit  in  evidence  a  clause  of 
the  bjr-laws  for  the  purpose  of  showing  the 
provision  as  to  the  manner  of  issuing  notioes  of 
assessments. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  (§  1673-1675;  Dec  Dig.  |  651.*] 

2.  Insubancs  (I  310*)  —  FoBFEiTUBB  —  Non- 
payment OF  Assessment— Notice. 

Where  a  policy  of  insurance  contains  a 
clause  which  works  a  forfeiture  on  failure  to 
pay  assessments  made  to  meet  losses  within 
oO  days  after  notice,  unless  there  is  something 
to  show  a  contrary  intent,  it  will  be  construed 
to  require  actual  notice;  and  the  mailing  of  a 
notice  which  is  never  received  will  not  work 
that  result. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S|  703,  761,  780,  826,  840.  904; 
Dec.  Dig.  §  310.*1 

3.  Insurance  (8  310*) —FoBrEiTUBB  — Non- 
payment OF  Assessment. 

A  provision  that  such  forfeiture  shall  re- 
sult from  a  failure  to  pay  any  assessment  with- 
in 30  days  "after  the  agent's  notices  have 
been  issued,"  in  the  absence  of  anything  fur- 
ther, will  not  be  construed  to  work  a  forfeiture 
for  failure  to  pay  an  assessment  of  which  no- 
tice was  mailed,  but  never  received. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |S  703,  761,  780,  826,  840,  904;  Dec 
Dig.  S  310.*] 


4.  INSVBANCE  (8  668*)— Actions  on  Policies 

— DiBECnON  OF  Vebdict. 

There  was  evidence  tending  to  show  these 
facts:  A  policy  was  issued  to  D.  Puryear,  and 
the  insured  later  received  by  mail  a  postal 
card  addressed  to  **C.  Y.  Per,"  containing  a  no- 
tice of  an  assessment  of  a  stated  amount; 
but  not  believing  it  to  be  intended  for  him,  and 
at  the  instance  of  the  company's  agent,  he  re- 
turned it  to  the  company  by  mail,  with  the  re- 
quest that  if  it  was  for  him,  they  should  cor- 
rect it,  and  the  statement  that  be  was  ready  to 
pay  his  assessment.  He  heard  nothing  from 
the  company,  though  its  agent  promised  to  call 
and  correct  the  matter.  Held,  that  in  a  suit 
on  the  policy  it  was  error  to  direct  a  verdict 
for  the  defendant,  although  the  company's  sec- 
retary testified  that  he  mailed  a  correct  notice  . 
after  receipt  of  the  plaintiff's  letter. 

[Ed.  Note. — For  other  cases,  se^e  Insurance, 
Cent  Dig.  ||  1732-1770;    Dec.  Dig.  f  668.*1 

(Additional  SyUahui  hy  Editorial  Staff,) 

5.  Insubancs  (S  687^)— "Fbatebnal  Benefi- 
CL&BY  Obdeb.^' 

A  fire  insurance  company  operating  on  the 
assessment  plan  is  not  a  "fraternal  beneficiary 
order."  within  Civ.  Code  1910,  §§  2866-2877. 
relating  to  such  orders. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  {  1824;    Dec.  Dig.  $  687.^] 

Error  from  Superior  Court,  Gordon  Coun- 
ty;   A.  W.  Fite,  Judge. 

Action  by  D.  Puryear  against  the  Farmers*  ' 
Mutual    Insurance   Association.      Judgment 
for   defendant,    and  plaintlfr   brings  error. 
Reversed. 

Maddoz,  McCamy  &  Shumate,  for  plain- 
tlflf  in  error.  J.  G.  B.  Erwin,  .Jr.,  and  J.  M. 
Neel,  for  defendant  in  error. 

liUMPEIN,  J.  A  policy  of  insurance  on 
a  house  was  issued  to  D.  Puryear  by  the 
Farmers'  Mutual  Insurance  Association ;  the 
insurer  being  a  company  operating  on  the 
assessment  plan.  In  addition  to  making 
certain  provisions  as  to  assessments,  the  pol- 
icy declared  that  both  the  association  and 
the  insured  should  be  governed  by  the  by- 
laws. After  a  loss  by  fire,  a  suit  was  filed 
by  the  insured.  On  the  trial  the  court  di- 
rected a  verdict  for  the  defendant  The 
plaintilT  moved  for  a  new  trial,  which  was 
refused,  and  he  excepted. 

[1]  1.  The  policy  of  insurance  was  dated 
September  18,  1906.  It  had  no  copy  of  by- 
laws attached  to  it  Objection  was  made  to 
the  introduction  in  evidence  of  the  by-laws 
tn  regard  to  mailing  notices  of  assessments, 
but  this  was  overruled.  The  objection  was 
well  taken,  and  should  have  been  sustained. 
The  act  of  August  17,  1906  (Civil  Code  1910, 
§  2471),  was  in  force  when  this  policy  was 
Issued.  It  declares  that  where  an  insurance 
policy  contains  a  reference  to  the  application 
for  insurance,  or  to  the  constitution,  by- 
laws, or  other  rules  of  the  company,  as  form- 
ing part  of  the  policy  or  contract,  or  hav- 
ing any  bearing  on  the  contract,  a  copy 
thereof  shall  be  contained  in  or  attached 
to  the  policy,  and  that,  if  not  so  attached, 
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such  constitution  and  by-laws  shall  not  be 
received  in  evidence  as  a  part  of  the  policy, 
or  as  an  independent  contract,  or  be  so  con- 
sidered. Johnson  v.  American  National  Life 
Ins.  Ck).,  134  Ga.  800,  68  S.  E.  731.  This 
applies  in  terms  to  "all  life  and  fire  insur- 
ance policies  issued  upon  the  life  or  prop- 
erty of  persons  within  this  state/*  whether 
issued  by  a  domestic  or  foreign  company. 
There  is  no  exception  as  to  insurance  com- 
panies operating  on  the  assessment  plan.  It 
Is  true  that  prior  to  1906  there  was  in  the 
Code  a  section  whl^h  declared  that  the 
rules  and  regulations  of  a  mutual  insurance 
company  became  a  part  of  the  policy;  and 
this  still  remains  in  the  Ck>de  of  1910  as 
section  2530.  But  It  must  be  construed  in 
harmony  with  the  act  of  1906,  now  embodied 
in  section  2471.  Similarly  section  2479, 
which  was  in  existence  prior  to  1906,  de- 
clares that  representations  in  an  application 
are  considered  as  covenanted  to  be  true. 
But,  If  not  harmonized  with  section  2471, 
it  practically  nullifies  that  section,  codified 
from  a  latter  act 

[6]  In  Pennsylvania  it  has  been  held  that 
A  somewhat  similar  statute  does  not  apply 
*  to  benefit  societies ;  but  a  different  rule  has 
been  declared  in  Kentucky.  Whichever  of 
these  decisions  may  be  the  sounder,  it  does 
not  affect  this  defendant,  which  is  not  a  fra- 
ternal beneficiary  order,  within  the  meaning 
of  the  laws  of  this  state.  CivD  Code  1910, 
S  2866  et  seq.  See,  in  this  connection,  Her- 
alds of  Liberty  ▼.  Bowen,  8  Ga.  App.  325, 
68  S.  E.  1008.  It  was  accordingly  error  to 
admit  in  evidence  the  by-laws  of  the  com- 
pany, which  were  referred  to  in  the  policy» 
but  of  which  no  copy  was  attached. 

[2]  Omitting  from  consideration  the  by- 
laws, how  stands  the  case?  The  policy  de- 
clares that  "the  insured  shall  bear. his  pro 
rata  portion  of  all  expenses  and  loss  sus- 
tained by  the  members  of  this  association." 
It  also  contains  this  clause:  "Should  this 
insured  neglect  to  pay  any  assessment  to 
meet  the  loss  of  property  of  any  member 
of  the  association,  that  at  noon  of  the  thir- 
tieth day  after  the  agent's  notices  have  been 
issued  the  liability  of  this  association  shall 
cease  imtil  such  time  as  the  insured  be  again 
restored  to  membership  in  the  association; 
but  the  treasurer  shall  collect  the  last  as^ 
sessment,  it  being  a  premium  for  past  pro- 
tection." What  was  the  effect,  standing 
alone,  of  the  provision  that  the  liability  of 
the  association  should  cease  on  the  thirtieth 
day  after  the  ageht's  notices  "have  been 
issued"?  The  ceasing  of  liability  was  pro- 
vided to  occur  without  further  action. 
Where  forfeitures  are  to  result  from  non- 
payment of  contingent  and  irregular  assess- 
ments, in  the  absence  of  any  agreement  as 
to  notice,  it  has  been  declared  that  the  law 
will  hold  that  no  liability  to  pay  the  assess- 
ment has  become  fixed  until  notice  has  been 
given*    Wright  v.  Supreme  Commandery  of 


the  Golden  Rule,  87  Ga.  426,  13  S.  E.  564, 
14  L.  R.  A.  283.  Where  notice  is  required  to 
be  given,  it  is  generally  held,  in  the  absence 
of  anything  appearing  to  the  contrary,  that 
the  notice  is  not  complete  until  it  is  received, 
and  that,  while  mailing  a  notice  duly  di- 
rected and  stamped  may  furnish  presumptive 
evidence  of  its  receipt,  it  does  not  alone 
constitute  notice.  Courtney  v.  U.  8.  Masonic 
Benefit  Association  (Iowa)  63  N.  W.  238; 
McCorkle  v,  Texas  Benevolent  Ass'n,  71 
Tex.  149,  8  S.  W.  516;  Castner  v.  Insurance 
Co.,  50  Mich.  277,  15  N.  W.  452;  Supreme 
Council  American  Legion  of  Honor  ▼•  Hass, 
116  111.  App.  587;  Preferred  Accident  Ins. 
Co.  V.  Fielding,  35  Colo.  19,  83  Pac.  1013,  9 
Ann.  Gas.  916;  8  Cooley's  Briefs  on  Ins. 
2356  (h)  et  seq.,  and  citations. 

[31  In  Wyone  Shoe  Co.  v.  Daniels  &  Co., 
136  Ga.  192,  71  S.  E.  1,  a  statute  requiring 
a  purdiaser  of  a  stock  of  goods  in  bulk  to 
notify,  "personally  or  by  registered  mail,** 
the  creditors  of  the  vendor,  5  days  before 
completing  the  purchase  or  paying  therefor, 
was  construed,  with  reference  to  its  language 
and  context,  to  be  satisfied  by  sending  the 
proper  notice  by  registered  malL  This  is 
different  from  the  present  case.  Here  the 
liability  of  the  company  was  to  cease  if  the 
insured  should  neglect  to  pay  any  assess- 
ment to  meet  the  loss  of  property  of  any 
member  within  30  days  **after  the  agent's 
notices  have  been  issued."  Unaided  by  any 
by-laws  as  to  issuance  of  notice,  what  does  • 
this  require?  The  transitive  verb  ''issue** 
sometimes  means  to  send  out  or  let  out,  and 
sometimes  to  deliver  or  give  out,  as  for  use, 
to  send  out  officially,  or  to  deliver  by  ao- 
thority.  Webster's  Dictionary ;  C^itury  Dic- 
tionary. A  county  warrant  has  been  held 
not  to  be  issued  until  it  is  actually  delivered 
to  the  person  authorized  to  receive  it  Amer- 
ickn  Bridge  Co.  v.  Wheeler,  35  Wash.  40,  76 
Pac.  534.  Where  a  provision  in  the  constitu- 
tion of  a  society  declared  that  a  member 
should  be  liable  for  dues,  etc,  for  the  month 
in  which  his  certificate  was  "issued  or  dated 
by  the  supreme  secretary,*'  it  was  held  that 
the  certificate  was  not  ''issued*'  until  it  had 
been  delivered  to  and  accepted  by  the  sub- 
scriber. Logsdon.v.  Supreme  Lodge  of  Fra- 
ternal Union  of  America,  34  Wash.  666,  76 
Paa  292.  In  Mass.  Benefit  Life  Ass*n  ▼. 
Robinson,  104  Ga.  256,  30  S.  B.  918,  42  L. 
R;  A.  261,  it  was  held  that,  "if  a  policy  of 
insurance  is  capable  of  being  construed  in 
two  ways,  that  interpretation  must  be  placed 
upon  it  which  is  most  favorable  to  the  in- 
sured." Thornton  v.  Travelers'  Ins.  Co.,  116 
Ga.  121,  126,  42  S.  E.  287,  289,  94  Am.  St 
Rep.  99.  No  mode  of  issue  is  here  pre- 
scribed. If  the  company  could  say  that  send- 
ing out  a  notice  by  mail  would  sufilce,  wheth- 
er received  or  not,  why  might  it  not  urge  the 
same  argument  if  the  notices  were  sent  out 
by  a  messenger? 

[4]  The    plaintiff   testified,   among   other 
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things,  as  follows:  His  name  was  D.  Pur- 
year.  He  found  in  his  mail  box  a  card  ad- 
dressed to  "C.  Y.  Per,"  calling  for  payment 
of  an  assessment  of  $2,  and  having  attached 
a  notice  that  unless  it  was  paid  in  30  days 
the  policy  would  be  void.  He  asked  the  post- 
master if  it  was  intended  for  him,  to  which 
the  latter  replied  thfit  he  thought  so,  and, 
if  not,  he  did  not  know  for  whom  it  was. 
Plaintiff  met  the.  agent  of  the  company  at 
the  post  office,  and  asked  him  If  th^  card 
was  Intended  for  plaintiff,  to  which  the  agent 
replied  that  he  thought  not,  and  told  him 
to  send  It  back  to  the  company,  or  a  named 
officer,  and  tell  them,  if  it  were  Intended 
for  him,  to  send  another  notice  of  assess- 
ment, and  that  he  was  ready  to  pay  the 
money.  He  did  so,  but  received  no  reply. 
The  agent  promised  several  times  to  come 
down  and  have  it  corrected,  but  the  plaintiff 
never  knew  of  his  having  come.  He  did  not 
know  the  authority  of  the  agent  It  is  un- 
necessary to  set  out  the  evidence  for  the 
defendant,  further  than  to  say  that  the  treas- 
urer of  the  company  testified  that,  after  re- 
ceiving the  letter  of  the  assured,  he  mailed 
another  notice.  The  Judge  directed  a  verdict, 
which  he  could  not  lawfully  do,  unless  the 
uncontradicted  evidence,  with  all  reasonable 
deductions  therefrom,  demanded  It  Civil 
Ck>de  IdlO,  §  5926.  It  did  not  do  so  In 
this  case. 

It  was  argued  that  if  the  first  card  or 
notice  was  insufficient,  the  policy  holder 
made  the  United  States  post  office  his  agent 
by  asking  for  a  reply  to  his  letter,  and  thus 
ran  the  risk  of  receiving  the  reply.  This  is 
not  sound.  He  did  not  ask  a  reply  by  mall. 
If  that  would  have  had  the  effect  claimed. 
The  evidence  stated  above  makes  a  very  dif- 
ferent case  from  making  a  proposition  or 
offer  by  mail. 

Judgment  reversed.  All  the  Justices  eon- 
ear,  except  HILL»  J.,  not  presiding. 


(10  Ga.  App.  680) 

WHITE  et  fJ.  V.  BROWN,  Governor. 
(No.  8,700.) 

(Court  of  Appeals  of  Georgia.    Feb.  12, 1912.) 

(Syllabus  by  the  Oouti.) 
Process  (J  31*)--Pabties  (|  69*)— Authobitt 

OF    COUBT  '  DiBECTION    TO    DlFFSBBlTT    DE- 
FENDANT—VALIDITY. 

Where  process  is  prayed  against  a  named 
person,  and  there  is  nothing  in  the  petition  to 
mdicate  an  intention  on  the  part  of  the  plain- 
tiff to  name  any  other  person  as  defendant, 
the  spit  must  be  construed  as  having  been 
broaght  only  against  the  party  named  in  the 
prayer.  In  such  a  case  the  clerk  has  no  au- 
thority to  annex  a  process  directed  to  a  differ- 
ent person,  nor  can  the  petition  be  amended  by 
striking  the  name  of  the  defendant  from  the 
prayer  and  substituting  in  his  stead  that  of 
the  person  named  in  the  process. 

[Ed.    Note. — For    other  cases,    see   Process, 
Dec.  Dig.  {  31;*   Parties,  Dec.  Dig.  {  59.*] 


Error  from  City  Court  of  Blakely;  Ia  M. 
Rambo,  Judge. 

Action  by  J.  M.  B^own,  Governor,  against 
M.  W.  White  and  others.  Judgment  for 
plaintiff,  and  defendants  petition  to  set  aside 
the  judgment,  and  ask  process  against  the 
solicitor  of  the  city  court  The  clerk  Issued 
process  against  Hoke  Smith,  Governor,  and  a 
special  appearance  was  entered  In  behalf  of 
.7.  M.  Brown,  bis  successor.  From  an  order 
dismissing  the  petition,  petitioners  bring  er- 
ror.   Affirmed. 

B.  R.  Collins,  for  plaintiffs  In  error.  W. 
G.  Park  and  Glessner  &  Park,  for  defendant 
In  error. 

POTTLE,  J.  A  judgment  absolute  upon 
the  forfeiture  of  a  criminal  recognizance  was 
entered  in  the  city  court  of  Blakely  against 
White  as  principal  and  Harris  as  surety. 
At  a  subsequent  term  they  filed  a  petition 
seeking  to  set  aside  the  judgment  absolute, 
upon  several  Irounds  mentioned  In  the  pe- 
tition. The  petition  did  not  in  Its  body  name 
any  person  as  a  party  defendant,  but  did 
allege  that  the  judgment  sought  to  be  va- 
cated was  against  the  plaintiffs  and  in  t^- 
vor  of  J.  M.  Brown,  Governor.  The  plain* 
tiffs  prayed  that  process  issue  against  the 
solicitor  of  the  dty  court  The  clerk  annex- 
ed a  process  naming  Hoke  Smith,  (Governor, 
as  defendant  and  requiring  him  to  appear 
and  plead,  and  service  was  acknowledged  by 
the  solicitor,  but  no  waiver  of  process  was 
made.  At  the  trial  term,  the  city  court  so- 
licitor entered  a  special  appearance  In  be- 
half of  "J.  M.  Brown  and  his  successor,  Hoke 
Smith,  Ck>vemor,"  and  moved  the  court  to 
quash  the  process  which  had  been  issued  by 
the  clerk,  requiring  the  Governor  to  appear 
and  answer  the  petition.  Thereupon  the 
plaintiffs  offered  an  amendment,  praying 
that  process  issue  directed  to  Hoke  Smith, 
Governor,  and  striking  the  prayer  for  pro- 
cess against  the  city  court  solicitor.  The 
court  refused  the  amendment  and  dismissed 
the  petition,  to  all  of  which  the  plalntlfb 
excepted. 

1.  This  was  not  an  effort  to  amend  a  de- 
fective process.  The  process  was  in  proper 
form.  It  is  clear,  however,  that  the  dty 
court  solicitor  was  the  party  defendant 
since  this  must  be  determined  by  the  prayer 
for  process.  No  other  person  was  named  as 
defendant  in  the  body  of  the  petition,  nor 
was  anything  therein  disclosed  to  indicate 
an  Intention  to  proceed  against  any  other 
person  as  defendant  Orr  Shoe  0>.  v.  Kim- 
brough,  99  Ga.  148,  25  S.  B.  204.  The  clerk 
was  without  authority  to  annex  a  process 
calling  upon  Governor  Smith  to  appear  and 
answer,  and  such  a  process  was  properly 
treated  as  a  nullity.  Selsel  v.  Wells,  99  Ga. 
159,  25  S.  E.  266.  The  amendment  offered 
sought  to  add  a  new  and  distinct  party,  and 
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was  properly  disallowed.  The  mere  acknowl- 
edgment of  service  by  the  solicitor  did  not 
cure  the  defect  Seisel  y.  Wells,  99  Ga.  159, 
25  S.  E.  266.  The  decision  in  Lyons  t.  Plant- 
ers' Bank,  86  6a«  485,  12  S.  E.  882,  12  L.  R. 
A.  155,  does  not,  upon  its  facts,  conflict  with 
what  is  now  ruled.  In  that  case  there  was 
no  prayer  for  process  at  all  and  the  per- 
sons named  as  defendants  appeared  and 
pleaded.  This  was  «  waiver  of  process  and 
of  a  prayer  therefor.  It  has  never  been 
held  that  a  plaintiff  can  proceed  directly 
against  one  person  as  defendant,  and  then 
by  amendment,  convert  the  action  into  one 
against  an  entirely  different  person. 
Judgment  affirmed. 


.(10  Cku  App.  S22) 

SARTORIOUS  T.  PAPER  MILLS  CO. 
(No.  3,680.) 

(Court  of  Appeals  of  Georgia.    Feb.  12,  1912.) 

(SpUahut  hy  the  Court.) 

1.  Appeabancs  (i  24*)— Effect— Waives  of 
Ibbequlabitt. 

Where  the  process  attached  to  the  petition 
was  dated  January  7,  1907,  and  required  the 
defendant  to  be  and  appear  at  the  city  court  of 
Atlanta  to  be  held  on  the  first  Monday  in  Janu- 
ary, 1908,  and  the  defendant  was  duly  served 
with  the  process  and  petition  and  appeared  in 
that  court  at  the  January  term,  190o,  and  filed 
a  plea  to  the  merits  of  the  suit,  this  was  a 
waiver  of  irregularities  of  the  proceedings; 
and  it  was  not  error  to  overrule  a  motion  to 
dismiss  the  petition,  made  one  year  after  the 
plea  was  filed,  because  of  the  mistake  in  the 
date  of  the  process.  Civil  Code  1910^  i  5551. 
The  date  of  the  process  was  immaterial,  when 
the  defendant  was  duly  served  with  the  petition 
and  process,  and  made  an  appearance  and  filed 
a  plea  at  the  term  of  the  court  at  which  the 
process  required  him  "to  be  and  appear." 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  U  118-143;   Dec  Dig.  ^  Si.*! 

2.  Bills  and  Notes  (I  487*)— Continuance 
(I  30*)— Amendment  of  Pleading— Discre- 
tion OF  Court. 

The  copy  of  the  note  sned  on,  attached  to 
the  petition,  contained  the  clause  that  it  was 
payable  "at  the  Fourth  National  Bank  of  At- 
lanta, 6a«,  for  value  received,  with  interest  aft- 
er date  until  paid  at  8  per  cent  per  annum." 
By  an  amendment  to  the  petition  this  clause 
was  stricken,  and  in  lieu  thereof  the  following 
inserted:  "At  the  Third  National  Bank  of 
Atlanta,  Gku,  for  value  received,  with  interest 
at  6  per  cent  per  annum,"  etc.  Held:  (1) 
The  amendment  was  properly  allowed.  Chap- 
man V.  Skellie,  65  Ga.  125  (1).  (2)  Overruling 
a  motion  to  continue  on  the  ground  of  surprise 
because  of  the  allowance  of  the  amendment  was 
not  an  abuse  of  discretion,  in  the  absence  of 
a  showing  that  the  movant  was  less  prepared 
to  go  to  trial.  Railway  Co.  v.  Sasser,  4  Ga. 
App.  276  (2),  61  S.  E.  605. 

[EkL  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  SI  1575-1583;  Dec  Dig.  { 
487;*  Continuance,  Cent  Dig.  M  89-112;  Dec. 
Dig.  S  30.*] 

3.  Costs  (S  260*)— On  Appeal— Damages  fob 
Delay. 

The  evidence  demanded  the  verdict  direct- 
ed, and  the  bill  of  exceptions  is  so  clearly  with- 
out merit  that  the  judgment  is  affirmed,  with  10 
per  cent  on  the  amount  of  the  judgment  as 


damages  for  delay  in  suing  out  and  prosecuting 
the  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  II  083-006;  Dec  Dig.  |  260.*] 

Error  from  City  Court  of  Atlanta;  A.  E. 
Calhoun,  Judge. 

Action  by  the  Paper  Mills  Company  against 
J.  Sartorions.  Judgment  for  plaintifT,  and 
defendant  brings  error.'    Affirmed. 

Morris  Macks,  for  plaintiff  in  error.  J. 
B.  &  Lb  F.  McClelland,  for  defendant  in  er- 
ror. 

HILL,  O.  J.  Judgment  a£9rmed,  with 
damagea 


(10  Ga.  App.  588) 
TAYLOR  T.  KNOWLES.     (No.  3,475.) 

(Court  of  Appeals  of  Georgia.    Jan.  15^  1912. 
Rehearing  Denied  Feb.  27,  1912.) 

(8ytM>u9  by  l&e  Court.) 

COICPBOMISS  AND  SETTLEMENT  ({  16*)— OPKB- 

ATioN  AND  Effect. 

The  plaintifiTs  petition  disclosing  that,  if 
he  ever  had  a  valid  cause  of  action,  it  had  been 
ended  by  an  executed  compromise,  the  court 
did  not  err  in  dismissing  it  on  demurrer. 

[Ed.  Note. — ^For  other  cases,  see  Compromise 
and  Settlement,  Dec  Dig.  {  16.*] 

Error  from  City  0)urt  of  Floyd  County; 
J.  H.  Reece,  Judge. 

Action  by  M.  A.  Taylor  against  W.  A. 
Knowles,  executor.  Judgment  for  defendant^ 
and  plaintiff  brings  error.    Affirmed. 

Henry  WaUcer,  fbr  plaintiff  in  error.  Dean 
&  Dean  and  J.  M.  Hunt,  for  defendant  in  er^ 
ror. 

POWELL^  J.    Judgment  aiDrmed. 

(10  Ga.  App.  S7S) 

MOON  T.  CITY  OF  JEFFERSON. 

(Nos.  8,416,  8,467,  8,468,  3,469.) 

(Court  of  Appeals  of  Georgia.    Feb.  24,  1912.) 

(ByUahui  hy  the  Court.) 

MUNICIPAI.    COBPOBATIONB    (S    642*)— VlOUL- 

TiON  OF  Ordinance— RsviBw—CEBTiOBAai— 

Bond. 

The  filing  of  a  bond  conditioned  for  the 
personal  appearance  of  the  defendant  to  abide 
the  final  order,  judgment,  or  sentence  of  the 
municipal  court  or  of  the  superior  court  (or 
the  filing  of  a  proper  afildavit  in  forma  pauper- 
is in  lieu  of  a  bond)  is  a  condition  precedent  to 
obtaining  the  writ  of  certiorari  in  a  case  where 
one  seeks  to  review  the  judgment  of  a  munici- 
pal court.  The  bond  must  be  approved  by  the 
clerk  of  the  municipality  under  which  the  court 
exists,  if  there  be  one,  and  it  must  be  condi- 
tioned for  the  appearance  of  the  defendant  to- 
abide  the  final  judgment  of  the  superior  court, 
as  well  as  of  the  mayor's  court,  and  a  defect  in 
either  respect  is  fatal.  Consequently  it  is  not 
error  for  a  judge  of  the  superior  court  to  re- 
fuse to  sanction  a  petition  for  certiorari  when 
it  appears  from  an  inspection  of  the  bond  ten- 
dered and  attached  to  the  petition  that  it  is 
neither  conditioned  as  required  by  law  nor  ap- 
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proved  by  the  municipal  officer  charged  by  law 
with  the  duty  of  approving  it. 

[Ed.  Note, — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  §  642.*] 

EJrror  from  Superior  Court,  Jackson  Oonii- 
ty;    C.  H.  Brand,  Judge. 

Ause  Moon,  Dock  Appleby,  Grace  Duke, 
and  Buster  Phillix>8  were  severally  convicted 
of  violating  an  ordinance  of  the  City  of 
Jefferson.  From  an  order  of  the  superior 
court  refusing  to  sanction  petitions  for  cer- 
tiorari, each  defendant  brings  error.  Af- 
firmed. 

Ray  &  Ray  and  Mahaffey  &  Mahaffey,  for 
plaintiffs  in  error.  C  Jm  Bryson,  for  de- 
fendant in  error. 

RUSSELL,  J.  We  are  precluded  from  a 
consideration  of  the  merit  of  the  attaclcs 
upon  the  constitutionality  of  the  ordinance 
of  the  city  of  Jefferson,  sought  to  be  made 
in  the  petitions  for  certiorari  in  these  cases. 
The  trial  Judge,  for  the  same  reason,  could 
not  consider  them.  It  appears,  from  an  in- 
spection of  the  i>etitlon  for  certiorari  and 
the  exhibits  referred  to  thereby,  including 
the  bond  Itself,  that  the  bond  was  approved 
in  one  case  by  the  mayor  and  in  the  others 
by  the  acting  mayor  of  the  dty  of  Jeffer- 
son, when  they  should  have  been  approved 
by  the  clerk  of  the  city  council.  It  also  ap- 
pears in  the  case  of  Ause  Moon  that  the 
petitioner  only  binds  himself  to  appear  be- 
fore the  mayor,  If  the  certiorari  is  decided 
finally  in  favor  of  the  city  of  Jefferson,  and 
pay  the  fine  or  serve  the  sentence.  In  the  other 
three  cases  the  condition  of  the  bond  is 
that  it  shall  be  void  if  the  principal  in  the 
obligation  abides  and  answers  the  final  judg- 
ment in  said  case,  whatever  it  may  be.  It 
is  therefore  plain,  that  the  judge  of  the  su- 
perior court  did  not  err  in  refusing  to  sanc- 
tion all  of  these  petitions.  As  held  by  the 
Supreme  Court  in  Johns  v.  City  of  Tifton, 
122  Ga.  734,  50  S,  B.  941:  "The  filing  of  the 
bond  or  making  of  the  pauper  affidavit  la 
a  condition  precedent  to  the  application  for 
certiorari"  Both  the  Supreme  Court  and 
this  court  have  frequently  defined  the  requi- 
sites of  the  bond  in  cases  of  certiorari  from 
judgments  of  municipal  courts.  In  the 
Johns  Case,  supra,  it  was  held  that  ''a  bond 
conditioned  to  pay  the  eventual  condemna- 
tion money  is  not  such  a  bond  as  the  statute 
prescribes,  and  the  trial  judge  did  not  err 
in  refusing  to  sanction  the  application." 
In  McDonald  v.  Ludowld,  3  Ga.  App.  654, 
60  S.  E.  337,  this  court  held  that  a  certio- 
rari could  properly  be  dismissed,  either 
where  the  bond  was  not  approved  by  the 
proper  officer  of  the  municipality,  or  where 
it  was  not  conditioned  to  abide  by  the  Judg- 
ment of  the  superior  court,  or  the  mayor's 
court. 

This  ruling  has  been  followed  without  ex- 


ception, because  we  have  deemed,  the  act  of 
1902  (Acts  1902,  p.  105)  mandatory,  and 
have  considered  the  matter  of  perhaps  even 
more  importance  since  the  passage  of  the 
act  of  1909  (Civil  Code  1910,  §|  5192-6194), 
which  provides  for  the  supersedeas  of  the 
Judgment  upon  the  filing  of  the  bond.  Up- 
on the  proposition  that  the  certiorari  should 
not  be  sanctioned,  or.  If  sanctioned,  should 
be  dismissed,  where  it  appears  that  the 
bond  was  not  approved  by  the  proper  mu- 
nicipal officer,  see  Condon  v.  Town  of  Jes- 
up,  6  Ga.  App.  100,  62  S.  B.  677.  Upon  the 
proposition  that  the  certiorari  bond  must 
be  conditioned  strictly  as  provided  by  law, 
we  pointed  out,  in  McDonald  v.  Ludowld, 
supra,  the  apparent  reason  for  the  legisla- 
tive requirements  for  the  appearance  of  the 
defendant  to  abide  the  final  order  or  judg- 
ment of  the  superior  court,  as  well  as  of 
the  police  or  mayor's  court,  and  this  ruling 
was  followed  in  Simon  v.  Savannah,  4  Ga. 
App.  17%  60  S.  E.  1036,  Poulos  v.  Atlanta, 
4  Ga.  App.  567,  61  S.'  B.  1128,  Tooke  v.  City 
of  Oglethorpe,  4  Ga.  App.  851,  62  S.  E.  544, 
and  Roach  y.  Atlanta,  7  Ga.  App.  171,  66  8. 
B.  484. 
Judgment  afllrmed. 

PGTTLB,  J.,  not  presiding.^ 

(10  Ga.  App.  487) 

HUBBARD  T.  SHAW.     (No.  8,218.) 
(Court  of  Appeals  of  Georgia.    Feb.  12,  1912.) 

(SyUahut  hy  the  Court.) 

1,  Compensation  of  Bboksa— Sufficisnot. 

There  was  a  direct  conflict  between  the 
evidence  for  the  plaintiff  and  the  testimony  of 
the  defendant;  but  the  credibility  of  the  wit- 
nesses is  a  question  to  be  determined  by  the 
jury,  and  the  evidence  fally  autiiorized  the  con- 
clusion that  the  defendant  empowered  his  part- 
ner in  the  land  to  employ  the  plaintiff  as  a  real 
estate  agent  to  sell  the  farm  in  question,  giv- 
ing his  partner  unlimited  discretion  as  to  the 
terms  and  conditions  of  the  sale,  and  that  the 
real  estate  agent  fulfilled  his  contract  by  find- 
ing a  purchaser  who  was  able,  willing,  and 
ready  to  comply  with  the  terms  of  sale  fixed 
by  the  partner  and  ratified  by  liim. 

2.  Appeal  and  Ebbob  (S!  207,  1051*)— Re- 
lease (§  28*)— Habmless  Erbob  — Presen- 
tation OF  Questions  in  Loweb  Coubt— Re- 
lease OF  Joint  Obligob. 

The  remaining  assignments  of  error  are 
not  sufficiently  meritorious  to  warrant  a  re- 
versal of  the  judgment  refusing  a  new  triaL 
(a)  The  hearsay  testimony  was  not  injurious 
to  the  defendant,  in  view  of  the  testimony  of 
the  defendant's  partner  that  he  was  satisfied 
as  to  the  willingness  of  the  proposed  purchaser 
to  buy  and  his  ability  to  pay  for  the  partner- 
ship farm. 

.  (b)  The  statement  of  counsel  for  the  plaintiff 
in  the  court  below  to  the  effect  that  Kelly,  one 
of  the  codefendants,  had  tendered  one-half  of 
the  commissions  sued  for,  and  that  none  of  the 
costs  should  be  taxed  against  him,  did  not 
amount  to  a  release  of  the  other  defendant; 
and,  even  if  the  statement  was  prejudicial  to 
the  plaintiff  in  error,  no  ruling  of  the  lower 
court  was  invoked  thereon,  and  consequently 
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that  phase. of  the  exception  presents  nothing 
for  the  cozisideration  of  this  court. 

[Ed.  Note.—- For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |$  1600,  4161-4170;  Dec 
Dig.  if  207,  1051;*  Release,  Gent  Dig.  H  57- 
62;    Dec  Dig.  I  28.*] 

Error  from  City  Court  of  Tifton;  R.  Eve, 
Judge. 

Action  by  M.  S.  Shaw  against  Jno.  R.  Hub- 
bard. Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

R.  E.  Dinsmore  and  B.  P.  Gaillard,  Jr., 
for  plaintiff  in  error.  Fulwood  &  Murray 
and  Hendricks  &  Christian,  for  defendant  in 
error. 

RUSSELL,  J.    Judgment  affirmed. 

POTTLE,  J.»  not  presiding. 

(10  Qa.  App.  479) 

PETERS  T.  QUEEN  INa  CO, 
<No.  2.513.) 

(Court  of  Appeals  of  Geo];gia.    Feb.  1%  1912.) 

(8yttahu8  &y  the  Court.) 
Review. 

This  case  is  fully  controlled  by  the  in- 
structions contained  in  the  opinion  of  the  Su- 
preme Court  upon  the  question  raised  by  the 
record  and  certified  to  that  court.  Under  that 
opinion  the  judgment  of  the  lower  court  must 
be  reversed.  Peters  v.  Queen  Insurance  Co., 
73  S.  El  664,  decided  by  the  Supreme  Court 
January  12,  1912. 

Error  from  City  Court  of  Moultrie;  J.  D. 
McKenzie,  Judge. 

Action  by  Beulah  Peters  against  the  Queen 
Insurance  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Certified  to  Su- 
preme Court  Reversed,  on  opinion  of  Su- 
preme Court    78  S.  B.  664. 

J.  A.  Wilkes  and  Shipp  &  Kline,  for  plain- 
tiff in  error.  King,  Spalding  &  Underwood, 
for  defendant  In  error. 

PER  CURIAM.    Judgment  reversed. 

POTTLE,  J^  not  presiding. 


(10  Qa.  App.  479) 

UNITED  isTATES  .CASUALTY  CO.  v.  NEW- 
MAN.    (No.  2,984.) 

(Court  of  Appeals  of  (Georgia.    Feb.  12,  1912.) 

(8yttat>u9  by  the  Court.) 
JuBisDicmoN  OF  Gnrr  Coubt— Judgkent  hs- 

VSBSED. 

The  question  of  jurisdiction  raised  by  the 
record  having  been  certified  by  this  court  to 
the  Supreme  Court  for  instructions,  and  that 
court  having,  in  an  opinion  handed  down  Jan* 
uary  12,  1912  (73  S.  E.  66*^,  decided  that  "the 
cit^  court  of  La  Grange  had  not  acquired  such 
jurisdiction  of  the  defendant  as  would  authorize 
It  to  proceed  to  try  this  action  and  to  render  a 
judgment  against  the  defendant  thereon,*'  the 
judgment  oi  the  city  court  must  be  reversed. 


Error  from  City  Court  of  La  Grange: 
Frank  Harwell,  Judge. 

Action  between  the  United  States  Casualty 
Company  and  J.  D.  Newman.  From  the 
judgment,  the  C^asualty  0>mpany  brings  er- 
ror. Certified  to  the  Supreme  Court  (73  S. 
E.  667).     Reversed. 

Slaton  &  Phillips  and  Hatton  Lovejoy* 
for  plaintiff  in  error.  W.  T.  Tuggle,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  reversed. 

POTTLE,  J.»  not  presiding. 

(10  Oa.  App.  667) 

KNOWLES  V.  J.  A.  DAYRIBS  RICE  CO. 

(No.  8,393.) 

(Court  of  Appeals  of  Georgia.    Feb.  24,  1912.) 

{8yUabu9  J>y  the  Court.) 

1.  Appeal  and  EUtsoB  ({  1031*)— Pbestjicp- 

TION  OF  PBEJUDICK— ABQUMBNT  OF  COUNSBI» 

The  argument  of  counsel,  being  based  up- 
on au  inference  unsupported  by  evidence  and 
irrelevant  to  the  merits  of  the  cause,  was  pre- 
sumably prejudicial  to  a  fair  consideration  by 
the  jury  of  the  rights  of  the  opposite  party; 
and,  the  latter's  counsel  having  properly  ob- 
jected thereto  and  moved  for  a  mistrial,  it  was 
error  not  to  grant  a  mistrisL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  4038-4046;  Dec.  Dig.  i 
1031.*] 

2.  Review. 

Otherwise  than  as  above  stated,  the  trial 
was  free  from  error. 

Error  from  Superior  Court*  Muscogee 
County;  B.  P.  Gilbert,  Judge. 

Action  by  the  J.  A.  Dayries  Rice  Company 
against  J.  W.  Knowles.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed* 

V  Chapman  &  Howard,  for  plaintiff  in  error. 
0.  E.  Battle  and  Hawell  Hollis,  for  defend- 
ant in  error. 

RUSSELL,  J.  Upon  an  examination  of  the 
record  in  this  case  we  were  first  inclined  to 
affirm  the  judgm^it  in  refusing  a  new  trial* 
but  upon  more  mature  reflection  we  are  sat- 
isfied that  the  argument  of  the  distinguished 
counsel  for  the  plaintiff  in  the  court  below 
must  necessarily  have  prejudiced  the  rights 
of  the  defendant,  and  probably  deprived  him 
of  his  light  of  an  absolutely  fair  and  im- 
partial trial,  had,  as  all  trials  should  be  had, 
upon  the  law  and  the  evidence,  and  nothing 
else.  The  right  to  an  absolutely  fair  and 
Impartial  trial  is  guaranteed  every  party  in 
every  cause,  and.  the  highest  duty  of  a  court 
is  to  see  that  this  right  is  preserved  abso- 
lutely unimpaired.  The  importance  of  the 
principle  is  likely  to  be  overlooked,  when  the 
cause  is  a  civil  case  and  only  a  small  amount 
is  involved;  but  the  paramount  importance 
of  this  right  should  never  be  overlooked,  and, 
when  the  power  of  the  court  is  properly  in- 
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yoked  for  its  protection  and  preservation,  the 
appeal  should  in  no  case  be  disregarded. 
Retribution  upon  any  party  offending  should 
be  speedy  and  unsparing.  As  was  said  in 
Parker  t.  State,  3  6a.  App.  23,  69  S.  B.  205 : 
"It  is  with  the  greatest  reluctance  and  with 
the  gravest  sense  of  responsibility  that  a 
court  of  review  will  control  the  conduct  of  a 
trial  judge  in  the  administration  and  exer- 
cise of  the  high  duties  which  devolve  upon 
him."  Counsel,  too,  in  the  discharge  of  his 
duties  to  his  client,  standing,  as  he  does,  in 
his  client's  shoes  to  plead  his  cause,  should 
be  allowed  the  utmost  freedom  of  speech  and 
action  consistent  with  the  rules  of  orderly 
judicial  procedure;  yet  in  any  case  in  which 
the  attorney  for  one  party  does  any  unwar- 
ranted act  which  prejudices  the  right  of  the 
opposite  party  to  have  the  jury  accord  exact- 
ly impartial  consideration  of  his  contentions 
as  deducible  from  the  evidence  in  the  case, 
or  when  the  attorney  for  either  party  argues 
before  the  jury  matters  foreign  to  the  issue 
and  unsupported  by  the  evidence  which  are 
prejudicial  to  the  opposite  party,  the  duty 
devolves  upon  the  court  of  dealing  summarily 
with  the  matter,  if  it  is  properly  called  to 
his  attention.  This  rule  is  essential*  to  the 
end  that  exact  justice  shall  be  administered. 
[1]  In  the  present  case,  which  only  involves 
a  small  amoxmt,  the  judge  certifies  that  the 
plaintiff's  attorney  argued  in  conclusion  that 
the  defendants  had  collected  insurance  mon- 
ey from  insurance  companies  on  all  the  stock 
of  merchandise  of  the  defendant,  including 
the  rice  in  controversy.  The  defendant's  at- 
torney objected  In  open  court  to  this  argu- 
ment, and  the  judge  stated  to  the  jury  that 
SQob  argument  was  improper,  and  that  the 
jury  should  not  consider  it  After  this  rul- 
ing  and  Instruction,  the  plaintiff's  counsel 
stated  to  the  court  that  he  was  arguing  this 
fact  only  as  an  inference  to  be  drawn  from 
the  testimony  in  the  case,  to  which  the  court 
replied,  in  substance,  that  it  would  not  be 
proper  to  argue  any  fact  not  brought  out  by 
the  testimony,  but  any  fair  Inference  couns^ 
drew  from  the  testimony  might  be  stated  as 
an  Inference  only.  Thereupon  counsel  for 
the  plaintiff  continued  to  argue  that  it  was 
a  fair  inference  to  be  drawn  from  the  testi- 
mony In  the  case  that  the  defendant  had  col- 
lected on  all  his  stock  of  merchandise^  and 
on  all  this  rice,  which  had  been  destroyed  In 
the  store.  Counsel  for  the  defendant  again 
objected  to  the  argument,  and  urged  that  It 
was  unfair  and  prejudicial  to  the  defendant, 
and  without  any  evidence  to  support  it,  and 
thereupon  moved  the  court  to  declare  a  mis- 
trial. The  court  overruled  the  motion  to 
grant  a  mistrial,  and  error  is  assigned  upon 
this  ruling.  We  think  a  review  of  the  rec- 
ord sustains  the  contention  that  the  failure 
of  the  court  to  declare  a  mistrial,  under  the 
drcumstances,  had  the  tfect  <yt  denying 
the  defendant  a  fair  and  impartial  trial  up- 
on the  Issues  Involved  In  the  case;  that  the 


argument  was  calculated  to  prejudice  the 
jurors'  minds  against  the  defendant,  because 
it  was  unfair  argument  and  had  no  connec- 
tion with  the  true  issues  in  the  case.  The 
only  issues  under  the  evidence  were  whether 
the  rice  ordered  by  the  defendant  was  ship- 
ped to  him  by  the  plaintiff,  and.  If  so,  wheth- 
er the  fact  that  the  rice  was  received  by  the 
defendant  from  the  carrier  sufficed  to  consti- 
tute such  an  acceptance  of  the  shipment  as 
would  remove  the  sale  from  the  operation  of 
the  statute  of  frauds,  the  value  of  the  rice 
being  more  than  $60.  "Mere  receipt  of  goods, 
without  acceptance,  will  not  meet  the  re- 
quirements of  the  statute  of  frauds." 
Wholesale  Mercantile  Co.  y.  Jackson,  2  Ga. 
App.  782  ($),  69  8.  B.  109;  Loyd  v.  Wight, 
20  Ga.  678,  05  Aul  Bee  686;  s.  c  25  Ga. 
215 ;  Tiecfceman  on  Sales,  I  66.  If  there  had 
been  any  evidence  to  the  effect  that  the  de- 
fendant collected  Insurance  upon  the  rice,  or 
any  evidence  that  the  rice  was  specifically 
considered  by  either  party  whai  the  loss  by 
fire  was  adjusted,  the  inference  that  the  de- 
fendant bad  accepted  the  rice  and  treated  It 
as  his  own  would  have  been  authorised.  We 
do  not  find  anything  in  the  defendant's  let- 
ter to  the  plaintiff,  howeyer,  which  author- 
ized any  such  inference.  Nothing  to  that 
effect  was  elicited  from  Knowles  on  cross- 
examination,  and  no  direct  or  circumstantial 
evidence  to  that  effect  appeared  In  the  rec- 
ord from  any  source. 

For  this  reason  we  think  there  was  noth- 
ing to  suggest  the  inference  which  counsel 
for  the  plaintiff  sought  to  argue,  except  mere 
conjecture.  There  could,  at  most,  be  but  a 
suspicion  that  Knowles  might  have  been  paid 
for  the  rice,  due  to  the  fact  that  It  was  in 
his  store  at  the  time  of  the  fire;  but  this 
would  not  authorise  the  inference  that  he 
had  received  pay  for  it.  In  the  absence  of 
any  evidence  as  to  the  time  when  his  Insur- 
ance was  taken  out,  the  amount  of  insurance 
upon  the  stock,  and  the  value  of  his  stock 
of  goods  at  the  time  the  contract  of  insur- 
ance was  entered  into  and  at  the  time  of  the 
fire.  If,  as  we  think,  the  inference  was  un- 
authorized, it  was  naturally  very  prejudicial 
to  the  defendant,  because  it  would  place  him 
in  the  attitude  of  refusing  to  pay  for  goods 
for  which  he  himself  had  been  paid.  Noth- 
ing more  strongly  prejudices  an  honest  jury 
against  the  litigant  than  evidence  of  his 
dishonesty.  Nothing  in  our  experience  can 
more  strongly  tend  to  infiuence  a  fair  jury 
(perhaps  unconsciously  to  themselves)  against 
a  contention  otherwise  unanswerable  than 
circumstances  which  strongly  suggest  the 
fact  that  the  contention  is  not  fairly  present- 
ed. The  amount  involved  In  this  case  was 
small.  As  suggested  by  the  remarks  of 
Judge  Lamar  in  discussing  a  similar  situa- 
tion (Patton  V.  State,  117  Ga.  238-289,  43  S. 
E.  533),  the  defendant's  counsel  in  the  in- 
stant case  took  a  great  risk  In  objecting  to 
the  argument  at  all,  because  Juries  are  so 
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much  in  favor  of  the  right  of  free  speech 
that  the  objection  might  suggest  to  the  Jury 
that  the  counsel  was  of  the  opinion  that  the 
plaintiff  was  protecting  an  unusually  vul- 
nerable point  in  the  defendant's  defense,  and 
that  if  the  plaintiff's  counsel  had  been  per- 
mitted to  develop  the  whole  truth,  unob- 
structed by  a  legal  technicalityi  more  of  the 
true  merits  of  the  transaction  might  have 
been  disclosed  to  their  view.  The  court 
properly  sustained  the  objection  of  the  de- 
fendant's counsel,  but  practically  withdrew 
the  ruling  and  magnified  the  injurious  effect 
of  the  argument  when  he  later  permitted 
plaintiff's  counsel  to  argue,  as  a  legitimate 
inference  from  circumstances  proved  in  the 
case,  the  same  thing  to  which  objection  had 
been  offered  as  not  being  a  matter  of  direct 
proof.  We  think  the  court  erred  in  the 
latter  ruling;  for,  unless  the  inference  in- 
dulged can  be  reasonably  drawn  from  facts 
and  circumstances  in  a  given  case,  it  cannot 
arise  at  all  and  does  not  exist  There  must 
be  a  plain  connection  between  the  facts  in 
proof  and  the  inference  drawn  therefrom.  If 
the  inference  in  question  is  not  manifestly 
supported  by,  and  reasonably  dedncible  from, 
the  facts  in  proof,  the  argument  is  irrelevant, 
and  ordinarily  prejudicial. 

[2]  Otherwise  than  as  above  stated^  the 
trial  was  free  from  error. 

Judgment  reversed. 

POTTLE,  J^  not  preeidinff. 


(10  Ga.  App.  587) 

GASSEL  et  aL  v.  RANDALL.     (No.  8,488.) 

(Court  of  Appeals  of  Georgia.    Jan.  16,  1912. 
Rehearing  Denied  Feb.  27,  1912.) 

(Syllahtts  hy  the  Court.) 

1.  Evidence  (8  71*)  —  Pbesumptionb  — Dub 

0)urss  of  mail. 

Where  the  plaintUrs  evidence  shows  that 
letters  were  written  and  duly  mailed,  properly 
addressed  to  the  defendant,  a  presumption  aris- 
es that  thev  were  received.  This  presumption 
is  rebuttable,  and  is  entirely  overcome  by  the 
uncontradicted  evidence  of  the  defendant  that 
the  letters  were  never  received.  Hamilton  & 
Co.  V.  Stewart,  108  Ga.  476,  34  S.  E.  123,  and 
citations. 

[Ed.  Note.— For  other  cases,   see  Evidence, 
Cent.  Dig.  I  92;  Dec.  Dig.  S  7L*] 

2.   LANDLORn   AND  TENANT   (§  150*)— REPAIRS 

—Duty  of  LANnix)Rn. 

The  duty  of  the  landlord  to  make  repairs 
does  not  arise  until  he  has  knowledge  of  de- 
fects. The  tenant,  being  in  possession,  must 
notify  the  landlord  of  needed  repairs.  Dough- 
erty V.  Taylor  &  Norton  Co.,  5  Ga.  App.  776, 
63  S.  E.  928;  Ocean  Steamship  Co.  v.  HamU- 
ton,  112  Ga.  901,  38  S.  E.  204;  White  v.  Mont- 
gomery, 58  Ga.  204. 

[Ed.  Note.— For  other  cases,   see  Landlord 
and  Tenant,  Dec  Dig.  8  150.*] 

3.  Landi^ord  anu  Tenant  ({  150*)— Rxpaibs 
— DuTT  of  Landlord. 

Where  the  tenant  and  the  landlord  live  in 
different  cities,  and  the  custom  during  the  ten- 


ancy for  several  years  has  been  for  the  ten- 
ant to  make  needed  repairs  and  charge  the 
costs  of  the  repairs  In  the  settlement  of  rent, 
the  landlord  would  have  the  right  to  assume 
that  this  custom  would  continue  during  the 
tenancy,  unless  expressly  notified  by  the  ten- 
ant to  the  contrary. 

[Ed.  Note.>-For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  If  536-557;  Dec.  Dig. 
I  150.*] 

4.  Landlord  and  Tenant  (|  154*)— Condi- 
tion OF  Premises— LiABiLiTT  fob  Injiteisb. 
The  uncontradicted  evidence  in  this  case 
showing  that  the  landlord  did  not  know  of  the 
necessitr  for  making  the  repairs,  and  that  the 
tenant  had  been  in  the  habit  for  several  years 
of  making  all  needed  repairs  on  the  premises 
and  deducting  the  costs  therefor  from  the  rent, 
which  practice  had  been  acquiesced  in  by  the 
landlord,  and  the  landlord  had  not  been  in- 
formed by  the  tenant  of  any  discontinuance  of 
such  practice,  the  landlord  was  not  liable  for 
any  damage  to  the  property  of  the  tenant  caus- 
ed by  want  of  repairs,  and  a  nonsuit  was  prop* 
erly  awarded. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Gent  Dig.  U  558-566;  Dec  Dig.  f 
154.*] 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  between  Max  Cassel  and  another 
and  Mrs.  M.  A.  Randall.  Judgment  for  the 
latter,  and  the  former  bring  error.    Affirmed. 

R.  S.  Wimberly,  for  plaintiffs  in  error. 
Lane  &  Park,  for  defendant  in  error. 

HILLy  C  J*    Judgment  affirmed. 


(10  Ga.  App.  668) 

GEORGIA  SOUTHERN  &  F.  RY.  CO.  v. 
RANSOM.  (No.  8,244.) 

(Court  of  Appeals  of  Georgia.    Feb.  24,  1912.) 

(8yUah«9  hy  the  Court.) 

L  AffbaIi  and  Error  (8  1(X)4*)— Revibw— 

Questions  of  Pact— Amount  of  Rbcovebt. 

The  plaintiff  in  her  petition  asks  for  no 

damages  other  than  Tindictive  damages.    ''The 

entire   injury,"   as   alleged,    'is   to   the   peace, 

happiness,  and  feelings  of  the  plaintiff.     The 

verdict  of  a  jury  in  such  a  case  should  not  be 

disturbed,  unless  the  court  should  suspect  bias 

or  prejudice  from  its  excess  or  its  inadequacy.** 

[Ed«  Note. — ^For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  S|  3944-S947;    Dec.  Dig.  { 

1004.*] 

2.  Appeal  and  E)rrob  ({  1006*)— Rbvikw^ 
Questions  of  Fact— Account  of  Rboovbbt. 
This  is  the  third  consecutive  verdict  for 
the  plaintiff,  upon  testimony  at  each  trial  sub- 
stantially identical  (Ga.  So.  &  Fla.  ^.  Co.  v. 
Ransom,  6  Ga.  App.  740.  63  S.  E.  525;  Id., 
8  Ga.  App.  277,  68  S.  E.  943),  the  instructions 
of  the  court  to  the  jury  in  the  instant  case  do 
not  vary  in  any  material  particular  from  the 
charge  heretofore  approved  by  tbis  court  (5 
Ga.  App.  740,  63  S.  E.  625),  and  this  court 
having  then  ruled  that  a  verdict  for  tbe  same 
amount  as  that  now  under  review  ($700)  could 
not,  as  a  matter  of  law,  be  held  to  be  exces- 
sive, the  assignment  of  error  that  the  verdict 
was  contrary  to  evidence  is  not  sustained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3951--3954:    Dec.  Dig.  { 
1 1006.*] 
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3.  Trial  (8  116»)— Argument  of  Oounsei/— 
Reading  From  Newspaper. 

It  is  within  the  priyile|:e  of  coansel,  in 
reply  to  the  contention  of  his  adversarv  that 
the  word  "woman"  could  never  be  used  as  a 
term  of  reproach  or  contempt,  to  read  a  sup- 
posed newspaper  item,  illustrative  of  an  oppo- 
site contention  upon  his  part,  or  even  to  read, 
from  notes  used  by  him  in  the  argrument,  the 
langxiage  of  a  news  item  sustaining  his  con- 
tention, where  it  does  not  appear  that  the 
newspaper  item  was  exhibited  to  the  jury,  or 
that  they  were  told  that  the  illustration  employ- 
ed had  ever  existed  in  fact,  and  where  it  is 
perfectly  plain  tliat  the  instance  related  was 
used,  and  intended  to  be  treated,  merely  as 
matter  of  illustration  in  argument 

[Ed.  Note.~For  other  cases,  see  Trial,  Cent 
Dig.  S  288;   Dec  Dig.  {  116.*] 

Error  from  City  Coart  of  Cordele;  B.  F. 
Strozier,  Judge. 

Action  by  Mrs.  J.  W.  Ransom  against  the 
Georgia  Southern  &  Florida  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Jno.  I.  Hall,  J.  E.  Hall,  and  J.  T.  Hill,  for 
plaintiff  in  error.  F.  G.  Boatrlght,  for  de- 
fendant in  error. 

RUSSELL,  J.    Judgment  affirmed. 

POTTLE,  J^  not  presiding. 


(10  Oa.  App.  569) 

SOUTHERN  RY.  CO.  t.  CRABB.    (No,  8,259.) 
(Court  of  Appeals  of  Georgia.    Feb.  24,  1912.) 

fSyllahui  by  tJ^e  Court,) 

1.  Nbouoencb  (i  136*)— Actions— CoNTRTB- 
UTOBT  NEaLiGENCB— Questions  for  Jurt. 

'The  allowance  rightfully  to  be  made  for 
indiscreet  conduct  under  excitement  and  alarm 
can  better  be  determined  by  the  jury  than  by 
the  court."  Smith  t.  Wrightsville  &  Tennille 
R.  Co.,  83  Ga.  671,  10  S.  E.  3(51. 

[Bid.  Note*— For  other  cases,  see  Negligence, 
Cent  Dig.  H  286,  291,  299,  340;    Dec  Dig.  { 

2.  Appeal  and  Error  (|  1001*)— Review- 
Questions  OF  Fact. 

Whether  the  agents  of  the  defendant  are 
negligent  or  exercise  extraordinary  diligence 
in  the  case  of  a  passenger  seeking  to  enter  a 
train,  as  well  as  the  comparative  negligence  of 
the  passenger  and  the  agents  of  the  carrier 
in  contributing  to  or  preventing  injury,  is  a 

Question  for  determination  by  a  jury;  and  the 
nding  of  the  jury  is  not  to  be  disturbed,  if 
there  is  any  reasonable  inference  from  the 
facts  and  circumstances  in  proof  wliich  sup- 
ports the  verdict 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §1  3922,  3928-3931;  '  Dec. 
Dig.  f  1001.*] 

3.  Carriers  (<  287*)— Carriage  of  Passen- 
gers—Care Required. 

The  duty  of  extraordinary  diligence  for  the 
safety  of  passengers,  which  rests  upon  a  ceo* 
rier  in  behalf  of  a  passenger  who  has  purchas- 
ed a  ticket  and  is  seeking  to  enter  tne  train 
for  the  purpose  of  being  transported  to  his 
destination,  and  whether  extraordinary  dili- 
gence requires  that  a  passenger  be  assisted  in 
entering  a  train,  may  be  dependent  upon  the 
circumstances  and  conditions  surrounding  the 


passenger,  the  location  of  the  tracks,  the  height 
of  the  steps  or  platform,  and  other  facts  of 
the  particular  case.  If,  in  the  exercise  of  ex- 
traordinary care,  it  should  be  necessary  for 
the  safety  of  a  particular  passenger,  in  an 
emergency,  that  the  passenger  be  assisted  in 
mounting  the  steps,  or  otherwise  aided  in  en- 
tering the  train,  then  it  will  become  the  duty 
of  the  carrier  to  assist  the  passenger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S§  1157,  1158;  Dec  Dig.  {  287.*] 

4.  Instructions— CoNTRiBTJTORT  Negligenob 
—Construction  of  Charge  as  a  Whole. 
The  instruction  of  the  court  upon  the  sub- 
ject of  contributory  negligence,  when  taken  in 
connection  with  the  entire  charge,  was  a  brief, 
but  clear,  presentation  of  the  correct  rules  up- 
on that  subject  as  applied  to  the  evidence  in 
the  case,  being  substantially  similar  to  an  in- 
struction approved  by  the  Supreme  Court  in 
Southern  Railway  Co.  v.  Wallis,  133  Ga.  553 
(8),  66  S.  B.  370,  30  L.  R.  A.  (N.  S.)  401. 

6.,  Trial  (|  256*)— iNSTRncnoNS— Requests. 
The  assignments  of  error  based  upon  the 
failure  to  charge  upon  contributory  negligence 
In  the  language  of  the  Code  do  not  authorize  a 
reversaL  The  principles  referred  to  in  these 
assignments  of  error  were  presented  to  the 
jury,  and,  if  fuller  instructions  were  desired, 
they  should  have  been  requested. 

TEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  651-^59;  Dea  Dig.  {  256:*  Carriers, 
Cent  Di^.  §  1407.] 

6.  sufficienct   of  bvidenob  — new   trial 
Refused. 

The  evidence  authorised  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

Error  from  City  Court  of  Polk  County; 
F.  A.  Irwin,  Judge. 

Actlpn  by  Mrs.  T.  J.  Crabb  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Trawlck  ft  Ault,  John  L.  Tlson,  and  Mad- 
dox,  McCamy  ft  Shumate,  for  plaintiff  In  er- 
ror. I.  F.  Mundy  and  W.  W.  Mundy,  for  de- 
fendant In  error. 

RUSSELL,  J.    Judgment  affirmed. 


POTTLE,  J.,  not  presiding. 


(10  Oa.  App.  660) 


SCOTT  T.  TURNER.     (No.  8,320.) 
(Court  of  Appeals  of  Georgia.    Feb.  24,  1912.) 

(8yUahu9  by  the  Court,) 

1.  Appeal  and  B^bor  (f  644*)-- Bnx  or  Ex- 
ceptions—Compeixino  FUBTHEB  CEBTIFICA- 
now— Waiver. 

The  application  for  mandamus  nisi  must 
be  denied.  The  exact  point  is  ruled  in  Moore 
y.  Reid,  Judge,  110  Ga.  248,  34  S.  E.  211.  The 
acceptance  of  the  writ  of  error  and  its  filing 
by  tne  agent  of  the  plaintiff  in  error  cannot 
be  treated  otherwise  tnan  if  they  had  been  his 
own  act  "After  a  judge  has  certified  a  bill 
of  exceptions,  and  the  plaintiff  in  error  has,  by 
serviug  and  filing  the  same  and  by  causing  it 
and  the  specified  portions  of  the  record  in  the 
case  to  which  it  relates  to  be  transmitted  to 
the  Supreme  Court,  accepted  the  certificate  of 
the  Judge  as  sufficient,  it  is  too  late  to  apply  to 
this  court  for  a  mandamus  to  compel  the  judge 
to  certify  further  respecting  such  bill  of  exeep- 


•For  other  cases  ■••  same  topie  and  section  NUMBER  in  Dec  Dig.  4  Am.  Dig.  Key  Ne.  Series  4  Rep'r  Indexes 


( 


S60 


73  SOUTHEASTERN  REPORTER 


(6a. 


tionfl.  Rogers  ▼.  Roberts,  88  6a.  150,  18  a 
B.  962.  The  above  is  true,  although  counsel 
for  the  plaintiff  in  error  may,  before  receiving 
from  the  judge  the  certified  bill  of  exceptions, 
have  orally  expressed  some  dissatisfaction  with 
the  certificate  and  requested  an  addition  there- 
to. The  proper  course  in  such  case,  if  coun- 
sel regarded  the  certificate  as  incomplete,  would 
have  been  to  decline  to  receive  and  act  upon 
it,  and  then  apply  to  this  court  for  a  manda- 


f» 


mus. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2795-2798;  Dec  Dig.  I 
644.*] 

2.  Appeal  and  Ebbob  (f  641*>— Rboobd-^b- 

FECT8— DiSMISSAI.. 

The  recitals  of  fact  as  to  the  only  assign- 
ment of  error  contained  in  the  bill  of  excep- 
tions not  being  certified  to  be  true^  and  it  ap- 
pearing, on  the  contrary,  that  the  material 
statement  of  material  facts  in  the  bill  of  ex- 
ceptions are  denied  by  the  trial  judge,  the  writ 
of  error  must  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  a!hd 
Error,  Cent.  Dig.  U  2789,  2790;    Dec  Dig.  ( 

Error  from  City  Court  of  CoTington;  W. 
H.  Whaley,  Judge. 

Action  by  Thomas  E.  Scott,  tnwtee  in 
bankruptcy  of  B.  C.  Taylor,  against  Arch 
Camp,  defendant,  and  N.  S.  Tntner,  gar- 
nishee. To  a  ruling  permitting  the  gar- 
nishee to  file  his  answer,  plaintiff  excepts. 
Writ  of  error  dismissed. 

PhU  W.  Davis,  Jr.,  for  plaintiff  in  error. 
R.  W.  MUner,  for  defendant  in  error. 

RUSSfilA  X  The  plaintiff  in  error  pre- 
sented to  the  Judge  of  the  lower  court  a  bill 
of  exceptions  in  which  it  was  stated  that 
in  the  suit  of  Thomas  E.  Scott,  trustee  in 
bankruptcy  of  E.  C.  Taylor,  against  Arch 
Camp,  in  which  a  judgment  was  rendered 
against  the  defendant.  Arch  Camp,  at  the 
March  term,  1910,  of  the  city  court  of  Cov- 
ington, a  summons  of  garnishment  returna- 
ble to  said  November  term  of  court  had  been 
served  upon  one  N.  S.  Turner;  that  no  an- 
swer to  the  garnishment  had  been  made  at 
the  November  term,  1910,  or  the  January 
term,  1911,  and  that  the  plaintiff  in  fl.  fa., 
after  having  intlroduced  in  evidence  his  judg- 
ment and  the  aflSdavit  and  bond  for  garnish- 
ment, the  return  of  service  showing  that 
the  garnishee  had  been  duly  served,  the 
docket  of  the  court,  and  all  other  papers 
*  in  the  case  on  file,  and  thereby  having  shown 
that  the  garnishee  had  filed  no  answer,  ask- 
ed for  a  judgment  against  the  garnishee, 
which  was  refused,  the  court,  on  the  con- 
trary, having  allowed  the  garnishee  to  file 
an  answer.  Exceptions  pendente  lite  were 
filed  to  the  ruling  of  the  court  In  permitting 
the  garnishee  to  file  his  answer,  and  excep- 
tion was  taken  in  the  bill  of  exceptions  to 
the  refusal  to  grant  a  judgment  against  the 
garnishee  as  in  default.  There  was  pre- 
pared and  attached  to  the  bill  of  exceptions, 
which  was  sent  to  the  judge,  the  certificate 
prescribed  by  section  6145,  Code  1910.    How- 


ever, the  judge  did  not  sign  this  certificate, 
but  in  lieu  thereof  prepared  and  signed  the 
certificate  following,  which  incorporated  a 
contradiction  of  the  facts  related  in  the  bUi 
of  exceptions  concerning  the  only  material 
assignment  of  error: 

*'I  do  certify  that  the  foregoing  bill  of 
exceptions  is  true,  subject  to  the  following 
explanation:  In  the  second  exception  upon 
the  ruling  of  the  court,  found  on  page  2  of 
the  bill  of  exceptions,  I  do  not  certify  that 
the  garnishment  was  returnable  to  the  No- 
vember term,  1910,  of  the  city  court  of  Cov- 
ington. No  evidence  whatever  was  offered 
by  the  plaintiff  showing  to  what  term  the 
summons  of  garnishment  was  returnable. 
The  affidavit  and  bond  for  garnishment  was 
dated  October  22d.  The  entry  of  service 
thereon  was  dated  October  24th.  The  case 
was  docketed  to  the  January  term,  1911,  and 
I  ruled  that,  inasmuch  as  there  was  nothing 
to  show  when  the  summons  of  garnishment 
was  issued  and  the  service  on  Turner  was 
dated  October  24th,  and  the  November  term 
of  the  city  court  began  November  2d,  giving 
only  eight  days  between  the  service  of  the 
summons  of  garnishment  on  Turner  and  the 
beginning  of  the  November  term,  that  the 
clerk  had  properly  docketed  the  same  to 
the  January  term,^  and  that  therefore  the 
March  term  was  the  second  term,  and  that 
he  had  a  right  to  file  his  answer  under  the 
statute  at  the  second  term.  This  also  upon 
the  statement  made  by  the  plaintiff's  coun- 
sel in  open  court  to  me^  and  to  the  opposing 
counsel,  to  the  effect  that,  if  Turner  did 
not  owe  the  defendant  anything,  he  did  not 
want  a  judgment  upon  a  technicality.  I 
then  allowed  the  answer  and  overruled  the 
motion  for  a  judgment.  I  further  certify 
that  this  bill  of  exceptions  specifies  and  con- 
tains all  of  the  evidence,  and  specifies  all 
of  the  record  material  to  a  clear  under^ 
standing  of  the  errors  complained  of;  and 
the  clerk  of  the  dty  court  of  Covington  is 
hereby  ordered  to  make  out  a  complete  copy 
pf  such  parts  of  the  record  in  said  case  as 
are  in  this  bill  of  exceptions  specified,  and 
certify  the  same  as  such,  and  cause  the 
same  to  be  transmitted  to  the  present  term 
of  the  Court  of  Appeals  of  Georgia,  that 
the  errors  alleged  to  have  been  committed 
may  be  reviewed  and  corrected." 

With  the  certificate  hi  this  form  the  bill 
of  exceptions  was  filed  and  served.  More 
than  80  days  had  elapsed  since  the  date 
of  the  judgment,  and  the  bill  of  exceptions 
had  been  filed  In  this  court  before  counsel 
for  plaintiff  in  error  discovered  that  the  bill 
Of  exceptions  had  not  been  certified.  There- 
upon counsel  for  plaintiff  in  error  presented 
a  petition  for  a  mandamus  nisi,  requiring 
the  judge  of  the  city  court  of  Covington  to 
show  cause  why  he  should  not  be  regolred 
to  certify  the  bill  of  exceptions. 
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[1]  1.  Tbe  first  question  which  arises  Is 
upon  the  petition  for  the  mandamus.  .  It  ap- 
pears from  the  petition  and  the  exhibit  that 
counsel  for  the  plaintiff  in  error  sent  his  bill 
of  exceptions  by  mail  to  the  Judge,  and  that 
as  it  was  not  returned  to  him  until  several 
days  elapsed,  and  the  time  within  which  the 
bill  of  exceptions  could  be  certified  was 
about  to  expire,  plaintlfiTs  counsel  wrote  to 
the  Judge  in  regard  to  the  matter.  The 
Judge  replied  the  next  day,  stating  that  he 
had  "certified  the  bill  of  exceptions  and 
turned  It  over  to  the  derk  immediately  aft- 
er he  had  received  it"  The  same  day  coun- 
sel for  plaintiff  in  error  addressed  a  letter 
to  the  clerk  of  the  superior  court,  with  a 
request  that  the  clerk  have  the  bill  of  ex- 
ceptions served  the  next  day  without  fail, 
and  asking  the  clerk  to  see  to  it  that  the 
entry  of  servKse  was  entered  and  signed  by 
the  sheriff.  He  inclosed  copy  of  the  bill  of 
exceptions  to  be  served  upon  Turner,  and 
requested  the  clerk  to  fill  in  the  date  of  the 
certi^cate  in  the  c<H;>y  before  having  it  serv- 
ed. The  bill  of  exceptions,  as  appears  from 
the  entries  thereon,  was  filed  March  23, 1911, 
and  service  was  acknowledged  by  the  attor- 
ney for  the  garnishee  (the  defendant  in  er- 
ror here)  on  March  25,  1911.  We  think  that 
the  act  of  the  clerk  in  having  the  bill  of 
exceptions  filed  and  served  must  be  treated 
as  the  act  of  the  plaintiff  in  error  himself. 
The  bill  of  exceptions  was  not  certified  by 
the  judge,  and  an  examination  of  the  Joint 
statement  of  facts  and  certificate  prepared 
by  the  Judge  would  have  disclosed  that  fact 
It  is  very  apparent  that  counsel  for  plain- 
tiff in  error  believed  that  the  bill  of  excep- 
tions, as  prepared  by  him,  >faad  been  certified. 
He  had  the  right  to  believe  this  from  the 
statement  of  the  Judge's  letter  to  that  ef- 
fect; but  it  transpired  that' from  the  Judge's 
statement  he  understood  one  thing,  while  the 
Judge  meant  another.  Acting  upon  his  belieC 
that  the  writ  of  error  had  been  certified,  he 
wrote  to  Mr.  Davis,  clerk  of  the  superior 
court,  to  have  it  served  by  the  sheriff.  He 
thus  constituted  Mr.  Davis  his  agent,  and 
is  bound  by  his  acts.  '* After  a  Judge  has 
certified  a  bill  of  exceptions,  and  the  plain- 
tiff in  error  has,  by  serving  and  filing  the 
same,  and  by  causing  it  and  the  specified 
portions  of  the  record  in  the  case  to  which 
it  relates  to  be  transmitted  to  the  Supreme 
Court,  accepted  the  certificate  of  the  Judge 
as  sufficient,  it  is  too  late  to  apply  to  this 
court  for  a  mandamus  to  compel  the  Judge 
to  certify  further  respecting  such  bill  of  ex- 
ceptions. Rogers  v.  Roberts,  88  Oa.  150,  18 
S.  £2.  962.  The  above  is  true,  although  coun- 
sel for  the  plaintiff  in  error  may,  before  re- 
ceiving from  the  Judge  the  certified  bill  of 
exceptions,  have  orally  expressed  some  dis- 
satisfaction with  the  certificate  and  request- 
ed an  addition  thereto.  Tbe  proi)er  course 
in  such  case,  if  counsel  regarded  the  certifi- 


cate as  incomplete,  would  have  been  to  de- 
cline to  receive  and  act  upon  it,  and  then 
apply  to  this  court  for  a  mandamus."  If 
what  purports  to  be  the  certificate  of  the 
Judge  to  the  bill  of  exceptions  be  treated  as 
a  nullity,  or  the  equivalent  of  a  refusal  to 
certify  the  bill  of  exceptions,  as  it  must  be, 
then  the  application  for  mandamus  under 
the  ruling  above  cited  comes  too  late. 

[2]  2.  On  the  other  hand,  if  the  Judge's 
note  could  be  considered  as  a  certificate — ^in- 
formal, it  is  true,  but  substantially  suffi- 
cient to  give  this  court  Jurisdiction — ^then  no 
proceeding  would  be  of  any  avail,  because 
the  Judge  could  not  be  required  to  certify 
to  facts  and  conditions  related  to  have  ex- 
isted, when  as  a  matter  of  fact  such  was 
not  the  case.  It  is  plain  that  the  only  ma- 
terial assignment  of  error  set  forth  in  the 
bill  of  exceptions  depends  upon  whether  the 
sumn)ons  of  garnishment  served  upon  Tur- 
ner was  returnable  to  the  November  term, 
1910,  of  the  city  court  of  Covington.  Under 
the  facts  stated  by  the  Judge,  the  averments 
of  the  bill  of  exceptions  in  this  essential  par- 
ticular are  fully  contradicted.  The  recitals 
of  fact  as  to  the  only  assignment  of  error 
contained  in  the  bill  of  exceptions  not  being 
certified  to  be  true/  it  appearing,  on  the  con- 
trary, that  the  material  statement  of  facts 
in  the  bill  of  exceptions  is  denied  by  the 
trial  Judge,  the. attempted  writ  of  error  must 
be  dismissed. 

Writ  of  error  dismissed. 

POTTLE,  J.,  not  presiding. 

(10  Ga.  App.  680) 
COOK  V.  STATE.     (No.  8,470.) 
(Court  of  Appeals  of  Georgia.    Feb.  24, 1912.) 

(SyUahuM  hy  the  Court,) 

1..  Cbimiital  Law  (§  lOl*)— Conflictino  Ju- 
risdiction—Transfer OF  Causes— Bftbot. 
An  indictment  having  been  duly  transfer- 
red by  the  superior  court  of  the  county  having 
jurisdiction  of  it  to  the  city  court  for  trial, 
jurisdiction  of  the  case  was  immediately  vested 
in  the  city  court,  and  the  superior  court  had 
no  furtlier  jurisdiction  over  the  indictment. 
Coleman  v.  State,  94  Ga.  87,  21  S.  E.  124. 

[Ed.    Note.— For   other  cases,    see   Criminal 
Law,  Dec.  Dig.  §  101.*1 

2.  Criminal  Law  (S  101*)— Conflictiwo  Ju- 
risdiction—Transfer OF  Causes— Effect. 
The  act  of  the  General  Assembly  approved 
August  15,  1910  (Acts  1910,  p.  201],  entitled 
"An  act  to  abolish  the  city  court  of  Newton, 
to  provide  for  the  disposition  of  business  pend- 
ing in  said  court,  and  for  other  purposes,"  hav- 
ing been  held  bv  the  Supreme  Court  to  be  "nu- 
gatory and  ineffectual"  (Cook  v.  State,  137  Ga. 
— ^.73  S.  B.  672),  it  follows  that  the  city  court 
of  Newton  retained  jurisdiction  of  all  criminal 
cases  which  the  superior  court  of  Baker  county 
had  duly  transferred  to  it  for  trial,  irrespective 
of  the  provisions  of  that  act. 

[Ed.   Note.— For  other  cases,   see   Criminal 
Law,  Dec.  Dig.  |  101.*] 
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3.  Gbikinai.  Law  (|  lOl*)— Conflicting  Ju- 
risdiction—Tbanbfeb  OF  Causes— Effkot. 
The  indictment  against  the  plaintiff  in  er- 
ror having  been  duly  transf errea  b^  the  anpe- 
rior  court  of  Baker  county  to  the  cit7  court  of 
Newton  for  trial,  the  former  court  lost  juris- 
diction of  the  case,  and  the  latter  court  was 
Tested  with  ezclusive  jurisdiction  thereof.  Un- 
der the  provisions  of  the  act  of  1910,  supra^ 
which  attempted  to  abolish  the  city  court  of 
Newton  and  to  provide  for  the  di8i>08ition  of 
business  pending  in  that  court,  the  indictment 
was  transferred  back  to  the  superior  court  of 
Baker  county  for  trial.  Since  the  act  abolish- 
ing the  city  court  of  Nev^on  was  ineffectual 
for  that  purpose,  as  declared  by  the  Supreme 
Court  in  the  present  case,  the  transfer  of  the 
indictment  back  to  the  superior  court  under  the 
provisions  of  that  act  was  unauthorized,  and 
did  not  confer  upon  the  superior  court  juris- 
diction of  the  case  whieh  it  had  previously  fully 
relinquished  to  the  city  court,  and  therefore  the 
superior  court  was  without  jurisdiction  to  try 
the  case,  and  a  plea  in  abatement,  filed  in  the 
superior  court,  challenging  the  jurisdiction  of 
this  court,  should  have  been  sustained,  and  the 
case  sent  back  by  the  superior  court  to  the 
city  court  for  triaX 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  101.*] 

Error  from  Superior  Court,  Baker  Coun- 
ty;   Frank  Park,  Judge. 

Leroy  Oook  was  convicted  of  crime,  and 
brings  error.  Reversed,  after  receipt  of  an- 
swers of  Supreme  Court  in  response  to  certi- 
fied questions  (73  S.  E.  072). 

W.  I.  Geec,  for  plaintiff  In  error.  W.  B. 
Wooten,  SoL  Gen.,  and  F.  A. 'Hooper,  for  the 
State. 

HILL,  C,  J.    Judgment  reversed. 

4 

POTTLE,  J.,  not  presiding. 

(10  Ga.  App.  581) 

McFARLIN  et  aL  t.  REEVES.     (No.  3,009.) 
(Court  of  Appeals  of  Georgia.     Feb.  24,  1912.) 

(8yllahu9  hy  the  Court) 

1.  Chattel   Mobtoaqes    (§    276*)    —   Fobs- 
OLosuBE— Notice  to  Mobtoaoob— Waiveb. 

There  was  no  motion  to  dismiss  the  levy 
of  the  mortgage  fi.  fa.  upon  the  ground  that 
the  justice  of  the  peace  had  not  notified  the 
mortgagor  at  the  time  of  issuing  the  execution 
upon  the  affidavit  of  foreclosure;  and,  in  the 
absence  of  an  appropriate  request,  the  judge 
did  not  err  in  failing  to  charge  the  jury  that 
it  was  the  duty  of  the  magistrate,  with  whom 
the  mortgage  and  affidavit  to  foreclose  it  were 
filed,  to  give  notice  to  tiie  mortgagor  of  the 
proceedings  to  foreclose  at  the  time  of  issuing 
the  execution,  and  that  if  Uie  proof  showed  that 
he  failed  to  do  this  the  jury  should  find  for 
the  plaintiff.  Nor  did  the  court  err  in  overrul- 
ing the  objection  to  the  mortgage  fi.  fa.,  based 
upon  the  ground  that  it  did  not  show  that  the 
justice  of  the  peace  had  ^iven  notice  to  the 
defendant  in  fi.  fa.  as  required  by  law. 

[Ed.  Note.~For  other  cases,  see  Chattel 
Mortgages,  Dec  Dig.  §  276.*] 

2.  Exemptions  (i  86*)— Pbopsbtt  Exekft— 
Statutobt  Pboyisions. 

It  is  optional  to  take  either  the  exemption 
provided  by  section  8416,  or  the  exemption  de- 
dared  in  section  3414,  of  the  Qvil  Code  1910; 


but  one  cannot  take  both  the  exemptions.    Civil 
Code  1910,  i  6585. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  {  39 ;    Dec  Dig.  i  36.*] 

3.    SUFTICIENGT    OF    EVIDENCE  •—    NEW   TBIAI. 

Refused. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Upson  County; 
R.  T.  Daniel,  Judge. 

Action  by  T.  J.  Reeves  against  Lizzie  Me- 
Farlin  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    AfilrmedL 

Jas.  R.  Davis,  for  plaintiffs  in  error.  J. 
Y.  Allen  and  M.  H.  Sandwich,  for  defendant 
in  error. 

RUSSELL,  J.    Judgment  affirmed* 
POTTLE,  J.,  not  presiding. 

ao  Ga.  App.  mX) 
BLACK  T.  ELKINS.     (No.  8,403.) 
(Court  of  Appeals  of  Georgia.    Feb.  24,  1912.) 

(Syllahui  hy  the  Court,) 

L  JuDoicsNT  (S  138*)  ~  Default  — SKTTiNa 
Aside. 

Under  the  facts  stated  in  the  defendant's 
motion,  it  was  error  to  refuse,  at  the  trial 
term,  to  allow  the  default  to  be  opened.  The 
defendant  had  paid  the  costs,  the  showing  un- 
der oath  set  up  a  meritorious  defense,  and  the 
movant  offered  to  plead  instanter  and  an- 
nounced ready  to  proceed  with  the  trial. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent.  Dig.  fi  249-251;   Dec  Dig.  S  13&«] 

2.  Pledges  (S  68*)— Enforcement  of  Right 
OF  Action  Pledged— Amount  of  Recovkbt. 

Generally  the  holder  of  a  promissory  note, 
pledged  to  him  as  collateral,  may  enforce  it  for 
the  entire  amount  against  the  maker  as  obli- 
gor, holding  as  trustee  for  the  pledgor,  any  sur- 
plus after  the  payment  of  his  debt;  but  if  the 
maker  has  a  valid  defense  against  the  original 
payee,  the  holder  cannot  recover  more  than 
the  amount  of  the  debt  due  him  by  the  payee 
as  his  pledgor.  If  the  maker  of  a  promissory 
note  which  has  been  pledged  to  a  third  person 
as  collateral  security  proves  a  defense  not 
available  as  a  bar  to  recovery  by  the  pledgee, 
but  good  as  against  the  pledgor,  the  ple<^ee 
will  be  allowed  to  recover  only  to  the  amount 
of  the  debt  for  which  he  holds  the  collateral 
security. 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent  Dig.  M  186-194;    Dec.  Dig.  {  58.*] 

3.  Pledges  (J  58*)— Bztforcement  of  Right 
OF  Action  Pledged— Amount  of  Recovery. 

In  a  case  in  which  A.  ^iv^s  his  promissory 
note  to  B.  and  deposits  with  B.  a  promissory 
note  of  C.  to  himself  as  collateral  security, 
and  B.  sues  C.  upon  the  collateral  note,  and  A. 
thereafter,  before  the  trial  term,  pays  in  part 
his  original  obligation  to  B.,  and  C.  on  his  part 
has  paid  to  A.  either  the  whole  or  a  part  of 
the  amount  of  the  note  held  by  B.  as  coUateral, 
B.  is  not  entitled  to  recover  in  his  action 
against  C.  a  sum  larger  than  the  amount  of 
the  unpaid  balance  due  him  by  A.  at  the  date 
of  the  Judgment 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent.  Dig.  §  194;   Dec.  Dig.  f  5a*] 
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4.  Bills  and  Notes  ({  534*)— Gonsts-dgtion 
—Provision  fob  Attorney's  Fees. 

Where  the  contract  for  attorney's  fees 
contemplates  that  it  shall  be  fixed  upon  a  per- 
centage basis,  the  amount  due  as  attorney's 
fees  is  determined  with  reference  to  the  amount 
actually  due  upon  the  obligation  at  the  time  of 
the  trial,  and  not  by  the  amount  alleged  to  be 
due  when  the  suit  was  filed. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  {§  1946,  1947;    Dec  Dig.  S 

Error  from  City  Ck>urt  of  Tifton;  B.  Eve, 
Judge. 

Action  by  O.  H.  Elkins,  administrator, 
against  S.  G.  Slack.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

On  May  18,  1909,  S.  G.  Slack  executed  and 
delivered  his  promissory  note  for  $2,500  to 
J.  H.  Harris,  due  16  months  after  date,  with 
interest  at  8  per  cent,  per  annum  from  date 
of  said  note.  J.  H.  Harris  in  turn  indorsed 
the  note  sued  on  to  G.  E.  Walters,  adminis- 
trator, who  was  afterwards  succeeded  by 
the  defendant  in  error.  On  January  14,  1911, 
Elkins,  as  administrator  de  bonis  non,  filed 
suit  against  S.  G.  Slack  in  the  city  court  of 
Tifton  to  recover  principal,  interest,  and  10 
per  cent  attorney's  fees  provided  /or  in  said 
note.  At  the  appearance  term  in  February, 
1911,  the  case  was  marked  in  default;  no 
plea  being  filed.  At  the  March  term,  the  de- 
fendant, S.  G.  Slack,  appeared  in  court,  and, 
before  final  judgment  was  rendered,  paid 
the  court  costs  and  filed  his  plea  to  said 
suit  He  charges  in  his  plea  that  the  note 
sued  on  was  by  J.  H.  Harris  deposited  with 
the  defendant  in  error  as  collateral  security 
to  a  note  signed  by  J.  H.  Harris  et  al.  to  G. 
E.  Walters,  former  administrator,  and  that 
the  indebtedness  existing  between  J.  H.  Har- 
ris and  the  estate  represented  by  the  defend- 
ant in  error  liad  been  satisfied,  and  that  by 
operation  of  law  the  collateral  security  had 
answered  its  purpose,  thereby  reverting  back 
to  J.  H.  Harris. 

Defendant  further  charged  in  his  plea  that 
the  indebtedness  between  J.  H.  Harris  and 
the  estate  represented  by  O.  H.  Elkins  had 
been  sued  to  judgment  hi  the  city  court  of 
Bltzgerald,  and  that  said  judgment  had  been 
fully  paid,  and  that  said  payment  occurred 
on  March  10,  1911,  after  the  default  judg- 
ment and  before  final  judgment  in  the  city 
court  of  Tifton.  It  was  there  alleged  in  the 
plea  that  J.  H.  Harris  had  been  paid  the 
sum  of  $592.20  on  March  10,  1911,  on  the 
note  sued  on  in  the  city  court  of  Tifton,  it 
being  the  same  day  that  the  judgment  in 
favor  of  this  defendant  in  error  against  J. 
H.  Harris  et  al.  was  marked  satisfied  and 
canceled  of  record  in  the  clerk's  office  in  Ben 
Hill  coimty.  The  court  declined  to  open  the 
default,  and  on  March  16,  1911,  entered 
judgment  as  in  default  in  favor  of  the  plain- 
tiff against  the  defendant,  S.  G.  Slack,  for 
$2,500  principal,  $368.30  interest,  and  $286.53 


attorney's  fees.  The  plaintiff  in  error  then 
and  there  excepted  to  this  judgment  and 
tendered  the  court  his  bill  of  exceptions, 
which  was  duly  certified.  Exception  is  tak- 
en to  the  refusal  to  open  the  default 

On  March  16,  1911,  the  court,  without  the 
intervention  of  a  jury,  and  before  entering 
up  a  judgment,  heard  the  evidence  of  S.  G. 
Slack  and  O.  H.  Elkins,  and  also  inspected 
the  documentary  evidence;  but  it  will  be 
observed  that  the  judgment  in  this  case  is 
entered  up  independent  and  aside  from  the 
evidence  of  S.  G.  Slack  and  O.  H.  Elkins, 
and  on  April  15,  1911,  after  the  bill  of  excep- 
tions had  been  certified  by  the  court,  the 
court,  on  complaint  of  the  defendant  in  er- 
ror, ordered  the  derk  to  certify  and  send 
up  the  evidence  of  Slack  and  Elkins  and 
the  documentary  evidence  introduced. 

J.  B.  Murrow  and  J.  J.  Murray,  for  plain- 
tiff in  error.  Geo.  E.  Simpson,  W.  H.  Home, 
and  O.  B.  Elkins,  for  defendant  in  error. 

RUSSELL,  J.    Judgment  reversed. 
POTTLE,  J.,  not  presiding. 


.   (10  CNk  App.  548) 

KIGHT  v.  ROBINSON.     (No.  3,137.) 
(Court  of  Appeals  of  Georgia.    Feb.  24,  1912.) 

(SyUahuB  by  the  OouriJ 

1.  Evidence    (|  423*)— Pabol  Evidence  — 
mobtqaqes. 

Parol  evidence  is  inadmissible  to  extend  or 
increase  the  amount  of  indebtedness  specifically 
secured  by  a  mortgage,  where  the  mortgage 
does  not  on  its  face  show  that  it  was  given  to 
secure  advances.  Evidence  that  a  mortgage 
was  intended  to  secure  a  note  not  specified  m 
it  is  properly  repelled,  in  the  absence  of  any 
averment  that  by  reason  of  fraud,  accident,  or 
mistake  the  correct  amount  was  not  stated. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  1963;  Dec.  Dig.  |  423.*] 

2.  MOBTOAGBs  (8  146*)— Lien. 

A  mortgage  foreclosure  is  a  proceeding 
strict!  juris,  and  the  lien  of  the  mortgage  can- 
not be  extended  to  secure  any  indebtedness 
other  than  that  specifically  mentioned  in  the 
condition  of  the  mortgage. 

[Ed.  Note.—For  other  cases,  see  Mortgages, 
Cent  Dig.  S  290^;  Dec.  Dig.  {  146.*] 

Error  from  City  Conrt  of  WrightsvlUe; 
J.  L.  K^it,  Judge. 

Action  by  Mrs.  N.  J.  Kight  against  Louis 
Robinson  to  forec^lose  a  mortgage.  Defend- 
ant interposed  an  affidavit  of  illegality. 
Judgment  for  plaintiff  for  less  than  the 
amount  claimed,  and  she  brings  error,  which 
is  here  prosecuted  in  the  name  of  R  T. 
Kight,  as  administrator.    Affirmed. 

Wm.  Faircloth  and  Chas.  S.  Claxton,  for 
plaintifl?  in  error.  E.  L.  Stephens,  for  de- 
fendant in  error. 

RUSSELL,  J.  Mrs.  N.  J.  E:ight  foreclosed 
a  chattel  mortgage  executed  by  Louis  Robin- 
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son,  and  to  tbe  foreclosnre  the  mortgagor 
interposed  an  affidavit  of  illegality.  The 
mortgage  and  the  note  which  It  was  given 
to  secure  were  included  In  the  same  writing. 
By  its  terms  Robinson  promised  to  pay  N. 
J.  Kight,  or  order,  on  October  1,1908»  $500, 
with  Interest  at  maturity  at  the  rate  of  8 
per  cent  per  annum,  and  to  secure  the  pay- 
ment of  the  note  he  mortgaged  a  growing 
crop  of  76  acres  In  cotton  and  38  acres  In 
corn  >on  a  designated  farm,  with  several  head 
of  live  stock.  The  condition  of  the  note  was 
that,  if  he  should  '*truly  pay  the  above  note 
at  maturity,  then  this  mortgage  to  be  null 
and  void."  There  is  no  intimation,  from 
the  language  of  the  note  or  mortgage,  that 
It  was  executed  to  secure  future  advances. 
The  consideration  of  the  note  is  not  stat- 
ed, further  than  by  the  usual  phrase  "value 
received."  The  affidavit  of  illegality  set 
up  that  the  mortgagor  had  paid  the  plaintiff 
the  amount  of  the  mortgage  which  was  given 
to  secure  payment  for  supplies  to  be  furnish- 
ed to  make  the  crop  for  the  year  1908,  but 
spedflcally  denied  that  the  mortgage  was  to 
secure  the  purchase  price  of  any  guano. 
Another  ground  of  the  affidavit  of  Illegality 
was  that  the  plaintiff  was  not  eiitltled  to 
recover  more  than  three-fourths  of  the 
amount  of  tbe  account  for  supplies,  because 
she  had  not  at  any  time  applied  to  tbe  or- 
dinary and  had  her  weights  and  measures 
marked,  sealed,  and  stamped  as  required  by 
law.  Another  ground  of  illegality  was  that 
the  mortgage  was  void  on  account  of  usury. 
Upon  the  trial  (in  which  all  Issues  of  fact 
were  submitted  to  the  judge  without  the  in- 
tervention of  a  jury)  a  judgment  was  ren- 
dered, finding  the  defendant  to  be  Indebted 
to  the  plaintiff  $65.06,  with  $10.51  interest, 
and  to  this  judgment  exception  Is  taken. 

There  is  no  conflict  In  the  evidence  as  to 
the  fact  that  the  defendant  sustained  by  un- 
contradicted testimony  the  ground  of  illegal- 
ity based  upon  the  provisions  of  section  1882 
of  the  Civil  Code  of  1010,  and  established 
by  the  plaintiff's  own  witnesses  that  he  was 
entitled  to  have  a  deduction  of  one-fourth 
of  $330.89  of  supplies  sold  to  him  by  the 
plaintiff.  It  was  also  admitted  that  the  de- 
fendant had  paid  upon  the  supplies  advanced 
him  from  the  store  $368.08.  Under  this  view 
of  the  evidence  the  defendant  would  have 
owed  for  supplies  from  the  store  only  $366.64, 
instead  of  $444.42,  and  therefore  would  also 
have  sustained  the  ground  of  illegality  in 
which  he  asserted  that  he  owed  nothing  upon 
the  mortgage.  Under  this  view  of  the  case, 
It  seems  to  us  that  the  defendant  could  well 
have  complained  of  the  Judgment  for  $65.66 
rendered  against  him,  but  he  has  not  done 
■0.  So  much  as  to  the  evidence  which  was 
admitted  by  the  court,  and  upon  this  branch 
of  the  case  it  appears  that  the  only  ground 
for  complaint  by  the  plaintiff  In  error  con- 


sists in  the  fact  that,  if  she  was  entitled  to 
recover  at  all,  she  was  entitled  to  a  find- 
ing for  a  larger  amount  This  contention 
rests  upon  two  propositions:  First,  that  nn* 
der  the  evidence  which  was  excluded,  and 
not  considered  by  the  court,  the  levy  of  the 
mortgage  fl.  fa.  was  entitled  to  proceed  for 
the  full  amount  of  the  fi.  fa. ;  and,  second, 
that  even  If  the  first  proposition  be  not 
sound,  the  judge  should  have  entered  judg- 
ment for  $76.34,  Instead  of  $65.66,  upon  the 
evidence  which  the  judge  did  consider.  We 
shall  therefore  first  consider  the  assignments 
of  error  which  complain  of  the  exclusion  of 
testimony. 

[1,2]  It  appears  from  the  evidence  that 
the  defendant  purchased  from  the  plaintiff 
supplies  to  the  amount  of  $444.42,  and  also 
bought;  of  her  $225  worth  of  guano.  The 
plaintiff's  contention  in  the  lower  court  was 
that  the  mortgage  for  $500  was  given  to  se- 
cure this  entire  sum  of  $669.42.  The  plain- 
tiff admitted  that  Robinson  had  paid  $368.08 
upon  the  running  bill  'at  the  store.  The 
difference  between  the  two,  of  course,  would 
be  $76.34.  As  evidence  of  the  indebtedness 
for  guano,  the  plaintiff  tendered  in  evidence 
a  note  of  $225,  payable  to  the  Mutual  Fer- 
tilizer Company,  or  bearer,  signed  by  Robin- 
son. This  note,  upon  objection,  the  court 
repelled  from  the  evldoice,  and  in  his  judg- 
ment he  states  that  it  was  not  considered. 
As  to  whether  the  guano  was  Intended  to  be 
Included  in  the  $500  note,  the  parties  were 
in  direct  conflict  In  their  testimony,  and  for 
that  reason  the  judge  would  have  been  au- 
thorized to  find  either  way  upon  the  issue; 
but  since  the  court  states  in  the  judgment 
that  the  note,  which  was  admitted  by  both 
parties  to  represent  the  purchase  price  of  the 
guano,  was  not  considered  by  him,  the  ques- 
tion Is  squarely  raised  as  to  whether  evi- 
dence was  admissible  to  the  effect  that,  while 
the  mortgage  purported  to  secure  an  Indebt- 
edness stated  in  its  face  to  be  $500,  it  was 
in  fact  Intended  to  secure  a  considerable 
larger  amount  In  other  words,  where  the 
amount  of  the  note  to  be  secured  by  the 
mortgage  is  definitely  stated  In  the  mortgage, 
can  it  be  shown  aliunde  that  a  different 
amount  was  Intended  to  be  secured,  and  that 
thereby  the  lien  of  the  mortgage  for  an 
amount  different  from  that  specified  there- 
in attached  to  the  personal  property  upon 
which  a  lien  was  created?  We  have  been 
unable  to  find  any  adjudication  upon  the 
direct  point  in  this  state.  We  are  cited  by 
counsel  for  the  plaintiff  to  the  rulings  in 
Hester  v.  Galrdner,  128  Ga.  53i,  58  S.  E.  165^ 
and  Emerson  v.  Knight  130  6a.  105,  60  S. 
E.  255.  Neither  of  these  casea^  however,  ap- 
pear to  be  in  point 

Judgment  affirmed. 

POTTLB,  J^  not  presidlnf. 
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WILHELM  T.  WESTERN  UNION  TELE- 
GRAPH 00. 

{Supreme  Gonrt  of  Sonth  Carolinfii.    March  6, 

1912.) 

1.  TELEOBAPH6  AND  TELEPHONES  (SI  66,  78*) 

^Delay  in  Tbansmitting  Message>— Pbb- 

bumption. 

Where  a  telegraph  company  has  notice  of 
the  urgency  of  a  message,  and  its  agent  prom- 
ises to  rush  it,  an  unexplained  delay  in  trans- 
mission and  delivery  of  more  than  18  hours 
raises  a  presumption  of  a  willful  disregard  of 
the  sender's  rights,  and  in  an  action  against 
the  company  the  question  of  piinitlve  damages 
should  be  submitted  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Big.  |§  61,  76;.  Dec.  Dig. 
|§  66,  73.*] 

2.  Telegraphs  and  Telephones  (g  60*  )— 
Delay  in  Transmitting  Message  — Dam- 
ages. 

In  an  action  for  delay  in  transmitting  a 
telegram,  the  nominal  damages  to  which  the 
sender  is  entitled  for  loss  of  the  fee  paid  are 
sufficient  actual  damages  to  support  a  recovery 
of  punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  71;  Dec  Dig.  § 
69.*] 

d.  Telegraphs  and  Telephones  (§  73*)— De- 
I.AY  IN  Transmitting  Messaget— Damages. 
In  an  action  for  delay  in  transmitting  a 
telegram,  it  appeared  that  the  message  was 
sent  by  plaintiff's  agent  to  notify  plaintiff  of 
the  time  of  trial  of  an  action  against  her.  By 
reason  of  the  delay,  she  was  unable  to  be  pres- 
ent, and  lost  the  case.  The  testimony  in  the 
prior  case  was  introduced  in  evidence,  and  pre- 
sented a  conflict  as  to  her  liability  in  that  ac- 
tion. Held  that,  if  such  damages  could  be  re- 
covered, the  court  Invaded  the  province  of  the 
jury  in  holding  that  she  ought  to  have  lost  her 
case. 

,  [Ed.  Note.— For  other  eases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  76;  Dec  Dig.  I 
73,*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chesterfield  County. 

Action  by  Louisa  S.  Wilhelm  against  the 
Western  Union  Telegraph  Company.  From 
a  judgment  for  defendant  on  a  directed  ver- 
dict, plaintiff  appeals.    Reversed. 

Stevenson  &  Matheson,  for  appellant 
Willcox  &  Wiilcox  and  Edwnrd  Mclver,  for 
respondent 


HYDRICK,  J.  Plaintiff  brought  this  ac- 
tion to  recover  actual  and  punitive  damages 
for  alleged  negligent  and  willful  delay  by  de- 
fendant in  the  transmission  and  delivery  of 
a  telegram.  The  testimony  introduced  at  the 
trial  tended  to  prove  the  following  facts  and 
circumstances:  PlalritiflC  was  sued  in  the 
court  of  a  justice  of  the  peace  at  Monroe,  N. 
CX,  by  a  firm  of  attorneys  at  law  for  a  fee, 
which  they  alleged  she  owed  them  for  pro- 
fessional services  rendered  in  the  prepara- 
tion of  a  certain  statement  showing  the 
cause  and  manner  of  her  husband's  death, 
which  statement  was  asked  for  by  the  agent 
of  a  fraternal  insurance  order  In  which  her 


husband  was  Insured.  It  appears  that  these 
attorneys  were  familiar  with  the  facts  and 
circumstances  cpnnected  with  the  death  of 
her  husband,  because  they  had  been  employ- 
ed to  assist,,  and  did  assist,  in  the  prosecu- 
tion of  the  person  who  killed  him.  There- 
fore it  seems  that  the  agent  of  the  insurance 
order  applied  to  them  for  the  statement. 
They  in  turn  applied  to  plaintiff  to  know 
whether  she  wished  them  to  prepare  It  At 
the  trial  In  the  justice's  court,  she  and  her 
sister,  Miss  Cora  Steen,  testified  that  she  re- 
fused to  consent  for  them  to  do  so  until  the 
attorney,  who  consulted  her  about  the  mat- 
ter, assured  her  that  there  would  be  no 
charge  for  it  On  the  other  hand,  the  attor- 
ney testified  that  she  agreed  to  pay  $25  for 
the  preparation  of  the  statement  The  jus- 
tice found  in  favor  of  Mrs.  Wilhelm,  and 
gave  judgment  accordingly.  The  attorneys 
appealed  to  the  superior  court,  where,  ac- 
coi^ding  to  the  practice  in  North  Carolina, 
the  case  was  tried  de  novo.  About  midday, 
on  August  20,  1906,  the  case  was  set  for  trial 
on  August  21,  1906,  and  plaintiff's  father, 
who  was  looking  after  the  matter  for  her, 
filed  with  the  defendant's  agent  at  Monroe, 
at  2:25  p.  m.,  a  telegram,  addressed  to  his 
daughter.  Miss  Cora  Steen,  at  Middendorf, 
S.  C,  where  she  was  with  the  plaintiff,  Mrs. 
Wilhelm,  saying:  "Both  come  to-night.  Get 
B.  to  stay  at  nfght."  Plaintiff  and  her  sister 
were  expecting  the  message,  and  were  ready 
to  go,  and  made  inquiry  of  the  agent  at 
Middendorf  about  it.  Middendorf  is  a  small 
station  on  the  Seaboard  Air  Line  Railway, 
about  90  miles  from  Monroe.  Plaintiff's  res- 
idence was  about  150  yards  from  the  station, 
which  is  a  combined  railroad  and  telegraph 
station,  at  which  the  ofiice  is  kept  open  until 
about  9  o'clock  at  night  It  does  not  appear 
at  what  hour  it  opens  in  the  morning,  nor 
does  it  appear  at  what  hour  the  ofiSce  at 
Monroe  opens  or  closes,  nor  whether  there  is 
direct  connection  between  the  two,  or  an  in- 
termediate relay  station.  It  appears  that 
plaintiff's  father  informed  defendant's  agent 
at  Monroe  of  the  importance  of  the  message 
and  the  reasons  thereof,  and  asked  him  to 
rush  transmission  and  delivery,  which  he 
promised  to  do.  There  were  two  trains  upon 
which  plaintiff  and  Miss  Steen  could  have 
taken  passage  from  Middendorf  and  reached 
Monroe  in  time  for  the  trial.  One  left  Mid- 
dendorf about  8  o'clock  p.  m.,  August  20th, 
and  the  other  about  8  a.  m.,  August  21st. 
The  message  was  not  delivered  until  9  a.  m. 
on  August  21st,  too  late  for  them  to  get  to 
Monroe  in  time  for  the  trial.  The  same  wit- 
nesses testified  in  the  superior  court  as  in 
the  justice's  court,  except  plaintiff  and  Miss 
Steen.  The  result  of  the  trial  was  a  judg- 
ment against  plaintiff  for  $25  and  costs. 
Plaintiff  and  Miss  Steen  both  testified  that 
if  the  telegram  had  been  delivered  in  time. 
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they  would  have  gone  to  Monroe,  and  haye 
testified  the  same  as  they  had  done  In  the 
justice's  court.  The  testimony  which  was 
taken  in  the  trials  in  North  Carolina  was 
Introduced  in  this  case.  The  defendant  of- 
fered no  explanation  of  the  delay  in  trans- 
mitting or  delivering  the  message,  except  as 
it  may  be  based  upon  and  inferred  from  the 
testimony,  brought  out  of  plaintiflTs  wit- 
nesses on  cross-examination,  that  the  office 
at  Middendorf  closes  about  9  o'clock  p.  m. 

At  the  close  of  all  the  testimony,  defend- 
ant moved  for  the  direction  of  the  verdict  on 
the  grounds:  (1)  Because  there  was  no  alle- 
gation in  the  complaint  that  plaintiff  and  her 
Bister  would  have  gone  to  Monroe,  if  the  tel- 
egram had  been  delivered  in  time.  (2)  The 
damages  sued  for  are  speculative.  (3)  No 
evidence  to  warrant  punitive  damages.  (4) 
No  evidence  of  damages  resulting  proximate- 
ly from  the  alleged  delay.  (5)  No  allegation 
or  evidence  of  actual  damages.  Hence  no 
punitive  damages  can  be  recovered.  The 
court  granted  the  motion,  on  the  ground  that 
there  was  no  evidence  warranting  a  verdict 
for  punitive  damages,  and  on  the  ground 
that,  under  the  testimony  introduced,  plain- 
tiff ought  to  have  lost  her  case  in  North 
Carolina;  and  therefore  she  should  not  in 
justice  have  any  cause  of  action  against  the 
defendant 

[11  The  rule  is  well  settled  that  delay  in 
the  transmission  or  delivery  of  a  telegram 
raises  a  presumption  of  negligence,  which 
casts  upon  the  telegraph  company  the  burden 
of  explaining  the  delay;  and  that  long  and 
unexplained  delay  raises  a  presumption  of 
wantonness.  Baker  v.  Telegraph  Co.,  84  S. 
C.  477,  66  S.  EL  182,  137  Am.  St  Rep.  848, 
and  cases  cited.  In  that  case,  the  court  said 
that  no  hard  and  fast  rule  could  be  adopted 
as  to  the  duration  of  the  time  of  delay  that 
would  raise  a  presumption  of  wantonness, 
but  that  each  case  must  be  decided  according 
to  the  circumstances,  and  a  delay  of  between 
four  and  five  hours  was  held  insufficient  to 
carry  the  issue  of  punitive  damages  to  the 
jury,  in  the  absence  of  other  circumstances 
tending  to  show  willfulness.  In  this  case, 
special  notice  was  given  to  defendant  of  the 
urgency  and  importance  of  the  message,  and 
the  agent  promised  that  it  should  be  rushed. 
We  think,  under  these  circumstances,  the 
unexplained  delay  of  more  than  18  hours  in 
transmitting  and  delivering  the  message  af- 
fords a  reasonable  inference  of  a  conscious 
disregard  of  plaintiff's  rights.  It  is  true  that 
a  good  part  of  this  time  was  not  office  hours 
at  Middendorf;  but  the  judge  states  that  the 
telegram  showed  that  It  was  received  at  Mid- 
dendorf at  8:50  a.  m.  on  August  21st.  There- 
fore it  is  inferable  that  it  was  not  sent  from 
Monroe  until  the  morning  of  the  21st  If, 
for  any  reason,  it  could  not  have  been  sent 
from  Monroe  on  the  afternoon  or  evening  of 
the  20th  before  the  office  at  Middendorf  had 


closed  for  the  night,  the  sender  should  hare 
been  notified,  so  that  he  might  take  other 
steps  to  communicate  with  his  daughter. 
The  court  erred,  therefore,  in  directing  the 
verdict  on  the  issue  of  punitive  damages. 

[2]  Passing  the  question  as  to  whether  the 
actual  damages  alleged  to  have  been  sus- 
tained in  the  loss  of  her  case  in  North  Car- 
olina, as  the  result  of  the  delay  complained 
of,  are  too  remote  and  speculative  to  be  re- 
covered, it  appears  that  plaintiff  paid  the  de- 
fendant the  usual  fee  for  transmitting  and 
delivering  the' message.  Her  purpose  in  hav- 
ing the  message  sent  was  thwarted  by  the  de- 
lay. She  was  therefore  entitled  to  recover  at 
least  nominal  damages  for  the  breach  of  de- 
fendant's duty  to  her,  as  a  member  of  the  pub- 
lic, even  if  she  suffered  no  other  actual  dam- 
ages than  the  loss  of  the  fee  paid,  and  such 
nominal  damages  was  a  sufficient  basis  for  the 
recovery  of  punitive  damages  for  the  wanton 
disregard  of  her  rights.  Arial  v.  Telegraph 
Co.,  70  S.  a  418,  50  S.  B.  6;  Doster  v.  Tele- 
graph Co.,  77  S.  C.  56,  67  S.  E.  671 ;  Gens  v. 
Telegraph  Co.,  86  S.  C.  242,  68  S.  E.  530. 

[3]  As  the  circuit  court  did  not  rule  upon 
the  question  whether  the  damages  sustained 
by  the  loss  of  her  case  were  too  speculative 
and  remote,  that  question  is  not  properly  be- 
fore this  court  for  consideration.  But,  if 
such  damages  may  be  recovered,  as  to  which 
we  express  no  opinion,  the  circuit  judge  in- 
vaded the  province  of  the  jury  in  holding 
that  the  plaintiff  ought  to  have  lost  her  case 
in  the  superior  court  in  North  Carolina. 
There  was  a  sharp  issue  of  fact  in  the  testi- 
mony as  to  whether  plaintiff  agreed,  ex- 
pressly or  impliedly,  to  pay  the  fee  for 
which  she  was  sued. 

Judgment  reversed. 


(90  8.  C.  439) 

In  re  DICKS'  WILL. 

DICKS  et  aL  v.  DICKS  et  aL 

(Supreme  Court  of  South  Carolina.    March  1, 

1912.) 

Courts   (8  202* )— Probate  Coubtb— Appeai. 
—Time  to  Perfect  Appeal. 

A  party  appealing  from  a  judgment  of  the 
probate  court  must  file  a  certified  copy  in  the 
appellate  court  within  a  reasonable  time;  and 
where  he  permits  ^^e  terms  of  court  to  con- 
vene without  doing  so,  and  falls,  after  motion 
to  dismiss  the  appeal,  to  take  any  steps  under 
Code  Civ.  Proc.  1902.  Si  339,  349,  to  relieve 
himself  from  his  neglect,  the  appeal  is  prop- 
erly dismissed. 

[Ed.  Note.~For  other  cases,  see  Courts, 
Cent  Dig.  H  480-486;   Dec  Dig.  i  202.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;   J.  W.  De  Vore,  Judge. 

Proceedings  by  Ransom  Dicks  and  another 
for  the  probate  of  the  will  of  Ransom  Dicks, 
deceased,  against  David  Dicks  and  others. 
From  a  judgment  diamissing  an  appeal  from 
the  probate  court  and  afflrming  the  judgment 


•For  other  oasea  Me  same  toplo  and  seotlon  NUMBER  in  Dee.  Dls.  4  Am.  Dig,  Key  No.  Seriea  ft  Bep*r  Indezef 


S.CD 


SMITH  ▼•  SOUTHERN  RT.  00. 


867 


of  the  probate  court  denying  probate,  plain- 
tiffs appeal.    Affirmed. 

L.  D.  Jennings,  for  appellants.  Lee  & 
Moise,  for  respondents. 

WATTS,  J.  This  iB  an  appeal  taken  from 
the  order  of  Judge  Shlpp,  dismissing  an  ap- 
peal from  the  probate  court  of  iSumter  coun- 
ty, and  affirming  the  Judgment  of  the  pro- 
bate court  in  this  cause. 

The  facts  are  that  Ransom  Dicks  died  in 
1906,  and  shortly  after  his  death  two  of  his 
children,  Ransom  Dicks,  Jr.,  and  Rose  Wil- 
lis, presented  an  alleged  will  to  the  judge  of 
probate,  and  the  same  was  proven  in  com- 
mon form;  the  alleged  will  being  ffied  Octo- 
ber 11,  1906.  This  alleged  wiU  devised  aU 
of  his  property  to  these  two  children.  iSub- 
sequently,  on  October  31,  1906,  David  Dicks, 
Kate  Brunson,  and  Abram  Dicks,  three  chil- 
dren of  the  deceased,  petitioned  the  judge 
of  probate,  praying  that  the  court  require 
Ransom  Dicks,  Jr.,  and  Rose  Willis  to  prove 
the  said  will  in  due  and  solemn  form  of 
law.  Thereupon  due  notice  was  given  by  the 
judge  of  probate  that  he  would  require  said 
alleged  will  proven  in  due  and  solemn  form 
of  law  on  August  15,  1907.  Nothing  was 
done  in  pursuance  of  this  notice,  and  a  rule 
to  show  cause  was  served  on  Ransom  Dicks, 
Jr.,  and  Rose  Willis  why  they  should  not  be 
attached  for  contempt  in  not  proceeding  to 
prove  the  said  alleged  will  in  accordance 
with  the  order  of  the  judge  of  probate.  Aft- 
erwards, about  March  7,  1908,  an  action  was 
commenced  in  the  court  of  probate  to  prove 
the  alleged  will  in  due  and  solemn  form. 
After  taking  testimony  and  hearing  argu- 
ment, the  judge  of  probate,  on  July  1,  1909, 
made  his  decree,  adjudging  and  holding  that 
the  said  alleged  will  was  a  forgery,  and  re- 
fused to  admit  it  to  probate.  On  the  stfme 
day,  a  formal  written  notice  of  the  filing  of 
the  decree  was  given  to  Ransom  Dicks,  Jr., 
and  Rose  Willis.  On  July  8,  1909,  the  ap- 
pellants served  notice  of  appeal,  and  grounds 
thereof,  upon  the  respondents,  stating  that 
they  intended  to  appeal  from  the  court  of 
probate  to  the  court  of  common  pleas  for 
the  county  of  Sumter.  Nothing  further  was 
done  to  perfect  the  appeal.  The  appellants 
failed  to  file  in  the  circuit  court  a  certified 
copy  of  the  record  of  the  proceedings  ap- 
pealed from,  or  the  grounds  of  appeal,  or 
the  proper  evidence  that  notice  had  been 
given  to  the  adverse  parties  according  to 
law.  The  appellants  having  taken  no  steps 
whatever  to  perfect  their  appeal,  and  live 
terms  of  the  court  of  common  pleas  for  Sum- 
ter county  having  passed  since  the  notice  of 
intention  to  appeal  was  served,  the  respond- 
ents served  on  the  appellants,  on  February 
28,  1911,  a  notice  that  they  would  move  to 
have  the  said  appeal  dismissed.  Upon  hear- 
ing the  motion  upon  this  notice.  Judge  Shlpp 


dismissed  the  appeal,  and  affirmed  the  judg- 
ment of  the  court  of  probate. 

There  is  only  one  question  involved  in 
this  appeal:  Did  his  honor,  Judge  Shipp, 
err  in  making  this  order?  Notice  of  the 
filing  of  decree  in  probate  court  was  given 
appellants  on  July  1,  1909,  and  on  July  8, 
1909,  notice  of  intention  to  appeal  therefrom, 
and  grounds  of  appeal,  were  duly  served 
upon  respondents,  and  no  further  steps  were 
taken  to  perfect  the  appeal  until  February 
28,  1911,  when  attorneys  for  respondents 
served  notice  upon  the  appellants  that  they 
would  move,  on  March  20,  1911,  or  as  soon 
thereafter  as  counsel  could  be  heard,  to  dis- 
miss the  appeal,  on  the  grounds  that  the  pe- 
tition had  not  been  filed  in  the  circuit  court 
in  the  time  required  by  law.  After  this  no- 
tice on  March  10,  1911,  the  attorneys  for 
appellants  filed  a  certified  copy  of  the  pro- 
ceedings appealed  from  and  the  grounds  of 
appeal  filed  in  probate  court,  together  with 
proper  evidence  that  notice  had  been  given 
adverse  party  according  to  law.  The  court 
of  common  pleas  had  convened  five  times 
since  July  1,  1909.  Judge  Shipp  passed  his 
order  July  20,  1911.  It  is  unnecessary  to 
decide  whether  or  not  it  was  necessary  for 
appellants  to  file  a  certified  copy  of  record 
and  proceedings,  etc.,  appealed  from  before 
the  next  stated  session  of  the  said  court  of 
common  pleas  after  such  appeal  is  taken. 
But  we  do  say  that  this  must  be  done  with- 
in a  reasonable  time,  and  to  let  five  terms 
of  court  convene  without  doing  this  is  un- 
reasonable. Notice  was  given  on  February 
28,  1911,  that  on  March  20,  1911,  a  motion 
would  be  made  to  dismiss  the  appeal.  This 
motion  was  not  heard  until  July  20,  1911, 
and  during  all  this  time,  and  at  the  hearing, 
no  effort  was  made  or  urged  by  the  appel- 
lants to  be  relieved,  under  section  339  and 
349,  Code  of  Laws  of  South  Carolina,  vol- 
ume 2,  and  there  was  no  error  on  part  of 
circuit  judge  in  dismissing  the  appeal. 

The  Judgment  is  affirmed. 

GARY,  C.  J.,  and  WOODS  and  HY- 
DRICK,  JJ.,  concur.  FRASER,  3^  did  not 
sit  in  this  case. 


(90  &  C.  469) 
SMITH  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  South  Carolina.    March  1* 

1912.) 

1.  Trial   (8  191*)— Instbuctions— Invasion 
OF  Province  of  Jubt. 

In  an  action  by  a  car  repairer  against  a 
railroad  company  for  injuries  from  being  struck 
by  a  Car  in  defendant's  yards  while  attempt- 
ing to  cross  a  track,  instructions  that  it  was 
not  necessary  to  have  the  bell  rung  or  whistle 
sounded  in  moving  engines  and  cars  in  a  rail- 
road yard,  nor  to  have  a  man  posted  in  front 
of  the  cars  to  warn  the  railroad's  own  em- 
ployes in  its  switching  vard.  invaded  the  prov- 
ince of  the  jury;   it  being  for  the  jury  to  say 
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whetiier  ai^  wamiiif  wu  neeeasary*  ftn^  ^  bo, 
what  waming. 

[Ed.  Note.— For  other  caaes,  see  Trial,  Cent 
Dig.  if  420-131;   Dec  Dig.  %  191.*] 

2.  Neoligenob   (S  6*)  •— Elxmbnts  — Statu- 

TOBY  PBOVISIONS. 

When  a  statute  directs  a  certain  thing  to 
be  done,  it  is  negligence  per  se  not  to  do  what 
the  law  requires;  but  it  does  not  follow  that 
these  things  are  not  to  be  done  at  other  times 
and  under  other  circumstances. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Gent.  Dig.  {  8;   Dec.  Dig.  f  6.*] 

Appeal  from  Gommon  Pleas  Olrcait  Oourt 
of  Blchland  County ;   Geo.  B.  Prince,  Judge. 

Action  by  P.  J.  Smith  against  the  South- 
em  Railway  Company.  From  a  Judgment 
for  defendant,  plaintUf  appeals.  Reversed 
and  remanded  for  new  trial. 

De  Pass  &  De  Pass,  for  appellant  B.  M. 
Thomson,  for  reeqpondent. 

FRASER,  J.  This  case  was  tried  in  Rich- 
land county  before  his  honor,  Judge  Prince, 
and  a  Jury,  and  was  an  action  for  damages 
for  personal  injury.  The  exceptions  deal  en- 
tirely with  the  charge  to  the  Jury.  A  short 
statement,  eliminating  all  extraneous  mat- 
ters, will  make  the  questions  simple  and 
clear. 

The  plaintiff  contends  that  he  was  a  car 
repairer  in  the  employ  of  the  defendant  on 
its  Royster  yard  near  Columbia.  That  there 
were  10  tracks  in  said  yard.  That  while 
working  on  a  car  on  track  No.  8  he  and  his 
assistant  were  directed  by  the  proper  officer 
of  the  defendant  company  to  repair  the  door 
of  a  car  on  track  No.  1  as  soon  as  they 
finished  the  work  on  which  they  were  then 
engaged.  That  track  No.  2  was  situated  be- 
tween track  No.  3  and  track  No.  1,  and  that 
it  was  necessary  for  them  to  cross  track 
No.  2  in  order  to  reach  track  No.  1.  That 
there  were  lines  of  cars  on  tracks  No.  2  and 
No.  8.  That  in  going  to  track  No.  1  he 
found  an  open  space  between  two  cars  on 
track  No.  2.  That  he  stopped  and  looked 
and  listened,  but  could  see  no  indication  of 
any  movement  of  the  cars  on  track  No.  2, 
and  undertook  to  cross  track  No.  2  to  reach 
track  No.  1.  That  while  he  was  in  the  act 
of  crossing  track  No.  2  the  defendant,  through 
its  agents  and  servants,  by  shoving  in  an- 
other car  on  track  No.  2,  thus  suddenly 
moved  the  cars  on  track  No.  2,  which  struck 
the  plaintiff  and  knocked  him  to  the  ground, 
ran  over  his  foot,  cut  off  a  part  of  it,  and 
did  him  serious  bodily  injury.  The  plaintiff 
alleged  that  the  defendant  was  negligent  in 
this  matter  in  not  giving  warning  of  the 
movement  of  the  cars  on  track  No.  2,  and 
that  his  injury  was  caused  by  defendant's 
negligence. 

The  spedflcations  of  negligence  that  are 
now  before  this  court  are:    '*(3)  In  causing 


said  car  to  violently  strike  with  great  force 
and  shove  backwards  a  long  line  of  cars  upon 
another  track  within  the  yard  where  work- 
men are  constantly  at  work,  without  giving 
any  waming  of  their  intention  so  to  do.  (4) 
In  shoving,  kicking  back,  said  car  in  the 
manner  aforesaid,  without  having  an  em- 
ployfi  on  the  forward  part  to  protect  same." 

The  defendant  admitted  that  it  was  neces- 
sary for  plaintiff  to  cross  track  No.  2  in  or- 
der to  reach  track  No.  1,  but  not  that  it  was 
necessary  for  him  to  cross  track  No.  2  at 
the  time  he  did,  denied  that  it  was  necessary 
to  give  warning  before  moving  the  cars  on 
track  No.  2,  and  pleaded  that  the  sudden 
movement  of  these  cars  was  to  be  expected, 
and  that  plaintiff  had  assumed  the  risk  with 
the  employment 

Exception  4  was  abandoned  at  the  hearing, 
and  need  not  be  considered. 

[1,2]  Exceptions  1,  3,  and  5  complain  of 
error  in  the  circuit  Judge  in  charging  that  it 
was  not  necessary  to  have  the  bell  run  or 
the  whistle  sounded  in  moving  engines  and 
cars  in  a  yard.  In  this  charge,  his  honor 
invaded  the  province  of  the  Jury.  When  the 
statute  directs  a  certain  thing  to  be  done,  it 
Is  negligence  per  se  not  to  do  what  the  law 
requires;  but  it  does  not  follow  that  these 
things  are  not  to  be  done  at  other  times 
and  under  other  circumstances.  His  honor 
charged  the  Jury,  ''the  duty  is  placed  upon 
the  defendant  by  law  in  thus  operating  its 
engine  that  these  engines  and  cars  must 
be  shifted  with  due  regard  for  the  safety 
of  its  employ^*'  but  the  sounding  of  the 
bell  or  whistle  had  been  excluded.  It  was 
the  province  of  the  Jury  to  say  what  due 
regard  for  the  safety  of  its  employ^  re- 
quired. It  was  the  province  of  the  Jury  to 
say  whether  any  waming  was  necessary  un- 
der the  circumstances,  and,  if  waming  was 
necessary,  what  warning.  His  honor  erred 
in  this,  and  these  exceptions  are  sustained. 

Exceptions  2  and  6  complain  of  error  in 
the  charge,  in  that  his  honor  charged  the 
Jury  that  it  was  not  necessary  to  have  a 
man  posted  in  front  of  its  cars  to  warn  its 
own  employ^  in  its  switching  yard.  For  the 
reasons  stated  above,  this,  also,  was  error. 
It  was  the  Jury's  province  to  state  what.  If 
any,  waming  was  necessary. 

The  seventh  exception  cannot  be  sustained. 
It  is  an  isolated  sentence.  Almost  inmiediate- 
ly  before,  his  honor  had  limited  the  expres- 
sion ''any  damages,"  and  in  his  main  charge 
had  fully  explained.  This  exception  is  over- 
ruled. 

For  the  errors  whldi  we  have  pointed  oat^ 
the  Judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

GARY,  0.  J.,  and  WGODS  and  HYDRICK, 
JJ.,  concur.  WATTS,  J.,  did  not  sit  in  this 
case. 
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(90  8.  a  470) 

CAROIilAN  TIMBER  CO.  ▼.  HOLDBN  et  aL 

(Supreme  Coart  of '  South  Carolina.    March  2, 

1912.) 

1.  CONniOTAHCB     (I     7»)    —    DiBCBBTION     OF 
COUBT. 

The  grantiiig  of  a  continiiaiice  ia  in  the 
discretion  of  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  S§  17,  18;  Dec.  Dig.  S  7.*] 

2.  Appeal  and  Ebbob  (8  204*)— Objection 

IN   LOWKB   COUBT— NkCESSITY—BVIDBNCB. 

The  admission  of  a  deed  in  evidence  was 
not  reversible  error,  though  a  subscribing  wit- 
ness was  incompetent  by  reason  of  interest, 
where  no  objection  to  the  admission  of  the  deed 
was  made,  and  the  objection  to  the  deposition 
of  the  witness  was  withdrawn. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  125&-1280;  Dec  Dig.  | 
204.*] 

8.  Deeds  (t  47*)— Subscbibinq  Witnesses— 

Intebest. 

A  subscribing  witness  to  a  deed  is  not  in- 
competent, where  he  is  entitled  to  commissions 
on  the  sale  of  the  land,  since  this  is  not  an  in- 
terest in  the  land  itself. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S  106;   Dec  Dig.  §  47.*] 

4.  Appeal  and  Ebbob  (§  273*)— Exceptions 
— supwcienot, 

An  exception  to  the  admission  in  evidence 
of  certain  statements,  which  does  not  identify 
the  statements  nor  specify  the  grounds  of  ob- 
jection, will  be  overruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1620-1630;  Dec  Dig.  i 
273.*] 

5.  Deeds  (fi  126*)— Estates  Cbeated— Condi- 
tional Fees. 

A  conveyance  to  a  person  *'and  the  heirs 
of  her  body  and  assigns  forever"  creates  a 
fee  conditional  in  the  grantee,  and,  upon  the 
birth  of  children,  she  may  convey  in  fee  simple. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S§  356^,  357;  Dec  Dig.  fi  126.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Oconee  County;  G.  W.  Gage,  Judge. 

Action  by  the  Carollan  Timber  Company 
against  W.  V.  Holden  and  another.  From  a 
judgment  for  plaintiff  on  a  directed  yerdlct, 
defendants  appeal.    Affirmed. 

J.  R.  Earle  and  M.  C  Long,  for  appellants. 
Haynsworth  &  Haynsworth,  for  respondent 

WATTS,  J.  This  is  an  action  of  trespass 
upon  a  tract  of  land  described  In  the  com- 
plaint; both  parties  claiming  under  a  deed 
bearing  date  March  13,  1866,  and  made  by 
Robert  Johnson  to  Artemlssa  Chapman.  The 
action  was  tried  before  his  honor,  Judge 
Gage,  and  a  Jury  on  March  2,  1911.  After 
all  the  testimony  was  in,  upon  motion  of 
plaintUTs  attorney,  the  court  directed  a  ver- 
dict for  the  plaintiff.  Judgment  was  enters 
ed  thereon,  and  defendants  appeal  on  10 
grounds. 

In  the  deed  from  Johnson  to  Chapman,  the 
habendum  reads,  "unto  Artemlssa  Chapman 
and  the  heirs  of  her  body  and  assigns  for- 
ever, reserving  a  life  estate  to  her  husband, 


Jackson  Chapman.**  The  language  of  the 
granting  clause  was  similar.  On  January  11^ 
1890,  Artemlssa  and  Jackson  Chapman,  hav- 
ing at  that  time  children,  executed  a  deed 
purporting  to  convey  this  land  to  M.  C.  New- 
ton, who,  on  January  16,  1890,  conveyed  It 
to  W.  J.  Duffie.  W,  J.  Duffle  having  died, 
his  executors,  in  accordance  with  authority 
contained  in  his  will,  conveyed  it  to  B.  R 
Bo  wen  by  deed,  dated  March  1,  1902;  and 
Bowen  on  the  same  day  conveyed  it  to  the 
Benedict-Love  Company,  who  in  turn  convey- 
ed it  to  the  Montvale  Lumber  Company  on  Feb- 
ruary 2,  1904.  This  company  conveyed  It  to 
plaintiff  on  June  10,  1909.  The  defendants 
claim  title  under  deeds  made  by  children 
of  Artemlssa  and  Jackson  Chapman,  both  of 
whom  have  died.  There  was  evidence  as  to 
the  alleged  acts  of  trespass.  The  defendants 
by  their  answer  to  the  complaint  denied,  for 
the  purpose  of  this  action,  that  the  plaintiff 
had  capacity  to  sue,  and  that  plaintiff  was 
the  owner  of  the  land,  and  that  the  defend- 
ants had  trespassed  on  the  land.  W.  V. 
Holden  denied  plaintiff's  title  to  land,  and 
asserted  and  set  up  title  in  himself,  alleging 
that  the  Chapmans  only  had  a  life  estate  in 
the  lands,  and  that  after  their  death  their 
children  took  possession  of  the  land,  and  re- 
mained in  possession  until  they  sold  to  him, 
and  that  defendants  had  no  potice  of  the 
claims  of  any  one  to  the  land  until  the  com- 
mencement of  this  action.  They  further  al- 
lege that  the  deed  under  which  plaintiff 
claims  was  obtained  by  fraudulent  repres&a- 
tations  from  the  Chapmans  and  for  a  nomi* 
nal  sum  and  Inadequate  price. 

[1]  Exception  1  ''assigns  error  and  abuse  of 
discretion  for  the  court  to  force  defendant 
to  trial  under  the  peculiar  circumstances  as 
set  out  in  the  case."  We  see  no  error  on 
the  part  of  Judge  Gage  in  refusing  to  grant 
a  continuance  of  the  case  on  the  showing 
made.  Granting  of  a  continuance  is  a  matp 
ter  entirely  in  the  discretion  of  the  judge; 
and  the  record  shows  no  abuse  of  this  dis- 
cretion.   This  exception  Is  overruled. 

[2,  S]  Exception  2:  "That  it  was  error  for 
the  court  to  admit  in  evidence  the  deed  of 
Artemlssa  Reld  Chapman  and  Jackson  Chap- 
man to  M.  C.  Newton,  as  it  appears  that  W. 
J.  Roark  was  the  real  party  In  interest  who 
was  purchasing  the  land,  and  that  he  was 
one  of  the  subscribing  witnesses  thereto. 
That  the  said  grantee  never  had  any  knowl- 
edge or  gave  her  consent  to  the  transaction, 
or  no  delivery  of  the  deed  was  made."  The 
deed  from  Artemlssa  and  Jackson  Chapman 
to  Newton  was  witnessed  by  W.  K.  Stewart, 
and  W.  J.  Roark.  The  testimony  shows  that 
before  the  execution  of  the  deed,  Roark  had 
bid  off  the  land  in  question  at  tax  sale,  and 
that  J.  H.  Newton  had  told  him  that  lie 
could  sell  the  land  to  Duffle  if  he  (Roark) 
would  get  a  deed  to  it  from  the  Chapmans 
to  Mrs.  Newton.    Roark  undertook  to  obtain 
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the  deed,  and  was  to  receive  $50  from  New- 
ton. Roark  was  to  have  no  interest  in  the 
land  Itself,  but  was  to  be  paid  upon  the  con- 
dition that  he  obtained  the  deed.  When  Mr. 
Haynesworth  read  the  testimony  of  W.  J. 
Roark,  taken  before  the  elerk  of  court  under 
an  order  of  Judge  Gary,  Mr.  Earle  objected 
and  said:  "We  object  to  that  We  would 
like  for  the  court  to  pass  upon  that  question 
first  as  being  the  interest  witness;  further  on 
in  his  testimony  he  was  a  beneficiary  under 
this  deed  which  he  was  undertaking  to  exe- 
cute. I  think  the  balance  of  his  testimony 
which  follows  this  shows  that  he  is  an  in- 
competent witness,  and  we  would  like  for 
your  honor  to  pass  upon  this  question.'* 
Judge  Gage  made  no  ruling.  The  plaintiff 
put  up  W.  K.  Stewart,  the  other  subscribing 
witness,  who  testified  that  he  saw  the  Chap- 
mans  sign  the  deed,  and  that  he  and  W.  J. 
Roark  witnessed  it  R.  R.  Roark,  a  son  of 
W.  J.  Roark,  testified  for  the  plaintiff  that 
his  father  lived  at  Raleigh,  N.  G.;  that  he 
knew  his  handwriting;  and  that  the  signa- 
ture to  the  deed  was  the  handwriting  of  W. 
J.  Roark.  Later  Mr.  Earle  said:  "We  want 
to  offer  the  cross-examination  in.  Mr. 
Haynesworth :  My  friend  can  offer  the  entire 
testimony.  By  the  Court:  You  can't  put 
part  of  what  was  said,  and  not  the  whole. 
Mr.  Earle:  Then  we  withdraw  our  objection 
to  the  deposition,  as  my  friend  there  started 
to  read  it  (Deposition  of  W.  J.  Roark  in- 
troduced in  evidence  and  read  to  the  Jury 
by  Mr.  Earle.)"  After  this  testimony  as  to 
execution  of  deed,  plaintiff's  attorney,  Mr. 
Haynesworth,  said:  "This  deed  is  over  20 
years  of  age.  I  now  introduce  it  in  evidence, 
dated  January  11,  1890,  from  Artemissa  and 
Jackson  Chapman  to  M.  C.  Newton.  (Intro- 
duced and  marked  'Exhibit  C.)"  This  deed 
purported  to  convey  land  in  question,  and 
was  put  in  without  objection  on  part  of  de- 
fendants. If  they  intended  to  object  they 
should  have  done  so  at  the  time  it  was  offer- 
ed in  evidence.  Having  failed  to  make  any 
objection,  they  are  precluded  from  raising 
the  question  on  appeal.  But  even  between 
the  parties  to  the  deed,  the  fact  that  one 


Exception  5  charges  "error  in  refusing  the 
motion  for  a  nonsuit,  on  the  ground  that  the 
plaintiff  had  faUed  to  show  tiUe."  This  is 
overruled  as  the.  circuit  Judge  made  no  mis- 
take in  refusing  motion. 

Exception  6  alleges  error  in  excluding  cer- 
tain testimony  of  the  witness  George  Hol- 
comb.  The  ruling  of  the  court  was  proper, 
as  the  testimony  referred  to  was  incompe- 
tent to  show  undue  influence.  This  excep- 
tion is  overruled. 

[5]  EJxception  7  charges  error  in  constru- 
ing the  deed  to  the  Chapmans  as  a  convey- 
ance of  a  fee  conditional,  and  in  construing 
the  deed  made  by  the  Chapmans  as  convey- 
ing a  fee.  The  Chapmans  having  children 
living  at  the  time  of  the  execution  of  their 
deed  conveying  the  land  to  M.  C.  Newton,  it 
is  clear  that  this  deed  conveyed  to  Newton 
the  fee  simple,  provided  the  Chapmans,  or 
either  of  them,  held  the  fee  conditional. 
Both  the  habendum  and  the  granting  clause 
in  the  deed  from  Johnson  to  the  Chapmans 
read,  "unto  Artemissa  Reid  Chapman  and 
the  heirs  of  her  body  and  assigns  forever," 
reserving  a  life  estate  to  her  husband,  Jack- 
son Chapman,  that  this  conveyed  to  Arte- 
missa Reid  Chapman  a  fee  conditional,  and 
under  the  authorities  of  this  state  she  had  a 
right  to  alienate  by  deed.    Miller  v.  Graham, 

47  S.  C.  288,  25  S.  E.  165;  Bethea  v.  Bethea, 

48  S.  C.  440,  26  S.  E.  716;  Mattison  v.  Mat- 
tison,  65  S.  C.  345,  43  S.  E.  874.  This  excep- 
tion is  overruled. 

Exception  8  alleges  "error  in  holding  that 
there  was  no  testimony  upon  the  Issue  of 
fraud,  and  directing  the  Jury  to  find  verdict 
for  plaintiff."  We  have  carefully  consider- 
ed all  the  testimony,  and  we  find  no  com- 
petent relevant  testimony  tending  to  show 
fraud.    This  exception  is  overruled. 

Exception  10  alleges  "error  in  not  hold- 
ing that  the  testimony  of  W.  K.  Stewart  W. 
J.  Roark,  George  Holcomb,  M.  C.  Newton» 
W.  M.  Chapman,  and  R.  L.  Smith  was  some 
testimony  to  go  to  the  jury  on  the  question 
of  fraudulent  representation  to  obtain  the 
execution  of  the  deed."  We  have  carefully 
considered  all   the  testimony,  and  we  find 


of  the  subscribing  witnesses  had  an  indirect  there  was  no  competent  evidence  introduced 


interest  in  the  transaction,  such  as  the  com- 
missions due  a  real  estate  agent  or  a  claim 
on  the  part  to  be  received,  would  not  make 
him  incompetent,  as  he  had  no  interest  In 
the  land  itself.    This  exception  Is  overruled. 

[4]  Exception  3  charges  error  In  admitting 
"certain  statements  of  J.  H.  Newton  in  ref- 
erence to  the  execution  of  the  deed  from 
the  Chapmans  to  M.  C  Newton,  and  to  the 
contents  thereof,  as  appears  upon  the  rec- 
ord." The  exception  does  not  make  it  clear 
what  statements  are  referred  to,  and  no 
grounds  are  stated  in  the  exception.  This 
exception  is  overruled. 

Exception  4  is  overruled  for  the  same  rea- 
son. 


to  show  fraud  on  the  part  of  Roark  in  ob- 
taining deed.    The  exception  is  overruled. 
The  Judgment  of  the  circuit  is  aflarmed. 

GARY,  C.  J.,  and  WOODS,  HYDRICK,  and 
FRASER,  JJ.,  concur. 


(M>  &  C.  412)  f 

HUMPHRIES  V.  SPARTANBURG  RT..  GAS 
&  ELECTRIC  CO.  (two  cases). 

(Supreme  Court  of  South  Carolina.    March  1, 

1012.) 

1.  Street  Railroads  (§  117*)— Injusiss  to 

Travelers— Willful  Injury. 

In  an  action  for  injuries  by  being  struck 
by  a  street  car,  held  that,  though  the  evidence 
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Indicated  ordinary  negligence  on  defendant's 
part,  there  was  no  proof  of  a  wanton  or  willful 
injury  authorizing  the  submission  of  the  ques- 
tion of  punitive  damages  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec  Dig.  S  117.*] 


2.  Appeal  awd  Bbbob   (§  1062*)— Review— 
Reversal. 

Where,  in  an  action  for  injuries  in  a  street 
car  collision,  the  court  erroneously  submit- 
ted the  question  of  punitive  damages,  and  there 
was  no  way  to  determine  what  amount  of  the 
verdict  the  jury  intended  for  punitive  damages, 
the  judgment  will  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4212-4218;  Dec.  Dig.  S 
1062.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  John  S.  Wilson, 
Judge. 

Actions  by  A.  J.  Humphries  and  Docia 
Humphries  against  the  Spartanburg  Rail- 
way, Gas  &  Electric  Company.  Judgment 
for  plaintiff  in  each  case,  and  defendant  ap- 
peals. Reversed  on  condition  in  the  first 
case,  and  reversed  and  remanded  In  the  sec- 
ond. 

Sanders  &  De  Pass,  for  appellant  Stan- 
yame  Wilson,  for  respondents. 

WATTS,  J.  By  agreement,  these  two  cas- 
es were  tried  together  in  the  circuit  court. 
The  plaintiff,  A.  J.  Humphries,  seeks  to  re- 
cover $2,000  damages  on  account  of  the  al- 
leged negligent,  willful,  and  wanton  break- 
ing of  his  wagon,  killing  of  his  mule,  and 
jarring  and  frightening  the  plaintiff  by  be- 
ing struck  by  a  car  of  the  defendant  in  a 
street  in  the  city  of  Spartanburg. 

The  plaintiff,  Docia  Humphries,  seeks  to 
recover  $2,000  on  account  of  injuries  receiv- 
ed by  her  while  riding  in  a  wagon  with  her 
husband  on  a  street  in  the  city  of  Spartan- 
burg, caused  by  said  wagon  being  struck  by 
a  car  of  defendant  which  was  carelessly, 
willfully,  and  wantonly  run  against  said 
wagon.  The  answer  of  the  defendant  was  a 
denial  of  each  and  every  allegation  of  the 
complaint,  and  set  up  the  defense  of  con- 
tributory negligence.  At  conclusion  of  the 
evidence,  defendant  moved  the  court  to  di- 
rect a  verdict  in  favor  of  the  defendant  as 
to  the  cause  of  action  for  willfulness  and 
wantonness.  This  motion  was  refused.  The 
jury  returned  a  verdict  in  favor  of  plaintiff 
for  $300,  and  in  favor  of  the  plaintiff  Docia 
Humphries  for  $133.  The  exceptions  ques- 
tion the  correctness  of  his  honor's  rulings 
and  refusal  to  direct  verdict  in  favor  of  de- 
fendant as  to  the  cause  of  action  for  pxmi- 
tive  damages,  and  also  the  correctness  of  his 
charge  in  several  particulars  shown  in  the 
exceptions. 

[1  ]  Was  it  error  on  the  part  of  his  honor  in 
refusing  to  direct  a  verdict  for  the  defend- 
ant as  to  punitive  damages?  We  think  so. 
The  testimony  of  plaintiffs  tend  to  show  that 
on  May  15,  1909,  the  plaintiff  was  driving 


on  North  Church  street  in  the  city  of  Spar- 
tanburg on  left  side  of  street,  and,  coming 
to  a  place  where  the  street  hands  had  thrown 
out  a  pUe  of  dirt,  his  mule  stopped,  and, 
getting  scared  at  the  pUe  of  dirt,  started  to 
back  the  wagon,  cutting  it  in  towards  the 
track  of  defendant  company.  When  the 
mule  stopped  at  this  pile  of  dirt,  a  car  of 
defendant  company  was  opposite  the  post  of- 
fice, a  short  distance  in  rear  of  the  wagon. 
This  car  started  forward  just  about  the  time 
the  mule  b^an  to  back  and  cut  the  wagon 
in  towards  the  track  of  defendant.  The 
wagon  in  which  plaintiffs  were  riding  was 
covered  from  front  to  rear,  both  ends  being 
open.  The  plaintiff  was  sitting  in  front  part 
of  wagon  on  right  side  driving  his  mule. 
While  the  mule  was  backing,  the  plaintiff 
was  holding  the  lines  In  his  right  hand,  slap- 
ping or  whipping  the  mule  with  them.  The 
plaintiff  A.  J.  Humphries  testified  that,  while 
the  mule  was  backing  and  when  the  car 
was  within  about  10  steps  of  the  wagon,  he 
motioned  with  his  left  hand  and  the  motor- 
man  said,  "Get  out  of  the  way."  That  al- 
most immediately  afterwards,  and  about  the 
time  the  mule  backed  the  wagon  on  the 
track,  the  car  collided  with  the  left  hind 
wheel,  breaking  the  wheel  and  throwing  the 
mule  to  the  ground,  and  that  the  mule  died 
about  a  month  thereafter.  The  plaintiff  also 
testified  that  the  car  came  to  a  stop  four  or 
five  feet  after  it  had  passed  the  wagon. 
That  the  conductor  immediately  got  out  of 
the  car,  came  back  and  inquired  whether 
plaintiff  or  his  wife  had  been  injured  and 
offered  assistance.  The  injuries  to  the  wa!g- 
on  were  about  $5  or  $10.  The  mule  was 
worth  $100.  No  bodily  injuries  were  Infilct- 
ed  on  A.  J.  Humphries.  The  plaintiff,  Docia 
Humphries,  was  injured,  receiving  a  bruise 
on  one  of  her  limbs  which  was  sore  for  some 
time.  There  was  no  testimony  showing  that 
the  employes  of  the  defendant  saw  the 
plaintiff  waving  his  hand,  or  as  to  what  the 
sj^ee^  of  the  car  was.  The  defendant's  evi- 
dence tended  to  show  that  the  car  had  stop- 
ped at  the  post  office,  not  quite  100  yards 
away  from  where  the  collision  occurred,  for 
the  purpose  of  letting  a  passenger  off.  That 
shortly  after  starting,  and  before  the  car 
had  acquired  much  speed,  it  was  discovered 
that  the  wagon  was  being  backed  toward  the 
track  of  the  defendant.  That  immediately 
the  motorman  began  ringing  the  gong,  and 
as  soon  as  it  was  discovered  that  there  was 
danger  of  the  wagon  being  backed  on  the 
trac]E«  and  danger  of  a  collision,  he  began  to 
put  on  brakes.  A  passenger  who  was  on  the 
front  of  the  car  called  out,  ''Look  out,  look 
out.'*  That  the  front  step  of  the  car  struck 
the  left  hind  wheel  of  the  wagon,  breaking 
the  same,  and  that  the  car  was  stopped  be- 
fore it  had  fully  passed  the  wagon.  That, 
as  soon  as  the  car  was  stopped,  the  employes 
of  the  company  went  out  to  where  the  plain- 
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tiff,  A.  J.  Humphries,  was,  offering  to  assist 
him,  and  inquiring  as  to  whether  any  one 
was  injured  or  not.  They  were  then  inform- 
ed that  neither  liad  been  hurt  From  the 
testimony  it  will  be  seen  there  **was  no  con- 
scious failure  on  the  part  of  the  defendant 
to  observe  due  care,"  as  laid  down  In  Watts 
T.  South  Bound  R.  R.  Co.,  60  8.  G.  67,  38 
S.  B.  240,  and  Tinsley  y.  Telegraph  06.,  72 
S.  O.  850,  51  S.  B.  913.  There  is  no  evidence 
showing  that  the  servants  of  defendant  con- 
sciously or  intentionally  did  any  act,  or  con- 
sciously or  intentionally  failed  to  do  what 
it  ought  to  have  done,  at  the  time  of  the  col- 
lision of  the  wagon  in  which  plaintiffs  were 
riding.  There  was  evidence  to  prove  ordi- 
nary negligence,  but  none  to  show  conscious, 
advertent  wrong.  The  evidence  Indicates 
that  an  honest  effort  was  made  to  prevent 
the  injury,  and,  that  being  so,  no  inferences 
of  a  conscious  failure  to  discharge  the  duty 
which  defendant  owed  the  plaintiffs  could  be 
drawn,  and  the  question  of  punitive  damages 
should  not  have  been  submitted  to  the  Jury. 
The  plaintiff,  A.  J*.  Humphries,  sued  for  pex- 
sonal  injuries,  as  well  as  the  value  of  his 
mule  and  wagon.  His  testimony  shows  that 
he  received  no  personal  injury,  but  that  his 
mule  was  worth  $100  and  his  wagon  from 
|5  to  $10.  The  Judgment  obtained  by  him  as 
to  punitive  damages  is  reversed,  but  as  to 
his  actual  damages,  $110,  it  is  sustained. 
He  obtained  Judgment  for  $300,  $190  of 
which  necessarily  was  for  punitive  damages. 
As  to  this  amount,  the  Judgment  is  reversed. 
[2]  The  plaintiff,  Docia  Humphries,  sued 
for  personal  injuries.  The  Jury  awarded 
her  as  actual  or  exemplary  damages  $133. 
There  is  no  way  for  the  court  to  determine 
what  amount  the  Jury  intended  for  either 
actual  or  punitive  damages,  and  we  have  de- 
cided that  the  court  should  have  directed  a 
verdict  for  punitive  damages,  so  as  to  her 
the  case  must  be  remanded  for  a  new  trial 
as  to  actual  damages.  The  Judgment  as  to 
A.  J.  Humphries  shall  be  for  a  new  trial,  un- 
less he  remits  $190  of  the  Judgment  in  whole 
case  within  10  days  after  remittitur  is  sent 
down.  If  this  is  done,  the  Judgment  for  the 
remaining  sum  shall  be  affirmed. 

GARY,   C.   J.,   and   WOODS,   HYDRIOK, 
and  FRASER,  JJ.,  concur. 
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HODGES  V.  GRAY. 


(Supreme  Court  of  South  Carolina.    March  1, 

1912.) 

EKiDEircE  (S  441*>— Parol  Evidencb— Wbit- 

TBN   CONTBACT. 

Where  from  the  pleadings  in  foreclosure 
it  appeared  that  the  mortgage  and  note  were 
given  some  time  after  the  purchase  of  a  saw- 
mill to  secure  the  price,  an  answer  which  aver- 
red that,  in  consideration  of  the  execution  of 
the  mortgage,  the  plaintiff  agreed  to  put  the 
mill  in  good  condition  stated  matters  proper  to 


be  shown  by  parol,  as  they  wonid  merelv  add 
to  the  contract  shown  an  independent  and  con- 
temporaneous agreement;  and  a  motion  to  di- 
rect a  verdict  on  the  i^round  that  such  evidence 
tended  to  vary  a  written  instrument  was  im- 
properly allowed. 

[E>d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §|  2030-2047;    Dec.  Dig.  |  441.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlboro  County;  S.  W.  G.  Shipp,  Judge. 

rro  be  officially  reported." 

Action  by  P.  A.  Hodges,  trading  as  the 
Bennettsville  Hardware  Company,  against 
Ansel  A.  Gray.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded. 

T.  I.  Rogers,  for  appellant.  D.  D.  McColl, 
for  respondent 

I 

GART,  O.  J.  This  is  an  action  to  fore- 
close a  mortgage  on  certain  personal  prop- 
eifty,  to  wit,  a  sawmill  and  log  cart 

At  the  close  of  the  testimony,  the  plain- 
tilTs  attorney  made  a  motion  for  the  direc- 
tion of  a  verdict,  on  the  following  grounds: 
"Mr.  McColl:  I  move  for  the  direction  of  a 
verdict,  on  the  ground  that  all  of  the  tes- 
timony goes  to  show  that  the  chattels  in- 
volved in  this  controversy  were  sold  to  Mr. 
Gray  and  kept  by  him,  in  his  undisputed 
possession,^  for  a  period  of  about  six  months* 
and  in  reply  to  all  of  his  criticisms  and  ques- 
tions about  the  character  of  that  property 
he  was  allowed  to  continue  the  use  of  it 
until  such  times  as  he  vras  satisfied,  and 
then,  after  the  period  of  six  months  had 
elapsed,  on  the  17th  day  of  June,  he  came  in 
and  signed  an  unequivocal  promise  to  pay 
for  all  the  chattels,  amounting  to  ^78;  and 
that  he  Is  precluded  by  the  terms  of  that 
written  instrument  from  now  raising  the 
question  of  an  acceptance  of  the  goods  un- 
der the  sale,  or  from  varying  the  terms  of 
the  written  instrument  to  show  that  it  is  not 
an  absolute  promise  to  pay  the  definite  sum 
of  $378  at  the  ascertained  and  fixed  time  of 
November  1,  1904."  The  motion  was  grant- 
ed, and  the  defendant  appealed. 

On  the  17th  of  June,  1904,  the  defendant 
executed  a  certain  instrument  of  writing, 
under  his  hand  and  seal,  whereby  he  prom- 
ised to  pay  to  BennettsviUe  Hardware  Com- 
pany $378  on  the  1st  of  November  thereaft- 
er; and,  in  order  to  secure  the  payment  of 
said  indebtedness,  bargained,  sold,  and  de- 
livered to  the  plaintiff  one  sawmill  complete 
and  one  log  cart 

For  a  defense  to  plaintiff's  alleged  cause 
of  action,  and  by  way  of  counterclaim  there- 
to, the  defendant  alleged:  "That  heretofore, 
during  the  early  part  of  the  year  19(M,  or 
the  latter  part  of  the  year  1903,  this  defend- 
ant made  a  contract  with  plaintiff,  whereby 
the  plaintiff  agreed  to  sell,  and  did  stil,  to 
the  defendant  a  sawmill  complete.  Including 
saw,  at  and  for  the  sum  of  $340,  at  the  same 
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time  representing  anid  gnarante^ng  to  the 
defendant  tbat  same  was  first  class  In  eyery 
respect,  and  would  do  good  and  satisfactory 
work;  he  well  knowing  at  the  time  that  the 
defendant  was  purchasing  said  sawmill  for 
the  purpose  of  sawing  lumber  as  soon  as 
same  could  be  delivered  to  him.  *  •  • 
That  he  could  not  get  same  to  work  in  any- 
thing like  a  satisfactory  manner,  and  im- 
mediately reported  to  the  plaintifF  that  said 
sawmill  would  not  work,  and  offered  to  re- 
turn same  to  the  plaintiff;  but,  at  the  ear- 
nest solicitation  of  the  plaintiff,  this  defend- 
ant employed  other  ndllmen  to  make  re- 
peated efforts  to  get  the  mill  to  operate,  but, 
finding  that  he  could  not  do  so,  this  defend- 
ant again  notified  the  plaintiff  that  said  saw- 
mill was  worthless  to  him,  as  same  would 
not  work  in  a  satisfactory  manner,  and  told 
the  plaintiff  that  he  would  not  pay  anything 
more  therefor,  and  offered  to  return  the 
same,  including  the  log  cart  covered  by  the 
chattel  mortgage  mentioned  in  the  com- 
plaint, to  the  plaintiff  and  lose  the  $75  which 
he  had  paid  in  cash  thereon.  That  thereup- 
on the  plaintiff  persuaded  this  defendant  to 
execute  to  him  the  note  and  chattel  mort- 
gage, mentioned  in  the  complaint,  by  prom- 
ising this  defendant  that  he  would  send  a 
man  to  put  said  mill  in  proper  condition, 
and  make  it  do  satisfactory  work  to  the 
defendant,  as  he  had  guaranteed  it  would 
do,  and  then  and  there  promising  this  de- 
fendant that  if  he  failed  to  make  said  mUl 
do  work  satisfactory  to  the  defendant  he 
would  take  back  the  mill  and  cart,  and  sur- 
render to  the  defendant  the  note  and  mort- 
gage. •  •  •  That,  by  reason  of  the  in- 
ferior quality  of  said  sawmill  and  its  entire 
failure  to  come  np  to  the  representations 
and  guaranty  which  the  plaintiff  made  to 
the  defendant  concerning  it,  this  defendant 
lost  much  valuable  time  and  labor  in  trying 
to  operate  same,  large  sums  of  money  which 
he  had  to  pay  out  on  account  thereof,  includ- 
ing freight  on  said  sawmill,  and  other  ex- 
penses whidi  he  had  to  incur,  and  buying 
lumber  at  a  high  price  to  supply  the  place 
of  lumber  intended  to  be  cut  with  this  saw- 
mill, and  was  so  hampered,  hindered,  and 
delayed  in  his  sawmill  business  that  he  had 
to  abandon  same,  to  his  damage  $1,000." 

The  plaintiff,  replying  to  the  answer  of 
the  defendant  and  the  counterclaim  therein 
set  up,  alleged:  "That  he  denies  each  and 
every  allegation  of  the  said  answer,  except 
as  .same  may  be  hereinafter  admitted  or 
qualified.  That  the  plaintiff  admits  that 
heretofore,  on  or  about  the  17th  day  of  De- 
cember, 190S,  the  defendant  made  a  contract 
with  the  plaintiff  whereby  the  plaintiff 
agreed  to  sell,  and  did  sell,  to  the  defendant 
a  certain  sawmill  outfit  and  a  log  cart,  in- 
cluding with  the  sawmill  a  certain  saw,  all 
for  the  price  of  $410;  but  the  plaintiff  de- 
nies that  he  represented  and  g^uaranteed  to 
the  defendant  at  the  same  time  that  the  said 
•awmiU  was  of  any  special  class,  other  than 


it  was  a  good  sawmill  for  the  money.  The 
plaintiff,  however,  did  state  to  the  defend- 
ant that  the  said  sawmill  was  guaranteed 
by  the  company  from  which  the  plaintiff  pur- 
chased the  same,  and  that  in  case  the  de- 
fendant became  dissatisfied  with  said  saw- 
mill that  he  must  report  the  same  to  the 
plaintiff,  who  would  then  have  recourse  on 
the  company  from  which  he  purchased  the 
same,  under  its  guaranty  to  plaintiff;  but 
the  plaintiff  did  not  represent  that  the  said 
sawmill  was  sold  as  a  standard  one,  but  as 
a  low-priced  one.  •  •  ♦  That  plaintiff, 
further  replying  to  the  answer  and  counter- 
claim of  the  said  defendant,  says  that  the 
chattel  mortgage  was  given  to  secure,  not 
only  the  purchase  price  of  the  sawmill  out- 
fit and  log  cart,  but  for  other  indebtedness 
due  to  the  plaintiff  by  the  defendant,  and 
that  the  said  note  and  chattel  mortgage  was 
not  based  on  any  other  verbal  understand- 
ing between  the  plaintiff  and  defendant" 

It  thus  appears  from  the  pleadings  (1) 
that  the  mortgage  executed  on  the  17th  of 
June,  1904,  was  to  secure  the  payment  of 
the  purchase  money  for  the  new  sawmill,  etc., 
which  was  sold  and  delivered  during  the  lat- 
ter part  of  1903  or  the  early  part  of  1904; 
(2)  that  the  instrument  of  writing  executed 
on  the  17th  day  of  June,  1904,  did  not  con- 
tain all  the  terms  of  the  contract  entered 
into  between  the  plaintiff  and  the  defend- 
ant when  the  property  was  purchased;  and 
(8)  that  the  defendant's  answer  alleges  an 
independent  agreement,  and  the  following 
authorities  show  that  it  does  not  vary,  con- 
tradict, or  alter  the  terms  of  the  written 
agreement,  dated  the  17th  of  June,  1904: 
Ghemical  Ck>.  ▼.  Moore,  61  S.  C.  166,  89  S.  EX 
846;  Ashe  v.  Railway,  65  S.  G.  184,  43  S.  B. 
898;  Earle  v.  Owings,  72  S.  C.  362,  61  S.  B. 
980;  Williams  v.  Salmond,  79  S.  O.  459,  61 
S.  B.  79;  HoUiday  v;  Pegram,  89  S.  O.  78, 
71  8.  B.  867. 

We  desire  to  call  special  attention  to  the 
case  of  WUliams  ▼.  Salmond,  79  8.  O.  459, 
61  8.  B.  79,  in  which  it  was  held  that  a 
contract  to  repair  houses,  or  to  build  new 
ones,  is  separate  and  apart  from  a  lease  of 
the  premises.  It  may  or  may  not  be  Incorpo- 
rated in  the  written  lease.  If  not,  it  may  be 
made  and  proved  by  parol,  and  an  additional 
consideration  to  that  expressed  in  the  lease 
may  be  shovni.  Also  the  case  of  HoUiday  v. 
Pegram,  89  8.  C,  73,  71  8.  B.  367,  in  which  it 
was  held  that,  where  a  rent  contract  is  si- 
lent as  to  repairs,  evidence  is  admissible  for 
the  purpose  of  showing  that  the  landlord,  as 
part  of  the  consideration  of  the  contract, 
agreed  to  make  repairs.  We  see  no  differ- 
ence in  principle  between  these  cases  and 
that  now  under  consideration. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  for  a  new  trial. 

WOODS,  HYDRIOK,  and  WATTS,  JJ., 
concur.    FRASER,  J.,  did  not  hear  this  case. 
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OSTEEN  et  aL  v.  BULTMAN  et  aL 

(Supreme  Court  of  South  Carolina.    March  1, 

1912.) 

1.  JuRT  (§  14*)— Right  TO  Jury  Trial. 

Where,  in  a  suit  to  enforce  a  covenant  in 
a  deed  by  which  defendants  agreed  to  pay  the 
cost  of  constructing  a  party  wall,  defendants 
claimed  that  such  cost  was  limited  to  $750, 
that  the  wall  did  not  cost  the  amount  sought 
to  be  recovered,  and  that  they  were  not  to  be 
called  on  to  pay  for  the  wall  until  they,  their 
heirs,  or  assigns  made  use  of  it,  they  were  not 
entitled  to  a  jury  trial  as  a  matter  of  right 

[Ed.  Note.— For  other  cases,  see  Jury,  Gent 
Dig.  §§  3&-«3;    Dec.  Dig.  »  14.*] 

2.  Trial  (I  870*)— Appeal  and  Error  ({ 
87*)— Matters  of  Discretion— Issues  for 
Jury— Denial. 

A  motion  to  frame  issues  to  be  submitted 
to  a  jury  in  a  suit  triable  in  equity  is  addressed 
to  the  discretion  of  the  triaj  court,  so  that 
a  denial  of  the  motion  is  not  appealable,  in  the 
absence  of  a  showing  of  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  881:  Dec  Dig.  »  370:*  Appeal  and  Er- 
ror, Cent  Dig.  SS  SoiHoUt);    Dec  Dig.  S  87.*  J 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  J.  W.  DeVose  and  S.  W. 
G.  Shlpp,  Judges. 

Action  by  C.  P.  Osteen  and  another  against 
F.  A.  Bultman  and  others,  to  recover  the 
cost  of  the  construction  of  a  party  wall, 
amounting  to  $1,684.93,  under  a  covenant  in 
a  deed.  Defendants  answered,  alleging  that 
It  was  agreed  that  defendants  were  only  to 
pay  for  a  wall  80  feet  long  and  two 
stories  high  of  a  certain  character,  of  much 
less  size  than  the  wall  constructed,  and 
that  It  was  also  agreed  that  such  wall  was 
not  to  cost  defendants  more  than  $750,  and 
that  plaintiffs  guaranteed  to  defendants  that 
the  wall  would  not  cost  more  than  that  sum, 
and  that  they  would  have  It  constructed  for 
that  amount  should  they  cause  It  to  he 
built,  that  defendants  purchased  the  lot  of 
land  described  In  the  complaint  from  plain- 
tiffs on  the  express  understanding  In  con- 
tract and  guaranty  that  the  wall  should  not 
cost  more  than  $760,  which  guaranty  was  a 
part  of  the  consideration  for  the  land,  that 
the  wall  as  actually  constructed  did  not  cost 
$1,684.93,  and  that  such  amount  was  an  ex- 
tortionate and  exorbitant  price  for  a  wall 
of  the  character  and  kind  constructed  by 
plaintiffs  on  the  land  described.  By  a  sup- 
plemental answer  defendants  alleged  that 
since  the  commencement  of  the  suit  and  the 
filing  of  the  answer  they  had  parted  with 
the  title  to  the  land  described  In  the  com- 
plaint, and  then  had  no  title  or  Interest 
therein,  and  for  this  reason  prayed  to  be 
dismissed.  Defendants  moved  for  an  order 
requiring  Issues  as  to  the  actual  cost  of  the 
wall  constructed,  as  to  whether  defendants 
had  parted  with  their  Interest  In  the  land, 
the  amount.  If  any,  due  to  plaintiffs  In  the 
action,  and,  If  defendants  were  to  pay  plain- 
tiffs the  cost  of  the  wall,  when  that  pay- 
ment was  to  be  made,  to  be  submitted  to  a 


jury,  and  from  an  order  denying  such  mo- 
tion, defendants  appeal.    Affirmed. 

Lee  &  Molse  and  John  H.  Clifton,  for  appel- 
lants.   L.  D.  Jennings,  for  respondents. 

WATTS,  J.  This  action  was  commenced 
on  September  1,  1910,  by  service  of  summons 
and  complaint,  and  lis  pendens  was  duly  filed. 
The  defendants  answered,  and  subsequently 
the  defendants  conveyed  the  real  estate  re- 
ferred to  In  the  complaint  by  warranty  deed, 
which  was  duly  recorded,  and  thereafter  hav- 
ing been  granted  an  order  by  his  honor. 
Judge  Shlpp,  on  June  13,  1911,  served  their 
supplemental  answer,  setting  up  the  fact 
that  they  had  parted  with  their  title  to  the 
land  described  In  the  complaint  Within  10 
days  after  the  service  of  the  supplemental 
answer,  defendants  served  on  plaintiffs  a 
notice  that  they  would  move  the  court  on 
the  first  day  of  the  ensuing  term,  immediate- 
ly after  the  call  of  calendar  3,  to  frame  is- 
sues out  of  chancery  for  trial  by  jury.  On 
July  20,  1911,  Judge  Shlpp,  then  holding 
court  in  Sumter  county,  upon  the  call  of 
the  case  on  the  calendar,  was  moved  by  de- 
fendants to  transfer  the  case  for  trial  by 
jury,  the  defendants  taking  the  position  that 
the  transfer  of  the  title  by  them  had  termi- 
nated the  alleged  lien.  If  any  ever  existed, 
and  the  cause  of  action  remaining  consisted 
only  of  a  money  demand.  When  this  motion 
was  made,  the  jury  for  the  term  had  been 
discharged,  and  the  court  was  engaged  in 
hearing  matters  that  did  not  require  a  jury. 
Tlie  motion  was  refused.  The  defendants 
then  moved,  upon  notice  previously  served, 
to  frame  Issues  out  of  chancery  for  the  jury. 
This  was  also  refused.  From  this  order  de- 
fendants appealed,  and  raise  two  ix>ints  to 
be  considered  by  this  court:  (1)  Are  defend- 
ants entitled  to  trial  by  jury  of  the  Issues 
Involved  in  this  case  as  a  matter  of  right? 
(2)  If  defendants  are  not  entitled  to  have 
this  case  submitted  to  a  jury  as  a  matter  of 
right,  are  defendants  entitled  to  have  Issues 
framed  out  of  chancery  to  be  submitted  to 
a  jury  in  con^pllance  with  the  notice  given 
in  the  case? 

[1]  Judge  Shlpp  by  his  order  held  that« 
upon  the  pleadings  in  the  case,  the  defend- 
ants were  not  entitled  as  a  matter  of  right 
to  a  trial  by  jury,  and  that  they  failed  to 
comply  with  rule  28  of  the  circuit  court,  and 
that  his  order  was  not  intended  to  affect  the 
right  of  any  subsequent  judge  to  refer  any 
issues  wlilch  he  might  see  fit  for  the  purpose 
of  enlightening  lilis  conscience. 

[2]  We  do  not  think  under  the  pleadings 
in  the  cause  that  the  defendants  had  the 
legal  right  to  demand  a  jury  trial,  and  that 
the  motion  to  frame  Issues  was  addressed  to 
the  discretion  of  the  court  and  a  refusal  by 
him  is  not  appealable,  unless  there  was  an 
abuse  of  such  discretion.     We  find  no  such 
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abuse  when  his  honor  decided  that  the  de- 
fendants had  waited  too  long  to  make  the 
motion  and  refused  the  same.    Neal  ▼.  Suber, 

56  S.  C.  303,  33  S.  E.  463 ;   Prultt  v.  Prultt, 

57  S.  G.  163,  35  S.  E.  485. 

The   exceptions   are   overruled,   and   the 
judgment  of  the  circuit  court  is  affirmed. 

GARY,    0.   J.,  and  WOODS,   HYDRICK, 
and  FRASER,  JJ.,  concur. 


(90  S.  C.  496) 

MACKORBIiL  BROS.  ▼.  WESTERN  UNION 
TELEGRAPH  CO. 

(Supreme  Court  of  South  Carolina.    Ifarch  2, 

1012.) 

On  petition  for  rehearing.    Dismissed. 
For  former  opinion,  see  73  S.  B.  359. 

GARY.  0.  J.,  and  WOODS  and  HY- 
DRICK, JJ.  After  careful  consideration  of 
the  within  petition,  we  find  no  ground  for  a 
rehearing.  The  petition  is  therefore  dis- 
missed, and  the  stay  of  remittitur  revoked. 

FRASER,  J.  I  did  not  sit  in  this  case, 
had  no  access  to  the  record,  and  therefore 
do  not  feel  myself  at  liberty  to  sign  an  order 
In  the  cause. 

WATTS,  J.  I  did  not  sit  in  this  case, 
but  concur  in  the  order  dismissing  petition 
for  a  rehearing,  as  the  members  of  the  court 
who  heard  the  case  now  sign  such  an  order. 
At  the  same  time  I  am  unwilling  to  commit 
the  court  on  the  point  referred  to  in  con- 
curring opinion  of  Mr.  Justice  WOODS  until 
a  case  arises  in  which  that  question  is  in- 
Yolved  directly  and  the  court  has  had  the 
benefit  of  full  argument 


(90  s.  0.  414) 

DOBSON  T.  DUNCAN  et  aL 

(Supreme  Court  of  South  Carolina.    Feb.  29, 

1912.) 

1.   CaBBIKBS    (8   803*)— PAS8XNQKB&— DXTTT   TO 

Stop  Trains. 

A  railroad  company  is  bound  to  stop  its 
train  at  stations  long  enough  to  give  passengers 
therefor  a  reasonable  time  to  alight 

[Ed.   Note.— For  other  cases,   see  Carriers, 
Cent  Dig.  S{  1226-1229;   Dec.  Dig.  fi  303.*] 

2.  Cabbiebs  (S  847*)— Passenobbs— Injubies 
AT  Stations— CoNTBiBUTOBT  Neoliqencb— 

AXJOHTING   FROM   MOVING  TRAIN. 

It  is  not  contributory  negligence  as  a  mat- 
ter of  law  for  a  ixassenger  to  alight  from  a 
moving  train  at  the  invitation  of  the  carrier's 
agent  unless  the  danger  is  obvious  to  one  of 
ordinary  prudence. 

[Ed.  Note.— For  other   cases,   see  Carriers, 
Cent  Dig.  }{  1391-1393;  Dec.  Dig.  |  847.*] 

8.  Cabbiebs  (|  347*)— Passengebs- Injubibs 
IN  Alighting— JuBT  Question— Contbibu- 

TOBT  NEQUGENCB. 

Evidence  in  a  passenger's  action  for  per- 
sonal injuries  in  aUghting  from  a  moving  train 


at  the  porter's  direction  held  to  make  it  a  Jury 
question  whether  plaintiff  was  negligent 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  t  347.*] 

4.  Negligence  (§  68*)— Contributory  Neg- 
ligence—Standard OF  Care. 

The  legal  standard  of  due  care  is  the  con- 
duct of  one  of  ordinary  prudence  under  similar 
circumstances,  irrespective  of  whether  the  per- 
son in  question  be  careful  or  careless. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §§  92,  94,  95;  Dec.  Dig.  S  G8.*l 

6.  Carriers  (fi  347*)— Passengers— Injuries 
—Jury  Question— Danger  in  Alighting. 
Evidence  in  a  railroad  passenger's  action 
for  personal  injuries  in  alighting  from  a  mov- 
ing train  at  the  porter's  request  held  to  make 
it  a  jury  question  whether  the  train  was  going 
so  fast  as  to  make  it  obviously  dangerous  for 
plaintiff  to  alight 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  I  347.*] 

6.  Carriers  (§  319*)—In juries  to  :^assen- 
gers— Punitive  Damages. 

A  railroad  passenger  who  was  ordered  by 
the  porter  to  alight  from  a  train  which  was  go- 
ing so  fast  as  to  make  it  obviously  dangerous 
for  her  to  do  so,  thereby  showing  a  reckless 
disregard  of  her  rights  as  a  passenger,  could 
recover  punitive  damages  for  resulting  inju- 
ries. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S}  1338-1345;   Dec  Dig.  |  319.*] 

7.  Cabbiebs  (§  319*)- Injubies  to  Passen- 
gers—Punitive Damages— Effect  of  Con- 
tributory Negligence. 

A  railroad  passenger's  contributory  negli- 
gence in  alighting  from  a  moving  train  pursuant 
to  an  employe's  direction  would  not  prevent  re- 
covery of  punitive  damages,  if  the  employ§  was 
guilty  of  a  reckless  disregard  of  her  rights  in 
ordering  her  to  alight. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §{  1338-1345;    Dec  Dig.  {  319.*] 

8.  Carriers  (§  333*)— Passengers— Duty  in 
Alighting. 

Ordinarily  a  passenger  should  alight  with 
reasonable  promptness  at  his  destination,  pro- 
vided the  train  stops  long  enough  for  him  to 
safely  do  so,  and  he  is  not  prevented  from 
safely  alighting  by  forces  beyond  his  control, 
such  as  a  severe  storm. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |§  1385-1397;   Dec  Dig.  }  333.*] 

9.  Trial  (}  260*)  —  Refusing  Instructions 
Covered  by  Instruction  Given. 

Plaintiff  was  not  prejudiced  by  the  refusal 
of  requested  instructions,  where  the  parts 
thereof  which  were  correct  were  given  in  the 
general  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |§  651-659;   Dec  Dig.  §  260.*] 

10.  Negligence  (§  68*)  —  "Contributory 
Negligence"- "Due  Care." 

The  standard  for  determining  whether 
plaintiff  has  exercised  due  care  is  the  conduct 
of  an  ordinarily  prudent  person  under  similar 
circumstances;  and,  if  plaintiff  did  no.t  exer- 
cise the  care  which  an  ordinarily  prudent  per- 
son would  have  exercised  for  her  own  protec- 
tion under  similar  circumstances,  she  was  guilty 
of  contributory  negligence,  irrespective  of  her 
actual  intelligence  or  prudence  in  general. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  }§  92,  94,  95;   Dec.  Dig.  }  68.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1540-1547;  vol.  8,  p.  7617;  vol.  8, 
pp.  2221-2222 ;   vol.  8,  p.  7643.] 
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11.  Tbial    (I   2eo*)— Instructions  Covkbkd 
BT  General  Chabqe. 

In  a  passenger's  action  for  personal  in- 
juries in  alighting  while  the  train  was  moving 
at  the  porter's  direction,  defendant  requested 
a  charge  that  the  standard  for  determining 
whether  plaintiff  used  due  care  was  the  conduct 
of  an  ordinarily  prudent  person  under  the  cir- 
cumstances, and  that,  if  plaintiff  had  not  ex- 
ercised the  care  of  an  ordinarily  prudent  and 
careful  person  under  similar  circumstances, 
she  was  guilty  of  contributory  negligence,  ir- 
respective of  her  actual  intelligence,  prudence, 
etc.  In  refusing  the  charge  the  court  stated 
that  the  statement  of  law  therein  was  taken 
from  a  certain  case,  but  he  could  not  charge 
that  as  the  law  in  this  case;  that  in  the  other 
case  a  man  who  was  seeing  his  family  off  stay- 
ed on  the  train  too  long  and  deliberately  rushed 
off;  and  that,  while  the  instruction  was  cor- 
rect there,  a  railroad  owed  a  passenger  a 
higher  degree  of  care  than  to  a  licensee,  and 
the  requested  charge  could  not  be  given  as  ap- 
plicable to  the  case  of  a  passenger  as  here. 
Held  th^t,  notwithstanding  that  the  jury  were 
instrncted  substantially  as  requested  in  the 
general  charge,  the  refusal  of  the  requested 
charge  w'as  reversible  error  in  view  of  the 
court's  remarks  as  to  its  inapplicability;  it 
being  correct  as  a  matter  of  law. 

[Ed.  Note.^For  other  cases,  see  TriaL  Dec 
Dig.  S  260.*] 

12.  Tbiax  (§  194*) —Charges  on  Facts. 

A  requested  charge  in  a  railroad  passen- 
ger's action  for  personal  injuries  in  alighting 
that,  if  plaintiff  attempted  to  alight  when  the 
train  was  moving  so  rapidly  as  to  make  the 
danger  of  alighting  obvious  to  an  ordinarily 
prudent  person,  and  was  not  compelled  to  do 
so  by  defendant's  agent,  but  did  so  of  her  own 
free  will,  she  was  guilty  of  negligence  barring 
recovery  if  contributory,  was  not  a  charge 
upon  the  facts,  and  was  correct. 

[Ed.  Note.— For  other  cases,  see  TriaL  Dec 
Dig.  §  194.*] 

13.  Appeal  and  BSbbob  (§  1066*)— ELabmuess 
Ebbob— Ibbblevant  Instbuctions. 

Irrelevancy  in  parts  of  the  charge  is  not 
reversible  error,  unless  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  t  4220;   Dec.  Dig.  §  1066.*] 

14.  Tbial  (§  194*)— Instbuctions  on  Facts, 

An  instruction  that  certain  facts  stated 
therein  would  not  be  considered  contributory 
negligence  by  a  railroad  passenger  was  errone- 
ous as  a  charge  on  the  facts  and  invading  the 
jury's  province,  where  the  question  of  contrib- 
utory negligence  was  for  the  jury  under  the 
circumstances. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  I  194.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  R.  W.  Memmlnger, 
Judge. 

Action  by  Julia  Dobson  against  B.  C.  Dun- 
can and  others  as  receivers  of  the  Seaboard 
Air  line  Railway.  From  a  Judgment  for 
plaintiff,  defendants  appeaL    Reversed. 

Wyman  &  Wyman  and  Lyles  &  Lyles,  for 
appellants.    Harley  &  Best,  for  respondent 

HTDRICK,  J.  Respondent  recovered  judg- 
m^it  on  circuit  for  damages  for  personal  in- 
Jury  sustained  while  alighting  from  a  mov- 
ing train.  Her  testimony  tended  tp  show 
that  she  bought  a  ticket  at  Olar,  a  station  on 


defendant's  road,  and  got  aboard  the  train 
as  a  passenger  to  Ulmers,  another  station  on 
the  same  road;  that  the  train  did  not  stop 
at  Ulmers  long  enough  for  her  to  get  off; 
that  after  the  train  had  started,  and  while 
it  was  moving  pretty  fast,  the  train  porter 
urged  her  to  get  off,  that  he  kept  saying  to 
her  "get  off,**  "get  off";  that,  in  obedience  to 
his  orders,  she  attempted  to  get  off,  and  was 
thrown  or  fell,  and  sustained  a  painful  and 
permanent  injury  to  her  ankle  Joint 

At  the  close  of  plaintiff's  testimony,  de- 
fendants moved  for  a  nonsuit  on  the  ground 
that  the  only  reasonable  inference  to  be 
drawn  from  the  testimony  was  that  plaintiff 
was  guilty  of  contributory  negligence  in  at- 
tempting to  alight  under  the  circumstances. 
The  motion  was  refused,  and,  at  the  dose  of 
all  the  testimony,  defendants  moved  for  the 
direction  of  the  verdict;  the  motion  being 
made  in  the  form  of  requests  to  charge  that 
plaintiff  could  not  recover  because  of  her 
contributory  negligence  as  in  the  motion  for 
nonsuit;  that  there  was  no  evidence  upon 
which  punitive  damages  could  be  awarded; 
that  there  was  no  evidence  that  plaintiff  had 
paid  her  fare,  and  therefore  no  evidence  that 
she  was  a  passenger;  hence  she  was  only  a 
licensee,  and  there  was  no  evidence  of  any 
breach  of  duty  to  her.  These  requests  were 
refused. 

[1,21  In  Cooper  t.  Railway,  66  S.  a  01, 
34  S.  E.  16,  the  court  said:  "A  railroad  com- 
pany is  in  duty  bound  to  stop  its  train  at 
the  station  to  which  it  has  agreed  to  carry 
a  passenger,  and  give  reasonable  time  and 
opportunity  for  a  safe  landing.  It  is  also  a 
breach  of  the  carrier's  duty  to  expressly  or 
impliedly  invite  a  passenger  to  alight  from  a 
moving  train.  But  the  circumstances,  as  the 
slow  motion  of  the  train,  the  distance  from 
the  platform  step  to  the  landing,  the  smooth- 
ness of  the  landing  place,  etc.,  may  be  such 
as  to  Justify  a  person  of  ordinary  prudence 
and  senses  in  acting  on  such  Invitation  and 
alighting  from  a  moving  train.  The  com- 
plaint does  not  show  that  the  train  was  mov- 
ing so  fast  as  to  make  it  obviously  dangerous 
to  alight  The  authorities  show  that  it  is 
not  negligence  per  se,  or  as  a  matter  of  law, 
for  a  passenger  to  alight  from  a  moving  train 
on  the  invitation  of  the  carrier's  agent,  un- 
less the  circumstances  are  such  as  to  make 
the  danger  of  alighting  obvious  to  a  person 
of  ordinary  prudence  and  senses.**  This  rule 
was  adhered  to  and  applied  in  Cooper  v. 
Railway,  61  S.  C.  345,  39  S.  B.  543 ;  DoolitUe 
V.  Railway,  62  S.  C.  130,  40  S.  E.  133; 
Creech  v.  Railway,  66  S.  C.  528,  45  S.  E.  86; 
Cooper  V.  A.  a  L.  R.  Co.,  69  S.  C.  479, 
48  S.  E.  458;  Gyles  v.  Railway,  79  S.  C.  176, 

60  S.  E.  433;   Smith  ▼.  Railway,  80  S.  a  1, 

61  S.  B.  205;  Sevier  ▼.  Railway,  82  S.  C. 
311,  64  S.  K  390;  Stephens  v.  Railway,  82 
S.  C.  542,  64  S.  E.  601. 


•Vw  other  cases  see  same  topic  and  seotion  NUMBBR  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Scriee  a  Rep'r  indexes 


8.G.) 


DOBSON  ▼.  DX7N0AK 


8T7 


[3]  There  was  conflict  In  the  evidence  as 
to  the  speed  of  the  train  at  the  time  plaintiff 
?ot  off.  Some  of  the  witnesses  said  it  was 
piling  **pretty  fast,**  and  that  they  would  not 
have  attempted  to  get  off.  On  cross-exami- 
nation the  plaintiff  herself  said  it  was  going 
'^ast,*'  that  she  had  never  seen  a  woman  try 
to  get  off  a  train  going  that  f^st,  and  that 
she  thought  it  was  dangerons,  bnt  that  she 
was  in  the  company's  hands,  and  thought  she 
had  to  get  off,  wh»i  they  told  her  to  do  so. 
The  train  porter  testified  that,  when  plain- 
tiff got  off,  the  train  had  gone  only  about  a 
car  length,  and  the  conductor  said  it  had 
gone  about  a  car  and  a  half,  and  both  said 
they  got  on  about  the  time  plaintiff  got  off. 
Notwithstanding  plaintiff's  own  testimony 
tiiat  the  train  was  going  fast,  and  that  she 
thought  it  was  dangerous  to  attempt  to 
alight  when  she  did,  in  view  of  all  the  tes- 
timony as  to  the  speed  of  the  train  at  the 
time,  and  of  the  testimony  that  plaintiff  was 
being  urged,  if  not  positively  ordered,  to  get 
off  by  the  porter,  the  court  could  not  have 
said  that  the  only  reasonable  inference  to  be 
drawn  from  the  testimony  was  that  it  was 
obviously  dangerous  to  a  person  of  ordinary 
prudence  and  senses  to  attempt  to  alight  un- 
der the  circumstances,  and  therefore  that 
plaintiff  was  guilty,  of  contributory  negli- 
gence. The  plaintiff's  own  testimony  that 
she  thought  it  was  dangerous  was  not  con- 
clusiye  of  the  question  whether  it  would  have 
80  appeared  to  a  person  of  ordinary  pru* 
dence  and  senses.  She  may  have  been  over- 
ly cautious  and  timid. 

[4]  The  standard  fixed  by  the  law  for  the 
guidance  of  the  courts  in  considering  the  con- 
duct of  one  who  is  charged  with  negligence 
Is  the  conduct  of  a  person  of  ordinary  pru- 
dence and  senses  under  the  given  circum- 
stances; and  it  is  immaterial  whether  the 
party  whose  conduct  is  under  consideration 
be  exceedingly  careful  or  exceedingly  care- 
lees,  his  conduct  must  be  tested  by  the  same 
standard.    Smith  v.  Railway,  80  S.  G.  1. 

[1-7]  Moreover,  if  the  train  did  not  stop 
long  enough  for  the  plaintiff  to  get  off,  and 
if  she  was  ordered  by  the  train  porter  to  get 
off  while  the  train  was  going  at  such  a  rate 
of  speed  as  made  it  obviously  dangerous  for 
her  to  do  so,  which  were  questions  of  fact 
for  the  jury,  a  case  for  punitive  damages 
was  made  out,  to  which  plaintiff's  contribu- 
tory negligence,  if  proved,  was  no  defense; 
for,  if  the  facts  stated  were  true,  they  tend- 
ed tp  show  a  reckless  disregard  of  plaintilTs 
rights  as  a  passenger.  The  ground  that 
there  was  no  evidence  that  plaintiff  was  en- 
titled to  the  rights  of  a  passenger  was  evi- 
dently taken  under  a  misapprehension  of  the 
testimony. 

Defendants'  fifth  and  sixth  requests  to 
charge  were  as  follows : 

^'(5)  A  passenger  is  under  a  du^  to  alight 
with  reasonable  promptness  when  the  train 
reaches  his  or  her  destination,  and  a  ftiilure 
to  do  80  constitutes  negligenoe  on  bar  or  hla 


part,  and,  if  sock  negligence  contributes  to 
his  or  her  Injury  as  a  proximate  cause,  wlthn 
out  which  it  would  not  have  occurred,  then 
he  or  she  cannot  recover  therefor  from  the 
carrier. 

*'(6)  A  passenger  is  under  a  duty  to  use 
due  care  to  alight  from  a  train  in  the  usual, 
ordinary,  and  safe  manner,  and,  if  he  or  she 
fails  to  do  so,  it  constitutes  negligence  on  Ms 
or  her  part,  and  If  such  negligence  contrib- 
utes to  his  or  her  Injury  as  a  proximate 
cause,  without  which  it  would  not  have  oc> 
curred,  then  he  or  she  cannot  recover  there- 
for from  the  carrier." 

In  disposing  of  these  requests,  his  honor 
said  of  the  fifth:  '*The  fifth  I  cannot  charge, 
because  it  is  a  point  blank  statement  of  what 
constitutes  negligence,  and  the  law  is  that 
negligence  is  a  mixed  question  of  law  and 
fact  So  I  cannot  charge  that  in  the  shape 
in  which  it  is."  As  to  the  sixth,  he  said: 
"The  sixth,  of  course,  I  have  to  refuse  for 
the  same  reason.  That  is  stating  to  you 
what  set  of  facts  would  constitute  negligence 
and  that  is  for  you.'*  We  think  these  re- 
quests were  properly  refused  for  the  reasons 
stated  by  the  circuit  judge. 

[8]  Under  ordinary  circumstances,  a  pas- 
senger ought  to  alight  with  reasonable 
promptness  when  the  train  arrives  at  his 
destination,  provided,  it  stops  long  enough 
for  him  to  do  so  with  safety.  The  fifth  re- 
quest was  faulty  in  omitting  the  proviso 
which  we  have  added,  which  was  a  vital  is- 
sue in  the  case.  Moreover,  the  court  could 
not  lay  it  down  as  a  universal  rule,  applica- 
ble under  all  circumstances,  that  a  passen- 
ger who  fails  to  alight  with  reasonable 
promptness  when  the  train  reaches  his  desti- 
nation is  guilty  of  negligence.  Such  a  storm 
may  be  raging  that  a  passenger  could  not 
leave  the  train  promptly,  exc^t  at  the  peril 
of  his  life.  The  sixth  request  as  clearly  ln« 
volves  the  issuable  fact  whether  it  was  neg- 
ligence for  plaintiff  to  alight  from  the  mov- 
ing train.  The  court  was  asked  to  charge 
that  a  passenger  who  does  not  alight  in  the 
"usual,  ordinary,  and  safe  manner"^  is  guil- 
ty of  negligence.  That  would  have  been 
equivalent  to  saying  that  one  who .  alights 
from  a  moving  train  is  guilty  of  negligence, 
which  we  have  seen  is  not  the  law ;  because 
the  "usual,  ordinary,  and  safe  manner"  is  to 
alight  when  the  train  is  at  a  standstill. 

[9]  The  substance  of  these  propositions  in 
so  far  as  they  did  not  involve  the  facts  was 
given  to  the  jury  in  the  general  charge,  and 
plaintiff  was  not  prejudiced  by  their  refusal. 

[10, 11]  The  defendant's  seventh  request 
was  as  follows:  "In  determining  whether  the 
plaintiff  has  used  due  care,  the.  standard  for 
the  jury  is  the  conduct  of  an  ordinarily  pru- 
dent, careful,  and  sensible  person,  under  the 
circumstances  in  question.  If  the  jury  con* 
eludes  that  the  plaintiff  has  not  exercised 
the  care  that  an  ordinarily  prudent,  care- 
ful, and  sensible  person  would  have  exo^da- 
ed  for  bar  own  protection  under  similar 
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circnmstances,  then  they  must  find  that 
plaintiff  has  been  guilty  of  negligence,  irre- 
spective of  the  particular  intelligence,  knowl- 
edge, or  prudence  of  the  plaintiff  whose  con- 
duct is  brought  into  question."  In  refusing 
this  request  his  honor  said:  "Now  that  state- 
ment of  the  law,  gentlemen,  was  referred  to 
here  during  the  trial,  as  taken  from  one  of 
the  law  books,  and  is  a  direct  citation  from 
Smith  V.  Railroad  Company,  but  I  cannot 
charge  you  that  as  law  in  this  case.  It 
struck  me  as  a  remarkable  proposition  in 
this  case.  That  Is  a  case  where  a  man  went 
down  with  his  family  to  see  them  off  on  a 
train,  and  he  was  on  board  the  train  seeing 
them  off,  and  the  law  is  that  people  have  a 
right  to  do  that,  to  go  down  with  their  fami- 
lies and  see  them  off  upon  the  train,  and 
that  they  are  not  trespassers  upon  the  train, 
but  they  are  licensees.  In  that  case  the 
train  started  off,  the  man  stayed  too  long  on 
the  train,  and  he  deliberately  rushed  off  the 
train  and  injured  himself,  and  brought  forth 
these  propositions  which  is  correct  law  in 
that  case.  In  that  case  he  was  only  a  li- 
censee on  the  car,  with  the  permission  of 
the  railroad,  and  to  him  the  railroad  only 
owed  ordinary  care,  whereas,  with  a  passen- 
ger the  railroad  owes  a  higher  degree  of 
care  with  reference  to  his  transportation 
and  alighting  than  it  does  to  a  licensee.  So, 
you  see,  there  is  where  the  difference  comes 
in.  I  cannot  charge  you  that  proposition  as 
applicable  to  a  passenger;  that  is,  if  you  find 
that  she  was  a  passenger,  the  plaintiff  was 
a  passenger."  From  a  careful  consideration 
of  his  remarks,  it  is  apparent  that  the  learn- 
ed Judge  was  momentarily  confused  as  to 
the  difference  In  the  degree  of  care  due  to 
a  passenger  and  due  by  a  passenger  for  his 
own  protection.  The  request  stated  a  cor- 
rect proposition,  and  should  have  been  charg- 
ed. As  the  jury  were  given  in  the  general 
charge  substantially  the  same  proposition  as 
that  contained  in  the  request,  we  would  be 
inclined  to  hold  that  the  refusal  of  the  re- 
quest was  harmless  error,  but  for  the  re- 
marks of  the  court  in  refusing  it,  wherein 
the  jury  were  explicitly  and  emphatically 
told  that  the  proposition  contained  in  the  re- 
quest was  not  sound  law  as  applied  to  a  pas- 
senger. Under  the  circumstances,  we  cannot 
safely  say  that  the  defendants  were  not 
prejudiced  by  the  refusal  of  the  request 

[12]  The  eighth  request  to  charge  was  as 
follows:  *'If  the  jury  find  that  the  plaintiff 
attempted  to  alight  from  the  train  when  the 
same  was  moving  at  such  a  rapid  rate  of 
speed  as  to  make  the  danger  of  alighting 
therefrom  obvious  to  an  ordinarily  prudent, 
careful,  and  sensible  person,  and  shall  fur- 
ther find  that  she  was  not  compelled  to  do 
so  by  the  agent  of  defendant,  but;  did  so  of 
her  own  free  will  and  initiative,  then  they 
must  find  that  she  was  guilty  of  negligence, 
and  if  this  contributed  to  her  injury  as  a 
proximate  cause  thereof,  without  which  it 
would  not  have  occurred,  then  she  cannot  re- 


cover." The  circuit  judge  refused  this  re- 
quest on  the  ground  that  it  was  a  charge 
upon  the  facts.  The  court  evidently  over- 
looked the  fact  that  the  request  was  predi- 
cated upon  the  action  of*  "an  ordinarily  pru- 
dent, careful  and  sensible  person,"  whose 
conduct  is  the  standard  fixed  by  the  law 
with  which  the  conduct  of  all  others  must 
be  compared  in  determining  whether  they 
are  guilty  of  negligence.  This  request  con- 
tained a  correct  statement  of  law,  and  should 
have  been  charged. 

The  tenth  exception  covers  two  pages  of 
the  "case,"  and  contains  a  long  extract  from 
the  charge,  wherein  the  jury  were  instructed 
as  to  the  duty  of  a  carrier  to  a  passenger 
who  asks  for  or  apparently  needs  assistance 
in  getting  on  or  off  the  train.  The  ground 
of  the  exception  is  that  this  part  of  the 
charge  was  misleading  and  confusing  be- 
cause it  was  inapplicable  to  the  case  as 
made  by  the  pleadings  and  evidence.  It  Is 
true  that  the  portion  of  the  charge  quoted  in 
the  exception  is  not  strictly  relevant 

[1 3]  But  digressions  of  this  sort  cannot  be 
made  ground  of  reversal,  unless  it  is  made 
to  appear  that  they  were  prejudicial,  and  it 
does  not  so  appear  in  this  case. 

The  elev^th  exception  complains  of  the 
following  charge:  "If  it  should  appear  that 
a  passenger  was  on  a  train,  having  a  ticket 
for  a  certain  point,  which  the  conductor  had 
taken  up,  and  it  should  appear  to  that  of- 
ficer that  that  party  did  not  know  that  he 
or  she  had  gotten  to  the  station,  or  was  not 
in  such  a  condition  apparently  as  to  realize 
that  the  time  had  come  and  she  must  get 
off  the  train,  and  then  the  passenger  should 
rush  forward,  under  orders  to  get  off  the 
train,  as  charged  in  this  complaint,  and  she 
was  then  rushed  to  the  front  of  the  train  by 
the  officers  in  charge,  or  porter  in  charge, 
charged  with  the  duty  of  assisting  passen- 
gers to  alight,  and  then  the  train  was  mov- 
ing, and  although  the  train  was  moving  at 
a  rate  of  speed  which  was  obviously  dan- 
gerous for  a  person  to  deliberately  undertake 
to  jump  off,  but  acting  under  the  impulse 
and  being  driven  to  the  steps,  and  being 
brought  into  that  position  of  peril  by  the 
negligence  of  the  railroad  officers  and  then 
and  there  made  a  mistake  of  judgment  and 
fell  off  the  train,  it  would  be  for  the  jury 
to  say  whether  or  not  that  was  not  a  breach 
of  duty  of  the  railroad  officials  in  the  exer- 
cise of  the  highest  degree  of  care,  the  high 
degree  of  care  due  a  passenger,  in  putting 
that  person  in  that  position,  whereby  an  er- 
ror of  judgment  at  the  last  moment  having 
been  put  in  that  position  by  the  orders  of 
the  officials  of  the  railroad  company,  that 
could  not  be  held  as  contributory  negligence 
on  the  part  of  the  person  to  defeat  her 
rights." 

[14]  We  think  his  honor  invaded  the  prov- 
ince of  the  jury  and  charged  upon  the  facts 
when  he  told  them  that,  under  the  facts  and 
circumstances  narrated  in  the  first  part  of  the 
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remarks  quoted,  "that  could  not  be  held  as 
contributory  negligence  on  the  part  of  the 
person  to  defeat  her  rights."  If  the  court 
cannot  declare  what  facts,  series  of  facts,  or 
combination  of  facts  constitute  negligence, 
and  we  have  seen  that  it  cannot,  except 
where  only  one  Inference  Is  deducible  from 
them,  neither  can  it  declare  what  facts,  se- 
ries^ of  facts,  or  combination  of  facts  consti- 
tute contributory  negligence,  unless  they  are 
susceptible  of  only  one  reasonable  inference. 
Precisely  the  same  rules  and  tests  must  be 
applied  in  determining  whether  a  plaintiff 
is  guilty  of  contributory  negligence  as  in  de- 
ciding whether  a  defendant  is  guilty  of  neg- 
ligence. 

The  rule  by  which  the  conduct  of  a  pas-, 
senger  is  tested  who  is  injured  on  account  of 
obedience  to  the  orders  of  a  conductor,  or 
other  employ^  of  the  carrier,  acting  within 
the  scope  of  his  authority,  is  very  much  the 
same  as  that  by  which  a  servant's  conduct 
is  to  be  tested  who  is  injured  while  obeying 
the  orders  of  his  master.  In  Stephens  v. 
RaUway,  82  S.  G.  549,  64  S.  E.  604,  the  serv- 
ant's rule  is  thus  stated:  *'To  show  contrib- 
utory negligence,  it  is  not  sufficient  that  the 
employ^  receiving  the  order  should  have  mis- 
givings, and  believe  the  act  required  to  be 
hazardous,  unless  the  danger  is  so  imminent 
and  obvious  that  a  man  of  ordinary  pru- 
dence would  not  incur  it.  If  there  is  ground 
for  reasonable  difference  of  opinion  as  to  the 
danger,  the  servant  is  not  bound  to  set  up 
his  Judgment  against  that  of  his  superior 
whose  orders  he  is  required  to  obey,  but  he 
may  rely  on  the  Judgment  of  such  superior. 
The  matter  is  thus  well  stated  by  Mr.  Jus- 
tice Holmes  in  McKee  v.  Tourtelotte,  167 
Mass.  68,  44  N.  E.  1071,  1072  [48  L.  R.  A. 
542]:  'Whon  we  say  that  a  man  appreciates 
a  danger,  we  mean  that  he  forms  a  Judg- 
ment as  to  the  future,  and  that  his  Judgment 
is  right.  But,  If  against  this  Judgment  is 
set  the  Judgment  of  a  superior,  one  to  whom 
from  the  nature  of  the  callings  of  the  two 
men  and  of  the  superior's  duty  seems  like- 
ly to  make  the  more  accurate  forecast,  and 
if  to  this  is  added  a  conmiand  to  go  on  with 
the  work  and  to  run  the  risk,  it  becomes  a 
complex  question  of  the  particular  circum- 
stances, whether  the  inferior  is  not  Justified 
as  a  prudent  man  In  surrendering  his  own 
opinion  and  obeying  the  command.  The  na- 
ture and  degree  of  the  danger,  the  extent  or 
plaintiff's  appreciation  of  it,  and  the  exigen- 
cy of  the  work  all  enter  into  consideration, 
and  no  universal  rule  can  be  laid  down.* 
The  numerous  authorities  sustaining  this 
statement  of  the  law  are  collated  in  the 
note  in  Houston,  etc,  Ry.  Co.  v.  De  Walt,  07 
Am.  St.  Rep.  877."  The  rule  applicable  to 
a  passenger  is  thus  stated  in  5  A  &  E.  Elnc. 
L.  (2d  Ed.)  p.  648:  "Where  a  passenger  acts 
in  conformity  to  a  permission  or  direction 
given  by  a  conductor  or  other  agent  of  the 


carrier,  acting  within  the  scope  of  his  au- 
thority, and  such  conduct  on  his  part  will 
not  expose  him  to  a  known  or  apparent  dan- 
ger which  a  prudent  man  would  not  incur, 
he  will  not  be  guilty  of  contributory  negli- 
gence, although  his  conduct  may  result  in 
bringing  injury  upon  him." 

We  think  the  court  erred  in  taking  from 
the  Jury  the  question  whether  plaintiff  was 
guilty  of  contributory  negligence  in  alighting 
under  the  circumstances. 

Judgment  reversed. 

GARY,  C.  J.,  and  WOODS,  J.,  concur. 


(90  S.  C.  462) 

LADSHAW  et  aL  t.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  South  Carolina.    March  2» 

1912.) 

1.  Carriers  (§  320*)— Injury  to  Passbngeb 
— cl  n  debs— n  eolioenck. 

Where  a  passenger,  who  was  injured  by 
a  cinder  blown  through  an  open  door  into  her 
eye,  alleged  that  the  carrier  was  negligent  in 
leaving  the  car  door  open,  and  also  in  failing 
to  equip  the  engine  with  proper  and  suitable 
appliances  to  prevent  the  escape  of  such  cin- 
ders, and  to  keep  them  in  reasonably  good 
repair,  and  there  was  evidence  of  a  violation 
of  a  rule  requiring  that  the  vestibule  doors 
of  the  cars  must  be  kept  closed  while  the 
train  was  in  motion,  and  that  such  violation 
was  a  direct  and  proximate  cause  of  plaintiff's 
injury,  the  court  properly  refused  to  direct  a 
verdict  for  defendant 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  §  320.*] 

2.  New  Trial  (}  52*)— Gbounds— Quotient 
Verdict. 

The  court  will  not  consider  a  motion  for 
a  new  trial,  grounded  on  affidavits  that  the 
jury  settled  the  amount  of  damages  by  the 
quotient  method,  as  the  court  will  not  take 
cognizance  of  what  transpires  in  the  jury 
room,  unless  the  jury  has  been  guilty  of  mis- 
conduct so  great  as  to  subject  them  to  the 
animadversion  of  the  court. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  {§  101-105;    Dec.  Dig.  |  52.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County. 

"To  be  officially  reported." 

Action  by  Mrs.  Johann  Ladshaw  and  oth- 
ers against  the  Southern  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.    Affirmed. 

The  exceptions  referred  to  in  the  opinion 
are  as  follows: 

"(1)  In  refusing  motion  made  on  the  part 
of  the  defendant  to  direct  the  verdict  in  its 
favor ;  the  errors  being:  (a)  That  there  was 
no  sufficient  evidence  of  negligence  on  the 
part  of  the  defendant  to  warrant  his  honor 
in  sending  the  case  to  the  jury,  (b)  Because 
the  evidence  is  uncontradicted  that  the  de- 
fendant used  due  care  In  providing  its  en- 
gine with  proper  appliances  to  prevent  the 
escaping  of  sparks,  and  that  on  this  occa- 
sion said  engine  was  prudently  and  properly 
run  and  managed,     (c)  Because  there  is  no 


*For  other  cases  see  same  topic  and  section  NUMBEIR  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 
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eTidence  tending  to  show  any  negligence  on 
the  part  of  the  defendant  in  falling  to  prop- 
erly equip  Its  engine,  or  in  falling  to  care- 
fully and  prudently  run  the  same  on  this 
occasion,  (d)  Because  the  evidence  shows 
that  all  proper  efforts  were  made  to  prevent 
the  escape  of  sparks,  and  that  if  any  cin- 
ders did  get  into  the  eye  of  the  plaintiff  it 
was  not  a  cinder  which  had  been  negligently 
allowed  to  escape  from  the  engine  of  the  de- 
fendant 

"(2)  Because  his  honor  erred  in  instructlDg 
the  Jury  as  follows:  'But  if  to  the  danger 
incident  to  the  act  of  traveling  under  the 
circumstances  and  conditions  of  this  par- 
ticular case  is  added  a  danger  caused  by 
the  negligence  of  the  carrier,  the  passenger 
does  not  assume  the  risk  of  those  combined 
dangers.  If  the  catastrophe  in  question  did 
not  result  alone  from  the  danger  incident 
to  the  act  of  traveling  under  the  given  cir- 
cumstances and  conditions,  but  resulted  be- 
cause to  that  danger  was  added  the  conse- 
quences of  the  negligent  act  of  the  carrier, 
there  was  no  such  assumption  of  the  risks 
as  would  relieve  the  carrier  from  liability.' 
The  errors  being:  (a)  That  his  honor  in  so 
charging  charged  upon  the  facts,  contrary 
to  section  26,  art.  6,  of  the  Constitution, 
which  prohibits  judges  from  charging  on 
the  facts,  (b)  Because  his  honor  In  so  charg- 
ing instructed  the  Jury  in  effect,  as  matter 
of  fact,  that  the  plaintiff  was  injured,  (c) 
Because  his  honor  in  so  charging  Instructed 
the  jury  as  matter  of  fact  that  the  defend- 
ant was  negligent  (d)  Because  his  honor 
in  so  charging  intimated  to  the  jury  that 
there  had  been  a  catastrophe,  and  that  the 
defendant  was  negllg^it  These  all  being 
questions  of  fact  exclusively  for  the  jury, 
and  not  for  the  court 

"(3)  Because  his  honor,  in  connection  with 
the  first  request  of  the  defendant,  to  wit, 
'If  a  railroad  company  equips  its  engine  and 
smokestacks  with  a  spark  arrester  of  the  lat- 
est and  best  pattern,  and  keeps  the  same  in 
good  order,  and  operates  the  engine  in  a 
careful  and  prudent  manner,  then  it  is  not 
responsible  for  an  injury  which  might  come 
to  a  passenger  from  a  spark  escaping  from 
the  smokestack,'  erred  by  charging  the  jury 
therewith  as  follows:  'If  that  is  the  only 
act  of  negligence  alleged.'  The  errors  being, 
as  it  is  re8i)ectfully  submitted :  (a)  That,  as 
the  plaintiff  in  her  complaint  charged  the 
defendant  with  negligence  in  allowing  a 
spark  to  escape  from  an  engine  that  was 
improperly  equipped  and  Improperly  man- 
agedf  the  request  of  the  defendant  contained 
a  sound  proposition  of  law  applicable  to  the 
allegations  of  the  complaint  (b)  Because 
Ills  honor,  in  Instructing  the  jury  as  be  did 
tn  connection  with  this  request,  led  the  jury 
to  believe  that,  even  if  the  defendant's  en- 
gine was  properly  equipped  and  was  properly 
managed,  and  that  it  was  not  negligent  in 
allowing  a  cinder  to  escape,  yet  the  plaintiff 


I  could  recover  if  the  evidence  shows  she  was 
Injured  by  a  cinder  getting  In  her  eye,  even 
though  it  did  appear  that  the  defendant  was 
not  negligent  in  allowing  such  cinder  to  es- 
cape from  its  engine,  (c)  Because,  under 
the  allegations  of  the  complaint,  the  right 
of  the  plaintiff  to  recover  depended  upon 
her  being  Injured  by  a  cinder  which  the  de- 
fendant had  negligently  allowed  to  escape 
from  the  engine  that  was  improperly  equip- 
ped and  improperly  managed;  and  his  honor 
erred,  as  it  1$  respectfully  submitted,  in  not 
charging  the  jury  as  requested  by  the  de- 
fendant, without  qualification  or  the  addi- 
tion of  any  word  thereto.' 

"(4)  Because,  it  is  respectfully  submitted, 
his  honor  erred  In  that  connection  with  the 
defendant's  second  request,  to  wit,  'If  the 
evidence  shows  that  it  is  impossible,  even 
by  the  highest  degree  of  care,  to  so  equip  a 
smokestack  as  to  prevent  all  sparks  from  es- 
caping, then,  if  the  evidence  shows  that  a 
smokestack  is  equipped  with  a  spark  arrest- 
er of  the  latest  and  best  pattern,  and  la  kept 
in  good  order,  and  that  the  engine  is  man- 
aged in  a  careful  manner,  and  notwithstand- 
ing this  a  spark  does  escape  and  inflict  an 
Injury  upon  a  passenger,  the  railway  com- 
pany would  not  be  responsible  on  this  ac- 
count,' and  in  Instructing  the  jury  in  connec- 
tion therewith  as  follows:  'If  that  is  the 
only  act  of  negligence  alleged — ^you  under- 
stand that  I  mean  by  that  if  the  only  act 
of  negligence  alleged  is  that  a  spark  escaped 
from  the  smokestack — that  would  apply;  but 
in  this  case  there  are  other  acts  of  negligence 
alleged;  you  have  already  heard  the  com- 
plaint' The  error  being:  (a)  That,  as  the 
plaintiff  in  her  complaint  charged  the  de- 
fendant with  negligence  by  aUowlng  a  spark 
to  escape  from  an  engine  that  was  improp- 
erly equipped  and  improperly  managed,  the 
request  of  the  defendant  contained  a  sound 
proposition  of  law  applicable  to  the  allega- 
tions of  the  complaint  (b)  Because  his  hon- 
or, in  instructing  the  jury  as  he  did  in  con- 
nection with  this  request,  led  the  jury  to  be- 
lieve that,  even  if  the  defendant's  engine  was 
properly  equipped  and  was  properly  man- 
aged, and  that  it  was  not  negligent  in  allow- 
ing a  cinder  to  escape,  yet  the  plaintiff  could 
recover  if  the  evidence  shows  she  was  In- 
jured by  a  cinder  getting  in  her  eye,  even 
though  it  did  appear  that  the  defendant  was 
not  negligent  In  allowing  such  cinder  in  es- 
caping from  its  engine,  (c)  Because,  under 
the  allegations  of  the  complaint,  the  right 
of  the  plaintiff  to  recover  depended  upon 
her  being  Injured  by  a  cinder  which  the  de- 
fendant had  negligently  allowed  to  escape 
from  the  engine  that  was  improperly  equip- 
ped and  improperly  managed,  and  his  honor 
erred,  as  it  is  respectfully  submitted,  in  not 
charging  the  jury  as  requested  by  the  de- 
fendant without  qualification  or  the  addi- 
tion of  any  word  thereto. 
"(5)  Because  his  honor,  in  connection  ¥ritli 
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tlie  defendant's  fourth  request,  to  wit,  *If 
the  evidence  shows  that  the  smokestack  of 
the  engine,  which  was  attached  to  the  train 
of  cars  on  which  the  plaintlCT  was  riding  was 
equipped  with  a  spark  arrester  of  the  latest 
and  best  pattern,  and  that  the  same  was  in 
good  order,  and  that  the  engine  was  prudent- 
ly managed,  then  the  company  would  not  be 
responsible  if  the  evidence  does  nothing  more 
than  show  that  an  employ^  of  the  company 
opened  the  door  of  the  passenger  coach  pre- 
paratory to  the  stopping  of  a  train  at  the 
station  and  the  alighting  of  its  passengers, 
even  though  it  might  further  appear  that  a 
cinder  which  escaped  from  the  smokestack 
did  enter  the  eye  of  a  passenger,'  erred  by 
charging  the  following:  'Provided  that  the 
door  was  opened  at  a  time  and  in  the  man- 
ner that  a  prudent  employe  should  have 
opened  it,  in  the  opinion  of  the  jury,  xinder 
the  circumstances.*  The  errors  being,  as  it  is 
respectfully  submitted:  (a)  That  this  was  a 
sound  proposition  of  law  applicable  to  the 
facts  of  the  case  as  disclosed  by  the  evidence 
introduced,  (b)  Because  this  request  con- 
tained a  matter  -of  law  for  the  court,  and  his 
honor  erred  in  submitting  it  to  the  jury,  to 
be  passed  upon  by  them,  (c)  Because  under 
the  law  it  is  the  duty  of  employ^  of  a  pas- 
senger train  to  open  the  doors  of  the  coaches 
preparatory  to  the  stopping  of  a  train  and 
the  alighting  of  its  passengers,  and  it  was 
error  for  the  court  to  submit  it  to  the  jury 
to  be  passed  upon  by  them. 

"(6)  Because,  as  it  Is  respectfully  submit- 
ted, his  honor  erred  in  not  granting  a  new 
trial  on  the  ground  that  the  uncontradicted 
facts  show  that  the  verdict  rendered  by  the 
jury  was  an  illegal  verdict,  in  that  it  was  a 
verdict  reached  by  the  jury  agreeing  that 
each  one  should  put  down  the  amount  he 
thought  the  plaintiff  was  entitled  to  recover, 
and  then  divide  the  same  by  12. 


»» 


Sanders  &  De  Pass,  for  appellant  Stan* 
yarne  Wilson,  for  respondents. 

GARY,  0.  J.  This  is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  the 
plaintiff  through  the  negligence  of  the  de- 
fendant 

The  allegations  of  the  complaint  material 
to  the  questions  involved  are  as  follows: 
"That  on  or  about  March  14,  1906,  plaintiff, 
Mrs.  Johann  Ladshaw,  was  a  passenger  on 
defendant's  train  going  from  Spartanburg  to 
Pacolet  sitting  about  three  seats  from  the 
front  door  of  the  car,  and  while  in  her  seat, 
through  the  negligence  of  the  defendant,  a 
cinder  came  through  said  door  and  struck 
her  right  eye.  Imbedding  Itself  therein,  to 
her  great  expense,  suffering,  and  injury, 
which  she  believes  and  alleges  will  be  per- 
manent, to  her  damage  in  the  sum  of  $2,000. 
That  said  Injury  was  directly  due  to  and 
caused  by  the  negligence  of  defendant  In  the 
said  door  having  unnecessarily  and  care- 
lessly been  left  open  by  the  employ^  of  de- 
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fendant  to  wit,  its  flagman,  brakeman,  or 
trainman  on  said  train,  who  threw  it  open 
and  left  It  open,  while  said  train  was  in  mo- 
tion and  cinders  flying,  at  a  potat  near  East 
Spartanburg,  and  by  defendant's  failure  to 
equip,  and  keep  in  reasonably  good  repair, 
the  engine  with  proper  and  suitable  appli- 
ances for  the  prevention  of  the  escape  of 
such  cinder,  and  by  Its  negligent  operation 
of  the  engine  at  said  place  by  rendering  such 
escape  possible,  in  the  then  condition  of 
said  engine,  in  not  being  so  provided  with 
such  appliances."  The  defendant  denied  the 
allegations  of  negligence. 

At  the  close  of  all  the  testimony,  the  de- 
fendant's attorneys  made  a  motion  for  the 
direction  of  a  verdict,  on  the  gr^ound  that  the 
evidence  discloses  no  actionable  negligence 
on  the  part  of  the  defendant;  but  the  motion 
was  refused.  The  jury  rendered  a  verdict 
in  favor  of  the  plaintiff  for  $633,  and  the  de- 
fendant appealed  upon  exceptions  which  will 
be  reported. 

[1]  First  exception: 

The  complaint  specifles  two  particulars  In 
which  the  defendant  was  negligent:  (1)  In 
carelessly  leaving  the  door  open,  through 
which  a  cinder  was  blown  into  the  plaintiff's 
eye;  and  (2)  failure  to  equip,  and  keep  in 
reasonably  good  repair,  the  engine  with  prop- 
er and  suitable  appliances  to  prevent  the  es- 
cape of  such  cinder.  If  there  was  testimony 
tending  to  sustain  either  of  said  specifica- 
tions of  negligence,  then  there  was  no  error 
in  refusing  to  direct  a  verdict 

S.  D.  O.  Kelly,  a  witness  for  the  defendant 
who  was  flagman  on  the  train  when  the 
plaintiff  was  injured,  thus  testified,  on  cross- 
examination:  '*Q.  Is  it  not  a  rule  of  your 
company  that  these  vestibule  doors  must 
be  closed  while  the  train  is  in  motion — rules 
314,  414?  Isn't  that  a  rule  of  your  com- 
pany? A.  They  must  be  closed  on  leaving  a 
station,  and  kept  closed  until  they  arrive." 
There  was  testimony  tending  to  show  a  vio- 
lation of  this  rule,  and  that  the  failure  to 
observe  it  was  the  direct  and  proximate  cause 
of  the  plaintiff's  injury. 

Second  exception: 

When  that  portion  of  the  charge  set  out 
in  the  exception  is  considered  in  connection 
with  the  entire  charge,  it  will  be  seen  that 
it  is  free  from  error. 

Third,  fourth,  and  fifth  exceptions: 

These  exceptions  are  predicated  upon  the 
theory  that  the  complaint  only  alleges  neg- 
ligence in  a  single  particular,  and  are  dis- 
posed of  by  what  was  said  in  discussing  the 
first  exception. 

[2]  Sixth  exception: 

The  syllabus  in  the  case  of  Sheppard  v. 
Lark,  2  Bailey.  576,  thus  correctly  states  the 
rule  therein  announced:  ''The  court  will  not 
consider  a  motion  for  a  new  trial,  grounded 
upon  aflidavits  that  the  jury  had  settled  the 
amount  of  damages,  in  an  action  for  a  tort 
by  striking  an  average  of  the  several  sums 
suggested  by  each  juror.    To  entertain  such 
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a  motion  would  lead  to  the  assumption  of  a 
power  to  Inquire  into  the  process  of  reason- 
ing by  whlcli  the  Jury  arrived  at  their  ver- 
dict, and  violate  the  discretion  confided  to 
Juries  by  the  law  and  Constitution.  The 
court  will  not  take  cognizance  of  what  trans- 
pires in  the  Jury  room,  with  a  view  to  con- 
trol the  verdict,  unless  the  Jury  have  been 
guilty  of  misconduct  so  gross,  and  violations 
of  law  so  obviously  manifest,  as  to  subject 
them  to  the  animadversion  of  the  court" 
Judgment  affirmed. 

WOODS,  HYDRICK,  WATTS,  and  FRAS- 
E3R,  JJ.,  concur. 

OSS  N.  C.  277) 

BAXTER  ▼.  IRVIN. 

(Supreme  Court  of  North  Carolina.    Feb.  28, 

1912.) 

1.  JuDOKBNT  (§  199* )— Judgment  Now  Ob- 
stante Vebedicto. 

A  motion  for  judgment  non  obstante  vere- 
dicto will  not  be  allowed,  unless  it  appears 
from  the  plea  and  the  verdict,  and  not  from 
the  evidence,  that  the  plaintiff  is  entitled  to  the 
judgment 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §}  367-375;   Dec  Dig.  }  199.«] 

2.  Justices  of  the  Peace  (§  188*)— AppeaI/— 
Tbiax  De  Novo— Judgment  Non  Obstante. 

In  an  action  in  a  justice's  court,  plaintiffs 
claim  was  for  rent  of  space  in  a  storeroom, 
and  defendant  "denied  the  indebtedness^  and 
alleged  a  breach  of  the  contract  by  way  of  de- 
fense." In  the  superior  court  on  appeal,  after 
verdict  for  defendant,  plaintiff  moved  for  judg- 
ment notwithstanding  the  verdict  Held,  that 
the  motion  was  properly  denied;  the  answer 
being  not  a  plea  in  confession  and  avoidance, 
and  not  to  be  so  construed,  though  in  justice's 
court,  but  merely  equivalent  to  the  general  is- 
sue. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  §  188.*] 

Appeal  from  Superior  Court  Craven  Coun- 
ty; H.  W.  Whedbee,  Judge. 

Action  by  J.  J.  Baxter  against  Mrs.  B.  A. 
IrvlB.  From  a  Judgment  for  defendant 
plaintiff  appeals.     Affirmed. 

R.  A.  Nunn,  for  appellant.  D.  El  Hender- 
son and  A.  D.  Ward^  for  appellee. 

WALKER,  J.  TMs  action  was  brouglit  in 
the  court  of  a  justice  of  the  peace  of  Craven 
county  to  recover  the  sum  of  $100,  wfth  In- 
terest from  July  81,  1910,  and  the  plaintiff 
complained  in  that  court  that  it  was  due  by 
contract  for  the  rent  of  space  in  a  storeroom. 
The  defendant  **denled  the  indebtedness,  and 
alleged  a  breach  of  the  contract  by  way  of 
defense."  The  plaintiff  recovered  In  the  Jus- 
tice's court,  and  defendant  appealed  to  the 
superior  court,  where  there  was  a  trial  by 
Jury.  Both  parties  introduced  evidence,  and 
the  Jury  returned  a  verdict  for  the  defend- 
ant Plaintiff  thereupon  moved  for  Judg- 
ment non  obstante  veredicto.  The  charge  of 
the  court  Is  not  in  the  record,  and  it  ap- 
pears that  no  exceptions  were  taken  during 
the  course  of  the  trial,  before  the  verdict  was 


rendered.  The  court  overruled  the  motion 
for  Judgment  and  the  plaintiff  appealed  to 
this  court  from  a  Judgment  for  defendant 

[1]  We  think  the  ruling  of  his  honor  was 
correct  At  common  law  a  Judgment  non 
obstante  veredicto  would  be  allowed  only 
when  the  plea  confessed  a  cause  of  action 
and  set  up  matters  in  avoidance  which  were 
insufficient,  although  found  true,  to  consti- 
tute either  a  defense  or  a  bar  to  the  action. 
Moye  V.  Petway,  76  N.  O.  327;  Ward  v.  Phil- 
lips, 89  N.  C.  215;  Walker  v.  Scott,  106  N. 
C.  56,  11  S.  E.  864;  Riddle  v.  Germanton, 
117  N.  C.  888,  23  S.  E.  832.  It  was  said  In 
Moye  T.  Petway,  supra,  that  the  motion  for 
such  a  Judgment  must,  of  course,  be  made 
after  verdict,  and  the  practice  In  such  cases 
is  very  restricted.  The  motion  will  not  be 
granted,  unless  it  appears  from  the  plea  and 
the  verdict  and  not  from  the  evidence,  that 
the  plaintiff  is  entitled  to  the  Judgment. 
Before  the  verdict,  the  plaintiff  could  sign 
Judgment  as  on  '*nll  dlcit**  or  as  If  there  had 
been  no  plea  or  defense,  treating  the  plea, 
or  now  the  answer,  as  a  sham  one,  and  even 
if  he  traversed  the  matter  relied  on  in  avoid- 
ance, and  the  issue  was  found  against  him, 
he  was  still  allowed  to  take  Judgment  not- 
withstanding the  verdict;  the  practice  hav- 
ing been  adopted  to  discourage  sham  pleas 
and  defenses.  No  such  case  is  present^  in 
this  record.  The  plaintiff  alleged  that  the 
defendant  is  Indebted  to  him  for  rent  in  the 
sum  of  $100,  and  the  defendant  simply  de- 
nied the  allegation,  and  alleged  a  breach  of 
the  contmct  as  a  bar  to  the  action.  This 
was  not  a  plea  by  confession  and  avoidance; 
for  it  was  tantamoimt  to  the  general  issue, 
or  a  direct  traverse  of  the  plaintiff*s  allega- 
tion. If  there  is  no  evidence  to  establish  the 
plaintiff's  case,  the  defendant  should  either 
demur  to  the  evidence,  or  r^uest  the  court 
to  charge  the  Jury  that  there  is  no  evidence, 
and  that  therefore  they  should  answer  the 
issue  in  favor  of  the  defendant,  and  likewise, 
if  there  is  no  evidence  to  establish  the  de- 
fense, the  plaintiff  should  request  the  court 
to  give  a  similar  charge  in  his  favor:  but 
this  must  be  done  before  verdict  and,  as  said 
by  Chief  Justice  Pearson,  in  Moye  v.  Petway, 
supra,  this  practice  "has  not  the  slightest 
bearing  upon  a  motion  for  Judgment  non  ob- 
stante veredicto,  which  is  made  by  the  plain- 
tiff, after  verdict,  for  insufficiency  of  the  de- 
fendant's matter  in  avoidance.  There  are  no 
two  matters  of  practice  more  entirely  differ- 
ent in  all  respects."  In  addition  to  this,  it  is 
familiar  leamtag  that  any  defect  or  insuffi- 
ciency in  the  evidence  must  be  called  to  the 
attention  of  the  court,  by  a  prayer  for  in- 
structions, before  verdict,  so  that  oases  may 
be  tried  on  their  true  merits,  and  to  prevent 
the  loss  of  rights  by  mere  inadvertence. 
Sutton  V.  Walters,  118  N.  G.  4d5,  24  S.  B. 
357;  State  v.  Kiger,  115  N.  C.  746,  20  S.  B5. 
456;  State  v.  Hart,  116  N.  C.  977,  20  S.  R 
1014.    The  party  is  not  allowed  to  take  two 
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chances;  that  Is,  he  may  not  speculate  on 
the  verdict,  hoping  that  It  will  be  in  his 
fayor,  and.  If  he  loses  or  Is  disappointed  in 
his  expectation,  move,  after  verdict,  to  set 
it  aside,  because  of  a  failure  or  defect  of 
proof,  when,  if  he  had  called  the  attention 
of  the  court  to  the  matter  before  the  case 
was  submitted  to  the  jury,  his  adversary 
might  have  remedied  the  defect  or  supplied 
the  missing  evidence. 

[2]  The  plaintiff's  counsel  contended, 
though,  that  this  rule  of  practice  or  procedure 
should  not  apply  to  cases  in  the  court  of  a  jus- 
tice of  the  peace,  for  the  reason  that  no  plead- 
ings are  there  required,  or  rather  no  formal 
pleadings ;  but  this,  we  think,  is  a  misappre- 
hension. It  is  true  that  the  pleadings  in  that 
court  may  be  oral;  but  it  Is  expressly  pro- 
vided by  Revisal,  |  457,  that  the  "pleadings 
in  the  courts  of  justices  of  the  peace  shall 
be  (1)  the  complaint  of  the  plaintiff,  (2)  the 
answer  of  the  defendant,"  and,  by  section 
1458,  that  "the  pleadings  may  be  either  oral 
or  written;  if  oral,  the  substance  may  be 
entered  by  the  justice  on  his  docket;  If  writ- 
ten, they  may  be  filed  by  the  justice  and  ref- 
erence to  them  be  made  on  his  docket"  It 
is  further  provided  by  section  1450  and  sec- 
tion 1460  that  "the  complaint  must  state  In  a 
plain  and  direct  manner  the  facts  constitut- 
ing the  cause  of  action,"  and  "the  answer 
may  contain  a  denial  of  the  complaint  or  any 
part  thereof,  and  also  a  statement,  in  a  plain 
and  direct  manner,  of  any  evidence  consti- 
tuting a  defense  or  counterclaim."  This 
court  has  been  liberal  in  construing  plead- 
ings filed  In  a  justlce^s  court;  but  neverthe- 
less they  should  conform  to  the  requirements 
of  the  statute.  Illustration  of  the  degree  of 
particularity  required  in  justice's  courts  Is 
found  in  the  requirement  that  "the  general 
issue  entered  on  the  justice's  docket  will  be 
considered  as  [merely]  a  general  denial  of 
plaintiff's  cause  of  action"  (Blackwell  v.  Dib- 
brell,  103  N.  C  270,  9  S.  E.  192);  that  the 
pendency  of  another  action  must  be  specially 
pleaded  in  the  answer  or  deemed  to  be 
waived  (Montague  v.  Brown,  104  N.  C.  163, 
10  S.  E.  186;  Hawkins  v.  Hughes,  87  N.  C. 
115);  that  a  former  judgment  must  be  spe- 
cially pleaded,  as  It  will  not  be  considered 
imder  an  answer  merely  denying  Indebted- 
ness to  the  plaintiff.  Smith  v.  Lumber  Ck>., 
140  N.  O.  875,  53  S.  BL  233;  Harrison  v. 
Hoff,  102  N.  G.  126,  9  S.  E.  638;  Blackwell 
y.  Dibbrell,  supra.  It  appears  in  this  case 
that  the  general  issue  was  pleaded,  and  on 
the  face  of  the  answer  there  Is  no  suggestion 
of  any  confession  of  the  plaintiff's  claim, 
with  a  statement  of  matter  In  avoidance. 
The  case  must  therefore  be  governed  by  the 
general  rule  of  practice,  and  we  cannot  ex- 
amine the  evidence  for  the  purpose  of  de- 
termining whether  there  was  a  confession  of 
the  indebtedness  and  Insufficient  matter 
pleaded  in  avoidance. 

No  error. 


(168  N.  C.  274) 
ARMOUR  FERTILIZER  WORKS  v.  McLAW- 
HORN. 

(Supreme  Court  of  North  Carolina.    Feb.  28, 

1912.) 

1.  Sales    (§   418*)^  Febtilizeb— Deficienot 
iw  Quality— Buyer's  Remedy. 

In  an  action  for  the  price  of  fertilizer,  de- 
fendant buyer  was  not  entitled  to  recover  for 
crop  shortage  re8ultin|[  from  a  deficiency  in 
the  quality  of  the  fertilizer;  he  being  entitled, 
under  Revisal  1905,  §  3949,  to  a  proportionate 
abatement  of  the  price. 

[Sd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  II  1174-1201;   Dec.  Dig.  }  418.*} 

2.  Evidence  (§  158*)— Best  Evidence. 

In  an  action  for  the  price  of  fertilizer, 
defended  on  the  ground  of  the  fertilizer's  de- 
ficiency in  quality,  evidence  as  to  the  difference 
in  the  appearance  and  nature  of  crops  on  dif- 
ferent farms  on  which  the  fertilizer  was  used 
and  the  crops  under  which  defendant  used  other 
fertilizers  was  properly  excluded,  as  calling 
for  remote  and  speculative  inferences;  the  best 
evidence  being  the  ofllcial  analysis. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {§  471-526;   Dec.  Dig.  §  158.*] 

3.  Evidence  (§  420*)— Parol  Evidence— E2f- 
fect—Wbitingb— Admissibility. 

In  an  action  for  the  price  of  fertilizer, 
testimony  that,  when  or  before  defendant  sign- 
ed the  contract,  it  was  agreed  that,  if  the  ofli- 
cial  analysis  should  show  that  the  fertilizer 
did  not  come  up  to  plaintiff  seller's  representa- 
tion, defendant  should  not  pay  anything  was 
properly  excluded,  as  contradicting  the  terms 
of  the  written  contract. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent.  Dig.  H  1929-1944;   Dec  Dig.  S  420.*] 

Appeal  from  Superior  Conrt,  Pitt  County; 
Carter,  Judge. 

Action  by  Armour  Fertilizer  Works  against 
Charles  McLawhorn.  Judgment  for  plain- 
tifT,  and  defendant  appeals.     Affirmed. 

F.  G.  James  &  Son,  F.  C.  Harding,  and 
Albion  Dunn,  for  appellant  L.  I.  Moore  and 
Harry  Skinner,  for  appellee. 

CLARK,  C.  J.  Under  a  written  contract 
with  the  defendant  as  'a  del  credere  agent, 
the  plaintiff  shipped  him  certain  fertilizers 
at  prices  specified  in  said  contract,  which 
the  answer  admits  that  he  duly  received. 
The  defendant  used  a  portion  of  these  fer- 
tilizers himself,  sold  some  to  his  tenants,  and 
a  large  portion  to  other  persons.  For  nearly 
all  that  which  he  sold,  he  has  collected  pay- 
ment, except  from  his  relatives,  who  are 
solvent.  The  fertilizers  were  analyzed  by 
the  Agricultural  Department  at  the  request 
of  the  defendant,  and  a  small  deficiency  in 
quality  found,  for  which  the  defendant  has 
received  the  proper  abatement  in  price. 

[1]  The  defendant  assigns  24  errors,  but 
in  his  brief  abandons  the  first  5,  and  groups 
the  other  assignments  into  4  classes.  The 
first  class,  consisting  of  the  sixth,  nineteenth, 
and  twentieth  assignments  of  error,  is  to  the 
holding  of  the  Judge  upon  the  pleadings  that 
no  defense  was  open  to  the  defendant,  ex- 
cept to  show  total  failure  of  consideration. 
The  deficiency  in  value  was  allowed  him  in 
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abatement  of  price.  The  claim  of  consequen- 
tial damages  resulting  in  the  alleged  short- 
age in  his  crop  was  properly  disallowed  by 
the  court  Carson  v.  Bunting,  154  N.  C.  532, 
70  S.  E.  923,  where  the  court  holds  that  the 
measure  of  damages  is  in  the  abatement  of 
the  price,  as  is  also  provided  by  Revisal 
1905,  §  8949. 

[2]  Assignments  of  error  8,  9,  10,  and  11 
are  to  the  refusal  of  the  judge  to  allow  de- 
fendant to  prove,  on  the  question  of  damages, 
the  difference  in  the  looks  and  nature  of 
crops  on  different  farms  on  which  this  fer- 
tilizer was  used  and  the  crops  under  which 
he  used  other  fertilizers.  This  is  essentially 
the  same  point  as  one  above  discussed.  To 
consider  the  variety  of  soil  and  attendant 
circumstances  would  be  tnrely  speculative. 
The  only  pertinency  of  such  evidence  would 
be  the  inference  that  the  ingredients  were 
not  as  represented.  This  would  be  too  re- 
mote, depending  upon  the  nature  of  soil, 
weather,  cultivation,  and  the  like.  The  best 
evidence  is  the  analysis  by  the  Agricultural 
Department.  When  the  defendant  ascer- 
tained therefrom  the  deficiency  in  the  quality 
of  the  fertilizers,  it  was  his  duty  to  have 
bought  fertilizing  materials  or  ingredients  to 
make  good  the  deficiency.  Not  having  done 
so,  he  can  properly  claim  only  the  abatement 
of  the  price  by  reason  of  such  deficiency, 
and  that  he  has  been  allowed.  > 

[3]  Assignments  of  error  7  and  15  are  to 
the  refusal  of  the  Judge  to  allow  defendant 
to  prove  that,  at  or  before  the  time  he  signed 
the  contract,  it  was  agreed  that,  if  the  analy- 
sis of  the  Department  of  Agriculture  should 
show  that  the  fertilizer  did  not  come  up  to 
the  representations  as  to  the  quantity  of  each 
ingredient  set  out  in  the  contract,  he  should 
not  pay  anything.  In  Walker  v.  Venters, 
148  N.  C.  388,  62  S.  E.  510,  it  is  said:  "It  is 
true  that  a  contract  may  be  partly  in  writ- 
ing and  partly  oral  (except  when  forbidden 
by  the  statute  of  frauds),  and  in  such  case 
the  oral  part  of  the  agreement  may  be  shown. 
But  this  is  subject  to  the  well-established 
rule  that  a  contemporaneous  oral  agreement 
shall  not  contradict  that  which  is  written. 
The  written  word  abides."  This  has  been 
cited  with  approval  in  Bowser  v.  Tarry,  156 
N.  C.  88,  72  S.  E.  74.  If  the  alleged  oral 
contract  was  prior  to  the  writing,  the  lat- 
ter governs. 

Assignments  of  error  12  and  18  are  because 
the  court  sustained  the  plaintifTs  objection 
to  the  defendant  giving  his  reasons  for  re- 
fusing to  execute  his  notes  or  pay  the  claim 
of  the  plaintiff.  These  are  not  pressed  by 
the  defendant  in  his  brief,  which  states  that 
the  ruling  of  the  court  upon  the  other  excep- 
tions renders  it  unnecessary. 

The  defendant  relies  strenuously  upon 
Pratt  T.  Chapin,  136  N.  0.  850,  48  S.  H.  76a 
But  we  do  not  think  that  case  is  in  point 
There  it  was  in  evidence  that  the  contnact 


was  not  to  be  effective  until  it  had  been  ap- 
proved by  another  party ;  and  hence  the  con- 
tract was  incomplete  until  this  condition  pre- 
cedent was  complied  with.  In  this  case,  the 
defendant  undertakes  to  sustain  the  proposi- 
tion that  the  terms  of  the  contract  which  re- 
quired him  to  pay  so  much  money  per  ton 
can  be  contradicted  by  a  parol  agreement 
that  he  was  not  to  pay  anything  at  all,  un- 
less the  ingredients  came  up  to  the  full 
analysis  set  out  in  the  contract  The  court 
properly  held  that  be  could  not  show  such 
agreement  to  contradict  the  written  con- 
tract, and  that  his  remedy  was  to  abate  the 
price  to  the  extent  of  the  deficiency,  and  tiiat 
he  could  only  defeat  recovery  altogether  by 
showing  a  total  failure  of  consideration* 
No  error. 

OSS  N.  C.  156) 

E.  T.  JENNETTE  &  CO.  v.  CXTY  HAT  A 

GRAIN  CO. 

(Supreme  Court  of  North  Carolina.     Feb.  28, 

1912.) 

1.   CONTBACTS     (S     176*)    —  CONSTBUCnON  — 
PBOVINCE  of  CotJRT. 

It  is  for  a  trial  court  to  determine  the 
meaning  of  a  written  contract  in  controversy. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  S  176.*] 

2.  Sales  (§  84*)— Contracts— Construction. 

In  response  to  defendant's  letter  offering 
to  sell  corn  at  a  fixed  price  but  not  fixing  time 
for  shipment,  plaintiffs  wired:  "Book  400  crack- 
ed com.  Shipment  thirty  days  if  possible.** 
Defendant  replied  by  wire:  "Booked  cracked 
corn."  Held,  that  the  telegrams  constituted 
a  contract  by  defendant  to  sell  plaintiffs  400 
sacks  of  cracked  corn  of  the  ^rade  mentioned 
in  the  letter  at  the  price  mentioned  therein  on 
orders  made  within  ^0  days,  but  that  plaintiffs 
could  not  call  for  shipment  of  any  part  of  the 
400  sacks  after  that  time. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  234,  235;   Dec  Dig.  §  84.*] 

3.  Appeal  and  Erbob  (§  1064*)— Habiojbss 

BBBORr-lNBTBUCTIONS. 

In  an  action  on  a  contract  to  sell  sacks 
of  cracked  corn,  plaintiff  buyers  were  not  prej- 
udiced by  an  instruction  that  a  particular  ship- 
ment became  plaintiffs'  property  after  it  was 
shipped,  and,  when  it  was  seised  and  condemned 
by  the  department  of  agriculture  in  the  hands 
of  plaintiffs*  customer,  they  were  bound  to  re- 
lease the  com  and  look  to  defendant  seller  for 
the  difference  in  the  value  of  the  corn  contract- 
ed for  and  that  delivered  together  with  plaintiffs' 
reasonable  costs  and  charges,  the  evidence 
showing  that  plaintiffs  discovered  that  earlier 
shipments  were  short  in  weight  and  defective 
in  quality,  and  yet  continued  to  receive  ship- 
ments, and  made  no  effort  to  release  corn  from 
seizure,  permitting  it  to  remain  in  a  ware- 
house nndl  it  became  worthless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  4221-4224;  Dec  Dig.  | 
1064.*] 

Appeal  from  Superior  Court,  Beaufort 
County;  J.  S.  Adams,  Judge. 

Action  by  F.  T.  Woolard  and  another, 
partners  as  B.  T.  Jennette  A  Co.,  against  the 
City  Hay  &  Grain  Company.  From  the  jud|^ 
ment,  plaintiffs  appeal.    AfiQrmed. 
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The  plaintiffs,  F.  T.  Woolard  and  B.  T, 
Jennette,  trading  as  B.  T.  Jennette  ft  Co^ 
bring  this  action  to  recover  $150,  alleged  to 
be  due  as  damages  on  a  contract  for  the 
purchase  of  400  sacks  of  cracked  com.  The 
plaintiffs  contend  that  the  contract  between 
them  and  the  defendant  required  the  de- 
fendant to  ship  400  sacks  of  corn  at  a  stipu- 
lated price  within  30  days  from  March  26, 
1909,  as  ordered  out  by  them,  and  to  ship  on 
orders  after  the  30  days  upon  adding  two 
cents  per  sack,  which  addition  was  called 
'^carrying  charges,"  and  the  defendant  con- 
tends that  the  contract  was  to  ship  400  sacks 
if  ordered  out  within  30  days.  It  is  admitted 
that  160  sacks  were  shipped  under  said  con- 
tract within  30  days  from  its  date,  and  that 
the  plaintiffs  ordered  out  the  remaining  250 
sacks  on  the  29th  day  of  April,  1909,  after 
the  expiration  of  the  30  days,  which  the  de- 
fendant refused  to  deliver,  and  the  plain- 
tiffs offered  evidence  of  their  damages,  sus- 
tained by  reason  of  such  refusal.  The  150 
sacks  shipped  by  the  defendant  were  in  three 
shipments  of  50  sacks  each,  the  last  shipment 
being  about  April  7,  1909.  All  of  these  ship- 
ments were  made  upon  drafts  with  bills  of 
lading  attached,  and  the  plaintiffs  were  com- 
pelled to  pay  the  drafts  before  they  could 
receive  the  com,  and  tags,  containing  an 
analysis  as  required  by  chapter  149,  Laws 
1909,  were  not  attached  to  the  sacks,  and 
the  plaintiffs  offered  evidence  that  the  sacks 
were  less  in  weight  than  was  required  by 
said  statute. 

One  of  the  plaintiffs  testified  that  the  first 
and  second  shipments  were  defective  in  qual- 
ity and  short  in  weight;  that,  when  the 
third  shipment  was  received,  they  sold  45 
sacks  of  it  to  Smith  Paul,  who  carried  it  to 
his  place  of  business  ftom  the  depot,  and, 
after  it  had  been  in  his  possession  about 
two  weeks,  it  was  seized  and  condenined  by 
the  department  of  agriculture  on  account  of 
the  *  shortage  in  weight  and  the  defective 
grade;  that  after  the  seizure  the  plaintiffs 
never  offered  to  sell  it,  and  had  nothing 
more  to  do  with  it;  that  they  replaced  the 
com  taken  from  Paul,  and  the  last  time  they 
saw  the  com  seized  it  was  rotten  and  worth- 
less. The  said  plaintiff  also  testified  that 
the  order  for  the  400  sacks  of  com  was  a  tel- 
egram of  date  March  26th,  1909,  at  9:28  p. 
m.,  which  was  as  follows:  "Letter  23rd. 
Book  400  cracked  com.  Shipment  thirty 
days  if  possible.  Answer  immediately  by 
wire" — to  which  the  defendant  replied  at 
10:10  a.  m.  of  March  27, 1909:  "Booked  crack- 
ed com.*'  The  letter  of  March  23d,  referred 
to  In  the  first  telegram,  is  one  from  the  de- 
fendant to  the  plaintiffs,  offering  com  and 
naming  the  price,  but  making  no  statement 
as  to  time  of  shipment  On  April  8th  the 
plaintiffs  wrote  the  defendant,  complaining 
of  the  quality  of  the  corn  and  the  deficiency 
in  weight,  and  on  April  9th  the  defendant 
replied,  saying,  among  other  things :  "We  re- 
quest that  you  dispose  of  these  goods  to  the 
best  advantage,  sell  it  in  bulk,  or  in  any 


other  way  that  you  think  best,  and  send  us 
account  of  sales,  and,  if  you  so  desire,  we 
will  cancel  the  contract  with  you  for  the 
balance,  as  th^  margins  we  are  able  to  get 
on  your  contract  are  not  adequate  to  all  of 
the  trouble  we  are  having."  The  defendant 
sent  to  the  plaintiffs  the  analysis  tags  requir- 
ed by  the  statute  soon  after  the  shipments 
began,  and  such  tags  were  on  the  45  sacks 
at  the  time  of  seizure.  On  the  24th  day  of 
April,  1909,  the  day  of  the  said  seizure,  the 
plaintiffs  notified  the  defendant  thereof,  and 
soon  thereafter  (the  exact  time  not  stated) 
the  defendant- paid  the  department  of  agri- 
culture the  charges'  assessed  by  it 

His  honor  charged  the  Jury  that  the  plain- 
tiffs were  not  entitled  to  recover  anything  on 
account  of  the  refusal  to  ship  the  last  250 
sacks,  because  ordered  after  the  expiration 
of  the  contract,  and  the  plaintiffs  excepted. 
The  plaintiffs  requested  his  honor  to  charge 
the  Jury  as  follows:  "It  is  contended  by 
plaintiffs  that  of  one  shipment  of  50  sacks  45 
sacks  were  seized  and  condemned  by  the  de- 
partment of  agriculture,  and  became  a  total 
loss  to  the  plaintiffs,  and  that  they  replaced 
the  same  with  other  com  which  they  pur- 
chased at  a  higher  price,  or  $1.65  per  sack; 
that  this  shipment  so  seized  was  made  by  de- 
fendant, bill  of  lading  attached,  and  was 
paid  for  by  plaintiffs  before  the  bill  of  lading 
was  obtained  and  before  the  com  had  or 
could  have  been  examined  in  the  usual 
course  of  business  of  this  kind;  that  the  same 
was  taken  direct  from  the  depot  to  custom- 
er's place  of  business,  and  was  thereafter 
found  in  defective  condition  and  condemned; 
that  said  shipment  was  defective  in  quality 
and  short  in  weight,  and  so  much  below  the 
com  contracted  for  in  grade  as  to  be  prac- 
tically valueless  on  this  market;  that  de- 
fendflmt  was  notified  of  this  condition,  and 
thereafter  undertook  to  settle  the  matter 
with  the  department  itself.  If  you  find 
these  contentions  to  be  true  from  the  evi- 
dence, the  court  charges  you  that  the  plain- 
tiffs would  be  entitled  to  recover  $1.50  per 
sack  for  the  com  condemned,  or  so  much 
tiiereof  as  was  shipped  by  defendant,  and,  in 
addition  thereto,  would  be  entitled  to  recov- 
er the  difference  between  $1.50  per  sa<^  on 
said  shipment  of  50  sacks  and  the  market 
price  of  No.  2  cracked  com  at  the  time 
and  place  of  delivery,  if  you  find  from  the 
evidence  that  such  price  had  advanced." 
This  was  refused,  and  plaintiffs  excepted. 
There  are  other  exceptions  in  the  record,  but 
they  embrace  the  same  questions  covered  by 
the  two  exceptions  stated.  There  was  a  ver- 
dict in  favor  of  the  plaintiffs  for  $38.25,  and 
from  a  Judgment  rendered  thereon,  they  ap- 
peaL 

Small,  MacLean  &  McMullan,  for  appel- 
lants.   Rodman  &  Rodman,  for  appellee. 

ALLEN,  J.  [1,2]  The  contract  between 
the  plaintiffs  and  the  defendant  is  in  writ- 
ing, and  consists  of  the  telegram  of  March 
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26,  1009,  Bent  by  the  plaintiffs,  and  the  re- 
ply of  the  defendant  of  March  27,  1909,  and, 
being  in  writing,  it  was  for  the  court  to  de- 
termine its  meaning.  We  think  his  honor 
held  correctly,  as  he  charged  the  jury,  that 
*'the  contract  between  the  parties  was  that 
the  defendant  would  sell  to  the  plaintiffs 
400  sacks  of  No.  2  cracked  com,  delivered 
in  Washington,  at  $1.50  per  sack,  provided 
that  the  same  was  ordered  out  by  the  plain- 
tiffs within  SO  days,  and  plaintiffs  were  not 
entitled  to  call  for  shipment  of  any  part  of 
the  400  sacks  after  the  30  days  had  ex- 
pired." This  seems,  also,  to  have  been  the 
understanding  of  the  plaintiffs  at  the  time 
this  action  was  commenced,  as  they  wrote 
the  defendant  on  the  3d  day  of  May,  1909: 
''We  are  reasonable  and  do  not  expect  any- 
thing unreasonable,  now  if  you  will  refer  to 
the  purchase  of  this  goods,  you  will  find  that 
we  ordered  some  of  this  shipment  out  at 
once,  we  could  have  put  the  entire  shipment 
off  until  thirty  days,  it  looks  as  this  should 
give  us  consideration."  They  made  no  claim 
then  that  they  had  the  right  under  the  con- 
tract to  order  out  any  of  the  corn  after  30 
days. 

This  being  the  correct  construction  of  the 
contract,  there  can  be  no  recovery  for  refusal 
to  ship  the  250  sacks  ordered  by  the  plain- 
tiffs after  the  expiration  of  30  days. 

[3]  Instead  of  the  prayer  requested  by  the 
plaintiffs,  in  reference  to  the  45  sacks,  his 
honor  charged  the  jury:  "As  to  the  45  sacks 
seized  and  condemned,  the  court  charges  you 
that,  after  this  com  was  shipped,  it  became 
the  property  of  the  plaintiffs,  and,  when  it 
was  seized  and  condemned  in  the  hands  of 
one  of  their  customers,  it  was  their  duty  to 
release  the  same,  and  the  measure  of  dam- 
ages in  such  case  was  the  difference  in  value 
between  No.  2  cracked  com,  weighing  100 
I>ounds  per  sack,  at  the  time  and  place  of 
delivery,  and  the  com  which  was  actually  de- 
livered, together  with  such  reasonable  costs 
and  charges  as  plaintiffs  incurred  on  account 
of  the  seizure  and  rehandling  of  the  com  in 
question.  After  this  com  was  delivered  to 
the  plaintiffs  and  seized  by  the  state,  it  was 
the  duty  of  the  plaintiffs  to  do  the  best  they 
could  with  it,  and  to  pay  the  cost  of  forfei- 
ture and  other  necessary  expenses  incurred, 
but  it  is  admitted  in  this  case  that  defend- 
ant paid  the  costs  of  the  forfeiture,  and  the 
plaintiffs  are  therefore  not  entitled  to  re- 
cover anything  on  that  account,  but  only  the 
difference  in  the  value  between  this  com  and 
No.  2  cracked  com,  as  above  stated;  together 
with  any  other  expenses  actuaUy  incurred  by 
them  in  its  handling."  In  view  of  the  evi- 
dence of  the  plaintiffs  and  the  admitted 
facts,  this  instruction  was  as  favorable  to  the 
plaintiffs  as  they  were  entitled  to.  They  say 
they  discovered  that  the  corn  being  shipped 
by  the  defendant  had  no  tags  on  it,  and  was 
short  in  weight  and  defective  in  quality,  be- 


fore the  shipment  containing  the  45  sacks 
was  made,  and  that  they  continued  to  receive 
and  sell  it.  The  defendant  sent  the  analysis 
tags  to  the  plaintiffs  as  soon  as  notified  of 
the  necessity  for  them,  and  wrote  them  on 
April  9th  to  dispose  of  the  com  in  any  way 
they  thought  best.  The  com  seized  by  the 
department  of  agriculture  was  In  the  posses- 
sion of  Smith  Paul  two  weeks  before  the 
seizure,  and  he  says  he  made  no  complaint 
about  the  com,  and  the  defendant  paid  the 
charges  to  the  department  During  this  time 
the  plaintiffs  made  no  effort  to  release  the 
com  firom  seizure,  and,  as  they  say,  they 
had  nothing  more  to  do  vrith  it  and  permit- 
ted it  to  remain  in  the  warehouse  until  it 
became  worthless. 

We  find  no  error. 

No  error. 

(158  N.  c.  IBS) 

NEWTON  et  aL  v.  SCHOOL  GOMMITTEB 
OF  CITY  OF  CHARLOTTE  et  aL 

(Supreme  Court  of  North  Carolina.     Feb.  28» 

1912.) 

1.  Injunction  (§  77*)— Subjects  of  Relibp 
— MuNicrPAi*  Acts. 

Courts  cannot  control  municipal  corpora - 
tioDB  in  the  discretionary  matters  and  powers 
conferred  upon  local  administrative  boards  for 
the  public  welfare,  unless  their  action  amounts 
to  an  oppressive  and  manifest  abuse  of  discre- 
tion. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Dec  Dig.  f  77.*] 

2.  Injunction  (§  128*)— Subjects  of  Belisf 
—Municipal  Acts. 

In  an  action  to  enjoin  a  board  of  school 
commissioners  from  selecting  a  certain  school 
site  for  a  graded  school  district,  evidence  held 
to  show  that  the  board  fairly  exercised  its 
vested  discretion  in  selecting  a  site. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec  Dig.  9  12&*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;  W.  J.  Adams,  Judge. 

Injunction  by  J.  A.  Newton  and  others 
against  the  School  Committee  of  City  of 
Charlotte  and  others.  From  a  Judgment  dis- 
solving a  restraining  order,  plaintiffs  appeal. 
Affirmed. 

Clarkson  &  Duls,  E.  R.  Preston,  and  Max- 
well &  Keerans,  for  appellants.  Burwell  & 
CJansler  and  Tlllett  &  Guthrie,  for  appel- 
lees. 

HOKEi,  J.  This  was  an  action  to  restrain 
defendant  the  Board  of  School  Commission- 
ers of  the  city  of  Charlotte  from  the  selec- 
tion of  a  certain  school  site  for  the  graded 
school  district  of  North  (Charlotte,  heard  be- 
fore his  honor,  W.  J.  Adams,  on  December 
9,  1911.  There  was  Judgment  dissolving  re- 
straining order,  and  plaintiffs,  citizens  and 
taxpayers  of  the  district,  excepted  and  ap- 
pealed, assigning  for  error,  first,  that  the 
power  of  supervising  the  action  of  defend- 
ant board  and  of  ultimate  decision  in  the 
premises  was  vested  by  law  in  the  board  of 
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aldennen  of  the  city;  second,  that,  if  vested 
in  defendant  board,  they  had  selected  a  site 
so  unsuitable  and  in  such  flagrant  disregard 
of  the  rights  and  interests  of  the  patrons  of 
the  school  as  to  render  their  action  illegal 
and  void.  On  appeal  by  the  board  of  alder- 
men of  the  city  of  Charlotte  in  a  case  just 
decided,  and  for  the  reasons  therein  stated, 
the  first  exception  must  be  resolved  against 
the  plaintiff,  and,  this  being  true,  and  on 
the  facts  as  they  appear  in  the  present  rec- 
ord, we  are  of  opinion  that  like   decision 

must  be  made  as  to  plaintiffs*  second  posi- 
tion. 

[1]  In  numerous  and  repeated  decisions, 
the  principle  has  been  announced  and  sus- 
tained that. courts  may  not  interfere  with 
discretionary  powers  conferred  on  these  lo- 
cal administrative  boards  for  the  public  wel- 
fare, unless  their  action  is  so  clearly  unrea- 
sonable as  to  amount  to  an  oppressive  and 
manifest  abuse  of  discretion.  Jeffress  v. 
GreenvUle,  154  N.  C.  499,  70  S.  B.  919;  Board 
of  Education  v.  Board  of  Commissioners, 
150  N.  C.  116,  es  S.  E.  724;  Rosenthal  v. 
Goldsboro,  149  N.  C.  128,  62  S.  E.  905,  20 
L.  R.  A.  (N.  S.)  809;  Ward  v.  Commission- 
ers, 146  N.  C.  534,  60  S.  E.  418,  125  Am.  St 
Rep.  489;  Small  v.  Edenton,  146  N.  C.  527, 
60  S.  E.  413,  20  L.  R.  A.  (N.  S.)  145;  Tate 
V.  Greensboro,  114  N.  C.  392,  19  S.  E.  767, 
24  L.  R.  A.  671;  Brodnax  v.  Groom,  64  N. 
C.  244.  In  some  of  the  opinions,  decided 
intimation  is  given  that,  in  so  far  as  the 
courts  are  concerned,  the  action  of  these  ad- 
ministrative boards  must  stand,  unless  so 
arbitrary  and  unreasonable  as  to  indicate 
malicious  or  wanton  disregard  of  the  rights 
of  persons  affected.  It  is  undesirable  and 
utterly  impracticable  for  the  courts  to  act  on 
any  other  principle.  Speaking  to  this  ques- 
tion in  Ward  v.  Commissioners,  our  present 
Chief  Justice  quotes  with  approval  from  the 
opinion  in  Brodnax  v.  Groom,  supra,  as  fol- 
lows: **In  Brodnax  v.  Groom,  64  N.  O.  244, 
Pearson,  C.  J.,  discussed  this  subject,  and 
said:  'The  case  before  us  is  within  the  pow- 
er of  the  county  commissioners.  How  can 
this  court  undertake  to  control  its  exercise? 
Can  we  say  such  a  bridge  does  not  need  re- 
pairs, or  that  in  building  a  new  bridge  near 
the  site  of  an  old  bridge  it  should  be  erect- 
ed, as  heretofore,  upon  posts,  so  as  to  be 
cheap,  but  warranted  to  last  some  years,  or 
that  it  is  better  po)icy  to  locate  it  a  mile 
or  so  above,  where  the  banks  are  good  abut- 
ments, and  to  have  stone  pillars,  at  a  heavier 
outlay  at  the  start,  but  such  as  will  insure 
permanence  and  be  cheaper  in  the  long  run? 
In  short,'  the  court  continued,  *this  court  is 
not  capable  of  controlling  the  exercise  of 
power  on  the  part  of  the  General  Assembly 
or  of  the  county  authorities,  and  it  cannot 
assume  to  do  so  without  putting  itself  in 
antagonism  as  well  to  the  General  Assembly 
as  to  the  county  authorities  and  erecting  a 
despotism  of  five  men,  which  is  opposed  to 
the  fundamental  principles  of  our  govern- 


ment and  the  usages  of  all  times  past. 
For  the  exercise  of  powers  conferred  by  the 
Constitution,  the  people  must  rely  upon  the 
honesty  of  the  members  of  the  General  As- 
sembly and  of  the  persons  elected  to  fill 
places  of  trust  in  the  several  counties.  This 
court  has  no  power,  and  is  not  capable,  if 
it  had  the  power,  of  controlling  the  exercise 
of  power  conferred  by  the  Constitution  upon 
the  legislative  department  of  the  govern- 
ment or  upon  the  county  authorities.'" 

[2]  Considering  the  evidence  presented  in 
the  light  of  these  authorities,  the  court  be- 
low has  clearly  made  correct  decision  on 
the  rights  of  these  litigants;  while  the  plain- 
tiffs, acting,  no  doubt,  under  full  belief  that 
their  rights  and  interests  have  been  entirely 
disregarded,  have  filed  strong  attidavits  tend- 
ing to  show  that  another  place  for  a  school 
site  should  be  selected,  and,  in  fact,  that  in 
the  present  state  and  placing  of  the  popula- 
tion there  should  be  two  schools  maintained 
in  the  district  There  is  satisfactory  evi- 
dence on  part  of  the  defendants  tending  to 
show  that  the  site  determined  on  is  near  the 
physical  center  of  the  school  district;  that  it 
is  a  most  attractive  site,  having  desirable 
elevation  and  affording  ample  space  for  the 
buildings  for  the  school  and  playgrounds  for 
the  children. 

Among  other  affidavits  In  support  of  their 
position,  defendants  offer  that  of  Alexander 
Graham,  Esq.,  the  superintendent  of  the  city 
schools.  The  affiant,  who  has  now  held  this 
position  for  the  past  23  years,  and  whose  ad- 
ministration has  been  again  and  again  ap- 
proved by  his  associates  and  fellow  citizens, 
makes  oath  as  follows:  "That  he  was  in  at- 
tendance, in  his  capacity  as  superintendent 
of  the  schools,  at  the  several  meetings  of 
the  board  of  school  commissioners  when  the 
location  of  the  school  spoken  of  in  the  com- 
plaint was  determined  by  these  commission- 
ers, and  he  verily  believes  that  in  the  selec- 
tion of  this  site  they,  and  each  one  of  them, 
were  actuated  solely  by  their  interest  in  the 
promotion  of  the  cause  of  education  in  the 
city  of  Charlotte,  and  the  proper  use  of  the 
fund  which  the  people  have  put  at  the  dis- 
posal of  the  board  for  the  purpose  of  buy- 
ing sites  for  buildings  and  erecting  houses 
thereon.  He  further  swears  that  he  is  ac- 
quainted with  the  other  sites  for  buildings 
selected  by  the  board,  and  he  verily  believes 
that  each  one  of  these  sites  is  the  proper 
site  for  school  buildings,  and  will  serve  the 
community  as  proper  sites  for  schools.  He 
further  swears  that  he  is  familiar  with  the 
other  sites  mentioned  in  the  complaint,  and 
which  the  plaintiffs  in  this  action  allege 
should  have  been  selected,  instead  of  the 
one  offered  by  the  Pegram-Wadsworth  Land 
Company,  and  he  expresses  the  opinion  that 
the  board,  in  rejecting  each  one  of  these 
sites,  did  that  which  was  best  for  the  in- 
terests of  the  public  and  the  children  of  tiiat 
vicinity.  He  further  swears  tliat  he  believes 
that  the  best  interests  of  the  administration 
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of  the  fnnd  of  the  dty  will  be  promoted  by 
consolidating,  as  much  as  possible,  those  few 
to  be  well  equipped,  and,  at  the  same  time, 
to  be  so  located  as  to  be  convenient,  as  far 
as  they  may  be,  to  the  children  of  the  differ- 
ent portions  of  the  city,  and  that  these  se- 
lections of  sites,  in  his  opinion,  should  be 
made,  and,  as  he  believes,  have  been  made 
thus  far,  by  the  board,  with  a  view  to  the 
convenience  and  interest,  not  only  of  the 
present  generation,  but  of  those  who  are  to 
come  after,  and  who  will  hereafter  attend 
these  schools.  He  further  swears  that,  be- 
fore the  Pegram-Wadsworth  Land  Company 
had  made  any  offer  whatever  in  regard  to 
the  site  in  question,  he  had  looked  over  this 
school  district  with  a  view  to  determining, 
in  his  own  mind,  what  would  be  the  best  lo- 
cation for  a  school  building  for  these  two 
wards,  and  that  he  had  selected  the  very 
site  that  has  been  selected  by  the  board;  his 
impression  being  that  the  site  must  be  pur- 
chased, and  would  not  be  donated." 

In  view  of  this  and  other  supporting  evi- 
dence, we  think  his  honor  might  well  hold, 
as  he  did  in  his  judgment,  *'that  the  board 
of  school  commissioners  has  fairly  and  prop- 
erly exercised  the  discretion  vested  in  the 
board  in  respect  to  the  selection  of  the  site 
for  the  school  building  referred  to  in  the 
complaint"  And  certainly  there  is  nothing 
in  the  record  to  Justify  the  courts  in  under- 
taking to  disturb  the  conclusion  they  have 
reached. 

There  is  no  error,  and  the  judgment  of 
the  superior  court  is  affirmed. 

Affirmed* 


(158  N.  0.  687) 

THOMPSON  et  aL  T.  APPALACHIAN  POW- 
ER CO. 

(Supreme  Court  of  North  Carolina.    Feb.  28, 

1012.) 

1.  Specifio    Pebfobmanob    (I    95*)— Con - 

TBAOTS  RBLATING  TO  RSALTT— INDEFKASIBUB 

Title. 

Specific  performance  of  a  contract  for  the 
purchase  and  sale  of  land  will  not  be  decreed 
where  the  plaintiffs  are  unable  to  make  a  good 
and  indefeasible  title. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  Sf  257-277;  Dec.  Dig.  | 
06.*] 

2.  Specific  Pebfobicancb  (§  106*)— Pboceed- 
iNos— Pabtibs. 

Where  persons  who  seek  the  specific  per- 
formance ot  a  contract  to  purchase  land  are 
merely  trustees  thereof,  and  the  cestuis  que 
trust  are  not  parties,  specific  performance  wiU 
not  be  granted. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  f|  342-351;    Dec.  Dig.  ft 

loe.*] 

Appeal  from  Superior  Court,  Polk  County; 
Long,  Judge. 

Submission  of  controversy  between  David 
A.  Thompson  and  others  and  the  Appalachian 


Power  Company.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Action  dismissed. 

-  The  plaintiffs  seek  to  compel  the  defend- 
ant to  specifically  perform  a  contract  for  the 
purchase  of  a  large  tract  of  land,  and  to 
pay  to  the  plaintiffs  the  sum  of  $40,000  pur- 
chase money.  The  judge  below  rendered  a 
Judgment  in  favor  of  the  plaintiffs,  decree- 
ing specific  performance  of  the  contract,  and 
requiring  the  payment  of  the  purchase  mon- 
ey. The  grounds  upon  which  specific  per- 
formance is  resisted  by  the  defendant  is 
that  the  plaintiffs  are  unable  to  make  a 
good  and  indefeasible  title  to  the  property. 

Bomar  &  Osborne  and  Tillett  &  Guthrie, 
for  appellant  Smith  &  Shipman  and  Jas. 
H.  Merrimon,  for  appellees. 

PER  CURIAM.  [1,  J]  In  view  of  the  doubt- 
ful character  of  the  title  offered  by  the  plain- 
tiff, and  further  considering  the  ftict  that 
the  cestuis  que  trust  have  not  been  made 
parties  to  this  action,  the  court  is  of  the 
opinion  that,  under  the  circumstances  of  this 
case,  specific  performance  should  not  be  de- 
creed. 

The  action  is  dismissed  without  prejudice. 

Dismissed. 

(158  N.  C.  281) 
TERRELL  v.  CITY  OF  WASHINGTON. 

(Supreme  Court  of  North  Carolina.    Feb.  28» 

1912.) 

1.  Master  and  Servant  ( j  124*)— Liabiutt 

W)B  INJUBIES—DUTY  OP  INSPECTION. 

A  telephone,  telegraph,  or  electric  light 
company  owes  a  duty  to  its  employes  to  in- 
spect poles  before  using  them. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $§  235-242;  Dec  Dig.  | 
124.*] 

2.  MUNIOIPAI.   COBPOBATIONS    (§    738*)— LlA- 
BILITT— OOVSBNICKNTAI.  OB  COBPOBATB  POW* 


When  a  city  operates  an  electric  light 
plant,  its  duties  toward  its  employes  are  the 
same  as  those  of  an  individual  in  Uke  circum- 
stances, since  it  is  exercising  a  corporate,  and 
not  a  governmental,  function. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  SS  1547-1549;  Dec. 
Dig.  f  733.*] 

8.  Master  and  Servant  (§  124*)— Munici- 
pal Corporations  (§  847*) — Duties  To- 
WABD  Servants— Inspection. 

A  city  operating  an  electric  light  plant 
does  not  perform  its  whole  duty  by  merely  se- 
lecting sound  and  safe  poles  for  use,  but  must* 
by  proper  inspection,  keeu  them  safe  for  the  use 
of  Its  employes  and  the  protection  of  the  pub- 
Uc. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  235-242;  Dec.  Dig.  f 
124;*  Municipal  Corporations,  Dec.  Dig.  f 
847.*] 

4.  Master  and  Servant  (S$  101,  102*)— Du- 
ties Toward  Servant— Place  and  Appli- 
ances. 

A  master  owes  to  his  servant  the  duty  of 
using  ordinary  care  to  provide  reasonably  safe 
instrumentalities  of  service  suitable  to  the 
work  to  which  they  are  applied,  and  properly 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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adjusted  to  each  other,  among  which  Inatni- 
mentalides  are  safe  places  to  work  or  to  stay 
while  awaiting  orders,  reasonably  safe  ways  of 
entrance  and  departure,  and  an  adequate  supply 
of  sound  and  safe  materials,  implements,  and 
accommodations,  with  such  other  appliances  as 
may  reasonably  be  required  to  assure  their 
safety  while  at  work  or  passing  over  his 
premises  to  or  from  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  171,  172,  180-184;  Dec 
Dig.  |§  101,  102.*1 

5.  Masteb  and   Sebvant   (8  125*)— Unsafe 
Place  ob  Defective  Appliances. 

If  a  master  knows,  or  with  ordinary  care 
would  have  known,  that  the  buildings,  ways, 
machinery,  tools,  or  materials  which  he  pro- 
vides for  the  use  of  his  servants  are  unsafe, 
and  the  servant,  without  contributory  fault, 
suffers  injury  thereby,  the  master  is  liable,  but 
he  is  not  liable  without  actual  or  constructive 
notice. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  243-251;  Dec.  Dig.  i 
125.*.] 

6.  Masteb  and  Sebvant  (f  124*)-«DunE8  of 
Masteb^Inspegtion. 

When  appliances  are  defective  when  put 
in  use,  a  master  is  not  entitled  to  time  to 
discover  the  defects,  but  should  examine  them 
before  using,  and  he  cannot  evade  his  re- 
sponsibility by  directing  his  servants  to  inspect 
them  before  using. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  CentDig.  |§  235-242;  DecDig.  §  124.»] 

7.  Masteb  and  Sebvant   (§  130*)— Unsafe 
Poles— What  Constitutes. 

A  master  fails  to  provide  a  safe  place  for 
work,  if  he  allows  work  to  be  conducted  there 
habitually  in  a  manner  needlessly  dangerous. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig,  |  ISO.*] 

&  Masteb  and  Sebvant  (§  103*)— Dutt  of 
iNSPBonoN— Pebfobhance. 

A  master's  duty  of  inspection  must  be 
continuously  fulfilled  and  positively  perform- 
ed, and  is  not  discharged  by  directing  its  per- 
formance or  by  employing  competent  and  care- 
ful persons  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §-175;  Dec  Dig.  S  103.*] 

9.  Masteb  and  Sebvant  (f  125*)— DEFBcreh- 
Duty  to  Repaib. 

A  master  is  not  liable  for  failure  to  repair 
defects  when  he  had  neither  actual  nor  con- 
structive notice  of  their  existence,  and  this 
notice  must  be  proved,  but  he  is  chargeable  with 
constructive  notice  of  whatever  he  might  have 
discovered  by  ordinary  care. 

[Ed.  Note«— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §S  243-251;  Dec  Dig.  i 
125.*] 

10.  Masteb  and  Sebvant  (§  126*)— Dutt  to 
Repaib— Reasonable  Time. 

A  master  is  entitled  to  a  reasonable  time 
after  notice  of  a  defect  to  make  repairs,  and 
if,  during  that  period,  a  servant  is  iojured,  the 
liability  of  the  master  depends  upon  his  dili- 
gence under  the  circumstances. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  253;  Dec  IMg.  f  126.*] 

11.  Mastve  and  Sebvant  (|  235*)— Inspec- 
tion—Duty  OF  Sebvant. 

A  lineman  employed  by  a  dty,  which  was 
operating  an  electric  light  plant,  was  not 
chargeable  with  negligence  for  failure  to  inspect 
a  pole  before  climbing  it,  especially  where  the 
defect  was  below  the  ground  and  would  not 
have  been  discovered  except  by  digging,  since 


he  was  given  an  implied  assurance  that  it  was 
safe  when  he  was  ordered  to  climb  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  710-722;    Dec.  Dig.   § 

12.  Masteb  and  Sebvant  (|  231*)— Masteb's 
Duties- Reuance  on  Pebfobmance. 

A  servant,  in  the  absence  of  warning  or 
knowledge  of  a  defect,  has  a  right  to  rely  up- 
on the  safety  of  instruments  and  appliances 
which  he  is  required  to  use,  since  he  may  as- 
sume that  the  master  has  performed  his  duties. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Serv^ant,  Cent  Dig.  §f  675-677;    Dec  Dig.  f 

13.  Masteb  and  Sebvant  (f  286*>^Aotion8 
FOB  Injubies— Evidence, 

In  an  action  by  a  lineman  against  a  city 
operating  an  electric  light  plant  for  injuries 
from  a  falling  pole,  evidence  held  sufficient  to 
justify  submission  to  the  jury  whether  the  city 
was  negligent  in  selecting  and  maintaining  the 
pole. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent,  Dig.  §3  1010-1050;  Dec  Dig.  I 
286.*] 

14.  munioipaii   cobpobations    (§   1022*)  — 
Pbjcsentation  of  Glaiics— Excuse. 

A  failure  to  present  a  claim  against  a  city 
within  the  time  fixed  by  its  charter  does  not 
defeat  the  right  of  action  where  the  claimant 
was  mentally  and  physically  unable  to  present 
it  during  that  period,  and  did  present  it  within 
a  reasonable  time  after  he  was  able  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Coroorations,  Cent.  Dig.  f  2193;    Dec  Dig.  | 

Appeal  from  Superior  Court,  Beaufort 
County;  CUne,  Judge. 

Action  by  Joe  Terrell  against  the  City  of 
Washington.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

This  action  was  brought  to  recover  dam- 
ages for  injuries  alleged  to  have  been  caus- 
ed by  the  defendant's  negligence.  Plaintiff 
was  employed  by  the  defendant  as  a  lineman 
in  connection  with  the  operation  of  its  elec^ 
trie  lighting  plant,  and  on  the  day  of  his  in- 
Jury  lie  was  directed  by  his  foreman  to  dimb 
one  of  the  poles  for  the  purpose  of  repairing 
or  removing  one  of  the  wires  attached  there- 
to. In  order  to  perform  his  work,  it  was 
necessary  for  the  defendant  to  wear  spurs 
or  splices  on  his  feet,  and  to  fasten  himself 
with  his  belt  to  the  pole,  and,  while  he  was 
near  the  top  doing  his  work,  the  pole  fell 
to  the  ground,  rebounded,  and  caused  him 
serious  Injury,  by  reason  of  which  he  be- 
came unconscious  and  was  confined  to  the 
hospital  under  medical  treatment  for  a  long 
time.  There  was  evidence  tending  to  show 
that  the  pole  was  rotten  and  In  very  bad 
condition  several  Inches  under  the  ground, 
and  that  it  broke  three  or  four  Inches  below 
the  surface  of  the  ground.  It  was  a  juniper 
pole  and  should  have  lasted,  so  as  to  be  used 
with  perfect  safety,  from  6  to  20  years,  and 
It  had  been  standing  only  three  years  when 
it  fell  with  the  plaintiff.  There  was  no  rule 
or  custom  Imposing  upon  the  plaintiff  the 
duty  of  inspection  before  ascending  the  pole, 


*For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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and  there  was  nothing  In  its  appearance  cal- 
culated to  put  him  on  notice  as  to  its  con- 
dition. Above  the  ground  it  seemed  to  be 
sound  and  trustworthy,  except,  as  one  of  the 
witnesses  testifies,  at  the  very  top  it  was  rot- 
ten, but  that  part  of  it  which  he  was  requir- 
ed to  use  was  apparently  sound  and  safe. 
There  is  ample  evidence  in  the  record  to 
show  that  the  pole  was  not  one  which  should 
have  been  selected  in  the  beginning,  and  aft- 
er ordinary  inspection,  as  sufilciently  sound 
and  strong  for  the  uses  to  which  it  was  in- 
tended to  be  applied.  An  arc  light  was  sus- 
pended from  the  pole  by  a  wire,  the  other 
end  of  which  was  attached  to  another  pole 
on  the  opposite  side  of  the  street.  A  wit- 
ness for  the  plaintiff  gave  the  following  de- 
scription of  the  pole:  "I  looked  at  the  pole 
after  he  fell.  I  do  not  know  what  became 
of  it  The  pole  was  rotten.  It  was  as  rot- 
ten as  it  could  be.  It  broke  off  between 
three  and  four  inches  under  the  ground. 
They  did  not  have  any  guy  wires  supporting 
the  pole  at  that  time.  They  did  not  have 
any  braces  of  any  sort  on  it  to  support  it. 
It  had  the  strain  of  the  light  on  it.  They 
did  not  have  anything  on  it  to  relieve  that 
strain;  they  only  had  the  pole  set  back  like 
this.  It  was  leaning  from  the  lamp.  The 
lamp  pulled  it  in  the  street.  If  it  had  not 
been  for  the  lamp  on  it,  it  would  have  fallen 
like  it  started.  It  was  a  juniper  pole.  It 
was  rotten  between  three  and  four  Inches 
below  the  ground.  It  was  rotten  on  the  out- 
side." This  witness  further  stated  that  the 
pole  was  not  rotten  above  the  ground  and 
that,  if  an  inspection  had  been  made^  it 
would  have  been  taken  down,  and  that  no 
inspection  was  made  to  his  knowledge.  An- 
other witness  gave  this  description  of  the 
pole:  '*The  pole  was  broken  off  three  or  four 
inches  under  the  ground,  and  was  decayed 
or  rotten.  You  could  take  little  pieces  of 
the  wood  in  your  hands  and  break  it  up  into 
dust  It  had  heart  that  looked  sound,  but 
you  could  take  it  in  your  hands  and  break 
it  up.  No  one  passing  there  could  tell 
whether  the  pole  was  rotten  or  not,  on  ac- 
count of  the  shell  on  the  outside  being  hard. 
You  could  not  tell  whether  the  pole  was  rot- 
ten by  the  outside,  nor  unless  you  pryed  into 
the  skin  on  the  outside.  You  could  tell  by 
digging  around  it  There  were  no  guy  wires 
or  braces  supporting  the  pole."  The  defend- 
ant introduced  the  affidavit  of  Manly  Pear- 
son, made  a  few  days  after  the  pole  fell,  and 
therein,  among  other  things,  he  made  this 
statement:  "There  was  grass  grown  around 
the  pole  at  the  bottouL  Pole  seemed  to  be 
solid.  Showed  no  appearance  of  decay  above 
ground,  or  above  grass.  Pole  broke  off 
about  three  inches  under  ground.  Where 
pole  broke — ^that  is,  place  on  pole — it  was  rot- 
ten and  decayed;  you  could  stick  your  finger 
in  it;  it  was  spongy,  soft,  thoroughly  decay- 
ed; and  the  only  solid  spot  in  pole  was  a 
streak  in  center,  the  heart,  about  an  inch  or 
so  in  diameter.    There  waa  no  support  to 


poles.  There  were  no  ^y*  wires  on  poles. 
The  only  wire  on  pole  that  fell  was  wire 
running  from  it  across  street  to  other  pole, 
from  the  center  of  which  in  the  middle  of 
street  was  suspended  an  electric  'arc*  light; 
weight  about  50  pounds.  Distance  from  pole 
to  pole  about  40  feet  There  was  a  power- 
ful strain  on  poles,  pulling  against  each  oth- 
er, and  weight  of  light  &nd  no  supports, 
*guy*  wires,  or  anything  behind  poles  to  re- 
sist this  pressure.  I  have  been  engaged  in 
this  kind  of  work  for  18  years.  Have  work- 
ed in  South  Carolina,  Georgia,  Alabama,  and 
other  states,  and  most  all  poles  had  'guy' 
wires  on  back  of  poles  to  support  them. 
These  'guy'  wires  are  necessary  to  hold  poles 
in  position.  It  is  not  customary  for  a  line- 
man to  examine  poles  under  the  ground 
when  working  on  them.  That  is  always 
done  by  another  man."  There  was  evidence 
to  the  effect  that  it  was  not  customary  to 
guy  poles  like  the  one  in  question  with  no 
more  strain  on  them  than  it  had,  and  that 
the  appearance  of  the  pole  above  the  ground 
did  not  indicate  that  It  was  rotten  or  un- 
sound, and  the  city  did  not  have  its  poles  in- 
spected except  in  a  casual  or  general  way; 
"that  is,  by  passing  and  looking  at  them." 
If  the  pole  had  been  guyed,  it  would  not 
have  fallen,  though  there  was  evidence  it 
was  not  customary  to  guy  such  poles.  There 
was  much  additional  evidence  introduced  by 
the  parties  to  sustain  their  respective  con- 
tentions, but  it  is  not  necessary  to  an  un- 
derstanding of  the  case  that  we  should  set 
it  out 

The  court  among  other  Instructions,  charg- 
ed the  jury  as  follows:  "If  Terrell  was  an 
experienced  lineman  and  there  was  no  reg- 
ular pole  inspector  employed  by  the  defend^ 
ant  the  duty  of  inspecting  a  pole,  as  to  its 
safe  or  dangerous  condition,  rested  as  much 
upon  the  plaintiff,  Terrell,  as  It  did  upon  the 
defendant  town,  and  if  you  find  from  the 
evidence  that  the  plaintiff  was  a  person  of 
ordinary  information  and  had  experience  in 
the  business  in  which  he  was  engaged,  and 
the  town  employed  no  regular  or  special 
pole  Inspector,  then  he  assumed  the  risk  of 
the  breaking  of  any  pole  which  he  was  call- 
ed upon  in  the  line  of  his  duty  to  climb, 
not  due  to  any  defect  in  the  original  setting, 
and  the  town  owed  him  no  duty  to  Inspect 
it  and  inform  him  of  Its  defects,  or  to  keep 
it  sound,  and  if  you  find  these  to  be  the 
facts,  you  will  answer  the  first  issue  [as  to 
negligence]  'No.'  If  you  find  from  the  evi- 
dence that  the  pole,  at  the  time  it  was  set 
in  the  ground,  was  sufficiently  sound  and 
solid  and  of  sufficient  size  not  to  have  bro- 
ken with  the  plaintiff  and  was  properly 
erected,  as  has  been  explained  to  you,  and 
you  should  further  find  that  the  plaintiff 
was  an  experienced  lineman,  then  the  chang- 
es by  time  and  exposure  produced  in  the 
pole  was  a  risk  the  plaintiff  assumed,  and 
you  will  answer  the  first  issue,  'No.'  If  you 
find  from  the  evidence  that  the  pole  which 
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broke  and  fell  with  the  plaintiff  was  prop- 
erly set  originally  and  the  breaking  was  not 
from  any  negligence  In  the  original  setting, 
but  only  from  failure  to  keep  it  inspected 
and  examined,  and  the  plaintiff  was  an  ex- 
perienced lineman,  you  will  answer  the  first 
issue,  *No.'  If  you  find  that  the  plaintiff 
had  the  experience,  which  I  have  spoken  of, 
as  a  lineman,  and  that  the  pole  was  proper- 
ly erected  in  the  first  instance,  as  I  have 
heretofore  fully  Instructed  you,  then  I  say 
that  no  further  duty  of  its  Inspection  from 
time  to  time  rested  upon  the  town,  and  if, 
under  such  circumstances,  he  was  hurt  by 
the  falling  of  the  pole,  it  would  not  be  neg- 
ligence attributable  to  the  defendant,  and 
you  would  answer  this  first  issue,  'No.' 
Or  if  the  pole  fell  because  there  was  some 
rottenness  in  it  and  below  the  surface  of 
the  ground,  and  It  was  concealed  by  rea- 
son of  any  hard  shell  on  the  outside  of  the 
pole,  so  that  if  the  ordinary  inspection  of 
poles  of  this  kind,  either  by  the  defendant 
or  the  plaintiff,  or  both  of  them,  would  not 
have  disclosed  the  defect  and  the  consequent 
danger  in  climbing  it,  as  it  was,  and  because 
of  this  hidden  defect  in  the  pole,  when  it 
was  subjected  to  the  additional  weight  of 
his  body  and  the  necessary  movements  of 
his  arms,  and  handling  the  wires,  etc.,  it 
fell  and  injured  him,  his  fall  would  be  an 
accident  for  which  no  one  would  be  blama- 
ble  in  law,  and  in  such  case  you  will  answer 
the  first  issue,  'No.' " 

The  jury  rendered  a  verdict  for  the  plain- 
tiff, and,  judgment  having  been  entered 
thereon,  the  defendant  appealed. 

Ward  &  Grimes  and  H.  C.  Garter,  Jr.,  for 
appellant  Norwood  Lb  Simmons  and  Small^ 
MacLean  A  McMullan,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  court,  in  addition  to  the  in- 
structions we  have  taken  from  the  charge, 
told  the  jury  that  if  the  defendant  set  a 
pole  in  the  ground  which  was  unsound  or 
unfit  for  use,  or  the  defectiveness  of  which 
It  could  have  ascertained  at  the  time  by 
the  exercise  of  ordinary  care,  and  also  fail- 
ed to  brace  or  guy  the  pole,  if  the  jury 
found  that  persons  of  ordinary  prudence 
used  the  guy  or  brace  under  such  circum- 
stances, they  would  answer  the  first  issue, 
as  to  the  defendant's  negligence,  in  the  af- 
firmative, provided  they  also  found  that  the 
pole  fell  with  the  plaintiff,  and  its  fall  was 
caused  directly  and  immediately  by  its  un- 
soundness and  the  failure  of  defendant  to 
brace  the  same,  and  that  guys  or  braces 
were  appliances  which  were  approved  and 
in  general  use  for  securing  a  pole  like  this 
one  in  a  safe  position.  It  is  evident  that 
the  jury  found,  under  the  evidence  and  the 
instructions  of  the  court,  that  the  pole  was 
originally  defective,  either  to  the  actual  or 
constructive  knowledge  of  the  defendant, 
and  was  not  such  a  one  as  should  have  been 


used  for  the  purpose  to  which  it  was  ap- 
plied. We  emphasize  the  foreg04ng  instruc- 
tion of  the  court  and  the  fact  fcond  by  the 
jury  to  distinguish  this  case  in  limine  from 
those  cited  by  the  defendant's  counsel,  as 
authorities  for  his  contention  that  the  duty 
of  inspection  rested  upon  the  plaintiff  and 
not  upon  the  defendant 

[1  ]  We  believe  that  they  all  hold  that  this 
principle  does  not  apply  if  the  pole  was 
originally  unsound  and  unfit  for  use,  and 
that  it  is  the  duty  of  a  telegraph  or  tele- 
phone or  electric  light  company,  when  it  se- 
lects a  pole  for  use  in  its  line,  to  inspect  it 
for  the  purpose  of  ascertaining  if  it  is  sound 
and  fit 

[2]  By  parity  of  reason,  the  same  la  the 
duty  and  obligation  of  a  city  to  its  employes 
when  it  constructs  and  operates  an  electric 
light  plant  of  its  own,  for  it  is  not  a  public 
or  governmental  function,  but  a  private  and 
corporate  duty,  in  the  discharge  of  which 
the  municipality  will  be  held  to  the  same 
degree  of  liability  as  an  individual  in  like 
circumstances.  Fisher  v.  Newbern,  140  N. 
G.  506,  63  S.  E.  842,  5  L.  R.  A.  (N.  S.)  542, 
111  Am.  St  Rep.  857. 

[3]  But  we  are  of  the  opinion  that  a  city 
does  not  perform  its  whole  duty  by  merely 
selecting  a  sound  and  safe  pole  in  the  be- 
ginning, but  it  must,  by  proper  and  reasona- 
ble inspection,  keep  it  sound  and  safe  for 
the  use  of  its  employ^  and  the  protection 
of  the  public,  and  in  this  respect  we  chu 
perceive  no  valid  reason  why  its  duty  should 
be  less  strict  than  is  generally  required  of 
a  master  to  exercise  reasonable  precaution 
for  the  safety  of  his  servant  This  general 
duty  has  been  thoroughly  settled  by  the  au- 
thorities. 

[4]  The  master  personally  owes  to  his 
servants  the  duty  of  using  ordinary  care  and 
diligence  to  provide  for  their  use  reasona- 
bly safe  instrumentalities  of  service.  Among 
these  are  a  reasonably  safe  place  in  which 
to  do  their  work  or  to  stay  while  waiting 
orders,  reasonably  safe  ways  of  entrance 
and  departure,  an  adequate  supply  of  sound 
and  safe  materials,  implements,  and  accom- 
modations, with  such  other  appliances  as 
may  reasonably  be  required  to  insure  their 
safety  while  at  their  work  or  passing  over 
his  premises  to  or  from  work.  These  things 
must  moreover,  be  adapted  to  the  work  in 
hand.  It  is  not  enough  that  they  should  be 
good  under  ordinary  conditions.  They  must 
be  suitable  for  the  work  to  which  they  are 
applied  by  the  master,  and  properly  adjust- 
ed to  each  other. 

[61  If,  therefore,  the  master  knows  or 
would  have  known  if  he  had  used  ordinary 
care  to  ascertain  the  facts  that  the  build- 
ings, ways,  machinery,  tools,  or  materials 
which  he  provides  for  the  use  of  his  serv- 
ants are  unsafe,  and  a  servant  without  con*- 
trlbutory  fault  suffers  injury  thereby,  the 
master  is  liable  therefor,  although  he  is  not 
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thus  liable  in  tbe  absence  of  actual  or  con- 
structive notice. 

[6]  Tbe  master  is  not  entitled  to  time  to 
discover  defects  in  things  which  are  defec- 
tive when  put  in  use.  He  should-  examine 
them  before  putting  them  in  use.  He  cannot 
evade  his  responsibility  in  these  respects  by 
simply  giving  general  orders  that  servants 
shall  examine  for  themselves,  before  using 
the  place,  material,  etc.,  furnished  by  him. 
The  fact  that  a  servant  could,  by  care  and 
caution,  so  operate  a  defective  and  danger^ 
ous  machine  as  not  to  produce  injury  to  his 
fellow  servants  does  not  exempt  the  master 
from  his  liability  for  an  omission  to  exercise 
reasonable  care  and  prudence  in  famishing 
safe  and  suitable  appliances. 

[7]  The  master  fails  to  supply  a  **8afe 
place"  for  work  if  he  allows  work  to  be  con- 
ducted •  there  habitually  in  a  manner  need- 
lessly dangerous  to  servants.  The  master  is 
also  personally  bound,  from  time  to  time, 
to  inspect  and  examine  all  instrumentalities 
furnished  by  him,  and  to  use  ordinary  care, 
diligence,  and  skill  to  keep  them  in  good 
and  safe  condition. 

[8]  The  duty  of  inspection  is  affirmative 
and  must  be  continuously  fulfilled  and  posi- 
tively performed.  Such  duty  is  not  discharg- 
ed by  giving  directions  for  its  performance, 
ov  by  promulgating  rules  requiring  it  "Xo  be 
performed,  or  by  employing  competent  and 
careful  persons  for  that  purpose. 

[9]  The  master  is  not  responsible  for  the 
want  of  repairs  when  he  has  neither  actual 
nor  constructive  notice  of  their  need;  and 
this  notice  is  not  presumed,  but  must  be 
proved,  by  the  servant  And  it  must  be 
proved  that  he  was  chargeable  with  notice  of 
the  particular  defect  complained  of.  But  he 
is  chargeable  with  constructive  notice  of 
whatever,  by  the  use  of  ordinary  care  and 
diligence,  he  might  have  discovered,  and 
thereby  avoided  the  danger  incident  thereto. 

[101  He  is  entitled  to  reasonable  time,  aft- 
er a  notice  of  a  defect,  within  whidi  to 
make  repairs,  and  if,  during  that  period,  or 
whUe  he  is  repairing,  an  injury  occurs  to  a 
servant,  the  question  of  a  master's  negli- 
gence depends  upon  his  diligence  under  all 
the  circumstances.  This  statement  of  the 
law  has  been  adopted  in  Sh.  &  Bedf.  on 
Negligence  (5th  £d.)  f  194,  and  in  the  main 
is  sustained  by  our  own  decisions.  Cotton 
y.  Bailroad,  149  N.  C.  227,  62  S.  B.  1093, 
and  cases  cited;  Leak  v.  Bailroad,  124  N.  G. 
455,  32  S.  B.  884.  We  think  the  principle 
applies  to  the  case  in  hand.  The  question  in 
one  form  was  presented  in  Harton  v.  Tele- 
phone Co.,  146  N.  C.  429,  59  S.  B.  1022,  14 
Ia  B.  A.  (N.  S.)  956,  and  we  then  said:  '"The 
duty  of  reasonably  careful  construction  Is 
followed  by  like  care  in  maintenance  and 
Inspection.  Joyce,  Blec.  Law,  605.  The  duty 
of  inspection,  In  regard  to  its  frequency, 
cannot  be  made  definite,  but  regard  must 
be  had  to  the  character  of  the  soil,  the  con- 
dition of  the  weather,   the  season  of  the 


year,  and  such  other  conditions  as  may  af- 
fect the  security  of  the  poles  and  the  safety 
of  the  traveling  public.** 

[11]  It  is  contended,  however,  by  the  de- 
fendant that  the  duty  of  inspection  belonged 
to  the  plaintiff,  and  his  failure  to  discover 
the  defect  in  the  pole  was  his  own  and  not 
its  fault  The  proof  is  that  the  unsoundness 
of  the  pole  was  not  apparent  to  the  naked 
eye.  It  was  below  the  ground  and  would 
not  be  discovered  except  by  digging  around 
the  pole  and  removing  the  earth  which 
concealed  it  We  cannot  yield  assent  to  the 
argument,  at  least  under  the  circumstances 
of  this  case,  that  such  a  duty  was  imposed 
upon  the  plaintiff  in  caring  for  his  own 
safety,  and  we  discover  nothing  in  the  evi- 
dence to  indicate  that  the  plalntifT  was 
guilty  of  any  contributory  negligence.  In 
Barkley  v.  Waste  Co.,  147  N.  O.  585,  61  S. 
B.  566,  Justice  Brown,  in  discussing  the  lia- 
bility of  the  defendant  for  injuries  to  one 
of  its  employes  who,  while  performing  his 
work,  fell  from  a  defective  scaffold  and  was 
injured,  said:  "The  defendant  owed  to  its 
employ^,  who  were  directed  to  work  on  this 
scaffold,  the  duty  to  exercise  due  care  in  se- 
lecting materials  reasonably  suitable  and 
safe  for  its  construction.  2  Labatt,  S  614; 
Bushwell  on  Personal  Injuries,  §§  196,  391, 
392;  Brewing  Co.  t.  Wood,  87  S.  W.  774  [27 
Ky.  Law  Bep.  1012];  4  Thompson,  Neg.  f 
3957,  note  30;  Stanwick  v.  ButXec  [93  Wis. 
430]  67  N.  W.  723;  Phoenix  Bridge  Co.  v. 
Castleberry,  181  Fed.  181  [65  C.  0.  A.  481). 
If  defendant  delegated  the  performance  of 
this  duty  to  Michael,  it  is  responsible  for 
the  manner  In  which  he  discharged  it  Tan- 
ner y.  Lumber  Co.,  140  N.  C.  475  [53  S.  E. 
287];  Avery  v.  Lumber  Co.,  146  N.  0.  502 
[60  S.  B.  646];  McCarthy  v.  Clafln  [99  Me. 
290]  59  Atl.  293.  The  evidence  of  witness 
Wooten  is  to  the  effect  that  the  scaffold 
was  built  of  old  material  that  was  scorched 
in  the  fire  when  the  building  was  burned. 
There  is  also  evidence  that  the  wood  was 
knotty,  and  that  the  piece  which  gave  way 
broke  at  a  knot  These  facts,  if  true,  do  not 
per  se  constitute  negligence,  but  we  think 
they  are  some  evidence  to  be  considered  by 
the  Jury  as  bearing  upon  the  inquiry  as  to 
whether  the  defendant  exercised  reasonable 
care  in  selecting  material  suitable  for  the 
construction  of  a  lofty  scaffold  upon  which 
its  servants  were  required  to  work.  We 
fail  to  see  any  evidence  of  contributory  neg- 
ligence. The  plaintiff  took  no  part  in  select- 
ing the  material  or  in  erecting  the  scaffold, 
and  knew  nothing  of  the  character  of  the 
material  out  of  which  it  was  constructed. 
The  scaffold  was  a  completed  instrument 
and  supposed  to  be  safe  when  plaintiff  was 
directed  to  work  upon  it  The  fact  tbat 
he  made  only  a  casual  examination  does  not 
make  plaintiff  culpable.  He  had  a  right  to 
rely  upon  the  assurance  of  the  foreman  tliat 
the  scaffold  was  safe,  as  he  was  unacquaint- 
ed with  either  the  character  of  the  construe- 
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tlon  or  tbe  quality  of  the  material.  liedke 
Y.  Moran  (43  Wash.  428]  86  Pac.  646  [117 
Am.  St.  Rep.  1068];  Ingram  y.  Railway  Ck>.t 
99  S.  W.  666  [30  Ky.  Law  Rep.  713] ;  Siver- 
sen  y.  Jenks  [102  App.  Diy.  313]  92  N.  Y. 
Bapp.  382;  Standard  Oil  Go.  y.  Bowker  [141 
Ind.  12]  40  N.  B.  128."  There  are  two 
propositions  stated  in  the  quotation:  (1) 
That  the  condition  of  the  material,  or  lum- 
ber, which  entered  into  the  construction  of 
the  scaffold,  was  at  least  eyidence  of  neg- 
ligence; (2)  that  the  plaintiff  was  not  re- 
quired, himself,  to  make  more  than  a  casual 
examination  of  the  scaffold,  and  his  failure 
to  do  so  was  not  contributory  negligence,  as 
he  had  the  right  to  rely  on  the  assurance  of 
the  foreman  that  the  scaffold  was  "all 
right" — that  is,  a  safe  one.  There  is  no  sub- 
stantial or  practical  difference  between  the 
two  cases.  We  do  not  see  why  a  master 
should  be  excused  from  setting  an  unsound 
and  unsafe  pole  or  for  permitting  it  to  be- 
come and  remain  so,  when  he  would  not  be, 
under  similar  circumstances,  for  erecting  a 
scaffold,  both  haying  been  constructed  for 
the  use  of  his  seryant  There  is  one  differ- 
ence between  the  two  cases,  for.  in  the  case 
of  the  scaffold  the  seryant  was  expressly 
told  that  it  was  safe,  whUe  in  the  case  of 
the  pole  he  was  giyen  an  implied  assurance 
that  it  was  sound  and  safe  when  he  was 
ordered  to  climb  it  for  the  purpose  of  re- 
moying  or  adjusting  the  wires;  but  this  is  a 
difference  in  form  and  not  in  substance. 

[12]  It  1b  a  general  rule  that  the  seryant, 
In  the  absence  of  any  warning  from  his  mas- 
ter, or  knowledge  of  a  defect,  has  a  right  to 
rely  upon  the  safety  of  instruments  and  ap- 
pliances which  he  is  required  to  use  in  the 
seryice,  because  it  may  fairly  be  presumed 
that  the  master  has  performed  his  primary 
duty — ^that  is,  care  in  the  original  selection 
and  subsequent  inspection  of  such  instru- 
mentalities. In  Electric  Co.  y.  Kelly,  67 
N.  J.  Law,  100,  29  Atl.  427,  the  company 
was  held  not  to  be  liable  for  injuries  to  the 
plaintiff,  Kelly,  produced  by  the  falling  of  a 
pole,  but  for  the  reason  that  the  fall  was 
caused  by  a  weakness  in  the  pole,  brought 
about  by  a  preyious  fall  or  by  a  defect  which 
the  eyidence  showed  was  not  discoyered  by 
•«the  most  rigid  scrutiny."  But,  in  deciding 
that  case,  the  court,  by  Justice  Magie,  said 
rearj  much  that  is  applicable  to  our  case: 
'There  was  no  pretense  in  this  case  that 
the  company  had  been  guilty  of  any  willful 
wrong  to  Kelly.  His  claim  was,  and  is,  that 
the  injury  he  receiyed  was  the  result  of  a 
breach  of  a  duty  which  the  company  owed 
him.  The  better  yiew  of  a  master's  duty 
to  a  seryant  is  that  which,  taking  into  con- 
fldderation  the  well-settled  doctrine  that  a 
seryant,  by  accepting  employment,  consents 
to  take  the  risk  of  all  dangers  obyiously  or 
naturally  incident  to  such  employment,  im- 
poses on  the  master  a  positiye  duty  to  take 
reasonable  care  and  precaution  not  to  sub- 
ject the  seryant  to  other  or  greater  dangers. 


The  rule  thus  formulated  is  of  wide  applica- 
tion, but,  with  reference  to  such  cases  as 
that  now  under  consideration,  may  be  thus 
stated:  The  master  must  take  reasonable 
care  to  haye  the  tools  and  appliances  with 
which,  and  the  places  on  or  about  which, 
the  seryant  is  to  be  employed  reasonably 
safe  for  the  work  the  latter  is  employed  to 
do.  Shear.  &  R.  NegL  U  92,  93;  Smith,  M. 
&  S.  236;  Harrison  y.  Central  Railroad  Co., 
31 J^.  J.  Law,  293 ;  Hutchinson,  Y.  N.  &  B.  Rail- 
road  Co.,  5  EISLch.  343.  Applying  the  rule  thus 
stated  to  the  case  before  us,  it  Is  obyious  that, 
to  Justify  the  submission  to  the  Jury  of  the 
liability  of  the  company  to  Kelly,  the  facts 
established  must  haye  warranted  the  inference 
that  the  breaking  of  the  pole,  which  was  the 
cause  of  his  injury,  resulted  from  a  breach  of 
the  company's  duty  to  him  in  respect  to  that 
pole.  The  company  did  not  guarantee  the 
safety  of  the  pole,  nor  was  it  the  duty  to  pro- 
vide a  sufficient  pole,  as  was  erroneously  held 
below.  Its  duty  was  less  extenslye  and  would 
have  been  satisfied  if  it  had  taken  reason- 
able care  to  provide  a  pole  of  sufficient 
strength  to  bear  the  strain  of  the  wires  and 
the  weight  of  the  servant  employed  thereon 
to  do  what  was  required  to  fit  them  for  the 
service  of  the  company."  While  there  is  no 
evidence  in  this  case  upon  the  question 
whether  the  company  made  any  inspection 
or  not,  the  court  virtually  told  the  Jury  that 
it  was  not  its  duty  to  do  so  tf  plaintiff  was 
an  experienced  lineman  (of  which  there  was 
no  doubt),  and  the  duty  of  inspection  was 
his,  provided  the  pole  was  not  originally 
defective.  This  instruction  was,  in  our  view, 
favorable  to  the  defendant,  because  it  made 
its  duty  "less  extensive"  than  in  law  it  really 
was.  The  city  was  required  to  inspect  its 
poles  at  reasonable  intervals  of  time,  for 
the  safety  of  its  employes  and  the  public,  as 
we  have  shown,  and  its  failure  to  do  so  was 
negligence,  and  nothing  appears  in  the  evi- 
dence to  show  that  it  was  not  the  proxi- 
mate cause  of  the  injury.  If  it  had  made 
the  proper  inspection,  the  rottenness  of  the 
pole  below  the  surface  of  the  ground  could 
easily  have  been  discovered,  for  the  wood 
was  so  badly  decayed  that  it  would  crumble 
in  the  hand  under  the  slightest  pressure. 

Bdlson  Co.  y.  Street  Railway  Co.,  17  Tex. 
Civ.  App.  320,  42  S.  W.  1009,  was  a  case  in 
which  it  appeared  that  one  Dixon,  the  appel- 
lee, who  was  a  lineman  or  repairer,  was  in- 
jured by  the  falling  of  a  pole  belonging  to 
another  company  but  used,  with  its  permis- 
sion, by  the  defendant,,  appellant  The  pole 
proved  to  be  rotten  near  its  base  and  broke 
in  two  and  Dixon  fell  with  it  to  the  ground 
and  was  injured.  In  an  elaborate  opinion, 
the  court  reviews  the  facts  and  the  law,  and 
comes  to  tihis  conclusion:  "Where  the  de- 
fects in  the  materials  or  resources  of  the  work 
are  obvious  and  known  to  the  servant,  or  he 
had  the  same  opportunities  of  knowing  that 
the  master  had,  and  he  is  injured  by  rea- 
son of  such  defects,  he  cannot  recover,  for 
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the  reason  that  he  assumed  the  risk  in  un- 
dertaking the  work.  But  where,  as  in  this 
case,  the  master  could,  by  the  use  of  ordi- 
nary care  in  testing  the  condition  or  strength 
of  the  pole,  have  ascertained  Its  defect,  and 
its  defect  was  not  known  to  appellee,  and 
was  obvious  to  him,  the  master  is  guilty  of 
a  breach  of  duty  to  his  servant,  and  is  liable 
for  the  consequences  of  if  The  following 
facts,  among  others,  ^ere  found  by  the  low- 
er court  in  that  case:  "On  December  28, 
1895,  appellee,  J.  W.  Dixon,  with  other 
hands,  was  employed  by  appellant  to  take 
down  and  remove  a  feed  wire  from  the  poles 
on  the  west  side  of  Pine  street,  and  put  the 
same  in  a  new  position  on  its  poles  on  the 
east  side  of  that  street  It  was  necessary 
for  the  appellee,  in  the  pursuance  of  his  em- 
ployment, to  climb  the  poles  for  the  purpose 
of  detaching  the  feed  wire  from  the  brack- 
ets to  which  It  was  attached,  and  for  that 
purpose  he  climbed  one  of  the  poles  on  the 
west  side  of  Pine  street,  and,  while  engaged 
in  loosening  the  feed  wire  from  the  brack- 
ets at  the  top  of  the  pole,  it  broke  near  Its 
lower  end,  and  appellee  was  thereby  with 
great  force  and  liolence  thrown  upon  the 
ground  and  seriously  injured.  The  place 
where  the  pole  broke  was  rotten  at  and  from 
its  center  near  to  its  circumference,  the  un- 
sound part  at  that  place  being  surrounded 
only  by  a  thin  shell  of  sound  wood,  through 
which  hacks  had  been  cut  before  the  pole 
was  erected.  On  account  of  its  rottenness, 
the  pole  was  unfit  and  unsafe  for  the  pur- 
pose for  which  it  was  used,  and  too  weak 
to  sustain  appellee's  weight  In  the  perform- 
ance of  his  duty  in  taking  down  the  wire. 
Its  defective  condition  was  not  obvious  or 
patent  to  the  eye,  and  appellee  was  unaware 
of  it.  By  the  exercise  of  ordinary  care  and 
inspection,  which  it  was  appellant's  duty  to 
appellee  to  perform,  it  could,  by  testing  the 
pole  in  the  ordinary  manner,  have  ascer- 
tained its  defects  and  known  the  danger  to 
any  one  in  discharging  the  duty  it  had  em- 
ployed the  appellee  to  perform."  The  court 
held  that  "in  failing  to  discharge  its  duty  in 
inspecting  and  ascertaining  the  defect  in  the 
pole,  which  it  could  have  done  by  the  use 
of  ordinary  care,  it  was  negligent,  and  this 
negligence  was  the  proximate  cause  of  ap- 
pellee's injury.  The  appellee  was  guilty  of 
no  negligence  contributing  In  any  way  to 
the  accident"  This  judgment  as  we  have 
seen,  was  affirmed  on  appeal. 

In  S.  W.  Telegraph  ft  Telephone  Co.  v. 
Woughter,  56  Ark.  206,  19  S.  W.  575,  the 
court  held,  upon  a  state  of  facts  much  like 
those  in  this  case,  that  It  was  the  duty  of 
the  defendant  (plalntUf  in  error)  to  have 
used  reasonable  care  and  diligence  by  an 
inspection  to  discover  latent  defects,  and,  if 
ascertained  to  exist  then  to  warn  its  em- 
ploy6  of  the  probable  danger  In  ascending 
the  pole.  These  are  the  words  of  the  court : 
"While  he  does  not  insure  the  safety  of  his 
gervantB*  yet  he  is  bound  to  take  heed  that 


he  does  not  through  his  own  want  of  care 
and  prudence,  expose  them  to  unreasonable 
risks  or  dangers,  either  from  the  character 
of  the  tools  with  which  he  supplies  them,  or 
the  place  in  which  he  requires  them  to  oper- 
ate. He  is  in  duty  bound  not  to  expose  them 
to  danger  of  which  he  knows  or  has  reason 
to  know  they  are  not  aware.  Before  order- 
ing them  to  perform  any  service,  he  should 
warn  them  fully  of  the  latent  dangers  inci- 
dent thereto,  if  there  be  any,  of  which  he 
knows,  or  in  the  exercise  of  proi>er  dUlgexice 
ought  to  know;  and  this  duty  'extends  even 
to  patent  dangers  when  he  knows  the  serv- 
ant by  reason  either  of  his  youth  or  his  in- 
experience, Is  not  aware  of  the  danger  to 
which  he  is  exposed,  or  •  ♦  ♦  which  are 
unknown  to  the  servant  from  any  cause,  and 
which  cannot  readily  be  ascertained  except 
by  a  person  possessed  of  peculiar  knowledge, 
which  he  has  no  reason  to  suppose  the  serv- 
ant possesses'  "—citing  many  authorities. 
The  appellate  court  awarded  a  new  trial  in 
that  case,  because  the  instruction  of  the  low- 
er court  made  it  the  absolute  duty  of  the 
company  to  discover  the  defect  without  any 
regard  to  the  question  of  care  or  diligence 
in  attempting  to  do  so.  Unless  we  hold  that 
the  duty  of  seeing  that  this  pole  was  in  prop- 
er condition  rested  upon  the  plaintilT,  Terrell 
(and  we  have  shown  that  the  contrary  is 
the  true  rule),  the  case  of  Ward  v.  A.  &  P. 
Telegraph  Co.,  71  N.  Y.  83,  27  Am.  Rep.  10, 
is  In  point  and  is  to  this  efiTect:  "The  de- 
fendant had  the  right  to  place  its  line  in  the 
street  and  hence  it  can  be  made  responsible 
for  the  accident  only  by  proof  of  culpable 
negligence  on  its  part,  either  in  the  construc- 
tion of  the  line  or  its  maintenance.  If  the 
post  which  broke  and  fell  was  originally  not 
reasonably  sufficient  or  if,  it  was  permitted 
carelessly  to  become  and  be  Insufficient  by 
decay,  then  responsibility  attaches  to  the  de- 
fendant for  the  accident" 

Applying  the  law  to  facts  similar  to  those 
in  this  case,  the  court  in  McGulre  v.  Bell 
Telephone  Co.,  167  N.  Y.  208,  60  N.  E.  433, 
52  U  R.  A.  437,  said:  "If  the  pole  had  hi- 
jured  a  passer-by,  it  would  be  no  answer  for 
the  defendant  to  say  that  it  did  not  own  the 
pole.  It  was  bound,  both  as  to  third  parties 
and  as  to  Its  own  workmen,  to  erect  and  main- 
tain a  reasonably  safe  structure,  and  it  had 
no  right  to  use  for  that  purpose  an  unsafe  ap- 
pliance, whether  its  own  or  that  of  a  third 
party.  By  using  the  pole  as  part  of  its  line,  it 
adopted  it  as  its  own.  As  it  would  have  been 
liable  had  the  pole  when  first  used  been  de- 
cayed and  insufficient  for  the  purpose  of  car- 
rying its  wires  and  supporting  its  linemen,  it 
was  equally  liable  when  the  pole  subsequent- 
ly became  unsafe  from  decay,  which  reason- 
able inspection  would  have  discovered.  The 
duty  of  the  defendant  was  Just  as  great  to 
safely  maintain  as  to  safely  construct  and 
that  duty  cannot  be  delegated  so  as  to  ex- 
empt the  master  from  liability."  As  said  by 
the  court  ta  the  case  Just  dted,  "IX  each 
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lineman  was  to  dig  around  and  test  every 
pole  before  he  ascended  it,  a  large  part  of 
his  time  would  be  taken  up  by  this  work 
alone,  and  repeated  tests  would  soon  impair 
the  stability  of  the  pole  itself,"  and  from  this 
consideration  it  was  deduced  by  the  court 
that  the  advantage  to  the  company  in  un- 
dertaking Itself  to  make  the  inspection  Is 
plain. 

There  are  authorities  in  other  jurisdictions 
which  hold  that  it  is  the  lineman's  duty  to 
make  the  inspection,  but  the  ruling  in  most, 
if  not  all  of  them,  was  influenced  by  facts  or 
considerations  not  applicable  to  the  case  at 
bar.  The  uncontroverted  proof  shows  con- 
clusively, we  think,  that  the  pole  was  not 
originally  sound,  and  consequently  not  safe. 
In  fact,  we  do  not  see  why  a  casual  inspec- 
tion in  the  beginning  would  not  have  dis* 
covered  its  defective  condition,  for  it  had 
scarcely  survived  one-sixth  of  its  allotted 
span  of  life,  and,  when  it  was  broken,  it  had 
become  decayed  and  rotten  almost  entirely 
through  its  base.  The  lineman  had  no  rea- 
son whatever  to  suspect  its  bad  condition, 
and  was  not  required  by  his  contract  or  any 
custom  or  usage  to  inspect  the  pole  before  he 
climbed  it  to  adjust  the  wires,  but  had  every 
right  to  rely  upon  the  original  careful  selec- 
tion and  inspection  of  his  employer.  Clair- 
ain  V.  Telegraph  Co.,  40  La.  178,  8  South. 
025;  McDonald  v.  Telegraph  Co.,  22  R.  I. 
131,  46  Ati.  407. 

[13]  We  conclude,  therefore,  that  the  mo- 
tion of  the  defendant  to  nonsuit  the  plaintiff 
was  properly  overruled,  and  that  there  was 
no  error  in  refusing  the  peremptory  instruo- 
tions  it  requested,  to  flnd  for  the  defendant 
There  was  evidence  that  the  pole  had  not 
been  inspected  by  defendant;  that  it  fell 
three  years  after  it  was  flrst  set  in  the 
ground,  when  it  should  have  lasted  from  6 
to  16  or  20  years ;  that  its  condition,  on  in- 
spection after  it  fell,  was  found  to  be  very 
bad,  it  being  rotten  to  the  core;  that  the 
strain  on  it  was  apparently  not  sufficient  to 
have  broken  a  sound  pole — these  and  other 
facts  and  circumstances,  of  which  there  was 
some  evidence,  were  sufficient  to  carry  the 
case  to  the  Jury,  it  being  a  primary  and  non- 
delegable duty  of  the  master  to  see  that  his 
servants  are  not  subjected  to  unnecessary 
risk  or  hazard  by  any  failure  on  his  part,  in 
the  exercise  of  due  and  proper  care,  to  fur- 
nish a  plant  with  instrumentalities  adapted 
to  the  performance  of  the  work,  and  reason- 
ably sound  and  safe,  at  least  in  original  struc- 
ture, and  this  the  defendant  failed  to  do. 

[14]  One  other  question  calls  for  notice. 
The  defendant  alleged  that  the  claim  of  the 
plaintiff  had  not  been  presented  within  the 
time  fixed  by  its  charter.  But  the  Jury  have 
foundt  under  proper  instructions,  that  by 
reason  of  his  injuries,  which  affected  him 
both  mentally  and  physically,  the  plaintiff 
was  unable,  during  that  period,  to  transact 
ordinary  business  or  to  present  his  claim,  and 


r  that  he  did  so  within  a  reasonable  time  after 
he  was  restored  sufficiently  to  do  so.  This, 
we  think,  excused  the  delay.  The  general 
rule  in  such  cases  seems  to  be  that,  in  or- 
der to  excuse  a  strict  compliance  with  the 
provision,  it  must  be  shown  that  there  is 
such  physical  or  mental  incapacity  as  to 
make  it  impossible  for  the  Injured  person, 
by  any  ordinary  means  at  his  command^  to 
procure  service  of  the  notice  or  a  filing  of 
the  claim,  whichever  is  required,  and,  if 
there  is  an  actual  incapacity,  it  can  make 
no  practical  difference  in  reason  whether  it 
is  mental  or  physical  in  its  nature.  Born 
V.  Spokane,  27  Wash.  719,  68  Pac.  386;  Bar- 
clay V.  Boston,  167  Mass.  607,  46  N.  E.  113. 
It  may  very  properly  be  said  that  it  would, 
in  truth,  shock  the  sense  of  Justice  and  right 
if  this  provision  was  construed  so  as  to  hold 
the  notice  of  the  plaintiffs  claim  insufficient 
under  the  circumstances.  It  is  an  accepted 
maxim  that  the  law  does  not  seek  to  compel 
that  to  be  done  which  is  impossiole.  It  can- 
not reasonably  be  presumed  that  the  inten- 
tion of  the  Legislature,  in  enacting  this 
charter,  would  lead  to  any  such  unjust  con- 
clusion, and  it  is  a  fundamental  canon  of 
interpretation  that  a  thing  which  is  within 
the  letter  of  a  statute  is  not  within  the 
statute  itself,  unless  it  is  within  the  intention 
of  the  makers.  Walden  v.  City  of  James- 
town, 178  N.  Y.  213,  70  N.  B.  466.  Speaking 
of  a  similar  statute,  the  court  said  in  For- 
syth V.  City  of  Oswego,  191  N.  Y.  441,  84 
N.  E.  392,  123  Am.  St  Rep.  605:  "In  the 
absence  of  any  explanation  of  plaintifTs  de- 
lay in  this  respect,  the  direction  of  the  stat- 
ute would  have  been  conclusive  and  final. 
There  was  an  explanation,  however,  and  it 
was  for  the  Jury  to  say  whether  it  was  cred- 
ible and  satisfactory.  If  the  plaintiff  was, 
as  he  claimed,  physically  and  mentally  un- 
able to  prepare  and  present  his  claim,  or  to 
give  directions  for  its  preparation  and  pre- 
sentation during  the  whole  of  the  three 
months  within  which  he  was  required  by  the 
defendant's  charter  to  present  it,  then  he  was 
entitled  to  a  reasonable  additional  time  in 
which  to  comply  with  the  charter  in  that 
regard.  This  is  because  the  law  does  not 
seek  to  compel  that  which  is  impossible."  Nu- 
merous cases  support  this  reasonable  doc- 
trine. Ehrhardt  v.  Seattle,  33  Wash.  664,  74 
Pac.  827;  Williams  v.  Port  Chester,  97  App. 
Dlv.  84,  89  N.  Y.  Supp.  671,  affirmed  183 
N.  Y.  550,  76  N.  B.  1116;  Webster  v.  Beaver 
Dam  (C.  C.)  84  Fed.  280;  Hungerford  v. 
Waverly,  125  App.  Div.  311,  109  N.  Y.  Supp. 
438.  The  court  in  Green  v.  Port  Jervis,  55 
App.  Div.  58,  66  N.  Y.  Supp.  1042,  used  strong 
language  upon  the  subject:  "The  provision 
of  the  charter  requiring  preliminary  notice  of 
an  intention  to  sue  attaches  only,  as  has 
been  said,  as  a  condition  precedent  to  the 
conmiencement  of  an  action  against  the  vil- 
lage (Reining  v.  City  of  Buffalo,  102  N.  Y. 
308,  6  N.  E.  792 ;  Curry  v.  City  of  Buffalo, 
135  N.  Y.  366,  32  N.  B.  80),  and,  if  compli- 
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ance  with  the  condition  Is  rendered  tempo* 
rarlly  Impossible  by  the  wrongful  act  of  the 
defendant.  It  would  be  monstrous  to  allow 
the  defendant  to  assert  that  fact  as  a  de- 
fense to  the  action.  The  requirement  of  no- 
tice necessarily  presupposes  the  existence  of 
an  Individual  capable  of  giving  It,  and  not 
one  deprived  of  that  power  by  the  operation 
of  the  very  wrong  to  be  redressed.  That  the 
defendant  should  be  permitted  to  take  ad- 
vantage of  Its  own  wrong  Is  clearly  not  with- 
in the  purview  of  the  law."  On  this  branch 
of  the  ease,  we  decide,  upon  principles  of 
reason  and  justice  and  from  high  authority, 
that,  under  the  facts  as  presented,  the  de- 
fendant cannot  rely  upon  the  failure  to  give 
notice  of  the  claim  within  the  time  limited 
as  a  bar  to  the  action. 

The  other  assignments  of  error  we  think 
are  without  merit 

No  error. 

(158  N.  C.  180) 

TRIPP  et  aL  v.  COMMISSIONERS  OF 
PITT  COUNTY. 

(Supreme  Court  of  North  Carolina.    Feb.  28, 

1012.) 

1.  Animals  (§  50*)— Restbaint— Stock  liAW 

TERRITOBY--STATUTEB— O  BLI GATION . 

Pub.  hoc  Laws  1011,  c.  702,  to  enlarge 
the  stock  law  territory  of  Pitt  county,  referred 
and  was  only  intended  to  enlarge  the  territory 
embraced  within  the  description  of  Laws  1001, 
c.  386,  entitled,  "An  act  to  consolidate  and  en- 
large the  stock  law  territory  of  such  county." 

[Ed.  Note.— For  other  cases,  see  Animals, 
Dec.  Dig.  I  60.*] 

2.  Counties  ({  62*)— Fence  CoKinssioNEBS 
—Appointment. 

County  commissioners  at  their  regular 
meeting  on  the  first  Monday  In  January,  1012, 
elected  three  men  new  fence  commissioners,  two 
of  the  old  commissioners  holding  over,  and  ad- 
journed, "subject  to  the  call  of  the  chairman." 
Two  of  the  fence  commissioners  failed  to  qual- 
ify, whereupon  the  commissioners  were  called 
in  session  at  an  adjourned  meeting  and  two 
othelrs  were  elected  in  their  place.  Heldy  that 
the  commissioners  so  last  elected  were  at  least 
de  facto  officers  whose  title  could  not  be  col- 
laterally questioned  on  the  ground  that  they 
could  not  legally  be  elected  at  a  special  meet- 
ing without  notice. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  I  62.*] 

3.  Counties  (§  85*)— Fence  Commissionebs 
—Election. 

Where  the  election  of  a  majority  of  a 
board  of  fence  commissioners  was  unquestioned, 
their  action  was  valid,  notwithstanding  the 
election  of  a  minority  of  the  board  might  be 
illegal 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec  Dig.  f  85.*] 

4.  Statutes   (§  47*)— Cebtaintt  and   Det- 
initeness. 

Since  stock  law  territory  to  which  new 
territory  was  added  by  Pub.  Loc.  Laws  1911, 
c.  702,  was  the  territory  described  in  Laws 
1001,  c«  886,  and  the  penalties  therein  pre- 
scribed are  the  same  as  those  in  the  Revisal, 
the  act  of  1911  was  not  invalid  as  indefinite 
and  uncertain  as  to  the  penalties  that  would 


apply,  because  there  were  other  Inclosures  in 
the  county  constituting  stock  law  districts  as 
to  which  different  penalties  were  applicable. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec  Dig.  S  47.*] 

5.  Animals  (f  50*)— Stock  Law  Distbict— 
Fences. 

Where  county  commissioners  were  grad- 
ing, building,  and  widening  the  public  road 
along  which  a  new  boundary  fence,  inclosing  a 
stock  law  district  created  by  Act  Gen.  Assem. 
1911  (Pub.  Loc  Laws  1911,  c  702),  ran,  the 
commissioners  were  entitled  to  construct  a 
fence  on  the  territory  of  the  road  as  provided 
by  Laws  1905,  c  714,  it  being  also  the  duty 
of  the  commissioners  to  build  the  fence  under 
the  general  law. 

[Ed.  Note.— For  other  cases,  see  Animaia 
Dec  Dig.  {  50.*] 

6.  Animals  (§  50*)— Stock  Law  Dibtbict>— 
Fences—Assessment—Referendum  Vote. 

An  assessment  for  the  building  of  a  stock 
law  fence  is  not  a  tax  which  must  be  submitted 
to  a  referendum  vote  of  the  people. 

[Ed.  Note.— For  other  cases,  see  Animaiy. 
Dec  Dig.  S  50.*]  ^^' 

7.  Convicts  (}  10*)- Contbacts  tob  Labob 
— Stock  Law  Fence. 

The  county  commissioners  having  hired  the 
county  convicts  out  to  fence  commissioners  to 
construct  a  fence  along  a  coun^  road,  as  they 
were  authorized  to  do  by  Pub.  Laws  1907,  c 
87,  it  was  no  objection  to  their  employment 
thereon  that  the  fence  was  also  to  form  a 
boundary  of  a  stock  law  district 

_  [Ed.   Note.— For  other  cases,  see  Convicts, 
Dec  Dig.  I  10.*] 

Appeal  from  Superior  Court,  Pitt  County; 
H.  A.  Foushee,  Jndga 

Suit  by  H.  B.  Tripp  and  otbers  against  J. 
P.  Qulnerly  and  others,  as  CommlsslonerB  of 
Pitt  County,  and  W.  S.  Moye  and  othezs. 
Fence  Commissioners,  to  xestrain  the  ^itorce- 
meat  of  Public  Laws  1911,  c  702,  enlarging 
the  stock  law  territory  of  Pitt  county.  An 
Injunction  granted  against  the  County  Com- 
missioners was  dissolved  but  sustained  aa 
against  the  Fence  Commissioners,  and  both 
parties  appealed.    Modified  and  affirmed. 

W.  F.  Evans  and  Harry  Skinner,  for  plain- 
tiffs. F.  G.  James  &  Son  and  Albion  Dunn, 
for  defendants. 

CLARK,  C.  J.  The  General  Assembly  of 
1911  (Pub.  Loc.  Laws  1911)  enacted  chapter 
702  "to  enlarge  the  present  stock  law  terri- 
tory of  Pitt  county."  Section  1  provides  that 
**the  following  prescribed  line  shall  consti- 
tute a  part  of  the  boundary  line  of  the  stock 
law  territory  of  Pitt  county."  Then  follows  a 
well-defined  description  of  the  only  line 
(which  is  about  14  miles  long),  and  it  la 
added  **all  of  the  territory  west  of  said 
boundary  line  not  Included  within  the  stocft 
law  territory  shall  be  established  and  added 
to  and  consolidated  with  the  present  stock 
law  territory  of  said  county."  The  new  ter- 
ritory has  only  this  one  boundary,  as  all  the 
other  boundaries  of  that  territory  are  those 
which  were  the  eastern  boundary  of  the 
"stock  law  territory"  created  by  chapter  886, 
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Laws  1901,  with  wlildti  It  was  consolidated. 
Section  2  provides  tbat  **on  and  after  Jan- 
uary 1,  1912,  tbe  territory  so  becoming  a 
part  of  the  now  existing  stock  law  territory 
of  Pitt  county  shall  be  subject  to  all  the  pro- 
Tlslons  of  the  law  that  now  apply  or  may 
hereafter  apply  to  the  stock  law  territory 
of  said  county.*' 

Prior  to  1901  there  were  several  small 
stock  law  Indosures  In  Pitt  county.  The 
Legislature  that  year  passed  chapter  886,  en- 
titled "To  consolidate  and  enlarge  the  stock 
law  territory  of  said  county."  The  territory 
BO  styled  "the  stock  law  territory  of  Pitt 
county"  Is  the  only  one  which.  In  the  lan- 
guage of  chapter  702,  Laws  1911,  could  be 
"enlarged"  by  this  newly-added  territory, 
for  it  Is  the  only  stock  law  indosure  which 
the  newly-added  district  would  touch'  and 
of  which  the  prescribed  line  could  become 
*'a  part  of  its  boundary  line,"  and  the  only 
one^  to  which  (In  the  language  of  the  act) 
it  could  be  "added  to  and  consolidated  with 
the  present  stock  law  territory  of  said  coun- 
ty." Said  "stock  law  territory  of  Pitt  coun- 
ty/' as  it  Is  styled  In  said  chapter  886,  Laws 
1901,  Is  also  the  only  stock  law  territory 
which  would  come  within  the  description  of 
chapter  702,  Laws  1911,  "west  of  said  bound- 
ary line." 

The  "stock  law  territory"  described  by 
that  term  in  Laws  1901,  c.  886,  covers  some- 
thing over  four  townships  and  lies  wholly  on 
the  south  side  of  Tar  river,  and  is  the  only 
considerable  body  of  stock  law  territory  in 
Pitt  county.  It  touches  and  reaches  half 
way  round  the  new  district  added  by  the 
act  of  1911,  which  therefore^  as  already  said, 
requires  only  one  boundary,  the  14-mlle  line 
above  referred  to.  The  other  stock  law  dls- 
*trict8  in  Pitt  county  are  inconsiderable  in 
area  and  are  not  contiguous  to  the  new  dis- 
trict nor  to  each  other.  They  are :  (1)  Part 
of  Belvolr  township  on  the  other  or  north 
side  of  Tar  river  and  does  not  lie  "west"  of 
the  new  boundary  line  as  required  by  the 
act  of  1911.  (2)  A  narrow  strip  about  two 
miles  wide  lying  on  the  south  side  of  the 
river  and  running  down  to  the  Beaufort  line 
and  east  of  the  new  boundary.  (3)  A  small 
territory  around  each  of  the  towns  of  Ayden 
and  Winterville,  but  these  are  within  the 
limits  of  the  new  territory  and  themselves 
fall  within  the  terms  of  section  2  of  the  act 
of  1911. 

[1]  It  is  thus  plain  that  chapter  702,  Laws 
1911,  "to  enlarge  the  present  stock  law  ter- 
ritory of  Pitt  county"  refers  to,  and  can  only 
refer  to,  "the  territory"  embraced  in  chapter 
886,  Laws  1901,  entitled  "To  consolidate  and 
enlarge  the  stock  law  territory  of  Pitt  coun- 

This  action  is  brought  by  three  plaintiffs 
who  aver  that  they  own  land  embraced  with- 
in the  district  to  be  added  to  the  aforesaid 
stock  law  territory  by  the  act  of  1911.  They 
seek   to  enjoin  the  oonunissioners  of  Pitt 
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county  and  the  fence  commissioners  from 
building  a  fence  along  said  boundary  de- 
scribed in  the  act  of  1911.  Owing  to  the 
great  curve  in  the  eastern  boundary  of  the 
"stock  law  territory"  embraced  in  the  act  of 
1901,  c  886,  it  is  averred  that  the  fence 
hitherto  kept  up  on  said  eastern  boundary 
is  some  80  miles  long.  The  county  commis- 
sioners In  their  affidavit  aver  that  the  new 
14-mlle  fence  required  by  the  new  act  re- 
lieves them  from  at  least  60  miles  of  fence — 
that  is,  that  the  old  eastern  boundary  was  at 
least  64  miles  long.  This  act  of  1911  was 
doubtless  passed  with  some  view  to  that 
economy. 

[2-5]  The  plaintiffs  ask  the  restraining  or- 
der on  the  following  grounds:  (1)  That  the 
appointment  of  the  fence  commissioners  by 
the  county  commissioners  was  UlegaL  The 
facts  are  that  at  the  regular  meeting  on  the 
first  Monday  in  January,  1912,  the  county 
commissioners  elected  three  men  new  fence 
commissioners,  two  of  the  old  commissioners 
holding  over,  and  the  board  of  county  com- 
missioners lidjoumed  "subject  to  the  call  of 
the  chairman."  Two  of  the  fence  commis- 
sioners falling  to  qualify,  the  county  com- 
missioners were  called  In  session  in  an  ad- 
journed meeting  and  two  others  were  elect- 
ed in  their  places.  The  plaintiffs  contend 
that  said  meeting  was  illegal  and  therefore 
the  board  of  fence  commissioners  is  an  il- 
legal body  because  a  special  session  of  the 
county  commissioners  could  not  be  held  ex 
cept  after  public  notice  In  the  manner  re- 
quired by  Revisal  1905,  |  1817.  The  object  of 
this  provision  is  to  protect  the  county  against 
excessive  per  diem  on  the  part  of  the  county 
commissioners.  These  fence  commissioners 
were  de  facto  officers,  recognized  by  the  elec- 
tive body  as  such,  and  their  title  cannot  be 
called  in  question  in  this  Injunctive  proceed- 
ing and  in  this  collateral  way.  Besides  three 
of  the  commissioners  have  an  unquestioned 
title  and  their  action  would  be  valid.  (2)  The 
plaintiffs  contend  that  the  act  is  invalid  be- 
cause it  is  indefinite  and  uncertain  what  pen- 
alties would  apply  because  there  are  other  in- 
dosures in  Pitt  county  of  stock  law  districts. 
But  as  we  have  seen  the  "stock  law  territory** 
to  which  this  new  territory  is  added  Is  that 
described  in  chapter  886,  Laws  1901,  and 
the  penalties  therein  prescribed  are  "the 
same  as  those  in  the  Bevlsal,"  as,  indeed, 
are  also  the  penalties  in  the  stock  law  dis- 
trict in  Belvoir  tawnshlp  north  of  Tar  river 
and  nearly  so  there  in  the  district  east  of 
the  new  boundary.  The  penalties  In  the  two 
tittle  inclosures  around  Ayden  and  Winter- 
ville are  slightly  different,  but  they  are  In- 
side the  territory  newly  added,  and  therefore 
would  come  within  the  terms  of  the  act  of 
1911  which  makes  applicable  the  penalties 
in  the  other  stock  law  districts,  wl^idi  as  is 
above  said  are  those  of  the  BevlsaL  Be- 
sides all  this,  the  penalties  to  be  imposed 
are  not  a  matter  which  arises'ln  this  pro- 
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ceedlns  wlilch  Is  to  restrain  the  erection  of 
the  stock  law  fence.  That  matter  would 
properly  come  up  in  any  proceeding  to  im- 
pose a  penalty.  (3)  The  plaintiffs  further 
contend  that  the  county  commissioners  have 
ho  right  to  trespass  on  private  property  to 
erect  the  fence.  The  county  commissioners 
are  grading  and  building  and  widening  the 
public  road  along  which  the  new  boundary 
fence  runs.  And  they  are  erecting  the  fence 
on  the  territory  of  said  road.  The  road  is 
being  graded  by  virtue  of  chapter  714,  Laws 
1905,  which  provides  how  the  right  of  way 
shall  be  acquired,  as  also  does  the  act  of 
1901,  c.  386,  in  regard  to  the  fence.  Even  if 
this  last  did  not  apply»  it  would  be  the  duty 
of  the  commissioners  to  build  the  fence  un- 
der the  provisions  of  the  general  law.  Bus- 
bee  ▼.  Commissioners,  93  N.  C.  143. 

[6]  The  plaintiffs  further  contend  that  the 
act  is  unconstitutional  because  the  tax  for 
building  the  fence  is  laid  without  being  sub- 
mitted to  a  vote  of  the  people.  It  has  been 
settled  by  repeated  decisions  of  this  court 
(Busbee  v.  Commissioners,  supra,  and  'cases 
there  cited)  that  an  assessment  for  the  build- 
ing of  a  stock  law  fence  is  not  a  tax  which 
requires  a  referendum  vote  by  the  people. 
Besides,  it  is  not  contradicted  that  no  assess- 
ment has  been  made,  or  is  now  necessary,  to 
build  this  14  miles  of  new  fence,  because 
there  is  in  hand  the  sum  of  ^,000  raised  in 
the  "stock  law  territory"  created  by  chapter 
386,  Laws  1901,  which  has  been  saved  by  it 
becoming  unnecessary  to  maintain  the  long 
line  of  64  miles  of  fence  which  was  formerly 
the  eastern  boundary  of  that  territory  and 
which  has  now  been  allowed  to  go  down. 
Should  it  become  necessary  in  the  future  to 
lay  an  assessment,  it  would  be  laid  under  the 
act  of  1901,  c.  386,  for  the  repair  of  this 
14-mile  fence  in  common  with  the  other  fenc- 
ing required  for  said  territory,  or  it  could  be 
laid  under  the  general  statute.  Busbee  r. 
Commissioners,  supra. 

[7]  The  last  ground  of  the  plaintiffs  is  that 
county  commissioners  had  no  right  to  use 
the  county  convicts  to  build  said  fence.  It 
appears  that  the  county  convicts  are  grad- 
ing the  county  road  and  that  county  commis- 
sioners have  hired  them  out  to  the  fence 
commissioners  to  put  up  this  fence  along- 
side the  road,  as  they  are  fully  authorized  to 
do  by  virtue  of  chapter  87,  Pub.  Laws  1907. 

This  is  the  not  unusual  case  where  those 
living  within  territory  to  which  the  stock 
law  is  applied  are  more  or  less  divided  in 
regard  to  the  advisability  of  a  stock  law. 
Very  often  the  General  Assembly  in  passing 
such  acts  submit,  as  in  the  general  act  in  the 
Revisal,  the  question  of  the  acceptance  of  the 
act  by  a  referaidum  to  the  people.    In  25 


states  there  are  provisions  which  give  the 
people  a  right  to  call  for  a  referendum  or  a 
popular  vote  to  decide  whether  any  act 
passed  by  the  Legislature  shall  be  approved 
or  not,  at  the  ballot  box.  But  in  this  state 
there  is  as  yet  no  such  provision  in  the  Con- 
stitution, except  as  to  taxes  in  certain  cases 
(Const  art  7,  |  7),  nor  by  statute,  and 
whether  an  act  of  this  kind  shall  be  submit- 
ted to  the  people  or  not  is  as  yet  left  to  the 
discretion  of  the  General  Assembly.  The 
courts  have  no  power  to  require  that  an  act 
be  submitted  to  popular  approval  of  the  peo- 
ple interested  by  a  referendum.  The  courts 
all  hold  that  assessments  for  building  stock 
law  fences,  paving  streets,  and  the  like,  do 
not  come  within  the  Const  provision,  art  7, 
I  7,  which  requires  a  submission  to  a  refer- 
endum. Cain  V.  Commissioners,  86  N.  C.  8^ 
and  cases  citing  It  in  Anno.  Ed. ;  Baleigh  v. 
Peace,  110  N.  C.  32,  14  S.  B.  521,  17  L.  B.  A- 
330.  The  courts  are  required  to  hold  every 
act  constitutional  unless,  as  the  United  States 
Supreme  Court  says,  it  is  unconstitutional 
*'beyond  all  reasonable  doubt"  Ogden  ▼. 
Saunders,  12  Wheat  213,  6  L.  Ed.  606.  It  is 
the  bounden  duty  of  the  courts  also  not  only 
to  hold  an  act  valid,  if  by  any  reasonable 
construction  is  can  be  so  held,  but  they 
should  give  to  every  statute  a  reasonable 
construction  and  effectuate  as  far  as  possi- 
ble the  intention  of  the  Legislature. 

However  desirable  it  might  be  that  there 
should  have  been  a  referendum  vote  on  this 
measure  by  the  people  of  the  territory  added 
by  the  act  to  the  "stock  law  territory  of  Pitt 
county,'*  the  Legislature  did  not  see  fit  to  so 
order  and  the  court  has  no  power  to  change 
the  action  of  the  Legislature. 

The  injunction  as  to  the  county  commis- 
sioners was  properly  dissolved  as  should  also 
have  been  done  in  regard  to  the  fence  com- 
missioners. 

Modified  and  affirmed. 

(158  N.,C.  586) 

EVANS  et  aL  t.  FOBBBS. 

(Supreme  Court  of  North  Carolina.    Feb.  28^ 

1912.) 

Appeal  from  Superior  Court,  Pitt  County; 
O.  H.  Allen,  Judge. 

Suit  by  Annie  M.  Evans  and  others  against 
W.  A.  Forbes,  superintendent.  From  a  judg- 
ment dissolving  a  restraining  order,  plaintiffs 
appeal.    Affirmed. 

W.  F.  Evans  and  Harry  Skinner,  for  appel- 
lants. F.  G.  James  &  Son  and  Albion  Dunn, 
for  appellee. 

PBB  CUBIAlM.  The  subject-matter  of  this 
action  is  the  same  as  In  Tripp  v.  Commission- 
drs,  73  &  EI  896,  at  this  term,  and  it  is  gov- 
erned by  the  decision  in  that  case. 

The  judg:ment  dissolving  the  restraining  or- 
der is  affirmed* 
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ass  N.  C.  175) 

THOMAS  ▼.  BUNCH  et  aL 

(Supreme  Court  of  North  Carolina.     Feb.  28, 

1912.) 

Dbrds  (§  132*)— DowEB  (5  18*)— Homestead 

(I    81*)— CONSTBTJCnON    OF    DEED— ESTATES 

Cbeatbd— Rights  or  Widow  of  Orantee. 
Where  a  deed  specified  that  the  grantee 
was  obligated  to  care  for  the  grantors  during 
their  natural  life,  and  that  a  life  estate  was 
reserved  by  the  grantors,  and  that  the  deed 
should  be  void  if  the  grantee  failed  to  comply 
with  its  terms,  and  at  the  grantee's  death  one 
of  the  grantors  was  yet  alive,  the  grantee  was 
merely  the  owner  or  an  estate  in  remainder, 
so  that  his  widow  was  not  entitled  to  dower 
or  to  a  homestead. 

[Ed.  Note.—For  other  cases,  see  Deeds,  Cent 
Dig.  §i  366-373;  Dec.  Dig,  §  132;*  Dower, 
Cent  Dig.  §§63-65;  Dec.  Dig,  §  18;*  Home- 
stead, Cent  Dig.  §§  114-118;  Dec.  Dig.  §  81.»] 

Appeal  from  Superior  Court,  Bertie  Coun- 
ty;  Justice,  Judge. 

Action  by  George  W.  Thomas,  administra- 
tor of  Charles  B.  Buuicli,  against  Hattie 
Bunch  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

This  is  a  proceeding  by  the  administrator 
of  Charles  B.  Bunch  to  sell  land  for  assets, 
and  the  only  question  presented  by  the  ap- 
peal is  the  right  of  the  widow  of  the  intes- 
tate to  dower  or  to  a  homestead  in  the  land 
described  In  the  petition.  A  Jury  trial  was 
waived  and  the  following  facts  agreed  to: 
"First  That  on  the  9th  day  of  March,  1899, 
Asa  Cooper  was  the  owner  In.  fee  simple 
and  in  possession  of  the  following  described 
tract  of  land  In  Bertie  county,  N.  C,  to  wit : 
The  Asa  Cooper  tract  of  land  which  is  bound- 
ed by  the  lands  of  H.  W.  Bazemore  and  Mrs. 
J.  J.  Cobb,  and  by  the  public  road  leading 
from  Republican  Church  to  Windsor,  and 
being  the  tract  of  land  Asa  Cooper  that 
day  was  living  on,  and  containing  40  acres, 
more  or  less.  Second.  That  on  the  said  9th 
day  of  March,  1899,  Asa  Cooper  and  wife, 
8.  A.  Cooper,  conveyed  said  land  to  Charles 
B.  Btinch  by  deed  of  record  In  Book  94,  page 
397,  Bertie  register  of  deeds  office,  a  copy 
of  which  deed  is  annexed  as  part  hereof. 
Third.  That  Immediately  upon  the  execution 
of  the  said  deed  Charles  B.  Bunch  and  wife 
moved  upon  said  land  and  took  charge  there- 
of, and  In  all  respects  cared  for  and  support- 
ed the  said  Asa  Cooper  and  Ills  wife,  S.  A. 
Cooper,  until  the  death  of  C.  B.  Bunch,  and 
then  his  heirs  at  law  continued  to  do  so. 
Fourth.  That  Asa  Cooper  died  on  the  21st 
day  of  June,  1906,  and  his  wife,  S.  A  Cooper, 
died  on  the  2d  day  of  January,  1910.  Fifth. 
That  Charles  B.  Bunch  died  intestate  and 
without  leaving  any  children,  on  the  29th 
day  of  December,  1909,  leaving  his  wife,  Hat- 
tie  I.  Bunch,  him  surviving.  Sixth.  That 
Hattie  I.  Bunch  does  not  own  any  real  es- 
tate of  any  kind  and  has  no  homestead  of  her 
own.  Seventh.  That  Geo.  W.  Thomas  has 
been  regularly  appointed  and  is  now  the  didy 


qualified  administrator  of  all  and  singular 
the  rights  and  credits,  goods  and  chattels  of 
the  said  Charles  B.  Bunch,  Eighth.  That 
the  personal  property  of  the  said  Charles  B. 
Bunch  has  been  exhausted  in  the  payment  of 
his  debts,  and  there  Is  indebtedness  still  out- 
standing, and  for  the  payment  of  which  it 
will  be  necessary  to  sell  the  land  of  the  said 
Brunch.  Ninth.  That  Hattie  I.  Bunch  claims 
to  own  and  demands  a  homestead  in  the  said 
tract  of  land,  and  In  the  surplus  arising 
from  the  sale  of  the  same,  which  is  under 
mortgage,  and  she  consents  that  the  admin- 
istrator sell  said  land  for  assets  to  pay  said 
debts,  costs,  and  charges  of  administration, 
and  asks  for  a  homestead  in  the  excess. 
Tenth.  That  if  the  said  Hattie  I.  Bunch  is 
not  entitled  to  a  homestead  In  said  land,  she 
demands  her  dower  therein,  and  she  con- 
sents to  a  sale  and  to  have  the  value  of  her 
dower  calculated  and  paid  to  her.  Her  age 
is  28  years.  EHeventh.  That  James  H.  Bunch, 
Wm.  Bazemore,  Mattle  Bazemore,  and  Thos. 
H.  Bazemore  are  the  heirs  at  law  of  Charles 
B.  Btoch." 

The  deed  referred  to  is  dated  March  9, 
1899,  and  the  grantors  therein  are  Asa  Coop- 
er and  S.  A.  Cooper.  It  conVeys  the  land 
described  in  the  petition  to  Charles  B.  Bunch 
and  his  assigns,  and  after  the  description  of 
the  land  contains  the  following  clause:  '^he 
terms  and  conditions  of  this  deed  Is  as  fol- 
lows: That  the  said  Charles  B.  Bunch  obli- 
gates on  receipt  of  this  deed  executed  to  him 
by  said  Asa  Cooper  and  wife,  S.  A.  Cooper, 
to  support  and  care  for  them  during  their 
natural  life  time,  and  a  life  estate  Is  hereby 
reserved  by  said  Asa  Cooper  and  S.  A.  Coop- 
er, his  wife..  Should  the  said  Chas.  B.  Blinch, 
party  of  the  second  part,  f aU  to  comply  with 
the  terms  of  this  deed,  then  the  same  shall 
be  null  and  void."  The  habendum  follows, 
and  then  covenants  of  seisin  and  warranty. 

His  honor  held  that  S.  A.  Cooper  was  enti- 
tled to  a  life  estate  in  said  land  under  said 
deed,  and  as  she  was  living  at  the  time  of 
the  death  of  Charles  B.  Bunch,  he  was  not 
seised  of  said  land,  and  his  widow  was  not 
entitled  to  dower  or  a  homestead  therein,  and 
she  excepted  and  appealed. 

Winston  &  Matthews,  for  appellants.  Pru- 
den  &  Pruden,  S.  Brown  Shepherd,  and  GU- 
1am  &  Davenport,  for  appellee. 

ALLEN,  J.  The  right  of  the  widow  of 
Charles  B.  Bunch  to  dower  or  to  a  homestead 
depends  on  the  estate  and  interest  in  her 
husband  at  the  time  of  his  death.  If  there 
was  an  outstanding  life  estate,  there  was  no 
seisin  in  him  which  would  entitle  her  to 
dower.  Houston  v.  Smith,  88  N.  C.  313; 
Barnes  v.  Raper,  90  N.  C.  190;  Redding  v. 
Yoght,  140  N.  0.  662,  53  S.  B.  337.  Nor  was 
he  entitled  to  a  homestead  in  the  remainder. 
Murchison  v.  Piyler,  87  N.  O.  79;    Stem  t. 


•For  otlier  casM  a—  Bam«  topio  and  Motion  NUMBER  in  D«o.  Dig.  ft  Am.  Dis.  Key  No.  SeriM  ft  Rep'r  Indezet 


900 


TB  SOUTHBASTBlBlf  BOPOBTBB 


(N.a 


Lee,  116  N.  0.  «27,  20  S.  D.  786,  26  L.  B.  A. 
814.  And  it  la  only  In  the  contingency  that 
the  husband  is  the  oicner  of  a  homestead  at 
the  time  of  his  death,  leaving  a  widow  but 
no  children,  that  the  exemption  from  debts 
inures  to  her  benefit  Const  art.  10,  §  6. 
The  decision  of  this  appeal  depends,  there- 
fore, on  the  construction  of  the  deed  from 
Asa  Ck>oper  and  S.  A«  Ck>oper  to  Charles  B. 
Bunch,  and  if,  by  correct  interpretation,  a 
life  estate  is  reserved  therein  to  S.  A«  Coop- 
er, the  widow  of  Bunch  would  not  be  entitled 
to  dower  or  a  homestead,  because  S.  A.  Coop- 
er was  living  at  the  time  of  the  death  of 
Bunch,  and  his  estate  would  be  in  remainder. 

It  Is  true  that,  under  the  modem  rule  of 
construction,  little  importance  is  attached  to 
the  position  of  the  different  clauses  in  a 
deed,  and  the  courts  look  at  the  whole  in- 
strument, without  reference  to  formal  divi- 
sions, in  order  to  ascertain  the  intention  of 
the  parties.  Gudger  v.  White,  141  N.  C.  612, 
64  S.  B.  886;  Featherstone  v.  Merriman, 
148  N.  O.  205,  61  S.  Bi  676 ;  Triplett  v.  Wil- 
liams, 149  N.  C.  896,  68  S.  B.  79,  24  L.  B.  A. 
(N.  S.)  614;  Beal  Bstate  Co.  v.  Bland,  152 
N.  0.  281,  67  S.  B.  483.  But  rules  of  con- 
struction can  only  be  resorted  to  when  the 
meaning  is  doubtful,  and  each  and  every  part 
of  the  deed  must  be  given  eflTect,  if  this  can 
be  done  by  any  fair  or  reasonable  construe^ 
tion.  Davis  v.  Frazier,  160  N.  C.  451,  64  S. 
B.  200. 

Language  of  similar  lmx>ort  and  almost 
identical  wifli  that  in  the  deed  before  us  was 
considered  in  the  case  of  In  re  Dixon,  156 
N.  C.  26,  72  S.  B.  71,  and  it  was  there  held 
that  the  grantee  took  an  estate  In  remainder 
after  the  death  of  the  husband  and  the  wife. 
In  this  deed  the  language  is,  "and  a  life  es- 
tate is  hereby  reserved  by  said  Asa  Cooper 
and  S.  A.  Cooper,  his  wife,'*  and  in  the  deed 
in  the  Dixon  Case,  "I,  the  said  B.  A.  Lu  Carr, 
reserving  a  life  interest  for  myself  and  wife, 
Sarah  A.  L.  Carr,  in  the  above  described 
land,"  and  it  was  said  in  the  latter  case: 
''The  reservation  in  the  deed  is  valid,  and 
said  deed  did  not  become  effective  till  after 
the  death  of  the  grantor  and  his  wife."  And 
again:  "Construing  the  whole  deed  as  writ- 
ten, there  is  here  a  reservation  of  the  whole 
for  the  life  of  the  grantor  and  his  wife,  with 
remainder  in  fee  to  their  daughter."  If 
there  is  any  difference  in  the  meaning  of  the 
clauses  in  the  two  deeds,  there  is  stronger 
reason  for  saying  that  the  deed  in  this  case 
conveys  an  estate  in  remainder  to  the  gran- 
tee, because  in  the  deed  in  the  Dixon  Case 
the  husband  alone  was  the  grantor,  and  a 
life  kUere$t  was  reserved,  while  in  this  the 
husband  and  wife  are  the  grantors,  with  the 
reservation  of  a  life  estate. 

The  provision  for  supx>ort  is  in  considera- 
tion of  the  conveyance  of  the  remainder,  and 
the  clause  of  forfeiture  was  inserted  to  com- 
pel performance  of  the  obligation. 


We  conclude  that  a  life  estate  was  reserv- 
ed to  Asa  Cooper  and  S.  A«  Cooper,  and  that 
Charles  B'.  Bunch  was,  at  the  time  of  bis 
death,  the  owner  of  an  estate  in  remainder, 
the  said  S.  A.  Cooper  being  then  alive,  and 
that  the  widow  of  said  Bunch  is  not  entitled 
to  dower  or  a  homestead  therein. 

Affirmed. 


(158  N.  C.  170) 

BBBBY,  Tax  Collector,  v.  DAVIS  et  aL 

(Supreme  Court  of  North  Carolina.    Feb.  28, 

1912.) 

1.  Taxation  (§  602*)  —  Lmn  — Validitt  of 
Statdtb. 

Bevisal  1905,  I  2868,  as  amended  by  Pab. 
Iiaws  1911,  c  207,  providing  that  no  mort- 
gage or  deed  of  trust  upon  personal  property 
shall  create  a  lien  thereon  saperior  to  the  lien 
of  a  subsequent  levy  upon  the  property  for 
taxes,  is  not  invalid. 

[Bd.  Note.—For  other  cases,  see  Taxation, 
Dec.  Dig.  I  602.*] 

2.  Taxation  (|  699*)— Coixbction  op  Taxks 
— Enfobobment  or  Lien— Pbbsonai«  Prop- 
bbtt 

Under  Bevisal  1905,  |  2866,  and  section 
2863,  as  amended  by  Pub.  Laws  1911.  c.  207, 
providing  that  mortgages  on  personalty  shall 
not  be  superior  to  subsequent  tax  liens  acquir- 
ed by  levy  thereon  for  taxes,  a  tax  collector  is 
given  no  right,  prior  to  making  a  levy,  to  re- 
sort to  the  process  of  claim  and  delivery 
against  the  personal  property  of  taxpayers 
who  are  in  full  and  undisputed  possession  of 
tbe  property. 

[Ed.  Note.— For  other  cases,  see  Taxation* 
Dec  Dig.  I  699.*] 

3.  Municipal  Cobpobations  (f  978*)— Tax- 
ation—Patmbnt  BT  Tax  C0LLECTOB>-SnB* 

sbqubnt  Right  to  Enfoboe  Payment. 
Where  the  tax  collector  for  a  municipal 
corporation  paid  over  to  the  corporation  the 
amount  of  delinquent  taxes  before  he  had  col- 
lected the  same,  he  did  not  thereby  lose  his 
statutory  right  to  collect  the  tax  against  the 
personal  property  of  the  delinquent  taxpayers. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  2104-2119;  Dec 
Dig.  S  978.*] 

4.  Municipal  Cobpobations  (S  978*)— Tax- 
ation—Collection— Timb  Allowed. 

In  view  of  the  statute  conferring  upon  tax 
collectors  the  same  rights  and  powers  in  col- 
lecting corporation  taxes  as  are  conferred  up- 
on sheriffs,  and  of  Revisal  1906,  |  2869,  pro- 
viding that  the  sheriff  is  allowed  only  one 
year  from  the  day  prescribed  for  his  settle- 
ment and  payment  of  taxes  within  which  to 
furnish  the  collection  of  all  taxes,  a  tax  col- 
lector for  a  municipal  corporation  Das  no  right 
to  enforce  the  collection  of  a  tax  after  the  ex- 
piration of  the  year. 

[Ed.  Note.— For  other  cases,  see  Mnnicip^} 
Corporations,  Dec  Dig.  |  97&*] 

5.  Taxation  (8  599*)— Collbction— Lncw  ow 
Pebsonal  Pbopxbtt— Judgment. 

Where  a  tax  collector  brought  claim  and 
delivery  to  enforce  a  tax  lien  on  personal 
property  without  having  first  made  a  levy 
thereon,  and  judgment  was  entered  bv  default 
and  without  exception,  establishing  the  plain- 
tiff's ownership,  and  a  mortgagee  intervened, 
and  the  parties  proceeded  with  the  trial  as 
though  a  proper  levy  had  been  made,  and  sub- 
mitted the  question  of  the  superiori^  of  their 
claims,  the  plaintiff  was  entitled,  notwithstand- 
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Ing  the  want  of  a  levy,  to  a  jndgment  gMng 
him  priority  over  the  mortgagee  for  the 
amount  of  such  taxes  as  be  was  not  barred  by 
limitations  from  recovering. 

[Ed.  Note.— For  other  cases,  see  Taxatiop^ 
Dec  Dig.  I  699.*] 

Appeal  from  Superior  Court,  Pasquotank 
County;   E.  B.  Cllne,  Judge. 

Action  by  M.  W.  Berry,  aa  Tax  Collector 
of  Elizabeth  City,  against  W.  T.  Davis  and 
another,  and  G.  H.  Wood,  intervener.  From 
a  judgment  for  intervener,  plaintiff  appeals. 
Modified. 

One  G.  H.  Wood,  holding  a  mortgage  on 
the  property  seized  in  the  cause,  having  in- 
tervraed,  it  was  adjudged  that  the  plaintiff 
owned  the  property  to  an  amount  suf&cient 
to  pay  the  taxes  due  from  the  delinquents, 
to  wit,  I84.6S— $42.74  for  1909  and  ^1.94 
for  1910--and  the  question  of  the  right  to 
this  sum,  as  between  the  plaintiffs,  the  tax 
oolleetor  of  Elizabeth  City,  and  the  mort- 
gagee, being  reserved,  the  property  was  turn- 
ed over  to  the  mortgagee,  who  sold  the  same 
as  per  agreement  B  made,  of  date,  August 
11,  1911,  and  paid  $100  of  proceeds  into 
court,  subject  to  the  judgment  On  the 
hearing,  it  appeared  that  the  tax  collector, 
before  bringing  suit,  had  paid  over  the 
amount  of  tax  to  the  dty,  and  that  the  prop- 
erty was  not  sufficient  to  pay  the  debt  se- 
cured by  mortgage  and  the  taxes;  that  ac- 
tion was  commenced  on  August  11,  1911, 
mortgage  executed  June  7,  1911,  verbal  no- 
tice given  of  amount  of  taxes  due  to  mort- 
gagee's attorney,  when  agreement  B  was 
made,  to  wit,  August  11,  1911.  On  question 
reserved,  judgment  was  given  in  favor  of 
mortgagee,  and  plaintiff  excepted  and  ap- 
pealed. 

J.  Kenyon  Wilson,  for  appellant 

HOKE,  J.  (after  stating  the  facts  as 
above).  Plaintiff,  the  tax  collector  of  Eliza- 
beth City,  having  by  statute  all  the  rights 
and  powers  conferred  upon  sheriffs  by  the 
general  revenue  laws,  held  a  daim  for  un- 
paid taxes  against  W.  T.  and  G.  M.  Davis 
to  the  amount  of  $84.68,  $42.74  of  which 
was  for  unpaid  taxes  for  1909,  and  $41.94 
was  for  taxes  for  1910.  Having  settled  with 
the  corporation  of  Elizabeth  City,  plaintiff, 
holding  the  tax  lists  and  the  claim  arising 
thereon,  on  August  11,  1911,  instituted  claim 
and  delivery  in  enforcement  of  the  demand, 
and  under  process  seized  a  considerable  lot 
of  personal  property  owned  and  in  the  pos- 
session of  the  principal  defendants.  There- 
upon, and  on  the  day  the  action  was  insti- 
tuted, G.  H.  Wood,  having  a  mortgage  on 
the  property,  duly  registered  in  said  county 
on  June  7,  1911,  on  application,  was  allowed 
to  intervene  and  claim  the  property  under 
said  mortgage.  Plaintiff  and  the  intervener, 
with  the  assent  of  defendants,  thereupon  en- 
tered into  an  agreement  in  the  cause  (Ex- 


hibit B),  by  which  the  property  was  turned 
over  to  the  mortgagee  for  purpose  of  sale 
under  the  mortgage,  and  $100  of  proceeds 
were  paid  into  court  "to  abide  the  results  of 
the  cause  as  to  the  claim  of  said  G.  H. 
Wood."  Judgment  was  entered  that  plain- 
tiff was  owner  of  the  property  seized  to  the 
extent  of  the  $84.68,  subject  to  the  rights  of 
the  mortgagee.  On  question  reserved,  the 
court  being  of  opinion  that  the  mortgagee 
had  the  superior  claim,  entered  judgment  in 
his  favor,  and  plaintiff  excepted  and  ap- 
pealed. 

[1]  As  heretofore  stated,  the  present  plain- 
tiff, the  tax  collector  of  Elizabeth  City,  has 
been  given  all  the  rights  and  remedies  for  col- 
lection of  taxes  possessed  by  the  sheriffs  under 
the  general  revenue  laws  of  the  state,  and 
it  may  be  well  to  note  that  this  right  of  col- 
lecting taxes  is  a  statutory  right,  and,  as  a 
rule,  the  collecting  officer  is  confined  to 
methods  which  the  statute  specifies.  True 
we  have  held  in  this  state  that  where  these 
methods  are  unavailing  or  inadequate,  the 
authorities  are  allowed  to  resort  to  a  civil 
action,  a  modification  of  the  more  general 
principle  applied  and  sustained  in  a  forcible 
opinion  by  the  present  Chief  Justice  in  Guil- 
ford County  V.  Georgia  Co.,  112  N.  0.  34, 
17  S.  E.  10,  19  L.  R.  A.  486,  though  ia  that 
case  decided  intimation  is  given  that  as  to 
the  executive  officers,  and  under  ordinary 
conditions,  the  remedies  provided  by  the 
statute  must  be  pursued.  Recurring,  then, 
to  the  portions  of  the  statute  more  directly 
relevant  it  is  provided  by  section  2863  that 
taxes  shall  not  be  a  lien  on  personal  prop- 
erty, except  where  otherwise  provided  by 
law,  but  form  a  levy  th^eon.  By  section 
2886,  all  personal  property,  subject  to  taxa- 
tion, shall  be  liable  to  be  seized  and  sold  for 
taxes,  etc,  and  all  transfers  of  personal 
property  by  any  taxpayer,  made  after  his 
taxes  are  due,  by  way  of  gift  or  mortgage, 
or  deed  of  trust  or  of  assignment  for  cred- 
itors, or  bequest  by  will,  or  any  other  way, 
or  for  any  other  purpose  than  a  bona  fide 
sale  for  value  in  the  ordinary  course  of  deal- 
ing, shall  be  null  and  void  as  to  said  taxes, 
and  shall  have  no  effect  upon  the  rights,  pow- 
ers, and  duties  of  the  sheriff  to  levy  upon 
and  sell  such  property  for  such  taxes,  pro- 
vided such  levy  be  made  within  60  days 
after  such  transfer. 

By  chapter  207,  Public  Laws  1911,  section 
2863  of  the  Revisal  1905  is  amended  as  fol- 
lows: "Provided,  that  no  mortgage  or  deed 
of  trust  executed  upon  personal  property 
shall  have  the  effect  of  creating  a  lien  there- 
on superior  to  the  lien  acquired  by  a  subse- 
quent levy  upon  said  property  for  the  pay- 
ment of  the  state,  county  and  municipal 
taxes,  assessed  against  the  same;  but  the 
sheriff  or  other  tax  collector  levying  upon 
such  property,  for  the  purpose  of  collecting 
the  taxes  due  thereon,  shall  give  due  notice  to 
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the  mortgagee  or  trustee  of  such  property  of 
the  amount  of  such  taxes  at  least  ten  days 
before  the  sale  of  the  same,  and  such  trustee 
or  mortgagee  shall  have  the  right  to  pay  said 
taxes  and  the  costs  incident  to  making  said 
levy,  when  the  sheriff  or  tax  collector  shall 
release  the  same  to  such  trustee  or  mort- 
gagee, and  the  amount  so  paid  by  said  trus- 
tee or  mortgagee  shall  constitute  a  part  of 
the  debt  secured  in  said  mortgage  or  deed  of 
trust." 

[2]  There  is  no  doubt  as  to  the  power  of 
the  General  Assembly  to  enact  legislation  of 
this  character,  certainly  as  to  mortgages  and 
deeds  of  trust,  etc.,  made  subsequent  there- 
to (37  Cyc  p.  714),  and  a  proper  considera- 
tion of  these  and  other  sections  of  the  Re- 
vlsal  bearing  on  the  subject  leads  to  the 
conclusion  that,  while  the  Legislature  in- 
tended to  make  the  claim  for  taxes,  in  the 
cases  and  to  the  extent  specified,  a  superior 
claim  on  personal  property,  such  daim,  as  a 
rule,  could  only  be  made  efficient  by  proper 
levy  on  same.  A  different  rule  exists  in  ref- 
erence to  real  estate.  By  section  2864,  the 
tax  list  is  made  a  lien  on  all  the  real  estate 
of  a  taxpayer  within  the  county  from  and 
after  June  1st  In  every  year,  and,  in  addi- 
tion to  the  remedies  by  summary  process, 
provides,  in  certain  cases,  for  a  foreclosure 
6t  the  lien  by  action  (Revisal,  fi  2866);  but, 
as  heretofore  stated,  there  is  no  such  provision 
as  to  personal  property,  and  the  only  remedy 
expressly  given  is  that  by  seizure  and  sale, 
and,  in  the  absence  of  some  exceptional  con- 
ditions rendering  such  remedies  inadequate 
and  unavailing,  an  executive  officer,  holding 
the  tax  list  and  charged  with  the  duty  of 
collection,  is  confined  to  this.  A  tax  list 
here  is  in  the  nature  of  an  execution,  and 
until  levy  made  an  officer  may  not  resort  to 
process  of  claim  and  delivery  in  enforcement 
of  his  claim.  34  Cyc.  p.  1392,  citing  Mul- 
helsen  v.  Lane,  82  III.  117.  There  were  no 
exceptional  circumstances  present  in  this 
case  justifying  a  departure  from  the  ordinary 
methods,  the  principal  defendants  being  in 
full  and  undisputed  possession  of  the  prop- 
erty as  owners;  and  we  would  feel  con- 
strained to  dismiss  the  action  but  for  the 
fact  that  judgment  by  default,  and  without 
exception,  has  been  entered,  establishing 
plaintiff's  ownership,  and  the  mortgagee  hav- 
ing intervened,  the  parties  treating  the  pro- 
ceedings as  a  proper  levy,  have  submitted 
the  question  of  the  superiority  of  their 
claims  on  the  facts  heretofore  stated. 

[8]  It  was  chiefly  urged  for  the  mortgagee 
that  the  plaintiff  had  lost  his  rights  as  col- 
lecting officer,  because  he  had  accounted  to 
the  corporation  for  the  taxes  claimed;  but 
authority  with  us  is  against  defendants'  po- 
sition. Jones  V.  Arrington,  94  N.  C.  541.  In 
that  case  it  was  held,  in  effect,  that,  when 
a  sheriff  or  collecting  officer  had  advanced 
the  amount  of  taxes  in  settlement  with  the 


county,  this  would  not  constitute  a  pajment, 
and  that  the  remedies  provided  by  the  law 
for  the  enforcement  of  collections  would  still 
exist  To  the  extent,  then,  that  the  plaintiff 
retained  the  statutory  powers  conferred  for 
this  purpose,  his  claim  must  be  upheld.  As 
we  have  seen,  he  had  all  the  rights  and  pow- 
ers in  collecting  corporation  taxes  conferred 
by  the  general  law  on  sheriffs. 

[4]  By  chapter  72,  §  ^869,  "the  sheriff,  and 
in  case  of  his  death,  the  sureties  on  his  tax 
bond,  is  allowed  one  year  and  no  longer  from 
the  day  prescribed  for  his  settlement  and 
payment  of  taxes,  within  which  to  finish  the 
collection  of  all  taxes."  As  to  the  taxes  for 
1909,  the  time  allowed  by  this  section  had 
expired,  and,  plaintiff  having  no  further 
right  to  enforce  collection  by  levy  as  to  this, 
his  demand  must  fall. 

[6]  As  to  the  taxes  due  for  1910,  to  wit, 
the  sum  of  $41.94,  the  right  of  collection 
coming  within  the  provisions  of  the  statute, 
the  claim,  to  that  extent,  must  be  sustained, 
and  judgment  will  be  entered  for  that  amount 
and  costs. 

Judgment  modified. . 


(158  N.  c.  1«1) 
BOPBB  LUMBER  CO.  v.  RICHMOND  CES- 
DAR  WORKS  et  aL 

(Supreme  Court  of  North  Carolina.     Feb.  28, 

1912.) 

1.  iWJUNonow    (f   46*)— Trespass— Defekd- 
ANT*s  Solvency— Materiality. 

Under  Bevisal  1905,  |  807,  which  obviates 
necessity  for  pleading  defendant's  insolvency 
in  an  action  to  enjoin  a  continaous  trespass  or 
a  destruction  of  timber  trees,  a  complaint, 
which  alleges  both  kinds  of  trespass  and  un- 
authorized appropriation  of  part  of  plaintifiPs 
land  for  operation  of  a  steam  railroad,  is  snflS- 
cient  without  allegation  of  defendant's  insol- 
vency. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  98-106;  Dec  Dig.  §  46.*] 

2.  Baseicentb    <|    12*)  —  Grants  —  Sttfti- 

CIENCY. 

A  letter  from  a  landowner,  stating  that  if 
the  addressee  should  desire  to  remove  timber 
cat  on  the  landowner's  land  he  would  not  be 
unwilling  to  give  permission,  is  insufficient  to 
entitle  the  addressee  to  construct  a  steam 
railroad  over  the  land. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  S|  35-41;    Dec  Dig.  fi  12.*] 

3.  Easements    <|  44*)— Creation— Extent— 
constrxtction  of  juogment. 

An  order,  in  a  suit  where  both  parties 
claimed  title  to  a  particular  tract,  that  each 
might  remove  such  timber  as  had  aJready  been 
cut,  did  not  grant  a  right  of  way  across  the 
other's  land  for  a  steam  railroad. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  §S  98-100;    Dec  Dig.  |  44.*] 

4.  Easements    (fi  44*)— Creation— Extent- 
Decree— Construction— *  *Cartino." 

A  decree  in  partition  in  1817,  when  steam 
railroads  were  unknown,  giving  each  tenant 
the  right  of  "carting"  timber  across  the  oth- 
er's land,  does  not  authorize  a  present  owner 
of  a  tract  of  the  land  to  construct  a  steam  rail- 
road over  an  adjoining  tract,  especially  since 
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the  privilege  was  not  incorporated  in  convey- 
ances subsequent  to  the  decree  under  which 
the  parties  claimed. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  H  9&-100;   Dec.  Dig.  S  44.* 

For  other  definitions,  see  Words  and  Phras- 
es,  vol.  1,  p.  984.] 

6.  Easements  (|  61^)— Wats  bt  Nsoessitt^ 
Pleadinq. 

In  pleading  a  way  by  necessity,  the  facts 
on  which  it  is  based  must  be  specially  pleaded. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Dec  Dig.   S  61.*] 

6.  Easements  (|  18*)— Way  by  Necessity. 

Under  grants  without  reservation  of  a 
way,  way  of  necessity  passes  as  an  incident 
to  the  grant 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  §§  6<WK;   Dec.  Dig.  |  IS.*] 

7.  Easements  (§  18*)— •'Way  by  Necessity.*' 

A  "way  by  necessity'*  arises  only  be- 
tween grantor  and  grantee;  none  arising 
where  there  is  no  privity  of  title. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  §§  60-65;   Dec.  Dig.  §  IS.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  8,  pp.  7418,  7419.] 

8.  Easements  (§  18*)— Way  by  Necessity- 
Requisites. 

An  owner  of  timber  is  not  entitled  to  an 
easement  for  its  removal  as  a  way  b^  neces- 
sity on  the  ground  of  mere  inconvenience  in 
adopting  any  other  possible  way,  and  a  plea 
of  such  way  is  insufficient  where  it  fails  to 
show  no  other  possible  way. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  §fi  6(X-W;   Dec.  Dig.  §  18.*] 

9.  Private  Roads  (|  2*)— Removal  of  Tim- 
ber—Acquisition OF  Right  of  Way  — 
Method. 

Except  as  to  ways  by  necessity,  the  right 
to  establish  cartways,  tramways,  etc.,  over  the 
lands  of  another  for  the  removal  of  timber, 
depends  upon  a  purchase  or  acquisition  under 
Revisal  1^,  |  2686. 

[Ed.  Note.— For  other  cases,  see  Private 
Roads,  Dec  Dig.  |  2.^] 

Appeal  from  Superior  Court,  Camden 
County;  O.  H.  Allen,  Judge. 

Actions  by  the  Roper  Lumber  Comx)any 
against  the  Richmond  Cedar  Works  and  oth- 
ers were  consolidated.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed 
and  remanded. 

Angus  D.  MacLean,  and  W.  M.  Bond,  for 
appellant  Aycock  &  Winston  and  Starke, 
Tenable  &  Starke,  for  appellees. 

BROWN,  J.  It  is  admitted  for  the  pur- 
poses of  this  appeal  that  the  plaintiff  is  the 
owner  of  lots  2,  3,  and  12,  and  the  defendant 
of  Nos.  7  and  8,  in  the  division  of  the  lands 
known  as  the  New  Lebanon  estate,  and  it  al- 
so appears  that  defendant  has  purchased  an 
interest  in  lots  1  and  4  of  said  division.  It 
also  appears  that  the  defendant  claimed  the 
Allen  swamp,  lying  south  of  the  New  Leba- 
non lands,  In  which  defendant  had  cut  cer- 
tain timber  before  the  beginning  of  this  suit. 
Neither  the  Osdar  Works  Corporation,  or  its 
codefendant  and  subsidiary,  the  Dismal 
Swamp  Railroad  Company,  are  common  car- 


riers, and  they  do  not  assert  any  right  of 
eminent  domain.  All  of  the  evidence  shows, 
plaintiff's  affidavits  being  uncontradicted  in 
this  respect,  that  defendants  were  construct- 
ing and  operating  railroads  and  carrying 
away  timber  over  plaintiff's  land,  occupying 
the  camps  thereon,  and  cutting  out  trees  and 
undergrowth  along  the  roadways. 

The  defendant  contends  that  the  injunc- 
tion was  properly  dissolvM  for  five  reasons : 

[1]  1.  Because  the  complaint  fails  to  al- 
lege the  insolvency  of  the  defendant. 

We  disagree  with  counsel  that  plaintiff's 
allegations  do  not  bring  its  case  within  the 
spirit  of  section  807  of  the  Revisal.  That 
act  distinctly  relieves  the  plaintiff  in  an  ac- 
tion to  enjoin  a  trespass  upon  land  from  al- 
leging insolvency  **when  tiie  trespass  com- 
plained of  is  continuous  in  its  nature,  or  is 
the  cutting  or  destruction  of  timber  trees." 
Lumber  Co.  v.  Cedar  Co.,  142  N.  C.  418,  65 
S.  E.  806.  The  complaint  in  this  case  al- 
leges both  species  of  trespass,  and  an  appro- 
priation of  a  part  of  plaintiff's  property, 
without  authority,  for  the  purpose  of  operat- 
ing a  steam  railroad  over  it.  Such  tres- 
passes as  those  alleged  would  have  been  en- 
joined at  common  law  without  the  aid  of 
the  statute.  Cause  v.  Perkins,  56  N.  C.  181, 
69  Am.  Dec.  728;  Tlse  v.  Whitaker,  144  N. 
C.  511,  57  S.  E.  210.  Even  a  railway  cor- 
poration, a  common  carrier,  possessing  the 
power  of  eminent  domain,  may  be  enjoined 
from  an  extension  of  its  track  unauthorized 
by  its  charter.  The  right  to  enjoin  in  such 
cases  does  not  depend  upon  the  insolvency 
of  the  corporation,  but  the  remedy  is  given 
because  of  the  extraordinary  character  of 
the  act  sought  to  be  enjoined.  1  High  on 
rnjunctions,  fi  509;  People  v.  Railroad  Co., 
45  Barb.  <N.  Y.)  63.  It  would  be  a  most  ex- 
traordinary destruction  of  the  rights  of  prop- 
erty if  a  private  corporation,  possessing  no 
power  of  eminent  domain,  could  seize  the 
lands  of  another,  to  which  it  had  no  sem- 
blance of  title,  and  appropriate  them  to  its 
own  use,  simply  because  it  was  able  to  re- 
spond in  damages.  .  This  contention  of  the 
defendant  is,  in  our  opinion,  without  sup- 
port in  reason  or  authority. 

[2]  2.  Because  the  defendant  had  the  per- 
mission of  the  plaintiff  to  remove  its  timber 
from  the  Allen  swamp,  and  this  permission 
carries  with  it  the  power  to  remove  it  by  the 
usual  and  ordinary  methods. 

The  only  foundation  for  this  claim  is  a  let- 
ter from  C.  I.  Millard,  written  to  W.  J.  Par- 
rish,  general  manager  of  defendant  in  refer- 
ence to  the  litigation  concerning  Allen  swamp 
(no  part  of  the  New  Lebanon  lands),  in  which 
this  expression  is  used:  "Should  there  be 
any  desire  on  your  part  to  remove  the  timber 
which  you  have  cut,  you  will  not  find  us  un- 
willing to  give  our  permission."  We  are 
cited  to  no  authority  by  defendant  tending 
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to  support  this  oontentloii.  Assuming  that 
the  letter  was  authorized  by  plaintiff,  Its 
language  Is  too  Indefinite  to  convey  any  right 
on  estate  In  lands,  much  less  a  right  of  way 
for  a  railroad  across  plalntifTs  New  Lebanon 
lands,  or  even  to  be  effective  by  way  of  an 
estoppel. 

[3]  3.  The  defendant  rests  its  third  claim 
upon  an  order  at  spring  term,  1911,  made 
by  Ward,  Judge,  In  a  suit  in  the  superior 
court  of  Gates  county,  wherein  this  defend- 
ant was  plaintiff,  and  this  plaintiff  was  de- 
fendant. In  which  Is  this  paragraph:  "It  Is 
further  ordered  and  adjudged  that  each  par- 
ty shall  have  the  right  to  remove  such  tim- 
ber as  It  has  already  cut  on  said  land." 

It  is  admitted  that  the  suit  In  which  this 
order  was  made  concerned  the  Allen  swamp 
only,  and  had  no  connection  with  the  New 
Lebanon  lands.  The  record  In  that  case 
shows  that  both  parties  claimed  title  to  the 
Allen  swamp  and  had  cut  timber  In  It  at  the 
time  the  order  was  made.  While  the  learned 
counsel  for  defendant  In  their  brief  profess 
to  rely  on  this  order  "above  and  beyond  all 
other  contentions,"  they  cite  no  authority 
and  give  no  substantial  reason  why  such  or- 
der can  reasonably  be  construed  to  include 
the  grant  of  a  right  of  way  across  lands  not 
connected  In  any  way  with  the  subject  of 
litigation.  Both  parties  had  cut  timber  In 
the  Allen  swamp,  the  title  to  which  was  In 
litigation,  and  the  order  was  Intended  to  give 
to  each  party  the  right  to  remove  such  tim- 
ber as  It  had  already  cut  from  the  swamp, 
and  does  not  purport  to  go  beyond  that.  The 
order  does  not  undertake  to  provide  any 
means  of  transportation  for  the  timber  after 
It  is  removed  from  the  confines  of  the  swamp. 

[4]  4.  It  Is  again  contended  that  the  par- 
tition proceedings  of  the  New  Lebanon  es- 
tate gives  defendant  authority  by  virtue  of 
its  ownership  of  lots  7  and  8  to  construct 
and  operate  Its  railroad  across  plaintiff's 
lots  2,  3,  and  12. 

The  facts  are  that  In  the  year  1817  the 
New  Lebanon  estate,  a  large  tract  of  land 
In  Camden  county,  was  partitioned  among 
the  several  tenants  In  common.  The  Cross 
Canal  runs  through  this  land  eastwardly  and 
Is  tributary  to  the  Dismal  Swamp  CanaL  It 
was  used  to  float  Juniper  logs  down  to  the 
Dismal  Swamp  Canal,  a  navigable  water- 
way, and  in  order  that  this  use  of  the  Cross 
Canal  might  be  preserved,  it  was  provided 
In  the  division  that  "it  will  be  a  conveniency 
In  carting  to  the  Cross  Canal,  or  Crooked 
Ditch,  for  one  proprietor  to  cross  the  land 
of  another;  therefore  every  proprietor  is  to 
have  the  free  privilege  of  carting  across  an- 
other proprietor's  share,  but  not  to  have 
any  privilege  to  cut  any  timber  except  for 
the  making  or  repair  of  the  road."  This 
provision  was  not  incorporated  nor  the  priv- 
ilege specially  reserved  or  granted  In  any  of 
the  subsequent  conveyances  under  which  ei- 
ther party  derives  Its  title  in  severalty  to 


parts  or  shares  of  said  land.  It  is  contend- 
ed by  defendant  that  the  word  "carting^  was 
used  by  the  commissioners  who  made  parti- 
tion of  the  New  Lebanon  estate  In  a  broad  or 
generic  sense  and  comprehended  any  method 
of  carrying  off  timber  which  might  tiiereaf ter 
be  generally  adopted.  In  1817  steam  rail- 
roads were  unknown,  and  we  cannot  suppose 
that  transporting  timber  by  such  instru- 
mentality could  have  been  in  contemplation 
of  the  commissioners  who  divided  the  lands. 
Even  in  this  day  and  generation  a  grant  of 
a  cartway  would  hardly  be  construed  to  In- 
clude a  right  of  way  for  a  railroad.  The  use 
of  a  cartway  may  be  general  and  enjoyed  by 
a  neighborhood,  while  that  of  a  railroad  Is 
of  necessity  exclusive  and  confiined  to  the 
proprietor  operating  it  We  think  that  an 
examination  of  the  map  and  of  the  division 
itself  clears  up  any  doubt  as  to  the  meaning 
and  purpose  of  the  commissioners.  They 
evidently  intended  that  the  proprietors,  who 
theretofore  owned  the  land  in  common, 
should  thereafter  have  the  same  access  to 
the  Cross  Canal  or  Crooked  Ditch  as  they 
before  enjoyed,  and  the  right  to  use  It  was 
thereby  made  appurtenant  to  each  tract  in- 
stead of  in  gross.  As  is  well  said  In  the 
plaintUTs  brief:  "If  In  place  of  the  Cross 
Canal  there  had  been  a  public  road  running 
through  the  land,  with  the  right  reserved  to 
each  proprietor,  In  severalty,  to  cross  the 
land  of  another,  'as  a  conveniency  In  cart- 
ing,' to  the  public  road,  no  different  principle 
would  be  Invoked,  and  yet  It  is  difficult  to 
imagine  that  this  would  confer  the  right  of 
building  a  private  railroad  and  operating 
log  trains  thereon  in  order  to  cart  timber 
from  Gates  county  to  Virginia,  in  a  direc- 
tion and  manner  opposed  to  use  of  the  pub- 
lic road  altogether." 

[5-8]  6.  The  last  reliance  of  the  defendant 
is  upon  a  "way  by  necessity.** 

We  think  the  defendant  could  not  avail  it- 
self of  any  such  plea  without  setting  it  up 
in  an  answer  and  setting  out  the  necessary 
facts.  To  plead  a  way  by  necessity  In  gen- 
eral terms  will  not  suffice.  Bullard  v.  Har- 
rison, 4  M.  &  Sel.  387.  But  we  will  consider 
it  as  fully  and  sufficiently  pleaded  and  under- 
take to  show  that  the  defendant  cannot  Jus- 
tify under  it.  What  constitutes  a  "way  by 
necessity"  is  not  very  clearly  defined  or 
agreed  upon  by  the  early  sages  of  the  law. 
Sergeant  Williams  was  of  opinion  that  there 
is  no  such  thing  as  a  right  of  way  by  ne- 
cessity exc^t  when  it  is  pleaded  by  way  of 
prescription  or  grant.  Pomfret  v.  Ricroft,  1 
Saund.  323,  note  6.  Chancellor  Kent  agrees 
with  Sergeant  Williams,  and  says  "that  U 
places  the  doctrine  upon  a  reasonable  foun- 
dation, and  one  consistent  with  the  general 
principles  of  the  law."  8  Kent,  Com.  341. 
This  learned  Judge  and  commentator  says: 
"A  right  of  way  may  arise  from  necessity 
in  several  respects.  Thus,  If  a  man  sells 
land  to  another  which  Is  wholly  surrounded 
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by  his  own  land.  In  this  case  the  purchaser 
is  entitled  to  a  right  of  way  over  the  other's 
ground  to  arrive  at  his  own  land.  The  way 
Is  a  necessary  incident  to  the  grant,  and 
without  which  the  grant  would  be  useless." 
3  Kent,  Com.  <13th  Ed.)  p.  421.  What  is 
meant  by  the  term  "way  by  necessity'*  is  laid 
down  by  Woolrych  as  follows:  "All  the  au- 
thorities support  the  doctrine  that,  in  the 
case  of  a  grant  of  land  without  a  reservation 
of  any  way,  a  way  of  necessity  will  pass  as 
Incident  to  the  grant."  Treatise  on  Ways, 
p.  21.  This  way  of  necessity  as  known  to 
the  common  law  arises  only  by  implication 
in  ftivor  of  grantees.  Since  the  way  is 
founded  on  a  grant,  Ijt  can  arise  only  be- 
tween grantor  and  grantee.  No  way  of  ne- 
cessity can  be  presumed  or  acquired  over 
the  land  of  a  stranger.  It  does  not  arise 
where  there  is  no  privity  of  title.  Trump 
T.  McDonnell,  120  Ala.  200,  24  South.  353. 
Without  privity  of  estate  and  unity  of  own- 
ership there  will  be  no  way  of  necessity. 
Bills  V.  Blue  Mount  Ass*n,  69  N.  H.  385,  41 
Atl.  856,  42  L.  R.  A  570;  Powers  v.  Heffer- 
man  (111.)  122  Am.  St  Rep.  210,  note  G, 
where  the  authorities  are  collected;  Cooper 
V.  Maupin,  6  Mo.  624,  85  Am.  Dec.  464,  and 
notes ;  Woolridge  v.  Coughlin,  46  W.  Va.  345, 
33  S.  BL  233. 

There  is  nothing  In  the  record  to  show 
that  there  is  any  privity  of  estate  between 
the  plaintiff  and  defendant  in  respect  to  the 
Allen  swamp  or  any  other  land  from  which 
defendant  is  removing  the  timber.  Bven  if 
that  were  so,  there  is  nothing  to  show  that 
defendant  has  no  other  possible  way  to  re- 
move the  timber.  E2ven  where  there  is  a 
grant  from  which  the  law  may  possibly  im- 
ply a  way  of  necessity,  a  mere  inconven- 
ience is  not  enough  to  justify  it  It  is  ne- 
cessity not  inconvenience  that  gives  the  way. 
Pettlngill  V.  Porter,  8  Allen  (Mass.)  1,  63 
Am.  Dec.  676;  Powers  v.  H^erman  (111.) 
122  Am.  St  Rep.  211,  note  D.  So  far  as  we 
can  see,  the  case  cited  by  defendant  in  sup* 
port  of  this  contention  (Lumber  Co.  v.  Uines 
Bros.,  127  N.  C.  130,  37  S.  E.  152)  has  no 
bearing  upon  this  question,  as  it  was  a  con- 
troversy over  the  location  of  an  unlocated 
floating  right  of  way  granted  to  plaintiff. 
The  doctrine  of  a  way  by  necessity  does  not 
appear  to  be  discussed  in  the  opinion. 

[8]  The  right  to  establish  cartways,  tram- 
ways, etc,  over  the  lands  of  another,  when 
no  such  right  arises  by  implication  of  law, 
as  herein  pointed  out  is  In  North  (Carolina 
regulated  by  statute,  and  one  who  desires 
to  cross  the  land  of  another  for  the  purpose 
of  removing  his  timber,  or  for  other  pur- 
poses, must  follow  the  statute  or  else  pur- 
chase the  right  Revisal,  §  2686.  The  Gen- 
eral Assembly  has  attempted  to  clothe  pri- 
vate lumber  railways  with  the  power  of  emi- 
nent domain  and  the  right  to  condemn  pr<^ 
erty  for  a  very  limited  period,  impelled  to 


do  80  by  the  immense  growth  of  the  timber 
industry  and  the  consequent  necessity  for 
the  operation  of  steam  railways  in  such  en- 
terprises. But  the  court  has  held  such  legis- 
lation beyond  the  power  of  the  General  As- 
sembly, upon  the  principle  that  private  prop- 
erty can  only  be  taken  for  a  public  use,  and 
not  for  private  gain.  Ck)zard  v.  Hardwood 
Go.,  139  N.  C.  296,  51  S.  E.  937,  1  Lu  R.  A. 
(N.  S.)  969,  111  Am.  St  Rep.  779.  in  con- 
cluding the  opinion  of  the  court  in  that  case, 
Mr.  Justice  Ck)nner  uses  the  following  ex- 
pressive language:  *' While,  as  found  by  his 
honor,  it  is  reasonable  and  even  necessary 
to  the  successful  operation  of  defendant's 
enterprise  that  they  carry  their  timber  over 
the  plaintiff's  land  to  reach  the  markets,  and 
while  there  may  be  no  injustice  to  him  in 
permitting  them  to  do  so,  and  while  his  op- 
position may  be  either  sentimental  or  selfish, 
yet  the  courts  may  not  violate  or  weaken  a 
fundamental  principle  upon  the  strict  ob- 
servance and  enforcement  of  which  the  se- 
curity of  all  private  property,  so  necessary 
to  the  safety  of  the  citizen.  Is  dependent 
The  guaranties  upon  which  the  security  of 
private  property  is  dependent  are  closely  al- 
lied, and  always  associated  with  those  secur- 
ing life  and  liberty.  Where  one  is  invaded, 
the  security  of  the  other  is  weakened." 

We  are  of  opinion,  upon  a  review  of  the 
record,  that  the  defendants  have  shown  no 
semblance  of  right  to  operate  their  railroad 
over  plaintilTs  land,  or  to  cut  and  remove 
timber  therefrom,  and  that  plaintiff  is  en- 
titled to  an  injunction  as  prayed.  The  cause 
is  remanded  to  the  superior  court  of  Camden 
county,  with  directions  to  the  Judge  resident 
or  the  judge  riding  the  district  to  issue  the 
injunction  until  the  final  hearing,  as  prayed 
upon  the  plaintiff  giving  the  undertaking  re- 
quired by  law. 

Reversed. 


(168  N.  C.  191) 

SCJHGOL  COM'RS  OP  CITT  OP  CHAR- 
LOTTE V.  BOARD  OF  ALDERMEN  OF 
CITY  OP  CHARLOTTE  et  aL 

(Supreme  Court  of  North  Carolina.    Feb.  28, 

1912.) 

1.  Mandamus  (§  72*)— Bnforcembnt  of  Bx- 
EBciSE  of  Discbetionaby  Poweb. 

Mandamus  does  not  lie  to  enforce  the  ex- 
ercise of  discretionary  power  in  any  specific 
way. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  §  134;  Dec.  Dig.  |  72.«] 

2.  Statutes  (|  181*)— Constbuction— liBQ- 
iSLATivB  Intent. 

The  object  of  the  construction  of  a  statute 
is  to  ascertain  the  meaning  of  the  Legislature 
as  contained  in  the  statute,  and  the  court  must 
resort  primarily  to  the  language  itself;  and 
where  the  statute  is  free  from  ambiguity  the 
court  must  give  effect  to  it  as  written. 

[Ed.   Note.— For   other  cases,   see   Statutes, 
Cent.  Dig.  §  259;    Dec.  Dig.  |  181.*] 


•For  otli«r  eases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  Jb  Am.  Dig.  Kej  No.  Series  4  Rep'r  Indezei 


906 


78  SOUTHEASTERN  REPORTER 


(N.O. 


3.  Schools  and  School  Districts  (§  110*)— 
School  Funds— Rights  of  Commissioners. 

Charlotte  City  Charter  of  1907  (Priv. 
Laws  1007,  c.  342),  providing  for  a  system 
of  public  schools  under  the  control  of  the 
board  of  school  commissioners,  who  are  in- 
trusted with  the  exclusive  control  of  the 
schools  with  power  to  purchase  sites  and  pro- 
vide necessary  buildings,  and  requiring  the 
board  of  aldermen  to  provide  for  the  expenses 
incurred  by  the  school  commissioners,  gives  to 
the  school  commissioners  exclusive  control  of 
the  public  schools  with  power  to  purchase 
sites;  and  the  board  of  aldermen,  though  un- 
der the  charter  they  have  general  control  of 
the  city  finances  and  property,  may  not  control 
the  action  of  the  commissioners,  and  funds 
arising  from  a  sale  of  school  bonds,  issued  by 
the  city  under  Priv.  Laws  1911,  c.  317,  must 
be  turned  over  to  the  treasurer  of  the  com- 
missioners. 

gCd.  Note. — For  other  cases,  see  Schools  and 
ool  Districts,  Cent  Dig.  U  261-2t>4;    Dec. 

Dig.  §  no.*] 

4.  Statutes    (§  207*)— Construction— Gen- 
eral Intent. 

Where  a  general  intent  is  expressed  in  a 
statute  which  also  expresses  a  particular  in- 
tent incompatible  with  the  general  intent,  the 
particular  intent  must  be  considered  in  the  na- 
ture of  an  exception. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  284;    Dec  Dig.  §  207.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Lyon,  Judge. 

Mandamus  by  the  School  Commissioners 
of  the  City  of  Charlotte  against  the  Board 
of  Aldermen  and  Treasurer  of  the  City  of 
Charlotte  to  compel  the  turning  over  to  the 
treasurer  of  the  school  board  proceeds  of 
the  sale  of  school  bonds.  From  a  judg- 
ment awarding  the  writ,  defendants  appeal. 
Affirmed. 

Civil  action,  instituted  by  the  school  com- 
missioners of  the  city  of  Charlotte  to  com- 
pel the  board  of  aldermen  and  treasurer  of 
said  dty  to  turn  over  to  treasurer  of  the 
school  board  the  proceeds  arising  from  the 
sale  of  certain  schools  bonds,  Issued  by  the 
city  of  Charlotte,  under  and  by  virtue  of 
chapter  317,  Priv.  Laws  1911,  heard  before 
his  honor  Judge  C.  C.  Lyon,  at  January 
term,  1912,  superior  court,  Mecklenburg  coun- 
ty. On  the  hearing,  judigment  was  render- 
ed In  manner  and  form  as  follows:  '*This 
cause  coming  on  to  be  heard  pursuant  to  the 
summons  issued  therein,  and  the  court  hav- 
ing heard  and  considered  the  pleadings  in 
the  cause  and  argument  of  counsel:  Now, 
therefore,  upon  motion  of  Burwell  &  Cansler 
and  Tillett  &  Guthrie,  attorneys  for  the 
plaintiff.  It  is  adjudged  that  the  plalntifi: 
is  entitled  to  have  the  proceeds  of  the  school 
bonds  referred  to  In  the  pleadings  paid  over 
to  Its  treasurer  as  soon  as  the  said  treasur- 
er shall  give  bond  in  proper  form  and  in-  the 
amount  required  by  the  statute;  and  the  said 
defendants  and  each  of  them  are  hereby 
commanded  to  turn  over  and  deliver  to  the 
treasurer  of  the  plaintiff  all  of  the  proceeds 
of  the  said  school  bonds  now  under  their 


custody  and  control  as  soon  as  the  treasur- 
er of  the  plaintiff  shall  give  a  bond  approved 
by  the  plaintiff.  It  Is  further  adjudged 
that  the  plaintiff  recover  the  costs  of  thLs 
action,  to  be  taxed  by  the  clerk  of  this  court. 
Heard,  considered,  and  decided  upon  this 
24th  day  of  January,  1912.  C.  C  Lyon,  Judge 
Presiding."  Defendants  having  duly  except- 
ed, appealed  to  Supreme  Court 

Chase  Brenizer,  for  appellants.  Burwell  dc 
Cansler  and  Tlllett  &  Guthrie,  for  app^lees. 

HOKE,  J.  Chapter.  317,  Private  Laws 
1911,  conferred  upon  the  board  of  aldermen 
of  the  dty  of  Charlotte  the  power,  on  ap- 
proval of  the  populai^  vote,  to  issue  bonds 
for  various  purposes,  not  to  exceed  in  the 
aggregate  the  sum  of  $1,065,000,  and  specified 
that  a  portion  of  these  bonds,  not  to  ex- 
ceed in  amount  the  sum  of  $100,000,  should 
be  known  as  "school  bonds,"  and  to  be  used 
for  the  purpose  of  purchasing  lands  for 
schools  and  of  building  schoolhouses  for 
the  graded  schools  of  the  city.  The  act  also 
providing  ''that  moneys  arising  from  the 
sale  of  the  bonds"  should  be  used  for  no 
other  purpose  than  that  for  which  they  were 
authorized  to  be  Issued.  In  taking  the 
sense  of  the  qualified  voters,  the  different 
purposes  were  to  be  submitted  as  separate 
propositions,  and  the  votes  taken  in  five  dif- 
ferent ballot  boxes,  and,  in  reference  to  the 
effect  of  the  election,  the  act  in  question 
further  provides:  "If  a  majority  of  such 
qualified  voters  shall  vote  'Issue'  on  any  one 
or  more  of  the  five  propositions  submitted 
for  issuing  bonds  tor  the  purposes  afore- 
said,  then  It  shall  be  deemed  and  held  that 
the  proposition  receiving  ^a  majority  of  such 
votes  is  favored  and  approved  by  a  majority 
of  the  qualified  voters  of  the  city  of  Char- 
lotte, and  the  board  of  aldermen  shall  cause 
bonds  to  be  prepared  and  Issued  for  tne 
purposes  so  approved  of  by  a  majority  of 
qualified  voters  of  the  city,  and  levy  a  tax 
in  accordance  with  the  provisions  of  this 
act"  The  measure  having  been  approved  by 
the  popular  vote,  the  bonds  in  question  were 
Issued  and  sold,  and  the  proceeds  are  now 
held  by  defendants,  subject  to  the  provisions 
of  the  law  and  the  Judgment  of  the  court 
on  the  questions  presented. 

[1]  It  further  appears  that  the  plaintiffs, 
the  school  board  of  the  city  of  Charlotte,  hav- 
ing made  selection  of  certain  sites  for  school 
purposes,  have  made  demand  on  defendants 
that  the  fund  In  question  be  turned  over  to 
their  treasurer,  and  defendant  the  board  of 
aldermen,  professing  a  willingness  to  turn 
over  $80,000  of  said  fund,  the  amount  ap- 
portioned for  four  of  the  school  sites,  has 
refused  to  turn  over  the  remaining  $20,000, 
the  amount  apportioned  for  the  public  school 
of  North  Charlotte,  contending  that  the  site 
selected  for  school  purposes  in  that  section 
of  the  city  is  not  a  suitable  or  proper  one, 
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and  that,  under  the  charter  of  the  city  of 
Charlotte  and  other  acts  relevant  to  the  in- 
quiry, and  by  reason  of  the  powers  confer- 
red in  said  acts  on  the  board  of  aldermen  of 
the  city,  said  body  must  of  necessity  have  a 
discretionary  supervision  of  these  matters 
and  the  ultimate  power  of  determining 
whether  the  moneys  in  question  shall  or  shall 
not  be  ezi)ended  in  the  purchase  of  the  site 
selected.  If  defendants  are  correct  in  their 
position  that  they  are  possessed  of  discre- 
tionary power  in  the  premises,  the  present 
action  must  fail ;  for  it  is  familiar  doctrine 
that  mandamus  does  not  lie  to  enforce  the 
exercise  of  discretionary  power  in  any  given 
or  specified  way.  Board  of  Education  v. 
Board  of  Commissioners,  150  N.  C.  116,  63 
S.  E.  724;  Barnes  v.  Commissioners,  135  N. 
C.  27,  47  S.  E.  737;  Ewbanks  v.  Turner,  134 
N.  O.  77,  46  S.  B.  508.  Coming,  then,  to 
this,  the  principal  question  presented,  the 
revised  cliarter  of  the  city  of  Charlotte,  en- 
acted by  the  General  Assembly  in  1907  (Prlv. 
IJaws  1907,  c.  342),  in  reference  to  the  pub- 
lic school  system  of  the  city  and  on  mat- 
ters more  directly  relevant  to  the  inquiry, 
makes  provision  as  follows: 

''Sec.  193.  That  there  shall  be  maintained 
in  the  city  of  Charlotte  a  system  of  public 
schools  to  be  kept  open  not  less  than  nine 
months  in  each  year,  without  charge,  for  the 
education  of  the  children  of  the  said  city 
within  the  ages  of  six  and  twenty-one  years. 

''Sec  194.  That  said  system  of  public 
schools  shall  be  under  the  control  of  a  board 
of  school  commissioners  composed  of  seven- 
teen members,  who  shall  be  elected  biennially 
at  the  general  election  held  for  mayor  and 
other  city  officers,  and  shaU  hold  office  for 
two  years  and  until  their  successors  are 
duly  elected  and  qualified,  and  shall  serve 
without  compensation.  Any  vacancy  in  said 
board  of  school  commissioners  shall  be  filled 
by  an  election  held  by  said  board,  and  the 
person  so  elected  shall  hold  office  for  the  un- 
expired term. 

"Sec.  195.  Said  board  of  school  commis- 
sioners shall  be  a  body  corporate  and  politic 
under  the  name  of  The  School  Commission- 
ers of  the  City  of  Charlotte,'  with  all  rights 
and  powers  of  the  school  committees  of  the 
respective  townships  in  addition  to  the  pow- 
ers in  this  act  granted. 

"Sec  196.  That  the  mayor  of  the  city  of 
Charlotte  shall  be  ex  officio  chairman  of 
said  board  of  school  commissioners,  and 
shall  be  entitled  to  vote  in  any  of  the  meet- 
ings of  said  board  only  in  the  case  of  a  tie; 
and  In  all  meetings  of  said  board  a  majority 
of  the  membership  thereof  shall  constitute  a 
quorum  for  the  transaction  of  business. 

"Sec  197.  That  said  board  of  school  com- 
missioners shall  have  exclusive  control  of 
the  public  schools  of  the  city  of  Charlotte, 
and  shall  have  full  and  ample  powers  to  pur- 
chase sites,  to  provide  necessary  school  build- 
ings and  facilities,  to  appoint  examiners, 
employ  teachers  and  fix  Uieir  salaries,  pre- 


scribe courses  of  study  and  in  general  to  do 
everything  that  may  be  necessary  and  prop- 
er to  open  and  conduct  a  sufficient  number 
of  schools  to  meet  the  needs  of  the  scholas- 
tic population  of  the  city  of  Charlotte.  And 
it  shall  be  lawful  for  said  board  of  school 
commissioners,  in  its  discretion  to  receive 
into  the  public  schools  of  the  city  of  Char- 
lotte, upon  such  terms  as  they  may  think 
reasonable,  any  children  of  school  age  re* 
siding  beyond  the  limits  of  said  city." 

"Sec  201.  The  said  board  of  school  com- 
missioners shall  appoint  -a  treasurer  and 
prescribe  his  duties  and  compensation.  He 
shall  give  bond  for  the  faithful  performance 
.of  his  duties  in  such  sum  as  the  said  board 
may  prescribe,  which  bond  shall  not  be  less 
than  double  the  amount  which  may  reason- 
ably come  into  his  hands  at  any  one  time, 
and  with  sufficient  security  to  be  approved 
by  said  board. 

"Sec.  202.  It  shall  be  the  duty  of  the  board 
of  aldermen  of  the  city  of  Charlotte  to  pro- 
vide for  the  payment  to  said  treasurer  of 
all  moneys  collected  under  this  act;  and  it 
shall  be  the  duty  of  the  treasurer  of  Meck- 
lenbi^rg  county  to  pay  to  the  treasurer  of 
said  board  of  school  commissioners,  to  be 
used  in  carrying  out  the  objects  of  this  act, 
all  school  moneys  in  his  hands  from  time  to 
time  to  which  the  city  of  Charlotte  shall 
fairly  be  entitled." 

"Sec.  204.  That  the  board  of  aldermen 
shall  provide  for  all  expenses  arising  from 
permanent  repairs  and  improvements  made 
from  time  to  time  by  said  board  of  school 
conmiissioners  upon  any  of  the  buildings  and 
premises  in  use  for  school  purposes  within 
the  city  of  Charlotte.** 

"Sec  206.  That  the  board  of  aldermen  of 
the  city  of  Charlotte  shall  levy  an  annual 
tax  for  the  support  and  maintenance  of 
said  system  of  public  schools  in  the  city  of 
Charlotte,  which  annual  tax  shall  not  ex- 
ceed twenty  cents  on  the  hundred  dollars 
valuation  of  property  and  sixty  cents  on  the 
poU.** 

[2]  Considering  these  sections,  it  is  the 
well-recognized  principle  that  the  object  of 
all  interpretation  Is  to  ascertain  the  meaning 
of  the  Legislature  as  contained  in  the  stat- 
ute, and  to  this  end  resort  must  primarily 
be  had  to  the  language  of  the  act  itself. 
Where  the  statute  is  free  from  ambiguity, 
explicit  in  terms,  and  plain  of  meaning,  it  la 
the  duty  of  the  courts  to  give  effect  to  law 
as  it  is  written,  and  they  may  not  resort  to 
other  means  of  Interpretation.  The  position, 
as  applied  to  the  present  case,  is  very  well 
stated  in  Black  on  Interpretation  of  Laws, 
as  follows:  "The  object  of  all  interpretation 
and  construction  of  statutes  is  to  ascertain 
the  meaning  and  intention  of  the  Legisla- 
ture, to  the  end  that  the  same  may  be  en- 
forced. This  meaning  and  intention  must 
be  sought,  first  of  all.  In  the  language  of  the 
statute  itself.  For  it  must  be  presumed  that 
the  means  employed  by  the  Legislature  to 
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express  Its  will  are  adequate  to  the  purpose, 
and  do  express  that  will  correctly.  If  the 
language  of  the  sU^tute  Is  plain  and  free 
from  amblgultyi  and  expresses  a  single, 
definite,  and  sensible  meaning,  that  mean- 
ing Is  conclusively  presumed  to  be  the  mean- 
ing which  the  Le^lature  intended  to  con- 
vey. In  other  words,  the  statute  must  be 
Interpreted  literally.  Even  though  the  court 
should  be  convinced  that  some  other  mean- 
ing'was  Intended  by  the  lawmaking  power, 
and  even  though  the  literal  Interpretation 
should  defeat  the  very  purposes  of  the  enact- 
ment, still  the  explicit  declaration  of  the  Leg- 
islature ts  the  law,  and  the  courts  must  not 
depart  from  If' — and  numerous  decisions 
here  and  elsewhere  are  in  approval  of  the 
principle  as  stated.  Kearney  v.  Vann,  154 
N.  0.  311,  70  S.  B.  747 ;  In  re  Applicants  for 
license,  143  N.  C  1,  55  S.  E.  635,  10  L.  R. 
A.  (N.  S.)  288;  Commissioners  v.  Pkg.  Co., 
135  N.  C.  70,  47  S.  E.  4ll;  11  Ency.  U.  S. 
Supreme  Court  Rep.  p.  110;  Sedgwick,  Stat- 
utory Constructions,  p.  231.  In  Kearney's 
Case,  supra,  It' was  held:  "In  Interpreting  a 
statute,  the  intent  is  to  be  first  sought  In 
the  meaning  of  the  words  used,  and  when 
they  are  free  from  ambiguity  and  doubt,  and 
express  plainly,  clearly,  and  distinctly  the 
sense  of  the  framers  of  the  instruments,  no 
other  means  of  Interpretation  should  be  re- 
sorted to."  And  In  the  citation  to  Sedgwick, 
the  author  quotes  with  approval  from  United 
States  V.  Fisher,  2  Cranch,  399,  2  L.  Ed.  304, 
as  follows:  "When  a  law  is  plain  and  un- 
ambiguous, whether  it  be  expressed  In  gen- 
eral or  limited  terms,  the  Legislature  should 
be  Intended  to  mean  what  they  have  plain- 
ly expressed,  and  consequently  no  room  Is 
left  for  construction.'* 

[3]  This  charter  of  the  city  of  Charlotte, 
and  its  framers,  recognizing  the  prime  im- 
portance of  affording  education  to  its  people, 
have  provided  that  these  schools  shall  be 
kept  open  nine  months  In  each  year,  with- 
out charge,  for  the  children  of  the  city,  etc. 
For  the  control  and  management  of  the 
school  system,  a  board  of  commissioners 
Is  established,  to  be  elected  by  the  people  of 
the  city.  The  mayor,  while  chairman  ex 
officio,  is  not  allowed  to  vote,  except  in  case 
of  a  tie.  The  aldermen  are  required  to  pro- 
vide by  taxation  for  the  support  of  the 
schools  and  for  all  expenses  arising  from 
permanent  repairs  and  improvements  made, 
from  time  to  time,  by  said  board  of  com- 
missioners, and,  as  bearing  more  directly  on 
the  question,  section  197  of  the  charter  en- 
acts: "That  said  board  of  school  commis- 
sioners shall  have  exclusive  control  of  the 
public  schools  of  the  city  of  Charlotte,  and 
shall  have  full  and  ample  power  to  purchase 
sites,  to  provide  necessary  school  buildings 
and  facilities,  to  appoint  examiners,  employ 
teachers  and  fix  their  salaries,  prescribe 
courses  of  study,  and,  in  general,  to  do  any- 
thing that  may  be  necessary  and  proper  to 


open  and  conduct  a  suflScient  number  of 
schools  to  meet  the  needs  of  the  scholas- 
tic population  of  the  city  of  Charlotte." 
The  Legislature  could  not  have  selected  lan- 
guage more  explicit.  There  is  no  ambig- 
uity nor  room  for  construction,  and,  ap- 
plying the  principle,  we  are  constrained  to 
hold  that  in  giving  the  board  of  school  com- 
missioners "exclusive  control  of  the  pub- 
lic schools  of  the  city,"  and  conferring  upon 
them  "full  and  ample  power"  to  purchase 
sites,  etc.,  and  "do  everything  that  is  neces- 
sary and  proper  to  open  and  conduct"  these 
schools,  the  Legislature  Intended  what  this 
language  means,  and  that  the  board  of  alder- 
men are  without  discretion  in  the  matter. 
This,  in  our  opinion,  being  the  clear  import 
of  the  words  used  in  the  statute,  the  posi- 
tion is  not  affected  because,  in  other  por- 
tions of  the  charter,  general  powers  are  given 
to  the  board  of  aldermen,  looking  to  the 
control  and  well  ordering  of  the  city  and 
its  government,  more  particularly  section  48, 
which  provides  that  said  board  shall  have 
control  of  the  "finances  and  of  the  prop- 
erty, real  and  personal,  belonging  to  the 
city,"  and  confers  upon  said  board  power 
to  provide  for  the  city's  obligations  for  light- 
ing streets  and  constructing  sewers,  etc 

[4]  There  is  no  necessary  conflict  of  pow- 
ers presented  in  the  record,  and,  if  there 
were,  the  ordinary  and  accepted  rule  of  in- 
terpretations is  that,  when  a  "general  in- 
tent is  expressed  in  a  statute  and  the  act 
also  expresses  a  particular  intent  Incompatible 
with  the  former,  the  particular  intent  Is  to 
be  considered  in  the  nature  of  an  exception. 
1  Lewis,  Sutherland  on  Statutory  Constrac- 
Uon  (2d  Ed.)  §  268;  Rodgers  v.  U.  8.,  185 
U.  S.  83;  I  Stockett,  Adm'r,  v.  Bird,  18  Md. 
484;  Dahnke  v.  People,  168  111.  102,  48  N. 
E.  137,  39  L.  R.  A.  197.  Doubtless,  as  sug- 
gested by  defendants,  if  the  board  of  school 
commissioners  should  select  a  site  so  remote, 
or  enter  on  schemes  so  extravagant,  that  to 
carry  them  out  would  threaten  bankruptcy 
or  serious  embarrassment  to  the  city  in  its 
financial  and  business  life,  these  conditions 
would  be  relevant  as  tending  to  show  such 
manifest  abuse  of  discretion  on  the  part  of 
the  commissioners  as  would  render  their  ac- 
tion illegal;  but  these  considerations  would 
Involve  the  abuse  of  admitted  powers,  and 
in  no  way  affect  the  existence  of  the  powers 
themselves ;  this  being  the  question  present- 
ed here.  In  view  of  the  fact  admitted  that 
these  funds  have  been  devoted  exclusively, 
to  school  purposes,  and  of  the  comprehensive 
and  definite  power  expressly  conferred  by 
the  law  upon  plaintiff  board,  we  are  of  opin- 
ion, as  stated,  that  the  board  of  aldermen 
are  without  discretion  In  the  matter,  and 
the  Judgment  of  the  superior  court,  directing 
payment  to  plaintiffs,  should  be  affirmed. 
Battle  V.  Rocky  Mount,  156  N.  a  829,  72 
S.  E.  354. 

Affirmed. 

1 22  Sup.  CL  682.  tf  U  Bd.  818. 
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BENNETT  et  aL  t.  BOOTH. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  6,  1912.) 

(SyliahM  hy  the  Cowri.) 

"L  Waters  ard  Water  Coursbb   (|  165*)— 

Rbsbrvations— Easements. 

If  an  owner  of  land  erect  a  milldam  upon 
it  for  the  purpose  of  operating  a  gristmilL  and 
thereafter  convey  a  portion  of  tiie  land,  in- 
cluding a  part  of  the  millpond,  there  is  an  im- 
plied reservation  of  an  easement  upon  the  land 
granted,  as  appurtenant  to  the  gristmill. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {|  213,  216;  Dec 
Dig.  I  165.*] 

2.  Covenants  (|  100*)— Gxnsbal  Wabbantt 

—Breach. 

A  covenant  of  general  warranto  of  title 
is  not  broken  by  tiie  existence  of  such  an  ease- 
ment. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  §|  139-155;    Dec.  Dig.  |  100.*] 

8.  Judicial  Sales  <§  50*)— Bights  and  Lia- 
bilities OF  Purchaser. 

A  purchaser  of  land  at  a  judicial  sale  is 

privy  in  estate  with  him  who  own^d  it  at  the 

time  of  sale,  and  takes  the  land  subject  to  its 

burdens. 
[Ed,    Note.— For    other    cases,    see    Judicial 

Bales,  Cent  Dig.  H  90-94;   Dec  Dig.  {  50.*] 

4.  Easshents  ({  30*)— Abandonment. 

An  easement  appurtenant  to  land  is  not 
lost  by  failure  of  the '  owner  to  use  it  for  a 
period  less  than  ten  years. 

[B3d.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  ||  77-79;   Dec  Dig.  |  30.*] 

Appeal  from  Circuit  Court,  Barbour 
County. 

Bill  by  Arthur  F.  Bennett  and  another 
against  F.  M.  Booth.  Decree  for  defendant, 
and  complainants  appeaL    Affirmed. 

Ware  &  Viquesney  and  Wm.  T.  George, 
for  appellants.  Warren  B.  EUttle  and  C.  M. 
Murphy,  for  appellee. 

WILLIAMS,  J.  Arthur  F.  Bennett  and 
Lloyd  J.  Booth  filed  their  bill  In  the  cir- 
cuit court  of  Barbour  county,  praying  for  a 
mandatory  Injunction  to  compel  defendant 
to  remove  a  milldam,  located  on  his  own 
land  across  a  stream  of  water  flowing 
through  plaintiffs'  land,  causing  the  overflow 
of  plaintiffs'  land  above.  The  case  was 
beard  upon  pleadings  and  proof,  on  the  6th 
of  October,  1909,  and  the  temporary  Injunc* 
tion,  which  had  been  previously  awarded, 
was  dissolved,  and  plaintiffs'  bill  dismissed. 
They  have  appealed. 

Defendant  dalms  the  right  to  flood  plain- 
tiffs' land,  aJB  a  right  appurtenant  to  his 
orwn  land.  Frederick  Booth,  grandfather  of 
defendant  and  of  one  of  the  plaintiffs,  was 
originally  the  owner  of  both  tracts  of  land, 
and  while  such  owner  he  erected  a  grist- 
mill and  built  a  dam  on  a  portion  of  the 
tract  Some  time  thereafter,  in  the  year 
1887,  he  conveyed  to  his  son,  Jeremiah 
Booth,  by  deed  with  general  warranty  of 
title,  102  acres,  wlilch  is  the  land  now  owned 
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by  plaintiffs,  and  a  portion  of  which  is 
submerged  by  the  mlllpond.  Plaintiffs  pur- 
chased the  land  at  a  judicial  sale,  made  and 
confirmed,  in  1906,  in  a  suit  by  J.  N.  B. 
Grim  against  Jeremiah  Booth  and  others. 
About  the  year  1901  a  part  of  the  forebay 
washed  away,  and  it  was  not  repaired  un- 
til six  or  seven  years  thereafter,  which  was  a 
short  time  prior  to  the  bringing  of  this  suit, 
and  after  Frederick  Booth  had  conveyed  the 
land  with  the  mill  on  it  to  his  son  William, 
who,  in  turn,  conveyed  it  to  his  son,  the 
defendant 

One  of  the  plaintiffs  is  a  son,  and  the 
other  a  son-in-law,  of  Jeremiah  Booth,  the 
former  owner  of  the  land  burdened  with 
the  easement,  if,  indeed,  It  is  so  buraened, 
and  notwithstanding  the  dam  was  out  of 
repair  and  the  mill  not  in  use,  at  the 
time  of  their  purchase,  still  they  took  the 
land  subject  to  whatever  burden,  if  any,  ex- 
isted upon  it  in  the  hands  of  Jeremiah 
Booth  to  whose  title  they  succeeded.  By 
their  purchase  they  became  his  privies  in 
estate.  24  Cyc.  62;  Hurxthal  v.  Boom  Co., 
53  W.  Ya.  87,  44  S.  E.  520,  97  Am.  St.  Rep. 
954;   Long  v.  Weller,  29  Grat  347. 

[1,2]  When  a  landowner  has  created  a 
servitude  upon  one  portion  of  his  land  fox 
the  benefit  of  another  portion,  and  conveys 
the  servient  part,  there  is  an  implied  reser- 
vation of  the  easement.  If  it  is  essential  to 
the  use  and  enjoyment  of  the  land  reserved, 
and  such  right  passes  with  the  dominant 
estate,  as  appurtenant  thereto.  Nor  does 
the  existence  of  such  an  easement  consti- 
tute a  breach  of  the  covenant  of  general 
warranty,  if  the  easement  Is  so  open  and 
apparent  that  the  contracting  parties  must 
have  known  of  it  In  such  case  the  parties 
are  presumed  to  have  contracted  with  ref- 
erence to  the  condition  in  which  the  land 
then  was,  and  it  is  not  to  be  supposed  that 
the  purchaser  agreed  to  pay  any  more  for 
the  land  than  he  thought  it  was  worth  with 
the  burden  on  it  Such  a  burden  has  been 
held  not  to  constitute  a  breach  of  covenant 
against  incumbrances.  Kutz  v.  McOune,  22 
Wis.  628,  99  Am.  Dec.  85;  Devlin  on  Deeds, 
§  906 ;  Prescott  v.  Williams,  5  Mete.  (Mass.) 
429,  89  Am.  Dec  68a  If  not  a  breach  of 
covenant  against  incumbrances,  a  fortiori 
it  is  not  a  breach  of  a  covenant  of  general 
warranty,  which  relates  more  particularly 
to  the  title  than  it  does  to  incumbraoces. 

The  decisions  of  other  states  are  not  uni- 
form upon  the  doctrine  of  an  implied  reser- 
vation in  ftivor  of  a  grantor;  but  we  think 
the  rule,  as  we  have  stated  it.  Is  supported 
by  the  better  considered  cases,  as  well  as 
by  the  more  modem  text-writers  on  the  sub- 
ject See  the  following:  10  A.  &  E.  B.  L. 
427;  Prescott  v.  Williams,  supra;  Gary  v. 
Daniels,  8  Mete.  (Mass.)  466,  41  Am.  Dec. 
532;  Seibert  v.  Levan,  8  Pa.  883,  49  Am. 
Dec.  525;  Kutz  v.  McCune,  supra;  Jones  on 
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EaBements,  |  136;  Lampman  t.  Milks,  21  N. 
Y.  505;  Mason  v.  Horton,  67  Vt  266,  31 
AU.  291,  48  Am.  St  Rep.  817. 

[3]  A  milldam  is  essential  to  a  water  pow- 
er grlstmilL  Without  it  the  mill,  which  is 
a  part  of  the  realty  on  which  it  stands, 
would  be  useless.  Plaintiffs'  predecessor  in 
title  knew  that  it  backed  the  water  upon 
his  land.  It  had  done  so  for  many  years 
before  he  bought  it,  and  he  is  presumed  to 
have  taken  the  land  subject  to  a  continu- 
ation of  that  condition.  Plaintiffs,  his  priv- 
ies in  estate,  took  the  land  subject  to  the 
burden  upon  it  as  appurtenant  to  the  other 
tract  of  land  with  the  mill  on  it,  and  the 
mill,  together  with  the  appurtenant  ease- 
ment, passed  to  defendant 

[4]  The  fact  that  the  mill  and  dam  were 
in  a  dilapidated  condition  at  the  time  plain- 
tiffs purchased  does  not  affect  the  case. 
Defendant's  right  was  appurtenant  to  the 
dominant  land  and  passed  with  it  It  was 
such  a  right  as  could  be  lost  only  by  ad- 
verse possession  by  the  owner  of  the  servi- 
ent land,  for  such  length  of  time  as  would 
bar  an  action  of  ejectment  Clark  v.  Beard, 
71  S.  E.  188. 

Api>^lants  contend  that  defendant,  in  re- 
pairing the  dam,  raised  it  higher  than  it  was 
before,  and  caused  more  of  his  land  to  be 
overflowed.  This,  of  course,  he  could  not 
lawfully  do.  But  their  contention,  in  this 
regard.  Is  not  supported  by  the '  evidence. 
Two  or  three  of  their  own  witnesses  testified 
that  the  dam  was  about  as  high  as  it  was 
before,  and  some  of  defendant's  witnesses 
say  that  it  is  no  higher  than  it  was  at  first 

We  will  affirm  the  decree. 


C70  W.  Va.  326) 

NEASB  T.  SMITH,  Sheriff,  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  6,  1912.) 

(Syllabus  by  the  Court.) 

1.  Taxation  ({  549*)— Coixegtob8--Oompen- 
BATiON— Interest  Added  to  Tax  Bill. 

A  sheriff  has  no  right  to  retain  as  his 
own  the  10  per  cent  interest  added  to  tax 
bills  of  those  taxpayers  not  paying  Until  after 
the  Ist  day  of  January  by  Code  1906,  c  80, 
S  8,  but  must  account  to  Uie  public  treasuries 
therefor. 

[Ed.  Note.— For  other  cases,   see  Taxation, 
Cent  Dig.  fi§  104^-1050;  Dec.  Dig.  |  549.*] 

2.  Taxation  (§  545*)— Collectobs— Compen- 
sation— Statxttbb. 

A  sheriff  is  entitled  to  a  commission  of 
7^  per  cent,  on  collections  of  road  taxes  un- 
der Acts  of  1909,  c.  52,  I  66  (Code  Supp.  1909, 
c.  43). 

[Ed.  Note.^For  other  cases,   see  Taxation, 
Dec  Dig.  I  645.*] 

3.  Shebhtb  and  Constables  (§  71*)— Com- 
pensation—Commission— Amount  Payable 
to  Countt. 

Under  chapter  15.  |  9,  Acts  Ex.  Sess. 
1908  (Code  Supp.  1909,  c  137),  commissions 
on  taxes  collected  by  a  sheriff  are  to  be  in- 


cluded in  making  up  the  sum  on  which  he  Im 
to  pay  15  per  cent  to  the  county. 

[Ed.    Note.- For    other    cases,    see    Sheriffs 
and  Constables,  Cent  Dig.  |  98;    Dec.  Dig.  f 

71.*] 

4.  Sheriffs  and  Constables  (S  29*)— Com- 
pensation —  Statutory  Provisions  —  Re- 
peal. 

Section  9,  c.  16,  Acto  Ex.  Sess.  1908  (Code 
Supp.  1909,  c.  137),  is  not  repealed  by  section 
31,  c  69,  AcU  of  1909  (Code  Supp.  1909, 
c.  30). 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §  46;    Dec.  Dig.  S  29.*] 

(Additional  SyUahus  by  Editorial  Staff.) 

5.  Words  and  Phrases  —  "Fees"  —  "Allow- 


ance. 


tt 


i*^ 


Fees*'  are  sums  fixed  by  law,  while  "al- 
lowances" are  those  made  under  the  discretion 
of  court,  and  not  fixed. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  347-^48;  toL  3,  pp. 
2712-2716.] 

Poffenbarger,  J.,  dissenting  in  part 

Error  from  Circuit  Court  Kanawha 
County. 

On  settlement  between  S.  P.  Smith,  sheriff 
of  Kanawha  county,  and  the  county,  dis- 
trict, and  district  school  funds,  H.  E.  Nease, 
as  citizen  and  taxpayer,  interrenes.  From  a 
Judgment  of  the  circuit  court  on  certiorari 
to  review  the  judgment  of  the  county  court, 
Nease  brings  error,  and  the  sheriff  cross-as- 
signs error.  Reversed  in  part,  and  affirmed 
in  part 

Fred  O.  Blue,  for  plaintiff  in  error.  Wil- 
liams, Scott  &  Lpvett  Dillon  &  Nuckolls,  and 
W.  G.  Mathews,  for  defendants  in  error. 

BRANNON,  J.  In  a  settlement  between  S. 
P.  Smith,  sheriff  of  Kanawha  county,  and 
the  county,  district,  and  district  school  funds, 
the  county  court,  acting  upon  a  report  of 
such  settlement  made  by  commissioners  for 
the  year  ending  June  30,  1910,  refused  to 
charge  the  sheriff  with  the  interest  collected 
by  him  on  taxes  unpaid  until  after  January 
1st,  and  refused  to  charge  him  with  15  per 
cent  on  commissions  on  taxes  collected,  and 
allowed  him  7^  per  cent  commission  on 
road  taxes.  H.  E.  Nease,  as  citizen  and  tax- 
payer, intervened  in  the  proceeding  in  the 
county  court  and  excepted  to  such  action  of 
the  court,  and  carried  the  matter  to  the  cir- 
cuit court  by  writ  of  certiorari.  The  judg- 
ment of  the  circuit  court  allowed  Smith  to 
retain  the  10  per  cent  collected  by  him  as 
interest  on  taxes  not  paid  until  January  1st 
and  allowed  him  7%  per  cent  on  road  taxes, 
and  charged  him  with  16  per  cent,  on  com- 
mission on  taxes. collected.  Nease  brought 
the  case  to  this  court  complaining  that  the 
cinmit  court  had  not  charged  Smith  with  the 
10  per  cent  penalty  collected  by  him  on  tax- 
es collected  after  January  1st  ftnd  had  al- 
lowed him  7%  per  cent  on  road  taxes,  in- 
stead of  5  per  cent.,  as  Nease  claimed  was 
legal  commission.     Smith  cross-assigned  er- 
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ror  in  the  action  of  the  circuit  court  In  charg- 
ing him  with  15  per  cent,  on  commission  on 
taxes  collected. 

[1]  Is  Smith  chargeable  with  that  10  per 
cent,  per  annum  interest  imi)08ed  as  a  penalty 
to  compel  prompt  payment  on  all  taxpayers  in 
default  of  payment  before  January  Ist?  Code 
of  1906,  c.  so;  fi  8,  demands  payment  of  tax- 
es by  NoTember  80th.  On  taxes  in  default, 
it  says  "Interest"  at  the  rate  of  10  per  cent 
per  annum  on  the  amount  of  each  tax  bill 
shall  be  added  thereto  from  said  1st  day  of 
January  until  payment  One  question  will 
answer  the  claim  of  the  sheriff  to  this  in- 
terest Whose  money  is  it  bearing  that  in- 
terest? Not  the  sherifTs,  but  money  of  the 
public.  Who  ever  heard  of  any  one  getting 
interest  on  money  not  belonging  to  him?  We 
would  expect  that  for  such  an  extraordinary 
elaim  some  statute  allowing  it  should  be 
shown;  but  it  is  admitted  that  no  express 
statute  doing  so  can  be  found.  But  the  ar- 
gument is  that  by  implication  the  sheriff  may 
retain  such  Interest,  because  Code,  c.  39,  I 
33,  charges  the  sheriff  with  the  amount  of 
the  county  levy,  and  because  section  139,  c. 
27,  Acts  1908  (Code  Supp.  1909,  c.  45)  charges 
htm  with  amount  of  taxes  levied  by  the 
board  of  education,  and  because  Ck)de,  c.  49, 
charges  him  with  amount  of  district  levies; 
in  other  words,  only  the  amounts  of  levies 
shown  by  assessment  books,  and  those  stat- 
utes do  not  say  that  he  shall  pay  interest 
Two  answers  here.  One  is  that  when  such 
books  of  levies  are  made  no  Interest  has  ac- 
crued or  collections  made.  Another  is  that 
those  charging  statutes  and  settlements  sure- 
ly mean  to  charge  all  taxes,  and  interest  is 
a  part  of  the  taxes,  first  because  Interest 
is  an  increment  or  increase  of  money,  fol- 
lowing it  as  shadow  follows  its  substance, 
adhering  to  it  The  letter  of  the  statute  is 
that  "interest  shall  be  added  thereto."  An- 
other cogent  answer  to  this  claim  is  that 
chapter  69,  |  31,  Acts  1909  (Code  Supp.  1909, 
c.  30),  fixes  what  commissions  on  taxes  the 
sheriff  shall  get  and  does  not  give  him  that 
10  per  cent  interest  He  is  limited  to  that 
commission.  And  it  is  undeniable  law  that  a 
sheriff  can  get  no  reward  from  the  public, 
unless  statute  concedes  it.  35  Cyc.  49.  I 
find  that  25  Am.  &  Eng.  Ency.  of  Law,  730, 
says  that  a  sheriff,  at  common  law,  could  re* 
ceive  no  compensation,  other  than  that  re- 
ceived from  the  king.  "His  right  to  it  is 
wholly  derived  from  statutes  which,  being  In 
derogation  of  common  law,  must  be  strictly 
construed." 

[2]  What  commission  shall  Smith  receive 
on  road  taxes?  Section  31,  c.  69,  Acts  1909, 
fixes  5  per  cent  commission  on  county  levy, 
district  levies,  and  district  levy  for  schools. 
This  would  apply  to  road  taxes.  But  chapter 
52,  S  66,  Acts  1909  (Code  Supp.  1909,  c.  43), 
a  later  act  by  four  days,  says  that  commis- 
sion on  road  levy  shall  be  the  same  as  on 
state  taxes,  which,  by  chapter  69,  Acts  1909, 


is  7%  per  cent    So  it  Is  dear  that  the  sher- 
iff gets  that  commission  on  road  taxes. 

[3]  Must  the  sheriff  pay  the  county  treas- 
ury 15  per  cent  of  his  official  emolument? 
This  depends  on  section  9,  c.  15,  Acts  of  1908 
(Code  Supp.  1909,  c.  137).  It  reads  as  fol- 
lows: "Each  sheriff,  clerk  of  the  county 
court  clerk  of  the  circuit  court,  or  clerk  of 
the  circnit  and  criminal  or  intermediate 
court  and  prosecuting  attorney  in  the  coun- 
ties of  the  state,  shall  receive  as  compensa- 
tion for  his  services  as  such  sheriff,  clerks 
and  prosecuting  attorney,  the  following  sums, 
to  wit:  (a)  The  salaries  authorized  by  law 
to  be  fixed  by  the  county  court  of  the  re- 
spective counties  and  paid  out  of  the  county 
treasury,  (b)  Such  allowance  or  allowances 
as  may  be  made  by  the  county  court  of  the 
different  counties  to  such  offl.cers  by  authority 
of  law  now  in  effect  (c)  Eighty-five  per  cen- 
tum of  all  other  fees,  costs,  percentages,  per- 
quisites, commissions  and  emoluments:  Pro- 
vided, however,  that  such  sheriff,  clerks  and 
prosecuting  attorney  shall  receive  all  fees, 
costs,  percentages,  perquisites,  emoluments 
and  commissions  collected  or  received  by  him, 
until  the  gross  income  of  his  office  from  all 
sources  including  salaries  and  allowances  as 
aforesaid  shall  equal  the  following  sums, 
that  is  to  say:  For  the  office  of  sheriff, 
three  thousand  dollars.  For  the  office  of 
clerk  of  the  county  court,  two  thousand  dol- 
lars. For  the  office  of  clerk  of  the  circuit 
court,  two  thousand  dollars.  For  the  office 
of  clerk  of  the  circuit  court  and  criminal 
court  or  Intermediate  court,  three  thousand 
dollars.  For  the  office  of  clerk  of  the  county 
and  circuit  court  when  held  by  the  same  per- 
son, two  thousand  dollars.  For  the  office  of 
prosecuting  attorney,  fifteen  hundred  dollars. 
When  said  salaries,  allowances,  fees,  costs, 
percentages,  perquisites,  emoluments  and 
commissions  exceed  the  sum  hereinbefore 
mentioned  to  be  retained  by  such  officers, 
then  such  officers  shall  pay  to  the  sheriff  as 
treasurer  of  his  county,  fifteen  per  centum  of 
all  fees,  costs,  percentages,  perquisites,  penal- 
ties, commissions  and  emoluments  collected 
by  him,  excluding  therefrom  the  salaries  of 
such  officers  paid  out  of  the  county  treasury, 
and  allowances  made  by  authority  of  law  as 
aforesaid:  Provided,  however,  should  the 
gross  income  from  all  sources,  aforesaid,  for 
any  of  the  said  offices,  exceed  the  amounts 
hereinbefore  specified,  but  insufficient  to  net 
said  amounts  so  specified,  after  deducting 
the  said  fifteen  per  centum  aforesaid,  then  in 
such  event  said  officers  shall  retain  respective- 
ly, said  amounts  specified  as  aforesaid,  and 
the  residue  of  said  gross  income  pay  into  the 
county  treasury." 

[4]  It  is  first  said  that  the  provision  of 
this  statute,  if  calling  on  the  sheriff  to  pay 
this  15  per  cent,  has  been  repealed  by  sec- 
tion 31,  c.  69,  Acts  of  1909.  We  do  not  think 
so.  The  acts  are  on  different  subjects.  Sec 
tlon  31  of  chapter  69  has  for  its  purpose  the 
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fixing  commisBlona  of  sheriff  on  money  com- 
ing to  his  hands  from  taxes,  while  section 
9,  c.  15,  Acts  of  1908,  does  not  fix  commis- 
sions, but  deals  with  what  the  sheriff  shall 
retain  of  his  emoluments  from  all  sources, 
what  is  the  minimum  he  shall  receive  there- 
from, and  what  part  he  shall  pay  into  the 
county  treasury.  Both  statutes  can  stand  in 
harmony. 

What  is  the  purpose  of  this  section?  The 
purpose  is  to  fix  minimum  incomes,  prescribe 
their  sources,  and  raise  revenue  by  imposing 
what  I  may  call  a  **tax*'  upon  the  income 
of  the  officers  named  in  it  Its  plain  purpose 
is  to  require  payment  to  the  county  treasury 
of  15  per  cent,  of  official  income.  In  con- 
ference upon  this  case,  the  point  of  discus- 
sion was  whether  sheriff's  commission  on 
taxes  should  bear  the.  15  per  cent  exaction ; 
must  it  be  included  or  excluded  in  the  sum 
subject  to  that  15  per  cent?  The  statute 
does  not  fix  the  sheriff's  commission.  It 
does  fix  the  minimum  of  emolument  which 
he  is  entitled  to  receive  clear  from  all  sourc- 
es. It  says  he  shall  receive  (a)  salaries  fixed 
by  the  county  court,  and  (b)  such  allowances 
as  may  be  made  by  the  county  court  and 
(c)  85  per  cent  of  all  other  fees,  costs,  per- 
centages, perquisites,  commissions,  and  emol- 
uments. Here  are  three  distinct  sources  of 
Income.  The  proviso  says  that  he  shall  re- 
ceive and  keep  free  of  tax  all  fees,  costs, 
percentages,  perquisites,  emoluments,  and 
conunissions  until  they,  with  salaries  ahd 
other  county  court  allowances,  shall  amount 
to  a  certain  sum.  Having  fixed  what  the 
officers  shall  receive  from  all  sources  up  to 
at  least  certain  sums,  the  section,  proceed- 
ing to  say  what  they  shall  pay  out  of  the 
total  into  the  county  treasury,  says  that 
when  the  income  from  salaries  and  allow- 
ances by  the  county  court,  fees,  costs,  per- 
centages, perquisites,  emoluments,  and  com- 
missions exceeds  $3,000,  in  the  case  of  sher- 
iff, he  shall  pay  the  treasury  15  per  cent 
thereof,  excepting  from  the  sum  total  of  tax- 
able receipts,  salaries,  and  allowances  by  the 
court  It  is  contended  that  commissions  on 
taxes  shaU  not  be  coimted  in  ascertaining 
the  sum  taxable  or  chargeable  with  15  per 
cent  To  exclude  it  we  must  make  it  an 
"allowance"  under  clause  "b."  It  is  so 
claimed.  But  this/ cannot  be  so.  The  word 
"allowance"  does  not  mean  "commission." 
It  means  an  allowance  mentioned  in  clause 
"b,**  made  by  order  of  the  county  court 
Glauses  "a,"  "b,"  and  "c"  specify  the  only 
sources  of  income  under  the  act  Observe 
that  clause  "c"  gives  the  sheriff  85  per  cent, 
of  all  **other  fees,  costs,  percentages,  per- 
quisites, comnUasions  and  emoluments"; 
that  is,  all  receipts,  other  than  those  specified 
in  clauses  "a"  and  "b."  The  use  of  the  word 
"other"  Just  after  those  clauses  shows  that 
it  is  things  not  named  in  them  on  which  be 
gets  85  per  cent;  shows  that  commissions 
are  included  in  those  things  on  which  he 
gets  85  per  cent ;  in  other  words,  shows  that 


commissions  are  not  allowances  by  the  coub- 
ty  court  If  commissions  are  allowances, 
then  clause  "c"  does  the  useless  thing  of 
giving  85  per  cent  of  them,  since  it  would  be 
simply  specifying  the  same  thing  the  second 
time,  when  the  language  is  "other  fees,  costs* 
percentages,  perquisites,  commissions,"  etc. 
Commissions  are  not  allowances. 

Note  that  the  close  of  the  section,  before 
the  repealing  clause,  says  that  when  said 
salaries,  allowances,  fees,  costs,  percentages* 
perquisites,  emoluments,  and  commissions  ex- 
ceed the  sum  to  be  retained  by  the  officer 
allowed  him  as  a  minimum,  then  he  shaU  pay 
the  county  treasury  15  per  cent,  of  all  fees, 
costs,  percentages,  perquisites,  penalties,  com- 
missions, and  emoluments  collected  by  him, 
excluding  therefrom  salaries  of  such  officers 
paid  out  of  the  county  treasury,  and  allow- 
ances made  by  authority  of  law,  "as  afore- 
said." Here  we  see  that  in  making  up  the 
sum  taxable  commissions  are  in  words  in- 
cluded, and,  while  salaries  and  allowances 
made  by  authority  of  law,  "as  aforesaid," 
are  excluded  from  the  tax  diarge,  commis- 
sions are  not  excluded.  Allowances  and 
commissions  are  both  counted  in  making  up 
the  total  income.;  but  only  allowances  and 
salaries  are  released  from  the  tax.  They  are 
excepted  from  the  tax,  but  commissions  not 
If  the  intention  was  to  exempt  commissions 
from  the  tax,  why  not  exempt  them  by  name, 
as  they  are  included  by  name  in  total  in- 
come? They  are  left  taxable.  The  real  ques- 
tion is.  Do  commissions  come  under  the  head 
of  allowances,  under  clause  "b"?  They  do 
not  The  allowances  meant  are  those  (not 
salaries)  fixed  by  the  court  in  its  discretion, 
by  special  order,  not  a  commission  fixed  by 
positive  statute,  as  commissions  on  taxes. 
Ck)mmissions  are  not  allowances  under  clause 
"b." 

It  is  said  the  commissions  charged  with 
the  15  per  cent  are  commissions  on  execu- 
tion or  other  process.  The  section  does  not 
80  limit  or  declare.  It  used  the  generic  word 
"commissions,"  which  applies  to  taxes.  There 
is  no  subject  to  which  it  more  plainly  ap- 
plies under  statute  law  and  common  under- 
standing. The  question  was  asked.  What 
allowances  are  meant  in  clause  "b"?  and  It 
was  asserted  that  there  are  no  such  allow- 
ances under  existing  law,  but  salaries  and 
commissions.  I  think  the  word  "allowances" 
was  intended  as  a  safety  clause  to  include 
any  allowances  that  could  be  made,  not  sal- 
aries. Again,  the  Legislature  thought  there 
might  be  in  this  county  or  that  allowances 
lawfully  made  under  special  local  acts.  I 
further  answer  that  question  by  saying  that 
if  there  are  no  allowances  that  can  be  made 
to  a  sheriff,  there  are  allowances  that  can 
be  made  to  the  clerk ;  for  instance,  the  rea- 
sonable allowance  which  the  county  court 
can  make  to  him  for  the  financial  statement 
under  Code  of  1906,  c.  39,  {  35.  Both  the 
words  "commissions"  and  "allowances"  are 
used  to  meet  the  case  of  both.    SheriiTs  com- 
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missionB  on  taxes  are  not  "allowances'*  ma<le 
by  the  court,  but  are  fixed,  without  any  or- 
der of  allowance  by  the  court,  by  chapter 
69,  Acts  of  1909,  I  81;  the  court  having  no 
power  over  them.  If  a  clerk  pays  this  15 
per  cent,  on  fees,  why  should  not  the  sheriff 
pay  on  commissions?  Both  are  emoluments 
coming  from  public  service.  The  tax  is  lev- 
ied on  clerk*s  fees.  If  this  were  not  so,  there 
would  be  little  .revenue  from  that  source. 
Did  the  Legislature  intend  to  tax  clerk*s 
fees  and  release  the  large  amount  of  sher- 
ififs  commissions?  The  bulk  of  clerk's  in* 
come  is  fees,  and  the  bulk  of  sheriff's  in- 
come is  commission.  We  say  that  the  in- 
tent  of  said  section  is  to  impose  a  tax  on 
incomes  from  office,  when  such  incomes 
amount  to  certain  sums,  for  revenue,  and 
we  cannot  think  that  the  Legislature  intend- 
ed to  emasculate  the  act  and  defeat  it  large- 
ly as  a  revenue  measure  by  excluding  from 
the  15  per  cent,  large  sums  of  commissions. 

[5]  Just  here  I  note  that  section  31,  c.  69, 
Acts  1909,  instead  of  repealing,  by  either 
expression  or  implication,  the  act  of  1908, 
regards  it  as  still  to  continue.  "Every  sher- 
iff or  collector  shall  be  allowed  a  commission 
of  five  per  cent,  on  the  amount  of  all  county 
levies,  district  levies,  and  district  levies  for 
free  school  purposes,  collected  from  the  tax- 
payers, except  those  taxes  for  said  purposes 
paid  through  the  auditor's  office  from  rail- 
roads and  other  persons  and  corporations, 
on  which  last  mentioned  taxes  he  shall  re- 
ceive a  commission  of  one  and  one-half  per 
cent;  provided  however,  that  in  any  county 
where  the  gross  income  of  the  sherifiTs  office, 
including  the  salaries  authorized  by  law  to  be 
fixed  by  the  county  court  of  the  respective 
counties,  and  paid  out  of  the  county  treasury, 
the  commissions  allowed  by  this  section;  and 
all  other  allowances,  fees,  costs,  percentages, 
perquisites,  commissions  and  emoluments, 
amounts  to  less  than  three  thousand  dollars, 
the  sheriffs  of  such  counties  may  be  allowed 
such  additional  commissions,*'  as  will  make 
up  $3,000.  Observe  that  it  fixes  $3,000  as  a 
minimum.  That  is  the  sum  fixed  by  the  act 
of  1908.  And  it  uses  the  same  words  found 
in  that  act  to  make  that  sum — salaries,  com- 
missions, allowances,-  fees,  costs,  percentages, 
perquisites,  commissions,  and  emoluments, 
evidently  regarding  it.  But,  moreover,  note 
that,  making  up  the  $3,000,  it  includes  "the 
commissions  allowed  by  this  section,  and  all 
other  allowances,  fees,  costs,  percentages, 
perquisites,  commissions  and  emoluments." 
Both  tax  commissions  and  allowances  are 
named,  shovring  that  they  are  different 
things.  This  feature  of  this  case  has  been 
much  contested,  and  but  for  this  I  would 
not  have  written  this  prolix  discussion  of 
it,  as,  in  my  humble  opinion,  it  presents  no 
serious  difficulty.  I  think  the  statute  plain, 
and  it  is  only  a  matter  of  obeying  its  plain 
letter  to  execute  its  plain  intent.  We  can- 
not put  into  the  statute  what  is  not  there. 
Therefore  the  sheriff  is  required  to  pay  the 
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county  treasury  IS  per  cent,  on  commissions 
on  taxes.  Everything  that  is  a  fee  is  count- 
ed in  the  taxable  sum ;  fees  are  those  sums 
fixed  by  law.  Allowances  are  those  made 
under  the  discretion  of  court,  not  fixed,  as, 
for  instance,  the  reasonable  compensation 
for  financial  statement  under  Code  1906,  c. 
39,  I  35.  They  are  not  allowances.  Allow- 
ance is  where  the  court  must  make  an  order 
fixing  the  amount  The  sheriff  pays  this  tax 
of  15  per  cent  on  gross  income,  except  sal- 
aries and  county  court  allowances,  if  any. 
But  by  a  proviso  of  the  statute,  if  the  im- 
position of  the  tax  would  leave  him  less  than 
the  minumum  sum  prescribed  by  the  statute, 
he  is  entitled  to  retain  up  to  that  sum, 
though  the  treasu^  may  not  get  that  per 
cent,  and  it  gets  what  is  left  over  that  sum. 
Our  conclusion  is  to  reverse  the  Judgment 
of  the  circuit  court,  in  so  far  as  it  allows 
the  sheriff  said  10  per  cent  interest,  amount- 
ing to  $160.48,  and  affirm  it,  hi  so  far  as 
it  allows  the  sheriff  7^  per  cent  on  road 
taxes  ($15a37),  and  in  so  far  as  it  charges  the 
sheriff  with  $2,963.06  for  the  15  per  cent 
on  commissions,  on  taxes  collected. 

POFFENBARGER,  J.  (dissenting  in  part). 
From  so  much  of  this  decision  as  'requires 
the  sheriff  to  return  to  the  county  treasury 
15  per  cent,  of  his  commissions  on  county, 
district,  and  school  district  levies,  I  am 
compelled  to  dissent  The  proposition  vio- 
lates both  the  spirit  and  the  letter  of  the 
statute,  and  deviates  from  the  obvious  pur- 
pose of  the  Legislature. 

In  the  cases  of  each  of  the  officers  to 
which  the  act  in  question  applies  (the  sher- 
iff, county  clerk,  circuit  clerk,  and  prose- 
cuting attorney),  two  items  of  income  are 
admittedly  excepted  from  the  15  per  cent, 
deduction  or  concession  to  the  county  treas- 
ury— the  salary  and  allowances  made  to  the 
officer  out  of  the  county  treasury  by  the 
county  court  by  authority  of  law.  As  to 
what  constitutes  the  salary,  there  is  no  dif- 
ference of  opinion.  Now,  does  anybody  doubt 
that  the  allowance  mentioned  in  clause  "b" 
is  a  different  and  additional  thing?  In  other 
words,  the  salary  and  the  allowance  are  not 
one  and  the  same  thing.  The  only  contro- 
versy or  difference  of  opinion  is  as  to  what 
constitutes  an  allowance,  within  the  meaning 
of  clause  *'b,"  and  whether  commissions  al- 
lowed the  sheriff  by  the  county  court  on 
county,  district,  and  school  district  taxes  are 
such  allowances.  The  solution  of  this  ques- 
tion, in  accordance  with  sound  legal  prin- 
ciples, involves  consideration  of  the  general 
policy  of  the  act  and  its  terms. 

These  officers  all  derive  considerable  com- 
pensation from  sources  other  than  the  coun- 
ty treasury.  All  receive  fees  from  private 
Individuals  for  services  performed  for  them. 
The  sheriff  is  allowed  commissions  on  sales 
and  collections  in  proceedings  between  pri- 
vate individuals,  or  by  the  state  and  munic- 
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ipal  bodies  against  private  persons,  and  vice 
versa,  and  on  state  and  license  taxes,  with 
which  the  county  conrt  has  nothing  to  do, 
and  is  not  In  any  way  concerned.  Some  or 
all  of  the  other  officers  may  receive  commis- 
sions, not  allowed  by  the  county  court. 
These  sources  of  Income  are  clearly  within 
clause  "c."  There  are  both  commissions  and 
fees,  therefore,  not  allowed  by  the  county 
court,  and  there  are,  no  doubt,  perquisites, 
percentages,  and  allowances  to  some  or  all 
of  these  officers  that  cannot  or  may  not  be 
covered  by  the  terms  "fees**  and  "commis- 
sions." It  was  the  clear  intention  of  the 
Legislature  to  require  all  of  them  to  pay  into 
the  county  treasury  15  per  cent,  of  all  of 
these  classes  of  fees,  commissions,  perqui- 
sites, percentages,  and  allowances,  emanating 
from  sources  other  than  the  county,  when  it 
can  be  done  without  reducing  the  compen- 
sation  below  the  amount  specified  In  clause 
"c"  of  section  9. 

It  is  clear  that  all  of  these  officers  receive 
salaries,  and  most  of  them  fees,  and  the 
sheriff  undoubtedly  commissions,  which  arS 
allowed  by  the  county  court  Jn  one  form  or 
another,  these  allowances  come  out  of  the 
county  treasury.  The  salaries  are  paid  by 
orders  expressly  drawn  upon  the  treasury  in 
favor  of  the  officers.  Some  of  the  fees  are 
paid  in  that  way.  Possibly  some  commis- 
sions are  so  paid.  But  the  sheriff's  commis- 
sions are  allowed  to  him  by  way  of  credit 
in  his  settlement  No  order  is  drawn  for 
them.  There  Is  no  reason  why  there  should 
be  an  order  in  his  case,  since  he  has  the 
money  in  his  hands,  and  his  settlements, 
showing  how  much  is  allowed,  are  entered 
upon  the  record  of  the  county  court,  after 
confirmation  by  an  order  of  that  body.  This 
order  of  confirmation  is  the  practical  equiva- 
lent of  an  order  drawn  upon  the  treasury 
for  so  much  money,  and  turned  in  by  the 
sheriff  as  a  voucher  by  way  of  credit  in  his 
settlement  It  is  as  distinctly  and  substan- 
tially an  allowance  to  him  by  the  county 
court  as  would  be  an  order  for  the  amount 
of  his  commission.  The  statute  providing 
for  the  sheriflTs  commissions,  using  a  term 
corresponding  with  the  one  used  in  clause 
**b,"  says  the  sheriff  "shall  be  allowed"  cer- 
tain commissions  on  county,  district  and 
school  district  levies,  and  certain  fees,  pay- 
able out  of  the  county  treasury.  As  the 
sheriff  must  settle  the  levies  with  the  county 
court,  the  commissions  to  which  he  is  en- 
titled are  necessarily  allowed  by  the  county 
court  Thus  these  commissions  comply  fully 
and  strictly  with  the  description  contained 
In  clause  "b,"  saying  these  officers  shall  re- 
ceive for  their  services,  in  addition  to  their 
salaries,  "such  allowance  or  allowances  as 
may  be  made  by  the  county  court  of  the  dif- 
ferent counties  to  such  officers  by  authority 
of  law  now  in  effect"  All  fees,  payable  out 
of  the  coimty  treasury  to  the  sheriffs  and 
the  oth^r  officers  to  whom  the  act  applies, 


are  allowed  by  special  orders  drawn  upon 
the  treasury.  Some,  if  not  all,  of  the  other 
officers  receive  certain  fees,  payable  ont  ol 
the  county  treasury.  Here,  then,  we  have  a 
second  class  of  fees,  perquisites,  percentages, 
commissions,  and  emoluments,  coming  to 
these  officers  from  a  source  from  which  their 
other  compensation  in  various  forms  does  not 
come,  namely,  from  the  county  coort  by  au- 
thority  of  law,  and  the  clause  just  quoted 
relates  to  the  income  from  that  source  alone; 
and  clause  "c"  says  that  from  the  obligation 
to  pay  15  per  cent  into  the  treasury,  the 
salary  mentioned  in  clause  "a"  and  the  al- 
lowances mentioned  in  clause  '*b"  shall  be 
excluded. 

The  shibboleth  of  the  argument  for  the 
construction  adopted  by  the  majority  of  the 
court  is  lack  of  reference  in  clause  "b,"  in 
express  terms,  to  commissions,  and  the  pres- 
ence of  such  reference  in  clause  "c."  This 
argument  wholly  fails,  for  the  reason  that 
clause  **b,"  necessarily  relating  to  fees,  per- 
quisites, percentages,  allowances,  and  com- 
missions, covering  in  general  terms  all  of 
the  income  of  these  offices  from  the  county 
treasury,  does  not  mention  any  of  them  in 
express  terms.  An  allowance  must  be  for 
something.  An  allowance  without  any  basis 
therefor,  such  as  a  fee,  a  commission,  a 
percentage,  a  perquisite,  or  an  emolument, 
would  be  as  illegal  and  unwarranted  by  law 
as  it  would  be  ridiculous  and  absurd.  The 
language  of  clause  "b"  was  adopted  for  con- 
venience. General  terms  were  used  to  cover 
any  and  all  of  these  things,  coming  to  the  of- 
ficer from  the  county  treasury  by  authority 
of  law.  It  is  not  disputed  here  that  certain 
"fees"  allowed  by  the  county  court  to  the 
sheriff  and  the  other  officers  are  allowances, 
within  the  meaning  of  clause  "b,"  because 
they  are  allowed  by  the  county  court.  On 
the  same  principle  and  for  the  same  reason, 
a  commission  allowed  to  any  of  them  by  the 
county  court  must  fall  within  the  meaning 
of  clause  "b."  It  was  practicable,  as  the 
legislative  draftsman  observed,  to  express 
the  legislative  intent  in  general  terms,  by 
describing  the  common  source  from  which 
certain  kinds  of  income  emanate,  and  thus  to 
avoid  unnecessary  and  useless  verbiage,  inci- 
dent to  an  attempt  to  enumerate  and  specify 
them.  Intending  that  no  officer  should  Ih^ 
required  to  pay  back  into  the  county  treas- 
ury any  part  of  any  sum  derived  by  him 
from  that  treasury,  be  it  a  "fee,"  "commis- 
sion," or  what  not,  it  amply  sufficed  to  say 
so  in  the  terms  employed  in  clause  "b." 
General  terms  could  have  been  used  and  a 
large  saving  in  words  and  space  effected  in 
clause  **c"  by  simply  declaring  the  officers 
should  pay  into  the  county  treasury  15  per 
cent,  of  all  their  incomes  derived  from  sourc- 
es other  than  the  county,  subject  to  the  lim- 
itation guaranteeing  certain  minimum  com- 
pensation if  the  salaries  and  other  compensa- 
tion, without  deduction,  should  prove  to  be 
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sufScient  to  make  It  Why  different  methods 
of  expression  were  selected  for  the  two 
clauses  is  immaterial;  but  that  the  legisla- 
tors, like  Judges  and  all  other  persons,  may 
and  do  have  wide  latitude  in  the  selection 
of  terms  to  express  their  thoughts  and  in- 
tentions must  not  be  overlooked.  We  must 
also  remember  the  advantages  of  generaliza- 
tion and  its  prevalence,  when  practicable,  as 
a  means  of  combining  perspicuity  and  com- 
prehensiveness in  short  time  and  limited 
space.  All  courts,  legislators,  attorneys,  and 
other  writers  adopt  it,  and  the  proper  use 
of  it  is  evidence  of  skill  and  ability. 

Viewed  in  the  light  of  the  positive  and  un- 
equivocal classification  of  income,  made  by 
the  general  scope  and  import  of  the  act,  the 
word  "other"  in  clause  "c"  is  highly  signif- 
icant. It  qualifies  and  limits  "fees,"  "costs," 
"percentages,"  "perquisites,"  "commissions," 
and  "emoluments,"  of  which  officers  are  to 
receive,  under  certain  conditions,  only  85  per 
cent  Not  all  fees,  costs,  percentages,  per- 
quisites, commissions,  and  emoluments  are 
included  in  or  contemplated  by  clause  "c"; 
but  only  those  that  are  "other"  than  some 
others.  What  others?  Not  fees  and  commis- 
sions, other  than  those  covered  by  clause  "a," 
for  that  clause  includes  only  salaries;  but 
they  are  "emoluments,"  more  than  emolu- 
ments— emoluments  and  salaries  at  the  same 
time — as  a  commission  or  fee  may  be  that 
and  an  allowance  at  one  and  the  same  time, 
or  a  fee  or  commission  before  allowance  and 
as  the  basis  for  an  allowance,  and  ultimately 
and  finally  an  allowance.  Not  other  than 
salaries,  but  necessarily  other  than  those  in- 
cluded In  and  covered  by  clause  "b";  for 
that  is  the  only  provision,  going  before  clause 
"c,"  that  can  Include  fees,  costs,  percentages, 
perquisites,  and  commissions.  That  it  may 
do  so  is  too  plain  for  argument — so  plain 
that  nobody  denies  it.  It  not  only  may,  but 
the  adjective  "other,"  qualifying,  limiting, 
and  distinguishing  fees,  costs,  percentages, 
perquisites,  commissions,  and  emoluments  in 
clause  "c,"  proves  that  It  does.  If  not,  why 
were  they  so  limited  and  distinguished? 
Clauses  "a"  and  "b"  and  the  first  sentence 
of  clause  "c"  give  the  officers  absolutely  (1) 
their  salaries,  (2)  their  allowances  by  the 
county  court,  and  (3)  85  per  centum  of  "all 
other  fees,  costs,  percentages,  perquisites, 
commissions  and  emoluments."  This  is  the 
minimum.  It  is  then  provided  that,  under 
certain  circumstances,  they  may  have  the 
salaries  and  allowances  and  100  per  centum 
of  all  other  fees,  etc.  Then  all  of  this  is  vir- 
tually repeated  and  further  elaborated  by  the 
last  paragraph  of  clause  "c,"  requiring  each 
officer,  when  his  entire  compensation,  ac- 
cruing from  all  sources,  shall  exceed  a  cer- 
tain sum,  to  pay  into  the  couhty  treasury 
15  per  centum  of  "all  fees,  costs,  percent- 
ages, perquisites,  penalties,  c6mmissions  and 
emoluments  collected  by  him,  excluding  there- 
from" his  salary,  *'paid  out  of  the  county 
treasury,  and  allowances  made  by  authority 


of  law  as  aforesaid,^  This  express  exclusion 
of  salaries  and  allowances  in  the  last  para- 
graph dispensed  with  the  necessity  of  the 
use  of  the  word  "other"  before  "all"  in  that 
paragraph,  and  consequent  omission  thereof 
shows  careful  adherence  to  the  plan  or 
scheme  of  legislation  previously  expressed, 
and  makes  section  9  systematic  and  harmoni- 
ous from  beginning  to  end. 

Salaries  are  given  in  full  and  absolutely, 
because  they  come  out  of  the  county  treasury. 
Salaries  coming  from  other  sources,  if  any, 
as  from  the  state,  must  sulfer  an  abatement 
of  15  per  centum;  for  they  are  "emoluments." 
Clause  "a"  allows  in  full  only  salaries  "paid 
out  of  the  county  treasury."  Clause  "c"  ex- 
onerates from  the  abatement  only  salaries 
"paid  out  of  the  county  treasury."  Clause 
"b"  gives  in  full  only  allowances  "made  by 
the  county  court  •  •  •  by  authority 'of 
law."  Clause  "c"  exonerates  from  abate- 
ment only  allowances  "made  by  authority  of 
law  as  aforesaid" — ^necessarily  those  mention- 
ed in  clause  "b";  for  none  are  elsewhere  men- 
tioned by  that  description.  All  this  evinces 
intent  to  adopt  the  reasonable  and  consistent 
plan  of  allowing  county  officers  to  retain 
what  comes  to  them  from  the  county  treas- 
ury, and  avoids  the  conflict  and  contradic- 
tion involved  in  permitting  them  to  receive 
money  from  the  county,  and  then  requiring 
them  to  pay  it  back. 

As  the  county  court  is,  for  the  most  part, 
a  police  and  fiscal  board,  having  no  actual 
custody  of  funds  with  which  to  pay  any- 
thing, and  adjudges  nothing,  the  word  "al- 
low" more  fittingly  expresses  its  action  than, 
perhaps,  any  other.  As  to  claims  and  dis- 
bursements, its  real  function  is  to  audit  and 
order  paid,  or,  in  statutory  phraseology,  "al- 
low" claims  and  demands,  upon  whatever  ac- 
count, consideration,  or  basis  they  may  be 
due,  or  however  they  may  arise.  Thus  sec- 
tion 40  of  chapter  39  of  the  Code  says,  as  to 
claims:  "The  clerk  shall  present  the  account 
or  statement  to  such  court  at  its  first  meet- 
ing thereafter,  which  shall  allow  the  whole 
or  such  part  thereof  as  they  may  deem  just, 
or  disallow  the  whole."  Section  41  of  said 
chapter  says  no  suit  shall  be  brought  on 
such  claim  until  the  court  shall  have  disaU 
lowed  it  Section  37  thereof,  prescribing  the 
forms  of  county  orders,  says  each  shall  order 

the  sheriff  to  pay dollars  and 

cents,  allowed  by  special  order.  Section  18 
of  chapter  39a  says  the  sheriff  shall  have 
certain  sums  for  certain  services  on  the 
allowance  of  the  county  court.  Section  29 
of  chapter  03  says  the  clerk  of  the  county 
court  shall  be  allowed  certain  fees  to  be  paid 
out  of  the  county  treasury.  Section  35  of 
chapter  39  says  he  shall  be  allowed  a  rea- 
sonable compensation  for  preparing  a  state- 
ment. Section  11a  of  chapter  29  says  he 
shall  be  allowed  the  actual  cost  of  making  up 
the  land  book.  Section  93  of  chapter  3  says 
he  shall  be  allowed  a  reasonable  compensa- 
tion tor  keeping  the  registration  of  voters. 
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Section  31  of  chapter  30  says  every  sheriff  or 
collector  ''shall  be  allotoe^*  certain  commis- 
sions for  collecting  the  county,  district,  and 
school  district  levies.  Finding  the  term  "al- 
low" so  often  and  so  aptly  used  in  the  stat- 
utes to  express  the  function  of  the  county 
court  in  appropriating  money  to  pay  claims, 
fees,  and  demands  of  all  kinds,  and  author- 
izing or  confirming  credits  or  deductions  by 
the  sheriff  from  funds  in  his  hands  as  treas- 
urer, I  have  no  difficulty  in  ascertaining  the 
meaning  of  its  derivative  "allowance,"  em- 
bodied in  clause  "b"  of  section  9  of  the  act 
we  are  considering.  Inserted  by  the  same 
tribunal  that  has  used  its  parent  in  so  many 
other  places  to  cover  and  Include  fees,  com- 
missions, and  compensation  for  services.  As 
the  Legislature  made  it  applicable  to  fees 
elsewhere,  why  not  here?  As  it  applies  to 
commissions  elsewhere,  why  not  here? 

If  any  of  these  items  of  income  from  the 
county  treasury  are  Included  In  clause  "b," 
they  are  all  so  Included;  for  any  reason  jus- 
tifying the  inclusion  of  one  will  necessarily 
sustain  inclusion  of  all.  They  all  come  from 
the  county  treasury  as  compensation  to  coun- 
ty ofDcers,  and  are  allowed  out  of  the  treas- 
ury by  the  county  court.  While  they  arise 
out  of  divers  kinds  of  county  service  and  un- 
der divers  designations,  they  all  reach  a 
point  at  which  they  fall  under  the  common 
and  general  designation  of  "allowances." 
Moreover,  there  are  no  other  allowances  ma- 
terially differing  from  them  in  character. 
The  law  justifies  all  of  them  and  obliges  the 
county  court  to  make  them.  They  are  not 
discretionary  allowances;  nor  are  there  any 
such.  Just  a  few  days  ago  we  decided,  on 
an  application  for  a  writ  of  error,  that  a 
county  court  cannot  allow  any  claim  on  any 
account,  or  to  anybody,  without  express  or 
clearly  implied  statutory  authority.  No  of- 
ficer can  obtain  anything  out  of  the  county 
treasury  by  the  mere  grace  of  the  county 
court.  The  law  must  give  it;  else  he  is  not 
entitled  to  it  Though  the  law  gives  it,  the 
county  court  must  appropriate  the  money  to 
him  by  an  "allowance"  in  the  form  of  an 
order  or  otherwise,  before  he  can  obtain  pay- 
ment No  instance  of  a  discretionary  allow- 
ance to  any  officer  has  been  pointed  out,  and 
I  apprehend  that  the  members  of  this  court 
uniting  in  the  majority  opinion  would  not 
for  an  instant  sanction  a  claim  of  any  such 
authority  In  any  county  court  unless  it  per* 
tained  to  some  of  the  county  court's  own 
rights  or  undertakings^  and,  in  such  cases, 
the  allowances  would  necessarily  be  made  to 
persons,  other  than  the  county  officers,  whose 
services  may  be  demanded  on  account  of  the 
salaries  allowed  them,  and  without  addition- 
al compensation.  The  statute  itself  impliedly 
forbids  discretionary  allowances  to  county 
officers.  Section  49  of  chapter  39  of  the 
Code  says:  "The  county  court  of  every  coun- 
ty shall  allow  annually  to  the  county  officers, 
hereinafter  mentioned,  for  their  public  serv- 
icest  for  which  no  other  fee  or  reward  is 
aUowed  hy  law,  such  sums  to  be  paid  out  of 


the  county  treasury  as  are  deemed  reasonable 
by  the  court  within  the  limits  ascertained 
by  law;  that  is  to  say" — ^and  then  sets  forth 
maximum  and  minimum  limits  of  salaries. 
Thus  the  salary  mentioned  in  clause  "a" 
covers  all  public  services  for  which  "no  other 
fee  or  reward  la  allowed  by  law,"  and  all 
the  discretion  the  court  has  must  be  exer- 
cised in  fixing  that  item,  leaving  none  ap- 
plicable to  items  falling  under  clause  "b." 
In  other  words,  all  the  discretion  it  has  In 
favor  of  these  officers  must  necessarily  be 
exercised  in  fixing  their  salaries,  falling  un> 
der  clause  "a,"  which  proves  that  allowances 
contemplated  by  clause  %"  are  such  as  the 
court  are  not  only  authorized  by  law  to 
make,  but  are  also  legally  bound  to  make. 

Clause  "b"  therefore  must  apply  to  and 
include  fees,  conunissions,  perquisites,  and 
emoluments  charged  by  law  upon  the  coun- 
ty treasury,  but  not  payable,  except  upon  al- 
lowance by  the  county  court,  which  means 
appropriation  of  the  money  to  pay  them,  or 
be  denied  any  force  or  effect  whatever.  If 
it  does  not  include  such  items,  it  Is  a  dead 
letter,  and  performs  no  office  or  function 
whatever.  It  cannot  be  deprived  of  any 
function  and  made  useless,  consistently  with 
the  rules  of  construction.  In  construing  a 
statute,  the  court  must  give  to  every  clause, 
phrase,  and  word  a  meaning  and  effect  If 
it  is  possible  to  do  so.  State  v.  Harden,  62 
W.  Va.  318,  347,  68  S.  B.  715,  60  S.  E.  394 ; 
Baxter  ▼.  Wade,  89  W.  Va.  281,  19  S.  B. 
404;  Argand  v.  Quinn,  39  W.  Va.  535,  20  a 
B.  576;  Bank  v.  County  Court  36  W.  Va. 
341,  15  S.  B.  78;  Jackson  v.  Kettle,  34  W. 
Va.  207,  12  S.  E.  484.  Being  elementary, 
this  proposition  requires  no  further  discus- 
sion or  citation  of  authorities. 

The  majority  opinion  seems  to  assert  two 
supposed  reasons  for  its  refusal  to  adopt 
this  construction.  One  of  these  Is  that  the 
officer  would  get  commissions  twice,  once 
under  clause  "b**  and  again  under  clause 
"c,"  and  the  other  that  both  allowances  and 
commissions  go  Into  the  total  sum  upon 
which  the  15  per  centum  la  charged,  and 
allowances  only  are  excepted.  As  to  the  first 
objection,  It  is  to  be  noted  that  the  officer 
does  not  get  his  commissions  twice.  The  to- 
taling of  salaries,  allowances,  fees,  costs, 
percentages,  perquisites,  emoluments,  and 
commissions  in  the  last  paragraph  of  clause 
"c"  is  not  made  for  the  purpose  of  deter- 
mining a  total  sum  out  of  which  the  15  per 
centum  Is  to  be  taken,  but  for  the  purpose 
of  determining  whether  It  can  be  taken  out 
at  all.  Notice  the  terms:  "When  said  sal- 
aries, allowances,  fees,  costs,  percentages, 
perquisites,  emoluments  and  commissiODs'  ex- 
ceed the  sum  hereinbefore  mentioned  to  be 
retained  by  such  officer,  then  sudi  officer 
shall  pay  to  the  sheriff  as  treasurer*'  of  the 
county,  not  15  per  centum  of  any  total  sum, 
but  15  per  centum  of  all  of  certain  items, 
fees,  costs,  percentages,  perquisites,  penal- 
ties, commissions,  and  emoluments  collected 
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by  him,  except  snch  thereof  as  are  salaries 
and  allowances  made  by  authority  of  law. 
This  paragraph  does  not  require  all  of  the 
emoluments  or  comx)ensatlon  of  the  officer 
to  be  added  up  and  certain  deductions  made 
(salaries  and  allowances),  and  then  15  per 
centum  of  the  remainder  of  the  total  sum  to 
be  paid  into  the  treasury.  The  abatement 
of  compensation  and  augmentation  of  the 
treasury  will  be  exactly  the  same,  if  15  per 
centum  of  each  of  the  several  items  is  turn- 
ed in.  But,  if  it  did  require  aggregation, 
fees  and  commissions  constituting  allowanc- 
es  under  clause  "b"  would  not  be  put  in 
once  as  allowances  and  again  as  commissions 
and  fees,  and  then  stricken  out  only  as  al- 
lowances. They  would  go  in  only  once  un- 
der the  general  designation  of  allowances. 
Aifter  putting  in  salaries  and  allowances, 
which  Include  fees  and  commissions  allowed 
by  the  county  court,  only  the  other  fees, 
commissions,  etc.,  would  be  added;  but  the 
terms  require  no  aggregation  of  these  items 
Into  a  sum  total  from  which  to  take  the  15 
per  centum  for  the  treasury. 

As  to  the  second  objection,  we  may  say 
the  same  reasoning  would  prevent  the  ex- 
clusion of  anything.  The  paragraph  puts 
into  the  enumeration  emoluments,  and  the 
excepting  clause  does  not  exclude  them. 
Emoluments  is  broad  enough  to  cover  the 
salary,  as  well  as  all  fees,  costs,  percentages, 
perquisites,  penalties,  commissions,  and  al- 
lowances. It  would  cover  discretionary  al- 
lowances, if  there  could  be  any.  If  commis- 
sions are  not  excepted,  because  they  are  put 
Into  the  enumeration  and  not  excluded  In 
words,  emoluments,  covering  salaries,  allow- 
ances, perquisites,  and  every  other  conceiva- 
ble thing,  would  not  be  excluded  for  the 
same  reason,  so  that  everything  any  of  these 
offlcars  get  would  be  subject  to  a  deduction 
In  favor  of  the  county  treasury  of  15  per 
centum.  The  theory  of  the  majority,  con- 
sistently applied,  subjects  all  fees  allowed 
by  the  county  court  to  the  15  per  centum 
deduction;  for  fees,  as  well  as  commissions, 
are  specifically  mentioned  in  the  supposed 
aggregation,  and  not  excluded  by  name.  So 
does  it  cut  out  of  clause  "b"  the  allowance 
to  the  county  clerk  for  preparing  the  finan- 
cial statement,  which  is  an  emolumetU  of 
the  office,  and  not  a  salary;  for  emoluments 
are  specified  in  the  supposed  aggr^ation, 
and  not  excluded  by  name.  Yet  the  opin- 
ion, in  violation  of  the  theory  and  in  flat 
contradiction  of  its  own  argument,  says  this 
item  falls  under  clause  "b."  If  so,  why  not 
a  fee  allowed  by  the  county  court?  If  so, 
why  not  a  commission  allowed  by  the  coun- 
ty court?  The  argument  applied-  to  keep 
commissions  on  county  and  district  levies 
out  of  clause  "b,"  directly  applicable  to  fees 
and  emoluments,  other  than  salaries,  is  thus 
cast  to  the  winds,  in  the  effort  to  find  some- 
thing for  the  operation  of  clause  **b,"  other 
than  these  commissions.  Is  not  the  allow- 
ance to  the  derk  an  emolument?    Certainly. 


Are  not  emoluments  Included  in  the  alleged 
aggregation?  Yes.  Being  so,  is  it  excluded 
by  name?  No.  Then  if,  because  of  these 
facts,  the  commissions  In  question  are  not 
excluded  as  being  in  clause  ''b,"  how  can 
this  emolument  be  excluded;  the  facts  in 
each  case  being  the  same? 

All  such  allowances  are  emoluments.  How 
can  any  of  them  belong  to  clause  "b,**  un- 
der the  majority  theory,  let  them  be  discre- 
tionary with  the  court  or  obligatory  upon 
it?  I  repeat  they  are  emoluments,  and  the 
argument  that  cuts  out  commissions  cuts 
out  emoluments,  other  than  salaries  and  al- 
lowances. Is  it  included  in  clause  "b"  be- 
cause it  is  an  allowance?  So  is  a  fee,  be- 
cause an  order  must  be  drawn  for  it.  So 
is  a  commission,  because  a  settlement  must 
be  made  and  recorded,  allowing  credit  for 
it  The  allowance  to  a  clerk  for  preparation 
of  the  financial  statement  is  not  discretion- 
ary. It  is  obligatory.  The  court  is  bound 
to  allow  it  The  statute  says  '*he  shall  be  al- 
lowed a  reasonable  compensation"  for  it 
Code,  c.  89,  {  35.  If  the  court  should  cut  his 
claim  for  it  below  the  standard  of  reason, 
the  clerk  may  sue  and  recover  the  value  of 
the  service.  For  this  reason,  as  well  as  for 
others  stated,  this  item-^the  only  one  con- 
ceded to  be  an  allowance  under  clause  "b" — 
must  go  out,  and  the  clause  becomes  a  dead 
letter,  made  so  here  in  plain  violation  of  the 
rules  of  construction.  There  are  no  such  dif- 
ficulties and  inconsistencies  as  the  majori- 
ty opinion  supposes.  The  excluding  clause 
in  the  last  paragraph  embraces  all  that  is 
included  in  clause  *%*^  The  majority  opin- 
ion admits  this.  Hence  the  crucial  question 
is,  What  does  clause  "b"  include?  To  deter- 
mine that,  we  must  look  at  clauses  "a"  and 
"b"  and  the  first  paragraph  of  clause  "c." 
We  cannot  ignore  these  and  go  to  the  final 
paragraph  of  the  section  and  make  every- 
thing turn  on  a  few  words  found  in  it  The 
rules  of  construction  require  the  court  to 
read  the  whole  section  together,  give  effect 
to  all  of  its  parts,  every  word  of  it,  and  then 
harmonize  them  and  make  the  section  op- 
erate as  a  consistent  whole.  Clause  "a" 
gives  absolutely  the  salary.  Clause  "b"  gives 
absolutely  the  allowances.  The  first  para- 
graph of  clause  **c''  gives  85  per  centum  of 
all  other  fees,  costs,  percentages,  perquisites, 
and  emoluments.  The  word  "other,"  quali- 
fying all  these  items,  proves,  beyond  doubt, 
that  those  things  are  included  in  clause  **a" 
or  *'hJ"  If  they  are  not,  we  must  attribute 
to  the  Legislature  the  stupidity  of  having 
inserted  a  useless,  meaningless  and  confusing 
word  ("other"),  and  also  of  having  inserted 
a  clause  (clause  "b"),  without  giving  it  any 
office  in  the  world  to  perform,  or  anything 
to  act  upon;  for  I  have  shown  allowances 
must  include  fees  and  commissions,  or  noth- 
ing. No  court  can  do  this  consistently  with 
the  rules  of  construction,  as  I  have  shown 
by  authorities  already  cited.'  Having  thus 
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shown  that  clause  "b"  includes  such  fees, 
costs,  percentages,  perquisites,  commissions, 
and  emoluments  as  are  allowed  to  the  of- 
ficers by  the  county  court  by  authority  of 
law,  we  turn  to  the  excluding  clause  in  the 
last  paragraph,  which  says,  ''excluding  there- 
flrom  the  salaries  of  such  officers  paid  out 
of  the  county  treasury,  and  allowances  made 
by  authority  of  law  as  aforesaid."  The  al- 
lowances so  excluded  are  all  the  allowances 
covered  by  clause  "b." 

I  have  demonstrated  the  impossibility  of 
discretionary  allowances  to  officers.  That 
proves  they  could  not  have  been  contemplat- 
ed as  falling  under  clause  **b**;  but,  if  there 
could  be  such  allowances,  no  word  found 
in  the  clause  limits  it  to  mere  discretionary 
or  even  extraordinary  allowances,  if  there 
could  be  such.  On  the  contrary,  the  clause 
says  the  officers  shall  receive  such  allowance 
or  allowances  as  the  county  court  may 
make  by  authority  of  law.  Where  is  the 
warrant  of  the  court  in  the  terms  of  the 
clause  or  the  spirit  of  the  act  for  addition 
or  interpolation  of  the  word  "discretion- 
ary"? Allowances  under  special  statutes,  as 
suggested  in  the  majority  opinion,  exist  only 
in  imagination.  Nobody  has  pointed  out 
any,  or  can  do  so.  They  are  myths,  pure 
and  simple. 

The  opinion  seems  to  assert  that  commis- 
sions cannot  go  into  clause  "b,"  because  not 
allowed  by  a  special  order  drawn  on  the 
county  treasury,  thus  impliedly  admitting 
that  allowances  to  county  officers  by  the 
county  court  by  special  order  may  go  in,  and 
yet  it  concedes  to  that  clause  but  a  single 
item  so  allowed,  upon  the  false  assumption 
that  its  allowance  is  discretionary.  Now, 
clause  "b"  says  nothing  about  the  form  of 
the  allowance.  It  excepts  allowances,  and, 
if  an  allowance  Is  made  by  credit  in  an  offi- 
cer's settlement,  it  Is  as  much  an  allowance 
as  if  made  by  a  special  order.  Indeed, 
there  is  an  order  of  allowance  in  the  entry 
of  the  settlement  upon  the  court's  records 
and  approval  thereof.  No  rule  of  interpre- 
tation justifies  or  permits  interpolation  of 
the  word  "special'*  before  "allowance  or  al- 
lowances" or  the  words  "by  special  order" 
after  these  terms. 

This  construction,  susceptible  of  the  equiv- 
alent of  mathematical  demonstration,  is  sus- 
tained by  other  considerations  pertaining 
to  the  status  of  the  officer  In  question,  the 
conditions  in  view  of  which  the  legislation 
was  enacted,  and  its  objects  and  purposes. 
The  collection  of  taxes  is  not  strictly  within 
the  legal  theory  and  scope  of  a  sherlfT's 
office.  In  handling  levies,  he  acts  as  col- 
lector and  treasurer.  Section  32  of  chapter 
39  says:  "The  treasury  of  each  county  shall 
be  kept  by  the  sheriff  thereof,  who  shall 
be  ex  officio  treasurer  of  such  county  and 
of  each  district  therein."  His  compensation 
as  such  consists  wholly  and  solely  of  com- 
missions on  levies  and  other  receipts  into  the 
treasury.    He  ia  the  collector,  as  well  as  the 


treasurer,  and  this  compensation  to  him  is 
charged  with  enormous  expense  in  the  em- 
ployment of  deputies  to  aid  in  the  collection 
and  disbursement  of  the  levies.  It  is  not  a 
net  receipt.  His  salary,  fees,  and  commis- 
sions as  sheriff  constitute  but  a  small  por- 
tion of  his  income.  The  highest  salary  al- 
lowed to  a  sheriff  is  only  $500,  and  many  of 
them  receive  only  $200.  The  highest  salaries 
allowed  for  clerks  will  average  in  the  sev- 
eral counties  of  the  state,  three,  four,  or  five 
times  the  salaries  allowed  to  sheriffs.  They 
are  not  required  to  abate  any  portion  of 
these  salaries.  The  sheriff's  commissions  on 
county  and  district  levies  are  to  him  what 
the  salaries  of  the  clerks  are  to  them.  He  is 
virtually  denied  any  salary,  because  he  gets 
these  commissions,  and  his  expenses  for  as- 
sistance are  much  heavier  than  those  of 
clerks.  The  Legislature  allows  him  com- 
missions in  lieu  of  a  salary.  All  these  facts 
are  known  to  the  Legislature.  To  allow 
these  clerks  their  several  salaries  without 
abatement  and,  at  the  same  time,  require 
the  sheriff  to  turn  into  the  treasury  15  per 
centum  of  his  commissions  on  these  levies 
works  an  unjust  and  unreasonable  discrim- 
ination against  the  latter,  which  the  Legis- 
lature cannot  be  deemed  to  have  intended, 
and  this  applies  another  settled  rule  of  con- 
struction. "Of  two  permissible  construc- 
tions of  a  statute,  one  working  manifest  in- 
justice and  the  other  equity  and  fairness; 
the  latter  is  adopted,  upon  the  presumption 
that  the  Legislature  did  not  int^id  the  re- 
sults flowing  from  the  former."  Hasson  v. 
Chester,  67  W.  Va.  278,  67  S.  B.  731;  Old 
Dominion,  etc.,  Ass'i^  v.  Sohn,  64  W.  Va. 
101,  46  S.  E.  222;  Dickey  v.  Smith,  42  W. 
Va.  805,  26  S.  E.  373.  Besides,  the  Legisla- 
ture knew  the  sheriff's  commissions  had 
been  largely  cut  down  and  reduced  by  the 
revision  and  alteration  of  the  tax  system. 
In  almost  every  county  in  the  state,  large 
levies  on  public  service  corporations,  other 
than  railroad  companies,  were  formerly  col- 
lected by  the  sheriff,  and  were  subject  to  his 
ordinary  commissions.  At  the  time  of  the 
passage  of  this  act,  all  of  those  levies  were 
collectible  by  the  auditor,  and  the  sherlfTs 
commission  on  them  reduced  from  7^  and 
5  per  cent,  to  1%  per  cent  The  Legislature 
thus  appears  to  have  reduced  the  income 
of  the  sheriff's  office  to  a  point  deemed  rea- 
sonable, without  the  imposition  of  this  15 
per  centum  abatement. 

The  Income  of  the  sheriff's  office  in  a  few 
of  the  larger  counties,  such  as  Ohio,  Wood, 
Cabell,  and  Kanawha,  may  be  larger  than 
is  necessary,  and  this  may  be  equally  true  of 
the  offices  of  the  clerk  of  the  circuit  court 
and  clerk  of  the  county  court.  But  that 
constitutes  no  reason  for  a  construction  or 
interpretation  of  this  statute  that  will  make 
it  operate  harshly  and  unjustly  upon  the  offi- 
cers of  the  smaller  counties  in  which  the 
offices  do  not  p^y  sums  commensurate  with 
the  services  performed  and  the  liabilities 
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Incurred.  The  Legislature,  passing  this  act 
without  sufficient  information  as  to  the  com- 
pensation of  these  officers  to  enable  it  to 
see  what  would  be  Just  and  right,  put  itself 
on  the  side  of  safety  and  justice.  When  the 
act  was  originally  drafted  and  introduced, 
it  provided  for  specific  salaries  for  all  these 
officers,  and  required  them  to  pay  into  the 
treasury  all  of  the  receipts  from  all  sources 
in  excess  of  the  prescribed  salaries.  Seeing 
the  possibility  of  injustice  in  an  attempt  to 
fix  compensation  without  full  knowledge  of 
material  facts,  this  plan  was  altered  by 
amendment,  and  section  9  put  into  its  pres- 
ent form.  This  entirely  changed  the  nature 
and  purpose  of  the  act  as  a  whole.  Its  main 
object  then  was  to  effect  a  slight  reduction 
for  the  time  being,  and  obtain^  for  the  pur- 
poses of  future  legislation,  information 
which  the  Legislature  did  not  have.  For- 
merly no  officer  was  required  to  disclose  in 
any  manner  the  amount  of  fees  received  by 
him.  The  first  eight  sections  of  this  act  are 
so  drawn  as  to  require  all  these  officers  to 
give  accurate  accounts  of  all  fees,  commis- 
sions, perquisites,  and  emoluments  received 
by  them,  of  to  which  they  are  entitled, 
and  they  are  Inhibited  from  performing  any 
gratuitous  services.  These  provisions  were 
intended  to  make  public,  as  a  matter  of  rec- 
ord, the  Income  of  these  offices  which  had 
been  previously  secret  and  unknown,  except 
to  the  officers  themselves.  Salaries  and  al- 
lowances by  the  county  courts  were  not  of 
that  class.  The  records  had  always  disclos- 
ed them,  including  the  sheriff's  commissions, 
and  the  Legislature  had  altered  them  from 
time  to  time,  so  as  to  conform  to  Its  notion 
as  to  what  was  commensurate  with  the 
service  and  responsibility.'  EUs  settlements 
have  always  been  made  matter  of  record, 
open  to  the  inspection  of  the  public.  Just  as 
the  salaries  of  county  officers  have  been. 
Now  that  these  officers,  imder  the  act  here 
involved,  are  required  to  make  full  dis- 
closure of  their  incomes,  the  Legislature  at 
any  of  its  future  sessions  may  deal  intelli- 
gently, wisely,  and  Justly  with  the  subject 
of  compensation  to  county  officers.  It  could 
not  do  so  when  this  act  was  passed,  and  for 
that  reason  desisted  from  the  attempt 
These  general  considerations  fully  sustain 
the  Interpretation  I  have  hurriedly  outlined 
hera 

(TO  W.  Va.  812) 

CLARK  et  al.  v.  HARPERS  FERRY 
TIMBER  CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  6,  1912.) 

(ByJXabuM  ly  the  Court,) 

1.  Vendor  and  Pukchaser  (§§  279,  285*)— 
Remedies  oi*  Vendor  —  Dnforcement  of 
Lien— Parties 

The   purchaser  of  a  defined   part   of   the 

timber  on  a   tract   of  land  subject  to  a   ven- 


dor's lien  is  a  necessary  party  to  a  suit  to  en- 
force the  lien,  and,  in  formulating  the  decree 
of  sale,  the  court  should  observe  the  equitable 
rule,  requiring  sale  of  land  so  situated  in  par- 
cels or  portions,  corresponding  with  the  in- 
terests^ or  the  parties,  in  the  inverse  order  of 
the  alienations,  commencing  with  the  original 
vendee,  if  he  retains  any  of  the  property. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §S  780,  803;  Dec.  Dig. 
§§  279,  285.*] 

2.  Vendor  and  Pttrchaser  (8  285*)  — Rem- 
edies OF  Vendor— £2nforcement  of  Lien- 
Terms  OF  Sale. 

In  prescribing  terms  of  sale  of  a  large  body 
of  land  to  satisfy  a  vendor's  Uen  of  nearly 
$233,000,  the  trial  court  does  not  abuse  its 
discretion  by  requiring  only  $30,000  of  the  pur- 
chase money  to  be  paid  in  cash  and  the  balance 
in  three  equal  installments  in  one,  two,  and 
three  years,  respectively,  from  the  date  of  sale. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  %%  804,  805;  Dec.  Dig. 
S  285.*] 

3.  Vendor  and  Purchaser  (S  279*)  —  Rem- 
edies of  Vendor— Enforcement  of  Lien- 
Parties. 

In  a  suit  to  enforce  a  vendor's  Hen,  a  pur- 
chaser of  the  land  on  which  the  lien  is  at  a 
tax  sale  is  not  a  necessary  party. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,    Cent.    Dig.    |    780;    Dec    Dig.    § 

(Additional  ByllahuM  ly  Editorial  Staff,) 

4.  Appeal  and  Error  (§  238*)— Objections 
IN  Lower  Court— Error  in  Decree. 

Where  a  decree  is  entered  against  one  of 
the  defendants  upon  the  bill  taken  for  confessed, 
an  appeal  therefrom  without  application  first 
made  to  the  circuit  court  to  correct  any  error 
Uierein  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Rrror,  Cent  Dig.  §S  1886-1395;    Dec.  Dig.  S 

^oo«  J 

Poffenbarger,  J.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Pocahontas 
County. 

Bill  In  equity  by  Harry  E.  Clark  and  oth- 
ers against  the  Harpers  Ferry  Timber  Com- 
pany and  others.  From  a  decree  for  plain- 
tifCs,  defendants  appeaL  Appeal  by  defend- 
ant the  Harpers  Ferry  Timber  Company 
dismissed,  and  decree  reversing  cause  remand- 
ed on  appeal  by  W.  0.  Bond  and  another. 

Mollohan,  McClintic  &  Mathews,  L.  M. 
McClintic,  and  Price,  Osenton  &  Horan,  for 
appellants  Bond.  Talbott  &  Hoover,  for  ap- 
pellees. 

Samuel  T.  Spears,  for  appellant  Harpers 
Ferry  Timber  Co.  Talbott  &  Hoover,  for  ap- 
pellees dark  and  others.  Mollohan,  Mc- 
Clintic &  Mathews,  for  appellees  Wm.  O. 
Bond  and  others. 

POFFENBARGER,  J.  The  relation  of  the 
appellants,  W.  C.  Bond  and  N.  U.  Bond,  to 
the  land  and  debt  involved  in  this  suit  will 
appear  from  the  facts  stated  in  Bond  v.  Tay- 
lor, 68  W.  Va.  317,  69  S.  E.  1000.  The  Poca- 
hontas Tanning  Company  assigned  the  un- 
paid purchase-money  notes  mentioned  in  the 
statement  of  that  case  to  Harry  E.  Clark 
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and  John  W.  McCullough,  partners,  under 
the  firm  name  of  Clark  &  McCnllough,  and 
they  brought  this  suit  while  that  of  Bond  v. 
Taylor  was  pending  to  enforce  the  vendor's 
Hen  reserved  to  secure  the  payment  of  the 
notes,  making  their  assignor,  the  Pocahontas 
Tanning  Company,  the  Harpers  Ferry  Timber 
Company,  W.  0.  Bond,  N.  U.  Bond,  W.  S. 
Taylor,  and  the  Durbln  Lumber  Company, 
a  corporation,  defendants.  The  Bonds  ap- 
peared and  answered  the  bill,  claiming  to  be 
owners  in  common  with  Taylor  of  certain 
portions  of  the  timber  on  the  lands,  as  pur- 
chasers thereof  from  the  Harpers  Ferry 
Timber  Company,  and  insisting  that,  In  case 
a  sale  should  be  decreed  to  satisfy  the  lien 
of  the  plaintifb,  the  land  and  timber  not 
-included  in  their  purchase,  should  be  first 
sold,  and,  If  the  proceeds  Uiereof  should  be 
Insufiiclent  to  pay  the  debt,  then  only  so 
much  of  the  timber  they  had  purchased  as 
should  be  necessary  to  cover  any  deficiency 
should  be  sold.  The  bill  was  taken  for  con- 
fessed as  to  the  Pocahontas  Tanning  Com- 
pany, W.  S.  Taylor,  the  Harpers  Ferry  Tim- 
ber Company,  and  the  Durbln  Lumber  Com- 
pany, and  the  court  pronounced  a  decree 
ascertaining  that  there  was  due  the  plaln- 
tiffis  $232,770.66,  including  interest,  and  or- 
dering the  land,  including  the  timber,  sold, 
by  special  commissioners  appointed  for  the 
purpose,  in  default  of  payment  thereof  with- 
in 30  days,  on  terms  which  are  complained 
of,  $30,000  in  cash  and  the  balance  in  three 
equal  installments  payable  in  one,  two,  and 
three  years.  As  this  decree  disregards  the 
alleged  equitable  right  of  the  Bonds  to  have 
the  land  only  first  sold,  they  have  appeal- 
ed. Though  the  Harpers  Ferry  Timber  Com- 
pany made  no  appearance,  it  has  also  ap- 
pealed. 

[4]  A  motion  made  here  to  dismiss  the  ap- 
peal of  the  Harpers  Ferry  Timber  Compa- 
ny will  be  sustained.  As  to  it,  the  decree 
is  one  upon  the  bill  taken  for  confessed. 
Hence,  if  it  is  erroneous  in  any  way,  an 
application  should  have  been  first  made  to 
the  circuit  court  to  correct  the  error.  That 
is  a  condition  precedent  to  the  right  to  ap- 
I)eal  from  such  a  decree. 

[1]  The  equitable  claim  of  the  Bonds,  al- 
ready stated,  should  have  been  sustained 
and  provided  for  in  the  decree.  They  bought 
certain  portions  of  the  timber  from  the  Har- 
pers Ferry  Timber  Company,  the  vendee  of 
the  Pocahontas  Tanning  Company.  At  the 
time  of  their  purchase  both  land  and  tim- 
ber were  subject  to  the  vendor's  lien  for  the 
enforcement  of  which  this  suit  was  insti- 
tuted, but  their  contract  of  purchase  did  not 
provide  for  the  payment  of  that  debt  in  ad- 
dition to  the  other  consideration  they  agreed 
to  pay.  On  that  point  the  contract  is  dear 
and  unequivocal.  They  agreed  to  take  from 
the  land  and  pay  for  enough  timber  each 
month  to  enable  the  Harpers  Ferry  Timber 
Company  to  meet  its  obligations  to  the  Poca- 1 


hontas  l^inning  Company  on  the  purchase- 
money  notes  here  involved,  and  also  to  pro- 
vide and  pay  such  sum  each  month,  in  the 
event  of  their  failure  to  take  off  enough 
timber  to  equal  it  at  the  price  agreed  upon, 
$2.50  per  thousand  feet  The  agreement  re- 
cites that  $4,000  had  been  paid,  hot  to  the 
Pocahontas  Tanning  Company,  but  to  the 
Harpers  Ferry  Timber  Company,  and  also 
that  future  payments  should  be  made  to  the 
Harpers  Ferry  Timber  Company.  Hence,  the 
Bonds  and  Taylor,  the  latter  representing 
the  firm  in  said  tract,  as  it  appears  from 
the  decision  in  Bond  v.  Taylor,  already  re- 
ferred to,  became  purchasers  of  the  timber* 
and  did  not  assume  the  payment  of  the  debt 
due  from  the  Harpers  Ferry  Timber  Com- 
pany to  the  Pocahontas  Tanning  Company. 
They  are  in  the  same  situation,  therefore,  as 
purchasers  of  a  portion  of  mortgaged  prem- 
ises from  the  mortgagor,  without  assumption 
of  the  mortgage  debt  In  such  case,  the 
foreclosure  decree  should  order  a  sale  of  the 
property  in  the  inverse  order  of  the  aliena- 
tions of  the  mortgagor,  first  subjecting  to 
sale  such  portions  of  the  property  as  he  still 
owns.  Oracey  v.  Myers,  16  W.  Va.  IM; 
Jones  V.  Myrick's  Ez'rs,  49  Va.  179;  Hen- 
kle's  Ez'r  v.  Allstadt,  4  Orat  284;  WUcoz 
T.  Musche,  89  Mich.  101,  104;  Huxley  y. 
Rice,  40  Mich.  73-77;  Jones,  Mortg.  i  1576; 
9  E2nc.  PL  &  Pr.  411.  This  rule  is  equally 
applicable  in  the  enforcement  of  vendor^s 
liens.  Utchfield  v.  Preston,  98  Va.  630;' 
Whitten  V.  Saunders,  75  Va.  563;  Boyce  ▼. 
Stanton,  15  Lea  (Tenn.)  346;  Alabama  v. 
Stanton,  5  Lea  (Tenn.)  423;  29  Cyc.  792. 
The  decree  would  be  erroneous  for  another 
reason.  As  there  are  separate  Interests  in 
the  land  considered  as  a  whole,  soil  and  tim- 
ber, the  sale  should  have  be^  ordered  by 
parcels  so  as  to  keep  the  proceeds  of  the 
several  Interests  separate  and  render  it  pos- 
sible to  determine  and  conserve  the  rights 
of  the  parties  respecting  them.  McCleary 
V.  Grantham,  29  W.  Va.  301,  11  S.  E.  949; 
Bank  v.  Wilson,  25  W.  Va.  242.  This  con- 
clusion ia  not  inconsistent  with  the  princi- 
ple of  Hart  V.  Larkin,  66  W.  Va.  227,  66  S. 
B.  331,  135  Am.  St  Rep.  1027.  It  does  not 
allow  a  creditor's  debt  to  be  postponed  by 
subsequent  acts  of  the  debtor.  Both  land 
and  timber  are  liable  for  the  debt,  and  the 
creditor  is  entitled  to  a  decree  of  sale  now, 
but  the  method  of  sale  must  respect  equita- 
ble rights  of,  all  persons  interested  in  the 
property. 

If  any  equitable  right  in  the  plaintiffs  to 
sell  the  timber  along  with  the  land,  treat- 
ing both  as  one,  or  in  the  Harpers  Ferry 
Company  to  have  the  timber-  sold  first,  could 
have  been  founded  upon  the  expectation  of 
the  latter  to  pay  the  original  purchase  mon- 
ey out  of  the  proceeds  of  the  timber,  such 
right  was  destroyed  by  the  conduct  of  the 
Harpers  Ferry  Company  in  preventing  the 
cutting  of  the  timber  by  its  collusion  with 
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Taylor  in  the  effort  to  prednde  tbe  Bonds 
from  any  share  in  the  timber.  The  decree 
in  the  cause  of  Bond  v.  Taylor,  reciting  the* 
facts  in  that  cause,  was  exhibited  in  this 
with  the  Bond  answer,  from  which  the  fail- 
ure of  Taylor  and  the  Bonds  to  comply  with 
their  contract  with  the  Harpers  Ferry  Com- 
pany, which  would  have  enabled  the  latter 
to  pay  the  Pocahontas  Tanning  Company, 
clearly  appeared  to  have  been  caused  in  part 
by  the  Harpers  Ferry  Company. 

In  disposing  of  these  questions,  we  have 
said  enough  to  demonstrate  the  right  of  the 
Bonds  to  be  heard  in  this  cause.  Though 
their  purchase  was  ^bsequent  to  the  ven- 
dor's lien,  they  were  nevertheless  interest- 
ed in  the  subject-matter  of  the- suit. 

[2]  A  cross-assignment  of  error  is  based 
upon  the  terms  of  sale,  prescribed  by  the  de- 
cree, which  requires  only  $30,000  of  the  pur- 
chase money,  less  than  the  interest  on  the 
debt,  to  be  paid  in  cash,  and  the  balance, 
over  $200,000,  in  three  equal  installments, 
payable  respectively,  in  one,  two,  and  three 
years  from  the  date  of  the  sale.  These  terms 
are  somewhat  liberal  to  the  purchaser,  but 
the  cash  required  to  be  paid  is  a  considera- 
ble sum,  and  the  deferred  installments  are 
not  unreasonably  postponed.  The  creditors 
will  receive  all  their  money  with  interest  in 
a  reasonable  time,  if  the  property  sells  for 
enough  to  cover  the  debt.  Unable  to  see 
any  abuse  of  the  court's  acknowledged  dis- 
cretion in  the  prescription  of  these  terms, 
we  overrule  this  assignment 

[30  Shortly  before  the  institution  of  the 
suit,  B.  M.  Hoover  purchased  all  the  land 
as  delinquent  for  nonpayment  of  taxes. 
Showing  this  fact,  the  answer  of  the  Bonds 
claimed  he  was  a  necessary  party  to  the 
suit  In  the  final  decree,  his  appearance  is 
recited,  but  he  filed  no  answer,  and  the  bill 
was  not  amended  by  the  addition  of  any  al- 
legation as  to  him.  Upon  this  state  of  facts, 
the  Bonds  assign  error  in  proceeding  to  a 
decree  without  such  allegation.  I  think 
there  was  error  for  this  reason,  but  my  as- 
sociates are  of  a  different  opinion,  for  the 
reason  that  Hoover's  right  was  definite  and 
certain,  and  all  the  other  interested  parties 
could  protect  their  rights  by  redeeming. 

For  the  reason  stated,  the  decree  will  be 
reversed  and  the  cause  remanded  to  the  cir- 
cuit court  of  Pocahontas  county,  with  direc- 
tion to  enter  a  decree,  requiring  a  sale  first 
of  the  land,  excluding  the  timber  thereon 
sold  to  Taylor  and  the  Bonds,  and,  if  the 
proceeds  thereof  shall  be  insutHcient  to  pay 
the  purchase  money  due  the  plaintiffs  and 
their  costs,  then  so  much  of  the  timber  sold 
as  aforesaid  as  shaU  be  necessary  to  satisfy 
the  balance  of  the  purchase  money  lien  and 
costs,  and  for  further  proceedings.  Costs  in 
this  court  will  be  decreed  to  W.  C.  Bond 
and  N.  U..  Bond,  the  parties  substantially 
prevailing  here. 


(70  W.  Va.  282) 

DEYENY  et  aL  t.  COOK  et  aL 

(Sapreme  Court  of  Appeals  of  West  Yirginia. 

Feb.  6,  1912.) 

(Syllahut  hy  the  Court.) 

1.  Costs  (ft  279*^--EaEOB  iw  Taxation— Mo- 
tion TO  Retax. 

An  execution  on  a  judgment  for  costs  will 
not  be  quashed  because  uie  taxation  is  er- 
roneous. The  error  must  be  corrected  by  mo- 
tion to  retax  the  costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  i  1068;    Dec.  Dig.  S  279.*] 

2.  Costs  (f  264*)  —  Exbcution  fob  Costs  — 

AliENOMBNT. 

The  circuit  court  has  no  authority  to 
amend  an  execution  therein  issued  on  a  judg- 
ment for  costs  rendered  by  the  Supreme  Court 
of  Appeals,  if  the  proposed  amendment  in- 
volves a  change  in  the  taxation  of  the  costs  as 
certified  from  the  appellate  court 

[Ed.  Note.— For  otiier  cases,  see  Costs,  Dec 
Dig.  {  264.*] 

3.  Costs  (§  216*)— Taxation— JuBiSDicmow. 

The  jurisdiction  to  retax  costs  belongs  to 
the  court  in  which  they  are  recovered  and  orig- 
inally taxed.  ProceedingB  to  retax  must  as  a 
general  rule  be  heard  before  the  court  of 
which  the  derk  who  taxed  the  costs  is  an  of- 
ficer. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  ft  823;   Dec.  Dig.  {  216.*] 

4.  Cqstb  (I  264*)— Costs  on  AppBAir-TAZA- 

TION. 

When  for  any  reason  there  remains  an  un- 
decided question  regarding  costs  after  decision 
on  appeal,  the  court  by  which  the  judgment  in 
relation  to  those  costs  was  rendered  is  the 
court  to  determine  it 

[Ed.  Note.— For  other  cases,  see  Costs,  Dec. 
Dig.  I  264.*] 

Error  to  Circuit  Court  Marlon  County. 

Action  by  Thomas  A.  Dereny  and  others 
against  James  F.  Cook  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

W.  S.  Meredith,  Geo.  M.  Alexander,  and 
Chas.  Powell,  for  plaintiffs  In  error.  Harry 
Shaw,  for  defendants  in  error, 

ROBINSON,  J.  The  circuit  court  overrul- 
ed a  motion  to  quash  an  execution  and  the 
plaintiffs  in  the  motion  have  prosecuted  this 
writ  of  error  to  reverse  the  order  made  in 
the  premise& 

The  execution  issued  on  a  judgment  of 
the  Supreme  Court  of  Appeals,  which  judg- 
ment is  in  the  following  words:  «<•  •  * 
and  that  the  appellees  *  *  *  do  pay  to 
the  appellants  their  costs  about  the  prose- 
cution of  their  appeal  and  supersedeas  in 
this  Court  in  this  behalf  expended."  The 
mandate  which  certified  this  judgment  to 
the  circuit  court  was  accompanied  by  a  tax» 
ation  of  the  costs  incurred  and  recovered  by 
the  appellants,  according  to  the  usual  prac- 
tice in  that  regard.  The  execution  on  tills 
judgment  for  costs  properly  issued  in  the 
circuit  court,  pursuant  to  the  following  stat- 
lutory  provision:   *'The  court  from  which  any 
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case  may  have  come  to  the  supreme  court 
of  appeals,  shall  enter  the  decision  of  the 
appellate  court  as  Its  own,  and  execution 
thereon  may  Issue  accordingly."  Code  1906, 
c.  135,  S  29.  The  execution  called  for  the 
exact  amount  of  the  costs  taxed  in  the  Su- 
preme Court  of  Appeals.  *  It  followed  the 
mandate  of  the  appellate  court  and  the  tax- 
ation which  accompanied  that  mandate. 
That  taxation  had  been  made  by  the  clerk 
of  the  Supreme  Court  of  Appeals  under  the 
authority  of  this  provision:  "The  clerk  of 
the  court  wherein  a  party  recovers  costs 
shaU  tax  the  same."    Code  1906,  c.  138,  S  12. 

One  item  of  the  costs  so  taxed  was  the 
expense  of  the  bond  required  to  perfect  the 
appeal  and  supersedeas.  The  bond  was  fur- 
nished the  appellants  by  a  surety  compan:^. 
The  law  allows  the  inclusion  of  the  reasona^ 
ble  expense  of  a  suit  bond  in  the  costs  re- 
covered by  the  party  from  whom  such  bond 
is  required.  Code  1906,  c.  87,  {  17al.  The 
parties  against  whom  the  execution  issued, 
the  appellees  in  the  former  proceeding,  con- 
ceived that  the  sum  taxed  against  them  for 
the  expense  of  the  appeal  bond  was  not 
warranted  by  the  statute  last  cited,  nor  by 
the  Judgment  on  the  appeal.  As  a  remedy 
to  prevent  the  collection  of  this  item,  they 
chose  the  motion  to  quash  the  execution 
which  is  now  before  ns. 

[1]  The  case  does  not  call  for  a  construc- 
tion of  the  statute  allowing  as  costs  the  ex- 
pense of  a  suit  bond.  We  need  not  say  when 
and  in  what  amount  this  expense  may  be 
included  as  costs.  Let  us  assume  that  the 
complaining  parties  are  right  in  their  con- 
tention that  the  item  in  this  case  is  unwar- 
ranted. A  motion  to  quash  totally  the  exe- 
cution could  not  prevail  merely  because  an 
improper  or  unwarranted  Item  was  Included 
In  the  costs.  There  was  unquestionably  a 
valid  Judgment  for  costs.  That  Judgment 
would  support  an  execution  for  the  proper 
amount  Some  amount  was  proper.  An 
execution  on  a  valid  Judgment  for  costs  can- 
not be  .quashed  merely  because  of  clerical  ir- 
regularities in  the  amount.  The  proper 
course  Is  to  move  for  a  correction  In  this 
particular.  An  erroneous  taxation  of  costs 
furnishes  no  ground  for  quashing  the  writ. 
The  error  may  be  corrected  on  a  motion  to 
retax  the  costs.  Freeman  on  Executions,  S 
78;  Herman  on  Executions,  f  404;  11  Cyc. 
161,  162;  17  Oyc.  1155.  There  are  many 
cases  in  point  ''The  refusal  of  courts  to 
quash  writs  because  of  some  irregularity 
therein  and  the  directing  amendments  in- 
stead is  based  upon  the  ground  that  the  ir- 
regularity has  been  of  no  injury  to  the  mov- 
ing party  and  that  it  is  unjust  to  punish  the 
plaintiff,  and  to  deprive  him  of  some  right, 
because  of  an  error  of  an  officer  in  Issuing 
the  writ,  to  which  the  plaintiff  did  not  con- 
tribute."    Freeman  on  Executions,  supra. 

[2]  Plaintiffs  in  the  motion  submit  that 
the  circuit  court  at  the  least  should  have 
amended  the  writ  so  as  to  exclude  the  item 


as  to  which  objection  is  made.  If  the  taxa- 
tion had  pertained  to  a  Judgment  of  the  cir- 
cuit court,  such  amendment  could  have  been 
made  by  that  court.  On  the  motion  to 
quash,  the  circuit  court  could  have  done 
what  would  have  merely  amounted  to  a  re- 
taxation  of  costs  recovered  in  that  court. 
But  did  not  the  circuit  court  properly  dis- 
miss the  motion  to  quash  without  amending 
the  writ  since  the  execution  was  in  direct  ac- 
cord with  the  taxation  made  in  the  appel- 
late court?  Clearly  so,  we  hold:  The  cir- 
cuit court  had  no  authority  to  do  that  which 
would  retax  the  costs  recovered  in  the  Su- 
preme Court  of  Appeals.  It  could  only  fol- 
low the  mandate  and  taxation  that  came 
down  to  it  No  statute  gives  it  any  other 
power.  Surely  an  Inferior  court  is  war- 
ranted in  honoring  as  correct  and  legal  a 
taxation  of  costs  made  in  a  superior  court 
wherein  those  costs  are  recovered. 

[3]  The  Jurisdiction  to  retax  costs  belongs 
to  the  court  in  which  they  are  recovered 
and  originally  taxed.  "Proceedings  to  re- 
tax must  as  a  general  rule  be  heard  before 
the  court  of  which  the  clerk  who  taxed  the 
costs  is  an  officer."  11  Cyc.  160.  These 
complaining  parties  have  a  clear  remedy  by 
which  to  eliminate  the  item  of  expense  for 
the  bond,  if  it  is  not  legal.  They  may  apply 
to  the  Supreme  Court  of  Appeals  for  a  re- 
taxation  of  the  costs.  Armed  with  a  re- 
taxatlon  made  by  the  appellate  court  .and 
certified  to  the  circuit  court,  they  will  be 
able  readily  to  have  the  vnrit  amended.  No 
other  course  would  be  regular.  The  item 
for  the  expense  of  the  bond,  if  taxable  any- 
where, is  taxable  In  the  Supreme  Court  of 
Appeals,  for  that  Item  of  costs  was  Incurred 
in  a  suit  or  proceeding  pending  in  that  court 
It  was  incurred  there  on  an  appeal  and  su- 
persedeas. The  bond  pertains  to  the  pro^ 
ceedings  above.  The  expense  of  the  bond 
was  incurred  by  reason  of  the  appellate  pro- 
ceedings. It  must  be  taxed  as  costs  there- 
of, for  It  can  only  be  recovered  as  appellate 
costs.  The  t&ct  that  the  bond  is  given  and 
filed  in  the  office  of  the  clerk  of  the  court 
below  does  not  change  the  relation  that 
this  expense  bears  to  the  appellate  pro- 
ceedings. If  we  must  permit  the  retaxa- 
tlon  of  such  an  item  in  another  court  theaa 
we  must  permit  the  retaxation  of  all  oth- 
er items  of  appellate  costs  there.  The  costs 
due  the  clerk  of  the  court  of  last  resort,  the 
expense  of  orders  of  publication  made  In 
that  court  at  the  capital,  the  expense  of 
printing  records,  and  many  other  appellate 
charges,  may  be  called  into  question  in  dis- 
tant parts  of  the  state  before  tribunals  which 
do  not  have  on  file  the  original  proofs  war- 
ranting those  charges.  Orderly  and  satis- 
factory procedure  demands  that  the  taxation 
of  the  costs  of  a  suit  be  called  into  question 
in  the  court  in  which  those  costs  were  In- 
curred. 

[4]  Other  courts  have  dealt  with  the  ques- 
tion which  this  case  presents.     An  inferior 
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appellate  conrt  in  Missouri  held:  "A  motion 
to  retax  costs  will  not  be  entertained  where 
the  costs  have  been  taxed  In  accordance  with 
the  mandate  of  the  supreme  court'*  Ames 
y.  Scudder,  20  Mo.  App.  64.  The  Supreme 
Court  of  Louisiana  denied  that  there  was 
Jurisdiction  in  the  inferior  court  in  relation 
to  the  amount  of  costs  recovered  above. 
State  ex  reL  Johnson  v.  Judges,  107  La.  69, 
31  South.  645.  One  of  the  points  held  In 
that  case  may  be  fittingly  quoted  here:  '"The 
Judgment  is  intended  to  embrace  within  its 
terms  all  questions  regarding  costs.  If,  for 
any  reason,  there  remains  an  undecided 
question  regarding  the  costs,  after  the  deci- 
sion has  been  rendered,  and  a  q:uestion  of  in- 
terpretation or  construction  arises,  the  court 
by  which  the  Judgment  was  rendered,  is  the 
court  of  competent  Jurisdiction."  The  same 
rule  is  elsewhere  expressed  as  follows:  "If 
for  any  reason  there  remains  an  undecided 
question  regarding  costs  after  decision  on 
appeal,  the  court  by  which  the  Judgment  is 
rendered  Is  the  court  to  determine  it"  11 
Cyc.  161. 

The  order  overruling  the  motion  to  quash 
the  execution  Is  not  erroneous.  It  will  be 
affirmed. 

WILLIAMS,  J.  (concurring).  I  concur  in 
the  decision  for  the  reason  that  no  motion 
to  retax  the  costs  had  been  made,  and  over- 
ruled. Assuming,  for  the  sake  of  argument 
only,  that  the  premium  on  the  appeal  bond 
was  an  improper  taxation  of  costs  by  the 
clerk  of  this  court,  I  do  not  believe  there  is 
any  power  in  this  court  to  correct  such  er- 
roneous taxation  after  the  mandate  has 
been  certified  to  the  court  below.  Jurisdic- 
tion over  the  case  has  then  passed  from  this 
court  If  the  clerk's  taxation  of  costs,  made 
pursuant  to  a  Judgment  of  this  court  carry- 
ing costs,  becomes  a  part  of  the  Judgment 
Itself,  it  cannot  be  corrected  here  or  in  any 
other  court  after  it  has  become  final.  H^ech- 
er  V.  Foster,  66  W.  Va.  453,  66  B.  B.  643; 
Johnson  v.  Gould,  62  W.  Ya.  599,  59  S.  B. 
611;  and  Henry  v.  Davis,  13  W.  Va.  230. 
On  the  other  hand,  if  the  taxation  is  not  a 
part  of  the  Judgment  itself,  it  is  the  minis- 
terial act  of  the  clerk  and  may  be  corrected 
on  motion,  after  due  notice,  in  the  court 
from  which  the  execution  issued.  This  court 
has  no  power  to  enforce  its  Judgments,  on 
appeals,  by  execution.  Its  Judgments  and 
decrees  become,  in  effect.  Judgments  and  de- 
crees of  the  lower  court,  and  are  enforced 
by  execution  thereon  as  if  there  had  been 
no  appeal.  Code  1906,  c.  135,  |  29.  The 
majority  opinion  would  establish  a  rule  re- 
quiring the  execution  debtor  to  apply,  in 
the  first  place,  to  this  court  for  a  retaxa- 
tion  of  the  costs,  and  then  return  to  the 
lower  court  to  have  the  execution  corrected 
accordingly.  To  my  mind  this  appears  to 
be  an  unnecessarily  circuitous  performance. 


and  in  cases  where  the  Judgments  of  this 
court  had  become  final,  which  is  generally 
the  case  even  before  the  taxation  of  costs 
has  been  made  by  the  derk  of  this  court, 
would  amount  to  a  denial  of  relief.  Our 
statute,  in  respect  to  the  effect  to  be  given 
to  the  Judgments  and  decrees  of  this  court, 
on  appeals,  is  peculiar.  For  this  reason  the 
text  cited  from  Cyc.  is  inapplicable  here. 
By  reference  to  the  decisions  which  the  au- 
thor cites  in  support  of  the  text,  I  find  that 
those  of  them  that  present  conditions  which 
are  at  all  analogous  to  the  case  we  are  de- 
ciding, are  from  states  wherein  the  appellate 
courts  are  vested  with  the  power  by  stat- 
utes to  enforce  their  own  Judgments  and  de- 
crees. In  the  Louisiana  case,  cited  by  Judge 
ROBINSON,  that  court,  in  its  opinion,  says: 
"It  is  Ck>de  law  that  primarily  the  inferior, 
and  by  appeal  the  appellate,  court  sh^U 
determine  the  manner  of  the  execution  of 
the  Judgments  which  they  have  rendered, 
when  the  proper  manner  of  executing  them 
is  to  be  determined."  The  subject  of  costs 
is  purely  statutory,  and  there  are  no  com- 
mon-law precedents  for  the  procedure  in  re- 
lation thereto.  We  should  establish  a  rule 
in  conformity  with  our  own  statute  and  in 
aid  of  Justice.  It  Is  consistent  with  both 
Justice  and  reason  that  the  lower  court 
should  be  allowed  to  entertain  a  motion  to 
correct  a  taxation  of  costs  made  by  the  clerk 
of  this  court,  as  preliminary  to  passing  up- 
on the  validity  of  an  execution  issued  by 
the  lower  court,  when  the  taxation  of  costs 
was  not  specifically  directed  by  the  order 
of  this  court 

(70  W.  Va.  306) 

DBMAIN  v.  HUSTON  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia* 

Feb.  6,  1912.) 

(Syllahua  hy  the  Court.) 

1.  Pabtnebship  (§  327*)  —  Action  fob  Dis- 
soLUTio  N—PiiitADiNG*— Reply  . 

An  answer  to  a  bill  for  dissolution  of  a 
copartnership,  claiming  a  larger  share  in  the 
firm  than  the  bill  admits,  not  merely  a  large 
value  of  an  admitted  share,  is  in  substance  and 
effect  a  cross-bill,  to  which  a  special  reply  may 
properly  be  filed. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  {  774;   Dec.  Dig.  {  327.*] 

2.  Pabtnebship  (§  76*)— Shabe  in  Pbofits— 
Pbesumptions. 

Persons  entering  into  a  copartnership  re- 
lation without  an  agreement  as  to  their  respec- 
tive interests  in  the  firm  are  presumptively 
equal  iiartners. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  S  124;    Dec.  Dig.  §  76.»] 

3.  Pabtnebship  (S  53»)  —  Existence— Suffi- 
ciency OF  E)VIDENCE. 

Omission  of  the  name  of  one  of  the  mem- 
bers of  a  firm  from  affidavits  made  and  deeds 
executed  and  accepted  by  other  members  there- 
of, purporting  to  name  all  the  members,  do  not 
as  evidence  prevail  over  constant  and  uniform 
recognition  m   other  respects   of  the  member- 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dee.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  indexes 
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■hip  of  the  omitted  person,  on  an  issue  as  to 
whether  he  Is  a  member  and  the  extent  of  his 
interest. 

[£id.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  {  76 ;   Dea  Dig.  (  58.*] 

Robinson,  J.,  dissenting. 

Appeal  from  Girctilt  Court,  Monongalia 
County. 

Bill  in  equity  by  Robert  Henry  Domain 
against  Ohauncey  W.  Huston  and  others. 
From  a  decree  for  complainant,  defendants 
appeaL  Affirmed  in  part,  and  reversed  In 
part  and  remanded. 

Donley  &  Hatfield  and  Wm.  S.  John,  for 
appellants.  Moreland,  Moreland  &  Guy  and 
Coz  &  Baker,  for  appellee. 

P0FFENBAR6ER,  J.  In  this  suit  to  de- 
termine the  rights  of  the  members  of  a 
copartnership,  settle  the  accounts  and  dis- 
solve it,  brought  by  Robert  Henry  Demain, 
what  Interests  or  shares  he  and  the  other 
members  have  Is  the  important  question. 
Gialmlng  a  one  half  Interest  and  conceding 
the  other  half  to  Chauncey  W.  Huston,  he 
brought  the  suit  against  him  alone.  After 
the  entry  by  agreement  of  an  order  of  ref- 
erence, Huston  filed  an  answer,  asserting 
membership  of  his  father,  Samuel  P.  Huston, 
In  the  firm  and  ownership  of  a  one-third  in- 
terest therein  on  the  part  of  his  father  and 
another  third  on  the  part  of  himself,  and 
conceding  the  remaining  third  to  the  plain- 
tilf.  A  general  and  special  replication  was 
filed  to  this  answer.  At  or  about  the  same 
time  Demain  filed  an  amended  bill  to  which 
Samuel  P.  Huston  was  made  a  party,  and 
in  which  he  still  claimed  a  one-half  interest, 
conceding  that  originally  the  firm  had  con- 
sisted of  himself  and  Samuel  P.  Huston,  and 
that  subsequently  Chauncey  W.  Huston  had 
been  admitted  into  it,  but  denying  any  abate- 
ment of  his  own  half  Interest  on  the  admis- 
sion of  Chauncey  W.  Huston.  The  matter 
contained  in  this  amended  bill  is  substantial- 
ly the  same  as  that  set  forth  in  the  special 
replication.  To  this  bill,  the  two  defendants 
filed  a  Joint  and  separate  answer.  This  was 
also  replied  to  generally  and  specially.  In 
these  pleadings  the  entire  history  of  the 
transactions  of  the  parties  is  set  forth,  and 
the  issue  already  stated  raised,  upon  which 
a  considerable  amount  of  evidence  was  taken 
and  filed,  and  the  court  entered  a  decree,  de- 
claring Demain  entitled  to  a  one-half  inter- 
est and  the  two  defendants  to  a  one-fourth 
interest  each.  From  it  the  latter  have  ap- 
pealed. 

[1]  The  overruling  of  motions  to  strike  out 
the  special  replications  to  the  answers  is 
assigned  as  error  upon  the  theory  that  the 
answers  are  not  in  effect  cross-bills,  praying 
affirmative  relief.  As  they  assert  a  larger 
interest  in  the  firm  on  the  part  of  the  de- 
fendants than  the  bills  admit,  we  are  of  the 
opinion  that  they  are,  in  effect,  cross-bills 


in  80  far  as  they  <!laim  such  larger  interests 
and  aver  facts  in  support  of  the  claim.  We 
are  not  unmindful  of  the  general  rule  that, 
in  the  settlement  of  partnership  accounts, 
the  rights  of  the  parties  may  be  adjusted 
and  settled  on  the  allegations  of  the  bill,  but 
ordinarily  there  is  no  controversy  as  to  the 
interests  of  the  parties.  Here  the  bill  does 
not  admit  certain  averments  of  fact  upon 
which  the  defendants  found  their  claims. 
On  the  contrary,  it  denies  their  claim  to 
two-thirds  of  the  assets,  after  the  payment 
of  debts,  and  the  allegations  upon  which  that 
claim  rests.  The  answers  demand  something 
the  bill  does  not  admit  It  stands  upon 
the  averments  of  the  answer,  and  not  upon 
the  allegations  of  the  bilL  Hence,  we  think 
the  case  is  not  within  the  general  rule  and 
the  special  replications  were  necessary. 

Review  of  the  decree  complained  of  neces- 
sitates consideration  of  the  following  mate- 
rial facts:  About  the  year  1879  a  copart- 
nership was  formed  by  Samuel  P.  Huston 
and  Robert  H.  Demain  for  the  purpose  of 
doing  business  as  carpenters  and  builders, 
and  continued  until  about  March  1,  1888. 
The  business  of  the  firm  was  neither  heavy 
nor  extensive.  It  consisted  largely  of  work 
charged  and  paid  for  by  the  day  and  the 
cost  of  materials  furnished  by  them,  and  the 
income  and  profits  were,  for  the  most  part, 
divided  equally  between  the  members  as  col- 
lections were  made.  There  was,  however,  an 
accumulation  of  some  firm  property.  They 
had  a  shop  and  some  small  pieces  of  real 
estate.  According  to  the  testimony  of  the 
two  defendants,  Chauncey  W.  Huston,  the 
son  of  Samuel  P.  Huston,  was  taken  into  the 
firm  on  the  1st  day  of  March,  1888.  Demain 
is  not  positive  as  to  the  date.  He  says  it 
was  about  1888-90  or  91,  or  within  a  year 
or  two  of  1890.  As  to  the  terms  on  which 
he  was  taken  in  there  is  controversy;  he 
and  his  father  testifying  positively  to  an  ex- 
press agreement  that  the  three  members  of 
the  firm  were  to  have  equal  interests,  and 
Demahd  denying  such  an  agreement,  and 
saying  he  admitted  the  son  at  the  request 
of  the  father,  without  making  any  agreement 
with  either  of  them  as  to  what  interest  he 
should  have.  His  theory  seems  to  be  that 
Samuel  P.  Huston  took  his  son  into  the  firm 
upon  some  agreement  between  them  of  which 
he  had  no  knowledge.  An  expression  used 
by  Samuel  P.  Huston  in  his  testimony  is 
relied  upon  as  an  admission  of  an  agree- 
ment in  accord  with  the  theory  of  the  de- 
cree, but,  reading  it  in  connection  with  its 
context,  we  do  not  so  interpret  it  In  other 
places  he  swears  positively  to  an  agreement 
to  a  corpartnership  with  equal  third  Inter- 
ests. The  new  firm  has  never  been  dissolved, 
but  it  has  done  very  little  business,  if  any, 
since  about  the  year  1903.  On  the  admission 
of  the  new  member,  they  did  a  larger  busi- 
ness, taking  contracts  for  buildings  and  struc- 
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tnres  of  yarloiu  kinds,  and  the  firm  pros- 
pered. Chauncey  W.  Huston  had  sole  charge 
of  the  books,  contracts,  collections,  and  bank 
accounts,  and  seems  to  have  made  all  im- 
portant estimates,  purchased  materials,  and 
superintended  the  business  generally.  Some 
of  the  earnings  of  the  firm  were  invested  in 
real  estate  which  rapidly  grew  in  value, 
and  yielded  considerable  profits.  Demaiu 
had  the  outside  management  of  the  struc- 
tural work,  such  as  getting  materials  upon 
the  grounds  and  superintending  the  employte 
In  their  work.  Samuel  P.  Huston  worked 
In  their  carpenter  shop  and  in  the  mills  from 
which  they  procured  finished  lumber  and  ma- 
terials. He  had  practically  nothing  to  do 
with  the  general  management  of  the  busi- 
ness, and  his  name  was  dropped  out  of  its 
documentary  and  contractual  business  trans- 
actions with  third  parties.  Mechanic's  liens 
were  taken  in  which  the  afiSdavits  to  the  ac- 
counts, made  by  Chauncey  W.  Huston,  stat- 
ed the  firm  consisted  of  himself  and  Robert 
Henry  Demain.  On  one  occasion  he  made 
an  affidavit  for  a  continuance  in  an  action 
against  the  firm  in  which  he  stated  it  con- 
sisted of  himself  and  Demain.  Some  deeds 
for  real  estate  were  made  to  him  and  De- 
main  as  constituting  the  firm,  ■  and  others 
were  executed  by  liimself  and  Demain  as  the 
only  members  of  the  firm.  The  record  shows 
one  deed  executed  by  all  three,  describing 
themselves  as  partners.  Demain  and  Chaun- 
cey W.  Huston  seem  to  have  been  severally 
engaged  in  real  estate  speculations  on  their 
Individual  accounts  as  well  as  in  the  firm 
name,  and  to  have  drawn  considerable  sums 
of  money  from  the  firm  for  that  and  other 
imrposes.  Samuel  P.  Huston,  less  active  and 
energetic,  seems  to  have  required  and  drawn 
much  smaller  amounts,  only  about  $800  a 
year,  according  to  the  testimony  of  the  son. 
The  record  does  not  disclose  in  detail  nor 
approximately  how  much  any  of  them  drew 
from  the  firm.  The  boolss,  though  demanded 
by  Demain,  have  not  been  produced,  and  the 
record  shows  no  application  for  any  order 
from  the  court  to  compel  him  to  produce 
them. 

[8]  The  circuit  court  rightly  found,  upon 
uncontradicted  facts  disclosed  by  the  evi- 
dence, that  the  firm  consisted  of  three  mem- 
bers. Samuel  P.  Huston  was  an  original 
member,  and  did  not  wholly  cease  from  ac- 
tive participation  in  the  business.  He  was 
an  equal  owner  v^th  Demain  in  such  prop- 
erty as  the  firm  had  at  the  time  of  the  ad- 
mission of  his  son.  He  afterwards  con- 
tributed labor  with  the  knowledge  and  con- 
sent of  the  other  members  of  the  firm,  and 
drew  money  from  it  Recognition  of  his 
membership  was  wholly  undisputed  and  uni- 
form during  the  whole  period  of  the  actual 
business  career  of  the  firm.  That  his  name 
was  dropped  out  of  its  transactions  with 
third  persons  is  neither  conclusive  against 
hinit  nor  very  significant.  Setzer  v.  Beale, 
19  W.  Ya.  274.    Though  an  actual  contract 


or  agreement  of  copartnership  among  the 
members  of  the  firm  is  essential  to  the  ex- 
istence of  the  relation,  it  need  not  be  in  any 
particular  form.  It  may  be  verbal  as  well 
as  written  and  inferred  from  conduct  when 
not  expressed  in  terms.  Setzer  v.  Beale, 
cited.  The  omission  of  Samuel  P.  Huston's 
name  by  his  copartners  from  aflidavits, 
deeds,  and  other  documents  is  not  sufficient 
to  overcome  the  force  and  effect  of  the  acts 
and  conduct  of  the  parties  in  relation  to 
their  business.    Setzer  v.  Beale,  cited. 

[2]  Aftar  the  admission  of  Chauncey  W. 
Huston  into  the  firm,  it  consisted  of  three 
members,  and,  in  the  absence  of  an  agree- 
ment to  the  contrary,  they  were  presump- 
tively equal  partners.  Williamson  &  Co.  v. 
Nigh,  58  W.  Va.  029,  63  8.  B.  124;  Clark  v. 
Emery,  58  W.  Va.  637,  62  S.  B.  770,  5  L.  R. 
A.  (N.  S.)  603;  Berry  v.  Oolbpm,  65  W.  Va. 
493,  64  S.  B.  636,  17  Ann.  Cas.  1018.  In  our 
opinion  the  evidence  does  not  overthrow 
this  presimiption.  There  was  either  no 
agreement  as  to  the  relative  interests  of  the 
partners  '  or  there  was  an  agreement  for 
equal  interests,  if  we  are  governed  by  the 
testimony  of  the  parties  as  to  wliat  took 
place  at  the  inception  of  the  copartnership 
relation,  and  each  of  these  theories  con- 
forms to  the  presumption.  Most  of  the  oth- 
er evidence  relied  upon  by  the  appellee  tends 
to  prove  the  firm  consisted  olF  only  two  mem- 
bers, a  theory  It  does  not  suffice  to  estab- 
lish. Moreover,  this  is  not  consistent,  for 
we  find  one  deed  in  which  all  three  of  the 
parties  united,  describing  themselves  as  part- 
ners, constituting  the  firm  of  Huston  &  Do- 
main. The  proceeds  of  sal^  of  one  piece  of 
firm  real  estate  were  equally  divided  be- 
tween Chauncey  W.  Huston  and  Demain, 
but  this  transaction  is  not  shown  to  have 
been  part  of  a  settlement  of  the  firm  ac- 
counts or  distribution  of  profits.  It  is  per- 
fectly consistent  with  the  theory  of  drafts 
by  these  members  upon  the  firm  assets,  and 
there  is  evidence  tending  to  show  Demain 
needed  at  the  time  Just  about  the  amount 
he  so  received.  All  agree  that  there  never 
has  been  a  settlement  or  formal  distribution 
of  profits  among  them.  The  principal  facts 
and  circumstances  are  in  agreement  with 
the  legal  presumption.  Chauncey  W.  Hus- 
ton seems  to  have  been  the  most  important 
and  valuable  man  in  the  firm.  He  alone 
had  the  capacity  to  keep  the  books  and  make 
estimates  for  large  contracts.  Demain  had 
charge  of  the  outside  work  as  he  had  for- 
merly had  it.  Samuel  P.  Huston  continued 
in  charge  of  the  shop  and  millwork.  The 
duties  and  services  of  the  two  old  members 
of  the  firm  were  in  the  new  firm  about  what 
they  had  been  in  the  old,  when  no  bookkeep- 
ing or  estimating  of  any  consequence  Was 
necessary.  Young  Huston  came  in  and  per- 
formed duties  for  the  new  firm  essential  to 
its  augmented  business  and  larger  under- 
takings, which  had  not  previously  been  done. 
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und  which  neither  of  the  original  members 
had  the  capacity  to  do.  It  is  hardly  con* 
<«iyable  that  this  man  of  far  greater  busi- 
ness cilpacity  than  Domain  should  give  the 
firm  15  years  of  his  services  with  the  ex- 
pectation of  realizing  only  half  as  much  as 
Demaln,  or  that  hi^  father  gave  that  period 
of  service  for  his  "board  and  clothes,"  and 
these  to  be  a  charge  upon  his  son's  interest 
And  reduce  it  below  Domain's. 

The  order  of  reference  entered  by  consent 
on  the  original  bill,  in  advance  of  the  hling 
of  the  answer  thereto,  was  not  an  irrevoca- 
ble adjudication  of  the  rights  of  the  par- 
ties, if  any  at  all.  It  does  not  expressly 
declare  or  even  recite  their  respective  in- 
terests, and  any  implication  arising  from  the 
reference  is  overcome  by  express  reserva- 
tion of  leave  to  answer  and  make  full  de- 
fense. Again,  the  decree  was  rendered  in 
the  absence  of  a  necessary  party. 

Though  we  always  hold  in  highest  esteem 
the  opinion  of  the  learned  Judge  who  ren- 
•dered  the  decision,  we  are  unable  to  adopt 
his  conclusion,  and  must  reverse  the  decree, 
in  s6  far  as  it  determines  the  interests  of 
the  parties,  and  here  adjudge,  order,  and 
decree  that  Robert  Henry  Domain,  Samuel 
P.  Huston,  and  Chauncey  W.  Huston  consti- 
tute the  firm  of  Huston  &  Domain,  and  have 
«Qual  interests  therein,  one-third  each.  In 
all  other  respects  the  decree  will  be  afiirm- 
•ed,  and  the  cause  remanded. 

ROBINSON,  J.,  dissents. 


(70  W.  Va.  280) 

BASSFORD  ▼.  PITTSBURGH,  0.,  0.  ft  ST. 

L.  RY.  CO. 

{Supreme  Ck>art  of  Appeals  of  West  Yirginia. 

Feb.  6,  1912.) 

(SyUahus  hp  the  Court.) 
EUilrOads  (S  330*)— Injury  at  Cbossino  — 

CONTBIBUTORY  NEOLIGBNOK. 

It  is  negligence  for  a  pedestrian  at  a 
crossing  to  step  in  front  of  an  approaching 
train  when  the  train  is  in  full  view  and  so 
near  that  no  prudent  man  would  undertake  to 
cross,  notwithstanding  those  in  charge  of  the 
train  may  be  negligent  in  running  at  an  exces- 
sive speed  or  in  failing  to  s^ive  signals.  No  re- 
covery can  be  had  for  injury  received  under 
such  circumstances. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  {{  1071-1074;   Dec  Dig.  |  330.*] 

Error  to  Circuit  Court,  Brooke  County. 

Action  by  Crawford  Bassford,  administra- 
tor, against  the  Pittsburgh,  Cincinnati,  Chi- 
cago &  St  Louis  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

J.  O.  Hertzler  and  J.  C.  Palmer,  for  plain- 
tiff in  error.  J.  B.  SommerviUe,  for  defend- 
ant in  error. 

ROBINSON,  J.  Plaintiff's  decedent  was 
killed  by  a  train  of  the  defendant  company 


at  a  railroad  crossing  on  one  of  the  streets 
in  Wellsburg.  The  action  is  for  the  recovery 
of  damages  on  the  ground  of  alleged  negli- 
gence in  running  the  train  so  as  to  cause  the 
loss  of  life.  At  the  trial,  the  court  sustain- 
ed defendant's  motion  to  exclude  the  evi- 
dence offered  by  plaintiff,  as  bQing  insuffi- 
cient to  maintain  the  issue  on  his  part,  and 
directed  a  verdict  for  defendant  Plaintiff 
insists  that  the  evidence  introduced  by  him 
warranted  the  submission  of  the  case  to  the 
Jury.    He  seeks  a  reversal  and  a  new  triaL 

There  is  no  error.  The  case  is  ruled  by 
principles  enunciated  in  Rledel  v.  Traction 
Co.,  63  W.  Va.  522,  61  S.  E.  821,  16  L.  R. 
A.  (N.  S.)  1123.  The  evidence  was  proper- 
ly excluded.  It  proved  that  plaintiff's  de- 
cedent came  to  his  death  by  his  own  contrib- 
utory negligence.  Two  minds  cannot  reach 
different  conclusions  on  the  facts  proved  In 
this  particular.  The  act  of  the  unfortunate 
young  man  in  stepping  on  the  track  at  one 
side  of  the  crossing  when  the  engine  was 
already  at  the  other  side  of  the  crossing 
was  unquestionably  contributory  negligence. 
He  could  have  seen  the  train  if  he  had  look- 
ed before  stuping  on  the  track.  There 
was  nothing  to  obstruct  his  full  view  of  the 
train  as  he  approached  the  track.  His 
faculties  of  sense  were  good.  Others,  from 
positions  no  better  than  his,  saw  the  train 
approaching.  Its  bright  headlight  was  clear- 
ly discernible.  The  evidence  is  conclusive 
that  he  either  failed  to  look  or  assumed  a 
deadly  risk  in  attempting  to  cross  the  track 
in  front  of  the  train.  There  is  no  conflict 
of  evidence  in  this  regard.  Decedent  negli- 
gently attempted  to  cross  the  track  wb^i 
the  train  in  plain  view  was  so  near  him 
that  no  prudent  man  would  have  taken  the 
risk.  If  the  Jury  had  found  a  verdict  for 
plaintiff,  it  would  have  been  the  duty  of  the 
court  to  set  aside  the  same. 

That  those  in  charge  of  the  train  may 
have  been  negligent  in  running  the  train  at 
an  excessive  rate  of  speed,  or  in  failing  to 
give  signals,  does  not  alter  the  case.  No  one 
is  excusable  for  stepping  in  front  of  a  train, 
though  it  is  negligently  run,  when  it  is  only 
a  few  feet  away  and  he  can  plainly  see  it 
He  assumes  the  risk  when  he  does.  It  is 
his  duty  to  look  and  to  exercise  the  prudence 
which  the  situation  demands.  Before  cross- 
ing a  railroad  track  a  person  should  look 
both  ways  ahd  listen  for  an  approaching 
train.  This  duty  he  must  perform  when- 
ever its  performance  is  reasonably  certain 
to  avail.  Oenerally,  diversion  of  attention 
does  not  excuse  the  performance  of  the 
duty;  nor  does  misconduct  on  the  part  of 
the  railway  company  excuse  that  perform- 
ance. Patterson  on  Railway  Accident  Law, 
S  179;  Beach  on  Contributory  Negligence,  |S 
180,  181. 

Let  the  Judgment  be  affirmed. 
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(70  W.  Va.  288) 

MILLS  et  al.  ▼.  McLANAHAN  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  6,  1912.) 

(Syllabus  hy  the- Court,) 

1.  Specific  Perfobmanoe  (§  121*)— Pbocebd- 
INGS— Sufficiency  of  Evidence. 

A  case  in  which  the  evidence  is  suffi- 
cient to  establish  the  loss,  and  the  contents  of 
a  title  bond,  entitling  plaintiffs  to  specific  ex- 
ecution thereof. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Gent  Dig.  §!  387-395;  Dec.  Dig.  § 
121.»] 

2.  Vendob  and  Pubghassb  (5  22*)— Requi- 
sites AND  Validity  of  Contbact--Defi- 
niteness. 

The  practical  location  of  land  sold  by  ti- 
tle bond,  by  snrvej^  and  plat  thereof,  directed 
by  the  vendor  or  his  authorized  agent,  and  pos- 
session by  the  vendee  in  accordance  with  such 
survey  and  plat,  will,  as  a  general  rule,  be 
sufficient  to  give  the  requisite  definiteness  to  a 
contract,  though  it  may  be  otherwise  defective. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  27;    Dec  Dig.  §  22.»] 

3.  Specific  Pebfobicance  (1 121*)— Pboceed- 
INGS— Sufficiency  of  Evidence. 

A  case  in  which  the  evidence,  showing  pay- 
ment of  all  the  purchase  money,  is  held  suffi- 
cient to  establish  that  fact,  and  to  entitle 
plaintiffs  to  specific  execution  of  a  contract  for 
the  sale  and  purchase  of  the  land  called  for 
by  the  contract. 

[Bid.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {{  387-395;  Dec.  Dig.  { 
121.*] 

4.  Vendor  and  Pubohaseb  ({  232*)— Bona 
Fide  Pubchasebs  —  Nones  —  Possession 
of  Pbemises. 

The  defense  of  innocent  purchaser  is  not 
available  as  a  defense  against  one  in  actual 
possession  holding  under  a  prior  equitable  title, 
irom  the  same  vendor.  The  law  imputes  to 
such  subsequent  purchaser  knowledge  of  all 
the  rights  which  an  inquiry  of  the  purchaser  in 
possession  or  those  holdmg  under  him  might 
disclose. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §$  540-562;  Dec  Dig.  § 
232.»] 

5.  Specific  Pebfobmancb  (§  105*)— Proceed- 
ings—Laches. 

The  defense  of  laches  is  not  good  in  a  suit 
for  specific  j^erformance,  against  one  who  has 
held  possession  of  the  land  called  for,  under 
his  contract  of  purchase,  though  many  years 
may  have  elapsed  between  the  date  of  the  con- 
tract, and  possession  under  it,  and  the  date  of 
the  institution  of  the  suit 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {§  325-341;  Dec  Dig. 
S  105.»] 

(Additional  8yHabu9  hy  Editorial  Stajf,) 

6.   EiXECUTORS  and   ADMINISTRATORS    (|  450*) 

—Actions— Bvidencb-tAdmissibility. 
In  a  suit  for  specific  performance  of  a 
contract  by  an  admmistrator  to  sell  land,  a 
plat  and  survey  ordered  by  the  administrator 
m  1874  is  not  rendered  inadmissible  by  proof 
that  his  successor  had  been  appointed  by  the 
circuit  court  in  1867:  the  circuit  court  having 
had  no  probate  jurisdiction  at  that  date,  and  it 
being  shown  that  the  administrator  who  entered 
into  the  contract  of  sale  acted  as  the  agent  of 
his  successor  in  ordering  the  plat  and  survey, 


and  the  successor  being  bound  by  the  act  of  his 
predecessor  in  making  the  contract. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  §  450.*] 

Appeal  from  Circuit  Court,  Mercer  County. 

Suit  by  J.  B.  Mills  and  others  against 
Johnston  McLanahan  and  another.  From  a 
decree  for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

C.  W.  Smith,  for  appellants.  Hale  &  Pen- 
dleton and  Sanders  &  Crockett,  for  appel- 
lees. 

MILLER,  J.  In  the  decree  appealed  from, 
the  court  below  decreed  that  plaintiffs  and 
other  heirs  at  law  of  Robert  Mills,  deceas- 
ed, were  entitled  to  specific  execution  of  the 
contract  of  sale  of  the  one  thousand  acres 
of  land  proven  to  have  been  made  In  1866,  by 
John  R.  Dunlap,  administrator  de  bonis  non 
with  the  will  annexed  of  Robert  McCuUochi 
deceased,  to  said  Robert  Mills,  and  particu- 
larly described  In  the  decree,  by  metes  and 
bounds,  according  to  a  plat  and  survey  there- 
of, made  by  Stlnson,  surveyor,  in  1874,  filed 
In  th,e  cause.  And  being  of  opinion  that 
the  defense  of  innocent  purchasers  set  up  by 
said  defendants,  Johnston  McLanahan,  as  ad- 
ministrator de.  bonis  non  with  the  will  an- 
nexed, of  said  Robert  McCullocb,  deceased, 
and  In  his  own  right,  and  by  Ephemia  P., 
Marcia  P.,  and  Emma  P.  Moore,  in  their 
own  right  and  as  trustees,  and  by  Robert  M. 
Henderson,  trustee,  was  not  sustained,  and 
that  they  held  the  legal  title  to  said  land 
for  the  benefit  of  the  heirs  at  law  of  said 
Robert  Mills,  and  that  the  purchase  money 
for  said  land  had  been  fully  paid,  and  that 
said  heirs  at  law  were  entitled  to  have 
said  land  conveyed  to  them,  the  court  fur- 
ther decreed  that  the  said  defendants  as 
Individuals  and  fiduciaries  aforesaid,  do 
within  thirty  days  from  the  date  of  the  de- 
cree, by  apt  and  proper  deed  with  covenants 
of  special  warranty  of  title,  convey  the  said 
one  thousand  acres  to  said  children  and 
heirs  at  law  of  Robert  Mills,  deceased,  to  be 
held  by  them  In  such  interests  and  propor- 
tions as  the  law  prescribes,  and  deposit  the 
same  in  the  clerk's  ofiQce  of  the  court,  and 
upon  default  thereof  that  the  commission- 
er thereby  appointed  convey  the  same  to 
them  as  therein  directed. 

Many  points  are  raised  and  elaborated  in 
the  brlefis  and  arguments  of  counsel;  but 
after  careful  consideration  thereof,  and  a 
review  of  the  pleadings  and  proofs  we  con- 
clude that  but  four  questions  are  fairly  pre- 
sented, and  that  a  proper  response  to  these 
will  substantially  dispose  of  all  the  errors 
assigned  and  relied  on  by  appellants. 

[1]  The  first  Is,  was  there  in  fact  such  a 
contract  as  is  alleged,  describing  the  land- 
sold,  sufficiently  accurate  for  identification, 
and  as  entitles  plaintiffs  to  specific  execu- 
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tion  thereof?  Thongh  denied  in  the  answer 
BO  serionB  question  of  the  authority  of  Dun- 
lap,  administrator,  to  make  the  contract,  is 
presented.  The  will  of  Robert  McGuUoch 
proven  in  the  cause  fully  authorized  his 
executor  to  sell  and  convey  a  tract  of  85,500 
acres  of  which  the  land  in  controversy  is  a 
part  Defendants  themselves  purchased  from 
Dunlap's  successor,  and  the  title  of  both 
parties  goes  back  to  a  common  source. 

The  Immediate  parties  to  the  contract  are 
and  were  at  the  date  of  the  suit  both  de- 
ceased; but  the  existence  of  a  contract  be- 
tween them  is  proven  by  reference  to  it  in 
the  original  receipt  given  by  Dunlap  to 
Mills,  December  5,  1866,  for  four  hundred 
dollars,  reciting  it  as  the  first  "payment  up- 
on a  tract  of  land  sold  said  Mills  out  of  the 
McCnlloch  tract  of  35,500  acres  lying  In  the 
Obunty  of  Mercer,"  and  further  reciting  that 
"said  tract  sold  is  to  contain  one  thousand 
acres  and  to  be  run  in  accordance  with  a 
contract  in  writing  held  by  said  Mills,  exe- 
cuted some  time  in  the  year  1866/'  Besides 
this  receipt,  its  existence  and  contents  are 
proven  with*  more  or  less  accuracy,  by  four 
or  five  living  witnesses,  who  saw  the  contract 
and  either  read  it  or  hear  it  read,  three  of 
them  wholly  disinterested.  Including  French, 
the  attorney  in  whose  hands  it  was  placed 
for  suit  some  time  between  1876  and  1897,. 
time  not  more  definitely  fixed,  and  by  whom 
it  was  lost,  Foley,  for  many  years  a  nearby 
neighbor,  and  Stinson,  the  surveyor,  em- 
ployed by  Dunlap  in  1874  to  survey  out  and 
plat  the  thousand  acres  called  for  in  the  con- 
tract While  these  witnesses  do  not  exact- 
ly agree  in  all  the  details  they  substantial- 
ly agree  as  to  the  terms  of  the  contract,  and 
prove  the  same  with  such  substantial  and 
sufficient  certainty  as  to  call  for  its  specific 
execution.  The  oral  testimony  as  to  the  de- 
scription of  the  land  called  for  in  the  con- 
tract is  sufficiently  definite;  besides  the  sur- 
vey of  the  land  by  Stinson,  surveyor,  in  1874, 
by  the  direction  of  Dunlap,  which  is  definite 
and  accurate,  fully  identified  the  land  sur- 
veyed on  the  ground,  and  if  competent,  fully 
identifies  the  land  Intended  to  be  sold,  and 
nothing  more  is  required.  This  plat  and 
survey  was  procured  with  a  view  to  making 
a  deed  to  the  heirs  of  Mills.  And  Stinson 
proves  the  acknowledgment  by  Dunlap,  at 
the  time  he  employed  him  to  make  the  sur- 
vey, that  all  the  purchase  money  had  been 
paid  by  Mills. 

[2]  Are  the  plat  and  survey  made  by  Stin- 
son, objected  to,  legal  and  competent  evi- 
dence? Appellants  contend  they  are  not. 
The  evidence  of  Stinson  is  that  he  delivered 
this  plat  and  survey  to  Douglass,  Dunlap's 
attorney;  and  they  were  by  some  one  turned 
over  to  Mrs.  Mills,  or  the  heirs  of  Robert 
Mills,  and  were  produced  by  them  in  evi- 
dence. They  dalm  to  have  held  possession, 
under  and  according  to  contract,  and  this 
plat  and  survey,  continuously  ever  since. 
High  authority   is  found  holding   that  "a 


practical  location  of  the  premises  intended 
pursuant  to  the  agreement  is,  tn  many  casea, 
sufficient  to  give  the  requisite  definlteness  to 
a  contract  otherwise  defective,"  and  that 
"it  will,  as  a  rule,  be  held  sufficient  if  the 
property  intended  to  be  conveyed  can  be 
identified  by  evidence  properly  admissible.** 
26  Am.  A  Ehg.  Enc.  Law  (2d  Ed.)  36,  cit- 
ing Dewey  v.  Spring  Valley  Land  CJo.,  98 
Wis.  83,  73  N.  W.  565,  and  Lundgreen  ▼. 
Stratton,  73  Wis.  659,  41  N.  W.  1012.  In 
Norman  v.  Bennett,  32  W.  Ya.  614,  9  S.  EL 
914,  the  land  sold  was,  by  direction  of  an 
agent,  run  ofT  and  platted  by  a  surveyor, 
and  this  court  observes:  "It  must  be  pre- 
sumed, that  this  land  was  run  ott  to  said 
James  J.  Norman  by  Marshall  about  the 
time  the  agreement  was  made,  and  Norman 
took  possession  of  the  land  then  pointed  out 
and  designated  by  Bennett  through  his 
agent,  Marshall,  and  after  said  tract  of  land 
was  so  laid  off  and  accepted  by  James  J. 
Norman,  the  survey  became  a  part  of  thA 
contract,  and  Norman  could  not  claim  be- 
yond its  limits." 

[6]  But  are  the  plat  and  survey  otherwise 
legal  and  competent  evidence?  An  objection 
to  them  is  that  at  the  time  Dunlap,  admin- 
istrator, in  1874,  is  proven  to  have  ordered 
the  survey,  his  powers  and  authority  had 
been  revoked,  and  his  successor  appointed  by 
the  Circuit  Court  in  1867.  Three  answers 
are  replied  to  this  proposition:  First,  that 
Dunlap*s  appointment  was  by  the  Recorder 
of  the  County,  and  that  as  the  law  then  was, 
the  Circidt  Court  had  no  probate  Jurisdic- 
tion; and  no  authority  to  revoke  or  annul 
letters  of  administration ;  second,  that  if  the 
authority  of  Dunlap  was  legally  revoked  and 
a  successor  legally  appointed,  he  continued 
as  the  agent  of  his  successors,  and  claimed 
to  have  authority  in  the  premises,  and  is 
proven  by  defendants  by  competent  evidence 
to  have  been  in  fact  the  agent  of  McClel- 
lan,  administrator,  his  successor,  in  1874,  the 
same  year  he  employed  Stinson  to  make  the 
survey  and  plat  of  the  Mills  land,  and  that 
he  so  acted  and  was  recognized  as  his  agent 
Strengthening  the  claim  of  agency  the  rec- 
ord shows  that  Dunlap  became  and  was  sure- 
ty on  the  fiduciary  bond  of  McClellan,  his 
successor,  appointed  in  1867 ;  third,  that  the 
successor  of  Dunlap,  administrator,  was 
bound  by  the  acts  of  the  latter  while  exer- 
cising his  fiduciary  office,  and  was  bound  to 
carry  out  and  fulfill  his  contracts  of  sale, 
and  that  having  through  Dunlap  as  agent 
run  out  and  platted  the  land  he  and  his  suc- 
cessors are  bound  for  fulfillment  of  the  con- 
tract of  sale. 

Much  is  said  and  many  authorities  dted  in 
support  of  these  propositions,  but  as  we 
think  the  agency  of  Dunlap  and  his  author- 
ity to  have  ordered  and  directed  the  survey 
and  plat  of  Stinson  fully  established,  no  oth- 
er reason  for  holding  the  survey  and  plat 
legal  and  competent  evidence  need  be  given* 
and  we  will  not  go  into  the  other  questions 
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presented.  Norman  t.  Bennett,  snpra,  we 
r^ard  authority  for  tbe  admissibility  and 
competency  of  the  survey  and  plat  of  Stin- 
son.  So  we  are  of  opinion  that  the  contract, 
and  its  contents,  have  been  snfllciently  estab- 
lished and  the  land  sold  so  definitely  located 
as  to  entitle  plaintiffs  to  specific  execution 
so  far  as  these  facts  have  to  do  with  the 
question. 

[3]  The  next  question  is,  has  it  been  clear- 
ly proven  that  the  purchase  money  was  all 
paid?  We  think  it  has.  The  court  below 
so  found,  and  we  can  not  say  its  finding  is 
wrong.  There  are  slight  discrepancies  in  the 
evidence  of  the  witnesses  as  to  the  amount 
of  the  purchase  money,  but  none  as  to  the 
fact  of  payment.  The  bill  alleges,  one  thou- 
sand dollars  as  the  amount  of  the  purchase 
money,  and  that  four  hundred  dollars  there- 
of, evidenced  by  the  receipt  of  Dunlap,  ad- 
ministrator, had  been  paid;  but  plaintiffs 
were  not  fully  advised  whether  the  residue 
had  been  paid  or  not,  but  if  not  they  stood 
ready  to  pay  the  balance,  and  proffered  the 
same  into  court.  An  amended  bill  alleged 
discovery  since  suit  brought  that  the  entire 
sum  had  been  paid,  and  charged  the  fact  to 
be  as  discovered.  French,  the  attorney  who 
lost  the  contract  or  title  bond,  swears  that 
the  consideration  recited  in  the  contract  was 
one  thousand  dollars,  and  that  receipt  of  six 
hundred  dollars  thereof  was  acknowledged 
therein.  This  statement,  however,  is  not  en- 
tirely in  harmony  with  the  language  of  the 
receipt  of  December  5,  1866,  which,  as  al- 
ready indicate,  describes  the  four  hundred 
dollars  paid,  as  the  first  payment ;  however, 
we  have  the  positive  evidence  of  Stlnson,  the 
surveyor,  that  Dunlap,  administrator  or 
agent,  as  he  may  be  regarded,  admitted  to 
him  in  1874,  at  the  time  the  survey  was  made 
that  the  purchase  money  had  all  been  paid. 
We  regard  this  admission  as  administrator 
or  agent,  under  all  the  facts  and  circumstanc- 
es, legal  and  competent  evidence.  It  Is  not 
likely  that  Mills  would  have  paid  four  hun- 
dred dollars,  and  not  paid  the  balance.  At 
least  defendants  offer  no  evidence  in  rebuttal 
of  the  evidence  of  plaintiffs  and  we  think 
the  fact  must  be  regarded  as  fully  estab- 
lished. Moreover,  the  law  is,  that  after 
twenty  years,  there  is  a  presumption  of  pay- 
ment Roush  v.  Griffith,  65  W.  Va.  752,  65 
S.  B.  168;  Seymour  v.  Alkire,  47  W.  Va.  302, 
34  S.  B.  d53 ;  Calwell  v.  Prindle,  19  W.  Va. 
604,  640. 

[4]  The  third  question  Is,  were  Moore  and 
McLanahan  Innocent  purchasers  without  no- 
tice of  plaintifte  rights?  It  is  conceded  that 
none  of  the  papers  under  which  plaintiffs 
claim  were  ever  recorded  so  as  to  give  con- 
structive notice  to  subsequent  purchasers. 
Plaintiffs  rely  solely  on  actual  notice  imput- 
ed to  McLanahan,  administrator,  etc.,  of 
McCuUoch,  as  the  successor  of  Dunlap,  and 
upon  the  fact  of  actual  possession  begun  by 
their  father  Robert  Mills,  and  by  his  tenants, 
and  after  his  decease  in  1870-72,  continued 
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by  hla  heirs  and  tenants  down  to  the  date 
of  this  suit.  McLanahan  deeded  to  Moore, 
July  24,  1884,  according  to  the  recitals  in  the 
deed,  "the  whole  of  the  unsold  land,"  describ- 
ing It  by  metes  and  bounds,  as  "being  the 
rest  and  residue  of  the  tract  of  land  belong- 
ing to  the  estate  of  Robert  McCulloch,  de- 
ceased.*' Notwithstanding  these  recitals  in 
the  deed,  it  is  conceded,  that  the  boundary 
described  is  Inclusive  of  the  thousand  acres 
claimed  by  the  plaintiffs,  and  if  the  defend- 
ants are  innocent  purchasers  without  notice, 
as  they  claim,  they  would  be  entitled  to  the 
land,  as  covered  by  the  deed  to  Moore  under 
which  they  claim.  McLanahan,  who  convey- 
ed to  Moore  as  administrator,  acquired  a 
one  half  undivided  Interest  in  the  tract  con- 
veyed, by  deed  from  Moore  of  March  13, 
1897,  and  it  is  claimed  by  plaintiffs  that  con- 
ceding Moore  to  have  been  an  innocent  pur- 
chaser, McLanahan,  as  purchaser  from  him, 
would  not  be  protected  as  an  innocent  pur- 
chaser, with  notice  of  their  rights  imputed 
to  him,  as  administrator,  selling  and  convey- 
ing the  land  to  Moore,  in  1884.  But  if  both 
Moore  and  McLanahan  were  charged  with 
notice  of  the  plaintiffs  rights  by  their  actual 
possession  and  occupancy  of  the  land,  as  is 
claimed,  we  need  not  trouble  ourselves  about 
the  relative  rights  of  Moore  and  McLanahan, 
due  to  the  notice  imputed  to  McLanahan,  as 
administrator,  successor  to  Dunlap. 

The  crucial  question  then  is,  did  Robert 
Mills,  his  heirs  and  tenants  under  him,  in 
1884,  have  and  hold  such  possession,  under 
the  contract  from  Dunlap,  as  to  put  the  pur- 
chasers on  notice  of  their  equitable  rights? 
The  court  below  by  its  decree  found  that 
they  did.  After  a  careful  review  of  the  evi- 
dence, without  taking  time  to  recite  It  in 
detail,  our  conclusion  Is,  that  actual  posses- 
sion and  occupancy  of  the  land,  first  by  Rob- 
ert Mills  and  by  his  tenants,  continued  dur- 
ing his  life,  and  after  his  decease  by  his  son 
Hugh  G.  Mills,  Jesse  Monk  and  others.  The 
evidence  clearly  establishes  the  fact,  that 
there  were  some  six  several  improvements 
upon  the  tract  as  surveyed  by  Stinson,  des- 
ignated in  .the  record,  as  '*Snead  Place," 
"Clark  Place,"  "Halstead  Place,"  "Little 
John  Snead  Place,"  "Dock  White  Place," 
and  "Hubbel  Place."  These  were  all  occu- 
pied continuously,  either  actually  or  by  cul- 
tivation and  improvements,  by  Mills  or  his 
sons  or  other  tenants,  down  to  the  time  of 
the  institution  of  this  suit.  One  of  the  con- 
tentions *of  the  appellants  is,  that  as  the  evi- 
dence shows,  Robert  Mills,  prior  to  his  pur- 
chase of  the  land,  in  1866,  had  bought  out 
some  squatter  rights,  and  had  previously  oc- 
cupied the  land  by  himself  or  his  sons,  that 
had  previously  been  in  possession  of  these 
squatters,  he  cannot  be  said  to  have  taken 
possession  under  his  contract  with  Dunlap, 
or  to  have  held  possession  by  virtue  thereof. 
We  see  no  merit  in  this  position.  Though 
Mills  may  have  purchased  squatter  rights, 
after  he  l)ought  the  land  from  Dunlap,  ad- 
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ministrator  of  McCulloch,  thereby  recogniz- 
ing the  superior  rights  of  his  vendor,  he 
must  in  law  be  regarded  as  having  taken  and 
as  holding  possession  under  him.  According 
to  the  evidence,  most,  if  not  all  of  these  dif- 
ferent places  or  improvements  were  much 
improved  by  the  erection  of  buildings,  plant- 
ing of  orchards,  clearing  and  cultivation,  by 
Mills  and  his  heirs  and  tenants.  They  were 
certainly  sufficient  to  put  purchasers  on  no- 
tice of  the  rights  of  the  occupants. 

McLanahan  professes  to  have  gone  over 
the  land  on  several  occasions  before  his  sale 
to  Moore,  in  1884.  Moore  does  not  profess 
to  have  been  upon  the  land,  indeed  his  depo- 
sition does  not  seem  to  have  been  taken  In 
the  cause.  The  deed  to  him  shows  him  to 
have  been  a  resident  of  Pennsylvania.  If 
either  Moore  or  McLanahan  had  gone  upon 
the  land  and  made  inquiry  of  Hugh  6.  Mills, 
Jesse  Monk,  or  of  any  of  the  other  occupants 
of  the  land,  such  inquiries  would  undoubt- 
edly have  led  to  a  full  disclosure  of  the 
rights  under  which  this  land  was  occupied, 
by  Mills,  his  heirs  and  tenants.  The  law  not 
only  imposes  the  duty  upon  a  purchaser  to 
make  such  investigation,  but  imputes  to  him 
notice  of  all  facts  which  such  inquiry  would 
have  disclosed,  and  of  all  the  rights  of  those 
In  possession,  depriving  him  of  the  defense 
of  an  innocent  purchaser.  Frame  v.  Frame, 
32  W.  Va.  463,  9  S.  E.  901,  5  L.  R.  A.  323; 
Ellison  V.  Torpin,  44  W.  Va.  414,  436,  440, 
442,  30  S.  E.  183;  Weekly  v.  Hardesty,  48  W. 
Va.  39,  44,  35  S.  E.  880;  Marshall  v.  Hall, 
51  W.  Va.  569,  577.  678,  580,  42  S.  B.  641; 
Nutter  V.  Brown,  51  W.  Va.  603,  42  S.  B. 
661,  and  other  cases,  digested  in  13  Gyc.  Dig. 
Va.  &  W.  Va.  Reports,  598. 

[6]  The  fourth  and  last  question  is,  are 
plaintiffs  barred  by  laches,. or  lapse  of  time. 
Our  decisions  say  no.  They  hold  that  the 
defence  of  laches  will  not  avail  a  defendant 
in  a  suit  for  specific  performance  of  a  con- 
tract, where  the  vendee,  his  heirs  or  assigns, 
are  in  possession,  acquired  under  the  con- 
tract, though  many  years  may  have  elapsed 
between  the  date  of  the  contract  and  the 
time  of  the  suit  for  specific  performance. 
The  following  authorities  affirm  the  proposi- 
tion, as  well  as  illustrate  its  application: 
Marling  v.  Marling,  9  W.  Va.  79,  99,  27  Am. 
Rep.  535 ;  Abbott  v.  L'Hommedieu,  10  W.  Va. 
678,  711,  712;  Steenrod  v.  Railroad  Co.,  27 
W.  Va.  1;  Norman  v.  Bennett,  supra;  Week- 
ly V.  Hardesty,  supra ;  Nutter  v.  Brown,  su- 
pra ;  Ratliff  v.  Sommers,  55  W.  Va.  30,  44, 
46  S.  E.  712,  1  Ann.  Gas.  970;  2  Minor's  Inst 
(4th  Ed.)  892,  893 ;  18  Am.  &  Eng.  Ency.  Law, 
125;  2  Lomax  Dig.  103;  Fry  on  Specific 
Performance,  530,  531 ;  23  Am.  &  Eng.  Ency. 
Law,  498,  516,  523 ;  Simmons  Greek  Goal  Co. 
V.  Doran,  142  U.  S.  417,  12  Sup.  Ct  239,  35 
L.  Ed.  1063;  Ruckman  v.  Cory,  129  U.  S. 
387,  9  Sup»  Ct.  316,  32  L.  Ed.  728. 


Perceiving  no  error  in  the  decree  we  must 
affirm  it,  with  costs  to  the  appellees  incur- 
red In  this  court. 
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ARNETT  et  aL  v.  FAIRMONT  TRUST  CO. 

et  aL 

(Supreme  Court  of  Appeals  of  West  Virgmia. 

Feb.  6,  1912.) 

(Syllahus  hy  the  Court,) 

1.  Chabities    (J   22*) —Bequests  — IwDKFi- 

NITENBSS. 

Bequests  by  a  testatrix,  one  of  $40,(X)0,  to 
trustees  named,  "to  be  placed  and  used  to  the 
very  best  of  said  parties  knowledge  in  helping 
the  poor  those  who  are  deserving,  in  lifting 
young  men  up  and  helping  the  work  along  in 
putting  down  intoxicants  drinks  and  saving 
souls.  Let  this  money  be  used  in  the  way  God 
may  direct  for  His  cause  ^'  the  other  of  $10,- 
000  to  be  placed  in  the  Baptist  Church  to  be 
used  for  Lord's  work  in  the  way  he  may  di- 
rect," are  void  for  uncertainty. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  §§  51--56;  Dec.  Dig.  S  22.*] 

2.  Wills    (§  512*)—Constbuotion— Residu- 
ary Devise. 

The  residuary  clause  of  the  mil  of  the  tes- 
tatrix, containing  said  void  bequests,  is:  "If 
any  money  left  after  distribution  let  it  be  re- 
turn to  the  estate  of  C.  W.  Amett'*  The  mon- 
ev  bequeathed  by  the  testatrix  had  all  been  de- 
rived by  her  through  the  executor  of  the  will 
of  her  husband,  C.  W.  Amett,  by  her  act  of 
renunciation.  Under  the  proof,  said  residuary 
clause  is  valid,  and  by  proper  construction 
means:  If  any  money  is  left,  after  distributiozL 
let  it  be  returned  to  the  executor  of  the  will 
of  C.  W.  Arnett,  deceased,  and  go  and  be  dis- 
tributed as  a  part  of  his  estate  and  as  directed 
by  his  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1074,  1075;   Dec  Dig.  t  512.*] 

Robinson  and  Williams,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Marion  County. 

Bill  by  Glenn  J.  Arnett  and  others  against 
the  Fairmont  Trust  Company  and  others. 
Decree  for  plaintiffs,  and  defendants  appeaL 
Affirmed  in  part,  and  reversed  in  part. 

George  M.  Alexander  and  Charles  Powell, 
for  appellants.  W.  S.  Meredith,  for  appellee 
Arnett  William  S.  Haymond,  for  appellees 
Ogden  and  others. 

MILLER,  J.  On  July  8,  1907,  Mrs.  a  W. 
Arnett,  by  an  instrument,  wholly  in  her  own 
handwriting,  undertook  to  make  a  testament- 
ary disposition  of  her  property,  as  follows: 

"Should  I  not  live  I  place  in  the  hands  of 
my  two  brothers,  Dr.'s  W.  C  Jamison  and  J. 
A.  Jamison  and  Rev.  W.  J.  Eddy  the  sum  of 
$40,000  dollars  (or  if  one  or  more  of  said 
parties  should  not  be  living  that  the  Trust 
Company  select  two  Christian  men  in  place 
of  absent  one)  to  be  placed  and  used  to  the 
very  best  of  said  parties  knowledge  in  help- 
ing the  poor  those  who  are  deserving,  in 
lifting  young  men  up  and  helping  the  work 
along   in   putting   down   intoxicants   drinks 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Bep'r  Indexes 
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and  saying  souls.     Let  this  money  be  used 
in  the  way  God  may  direct  for  His  cause. 

*'To  my  sister  Lou  John  I  give  $3,000  my 
brother  Pierce  L.  Jamison  $1,000  my  sister 
Ellen  Fear  $2,000  my  brother  David  Lee 
Jamison  $1,000  $1,000  to  Mrs.  Rie  Arnett. 
Let  her  use  all  tiiat  may  be  needed  to  make 
her  daughter  Ora  comfortable. 

"Continued  July  8th,  1907. 
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*$3,000  I  put  into  the  hands  of  my  brother, 
Doctor  W.  C.  Jamison  or  should  he  not  be 
living  let  the  Trust  Company  select  a  true 
competent  man.  the  money  to  be  used  for 
my  son  Glenn  J.  Arnett  if  at  any  time  he 
may  be  in  need  of  help  but  in  no  way  or  at 
any  time  to  be  Instrumental  the  use  of  said 
money  in  causing  him  to  do  wrong.  But 
should  he  prove  worthy,  and  live  right  let 
the  money  be  used  in  helping  him  in  business 
or  in  any  way  right. 

"$50.00/00  fifty  dollars  I  place  for  an  oflSce 
desk  my  son  Glenn  J.  Arnett. 

"$125.00/00  for  the  best  Type  writer. 

"$1,000  to  be  used  in  buying  a  home  for 
Miss  Dora  Bell  Arnett  and  to  make  her  com- 
fortable. 

"$10,000  to  be  placed  in  the  Baptist  Church 
to  be  used  for  Lord's  work  in  the  way  he 
may  direct 

"If  any  money  left  after  distribution  let 
it  be  return  to  the  estate  of  C  W.  Arnett." 

The  plaintiff,  Glenn  J.  Arnett,  son  of  the 
testatrix,  and  for  whom  provision  is  made 
in  the  will,  charges  in  bis  bill  that  the  pur- 
ported bequests,  of  $40,000  in  the  first  clause, 
and  of  $10,000  to  the  Baptist  Church,  in  the 
next  to  the  last  clause,  as  well  as  the  last 
or  residuary  clause,  providing,  that  "If  any 
money  left  after  distribution  let  it  be  return 
to  the  estate  of  C.  W.  Arnett,"  are  each 
wholly  void  for  uncertainty.  He  professes 
his  willingness,  however,  that  the  Baptist 
Church,  to  whom  $10,000  is  given,  sbould  be 
paid,  not  the  full  amount,  but  a  ratable 
proportion  of  the  net  amount  of  the  estate, 
alleging  that  the  estate  Is  not  sufficient  to 
pay  all  bequests  in  full. 

It  is  charged,  among  other  things,  that  as 
to  said  $40,000,  and  $10,000  bequests,  the 
testatrix  died  intestate,  and  that  plaintiff  as 
her  sole  heir  at  law  is  entitled  to  the  whole 
amount  thereof. 

The  Fairmont  Trust  Company,  administra- 
tor with  the  will  annexed  of  the  estate  of 
said  testatrix,  and  as  executor  of  the  estate 
of  C.  W.  Arnett,  deceased,  with  others,  is 
made  a  defendant  An  injunction  is  prayed 
for  restraining  the  payment  of  said  legacy 
of  $40,000;  and  there  is  also  a  prayer  for 
an  accounting;  for  a  decree  for  the  money 
found  due  plaintiff  on  settlement,  and  for 
general  relief. 

We  think  the  bill  is  good  on  demurrer, 
and  that  the  demurrer  was  properly  over- 
ruled. 

The  Fairmont  Trust  Company  In  its  an- 


swer, as  administrator  with  the  will  an- 
nexed of  said  testatrix,  admits  that  the  two 
bequests  of  $40„000  and  $10,000  respectively, 
and  the  last  or  residuary  clause,  are  all  very 
indefinite,  and  that  it  is  unable  to  administer 
the  estate  without  a  construction  of  the  will, 
and  the  advice  of  the  court  In  its  answer 
and  cross  bill,  as  executor  of  the  will  of  said 
Calvin  W.  Arnett,  deceased,  said  company 
admits  and  charges  the  invalidity  of  the  be- 
quests, $40,000  and  $10,000,  and  prays  that 
they  be  so  declared.  But  It  denies  that  the 
last  or  residuary  clause  is  Invalid;  on  the 
contrary  it  charges  the  same  to  be  legal  and 
valid,  and  competent  to  carry  the  whole  of 
the  estate  of  said  testatrix,  not  legally  dis- 
posed of  by  her  will,  back  Into  the  estate 
of  said  testator,  from  which  It  was  derived 
by  her,  by  her  act  in  renouncing  his  will, 
and  it  prays  for  that  relief. 

On  tills  appeal,  by  Marguerite  Wilcox  Gate 
Arnett)  and  by  the  Fairmont  Trust  Company, 
in  both  Its  fiduciary  capacities,  two  questions 
are  presented,  first,  whether  the  court  below 
erred  in  Its  final  decree,  in  adjudging  on  bill 
and  cross  bills,  the  bequests  of  $40,000  and 
of  $10,000  respectively,  to  be  void;  second, 
whether  the  court  erred  in  decreeing  also 
said  last  or  residuary  clause  to  be  also  void 
for  uncertainty. 

[1]  Clearly  the  two  bequests  of  $40,000 
and  $10,000  are  void  for  uncertainty.  This  la 
practically  conceded.  The  main  contention 
is  as  to  the  last  or  so  called  residuary  clause. 
Is  it  also  void,  or  is  it  competent  to  carry  the 
money  covered  by  the  Invalid  bequests  back 
into  the  estate  of  C.  W.  Arnett?  Section  13, 
chapter  77,  Code  1906,  relating  to  wills  pro- 
vides :  "Unless  a  contrary  intention  shall 
appear  by  the  will,  such  real  estate  or  inter- 
est therein  as  shall  be  comprised  In  any  de- 
vise in  such  will,  which  shall  fail  or  be 
void,  or  otherwise  incapable  of  taking  effect, 
shall  be  included  in  the  residuary  devise  (if 
any)  contained  in  such  will;  and  if  there 
be  no  residuary  devise  therein,  such  real 
estate  or  interest  shall  go  to  the  heirs-at- 
law  of  the  testator,  as  if  be  had  died  intes- 
tate." 

The  clause  in  question  is  In  form  clearly 
a  residuary  clause,  but  If  it  be  also  void  for 
uncertainty,  as  it  Is  claimed  it  is,  and  as 
the  court  below  decreed,  there  is  no  error  In 
the  decree;  otherwise  there  Is,  and  for 
which  it  must  be  reversed.  The  language  is: 
"If  any  money  left  after  distribution  let  It 
be  return  to  the  estate  of  C.  W.  Arnett" 
'  It  is  evident  from  the  language  used,  that 
to  sustain  the  clause  as  a  valid  disposition  of 
property,  we  must  be  able,  under  recognized 
rules  of  construction,  to  interpret  the  words 
"estate  of  C.  W.  Arnett"  as  definitely  re- 
ferring to  the  executor  of  the  will  of  0.  W. 
Arnett,  deceased,  and  also  to  interpolate 
after  them  these  words,  or  their  equivalent, 
"to  be  taken,  held  and  administered  as  a 
part  of  his  estate  and  according  to  the  termii 
and  provislona  of  bis  will."    If  the  intention 
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of  the  testator  be  dear,  well  recognized  roles 
of  construction  permit  courts  to  supply  and 
interpolate  words,  and  even  to  fix  the  sense 
of  ambiguous  words.  It  is  well  settled,  that 
in  the  disposition  of  property  by  will,  the 
subject  and  object  of  a  devise  or  bequest 
must  be  definite  and  certain.  4  Minor,  Inist 
96;  Pack  v.  Shanklin,  43  W.  Va.  304,  27  S. 
EL  389.  In  the  application  of  these  rules, 
however,  the  decisions  are  not  all  in  har- 
mony. In  this  case  do  the  words  of  the  re- 
siduary clause  indicate  with  reasonable  cer- 
tainty a  person  capable  of  taking  the  bequest? 
The  rules  require  us  to  gather  the  meaning 
and  intent  from  the  whole  wilL  Can  we  say 
with  any  certainty  that  by  the  words  ''estate 
of  C.  W.  Amett,*'  the  testatrix  meant  executor 
of  the  will  of  said  decedent,  and  that  the 
property  should  go  and  be  administered  in 
the  same  way  In  which  his  property  is  di- 
rected to  go?  We  observe  in  the  residuary 
clause,  the  words  "return  to"  Immediately 
preceding  the  words  quoted,  plainly  implying 
that  the  money  bequeathed  had  at  some 
time  been  a  part  of  that  estate,  else  it  could 
not  be  returned  to  it  May  we  not  say  with 
reasonable  certainty  that  as  the  evidence 
shows  her  husband  left  a  will,  and  the  will 
is  produced  in  evidence,  and  as  it  is  shown 
she  obtained  the  money  disposed  of  in  her 
will,  from  the  executor  of  her  husband's  will, 
by  renouncing  the  provision  thereof  in  her 
favor,  that  by  directing  the  residue  of  her 
estate  thus  acquired  to  be  returned  to  his 
estate  she  meant  to  say  to  his  executor,  and 
through  the  same  channel  it  had  come  to  her, 
and  to  go  as  by  his  will  it  was  originally  in- 
tended to  go.  We  think  we  may  safely  In- 
fer this  to  have  been  her  intent,  but  are  the 
words  employed  susceptible  of  that  interpre- 
tation? We  know  by  reference  to  a  copy  of 
her  answer  filed  In  another  suit,  brought  by 
said  company  as  executor,  to  construe  the 
will  of  her  husband,  and  vouched  with  the 
answer  and  cross  bill  of  said  company  in 
this  suit,  that,  except  as  to  the  amount  of 
the  annual  allowance  provided  for  her  there- 
in, she  was  fully  'satisfied  with  his  will,  and 
expressed  her  desire,  if  a  larger  annual  al- 
lowance was  provided  for  her,  that  the  resi- 
due of  his  estate  should  go  as  directed  by  his 
will. 

Let  us  refer  to  some  authorities  bearing 
on  the  question.  In  an  old  English  book, 
Hawkins  on  Wills,  cited  by  the  Court  of 
EIrrors  and  Appeals  of  New  Jersey,  in  Hal- 
sey  V.  Paterson,  37  N.  J.  Eq.  445,  448,  it  is 
laid  down  as  a  rule  that  a  bequest  of  per- 
sonal estate  to  the  "representatives,"  or  "le- 
gal," or  "personal**  or  "legal  personal  repre- 
sentatives" of  any  one,  means  prima  facie 
executors  or  administrators.  By  the  will 
of  the  testatrix  in  that  case,  after  certain 
specific  bequests,  by  the  fourth  clause,  she 
gave  all  the  rest  and  residue  of  whatever 
kind  and  nature,  which  she  owned  or  was 
possessed  of,  prior  to  the  death  of  her  hus- 
band, to  four  persona*  to  be  equally  divided 


among  them.  She  next  gave  all  the  prop- 
erty and  estate  which  might  have  been  de- 
vised or  bequeathed  to  her  by  the  will  of 
her  late  husband,  "to  his  legal  representa- 
tives." It  was  held  that  by  the  gift  to  her 
husband's  "legal  representatives"  she  had 
intended  a  gift  to  his  executors.  In  another 
case,  of  Long  v.  Watkinson,  17  Beaven,  471« 
the  testator  by  his  will,  directed  his  execu- 
tors to  pay  the  residue  and  remainder  of  hia 
estate  and  effects  to  his  sister,  with  this  pro- 
viso: "But,  in  case  of  my  said  sister's  death, 
my  instructions  are  then  to  pay  over  all  the 
residue  and  remainder  of  my  estate  and 
effects  to  the  executors  jor  executrixes  which 
my  said  sister,  Mrs.  Mary  Fowler,  may  ap- 
point" His  sister  died  a  few  days  before 
the  testator,  leaving  Mary  Long  her  sole 
executrix,  and  Isabella  Watkinson,  her  sole 
residuary  legatee.  After  citing  some  prior 
decisions  the  Master  of  the  Bolls  held,  that 
the  true  interpretation  of  his  will  was,  that 
his  residuary  estate  was  to  go  to  the  execu- 
trix of  his  sister,  though  she  died  before 
him,  to  be  administered  by  her  as  a  part  of 
her  estate.  In  2  Bedfield  on  Wills  (2d  Ed.) 
409,  the  author,  after  citing  some  cases, 
observes:  "But  after  some  dissent,  it  seems 
now  finally  settled,  both  by  decisions  of  the 
English  courts,  and  finally  by  statute,  that 
unless  a  contrary  intention  appear  by  the 
context,  whatever  is  bequeathed  to  the  ex- 
ecutors or  administrators  vests  In  them,  as 
a  part  of  the  personal  estate  of  the  testa- 
tor or  intestate."  And  in  the  following  sec- 
tion this  author  says:  "And  it  seons  that 
bequests  to  the  executors,  &c.  of  any  per- 
son, will  make  the  estate  a  portion  of  the 
estate  of  such  person  in  the  fullest  senses 
so  that  it  will  be  subject  to  the  disposition 
of  the  will  of  such  person,  notwithstanding 
such  person  may  die  before  the  testator." 

In  Webb  v.  Den,  17  How.  576^  15  L.  Ed. 
35,  the  terms  of  a  deed  were  under  construc- 
tion. It  contained  no  words  of  give,  gxlmtp 
bargain  and  sell,  and  so  fortii,  but  only  '*a 
release  and  quit  claim  forever,  unto  the 
legatees  and  devisees  of  Anthony  Bledsoe^ 
deceased."  The  will  of  Bledsoe  was  in  evi- 
dence. The  objection  to  the  deed  was,  that 
it  had  no  effective  words  of  grant  in  fee,  and 
neither  stated  a  consideration  nor  sufficient- 
ly described  the  grantees.  The  court  held, 
that  the  deed  necessarily  referred  to  the 
will,  to  ascertain  the  persons  who  were 
such  "legatees  and  devisees,"  and  thus  far 
incorporated  it,  and  that  it  contained  there- 
fore a  sufficient  description  of  the  grantees. 

We  understand  counsel  for  the  appellees  to 
practically  concede  that  if  In  place  of  the 
words  used,  by  the  testator,  she  had  said 
"let  it  be  returned  to  the  executor  of  the 
estate  of  C.  W.  Amett"  the  effect  of  the 
bequest  of  the  residuum  of  her  estate,  would 
have  been  to  put  it  ba(^  into  the  estate  of 
her  husband,  to  be  diatributed  as  a  part  of 
his  estate.  His  position  furthermore  is 
that  as  the  will  of  the  testator,  tiiough  la 
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evidence,  Is  nowhere  referred  to  In  the  will 
of  the  testatrix,  the  former  cannot  be  loolc- 
ed  to  to  render  certain  the  bequest  of  the 
testatrix,  or  to  determine  to  whom  the  re- 
siduum of  her  estate  Is  to  go,  or  how  to  be 
distributed.  Besides  the  general  rules  which 
counsel  invoke,  as  to  the  certainty  and  defi- 
niteness  of  the  subjects  and  objects  required 
in  a  devise  or  bequest,  he  relies  upon  Clin- 
ton V.  Hope  Insurance  Co.,  45  N.  Y.  455,  461, 
and  Simmons  v.  Spratt,  20  Fla.  495,  505. 
The  Florida  •  case  was  an  ejectment  suit. 
The  deed  involved  was  that  of  the  executors 
of  one  I.  D.  Hart  The  executors  by  it,  '*sets 
apart,  distributes  and  conveys  unto  the  es- 
tate of  Daniel  W.  Hart,"  a  certain  lot  The 
court  in  that  case  observes:  "The  question 
is,  does  a  deed  of  conveyance  by  the  execu- 
tors of  I.  D.  Hart,  who,  under  his  will  and 
an  order  of  the  court,  are  authorized  to  dis- 
tribute I.  D.  Harts  estate,  conveying  and 
setting  apart  this  lot  to  the  estate  of  Dan- 
iel W.  Hart,  vest  such  title  in  the  devisee 
of  Daniel  W.  Hart  who  alone  under  the 
terms  of  his  will  could  acquire  it  as  would 
enable  such  devisee  to  maintain  ejectment?" 
The  Florida  court  thought  in  that  case  that 
the  description  of  the  grantee,  'the  estate 
of  Daniel  W.  Hart"  in  the  deed,  was  too 
vague  and  uncertain  to  constitute  a  good 
grant  at  law,  and  observed:  "Here  there  is 
no  grantee  by  name  or  otherwise,  and  no 
reference  to  the  will  of  D.  W.  Hart  is 
made."  No  authorities  are  cited  by  the 
court  for  this  conclusion;  but  it  is  admit- 
ted that  there  are  some  cases,  which  make 
such  a  deed  effective  to  pass  title  to  the 
administrator,  where  he  takes  the  title  of 
the  Intestate,  but  the  court  did  not  think 
that  a  parallel  case.  It  is  then  observed: 
**The  greatest  extent  to  which  .the  courts 
have  gone  in  the  matter  of  ascertaining  the 
grantees  in  an  uncertain  deed  is  to  permit 
extraneous  evidence  to  be  given  to  ascer- 
tain to  whom  such  description  is  meant  to 
apply  when  such  evidence  can  explain  the 
plain  uncertainty,  but  at  the  same  time  ac- 
complish a  manifest  intention."  By  way  of 
Illustration  the  court  cites  Webb  v.  Den,  su- 
pra, where  the  deed  was  to  the  "legatees  and 
devisees  of  the  late  Anthony  Bledsoe."  This 
language,  says  the  court,  necessarily  re- 
stricted the  grantees  to  such  persons  as  took 
under  the  will.  The  court  places  Its  deci- 
sion mainly  upon  the  ground,  that  the  deed 
was  without  the  most  remote  reference  to 
the  will  of  Daniel  W.  Hart  or  anything  by 
which  it  could  be  contended  that  his  niece, 
Mrs.  Dearing,  was  the  grantee  intended. 

The  case  of  Clinton  v.  Hoi>e  Insurance 
Co.,  supra,  -was  an  action  upon  a  fire  in- 
surance policy,  insuring  the  "estate  of  Dan- 
iel Ross."  The  property  insured  was  de- 
stroyed by  fire  pending  negotiations  for  the 
sale  and  conveyance  of  it  by  the  parties 
who  owned  it  when  the  policy  was  issued, 
but  after  the  vendee  had  gone  into  posses- 
sion.    After  the  fire  a  new  contract  was 


entered  into  between  the  same  parties,  the 
vendee  purchasing  the  real  estate  and  claims 
for  Insurance,  and  taking  a  deed.  It  was 
held,  that  the  vendee  by  the  first  contract 
acquired  no  title  to  the  property,  and  that 
by  his  second  contract  the  claims  to  cover 
the  amount  insured  were  not  extinguished; 
that  the  destruction  of  the  property  which 
fixed  the  liability  of  insurance,  at  the  same 
time  discharged  the  vendee  from  his  obliga- 
tion to  purchase;  and  therefore,  that  the 
insurers  could  not  be  subrogated  to  that  ob- 
ligation to  the  extent  of  their  liability  for 
insurance.  In  the  body  of  the  opinion  the 
court  says:  "The  person  or  persons  to  be 
Insured  are  not  named  in  the  policy,  nor  Is 
this  essential  to  the  validity  of  the  contract 
of  insurance." 

"If  the  name  of  the  person  for  whose  bene- 
fit the  insurance  Is  obtained  does  not  appear 
upon  the  face  of  the  policy,  or  if  the  designa- 
tions used  are  applicable  to  several  persons, 
or  if  the  description  of  the  assured  Is  im- 
perfect or  ambiguous,  so  that  It  cannot  be 
understood  without  explanation,  extrinsic  evi- 
dence may  be  resorted  to,  to  ascertain  the 
meaning  of  the  contract;  and  when  thus  as- 
certained, it  will  be  held  to  apply  to  the 
interests  intended  to  be  covered  by  it  and 
they  will  be  deemed  to  be  comprehended 
witiiin  it  who  were  in  the  mind  of  the  par- 
ties when  the  contract  was  made.  (1  Phil,  on 
Ins.  163;  Colpoys  v.  Colpoys,  Jacob.,  451; 
Burrows  v.  Turner,  24  Wend.  [N.  Y.]  277  [35 
Am.  Dec.  622];  Davis  v.  Boardman,  12  Mass. 
80;  Newson's  Adm'rs  v.  Douglass,  7  H.  & 
John.  [Md.]  417  [16  Am.  Dec.  317].)" 

We  do  not  say,  or  mean  to  be  understood 
as  saying  that  the  rule  applicable  in  an  ac- 
tion upon  a  policy  of  insurance,  laid  down 
in  the  New  York  case,  is  applicable  to  the 
full  extent  in  oases  Involving  the  construc- 
tion of  wills;  but  if  a  policy  of  insurance 
in  favor  of  the  "estate"  of  one  named  is  not 
void  for  uncertainty,  and  may  be  rendered 
certain  by  extrinsic  evidence,  why  on  like 
principle,  may  not  extrinsic  evidence  be  em- 
ployed to  render  certain  who  was  in  the 
mind  of  the  testator  when  employing  simi- 
lar language  to  describe  the  object  or  objects 
of  her  bounty?  Of  course  there  is  a  distinc- 
tion to  be  recognized  between  the  words  of 
a  will  and  of  a  contract  inter  partes.  If, 
however,  the  object  of  a  testator's  bounty 
can  by  extrinsic  evidence,  and  without  doing 
violence  to  the  language  of  the  will,  be  def- 
initely ascertained,  what  reason  can  be  as- 
signed against  its  admission?  The  New 
York  case  was  cited  by  counsel  for  appeUees, 
for  the  proposition  that  "the  estate  of  R.," 
in  the  policy,  did  not  have  a  definite  legal 
significance,  "meaning  R.'b  administrator." 

Though  the  language  of  the  will  here  is 
not  as  clear  as  might  be  desired,  in  mani- 
festing the  intentions  of  the  testatrix,  yet 
we  think  it  bears  evidence  on  its  face  of  a 
clear  Intent  and  purpose,  on  the  part  of 
the  testatrix,  that  the  plaintifT,  her  son,  for 
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whom  tbe  father  in  his  will,  had  made  an  | 
elaborate  "spendthrift"  provision,  well  known 
to  and  understood  by  her  when  she  made  her 
will,  should  take  nothing  under  her  will,  ex- 
cept as  specifically  provided.  In  making 
the  small  provision  for  him,  and  in  attempt- 
ing to  dispose  of  the  bulk  of  her  estate,  so 
derived,  to  religious  and  charitable  uses,  she 
evidently  intended  that  he  should  look  for 
his  main  support  to  the  will  of  his  father, 
and  the  estate  devised  to  him  therein,  and 
subject  to  the  terms  and  conditions  thereof, 
wisely  made.  Therefore,  the  main  provisions 
of  her  will  having  failed  because  of  uncer- 
tainty, justice  demands,  that  we  should  give 
such  construction  to  the  residuary  clause 
thereof  as  wiU  clearly  effectuate  the  intent 
and  purpose  of  the  testatrix,  if  we  can  find 
legal  justification  for  so  doing.  It  is  just 
and  right,  her  bequests  having  failed  for  un- 
certainty, that  the  money  covered  by  the 
void  bequests,  should  by  the  residuary  clause 
of  her  will,  go  back  into  the  estate  of  her 
husband  to  be  disposed  of  as  his  will  had 
directed. 

[2]  We  are  of  opinion,  therefore,  taking 
the  will  of  the  testatrix  by  its  four  cor- 
ners, that  the  words  of  the  residuary  clause* 
*'let  It  be  return  to  the  estate  of  G.  W.  Ar- 
nett,*'  means  to  the  executors  of  the  will  of 
said  C.  W.  Arnett,  deceased,  to  go  and  be 
distributed  as,  by  the  terms  of  his  will,  his 
estate  is  directed  to  be  distributed  to  his 
legatees.  We  think  the  principles  of  the 
authorities  cited  justify  this  conclusion. 

Our  opinion,  therefore,  is  to  reverse  so 
much  of  the  decree  appealed  from  as  adjudges 
said  residuary  clause  invalid;  and  gives  de- 
cree in  favor  of  P.  B.  Ogden  and  others, 
trustees  of  the  Baptist  Church,  for  $10,000, 
as  provided  therein.  In  other  particulars 
the  decree  will  be  affirmed. 

ROBINSON,  J.,  dissents. 

WILLIAMS,  J.  I  dissent  for  the  reason 
that  I  believe  the  residuary  clause  is  void 
for  uncertainty.  Testatrix  bequeathed  the 
residue  of  her  estate  to  the  "estate"  of  her 
husband,  who  was  then  dead.  An  estate  is 
not  a  person,  either  natural  or  artificial; 
nor  can  the  word  be  properly  construed,  in 
my  opinion,  to  mean  a  person.  It  means  the 
quality  of  interest  in  property,  or  property 
rights.  It  is  a  thing  as  much  incapable 
of  taking  and  holding  property,  either  by 
deed  or  will,  as  it  is  of  taking  by  inheritance, 
or  of  disposing  of  property.  What  rigjit 
has  the  court  to  say  that  testatrix  meant 
her  husband's  executors,  by  the  use  of  the 
word  "estate,"  and  that  they  were  to  take, 
not  absolutely,  but  in  their  ofiicial  or  repre- 
sentative capacity?  None,  whatever,  as  I  see 
it  Testatrix  made  no  reference  to  her  hus- 
band^s  will,  and  yet  the  majority  opinion 


holds  that  she  disposed  of  her  property  In 
the  manner  In  which  her  husband  had  dis- 
posed of  his !  But  suppose  he  had  not  made 
a  will,  and  the  bequest  had  been  made,  as 
it  is  now,  to  his  estate,  would  the  word  ''es- 
tate" then  have  meant  his  administrator,  or 
would  it  have  meant  his  distributees?  Would 
it  have  been  liable  for  the  husband's  debts? 
Unquestionably  it  would  have  been  liable 
for  testatrix's  own  debts,  but  would  it  have 
become  liable  for  the  debts  of  both  estates? 
The  fact  that  testatrix  acquired  the  property 
by  renunciation  of  her  husband's  will  can 
not  aid  in  the  interpretation  of  her  will. 
The  property  was  then  her  own,  and  no 
longer  subject  to  her  husband's  will.  It  was 
as  if  he  had  never  owned  it.  If  she  had  be- 
queathed it  to  her  husband's  executors,  to  be 
administered  by  them  according  to  the  terms 
of  her  husband's  will,  it  would  have  been  a 
valid  will,  such  as  this  court,  by  its  majori- 
ty opinion,  has  made  for  her.  But,  she  not 
having  referred  to  her  husband's  will  herself , 
what  right  has  the  court  to  do  so,  in  order  to 
supply  something  vitally  Important  to  give  ef- 
fect to  her  own  will?  There  is  no  latent  am- 
biguity, to  give  the  right  to  resort  to  ex- 
trinsic evidence  to  determine  the  meaning  of 
her  words.  The  will  must  be  determined 
from  the  words  she  used.  It  cannot  be  in- 
ferred from  extrinsic  circumstances.  It  is 
not  possible  to  interpret  her  will  without 
reading  her  husband's  will  in  connection  with 
it,  and  his  will  is  no  part  of  her  will.  I 
think  the  unconscious  desire  of  the  majority 
of  the  court  to  do  what  they  have  conceived 
to  be  absolute  justice  in  this  particular  case, 
by  preventing  an  improvident  and  reckless 
son  from  squandering  the  property  which  his 
father's  frugality  and  business  sagacity  had 
enabled  him  to  accumulate,  has  led  them 
farther  into  the  realm  of  speculation  than 
the  well  established  rules  of  law  governing 
the  interpretation  of  wills  will  warrant. 
They  have  adopted  the  will  of  the  husband 
as  the  will  of  his  wife,  a  thing  which  she 
did  not  do  herself. 


(70  W.  Va.  356) 

HARRIS  et  aL  ▼.  MICHAEL  et  aL 

(Supreme  Court  of  Appeals  of  West  VirgiDia. 

Feb.  13,  1912.) 

(Byllahua  hy  the  Court.) 
1.  Mines  and  Minerals  (J  78*)— Oil  Leasb 

— CONSTBUCTION . 

When  a  lessee  for  oil  and  gas  producing 
purposes  segregates  the  lease  by  asaSgning  to 
another  all  rights  thereunder  as  to  a  distinct 
parcel  of  the  land,  a  discovery  of  oU  on  the 
part  assigned  will  ^ive  the  lessee  a  vested 
right  to  produce  oil  on  the  part  retained, 
though  he  has  taken  no  possession  of  that 
part. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §§  205-207;  Dec  Dig. 
§  78.*] 
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2.  Mines   awd   MnrasALB    (|  77*)  —  Vested 
Rights  of  Lessee— Waiver. 

Where  a  lessee  acquires  a  vested  right  to 
produce  oil  from  land,  out  never  takes  actual 
poesession  of  the  pfemises,  it  may  be  shown 
that  he  has  abandoned  the  right  by  proving  his 
intention  to  do  so  from  any  facts  and  circum- 
stances evidencing  a  voluntary  waiver  of  the 
same. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §  204;   Dec.  Dig.  §  77.*] 

3.  Mines  and  Minerals  (§  77*)— Oil  Lease 
—Abandonment  by  Lessee. 

A  failure  for  ten  years,  on  the  part  of  a 
lessee  holding  a  vested  right  to  produce  oil 
from  land,  to  enter  on  the  premises  and  under- 
tai^e  a  fulfillment  of  the  implied  covenants  of 
the  lease  which  obligate  him  to  operate  the 
property,  during  all  of  which  time  an  adjoining 
well  is  producing  oil  and  presumably  draining 
the  neglected  premises,  sufficiently  evinces  an 
intention  of  the  lessee  to  abandon  his  right. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  §  204;   Dec.  Dig.  i  77.*] 

4.  Equity  ((  219*)— Laches— Demurrer. 

A  lessee,  having  a  vested  right  to  produce 
oil  from  land,  who  takes  no  possession  and 
does  nothing  on  the  premises  for  ten  years, 
and  then,  while  a  subsequent  lessee  is  operat- 
ing the  property,  remains  silent  as  to  his 
rights  for  seven  years  more,  is  so  clearly 
barred  by  laches  from  asserting  his  neglected 
rights  that  his  bill  in  equity  showing  the  delay 
and  silence  will  be  dismissed  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  §t  496-499;    Dec  Dig.  S  219.*] 

Appeal  from  Circuit  Court,  Marion  County. 

Bill  by  Carey  C.  Harris  and  others  against 
Pinkney  Michael  and  others.  Decree  for  de- 
fendants, and  plaintlfTs  appeal.    Affirmed. 

W.  M.  Hess,  for  appellants.  U.  N.  Arnett, 
Jr.,  for  appellee  Michael.  Neely  &  Lively 
and  L.  D.  Beall,  for  appellee  Freeland  Oil  Co. 

ROBINSON,  J.  In  1889,  Pinkney  Mi- 
chael leased  to  Harris  and  Steel  a  tract  of 
146  acres  for  oil  and  gas  producing  pur- 
poses. The  lessees  agreed  to  drill  a  well 
on  the  premises  within  twelve  months  or 
thereafter  to  pay  five  hundred  dollars  a  year 
until  a  well  should  be  drilled.  The  lessor 
was  to  receive  one-eighth  of  all  the  oil  pro- 
duced and  saved  from  the  premises  and  two 
hundred  dollars  for  each  gas  well.  If  a  well 
was  not  drilled,  a  failure  to  pay  the  five 
hundred  dollars  for  any  year  rendered  the 
lease  void.  No  term  was  fized  for  the  con- 
tinuation of  the  privileges  granted  If  oil  was 
produced  within  the  time  provided  for  drill- 
ing. In  this  respect  the  lease  is  dlfiferent 
from  those  usually  employed. 

No  well  was  drilled  within  the  twelve 
months ;  but  the  payment  was  made,  so  that 
the  right  to  drill  continued  through  the  sec- 
ond year.  Within  the  second  year,  in  1891, 
the  lessees  assigned  their  rights  in  the  lease, 
as  to  55  acres  of  the  tract  only,  to  Frank 
Burt,  for  no  other  consideration  than  Burt's 
promise  to  drill  a  well  thereon  within  the 
limit  of  that  year.  They  retained  no  interest 
whatever  in  that  part     The  55  acre  tract 


transferred  to  Burt  was  laid  off  and  de- 
scribed by  metes  and  bounds.  Burt,  or  those 
to  whom  he  assigned,  put  down  a  well  on 
the  55  acres  and  produced  oil.  The  well 
continued  to  be  a  producing  one.  In  1898, 
through  various  transfers  or  assignments, 
that  well  and  the  rights  pertaining  to  it  un- 
der the  assignment  to  Burt  came  to  the  own- 
ership of  the  original  lessor,  Pinkney  Mi- 
chael. Thus  that  portion  of  the  original 
lease  was  merged  into  his  greater  estate,  the 
ownership  of  the  land  itself. 

The  residue  of  the  146  acres  was  never 
developed  by  Harris  and  Steel,  the  lessees, 
or  by  anyone  for  them.  They  had  wholly 
parted  with  their  leasehold  rights  in  the  55 
acres  of  the  original  lease,  as  we  have  shown. 
The  same  had  gone  back  to  the  lessor.  They 
made  no  use  of  their  leasehold  rights  in  the 
residue  of  the  146  acre  tract  So,  in  1901, 
ten  years  after  the  drilling  of  the  well,  and 
more  than  three  years  after  the  rights  on 
the  55  acres  passed  back  to  Michael,  he  Ig- 
nored the  former  lease,  as  to  which  the  hold- 
ers thereof  had  for  so  long  remained  inac- 
tive, and  again  leased  the  residue  of  the 
tract  all  but  the  55  acres,  to  one  McBrlde. 
Operations  under  the  McBrlde  lease  were  be- 
gun and  continued.  Oil  was  produced.  The 
McBrlde  lease  was  assigned  to  others.  Five 
wells  were  drilled  under  this  later  lease  on 
the  residue  of  the  tract.  Still  for  seven 
years  more,  the  original  lessees  remained  In- 
active as  to  use  or  claim  of  their  rights  un- 
der the  original  lease.  They  silently  per- 
mitted the  five  wells  to  be  drilled  during  the 
seven  years  by  McBrlde  and  those  claiming 
under  him.  Then,  in  1908,  seventeen  years 
after  the  drilling  of  the  Burt  well,  during  all 
of  which  time  Harris  and  Steel  indicated  no 
purpose  to  make  the  property  beneficial  to 
themselves  or  to  the  lessor,  though  for  a 
great  period  of  the  time  others  were  using  it 
for  profit,  they  filed  their  bill  in  equity  claim- 
ing to  be  entitled  to  the  oil,  by  virtue  of 
their  original  lease,  in  that  portion  of  the 
tract  outside  of  the  55  acres,  and  demanded 
an  accounting  from  those  who  had  taken  oil 
therefrom.  They  plead  no  excuse  for  the 
delay  in  the  assertion  of  their  alleged  rights. 
The  defendant  demurred  to  the  bill.  The 
circuit  court  sustained  the  demurrer  and 
dismissed  the  bill.    Plaintiffs  have  appealed. 

The  statement  of  the  case  which  we  have 
made  is  a  fair  presentation  of  the  material 
facts  as  they  appear  upon  a  reading  of  the 
bill.  The  direct  allegations  together  with  the 
reasonable  inferences  therefrom  arising  make 
the  case  as  we  have  stated  it  Are  plaintiffs 
entitled  to  be  heard  in  a  court  of  equity? 

[1]  The  drilling  of  the  Burt  well  was  a 
compliance  with  the  lease  as  to  the  whole 
tract  Harris  and  Steel,  by  the  contract 
with  Burt  caused  that  well  to  be  drilled. 
As  to  them  it  pertained  to  the  lease  on  the 
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whole,  thougb  as  to  Burt  It  pertained  only 
to  the  55  acres.  The  drilling  of  this  well 
and  the  producing  of  oil  therefrom  gave  to 
Harris  and  Steel  a  vested  right  to  produce 
oil  and  gas  under  their  lease.  As  to  all  but 
the  55  acres  which  they  had  assigned  away, 
that  right  remained  to  them  under  the  lease 
on  the  whole.  After  the  production  of  oil 
under  the  lease  on  the  whole,  they  had  a 
vested  right  to  produce  on  the  residue.  We 
must  Inquire  whether  or  not  they  lost  that 
right 

It  Is  assuredly  true  that  where  a  lessee 
enters  upon  the  leased  premises  and  discov- 
ers oU  or  gas  his  right  to  produce  the  oil  or 
gas  becomes  a  vested  right  It  is  equally  true 
that  he  may  divest  himself  of  this  right  by 
intentional  abandonment  and  relinquishment 
of  the  premises.  Archer  on  Oil  &  Gas,  547. 
When  there  Is  such  abandonment  and  relin- 
quishment, the  lessor  may  declare  the  lease 
forfeited  by  leasing  to  another.  GufPy  v. 
HugiU,  34  W.  Va.  49,  11  S.  E.  754,  8  L.  R. 
A.  759,  26  Am.  St  Rep.  901.  And,  if  the  les- 
see has  not  actually  entered  on  the  land  the 
relinquishment  of  his  right  to  do  so,  or  his 
abandonment,  becomes  purely  a  question  of 
his  intention ;  in  which  case,  his  intention  to 
abandon  may  be  established  by  proof  of  such 
facts  and  circumstances  as  evince  a  volun- 
tary waiver  of  his  rights.  Smith  v.  Root 
66  W.  Va.  633,  66  S.  E.  1005,  30  L.  R.  A. 
(N.  S.)  176. 

Harris  and  Steel  never  entered  into  pos- 
session of  the  premises  to  which  their  rights 
in  the  residue  of  the  lease  pertained.  The 
possession  of  Burt  even  if  considered  in 
their  behalf,  was  of  course  limited  to  the 
55  acres.  If,  as  Is  said,  he  took  possession 
for  them,  Ms  possession  extended  no  further 
than  over  the  55  acres  which  they  sold  him. 
They  put  him  Into  possession  of  that  part 
alone,  so  that  he  might  drill  a  well  and 
cause  them  to  have  vested  rights  as  to  the 
residue.  But  as  to  that  residue  his  posses- 
sion for  them  could  not  go,  and  they  entered 
not  upon  it  themselves.  Besides,  they  had 
absolutely  no  concern  in  the  part  sold  Burt 
when  the  sale  to  him  had  fulfilled  their  pur- 
pose in  getting  a  well  drilled.  After  the 
drilling  of  this  well  it  cannot  be  said  that 
he  was  in  any  manner  acting  on  the  prem- 
ises for  them.  All  their  concern  in  the  55 
acre  part  ceased  as  soon  as  Burt's  agency 
in  drilling  the  well  was  performed.  As  to 
Burt  that  well  related  to  the  55  acres;  as 
to  Harris  and  Steel  It  related  to  the  residue, 
but  only  to  the  extent  of  causing  rights 
therein  to  vest  in  them.  Both  were  inter- 
ested in  the  drilling  of  the  well,  but  neither 
was  interested  in  the  parcel  of  the  other. 
Burt's  remote  relation  to  the  original  lease 
as  an  undivided  one  ceased  absolutely  when 
he  finished  the  well.  He  was  never  in  pos- 
session of  the  residue  as  to  which  Harris 
and  Steel  now  claim  rights.  He  was  simply 
in  possession  of  his  own  parcel,  on  which  the 
drilling  of  a  well  gave  them  rights  in  the 


other  parcel     But  as  to  that  other  pared 
they  never  saw  fit  to  take  possession. 

[2]  Since  the  lessees  never  entered  into  ac- 
tual possession  of  the  pr^nlses  to  which 
their  vested  oil  rights  pertained,  the  ques- 
tion whether  they  relinquished  their  right 
to  do  so,  whether  they  abandoned  that  right 
must  be  determined  alone  by  their  intention 
in  this  particular.  Their  intention  to  aban- 
don the  lease  may  be  established,  as  we  have 
seen,  by  the  proof  of  any  fftcts  or  circum- 
stances evidencing  a  voluntary  waiver  of 
their  rights. 

[8]  Surely,  a  failure  for  ten  years  to  enter 
and  at  the  least  to  make  a  start  to  develop 
the  parcel  which  plaintiffs  segregated  to 
themselves  from  the  whole,  evidences  inten- 
tion on  their  part  to  abandon  their  rights 
under  the  lease  as  to  it  If  men  ever  in- 
tended to  make  use  of  such  oil  rights,  it  is 
reasonable  to  conclude  that  they  would  do  so 
before  the  lapse  of  so  long  a  period.  If  they 
really  meant  to  make  use  of  such  rights, 
would  they  na^lect  those  rights  for  ten  years 
and  all  that  time  allow  the  oil  to  be  drained 
from  their  lease  by  an  adjoining  producing 
well?  They  were  getting  nothing  by  the 
production  of  that  well.  If  they  ever  meant 
to  claim  under  the  I^ase  as  to  the  residue, 
why  let  Burt  and  others  drain  it  so  long? 
Why  stand  by  and  sed  the  lessor  himself 
take  the  oil  by  the  Burt  well  which  became 
merged  in  his  estate  in  the  land?  Surely 
their  long  and  palpable  neglect  of  the  part 
of  the  lease  which  they  retained,  in  the  light 
of  the  circumstances  surrounding  that  neg- 
lect, is  evidence  that  they  waived  their  rights. 
They  divided  into  two  parts  the  original 
lease  so  they  could  profit  from  one  part  of 
the  land,  in  case  Burt  by  a  well  on  the  other 
part  proved  the  territory  to  be\  good.  But 
for  some  reason  they  did  nothing  for  toi 
years,  Must  we  not  conclude  that\they  deem- 
ed the  property  unprofitable  anid  cast  it 
aside?  Why  allow  Burt  and  even  ^e  lessor 
himself,  to  take  their  oil  by  this  well  if  they 
deemed  it  worth  taking  themselves  1?  More- 
over they  were  bound  by  implied  covenants 
to  produce  and  make  a  return  for  thc^.  lessor, 
if  the  property  could  be  profitably  v^prked. 
Would  men  ordinarily  incur  liability  tot  fail- 
ure to  develop  a  profitable  property?  Indeed 
the  facts  and  circumstances  sufficiently '\  es- 
tablish that  the  lessor  had  right  to  conduue, 
at  the  time  he  gave  the  second  lease,  that  t^e 
original  lessees  had  deemed  their  rights  not 
worth  while  and  had  waived  them.  n 

In  cases  of  the  character  of  this  one,  a 
failure  to  continue  explorations  for  so  long 
a  period  should  raise  a  presumption  of  aban- 
donment as  matter  of  law.  The  very  nature 
of  the  contract  would  seem  to  raise  a  pre- 
sumption of  abandonment  when  there  Is  un- 
reasonable delay  in  doing  under  the  lease 
what  the  parties  originally  contemplated 
should  be  done  tmder  it  *There  is  no  case 
which  goes  so  t&r  as  to  announce  that  after 
mere  discovery  of  oil,  tht  lesaee^  upon  the 
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assumption  of  vested  interest  or  title,  may 
cease  operation,  refuse  to  develop  the  prop- 
erty, tie  up  the  oil  by  his  lease  and  simply 
hold  it  for  speculative  purposes,  or  to  await 
his  own  pleasure  as  to  the  time  of  develop- 
ment.*' Parish  Fork  Oil  Go.  ▼.  Bridgewater 
Qas  Co.,  51  W.  Va.  583,  42  S.  E.  665,  59 
L.  R.  A.  566.  Where  one  under  duty  to  ex- 
plore or  to  continue  explorations  for  oil  neg- 
lects to  do  so  for  a  period  plainly- inconsist- 
ent with  an  intention  to  fulfill  the  duty  or 
contract,  his  neglect  should  be  taken  to  mean 
a  waiver  of  his  rights  in  the  premises.  In 
the  case  last  cited,  it  was  held:  "The  law 
recognizes  a  distinction  between  the  al>an- 
donment  of  operations  under  an  oil  lease 
and  an  intention  to  abandon  or  surrender  the 
lease  itself.  Unless  bound  by  the  terms  of 
the  lease  so  to  do,  it  will  not  permit  the  les- 
see to  hold  the  lease  without  operating  under 
it,  and  thereby  prevent  the  lessor  from  op- 
erating on  the  land  or  leasing  it  to  others." 
And  by  an  eminent  authority  it  is  said: 
"Wh6n  there  is  ,an  obligation  expressed  or 
implied  to  operate  under  the  lease,  the  fail- 
ure to  do  so  either  within  the  prescribed 
time,  if  there  be  a  time  prescribed,  or  within 
a  reasonable  time,  will,  if  unexcused,  amount 
to  an  abandonment"  Barringer  and  Adams 
on  Mines  and  Mining,  170. 

[4]  But,  aside  from  the  question  of  aban- 
donment, there  is  another  feature  of  the  case 
fatal  to  plaintiffs.  They  clearly  show  them- 
selves guilty  of  laches  in  the  assertion  of 
their  rights.  They  have  remained  silent  so 
long  and  have  allowed  such  rights  of  others 
to  attach  that  it  would  now  be  inequitable  to 
hear  them.  For  seven  years  after  the  giv- 
ing of  the  second  lease  to  McBrlde  they  have 
passively  allowed  operations  for  oil  to  be 
prosecuted  thereunder.  The  property  has 
passed  from  McBrlde  to  others.  Five  wells 
have  been  put  down  under  the  McBride 
lease.  Plaintiffs  have  stood  silently  by  and 
made  no  objection  to  the  use  and  occupancy 
of  the  property — the  great  investment  of 
money  in  it — by  subsequent  lessees.  By  their 
long  silence,  they  have  misguided  others  in- 
to expending  money  on  the  property.  They 
show  no  justifiable  excuse  for  their  silence. 
It  is  not  enough  to  say  simply  as  they  do 
that  they  werd  "6eldom  in  the  community." 
They  are  chargeable  with  knowing  what  was 
going  on  in  relation  to  this  property.  If 
they  were  seldom  in  the  community,  then 
they  were  there  at  times.  They  had  the  op- 
portunity of  observing  what  was  being  done 
by  others.  They  have  plainly  acquiesced  in 
the  operation  of  the  property  under  the  Mc- 
Bride lease.  They  cannot  decline  to  assert 
their  rights  for  seven  years  and  then  be 
heard  to  assert  them.  ''Where  one  has  means 
of  knowing  or  ascertaining  his  rights,  where 
he  is  put  on*  inquiry,  where  ordinary  pru- 
dence should  impel  him  to  inquire,  he  must 
do  so  or  else  time  runs  against  him  in  the  I 


assertion  of  those  rights.  One  who  would 
repel  the  imputation  of  laches  by  showing 
ignorance  of  his  rights  must  be  without 
fault  in  remaining  in  ignorance  of  those 
rights.  Indolent  ignorance  and  indifference 
will  no  more  avail  to  prevent  the  bar  of  lach- 
es than  will  voluntary  ignorance.  Equity 
aids  only  the  vigilant"  Plant  v.  Humphries, 
66  W.  Va.  88,  66  S.  E.  94,  26  L.  R.  A.  (N.  S.) 
558. 

This  additional  seven  years  of  neglect  of 
the  rights  now  claimed  is  another  strong 
element  proving  that  the  lessor  rightly  as- 
sumed that  plaintifliB  had  abandoned  their 
rights  when  he  gave  the  second  lease.  If 
they  had  not  then  abandoned,  why  did  they 
so  long  allow  others  to  operate  the  property? 

The  bill  is  pregnant  with  an  intention  to 
abandon  the  rights  now  claimed,  and  with 
delay  in  asserting  the  daim.  The  demurrer 
was  rightly  sustained.  The  decree  will  be 
afflhrmed. 


(70  W.  Va.  86S) 
BUSKIRK  et  al  ▼.  SANDBBS  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  18,  1912.) 

(SyUaht  hy  ike  Court.) 

1.  Injttnction  ((  26*)— Subjects  of  RELnor 
— Action  at  Law. 

If  any  affirmative  equitable  relief  is  nec- 
essary to  a  fall  settlement  of  the  controversy 
a  court  of  equity  will  interfere,  and  entertain 
a  suit  for  such  relief,  and  enjoin  the  action  at 
law. 

[Bd.  Note.— IB'or  other  cases,  see  Injunction, 
Cent  Dig.  Jl  24,  28;  Dec  Dig.  |  26.*] 

2.  IirjuxfonoN  (§  16*)— Natubk  or  RmcsnT 
— Adsquatb  RjEianT  at  Law. 

The  mere  existence  of  a  legal  remedy  is 
not  of  itself  sufficient  ground  for  refusing  re- 
lief in  equity  by  iujanction;  nor  does  the  ex- 
istence or  non-existence  of  a  remedy  at  law 
afford  a  test  as  to  the  right  to  relief  in  equity. 
It  must  also  appear  that  it  is  as  practical 
and  efficient  to  secure  the  ends  of  justice  and 
its  prompt  administration  as  the  remedy  in 
equity. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  t  15;   Dec  Dig.  1 16.*] 

8.  Equity  (§  43*)— Jurisdiction  — Rehbot 

AT  Law. 

Though  defendant  has  legal  and  equitable 
defenses  he  has  the  right  as  a  general  rule  to 

fo  into  a  forum  where  he  may  have  the  bene- 
t  of  all  liis  defenses,  and  thereby  be  afforded 
complete  protection  against  the  claims  of  his 
adversary. 

[Ed.  Note.— For  other  cases,  see  Equity. 
Cent  Dig.  §§  121-140,  164-166;  Dec  Dig.  | 
43.*] 

4.  Guabdian  and   Ward   (§  43*)— Custody 

OF   ESTATI>— AUTHORITT   TO    SELL. 

If  a  guardian,  of  his  own  volition  and 
without  authority  of  the  court,  sever  standing 
trees  from  bis  wards'  lands,  they  are  thereby 
converted  into  personal  property;  and  his 
duty  then,  though  wrongfully  imposed,  is  not 
to  suffer  the  timber  to  remain  on  the  ground 
to  rot  and  perish,  but  to  sell  it  and  account  to 
his  ward  for  the  proceeds,  and  'the  purchaser 


•For  other  oases  see  same  topic  and  secUon  NUMBBR  in  Deo.  Dig.  A  Am.  Dig.  Kejr  No.  Series  A  Rep*r  Indexes 
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thereof  from  the  guardian,  in  good  faith,  and 
for  a  fair  price,  will  acquire  good  title  thereto. 
[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent.  Dig.  §§  173,  186-188,  190, 
191;    Dec.  Dig.  §  43.^] 

5.  Contribution  (§  5*)  —  Liabilitt  fob 
Wrongful  Acts. 

To  deprive  one  of  his  right  of  recourse 
upon  or  contribution  from  one  with  whom  he 
may  have  co-operated  in  the  wrongful  act  of 
•cutting  timber  from  another^s  lands,  such  act 
must  have  been  malum  in  se. 

[Ed.  Note.— For  other  cases,  see  Contribu- 
tion, Cent  Dig.  §§  6-9;   Dec.  Dig.  §  5.*] 

6.  Guardian  and  Ward  (§  39*)— Custody 
AND  Cake  of  Estatk— Rights  of  Third 
Persons. 

If  timber  trees  be  cut  from  a  ward's  land, 
without  fraud  and  in  good  faith,  and  by  per- 
mission of  his  guardian,  no  trespass  is  com* 
mitted,  and  the  infant,  even  after  the  guardian- 
ship has  ceased,  must  look  to  the  guardian  for 
compensation  for  the  timber  taken. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  {§  170,  171;  Dec.  Dig.  § 
39.*] 

7.  Guardian  and  Wabd  (§  148*)— Account- 
INQ  BY  Guardian— Credits— Necessaries. 

A  guardian,  without  previous  order  of  the 
court,  unless  for  necessaries,  is  not  entitled  to 
credit  for  disbursements  out  of  the  principal 
of  his  ward's  estate.  Such  necessaries  may 
include  necessary  repairs  on  his  ward's  houses, 
fences,  etc,  but  not  permanent  improvement 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  §  497;   Dec.  Dig.  §  148.* J 

8.  Subrogation  (§  10* )— Payment  of  Mon- 
ey FOR  A NOTHEB— Guardian  and  Ward. 

If  a  guardian  out  of  her  own  money,  or 
money  obtained  from  another,  and  for  which 
she  is  liable,  pay  purchase  money  lien  or  other 
debts  for  which  the  land  of  her  ward  is  liable, 
she  or  her  estate,  is  entitled  to  be  subrogated 
to  the  rights  of  the  creditors  whose  debts  have 
thus  been  discharged. 

[Ed.  Note.— For  other  cases,  see  Subroga- 
tion, Cent  Dig.  §  38;   Dec.  Dig.  §  10.*] 

9.  Equity  (8  52*)— Relief  Granted. 

With  all  parties  or  their  legal  representa- 
tives before  it,  a  court  of  equity  ma^r  in  a 
proper  case  take  a  short  cut  in  re-adjusting 
complicated  and  involved  accounts,  so  as  to 
do  equity  between  the  parties. 

[Ed.  Note. — For  other  cases,  see  Equity^ 
Cent  Dig.  §  172;    Dec.  Dig.  §  52.*] 

Appeal  from  Circuit  Court,  Wyoming 
County. 

Bill  in  equity  by  U.  B.  Buskirk  and  another 
against  Herbert  W.  Sanders  and  others. 
From  a  decree  for  defendants,  plaintiffs  ap- 
peal.   Reversed  and  rendered. 

Jno.  M.  McGrath,  C.  E.  Pyle,  Jas.  H.  Gil- 
more,  and  Campbell,  Brown  &  Davis,  for  ap- 
pellants. J.  A.  Toler,  M.  F.  Matheny,  and 
Sanders  &  Crockett,  for  appellees. 

> 

MILLER,  J.  The  preliminary  injunction 
awarded  plaintiffs,  restraining  defendants 
from  prosecuting  their  suit  at  law  against 
them  to  recover  the  value  of  timber  alleged 
to  have  been  taken  from  their  land,  was  by 
the  final  decree  on  demurrer  and  motion  of 
defendants,  wholly  dissolved  and  the  bill  dis- 
missed. 


The  grounds  of  demurrer  relied  on  here, 
are:  First,  that  plaintiflFs  had  already  sub- 
mitted themselves  to  the  jurisdiction  of  the 
court  in  the  suit  at  law;  second*  adequate 
remedy  at  law;  third,  want  of  equity,  and, 
fourth,  other  reasons  to  be  assigned. 

The  theories  of  the  four  special  counts  of 
defendants'  declaration  are  as  follows: 
First,  that  plaintiffs  themselves  sold  the  tink- 
ber  trees  to  defendants,  and  that  the  latter 
cut,  and  carried  them  away,  and  in  consid- 
eration thereof  promised  to  pay  plaintiff^ 
therefor  the  sum  of  $25,000.00:  Second,  that 
plaintiffs  had  before  that  time,  at  the  special 
instance  and  request  of  defendants,  bargain- 
ed and  sold  the  timber  trees  to  defendants, 
who  had  cut  and  carried  them  away,  and  in 
consideration  thereof  had  promised  to  pay 
plaintiffs  what  they  were  reasonably  worth: 
Third,  that  plaintiffs  being  the  owners  of  a 
tract  of  3,000  acres,  on  which  said  timber 
trees  stood,  defendants  had  cut  and  carried 
them  away,  whereby  they  had  become  In- 
debted to  plaintiffs  the  value  thereof,  alleged 
to  be  $25,000.00:  Fourth,  that  plaintiffs  had 
inherited  said  land  from  their  father,  J.  O. 
Sanders,  deceased,  and  that  defendants  had 
entered  into  a  contract  with  their  mother, 
the  administratrix  of  their  father's  estate, 
whereby  they  purchased  from  her,  with  no- 
tice of  her  want  of  authority,  said  timber 
trees,  and  that  pursuant  thereto  they  had 
cut  down,  removed  and  sold  said  trees  in  the 
market,  but  took  no  title  thereto,  well  know- 
ing the  same  belonged  to  plaintiffs,  where- 
by they  became  indebted  to  plaintiffs  in  the 
sum  of  $25,000.00,  the  value  thereof,  and 
which  they  thereafter  in  consideration  of  the 
premises  faithfully  promised  to  pay  plain- 
tiffs. 

Appellants  admit  that  prior  to  filing  their 
bill  they  appeared  to  said  action  at  law,  de- 
murred to  the  declaration,  and  took  leave  to 
file  special  pleas. 

Besides  the  prayer  for  an  injunction,  there 
is  a  prayer  that  plaintiffs  be  adjudged  not 
liable  to  pay  a  second  time  for  said  timber; 
that  it  be  ascertained,  by  a  commissioner, 
what  disposition  was  made  by  Ida  Sanders 
of  the  money  paid  her  therefor,  with  all  the 
facts  in  relation  thereto;  that  it  be  also  ad- 
judged that  all  expenditures  for  repairing 
the  dwelling  house,  fences,  bams  and  other 
improvements  on  the  land  descended  to  de- 
fendants, were  for  their  benefit;  that  if  plain- 
tiffs, who  in  good  faith,  and  without  no- 
tice that  said  timber  had  been  taken  from 
defendants*  lands,  purchased  the  same,  and 
paid  full  market  price  therefor,  should  in 
any  event  be  again  held  liable  therefor,  the 
estate  of  said  Ida  Sanders  be  decreed  to  re- 
fund to  them  the  amount  so  paid,  and  that 
defendants,  her  wards,  and  as  distributees 
of  her  estate,  be  charged  in  equity,  when  as- 
certained, with  the  balance  on  settlement  of 
her    guardianship    accounts,    and    with    the 
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amount  received  by  them  as  dlstrlbntees  of 
her  estate,  and  with  the  amount  expended  by 
her,  out  of  her  own  funds,  in  excess  of  as- 
sets, in  paying  debts  in  repairing  and  im- 
proTing  their  lands,  and  that  their  liabilities 
thereby  incurred  to  her  estate  be  offset 
against  the  liability,  if  any,  of  plaintiffs  to 
them. 

Defendants  have  apparently  abandoned  the 
first  point  of  their,  demurrer,  though  fully  ar- 
gued, with  citations  of  authorities,  in  the 
brief  of  appellants'  counsel,  it  is  not  refer- 
red to  by  counsel  for  appellees  or  discussed 
by  them  in  their  brief.  We  will  not  further 
notice  it  therefore. 

The  material  facts  well  pleaded  in  the  bill 
and  taken  for  true  on  demurrer,  present  the 
following  propositions  relied  on  as  a  basis 
for  equitable  relief: 

First,  that  the  timber  was  not  cut  or  re- 
moved by  plaintiffs,  but  by  defendants*  moth- 
er and  guardian,  having,  by  virtue  of  section 
7,  chapter  82,  Code  1906,  the  care  and  man- 
agement of  their  estate,  real  and  personal, 
and  who  after  severing  said  timber  sold  and 
delivered  the  same  to  plaintiffs,  at  the  place 
of  delivery,  and  that  they  in  good  faith  paid 
her  for  same,  the  full  market  price  there- 
for, and  that  she  and  not  they,  if  any  one, 
should  be  rendered  liable  to  defendants 
therefor,  and  for  any  waste  committed;  that 
if  this,  a  legal  defense,  be  not  sustained, 
they,  nevertheless,  have  complete  equitable 
defenses  not  available  at  law,  which  they 
are  entitled  to  interpose,  namely,  that  should 
they,  for  any  reason,  be  rendered  liable  to 
defendants  for  said  timber,  their  mother  and 
guardian  would  become  liable  to  them  for 
the  amount  recovered;  and  as  defendants,  as 
alleged,  would  be  liable  to  her  estate  on  set- 
tlement of'  her  guardianship  accounts,  for 
moneys  paid  out  for  necessary  repairs  and 
Improvements  on  their  lands,  and  for  their 
maintenance  and  education,  in  a  large  sum; 
and  also  In  settlement  of  her  administration 
accounts,  as  administratrix  of  their  father's 
estate,  for  money  paid  out  beyond  assets, 
to  discharge  a  lien  on  their  lands  for  pur- 
chase money,  and  to  pay  borrowed  money 
and  other  debts  for  which  his  estate  was 
liable,  alleged  to  be  about  $1,800.00;  and  as 
they  also  as  distributees  of  her  estate  had 
received  about  $3,700.00,  and  could  be  re- 
quired to  refund  the  same,  to  pay  debts, 
'their  claim  against  appellants,  if  valid, 
should  in  equity  be  offset  by  her  liability 
to  them. 

The  first  inquiry  is,  has  equity  Jurisdiction 
where  defendant  has  a  legal  and  also  an 
equitable  defense?  Little  need  be  said  in 
affirmance  of  this  proposition.  Plaintiffs 
might  fail  in  their  legal  remedy,  and  yet  if 
their  several  grounds  of  equitable  relief  be 
good,  they  should  prevalL  To  make  these 
equifable  defenses  available  settlements  of 
the  guardianship,  and  administration  ac- 
counts of  defendants*  mother,  would  be  nec- 
essary, involving  an  ascertainment  of  the 


value  of  any  repairs,  or  Improvements,  if 
allowable,  on  the  lands,  and  the  amount  ex- 
pended by  her  in  their  maintenance  and  ed- 
ucation, and  which  could  not  be  done  on  the 
trial  of  the  action  at  law. 

[1,2]  Though  one  have  a  defense  at  law, 
yet  if  it  be  doubtful,  and  he  also  have  equi- 
table defenses,  and  his  legal  defense  would 
not  be  as  adequate  and  certain  as  in  a  court 
of  equity,  he  may  go  into  equity,  at  once, 
without  awaiting  the  result  of  the  lawsuit, 
or  even  being  compelled  to  confess  judgment 
at  law.  Gas  Co.  v.  Window  Glass  Co.,  63 
W.  Va.  266,  ^1  S.  El  329;  Bastern  Oil  Co. 
T.  Coulehan,  65  W.  Va.  531,  64  S.  E.  836. 
'*If  any  affirmative  equitable  relief  is  neces- 
sary to  a  full  settlement  of  the  controversy, 
and  to  a  complete  protection  of  defendant's 
rights,  a  court  of  equity  will  interfere,  and 
entertain  a  suit  for  such  relief,  and  enjoin 
the  action  at  law."  4  Pom.  Ekj.  Jur.  §  1363, 
page  2706;  22  Cyc.  799,  801,  and  cases  cited; 
Knott  V.  Seamands,  25  W.  Va.  99,  105 ;  Dud- 
ley V.  Miner's  Ex'r,  93  Va.  408,  25  S.  BI 
100,  101;  High  on  Injunctions  (4th  Ed.)  S§ 
30,  66.  The  mere  existence  of  a  legal  rem- 
edy, says  Mr.  High,  section  30,  ''is  not  in 
itself  sufficient  ground  for  refusing  relief  in 
equity  by  Injunction;  nor  does  the  existence 
or  non-existence  of  a  remedy  at  law  afford  a 
test  as  to  the  right  to  relief  in  equity. 
♦  •  •  It  must  also  appear  ♦  ♦  •  that 
it  is  as  practical  and  efficient  to  secure  the 
ends  of  justice,  and  its  proper  and  prompt 
administration  as  is  the  remedy  In  equity." 

[3]  Assuming  the  law  to  be  that  the  ap- 
plication of  these  principles  to  a  particular 
case  must  depend  upon  the  character  of  the 
case  as  disclosed  by  the  pleadings,  we  have 
here  facts  alleged  which  on  plaintiffs'  theory 
may  constitute  a  complete  defense  to  the  ac- 
tion at  law;  but  they  also  allege  facts  which 
on  their  theory,  if  their  defense  at  law  should 
fail,  would,  nevertheless,  in  equity  constitute 
good  defenses,  not  available  on  the  law  side 
of  the  court  We  understand  the  authorities 
to  hold  that  a  defendant  has  the  right  to  the 
benefit  of  all  his  defenses,  and  that  when 
some  are  legal,  and  others  equitable,  the  one 
at  law,  which  In  the  exigencies  of  a  trial 
might  fail,  can  not  be  said  to  be  as  adequate 
and  certain,  and  as  complete  a  protection  to 
defendants'  rights,  as  all  combined,  and  in 
a  forum  where  he  may  have  the  benefit  of 
all.  Wherefore  he  may  then  go  Into  equity 
for  a  vindication  of  his  right 

[4]  The  first  proposition  of  appellants  that 
defendants'  guardian.  If  any  one,  is  liable 
to  them  for  the  timber  taken,  is  not  con- 
ceded, but  controverted  by  appellees.  They 
contend  that  standing  timber  being  real  es- 
tate cannot  be  severed  or  sold  by  a  guardian, 
without  authority  of  a  court  and  though 
severed  In  fact,  it  still  remains  real  estate, 
and  that  purchasers  from  a  guardian  acquire 
no  title,  and  are  liable  to  the  owners  of  the 
land.  That  standing  timber  is  real  estate, 
and  that  a  guardian  can  not  generally,  law- 


940 


78  SOUTHEASTERN  REPORTER 


(W.Vm 


folly  odnvert  his  ward's  realty  Into  person- 
alty, or  personalty  into  realty,  or  sell  and 
convey  it  to  a  purchaser,  by  deed  or  other- 
wise, without  previous  sanction  by  the  court, 
are  propositions  not  controverted  by  appel- 
lants' counsel.  But  such  is  not  the  case  pre- 
sented by  the  bill,  and  the  authorities  cited 
and  relied  on  by  appellees'  counsel  are  for 
the  most  part  Inapplicable. 

The  case  here  ic  one  where  a  guardian,  in 
lawful  control  and  management  of  the  In- 
fants' lands,  has  in  fact  and  of  her  own  voli- 
tion severed  the  timber,  and  after  so  convert- 
ing it  into  personalty,  has  sold  ft  in  the  mar- 
ket Having  done  so,  the  duty,  though 
wrongfully  imposed^  is  not  to  let  it  rot  and 
perish  on  the  ground,  but  to  sell  It,  account- 
ing for  the  proceeds  to  her  wards.  This 
seems  a  self  evident  proposition.  No  other 
course  would  be  open  to  her.  The  infants 
could  not  sell  It  or  pass  good  title.  She 
could. 

That  timber  severed  from  land  becomes 
personalty  is  fully  sustained  by  our  decisions. 
Null  V.  Elliott.  62  W.  Va.  229,  43  S.  E.  173; 
Buskirk  Bros.  v.  Peck,  57  W.  Va.  360,  50  S. 
E.  432.  That  a  guardian  may  in  good  faith 
and  free  from  fraud  lawfully  sell  his  ward's 
personal  property,  particularly  when  perish- 
able and  liable  to  waste,  and  give  the  pur- 
chasers good  title,  is  too  well  settled  to  ad- 
mit of  controversy.  Maday  v.  Equitable 
Life  Assurance  Society,  152  U.  S.  499, 14  Sup. 
Ct.  678,  38  L.  Ed.  528;  21  Cyc.  146;  Windon 
V.  Stewart,  43  W.  Va.  7U,  28  S.  E.  776; 
Woerner  Am.  Law  Guard.  179;  Hunter  v. 
Lawrence,  11  Grat  130,  62  Am.  Dec.  640. 
In  2  Barton's  Ch.  Pr.  753,  it  Is  said:  "He 
may  sell  the  whole  or  any  part  of  his  ward's 
personal  property,  whether  it  is  perishable 
or  not,  and  may  pass  a  good  title  to  it  unless 
the  sale  be  fraudulent,  and  the  purchaser 
collude  with  the  guardian  by  co-operating  in 
the  fraud."  The  bill  negatives  ail  fraud  or 
collusion  with  the  guardian  in  severance  and 
sale  of  the  timber.  After  she  cut  the  timber 
and  converted  into  personalty,  as  counsel  for 
appellees  in  their  brief  believe  In  good  faith, 
whose  property  was  it?  Was  It  not  the 
wards'  personal  property?  And  who  besides 
the  guardian  had  lawful  authority  to  sell  it 
and  preserve,  or  lawfully  dispose  of  the  pro- 
ceeds? Certainly  no  one  but  the  guardian 
could  do  80. 

[61  But  assuming  that  the  foregoing  de- 
fense, good  at  law,  we  may  say,  should  fail 
for  any  reason,  what  about  the  equitable 
defenses?  Suppose,  for  example,  that  it 
should  turn  out  on  the  trial,  on  the  theory 
of  the  fourth  special  count  in  defendants' 
declaration,  that  appellants  purchased  from 
the  administratrix,  or  the  guardian,  the 
standing  timber  in  place,  and  thereby  became 
parties  to  a  wrongful  act,  having  paid  her 
the  purchase  price,  would  not  she  or  her  es- 
tate, be  liable  individually  to  repay  or  refund 
the  money  paid  her  by  appellants?    Appel- 


lees answer  no;  on  the  principle  announced 
in  Asberry's  Adm'r  v.  Asberry,  33  Grat  463, 
that  one  "who  concerts  or  unites  with  a 
fiduciary  in  a  misapplication  of  the  trust 
funds,  or  in  any  other  act  contrary  to  the 
duty  of  the  fiduciary,  becomes  a  particeps 
criminis,  and  will  be  held  liable  according- 
ly." That  case  involved  the  misapplication 
by  the  guardian  of  his  ward's  funds  In  pay- 
ment of  his  individual  debt,  and  the  prin- 
ciple was  there  clearly  applicable.  Bolsseau 
V.  Bolsseau,  79  Va.  73,  52  Am.  Rep.  616,  in- 
volved the  investment  by  a  guardian  of  the 
ward's  money  in  real  estate  and  the  reserva- 
tion by  the  vendor  of  lien  for  the  unpaid 
balance,  rendering  the  property  purchased 
liable  to  be  sold  for  the  payment  thereof, 
which  was  the  purpose  of  that  suit,  and  to- 
volving  the  loss  of  the  ward's  entire  estateu 
The  purchase  of  the  real  estate  was  held  a 
breach  of  trust,  and  a  vendor  a  participant 
therein,  and  liable  to  refund  the  money  of 
the  infant,  quite  a  different  case  from  the 
case  in  hand,  and  to  which  the  principle 
was  clearly  applicable. 

The  principle,  which  we  think  la  applicable 
here,  is,  that  to  deprive  appellants  of  re- 
course, upon  the  estate  of  Mrs.  Sanders,  or 
contribution  by  her,  she  being  at  least  equal- 
ly liable  for  the  alleged  wrongful  act,  their 
act  in  purchasing  and  severing  the  timber 
must  have  been  malum  in  se.  6  Pomeroy 
Eq.  Jur.  §  916;  Thweatt  v.  Jones,  1  Rand. 
328,  10  Am.  Dec.  538.  We  see  nothing  on 
the  face  of  the  bill,  or  in  the  nature  of  the 
transaction  between  appellants  and  the  ad- 
ministratrix or  guardian,  justifying  the  the- 
ory of  fraud  or  bad  faith,  to  deprive  them  of 
the  benefits  of  the  equitable  defenses  inter- 
posed, if  they  are  otherwise  well  founded. 

[6]  These  defenses,  moreover,  do  not  stand 
alone  on  the  general  rule  applicable  to  per- 
sons jointly  responsible  for  the  wrongful  act. 
The  alleged  wrongful  act  here  consists  in  an 
alleged  trespass  or  waste  committed  on  in- 
fants' lands.  An  old  Virginia  case,  Truss  ▼. 
Old,  6  Rand.  556,  18  Am.  Dec.  748,  cited  and 
differentiated  in  McDodiill  v.  Pardee  &  Cur- 
tin  Lumber  Co.,  40  W.  Va.  564,  21  S.  E.  878, 
says:  "Possession  is  indispensably  necessary 
to  support  trespass  quare  dausum   fregit. 

*  *  *  Guardians  in  socage,  and  testa- 
mentary guardians,  (although  they  have  no 
beneficial  interest,  yet)  have  a  legal  interest, 
and  the  possession  of  the  ward's  land  during 
the  guardianship.  If,  therefore,  a  person 
trespass  on  the  lands  of  an  infant  and  cut 
and  carry  away  his  trees,  without  license  of 
the  guardian,  the  ward  cannot  maintain  tres- 
pass, but  the  guardian  may,  and  must  ac- 
count to  the  ward  for  the  damages  recovered. 

•  ♦  •  If  the  trees  are  cut  and  carried 
away  by  permission  of  the  guardian,  no  tres- 
pass is  committed^  and  the  infant  even  after 
the  guardianship  has  ceased,  cannot  maintain 
trespass  for  the  act.  The  wrong  must  be 
compensated  to  the  ward  by  the  guardian. 
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In  the  McDodrill  Oase  this  court  beld  that 
the  doctrine  of  the  Truss  Case  did  not  appxy 
to  guardians  by  nature,  but  only  to  guard- 
ians appointed,  who  as  in  this  case  had  given 
bond,  &c.  It  should  aiH)Iy  in  full  force,  we 
think,  where  as  in  this  state,  the  statute 
gives  the  guardian  control  and  management 
of  the  wards*  real  estate;  and  we  agree  with 
appellants*  counsel  that  though  defendants' 
action  at  law  is  in  assumpsit  and  not,  as  in 
Truss  Y.  Old,  in  trespass,  the  plaintiffs  who 
may  waive  the  tort  and  sue  in  assumpsit 
must  be  those  who  could  have  maintained 
trespass.  Of  course  this  argument  relates 
more  particularly  to  the  legal  defense  inter- 
posed; but  it  is  also  applicable  to  the  posi- 
tion of  appellees'  counsel,  based  on  the  the- 
ory of  joint  tort  fetuort. 

If  Truss  V.  Old  is  good  law  appellants  com- 
mitted no  trespass  on  the  appellees'  lands, 
and  are  not  joint  tort  feasors,  but  are  in  a 
position  to  hold  her  and  her  estate  liable  for 
any  liability  to  them  on  the  theory  that  her 
act  was  unauthorised  and  they  liable  to  ap- 
pellees for  the  timber  taken. 

[7]  The  question  remains,  are  appellants' 
equitable  defenses  v^ell  founded?  If  Upon 
the  rules  and  principles  already  enunciated, 
appellants  who  have  paid  the  guardian  of  the 
appellees  in  full  for  the  timber  taken,  she 
and  her  estate  would  certainly  be  Uable  to 
appellants,  M  they  should  for  any  reason  be 
held  liable  to  the  appellees  for  the  timber 
purchased.  Another  proposition  equally  fun- 
damental is,  that  if  the  guardian  received  the 
purchase  money  for  the  timber,  as  guardian, 
she  would  be  bound  to  account  for  it  in  set- 
tlement with  her  wards,  and  would  be  enti- 
tled to  credit,  in  equity  at  least,  for  any 
disbursements  legally  made.  Appellees  con- 
tend that  without  previous  authority,  as  pro- 
vided by  section  8,  chapter  82,  Code  1906, 
she  would  be  entitled  to  no  credit  for  dis- 
bursements out  of  the  principal  of  her  wards' 
estate.  We  think  this  not  a  well  founded 
proposition.  The  statute  we  think  so  far 
as  it  relates  to  disbursements  by  guardians 
for  necessaries  must  be  construed  to  be  per- 
missive, on  the  principles  of  Maclay  v.  Bqui- 
table  Society,  supra,  construing  a  statute  in 
Mississippi,  and  as  only  providing  a  mode 
by  which  the  guardian  may  obtain  in  ad- 
vance judicial  approval  of  his  act,  instead 
of  leaving  the  question  open  for  dispute  at  a 
future  day.  At  common  law  expenditures 
made  by  a  guardian  in  good  faith,  and  for 
the  benefit  of  the  ward,  would  be  confirmed 
by  the  court  This  rule  is  recognized  in 
Myers  v.  Myers,  47  W.  Va.  488,  36  S.  E,  868, 
and  CampbeU  v.  O'Neill,  72  S.  E.  782,  736. 
Necessaries  within  this  principle,  we  think, 
would  include  necessary  repairs  to  a  dwell- 
ing house,  in  order  to  make  it  tenantable, 
necessary  repairs  to  fences,  necessary  food 
and  clothing,  and  a  common  school  education. 
Woemer  Am.  Law  Guard.  202;  2  Barton's 
Oh.  Pr.  156.  We  do  not  think  under  the 
principles  of  oar  deciaiona,  a  guardian  with- 


out previous  authority  would  be  entitled  to 
credit  for  disbursements  for  permanent  im- 
provements of  the  wards'  real  estate,  though 
in  Jackson  v.  Jackson,  1  Grat  143,  decided 
before  our  present  statute,  it  would  seem 
he  might  even  have  been  entitied  to  credit  for 
such  expenditures,  if  obviously  for  the  wards' 
benefit  Under  our  decisions  expenditures 
so  made  without  court  authority  must  fall 
within  the  rule  of  necessaries.  Olearly,  there- 
fore, appellees  would  not  be  entitied  to 
charge  their  guardian  with  the  money  receiv- 
ed from  appellants,  without  at  the  same  time 
giving  her  credit  for  disbursements  out  of 
that  fund  for  such  necessaries;  and  appel- 
lants would  certaialy  be  entitied  in  equity 
to  offset  80  much  of  their  money  as  she  has 
expended  in  this  way,  out  of  their  money, 
against  any  legal  liability  to  appellees  for 
the  timber  taken. 

[8]  A  still  stronger  ground  of  equitable  re- 
lief is,  that  a  purchase  money  lien  on  de- 
fendants' lands  and  debts  for  borrowed  mon- 
ey and  other  debts  of  the  estate  of  J.  O. 
Sanders,  were  paid  off  and  discharged  by 
the  guardian.  This  land  was  liable  for  these 
debts.  If  Mrs.  Sanders,  either  as  administra- 
trix or  guardian,  discharged  them  out  of  her 
own  money,  or  out  of  money  paid  her  by  ap- 
pellants, not  being  a  volunteer  but  having  a 
duty  in  relation  to  such  debts,  she  would  be 
entitied  to  subrogation  to  tiie  rights  of  credit- 
ors, and  her  creditors,  she  being  dead,  would 
now  be  entitied  to  have  her  claims  against 
her  husband's  estate,  and  against  her  wards, 
treated  as  assets  subject  to  their  debts.  37 
Cyc.  444^  and  notes.  If  out  of  the  money  ob- 
tained from  appellants,  as  the  bill  charges, 
the  guardian  paid  these  debts,  and  appellees 
or  the  estate  of  their  father  became  liable 
by  subrogation  to  her  estate,  it  would  be 
most  inequitable  to  hold  that  the  several  li- 
abilities should  not  be  adjusted  on  principles 
of  equity  to  relieve  appellants. 

[91  Still  another,  and  perhaps  a  stronger 
basis  of  equitable  relief  is,  that  appellees, 
as  distributees-  of  their  mother's  estate,  have 
received  large  sums  of  money.  If  Mrs.  San- 
ders should  be  held  liable  to  appellants  for 
the  purchase  money  paid  her  for  the  timber, 
her  heirs  and  distributees,  to  the  extent  of 
personal  assets  received,  would  be  liable  ei- 
ther directly  or  through  her  administrator, 
who  is  now  before  the  court,  to  refund  the 
money  or  pro|)erty  received  in  distribution, 
to  pay  that  liability  to  appellants,  and  this 
being  so,  a  court  of  equity  with  all  parties 
before  it  ought  to  take  the  short  cut  by  off- 
setting the  appellants'  claim  against  their 
guardian's  estate,  against  their  claim  against 
appellants,  for  the  timber  taken  from  th^r 
land.  On  the  subject  of  compelling  legatees 
and  distributees  to  refimd  where  no  bond 
has  been  taken,  see  5  Gyc.  Dig.  Va.  &  W.  Va. 
Rep.  631,  635;  2  Lomax  on  Ex'rs,  170. 

For  these  reasons  we  are  of  opinion  to  re- 
verse the  decree  below  dismissing  the  bill 
on  demurrer,  and  to  enter  here  the  decree 


942 


78  SOUTHEASTERN  REPORTER 


(W.Va, 


which  we  think  the  court  below  should  have 
pronounced,  overruling  the  demurrer,  and 
giving  appellees  a  reasonable  time  within 
which  to  answer  the  bill. 


(70  W.  Va.  874) 

JONES  V.  RIVERSIDE  BRIDGE   CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  13,  1912.) 

(Syllabus  by  the  Court.) 

1.  Negligence   (§  55*)— Care  Requtbed. 

A  contractor,  having  servants  at  work  In 
the  erection  of  a  building  along  with  the  serv- 
ants of  another  contractor,  owes  to  the  latter 
the  duty  of  care  for  their  safety. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §§  267-272,  285;   Dec  Dig.  t  55.*] 

2.  Negligence  (§  121*)— Res  Ipsa  Loquitub. 

If,  in  such  relation,  a  servant  of  one  of 
the  coUtractors  is  injured  under  circumstances 
creating  a  reasonable  probability  that  the  in- 
jury was  caused  by  the  omission  of  such  duty 
on  the  part  of  the  other  or  the  negligence  of 
his  servants,  the  maxim  res  ipsa  loquitur  ap- 
plies, making  the  circumstances,  without  more, 
evidence  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent  Dig.  t§  217-220,  224-228;  Dec  Dig.  { 
12L*] 

8.  Negligence  ((|  134,  136*)— <}nESTiON  fob 

JUBY. 

Ordinarily  such  circumstantial  evidence  is 
not  conclusive  of  the  question  of  negligence, 
and  only  suffices  to  carry  the  issue  to  the  jury 
and  sustain  a  verdict  for  the  plaintiff,  if  found. 
[Ed.  Note,— For  other  cases,  see  Negligence, 
Cent.  Dig.  §§  267-272;  Dec  Dig.  S§  134, 
136.*] 

4.  Tbial    (§  203*)— Instbuctions— DuTT   or 

COUBT. 

If  it  affords  bases  for  inferences  favorable 
to  each  of  the  parties,  the  court,  upon  request 
therefor,  must  give  instructions  submitting 
the  hypotheses  such  inferences  appreciably 
tend  to  sustain. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S§  477-479;    Dec  Dig.  §  203.*] 

(Additional  Syllabus  by  Editorial  Staff.) 

5.  Tbial    ((   191*)^ Instbuctions— Invasion 
OF  Pbovince  of  Jubt. 

In  an  action  for  injuries  to  a  person  em- 
ployed In  a  building  through  the  fall  of  a  board 
from  an  upper  floor  through  the  negligence 
of  employes  of  defendant  also  employed  in  the 
building,  instructions  stating  the  duty  of  de- 
fendant to  exercise  care  for  the  safety  of  the 
men  known  to  be  working  in  the  basement  of 
the  building,  and  to  afford  plaintiff  reasonable 
protection  from  objects  caused  to  fall  from 
the  fourth  floor  by  the  negligence  of  the 
agents,  servants  and  employ^  of  defendant, 
and  the  duty^of  defendant  to  give  plaintiff  rea- 
sonable warning  of  objects  caused  to  fall  from 
the  fourth  floor  by  its  agents,  servants  and 
employ^,  did  not  assume  that  the  defendant's 
servants  caused  the  board  inflicting  the  injury 
on  plaintiff  to  fall. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i§  420-431;    Dec,  Dig.  §  lUl.*] 

6.  Tbial  ((  191*)— Instbuctions  —  Invasion 
OF  Pbovince  of  Jubt. 

In  an  action  for  personal  injuries,  an  in- 
struction allowin|;  the  jury  to  consider  the 
health  and  condition  of  plaintiff  before  the  in- 
jury as  compared  with  his  condition  in  conse- 


quence of  the  injury  was  not  objectionable  as 
assuming  facts  in  controversy,  where  all  the 
evidence  adduced  relating  to  the  plaintifTs 
physical  condition  at  the  time  of  the  trial  tend- 
ed to  show  a  continuance  of  the  effect  of  the 
injury  he  had  received. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  §  191.*] 

7.  Tbial  (§  237*)— Instbuctions  —  Inva8ioi» 
of  pbovince  of  Jubt. 

In  an  action  for  personal  injuries  caused 
by  the  negligence  of  defendant's  servants,  an 
instruction  requiring  the  jury  and  each  mem- 
ber thereof  to  believe  the  defendant  liable  be- 
yond a  reasonable  doubt  as  requisite  to  a  ver- 
diet  for  plaintiff  was  properly  refused. 

[Ed.  Note,— For  other  cases,  see  Trial,  Cent» 
Dig.  §§  548-551;    Dec.  Dig.  §  237,*] 

8.  Tbial  (J  263*)— Instbuctions— Uequests. 

There  was  no  error  in  refusing  defend- 
ant's request  for  an  instruction  after  amend- 
ment on  the  ground  that  it  had  not  been  pre- 
sented to  plaintiff's  attorney  for  inspection 
after  the  final  alteration  thereof. 

[Ed.  Note.— For  other  cases,  see  TriaL  Dec 
Dig.  §  263.*] 

Robinson  and  Williams,  JJ.,  dissenting. 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  James  M.  Jones  against  the- 
Riverside  Bridge  Company.  Judgment  for 
plaintiff,  and  defendant^  brings  error.  Re- 
versed, and  new  trial  awarded. 

Hubbard  &  Hubbard,  for  plaintiff  in  er- 
ror. Noyes  &  Rltz  and  John  S.  Ritz,  for 
defendant  in  error. 

POFFENBARGER»  J.  On  this  writ  of  er- 
ror  to  a  judgment  for  $1,016.67,  the  amount 
of  a  verdict  rendered,  the  sufllclency  of  the 
evidence  to  sustain  the  verdict  was  raised 
by  a  request  for  a  peremptory  instruction 
to  find  for  the  defendant  The  principle  gov- 
erning the  disposition  of  the  assignment  of 
error  founded  upon  the  refusal  of  that  in- 
struction will  solve  most  of  the  other  ques- 
tions presented. 

The  plaintiff  below  was  injured  by  tbe- 
fall  of  a  board  while  employed  in  and  aboat 
the  work  of  constructing  a  building,  several* 
stories  high,  in  the  dty  of  Wheeling.  The 
action  was  not  brought  against  his  employer 
nor  the  owner  of  the  building,  but  against  a 
contractor  engaged  in  the  Installment  of  the 
steel  work  of  the  building.  The  servants  of 
the  structural  iron  company,  the  defendant, 
were  placing  a  steel  beam  or  girder  for  the* 
fourth  floor  of  the  building,  and  the  plain- 
tiff, employed  by  the  brick  work  contractor, 
was  In  the  basement,  handling  some  pieces, 
of  terra  cotta,  when  he  sustained  the  injury. 
Just  what  he  was  doing  at  the  instant  of 
the  fall  of  the  board  does  not  appear,  but 
he  was  on  duty  in  the  basement  Another 
servant  of  his  employer  was  hauling  the  terra 
cotta  to  the  front  of  the  building  and  sliding 
It  into  the  basement  and  he  was  carrying 
or  wheeling  It  back  from  the  front  Who  let 
or  caused  the  board  to  fall  is  not  expressly 
shown.    Nothing  in  this  connection  is  dlsclos- 


*For  other  eases  see  same  topic  and  section  NUMBER  in  Dee.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  Xndsxos. 
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ed  except  that  It  came  from  the  fourth  floor, 
and  that  at  that  time  the  servants  of  the  de- 
fendant company  were  working  on  that  floor, 
or  rather  where  it  was  intended  to  be.  One 
witness  says:  "They  were  throwing  In  a 
beam;  getting  ready  to  place  one.  •  •  ♦ 
They  were  adjusting  this  platform  on  the 
fourth  floor.  They  had  boards  laid  around." 
Another  witness  says  it  came  from  **upbn 
top  somewhere,"  and  that  a  gang  of  bridge 
men  were  working  where  it  came  from.  An- 
other witness  says  It  came  from  about  the 
fourth  tier  of  iron  or  the  celling  of  the  third 
floor,  and  that  the  structural  iron  workers 
were  working  on  that  floor.  No  witness 
states  speclflcally  that  any  other  persons 
were  on  that  floor,  but  one  witness  said,  re- 
sponding to  a  question  as  to  whether  any 
persons  were  working  between  the  fourth 
floor  and  the  flrst:  **Tes,  sir;  they  was  work- 
ing all  over  the  floors.'*  The  defendant  com- 
pany had  its  hoisting  engine  in  the  basement, 
and  for  about  12  feet  back  from  the  street 
no  flooring  of  any  kind  had  been  put  in  for 
any  of  the  stories.  Back  of  the  12-foot  space, 
some  flre  prooflng  had  been  laid  on  some  of 
the  floors,  but  how  much  space  was  so  cover- 
ed is  not  shown.  In  this  12-foot  space  at 
the  front  of  the  building  there  seems  to  have 
be^i  nothing  to  break  or  prevent  the  fall 
of  any  object  and  the  board  by  which  the 
plaintiff  was  injured,  seems  to  have  come 
down  through  it  This  open  space  or  some 
other  was  no  doubt  needed  for  the  work  of 
hoisting  materials.  Some  testimony  was 
adduced  to  the  effect  that,  under  such  condi- 
tions, the  contractor  putting  in  the  steel  work 
does  not  lay  any  floors  below  the  workmen 
to  prevent  tools  and  materials  from  falling, 
even  though  other  persons  are  working  below, 
and  that  such  articles  frequently  fall  in  the 
course  of  the  work. 

[2]  The  trial  court  disposed  of  the  case 
upon  the  theory  that  the  lack  of  evidence, 
showing  just  how  the  board  happened  to  fall, 
is  aided  by  a  presumption  or  Inference  of 
negligence,  which  the  jury  might  draw,  under 
the  rule  res  Ipsa  loquitur,  applied  In  several 
cases  by  this  court,  notably  Bice  v.  Electrical 
Co.,  62  W.  Va.  685,  59  S.  E.  626,  and  Snyder 
V.  Electrical  Co.,  43  W.  Va.  661,  28  S.  E.  733, 
39  L.  R.  A.  499,  64  Am.  St  Rep.  922.  The 
argument  against  the  application  of  this  doc- 
trine is  based  largely  upon  the  definition  of 
the  rule  or  doctrine  stated  in  the  syllabi  of 
the  two  cases  just  cited,  embodying  certain 
specifications  of  conditions  under  which  it  is 
applicable,  and  the  assumption  that  every 
case  falling  under  the  principle  must  come 
within  those  specifications.  Accordingly  it 
is  said  the  agency  causing  the  injury  must 
be  definitely  known,  and  appear  to  have 
been  under  the  management  and  control  of 
the  defendant,  and  the  occurrence  such  as, 
in  the  ordinary  course  of  things,  does  not 
happen,  if  proper  care  is  used  by  those  who 
have  the  management.  The  language  of  this 
court  thus  relied  upon  does  not  purport  to 


be  a  general  definition  of  the  rule.  It  is 
rather  an  application  of  the  rule  to  the  par- 
ticular facts  and  circumstances  of  the  cases. 
The  principle  is  broader.  "When  the  physical 
facts  of  an  accident  themselves  create  a  rea- 
sonable probability  that  It  resulted  from 
negligence,  the  physical  facts  themselves  are 
evidential,  and  furnish  what  the  law  terms 
evidence  of  negligence  In  conformity  with  the 
maxim,  'res  ipsa  loquitur.' "  Seybott  v.  Rail- 
road Co.,  95  N.  Y.  562,  47  Am.  Rep.  75,  quot- 
ed in  Snyder  v.  Electrical  Co.  "I  have  ven- 
tured to  call  it  demonstrative  evidence  of 
negligence;  for,  although  the  evidence  must 
always  be  detailed  by  the  mouths  of  witness- 
es, yet  when  the  facts  are  thus  disclosed, 
they  either  demonstrate  negligence  conclu- 
sively or  tend  to  demonstrate  it  subject  to 
explanation  by  the  defendant  showing  that 
his  conduct  was  consistent  with  due  care." 
1  Thomp.  Neg.  (  15,  p.  16.  "Where  an  acci- 
dent itself,  with  all  its  surroundings,  speaks 
in  such  way  and  is  of  such  character  as 
to  show  negligence  on  the  part  of  the  de- 
fendant, the  doctrine  res  ipsa  loquitur  ap- 
plies, and  the  plaintiff  is  allowed  to  recover 
in  the  absence  of  other  proof."  Wood  v.  Rail- 
way Co.,  5  PennewiU  (Del.)  369,  64  Atl.  246. 
However,  we  perceive  no  diflElculty  in  apply- 
ing the  terms  of  the  supposed  definition  to 
the  facts  here  disclosed.  The  board  was  the 
agency  causing  the  injury.  Ordinarily  a 
board  is  not  a  dangerous  article,  but,  under 
given  circumstances,  It  may  be  very  danger- 
ous. If  a  board  be  insufllciently  suspended 
or  flxed  over  a  street  or  walk  for  some  pur- 
pose so  that  it  may  fall  upon  a  pedestrian 
passing  under  it  it  is  a  dangerous  agency, 
and  is  under  the  management  or  control  of 
him  who  maintains  it  there  in  an  insecure 
condition.  So  a  board  in  the  hands  of  a 
workman  at  the  top  of  a  four-story  building 
is  a  dangerous  agency  to  other  persons  pass- 
ing under  it  in  the  discharge  of  their  duties. 
Owing  to  the  peculiar  circumstances  and  the 
very  great  danger  of  injury  In  case  it  should 
fall,  a  very  high  degree  of  care  is  exacted 
on  the  part  of  him  who  holds  it  just  as  in 
the  case  of  one  who  erects  or  constructs  a 
fixture  over  a  road  or  passageway,  likely  to 
be  used  by  travelers  or  other  persons.  The 
duty  Imposed  under  such  circumstances  la 
so  great  that  ordinarily  it  is  not  omitted  and 
injury  does  not  result  Hence,  when  injury 
does  result,  there  is  a  probability  of  omis- 
sion of  the  care,  prudence,  and  diligence  ex- 
acted by  law.  Instances  of  the  application 
of  the  doctrine  are  given  in  Snyder  ▼.  Elec- 
trical Co.,  as  follows:  "Mulcaims  v.  City  of 
Janesvllle,  67  Wis.  24,  29  N.  W.  565,  wall  of 
a  cistern  falling;  Dixon  v.  Pluns,  98  Cal. 
384,  33  Pac  268  [20  L.  R.  A.  698,  35  Am. 
St.  Rep.  180]  chisel  falling  from  a  scaffold; 
Houston  V.  Brush,  66  Vt  331,  29  Atl.  380, 
injury  from  being  struck  by  a  wheel  from  a 
tackle  block,  attached  to  a  derrick;  note  in 
Railroad  Co.  v.  Anderson  (Md.)  20  Am.  St 
Rep.  493  (p.  Ot  72  Md.  519,  20  AtL  2,  8  L.  B. 
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A.  673);  Thomas  t.  Telegraph  Co.,  100  Mass. 
156»  telegraph  wire  swinging  over  a  street 
too  low,  80  as  to  obstruct  travel;  Clare  v. 
Bank,  1  Sweeny  (N.  Y.)  539,  injury  from 
plank  falling  from  one's  premises;  Howser 
v.  Railroad  Co.,  80  Md.  146,  30  Atl.  906,  27 
L.  B.  A.  154,  45  Am.  St  Bep.  332,  cross-tie 
falling  from  a  moving  car;  Uggla  v.  Bail  way 
Co.,  160  Mass.  351,  35  N.  E.  1126,  39  Am.  St 
Bep.  481;  Morris  v.  Strobel  &  Wilken  Co., 
81  Hun,  1,  30  N.  Y.  Supp.  571,  signboard  fall- 
ing in  street"  Applications  of  the  doctrine 
in  cases  of  the  class  to  which  the  one  now 
under  consideration  belongs  will  be  found  in 
Guldseth  y.  Carlin,  19  App.  Div.  588,  46  N. 
Y.  Supp.  357;  Beilly  t.  Construction  Co.,  83 
Hun,  196,  31  N.  Y.  Supp.  618;  Thrus^ell  y. 
Handyside,  L.  B.  20  Q.  B.  D.  359;  Sheridan 
Y.  Foley,  58  N.  J.  Law,  230,  33  Ati.  484. 

As  to  whether  the  board  working  the  in- 
Jury  complained  of  was  under  the  manage- 
ment or  control  of  the  defendant's  servants, 
the  evidence  is  not  direct  and  positive,  as 
will  appear  from  the  statement  already  giv- 
en. It  is  readily  Inferable,  however,  from  the 
facts  stated.  Defendant's  servants  were 
working  at  the  point  or  place  from  which  the 
Doard  fell  and  using  boards  in  connection 
with  their  work.  No  reason  is  perceived 
why  evidence  sufficient  to  sustain  a  finding 
by  the  Jury  that  the  agency  working  the 
injury  was  under  the  control  of  the  defend- 
ant should  not  suffice  to  establish  the  facts 
as  in  other  cases.  It  is  a  question  for  the 
Jury  rather  than  for  the  court  We  do  not 
understand  the  rule  to  require  conclusive  evi- 
dence of  control  or  management  of  the  agen- 
cy by  the  defendant  The  declaration  fully 
sets  forth  the  facts  and  circumstances  here 
stated,  and  specifies  the  means  or  agency 
by  which  the  injury  was  inflicted,  charging  it 
to  have  been  negligently  done.  This  makes 
it  clearly  good  imder  our  decisions,  and  the 
surplusage  therein,  if  any,  does  not  vitiate  it 
So  the  demurrer  was  properly  overruled. 

[6]  Exception  was  taken  to  the  action  of 
the  court  In  giving  three  of  the  plaintiff's 
instructions  under  the  impression  that  they 
assumed  certain  facts.  One  of  these  stated 
the  duty  of  the  defendant  to  exercise  care 
for  the  safety  of  the  men  known  to  be  work- 
ing in  the  basement  of  the  building  and  af- 
ford the  plaintiff  reasonable  protection  "from 
objects  caused  to  fall  from  the  fourth  floor 
by  the  negligence  of  the  agents,  servants, 
and  employes  of  the  defendant"  Another 
stated  the  duty  of  the  defendant  to  give  the 
plaintiff  reasonable  warning  "of  the  objects 
caused  to  fall  from  the  fourth  floor  by  its 
servants,  agents,  or  employ^."  These  in- 
structions did  not  assume  that  the  defend- 
ant's servants  caused  the  board  inflicting  the 
injury  to  fall.  They  stated  the  duty  of  the 
defendant  under  the  circumstances  disclosed 
by  the  evidence.  Not  mentioning  the  board 
which  caused  the  injury,  they  stated  the  gen- 
eral duty  of  the  defendant  to  take  precaution 


against  injury  from  falling  objects.  We  do 
not  think  the  Jury  could  have  considered  the 
language  used  as  importing  that  the  defend- 
ant's servants  had  caused  the  board  to  fall. 

[6]  The  other  instruction  complained  of  al- 
lowed the  Jury  to  consider  the  health  and 
condition  of  the  plaintiff  before  the  injury 
as  compared  with  his  "condition  in  conse- 
quence of  said  injury"  at  the  time  of  the 
trial.  All  the  evidence  adduced  relating  to 
the  plaintiff's  physical  condition  at  the  time 
of  the  trial  tended  to  show  a  continuance  of 
the  effect  of  the  injury  he  had  received. 
Nothing  was  adduced  in  contradiction  there- 
of. He  proved  it  by  his  own  testimony  and 
that  of  a  physician.  The  assumption  in  the 
instruction  is  the  relation  of  his  condition 
to  the  injury,  not  the  extait  of  the  impair- 
ment of  health  or  physical  capacity.  As  to 
the  latter,  nothing  was  taken  from  the  Jury. 
As  the  fact  assumed  is  suatained  by  direct, 
positive,  and  uncontradicted  evidence,  we 
perceive  no  error  in  the  assumption  thereof. 

[8]  Six  several  InstructionB,  propounding 
inquiries  as  to  whether  the  defendant  had 
exercised  reasonable  care  foT  the  safety  of 
the  plaintiff  and  whether  the  latter  had  as- 
sumed the  risk  of  injury  in  the  manner  in 
which  it  occurred  or  the  injury  was  acci- 
dental, were  requested  by  the  defendant  and 
refused  by  the  court.  In  thus  disposing  of 
these  requests,  the  court  must  have  consid^ 
ered  the  evidence  conclusive  on  the  question 
of  liability  or  as  having  established  a  legal 
presumption  of  negligence,  precluding  inquiry 
as  to  accidental  injury  or  assumption  of  risk. 
This  is  a  misapprehension  of  the  effect  of 
the  rule.  Under  it  the  evidence  only  carries 
the  case  to  the  Jury,  as  sufficing  to  Justify 
an  inference  of  negligence.  Duhme  y.  Packet 
Co.,  184  N.  Y.  404,  77  N.  B.  386,  112  Am.  St 
Rep.  615;  Griff  en  v.  Manice,  166  N.  Y.  188» 
59  N.  E.  025,  52  L.  IL  A.  022,  82  Am.  St 
Rep.  630;  Ross  v.  Cotton  Mills,  140  K.  O. 
115,  52  S.  B.  121,  1  L.  R.  A.  (N.  S.)  208; 
Judson  Y.  Powder  Co.,  107  CaL  549,  40  Pac. 
1020,  29  L.  R.  A.  718,  48  Am.  St  Rep.  146. 
The  rule  is  a  mere  application  of  the  law  of 
circumstantial  evidence. 

[4]  The  evidence  goes  to  the  Jury  for  sucb 
inferences  as  may  arise  out  of  the  facts  dis- 
closed, and  each  party  is  entitled  to  instruc- 
tions submitting  the  hypotheses  in  his  favor 
for  which  any  basis  is  found  In  the  evidence. 
Our  own  cases  as  well  as  the  definitions  of 
the  rule  found  elsewhere  say  no  more  than 
that  the  circumstances  constitute  evidence 
tending  to  prove  negligence.  Both  the  Sny- 
der and  Bice  Cases  say  the  facts,  unexplain- 
ed, afford  "reasonable  evidence"  that  the  in- 
Jury  arose  from  want  of  due  care,  not  that 
they  are  conclusive,  inhibiting  any  other  the- 
ory. There  may  be,  and  no  doubt  are,  cases 
in  which  the  circumstances  are  conclusive, 
allowing  only  one  inference,  and  so  preclud- 
ing instructions  favorable  to  the  defendant^ 
but  this  evidence  is  not  of  that  character. 
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If  there  la  a  contractual  relation,  as  between 
passenger  aUd  carrier,  the  circumstances  un- 
explained are  generally  concluslTe,  when  auf- 
ficient  to  take  the  case  to  the  jury,  but  this 
case  Involves  no  breach  of  contract  Here 
a  witness  says  men  were  working  all  over 
the  floors.  Boards  were  placed  on  the  beams 
on  all  the  floors  to  enable  workmen  to  get 
around  over  them.  Another  says  bricks  and 
other  objects  were  falling  frequently.  The 
plaintiff  himself  says  he  would  have  been  out 
of  danger  had  he  stepped  4  or  5  feet  In  one 
direction.  Instead  of  running  20  feet  In  an- 
other. Another  wltneos  says  the  defendant 
was  conducting  Its  work  In  the  customary 
manner,  and  all  agree  that  warning  was  giv- 
en when  the  board  fell.  Under  all  these  cir- 
cumstances, we  are  unable  to  say  there  was 
no  basis  in  the  evidence  for  an  inference  of 
assumption  of  risk  or  accidental  Injury.  The 
request  for  these  instructions  did  not  chal- 
lenge the  sufllciency  of  the  evidence  to  sus- 
tain a  verdict  for  the  defendant.  It  only 
asked  the  court  to  say  whether  there  was 
any  evidence  of  any  kind  appreciably  tend- 
ing to  sustain  the  hypotheses  embodied  in  the 
instructions.  Newbouse  v.  Railroad  Co.,  62 
W.  \'a.  562.  59  S.  E.  1071;  State  v.  Clifford, 
59  W.  Va.  1,  52  8.  B.  981.  No  peremptory  lu- 
st ruction  to  And  for  the  plaintiff  was  asked. 
Upon  the^e  principles,  we  think  the  court 
erred  in  refusing  d^endant's  Instructions 
Nos.  4,  5.  6,  7,  8,  and  9. 

[7]  Defendant's  instruction  No.  10,  requir- 
ing the  jury  and  each  member  thereof  to  be- 
lieve tlie  defendant  liable  beyond  a  reason- 
able doubt,  as  requisite  to  a  verdict  for  the 
plaintiff,  was  properly  overruled.  Ordinarily 
the  reasonable  doubt  rule  does  not  apply  to 
dvU  cases.  Simmons  v.  Insurance  Ck>.,  8  W. 
Va.  474.  There  are  exceptional  cases  in 
which  it  does  apply  (Brockerbrough  v.  Spin- 
dle, 17  Grat.  21;  Greenhow  v.  Harris,  6  Munf. 
472,  8  Am.  Dec.  751;  Swayne  v.  Riddle,  37 
W.  Va.  291,  16  S.  E.  512;  Hall  v.  N.  &  W. 
Ry.  Co.,  44  W.  Va.  36,  28  S.  B.  754,  41  L. 
R.  A.  669,  67  Am.  St.  Rep.  757),  but  this  is 
not  one  of  that  class. 

[8]  Defendant's  instruction  No.  11,  as  orig- 
inally tendered,  objectionable  in  Its  require- 
ment of  "weighty  proof  of  plaintlfTs  in- 
ability to  escape  Injury,  was  amended  by  the 
court,  so  as  to  eliminate  that,  and  also  an 
additional  requirement  that  each  juror  must 
find  a  preponderance  of  evidence  in  favor  of 
the  plaintiff.  In  order  to  justify  a  verdict 
for  him.  To  the  giving  of  the  instruction 
as  so  amended  the  defendant  objected,  and, 
after  further  amending  it,  so  as  to  restore 
requirement  of  belief  on  the  part  of  each 
juror,  again  offered  it,  and  the  court  refused 
to  give  it  as  last  amended,  because  it  had 
not  been  presented  to  plaintiff's  attorney 
for  inspection  after  the  final  alteration  there- 
of. We  think  there  was  no  error  in  this. 
The  court  may  prescribe  and  enforce  reason- 
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able  rules  for  the  regulation  of  practice  at 
Its  bar. 

For  the  errors  noted,  the  judgment  will  be 
reversed,  the  verdict  set  aside,  and  a  new 
trial  awarded.  The  request  for  judgment 
here  must  be  denied,  since  we  reverse  for 
error  in  the  course  of  the  trial,  and  it  does 
not  appear  that  a  good  case  cannot  be  made 
on  another  triaL 

ROBINSON,  J.,  dissents. 

WILUAMS,  J.  (dissenting).  I  do  not 
think  it  was  error  to  refuse  defendant's  in- 
structions. The  falling  of  the  board  upon 
plaintiff  is  prima  facie  proof  of  defendant's 
negligence  under  the  rule  res  ipsa  loquitur, 
and.  In  the  absence  of  any  explanation  of 
the  cause  of  its  falling,  established  plaintiff's 
right  to  recover,  provided  he  was  not  neg- 
ligent himself,  and  there  is  no  evidence  that 
he  was.  If  plaintiff  had  asked  for  a  peremp- 
tory instruction  directing  the  jury  to  find 
for  him,  the  court  should  have  given  it;  or 
if,  on  the  facts  proven,  the  jury  had  found 
for  defendant,  it  would  have  been  the  duty 
of  the  court  to  set  it  aside,  on  motion  of 
plaintiff,  because  it  would  have  been  clearly 
against  evidence.  This  is  not  a  case  involr- 
Ing  conflict  of  evidence,  which  would  give 
the  jury  the  right  to  weigh  and  determine  its 
relative  value.  The  fact  that  the  board  fell 
from  defendant's  working  place  upon  plain- 
tiff, and  injured  him,  is  not  denied.  The  law 
says  that  such  fact  unexplained  is  prima 
facie  proof  of  negligence,  and  casts  the  bur^ 
den  upon  defendant  to  rebut  it.  No  attempt 
was  made  to  discharge  that  burden,  and,  un- 
der the  rules  of  evidence,  plaintlfTs  case  was 
as  fully  established  as  If  negligence  had  been 
proven  by  the  most  direct  testimony.  His 
proof  was  full  and  complete,  because  it  was 
not  denied,  the  presumptive  negligence  was 
not  explained.  How  can  it  be  logically  said 
that  defendant  is  prejudiced  by  the  refusal 
of  the  court  to  give  its  instructions,  when 
there  Is  no  evidence  on  which  to  predicate 
them ;  and,  if  their  refusal  works  no  preju- 
dice, why  should  this  court  reverse  the  judg- 
ment? The  refusal  was  harmless  error,  if 
error  at  all.  But  I  say  it  was  not  error,  be- 
cause there  is  not  a  particle  of  evidence  con- 
tradicting the  legal  presumption  of  negligence 
arising  from  the  fact  of  the  falling  of  the 
board  from  defendant's  work  place  without 
proof  of  any  particular  cause.  It  was  in- 
cumbent on  defendant  to  show  that  it  was 
not  caused  by  its  negligence.  It  did  not  dis* 
charge  the  burden,  thus  shifted  to  It;  and 
the  rule  res  ipsa  loquitur  supplies  what 
plaintiff  could  not,  and  did  not  actually 
prove,  and  says  that  the  cause  of  the  board's 
falling  was  defendant*s  negligence.  If  the 
jury  are  given  no  facts  to  which  to  apply 
legal  principles,  there  is  no  duty  on  the  court 
to  instruct  them  as  to  the  law.  Oases  are 
tried  on  law  and  fact,  not  on  law  alone,  and. 
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If  there  are  no  facts  to  support  a  case,  there 
is  no  need  to  give  the  jury  the  law.  The 
board  that  struck  plaintiff  was  2  by  12 
Inches  by  16  feet.  Defendant  knew  that  men 
were  working  in  the  basement.  They  had 
a  right  to  work  there.  The  surroundings 
made  It  incumbent  upon  it  to  use  greater 
care  than  if  no  one  had  been  working  below. 
When  the  board  started  to  fall,  warning  was 
given  to  those  below,  and  plaintiff  immedi- 
ately ran  to  escape  danger.  It  appears  that 
he  would  not  have  been  hurt  if  he  had  run 
in  some  other  direction,  but  the  board  would 
not  have  fallen  on  him  where  he  did  take 
refuge,  If  it  had  not  struck  a  girder  on  the 
first  floor  and  broke,  and  a  piece  of  it 
glanced  over  to  where  he  was.  There  is 
nothing  in  his  conduct,  or  in  the  circum- 
stances proven,  from  which  the  Jury  could 
even  infer  that  he  was  negligent 

Defendant  could  make  but  two  defenses: 
(1)  That  the  board  did  not  fall  for  want  of 
due  care  of  its  servants ;  and  (2)  that  plain- 
tiff was  himself  negligent  Defendant  was 
not  plaintllTs  master.  No  contractual  rela- 
tion existed  between  them,  hence  the  law  of 
assumption  of  risk  has  no  application.  One 
cannot  plead  assumption  of  risk  in  defense 
of  his  own  negligence.  That  is  against  the 
policy  of  the  law.  As  I  see  it,  no  other  ver- 
dict could  have  been  found.  Because,  in 
view  of  the  facts  established  by  proof;  aided 
by  a  legal  presumption,  the  rule  res  ipsa 
loquitur,  negligence  of  defendant  as  the 
proximate  cause  of  plaintiff's  injury,  1b  es- 
tablished. 
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DAVIS  V.  DAVIS. 


(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

16,  1911.) 

1.  Indictment  and   Information    (}   15*)— 
FoBMEB  Indictment. 

Where  one  or  more  counts  in  an  indict- 
ment state  offenses  not  embraced  in  indictments 
previously  dismissed,  though  provable  by  evi- 
dence which  would  have  been  admissible  under 
the  dismissed  indictments,  the  prisoner  cannot 
be  discharged  on  habeas  corpus,  but  must  be 
remanded  for  triaL 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  §  15.*] 

2.  Indictment  and  Information  (f  132*)— 
Election  Between  Counts. 

Where  one  or  more  counts  in  an  indict- 
ment state  offenses  not  embraced  in  dismissed 
indictments,  but  provable  by  evidence  which 
would  have  been  admissible  under  the  dismissed 
indictments,  it  is  proper  practice,  when  the 
prisoner  is  brought  to  trial,  to  require  the  at- 
torney for  the  commonwealth  to  state  upon 
what  counts  he  relies  as  setting  forth  offenses 
not  embraced  In  the  dismissed  indictments. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  §  132.*] 

Application  by  Charles  Hall  Davis  for  writ 
of  habeas  corpus  to  Arthur  Kyle  Davis.  De- 
nied. 


George  S..  Bernard,  John  L.  Lee,  James 
Mann,  and  Charles  T.  Lassiter,'  for  petition- 
er. Samuel  W.  Williams,  Atty.  Gen.,  and 
Richard  H.  Mann,  for  respondent 

PER  CURIAM.  [1.  2]  This  day  came 
again  the  parties  in  obedience  to  the  writ  of 
habeas  corpus  awarded  herein,  and  the  court, 
having  maturely  considered  the  petition  of 
the  plaintiff,  the  return  and  answer  of  the 
said  defendant  to  said  writ,  and  arguments 
of  counsel,  is  of  opinion  that,  while  it  may 
be  true,  as  claimed  by  the  petitioner  and  con- 
ceded in  argument  by  the  Attorney  General 
and  attorney  for  the  commonwealth  for  the 
city  of  Petersburg,  that  all  of  the  evidence 
which  will  be  admissible  upon  a  trial  of  the 
Indictment  found  at  the  June  term,  1911,  of 
the  corporation  court  of  Petersburg  coald 
have  been  Introduced  under  some  one  of  the 
indictments  which  were  dismissed,  it  may 
also  be  true  that  there  are  offenses  charged 
in  that  indictm^it  not  embraced  in  the  indict- 
ments which  were  dismissed,  and  the  court 
is  further  of  opinion  that  If  there  be  one  or 
more  counts  In  the  indictment  of  the  Jane 
term  aforesaid  which  state  offenses  not  em- 
braced in  the  dismissed  indictments,  though 
provable  by  evidence  which  would  have  been, 
as  above  indicated,  admissible  under  those 
indictments  which  were  dismissed,  the  pris- 
oner cannot  be  discharged,  but  must  be  re- 
manded for  trial;  and  being  further  of  opin- 
ion that  it  will  be  proper  practice  for  the 
corporation  court  of  Petersburg,  when  the 
prisoner  is  set  to  the  bar  for  trial,  to  require 
the  attorney  for  the  commonwealth,  before 
going  into  trial,  to  state  upon  what  counts 
he  relies  as  setting  forth  offenses  not  em- 
braced in  the  indictments  which  have  been 
heretofore  dismissed,  to  the  end  that  the 
court,  with  the  aid  of  counsel,  may  determine 
upon  which  counts  the  accused  may  now 
properly  be  tried,  and  thus  eliminate  much 
that  would  tend  to  confuse  the  material  is- 
sues and  greatly  protract  the  trial,  it  Is 
therefore  considered  that  the  petitioner  is 
not  illegally  detained  in  custody,  and  his  pe- 
tition to  be  discharged  is  denied,  and  the 
prisoner  is  remanded  to  the  custody  of  his 
surety  on  his  bail  bond,  to  be  tried  on  the 
charges  pending  against  him  in  the  hustings 
court  of  the  city  of  Petersburg. 

Petition  denied. 


(137  Qa.  686) 
HAMILTON  ▼.  SMITH. 
(Supreme  Court  of  Georgia.     Feb.  17,  1912.) 

(Syllabus  by  the  Court.) 

1«  Special  Demubbeb. 

After  the  petition  was  amended  by  at« 
taching  thereto  a  copy  of  the  specifications 
constituting  a  part  of  the  building  contract, 
it  was  not  subject  to  the  grounds  of  special 
demurrer  urged  against  it. 
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2.   IN6TBUCTI0NB. 

While  there  may  have  been  some  inac- 
curacies in  the  instructions  excepted  to,  they 
were  not,  when  considered  in  connection  with 
the  entire  charge,  sufficient  to  require  a  re- 
versal. 
3.  Sufficiency  of  Evidence. 

There  was  ample  evidence  to  authorize 
the  verdict,  and  the  court  did  not  err  in  over- 
ruling the  motion  for  a  new  triaL 

Error  from  Superior  Court,  Whitfield  Ck>un- 
ty;   A.  W.  Fite,  Judge. 

Action  by  R.  P.  Smith  against  N.  W.  Ham- 
ilton. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Maddox,  McCamy  &  Shumate,  for  plaintiff 
in  error.  C.  D.  McCutchen  and  W.  E.  Mann, 
for  defendant  in  error. 

FISH,  0.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  HILL,  J.,  not  pre- 
siding. 


(137  Ga.  596) 

BROWN  et  al.  ▼.  TOMBERLIN. 
(Supreme  Court  of  Georgia.     Feb.  15,  1912.) 

(Syllabus  hy  the  Court.) 

Process  (§§  4.  63*]  —  Judgment  (S  106*)  — 
Pleading  (8§  129,  33G*)— Service  of  Pro- 
cess—Default Judgment— Admissions  bt 
Pleading — ^Direction  of  Verdict. 

Where  an  equitable  petition  is  filed  against 
seTeral  defendants,  against  whom  substantial 
relief  is  prayed,  they  are  not  called  upon  to 
answer  the  petition,  unless  they  are  served 
with  a  copy  of  the  petition  and  process  as  pro- 
vided by  law. 

(a)  Nor  are  they  in  default  unless  such  serv- 
ice has  been  perfected  j  it  not  appearing  that 
they  have  waived  service  and  process. 

(b)  The  provision  of  the  Code  requiring  de- 
fendants to  admit,  deny,  or  explain  why  they 
do  not  admit  or  deny,  each  paragraph  of  plain- 
tififs  petition,  under  penalty  of  having  the  al- 
legations in  plaintifTs  petition  taken  as  true, 
applies  to  the  original  petition. 

(c)  Where  defendants  fail  to  answer  an 
amendment,  or  a  cross-petition  in  equitable  pro- 
ceedings, filed  by  a  codefendant  against  the 
other  defendants  (which  cross-petition  was  not 
served  upon  them),  the  failure  so  to  answer 
does  not  authorize  the  court  and  jury  to  treat 
the  allegations  in  the  amendment  and  cross- 
petition  as  admitted. 

(d)  A  judionent  by  default  will  not  bind  a 
defendant  who  has  not  been  served  with  a  copy 
of  the  petition  and  process  in  an  action  brougnt 
against  him,  unless  he  has  waived  service  in 
some  manner  provided  by  law. 

(e)  Mere  service  of  the  original  petition  and 
process  on  a  defendant,  made  after  the  ap- 
pearance term  of  the  court  to  which  it  is  re- 
turnable, is  a  nullity,  in  the  absence  of  an  or- 
der to  perfect  service. 

(f)  The  court  is  not  authorized  to  direct  a 
joint  verdict  against  defendants,  based  on  plead- 
ings being  taken  as  true,  when  a  portion  only 
of  the  material  pleadings  were  served  on  some 
of  the  defendants,  and  no  valid  service  of  any 
of  them  was  had  on  one  of  the  defendants. 

[Ed.  Note. — For  other  cases,  see  Process,  Dec. 
Dig.  §§  4,  63;*  Judgment,  Dec.  Dig.  {  106;* 
Pleading,  Dec.  Dig.  §§  129,  336.*] 

Error  from  Superior  Ck)urt,  Appling  Coun- 
ty;  C.  B.  Conyers,  Judge. 


Action  by  0.  F.  Dean  and  others  against 
J.  H.  Tomberlln  and  others.  Judgment  for 
plaintiffs  against  defendants,  and  for  de- 
fendant Tomberlin  against  defendants  W.  F. 
Brown  and  another,  and  defendants  W.  F. 
Brown  and  another  bring  error.     Reversed. 

W.  W.  Bennett,  for  plaintiffs  In  error.  V. 
E.  Padgett  and  Jas.  R.  Thomas,  for  defend- 
ant in  error. 

HIDL,  J.  O.  F.  Dean  and  others  filed 
their  equitable  petition  against  J.  H^  Tom- 
berlin, W.  F.  Brown,  and  J.  T.  Brown,  to 
the  March  term,  1910,  of  Appling  superior 
court,  alleging  Tomberlin  to  be  a  resident  of 
Pierce  county,  W.  F.  Brown  to  be  a  resident 
of  Appling  county,  and  J.  T.  Brown  to  be  a 
resident  of  Florida,  and  praying  for  an  in- 
junction, appointment  of  a  receiver,  cancel- 
lation of  the  transfer  of  certain  letters  pat- 
ent, judgment  against  the  defendants,  and 
the  sale  of  the  letters  patent.  A  temporary 
order  was  granted  by  the  judge,  restraining 
the  defendants  from  selling  or  in  any  man- 
ner disposing  of  the  letters  patent  in  ques- 
tion. W.  F.  Brown  was  served  with  a  copy 
of  the  petition  and  process  on  the  22d  day 
of  November,  1909,  and  J.  T.  Brown,  who 
was  a  resident  of  Wayne  county,  Ga.  (al- 
though alleged  to  be  a  citizen  of  Florida), 
was  served  with  a  copy  of  petition  and  pro- 
cess May  2,  1910,  by  the  deputy  sheriff  of 
Wayne  county,  Ga.  The  plaintiffs  amended 
their  petition,  after  the  service  of  J.  T. 
Brown,  by  alleging  that  the  latter  was  not 
a  citizen  of  Florida,  but  was  a  citizen  of 
Wayne  coimty,  Ga.  At  the  interlocutory 
hearing,  and  at  the  first  term  of  the  superior 
court  when  the  petition  was  made  returna- 
ble, one  of  the  defendants,  Tomberlin,  filed 
his  answer  and  cross-bill,  admitting  that  he 
sold  a  certain  interest  in  the  letters  patent 
to  W.  F.  and  J.  T.  Brown,  and  alleged  that 
W.  F.  and  J.  T.  Brown  were  indebted  to  him 
in  the  sum  of  |2,000  for  the  letters  patent, 
and  prayed  for  a  judgment  against  the  two 
defendants,  W.  F.  and  J.  T.  Brown,  neither 
of  whom  appeared  in  person  or  by  counsel, 
nor  did  either  of  them  file  any  defense  or 
other  proceeding  in  the  case.  At  the  March 
term,  1911,  the  plaintiffs  filed  certain  amend- 
ments to  their  original  petition,  and,  upon 
application,  made  W.  R.  Beach  a  party  plain- 
tiff. Neither  the  cross-bill  and  answer  of 
Tomberlin  nor  the  amended  petition  of  the 
plaintiffs  was  served  upon  either  W.  F.  or 
J.  T.  Brown.  Upon  call  of  the  case  at  the 
March  term,  1911,  counsel  for  the  plaintiffs 
announced  that  they  desired  to  take  a  ver- 
dict and  decree  in  an  uncontested  case;  and 
under  said  statement  and  by  direction  of  the 
court  he  did  take  a  verdict  and  decree.  No 
evidence  was  introduced  on  behalf  of  the 
plaintiffs,  or  on  the  part  of  Tomberlin.  The 
court  having  directed  a  verdict  and  render- 
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ed  a  decree  in  favor  of  the  plaintiffs  against 
the  defendants,  and  in  favor  of  Tomberlin 
against  W.  P.  and  J.  T.  Brown,  the  two  last 
named  excepted. 

We  think  the  court  erred  in  directing  the 
verdict  of  which  complaint  is  made.  Un- 
doubtedly, where  suit  has  been  properly 
brought,  and  the  defendants  are  served  with 
copies  of  the  petition  and  process,  and  fail 
to  appear  in  court  or  make  answer,  and  are 
in  default,  the  averments  plainly  and  dls- 
tinctiy  made  in  the  plaintiff's  petition  shall 
be  taken  as  prima  facie  true,  unless  the  de- 
fendant states  in  his  answer  that  he  can 
neither  admit  nor  deny  such  averments  be- 
cause of  the  want  of  sufficient  information. 
Civil  Code  1910,  f  5539.  The  record  showd 
that  W.  F.  Brown,  one  of  the  defendants, 
was  served  with  a  copy  of  the  petition  and 
process,  but  not  with  the  amended  petition. 
J.  T.  Brown,  although  alleged  to  be  a  citizen 
of  Florida,  was  served  with  a  copy  of  the 
petition  and  process  in  Wayne  county,  Ga., 
personally  by  the  deputy  sheriff  of  that  coun- 
ty, but  not  with  the  amended  petition.  In 
fact,  the  service  was  made  before  the  pe- 
tition was  amended.  The  amendment  was 
material  to  the  action.  The  answer  of  the 
defendant  Tomberlin  admitted  various  alle- 
gations in  the  plaintiffs*  petition,  but  denied 
others,  and  his  cross-bill  alleged  a  cause  of 
action  against  his  codefendants,  W.  F.  and 
J.  T.  Brown,  and  prayed  a  verdict  and  Judg- 
ment against  them  in  his  favor  for  12,000; 
but  the  cross-bill  was  never  served  on  either 
of  the  codefendants.  This  makes  an  unusual 
case.  In  the  brief  of  counsel  for  defendants 
in  error  it  is  stated  that  "an  acknowledg- 
ment of  service  was  duly  entered  and  ac- 
knowledged by  their  attorney,  Jos.  A.  Mor- 
ris, who  represented  said  defendants  at  the 
time,**  etc.;  but,  if  such  be  the  case,  the  rec- 
ord fails  to  disclose  4t.  This  case  is  con- 
trary to  the  general  rule  and  custom  where 
only  the  plaintiff  has  Judgment  against  the 
defendants.  But  here  one  of  the  defendants, 
Tomberlin,  sets  up  an  entirely  new  cause  of 
action  in  the  same  suit  in  which  he  is  sued, 
against  his  codefendants  W.  F.  and  J.  T. 
Brown.  Admitting  partially  his  liability  in 
favor  of  the  plaintiffs,  he  prays  Judgment 
against  his  codefendants  for  $2,000.  When 
Che  case  was  called  in  court,  counsel  for 
plaintiffs  announced  that  he  desired  to  take 
a  verdict  and  decree  in  an  uncontested  case; 
and  on  the  statement  of  counsel  the  court 
directed  a  verdict  and  signed  a  decree  for 
the  plaintiff  against  all  the  defendants  for 
the  full  relief  prayed  for,  and  also  in  favor 
of  the  defendant  Tomberlin,  on  his  cross-bill 
against  the  defendants  W.  F.  and  J.  T. 
Brown,  for  all  the  relief  prayed  for  in  the 
cross-bill.  Under  the  facts  disclosed  by  the 
record,  we  do  not  see  how  this  verdict  and 
decree  can  stand.  But  one  of  the  defendants 
against  whom  the  cross-bill  was  directed  has 
been  served  with  a  copy  of  the  original  i>e- 
tition  and  process,  and  he  was  not  served 


with  the  amended  petition.  Neither  of  these 
defendants  was  served  with  the  cross-bill, 
nor  does  it  appear  that  either  of  the  defend* 
ants  in  the  cross-bill  has  made  such  appear- 
ance in  person  or  by  counsel  as  to  amount 
to  a  waiver  of  petition  and  process.  If  serv- 
ice was  not  perfected  before  the  first  term 
of  the  superior  court,  th^,  under  the  rulings 
of  this  court,  an  order  should  have  been  tak- 
en at  that  term  to  perfect  service  on  those 
upon  whom  it  had  not  been  perfected.  The 
mere  service  of  the  original  process  on  the 
defendant  J.  T.  Brown,  made  after  the  ap- 
pearance term  of  the  case,  had  no  legal  ef- 
fect whatever.  A  codefendant  is  not  bound 
to  answer  until  he  is  served  with  a  copy  of 
the  cross-bill,  unless  he  waives  that  right  by 
appearance  and  answer,  or  in  some  other 
way.  A  valid  Judgment  or  decree  cannot  be 
rendered  against  a  defendant  unless  he  has 
been  duly  served  and  put  on  notice  of  the 
complaint  made  against  him,  or  he  has  waiv- 
ed that  right  in  some  manner  pointed  oat  bj 
the  law.  He  is  entitied  to  due  process  of 
law — ^to  his  day  in  court;  and  If  he  has  not 
had  this,  and  a  verdict  and  Judgment  be  r«a- 
dered  against  him,  then,  on  a  proper  motion 
made,  it  should  be  set  aside.  As  these  de- 
fendants have  not  had  their  day  in  court* 
and  been  put  on  notice  of  the  case  made 
against  them,  nor  waived  that  right,  we 
must  hold  that  the  verdict  against  than  was 
erroneously  directed.  Hudson  v.  Hudson, 
119  6a.  637  (3,  4),  46  S.  B.  874;  Brown  ▼. 
Railroad  Co.,  131  Ga.  259,  62  S.  B.  186;  Al- 
len V.  Mutual  Loan,  etc.,  Co.,  86  Ga.  74,  76» 
12  S.  E.  265;  Peck  v.  La  Roche,  86  Ga.  314, 
12  S.  B.  638;  avil  Code  1910,  H  5563,  5561, 
5550. 

.  The  plaintiffs  have  no  right  to  a  Judgment 
in  this  case  except  by  default,  and  only  one 
defendant  was  in  defiiult,  and  he  was  not  so 
as  to  the  amended  petition;  for  he  was  nei- 
ther In  court,  nor  had  waived  his  right,  nor 
was  served  with  a  copy  of  the  proceedings 
filed  against  him.  The  rule  as  to  taking 
Judgment  by  default  does  not  apply  to  a  case 
where  an  amendment  is  filed  which  is  ma- 
terial to  the  Judgment  rendered  and  the  de- 
fendant is  not  served  with  a  copy  of  the 
amendment  See  Hudson  v.  Hudson,  119  Ga. 
637,  46  S.  E.  874.  Nor  would  it  apply  to  the 
defendant  J.  T.  Brown,  who  was  alleged  to 
be  in  Florida,  and  who  was  served  by  pe- 
tition and  process  before  the  amendment  to 
the  petition  was  allowed.  Nor  Is  a  code- 
fendant bound  to  answer  unless  he  is  served. 
One  codefendant  cannot  file  an  answer  and 
set  up  therein  a  cross-action  against  code- 
fendants and  take  Judgment  by  default 
against  them,  with  no  proof  whatever,  when 
no  service  has  been  perfected  upon  the  co- 
defendants,  and  there  is  no  waiver  by  them. 
J.  T.  Brown,  alleged  to  be  in  Florida,  and 
not  served  with  a  copy  of  the  amendment  or 
defendant's  cross-bill,  was  not  called  to  come 
into  court  under  penalty  of  a  Judgment  by 
default.    Neither  of  the  codefendants»  W.  F. 
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and  J.  T.  Brown,  was  called  on  to  answer 
the  cross-bill  of  the  defendant  Tomberlln, 
and  were  In  no  such  default  as  to  him  as 
to  render  them  liable  to  a  judgment  by  de- 
fault. In  1  Black  on  Judgments,  |  211,  It  is 
said:  "When  we  inquire  as  to  the  proper 
disposition  to  be  made  of  a  joint  judgment 
against  several  defendants,  which  is  void  as 
to  one  of  them,  when  it  is  brought  before 
a  court  of  review  by  writ  of  error  or  ap- 
peal, we  find  the  authorities  more  nearly 
harmonious.  In  general,  they  agree  that  it 
cannot  be  affirmed  as  to  one  defendant  and 
reversed  as  to  another,  but  must  be  revers- 
ed as  an  entirety."  In  Harralson  ▼.  Mc- 
Arthur,  87  Ga.  478,  18  S.  B.  594,  13  L.  R. 
A.  689,  it  was  held:  *'A  joint  verdict  and 
judgment  against  several  defendants,  some 
of  whom  were  never  served,  and  had  not 
waived  service  by  appearance,  should  be  set 
aside  on  motion  made  at  the  same  term.** 
And  in  Tedlie  v.  DiU,  8  Ga.  104,  106,  it  was 
said:  "A  judgment,  as  being  an  entire  thing, 
cannot  be  reversed  in  part  and  stand  good 
as  to  the  other  part,  or  be  reversed  as  to 
one  party  and  remain  good  against  the  rest 
Hob.  90;  Garth.  285.  If  judgment  Is  enter- 
ed against  joint  defendants,  when  one  of 
them  is  dead,  the  judgment  shall  be  reversed 
for  error  as  to  all  of  them;  for  in  such  case, 
if  the  plaintiff  proceed.  It  Is  at  his  peril.  He 
ought  to  make  a  special  entry  of  the  death 
of  the  party,  namely,  to  suggest  it  on  the 
record,  with. 'nihil  ulterius  versus  eum  flat,' 
and  then  take  judgment  only  against  the 
others.  Id.  149/'  The  question  at  last  re- 
solves itself  to  this  (in  view  of  the  tangled 
web  of  the  petition,  amended  petition,  an- 
swer and  cross-bill,  of  service  on  some  and* 
not  on  other  parties  to  the  case,  of  fail- 
ure to  perfect  service,  etc.):  Can  the  court 
untangle  the  web,  and  separate  the  legal 
from  the  illegal,  and  uphold  the  verdict  and 
decree  as  to  some,  and  set  it  aside  as  to  the 
other  defendants?  The  whole  case  Is  so  con- 
fused and  interwoven,  the  legal  with  the  il- 
legal, that  the  only  course  open,  in  order 
for  all  parties  to  have  their  day  in  court 
and  their  rights,  whatever  they  are,  adjudi- 
cated, is  to  reverse  the  judgment  of  the 
court  below  and  order  a  new  trial. 

Judgment  reversed.    All  the  Justices  con- 
cur. 

<10  Oa.  App.  550) 

RBDFBARN  ▼.  THOMPSON.     (No.  8,241.) 
(Oourt  of  Appeals  of  Georgia.    Feb.  24,  1912.) 

(SyllabuM  by  the  Court,) 
1.  LiBSL  AND  Slandbb  ({  101* )— AonoNS— 

BVI  DENGI&— PbESUMFTIO  NS. 

Id  an  action  for  slander,  where  the  lan- 
guage alleged  to  have  been  nsed  imputes  to 
the  plaintiff  guilt  of  an  indictable  offense,  be 
establighes  a  prima  facie  case  upon  proof  that 
the  slanderous  language,  BubBtantially  as  al- 
leged in  the  petition,  was  used  by  the  defend- 


ant; and,  without  more,  the  plaintiff  is  pre- 
sumed to  be  innocent  of  the  crime  charged. 
This  is  true,  whether  the  defendant  pleads  jus- 
tification or  not  Therefore  it  is  proper,  where 
the  alleged  slanderous  words  charged  a  crime, 
to  instruct  the  jury  that  "the  plaintiff  is  pre- 
sumed to  be  innocent  of  the  charges  imputed  to 
her  by  the  alleged  slanderous  words  of  the  de- 
fendant, set  out  in  the  plaintiff's  petition,  and, 
until  or  unless  it  is  overcome  by  satisfactory 
proof,  this  presumption  of  innocence  in  the 
plaintiff^s  favor  remains  with  her  through  every 
stage  of  the  trial." 

[Ed.  Note.~For  other  cases,  see  label  and 
Slander,  Gent.  Dig.  Sf  273-280;  Dec  Dig.  f 
lOl.*] 

2.  Libel  and  Slandeb  (§S  56,  61*)— Actions 
— Effect  or  Byidence. 

Evidence  that  the  plaintiff's  general  char- 
acter or  reputation  was  bad  at  the  time  the  de- 
fendant used  the  alleged  slanderous  words,  or 
before  that  time,  presents  no  defense  to  an  ac- 
tion for  slander,  based  upon  words  charging  a 
specific  crime.  The  fact  that  the  character  of 
the  plaintiff  In  an  action  for  slander  is  bad 
may  serve  to  mitigate  the  damages,  but  can- 
not prevent  recovery. 

[Ed.  Note.— *For  other  cases,  see  Libel  and 
Slander,  Gent  Dig.  ||  153-156;  Dec.  Dig.  fS 
56,  61.*] 

3.  TbiAI.    (I    256*)— INSTBUCTI0N8— Rbqttxsts 

— Nbckssitt. 

The  court  having  properly  instructed  the 
Jury  that  evidence  of  the  bad  character  of  ttia 
plaintiff,  who  sought  to  recover  damages  for 
an  alleged  slander,  might  be  considered  by  the 
jury  in  assessing  the  damages,  it  was  not  er- 
ror, in  the  absence  of  an  appropriate  timely  re- 
quest, to  omit  any  further  instruction  upon  the 
subject.  The  language  thus  used  in  referrinip 
to  the  evidence  upon  the  subject  of  the  plain- 
tiff's character  was  favorable  to  the  defendant, 
ami  the  jury  could  not  have  been  misled  there- 
by into  increasing  such  damages  as  might  be 
awarded;  and  if  fuller  instructions  were  de- 
sired they  should  have  been  requested. 

nSd.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  a  628-641;  Dec  Dig.  S  256.*] 

4.  Appeal  and  Ebbob   (S  968*)— Review— 
Questions  or  Fact  —  Gomfetenct  or  Ju- 

BOBS. 

The  finding  of  the  court,  when  sitting  in 
lieu  of  the  common-law  triors,  as  to  the  com- 
petency of  jurors,  is  not  subject  to  review,  A 
challenge  for  principal  cause  being  considered 
as  a  matter  of  law,  a  ju<)gment  of  the  trial 
court  thereon  may  be  reviewed;  but,  in  case 
of  a  challenge  to  the  favor,  the  decision  of  the 
judge  as  trior,  being  essentially  the  determina- 
tion of  a  question  of  fact,  is  final  and  conclu- 
sive. Therefore  the  judge's  finding  as  to  the 
jurors  who  were  attacked  for  prejudice  and 
bias  cannot  be  made  a  ground  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brrpr,  Dec  Dig.  |  968.*] 

5.  TBIAL    (S  344*)— VEBDICT  — IlCPBACHlCSNT 
BT  JUBOBS. 

An  affidavit,  given  by  a  juror  after  the 
verdict  was  rendered,  to  the  effect  that  he  did 
not  voluntarily  assent  to  the  verdict,  cannot  be 
received.  A  juror  will  not  be  heard  to  impeach 
the  verdict  after  its  record. 

[Ed.  Note.— For  other  cases,  see  TriaL  (^nt 
Dig.  i  813;  Dec  Dig.  f  344.*] 

6.  SuFFiciENOT   or  Evidence  — New   Tbial 
Befxtbsd. 

The  evidence  authorized  the  verdict  and 
there  was  no  error  in  refusing  a  new  trial 


^For  other  cases  see  same  topic  and  section  NUMBBR  In  peo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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E^or  from  City  Court  of  ThomasvUle; 
W.  H.  Hammond,  Judge. 

Action  by  Mrs.  F.  B.  Thompson  against 
R.  Lh  Redfeam.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Affirmed. 

Fondren  Mitchell  and  Branch  &  Snow,  for 
plaintiff  in  error.  Roscoe  Luke  and  Theo. 
Titus,  for  defendant  In  error. 

RUSS£:ll,  J.  Mrs.  Thompson  brought 
suit  for  an  alleged  slander.  The  jury  re- 
turned a  verdict  In  her  favor  for  $500.  Ex- 
ception Is  taken  to  the  judgment  overrul- 
ing the  defendant's  motion  for  a  new  trial. 
Inasmuch  as  It  cannot  be  said  that  the  ver- 
dict Is  without  evidence  to  support  It,  we 
shall  not  discuss  the  general  grounds  of  the 
motion  for  new  trial;  for,  unless  the  ver- 
dict was  Induced  by  some  of  the  errors  as- 
slgnled  In  the  other  grounds  of  the  motion, 
there  would  be  no  theory  upon  which  this 
court  could  order  another  trial. 

The  slanderous  words  alleged  In  the  plain- 
tiff's petition  Imputed  to  her  guilt  of  the 
offense  of  adultery,  and  adultery  and  forni- 
cation. In  the  twelfth  paragraph  of  the 
petition  the  defendant  was  alleged  to  have 
used  certain  slanderous  words,  which  Im- 
puted to  the  petitioner,  not  only  the  crime 
of  adultery,  but  also  the  crime  of  murder. 
By  an  amendment  to  his  original  answer  the 
defendant  pleaded  justification,  in  so  far  as 
he  was  alleged  to  have  charged  the  plain- 
tiff with  adultery.  We  purposely  omit  any 
reference  to  the  loathsome  details  of  the 
very  voluminous  testimony  In  the  case.  The 
defendant  Introduced  a  mass  of  testimony 
in  support  of  his  defense  that  the  statements 
made  by  him  were  true;  and,  on  the  other 
hand,  there  was  testimony  which  would 
have  authorized  the  jury  to  believe  that  the 
statements  made  in  regard  to  the  plaintiff 
were  wholly  talae.  Testimony  tending  to 
Impeach  some  of  the  witnesses  was  intro- 
duced. The  court  also  permitted  testimo- 
ny to  the  effect  that  the  general  character 
of  the  plaintiff  for  chastity  was  bad,  and 
in  rebuttal  testimony  from  other  witnesses 
that  the  plaintiff's  character  was  good.  If, 
in  spite  of  the  evidence  against  her,  the  ju- 
ry saw  fit  to  award  the  plaintiff  a  verdict, 
the  amount  of  the  verdict,  $500,  cannot  be 
said  to  be  inmioderate.  And  as  the  evidence 
in  behalf  of  the  plaintiff  (which  the  result 
shows  was  believed  by  the  jury)  would  have 
justified  even  a  much  larger  finding  in  her 
favor,  there  was  no  error  in  refusing  a  new 
trial,  unless  some  of  the  errors  alleged  in 
the  motion  for  new  trial  prejudiced  the  de- 
fendant's case  and  contributed  to  induce  the 
verdict  reached. 

[1]  1.  The  court  charged  the  jury  as  fol- 
lows: ''At  the  outset  of  this  trial,  gentlemen 
of  the  jury,  the  plaintiff,  Mrs.  Thompson, 
\b  presumed  to  be  innocent  of  the  charges  im- 
puted to  her  by  the  alleged  slanderous  words 
of  the  defendant,  set  out  in  the  plaintiff's 
petition;  and  untU  or  unless  It  is  overcome 


by  satisfactory  proof,  this  presumption  of 
innocence  in  the  plaintiff's  favor  remains 
with  her  through  every  stage  of  the  trial." 
Error  \b  assigned  upon  this  Instruction,  up- 
on the  ground  that  it  gave  to  the  plaintiff 
the  benefit  of  a  presumption  applicable  to 
criminal  cases  alone;  there  being  no  pre- 
sumption of  ^nocence  in  civil  cases.  We  do 
not  think  that  the  exception  Is  meritorious, 
and  certainly  the  charge  Is  not  subject  to 
the  complaint  made  against  it,  as  requiring 
the  defendant  to  establish  Ms  plea  of  jus- 
tification to  the  satisfaction  of  the  jury  be- 
yond a  reasonable  doubt,  as  would  be  true 
In  a  criminal  case.  In  fact,  when  the  judge 
told  the  jury  in  this  charge  that  the  plain- 
tiff— who  was  alleged  to  have  been  slander- 
ed by  being  charged  with  the  commission 
of  a  criminal  offense — was  presumed  to  be 
innocent  of  the  charge,  it  was  tantamount 
to  saying  that  if  she  proved  the  use  of  the 
alleged  slanderous  words,  or  if  the  defend- 
ant admitted  them,  it  cast  upon  him  the  bur- 
den of  proving  the  truth  of  Ms  statements. 
The  statement  of  the  judge  dealt  with  the 
burden  of  proof  in  the  case,  and  not  with 
the  degree  of  mental  conviction  necessary 
to  enable  either  the  one  party  or  the  other 
to  successfully  carry  that  burden.  This  is 
plain  when  he  says  that  the  presumption  is 
to  be  "overcome  by  satisfactory  proof."  He 
did  not  tell  the  jury  that  the  defendant  had 
to  establish  the  guilt  of  the  plaintiff  by 
proof  satisfying  their  minds  to  the  exclu- 
sion of  a  reasonable  doubt  The  case  being 
a  civil  cause,  the  jury  would  naturally  in- 
fer that  by  **sati8faotory  proof"  was  meant 
the  preponderance  of  the  evidence;  but  the 
judge  not  only  Instructed  the  jury  very  ful- 
ly as  to  the  meaning  and  effect  of  the  phrase 
"preponderance  of  evidence,"  but  also  defin- 
ed the  term  "satisfactory  proor'  as  being 
that  degree  of  reasonable  and  moral  cer- 
tainty produced  by  a  preponderance  of  the 
evidence. 

On  principle  it  would  seem,  where  one  is 
slanderously  charged  with  a  crime,  and  he 
who  makes  the  charge  pleads  justification, 
that  the  same  burden  of  proof  in  establish- 
ing the  truth  of  the  alleged  slander  should 
be  placed  upon  the  defendant  who  pleads 
jusUficatlon  as  would  devolve  upon  the  state 
were  the  plaintiff  on  trial  for  the  crime  it- 
self;  that  is  to  say,  that  the  defendant  in 
an  action  of  slander  or  libel,  who  has  plead- 
ed justification,  should  be  required  to  prove 
the  crime  which  he  has  imputed  to  the  plain- 
tiff by  evidence  wMch  satisfies  the  jury  of 
the  plaintiff's  guilt  of  the  crime  charged  be- 
yond any  reasonable  doubt  This  rule  (whidi 
is  sustained  In  2  Starkle  on  Slander,  06^  2 
Greenleaf  on  Evidence,  S  426,  and  2  Addi- 
son on  Torts,  386)  was  for  some  time  con- 
sidered the  rule  in  this  state,  as  will  be 
seen  from  the  decisions  In  Ransome  v.  Chris> 
tlan,  56  6a.  352,  and  Williams  v.  Gunnels, 
66  Ga.  521;  but  in  Atlanta  Journal  v.  May- 
son,  92  Ga.  640»  IS  S.  E.  1010,  44  Am.  St 
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Rep.  104,  these  rulings  were  reviewed,  criti- 
cised, and  disapproved,  with  the  statement 
that  the  question  was  not  directly  presented 
in  either  of  them.  Inasmuch,  however,  as 
the  decision  in  the  case  of  Atlanta  Journal 
V.  Mayson,  supra,  was  rendered  by  only  two 
justices,  and  the  decision  in  Williams  v. 
Gumiels,  supra,  was  rendered  by  a  full  bench, 
if  the  question  were  now  squarely  before  us, 
it  might  well  be  said  to  be  doubtful  which 
precedent  is  controlling.  However,  as  we 
pointed  out  above,  the  charge  of  the  Judge  is 
not  in  conflict  with  the  ruling  in  the  Mayson 
Case,  supra,  because,  with  his  explanation  of 
the  term  "satisfactory  proof"  as  contained 
In  the  latter  portion  of  his  charge  it  was 
very  plain  to  the  Jury  that  the  defendant 
was  only  required  to  establish  his  plea  of 
Justification  by  a  preponderance  of  the  evi- 
dence; the  court  not  having  charged  the 
Jury  that  the  defendant  was  required  to  ad- 
duce a  degree  of  proof  which  would  satisfy 
the  minds  of  the  Jury,  beyond  a  reasonable 
doubt,  of  the  plaintiff's  guilt  of  the  charge 
made  against  her  by  the  defendant. 

Neither  did  the  court  err  In  charging  the 
Jury  that  the  plaintiff  was  presumed  to  be 
innocent  of  the  crime  imputed  to  her  by  the 
defendant.  The  Instruction  on  this  point 
was  in  reference  to  who  carried  the  burden 
of  proof,  and  not  to  the  degree  of  proof  nec- 
essary to  enable  one  to  carry  it  successfully. 
Every  person  is  presumed  to  have  a  good 
cliaracter  until  the  contrary  is  shown,  and  to 
be  innocent  of  crime  until  there  is  evidence 
of  some  kind  to  establish  its  existence.  The 
presumption  to  which  the  Judge  referred  ex- 
ists, regardless  of  the  degree  of  proof  which 
in  any  particular  case  may  be  necessary  to 
rebut  it.  "There  are  many  authorities  which 
hold  that  the  law  presumes  that  a  defendant 
has  a  good  character.  This  was  held  in  the 
case  of  Stephens  v.  State,  20  Tex.  App.  269; 
and  in  the  case  of  Cluck  v.  State,  40  Ind. 
263,  the  Supreme  Ck>urt  of  Indiana  held  that 
the  law  presumes  that  every  man  has  a 
good  character,  and  that  it  would  have  been 
competent  for  counsel  to  have  commented 
on  such  presumption.  This  rule  is  also  laid 
down  in  Sackett  on  Instructions  to  Juries,  p. 
651."  Bennett  v.  State,  86  Ga.  404,  12  S.  E. 
806,  12  L.  R.  A.  449,  22  Am.  St  Rep.  465. 
In  Goggans  v.  Monroe,  31  Ga.  301,  the  Judg- 
ment of  the  lower  court  was  reversed  be- 
cause it  was  held  to  have  been  error  that  the 
court  refused  to  charge  a  request  to  the 
effect  that  the  plaintiff  was  entitled  to  the 
legal  presumption,  in  the  absence  of  evidence 
proving  to  the  contrary,  that  his  character 
was  good.  In  an  action  for  slander,  where 
the  language  alleged  to  have  been  used  im- 
putes to  the  plaintiff  guilt  of  an  indictable 
offense,  he  establishes  a  prima  facie  case 
upon  proof  that  the  slanderous  language, 
substantially  as  alleged  in  the  petition,  was 
used  by  the  defendant;  and,  without  more, 
the  plaintiff  Is  presumed  to  be  innocent  of 
,the  crime  charged.     This  1b  true»  whether 


the  defendant  pleads  Justification  or  not 
Therefore  it  is  proper,  where  the  alleged 
slanderous  words  impute  a  crime,  to  charge 
the  Jury  that  the  plaintiff  is  presumed  to  be 
innocent  of  the  charges  imputed  by  the  al- 
leged slanderous  words  of  the  defendant,  set 
out  in  the  plaintiff's  petition,  and  that  until 
or  unless  it  is  overcome  by  satisfactory  proof 
this  presumption  of  innocence  in  the  plain- 
tiff's favor  remains  through  every  stage  of 
t|?e  trial. 

[2]  2,  8.  Exception  is  taken  to  the  follow- 
ing Instruction  in  the  Judge's  charge:  "If 
you  find  the  plaintiff  to  be  entitled  to  re- 
cover, and  if  you  believe  from  the  evidence 
that  the  plaintiff's  general  character  or  rep- 
utation, at  and  before  the  speaking  by  de- 
fendant of  the  slanderous  words  in  question^ 
was  bad,  you  would  have  the  right  to  take 
that  fact  into  account  in  assessing  the  plain- 
tiff's damages."  Two  assignments  of  error 
are  predicated  upon  this  instruction.  Both 
of  them  are  without  merit  In  the  first  It 
is  insisted  that  if  the  Jury  should  have  be- 
lieved, from  the  evidence,  that  the  plaintifTs 
general  character  or  reputation  was  bad, 
and  if  they  should  have  believed  that  the 
defendant  did  not  use  the  words  charging 
the  crime  of  murder,  the  plaintiff  could 
not  recover  at  all.  In  the  second  it  is  urg- 
ed that  the  charge  gave  the  Jury  no  intima- 
tion as  to  how  they  could  take  the  fact  of 
the  plaintiff's  bad  character  into  account, 
either  by  way  of  diminution  or  increase  In 
the  amount  of  damages.  Evidence  that  the 
plaintiff's  general  character  or  reputation 
Tvas'  bad  at  the  time  the  defendant  used 
the  alleged  slanderous  words,  or  before  that 
time,  presents  no  defense  in  an  action  of 
slander  predicated  upon  words  charging  a 
specific  crime.  The  fact  that  the  character 
of  the  plaintiff  in  an  action  for  slander  is 
bad  may  serve  to  mitigate  the  damages,  but 
cannot  prevent  recovery. 

[3]  The  court  having  properly  instructed 
the  Jury  that  evidence  of  the  bad  character 
of  the  plaintiff,  who  sought  to  recover  dam- 
ages for  an  alleged  slander,  might  be  con- 
sidered by  the  Jury  in  assessing  the  plain- 
tiff*s  damages,  it  was  not  error,  in  the  ab- 
sence of  an  appropriate  timely  request,  to 
omit  any  further  instruction  upon  the  sub- 
ject The  language  used  in  reference  to  the 
evidence  upon  the  subject  of  the  plaintifTs 
character  was  favorable  to  the  defendant, 
and  the  Jury  could  not  have  been  misled 
thereby  into  increasing  such  damages  as 
might  be  awarded,  and  if  fuller  instructions 
were  desired  they  should  have  been  re- 
quested. 

[4]  4.  Numerous  afiidavits  were  presented 
attacking  B.  C.  Johnson,  the  foreman  of  the 
Jury,  and  S.  M.  Chastain,  a  member  of  the 
Jury,  upon  the  ground  that  they  were  incom- 
petent through  prejudice  and  bias,  and  dis- 
qualified to  serve  as  Jurors,  because  they 
had  formed  and  expressed  a  fixed  opinion 
in  favor  of  the  plaintiff  before  th^y  were 
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impaneled  to  try  the  case.  A  countershowlng 
was  made  in  behalf  of  these  Jurors,  and  the 
court  held  them  to  be  competent  by  over- 
ruling these  grounds  of  the  motion  for  new 
trial.  Among  the  affidavits  in  support  of 
the  Jurors  are  those  of  a  number  of  witness- 
es testifying  to  the  good  character  of  each  of 
the  Jurors.  It  is  insisted  that  the  Judge 
should  not  have  considered  the  affidavits 
presented  in  support  of  the  good  character 
and  standing  of  the  Jurors,  but  should  have 
repelled  the  evidence  upon  the  subject  of  the 
character  of  the  Jurors  who  were  attacked. 
The  Judge  was  sitting  as  a  trior,  and  we  see 
no  reason  why  he  could  not  take  into  con- 
sideration the  evidence  as  to  the  integrity 
and  general  good  character  of  the  Jurors  in 
connection  with  the  other  testimony  before 
him.  Granting  that  testimony  to  the  effect 
that  the  Jurors  were  men  of  high  character 
and  good  standing  would,  in  some  instances, 
be  irrelevant,  there  was,  in  the  present  in- 
stance, direct  conflict  between  the  witnesses 
as  to  material  statements  which  were  relat- 
ed as  having  been  made  by  each  Juror.  The 
Jurors  were  each  witnesses,  and  it  is  likely 
that  the  effect  was  to  impeach  these  wit- 
nesses by  proving  contradictory  statements, 
and  in  any  case  proof  of  good  character  may 
tend  to  sustain  a  witness  whose  impeach- 
m«it  is  sought  by  proof  of  contradictory 
statements. 

But  this  Is  unimportant,  for  the  finding 
of  the  Judge  upon  the  subject  of  a  Juror's 
prejudice  or  bias,  or  the  absence  of  disqual- 
ifying prejudice  or  bias,  is  not  subject  to 
review.  Those  decisions  of  the  Supreme 
Ck>urt  holding  to  the  contrary  were  rendered 
prior  to  the  passage  of  the  act  of  1856,  which 
substituted  the  trial  Judge  for  the  triors 
known  to  the  common  law.  The  cases  of 
Wade  V.  State,  12  Ga.  25,  and  Anderson  v. 
State,  14  Ga.  709,  which  are  cited  by  coun- 
sel for  plaintiff  in  error,  are  rulings  made 
prior  to  the  act  of  1856.  In  the  case  of 
Bishop  T.  State,  9  Ga.  129,  130,  in  which 
Judge  Lumpkin  well  said:  "It  is  the  pride  of 
the  Constitution  of  this  country  that  all 
cases  should  be  tried  by  Jurors  from  whose 
breasts  are  excluded  all  bias  and  prejudice. 
To  break  down  any  of  these  safeguards,  so 
wisely  erected,  and  to  suffer  Jurors  to  decide 
upon  the  life  and  liberty  of  the  citizen  whose 
minds  are  poisoned  by  passion  or  prejudice, 
would  be  to  stab  the  upright  administration 
of  Justice  in  its  most  vital  parts."  And  the 
decisions  reversing  the  Judgment  of  the  court 
below  refusing  a  motion  for  new  trial  in 
such  cases  were  of  a  still  earlier  date.  The 
question  is  fully  discussed  in  the  opinion  in 
Turner  ▼.  State,  114  Ga.  421,  40  S.  E.  908. 
The  distinction  between  a  challenge  for  prin- 
cipal cause  and  challenges  to  the  ftivor  is 


there  pointed  out,  and  It  Is  held  that  as  to  a 
principal  challenge  It  must  be  principally  a 
question  of  law,  submitted  to  the  court  as  a 
court,  and  that  in  such  a  challenge  the  deci- 
sion of  the  court  is  subject  to  review.  How- 
ever, as  to  a  challenge  to  the  favor,  it  was 
held  in  that  case  (citing  numerous  authori- 
ties) that  '*under  our  system,  where  the 
court  Is  substituted  for  the  triors  to  decide 
challenges  to  the  favor  (Beld  v.  State,  20 
Ga.  688),  the  court's  decision  as  to  such  a 
challenge  is  on  a  footing  with  that  of  the 
triors,  and  Is  final  and  conclusive.  Thomp. 
&  Mer.  Jur.  H  238,  249,  et  seq.;  Thomp. 
Trials,  f  100;  12  Enc  PI.  &  Pr.  470.  The 
decision  of  the  Judge,  as  trior,  can  no  more 
be  made  a  ground*  of  error  before  this  court 
than  the  verdict  of  triors  oould  have  been.' 
Galloway  v.  State,  25  Ga.  596."  Conse- 
quently the  Judge's  findings  as  to  the  Jurors 
who  were  attacked  for  prejudice  and  bias 
in  this  case  cannot  be  made  a  ground  of 
error. 

[S]  6.  One  of  the  Jurors  who  tried  the  In- 
stant  case  made  an  affidavit  that  the  yerdict 
returned  was  not  his  verdict;  that  it  did 
not  speak  his  opinion  of  the  law  or  of  the 
evidence,  and  he  did  not  concur  in  it;  that 
he  became  ill  during  the  deliberation  of  the 
Jury,  and  needed  a  doctor,  and  so  informed 
the  other  members  of  the  Jury,  and  insisted 
that  he  be  given  the  services  of  a  doctor, 
but  that  some  of  the  members  of  the  Jury» 
including  the  foreman,  told  him  that  before 
he  could  get  the  services  of  a  doctor  he 
must  allow  them  to  return  a  verdict  for  the 
plaintiff;  and  that,  while  the  Juxor  had  been 
in  favor  of  a  verdict  for  the  defendant,  he 
agreed  that  the  verdict  should  be  returned 
into  court  only  in  order  to  get  a  doctor  and 
be  relieved  of  his  illness,  but  the  verdict 
did  not  speak  the  truth  of  the  case,  accord- 
ing to  his  oplnionr  and  was  not  his  verdicL 
The  Judge  declined  to  consider  the  Juror's 
affidavit  impeaching  the  verdict;  and  he 
could  not  have. done  otherwise,  under  the 
repeated  rulings  in  this  state.  A  Juror  can- 
not be  heard  to  impeach  the  verdict  return- 
ed into  court,  after  its  record.  The  princi- 
ple succinctly  stated  in  Bishop  v.  State,  9 
Ga.  121(4),  that  *'the  affidavit  of  a  Juror 
will  not  be  received  to  impeach  his  verdict," 
has  been  reiterated  too  often  to  permit  of 
space  for  citations. 

[6]  6.  It  appears  that  the  trial  was  free 
from  error,  and  the  evidence,  as  we  have 
heretofore  said,  being  sufficient  to  autfiorize 
a  finding  for  the  plaintiff,  there  was  no  er- 
ror in  refusing  a  new  trial* 

Judgm^it  affirmed. 

POTTLB;  Jt  not  preeidinf. 
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(10  Oa.  App.  682) 

JOS.   ROSENHEIM  SHOE  GO.  t.  HORNE 

et  aL 

HORNE  et  a1.  y.  JOS.  ROSENHEIM  SHOE 

CO. 
(Nob.  8^9,  8,250.) 

(Court  of  Appeals  of  Georgia.    Jan.  16,  1912. 
Rehearing  Denied  Feb.  27,  1912.) 

(SyllaJniB  hy  the  CouriJ 

1.  ExcKPnoNs,  Buj.  or  (}  20*)— DisicisaAL 
— Grounds. 

The  motion  to  dismiss  the  bill  of  excep- 
tions, on  the  ground  that  it  does  not  disclose 
with  sufficient  certainty  who  are  the  parties 
to  it,  is  not  well  taken. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Dec  Dig.  |  20.*] 

2.  Abatexsht  and  Rbvivai.  (f  8*)— Gbounds 
— Pendbnot  or  Fobiceb  Suit. 

The  liability  which,  nnder  CItU  Code  1910, 
I  2220,  attaches  to  the  organisers  of  a  corpo- 
ration for  be^nning  to  do  business  before  the 
minimum  capital  stock  is  subscribed  for,  at- 
taches in  favor  of  creditors,  and  not  in  favor  of 
the  corporation  itself.  It  is  a  liabilitv  which 
a  trustee  In  bankruptcy  of  the  corporaaon  can- 
not legally  enforce;  hence  the  pendency  of  a 
suit  by  a  trustee  in  bankruptcy  on  this  alleged 
cause  of  action  does  not  afford  ground  of  abate- 
ment as  to  a  suit  filed  by  a  creditor  in  bis  own 
behalf. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  |  3972;    Dec  Dig.  i 

&•) 

PABTigEBgHiP   (I  42*)— OBQAHXZATION— 'LlA- 
BOLItVOF  PBOMOXBM. 

Prior  to  the  formal  and  complete  organis- 
ation of  a  corporation,  the  organizers  of  it  may 
make  provisional  contracts  in  behalf  of  the  cor- 
poration, which  may  become  binding  on  the  cor- 
poration after  it  begins  business;  but  in  the 
meantime,  and  until  the  corporation  is  legally 
organized,  the  promoters  are  liable  as  partners. 
The  law  does  not  require  that  the  minimum 
capital  stock,  as  stated  in  the  charter,  shall 
be  fully  subscribed  for  until  formal  organisa- 
tion, and  till  the  corporation,  as  such,  begins  to 
do  business.  Hence  one  dealing  with  the  i)er- 
sons  who  have  obtained  a  charter  for  a  cor- 
poration, but  who  have  not  formally  completed 
organization  thereunder,  may,  though  he  has 
knowledge,  at  the  time  he  contracts,  that  the 
capital  stock  has  not  been  subscribea  for,  hold 
the  organizers  liable  as  partners,  when  they 
afterwards  go  forward  ana  commence  business 
as  a  corporation  without  requiring  the  capital 
stock  to  be  subscribed;  it  not  appearing  that 
he  knew  that  the  persons  with  whom  he  dealt 
did  not  intend  to  obey  the  law  in  this  respect. 

fEd.  Note.— For  other  eases,  see  Partnership, 
Cent  Dig.  f  57 ;   Dec  Dig.  {  42.«] 

4.  Pabtnebship  (§  42*)— Oboaziization-— LiA* 

BIUTY   OF   PBOMOTKBe— ''MXNIMUH   QAPZTAL 

Stock.** 

Where  the  application  for  charter  and  the 
charter  of  the  corporation  name  only  one  sum 
aa  the  proposed  capital  of  the  corporation,  that 
sum  is  the  ''minimum  capital  stock,"  which 
Civil  Code  1910,  S  2220,  requires  to  be  sub- 
scribed for  in  order  to  relieve  the  organizers  of 
the  corporation  from  Individnal  liability  to 
creditors. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  f  57 ;   Dec  Dig.  (  42.«1 

Error  from  City  Court  of  Eaatman;  C  W. 
Griffin,  Judge. 


Action  by  S.  E.  Home  and  others  against 
the  Joe.  Rosenheim  Shoe  Company.  To  a 
Judgment  for  plaintiffs,  defendant  brings  er- 
ror, and  plaintiffs  file  a  cross-bill  of  excep- 
tions. Judgment  on  main  bill  of  exceptions 
reversed,  and  on  cross-bill  affirmed. 

The  plaintiffs  sold  goods  to  the  manager 
of  a  corporation  in  process  of  organization. 
The  capital  stock  of  the  corporation  was 
stated  in  the  application  for  charter  and  in 
the  charter  itself  as  $20,000.  The  full  cap- 
ital stock  was  never  subscribed  or  paid  in;  in- 
deed, only  10  per  cent-— that  is,  $2,000— was 
ever  subscribed  or  paid  in.  Before  the  plain- 
tiffs* bill  was  fully  paid  for,  the  corporation 
became  bankrupt  The  trustee  In  bankrupt- 
cy and  the  plaintiff  each  separately  sued  the 
promoters  of  the  corporation  to  enforce  that 
liability  declared  by  ClvU  Code  1910,  |  2220, 
as  follows:  "Persons  who  organize  a  com- 
pany and  transact  business  in  its  name,  be- 
fore the  minimum  capital  stock  has  been 
subscribed  for,  are  liable  to  creditors  to 
make  good  the  minimum  capital  stock  with 
interest**  The  suit  by  the  trustee  in  bank- 
ruptcy is  involved  in  the  present  case  only 
to  the  extent  that  its  pendency  was  set  up 
by  the  defendants  as  a  plea  In  abatement  to 
the  present  action. 

The  facts  of  the  transaction  are  practical- 
ly undisputed.  The  principal  reason  assert- 
ed by  the  defendants  as  to  why  the  plain- 
tiffs should  not  hold  them  liable  Is  that  they 
knew,  at  the  time  they  extended  the  credit 
that  the  full  capital  stock  had  not  been  sub* 
scribed.  The  proof  as  to  this  element  of  the 
case  comes  from  the  plaintiffs'  credit  man. 
He  testified,  in  substance,  that  when  he  pass- 
ed on  the  order  for  the  goods  he  had  before 
him  reports  from  the  commercial  agencies 
stating  that  the  corporation  was  in  process 
of  organization,  and  that  only  $2,000  had 
been  subscribed  for  and  paid  in  at  that  time. 
He  further  stated  in  his  testimony  that  he 
did  not  understand  or  belleYe  that  only  this 
sum  was  to  be  subscribed  for  and  paid  in; 
nor  did  the  commercial  reports  so  state.  His 
understanding  was  that  the  organization  was 
not  complete,  that  it  would  be  completed  by 
the  full  capital  stock  being  subscribed,  and 
that  it  would  be  paid  lu  as  needed.  The 
court  granted  nonsuit  on  the  ground  that 
this  knowledge  as  to  the  capital  stock  not 
being  subscribed  for  prevented  the  plaintiffs 
from  recovering. 

To  this  Judgment,  as  well  as  to  a  number 
of  other  rulings,  the  plaintiff  brings  error. 
The  defendants  have  filed  a  cross-bill  of  ex- 
ceptions. 

Hardeman,  Jones,  Callaway  &  Johnston, 
R.  S.  Wlmberly,  and  Jno.  R.  L.  Smith,  for 
plaintiff  In  error.  W.  BL  Clements,  W.  L.  & 
Warren  Grice,  and  Akerman  &  Akerman,  for 
defendants  in  error. 
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POWELL^  J.  (after  statlDg  the  facts  as 
above).  [1]  1.  The  defendants  in  error  have 
moved  to  dismiss  the  bill  of  exceptions  be- 
cause it  does  not  definitely  disclose  who  are 
parties  to  it  It  recites  that  it  is  filed  in 
a  case  of  Joseph  Rosenheim  Shoe  (Company 
against  certain  persons  and  a  corporation, 
naming  them,  and  that  to  the  final  judgment 
the  plaintiff  excepts  and  tenders  the  bill  of 
exceptions.  These  recitals  are  consistent 
with  the  record.  The  motion  to  dismiss  is 
overruled.  Joiner  y.  Singletary,  106  Ga.  257, 
32  S.  R  90. 

[2]  2.  As  to  whether  the  present  suit  was 
subject  to  abatement  because  of  the  penden- 
cy of  the  prior  suit  instituted  by  the  trustee 
in  bankruptcy  of  the  corporation  on  the 
same  alleged  cause  of  action:  The  right  of 
action  declared  by  Civil  Code  1910,  §  2220, 
is  given  to  the  creditors,  and  not  to  the  cor- 
poration, or  to  any  one  standing  as  Its  rep- 
resentative or  successor  in  title.  In  Wal- 
ters V.  Porter,  3  Ga.  App.  73,  59  S.  E.  452, 
this  court  allowed  the  receiver  appointed  in 
an  equitable  action  against  the  corporation 
to  maintain  a  similar  action  with  the  con- 
sent and  under  the  direction  of  the  court  of 
his  appointment.  That  decision  was  based 
on  the  theory  that  the  receiver,  under  all 
the  circumstances  of  the  case,  not  only  was 
clothed  with  such  right  to  sue  as  formerly 
resided  in  the  corporation,  but  also  repre- 
sented the  creditors  and  was  authorized  to 
sue  in  their  behalf.  It  was  on  this  second 
fact,  the  fact  that  he  bad  been  vested  with 
the  right  of  action  normally  residing  in  the 
creditors,  and  not  the  fact  that  he  was  also 
the  representative  of  the  corporation,  that 
this  court  recognized  the  receiver's  right  to 
bring  suit  to  enforce  the  liability  against  the 
promoters  of  the  corporation. 

A  trustee  in  bankruptcy,  upon  his  appoint- 
ment and  qualification,  succeeds  (except  in 
so  far  as  it  is  otherwise  specially  provided) 
to  the  title  to  all  property  of  the  bankrupt, 
and  becomes  authorized  to  sue  and  recover 
in  most  cases  where,  but  for  the  intervention 
of  the  bankruptcy  proceedings,  the  bankrupt 
could  have  sued.  Still  such  title  and  such 
authority  to  sue  as  the  trustee  in  bankruptcy 
possesses  is  only  that  conferred  by  the  act 
of  Congre.ss.  He  is,  in  a  sense,  a  representa- 
tive of  the  creditors  and  of  the  bankrupt, 
but  is  a  special  and  not  a  general  representa- 
tive. The  extent  and  limits  of  his  title  as 
to  property  and  as  to  causes  of  action  are 
prescribed  In  section  70  of  the  bankruptcy 
act  (Act  July  1.  1898,  c  541,  30  Stat  565 
[U.  S.  Comp.  St  1901,  p.  3451]).  Neither 
this  nor  any  other  portion  of  the  act  trans- 
fers to  him  causes  of  action  accruing  per- 
sonally to  the  creditors.  It  is  true  that 
by  the  amendment  of  June  25,  1910  (Act 
June  25,  1910,  c.  412,  36  Stat  838),  the 
trustee  is  vested  with  the  same  rights  as  tf 
he  were  a  judgment  creditor;  but  this,  as 
plainly  appears  from  the  context,  is  Intended 


to  apply  only  to  cases  In  which  the  trustee 
is  suing  to  recover  assets  belonging,  in  law 
or  in  equity,  to  the  bankrupt  estate,  or  Is 
defending  against  the  claims  of  others  seek- 
ing to  take  property  from  his  possession. 
For  unpaid  stock  subscriptions  the  corpora- 
tion would,  but  for  the  bankruptcy,  have  a 
cause  of  action.  King  v.  Sullivan,  93  Ga. 
621,  20  S.  E.  76.  And  to  enforce  that  lia- 
bility the  trustee  In  bankruptcy  may  sue. 
Ck)mmercial  Bank  v.  Warthen,  119  Ga.  990, 
47  S.  E.  536.  If,  instead  of  paying  the  sub- 
scriptions in  cash,  or  in  property  at  fair 
valuation,  the  stockholders  go  through  the 
form  of  satisfying  their  obligations  on  their 
contracts  of  subscription  by  paying  in  prop- 
erty fraudulently  overvalued,  the  law  looks 
upon  the  subscriptions  as  still  unpaid,  and 
the  trustee  of  the  bankrupt  corporation  may 
sue  to  compel  the  delinquent  stockholders 
to  make  good  that  of  which  the  corporation 
has  been  deprived  through  the  fraud.  All^i 
v.  Grant,  122  Ga.  552,  60  S.  E.  494. 

But  the  liability  of  the  stockholders  In 
each  of  the  cases  just  mentioned  is  essential- 
ly different  from  the  liability  imposed  by  law 
upon  the  persons  who  undertake  to  organize 
a  corporation  and  proceed  to  do  business  be-' 
fore  the  minimum  capital  stock  is  subscribed. 
When  persons  in  this  state  apply  for  a  char- 
ter for  a  corporation,  and  state  what  the 
capital  stock  of  the  corporation  is  to  be,  the 
expression  ''capital  stock"  means  something. 
It  means  that  the  new  creature  of  the  law 
is  to  start  out  on  its  business  career  with 
assets  of  the  amount  stated.  It  means  that 
those  organizing  the  corporation,  while  de- 
siring to  exempt  themselves  from  general 
individual  liability  for  the  liabUities  that 
the  corporation  may  incur,  will  see  that  it 
starts  off  in  life  endowed  with  this  amount 
of  money  (or  the  equivalent  of  money)  which 
is  hazarded  upon  the  enterprise.  Those  who 
are  to  deal  with  the  corporation  are  pub- 
licly informed  that  this  impersonal  trader 
starts  off  with  this  much  capital  pledged  to 
Its  success.  Ten  per  cent  of  the  amount  of 
the  capital  stock  designated  in  the  charter 
must  be  actually  paid  in  before  the  corpora- 
tion begins  business.  CivU  Code  1910,  f  2823 
(3).  The  other  90  per  cent,  need  not  be  paid 
in,  provided  the  corporation  holds  unpaid 
stock  subscriptions,  bona  fide  taken,  fbr  that 
amount.  Blng  v.  Bank  of  Kingston,  5  Ga. 
App.  578,  63  S.  E.  652. 

But  the  subscribers  for  the  stock  may  be 
compelled  to  pay  it  in,  and  are  individually 
liable  for  it,  whenever  the  interests  of  the 
corporation  or  of  its  creditors  so  require. 
Civil  Code  1910,  $  2823  (3).  Thus  the  amount 
paid  in,  or  the  amount  paid  in  plus  the 
individual  liability  of  bona  fide  subscribers 
for  the  corporate  stock,  must  always  amount 
to  as  much  as  the  capital  which,  according  to 
representations  made  in  the  application  for 
the  charter,  is  to  be  employed ;  else  the  per- 
sons who,  in  violation  of  this  promise  and 
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duty,  organize  the  company  and  proceed  to 
transact  business  in  its  name,  do  not  relieve 
themselves  of  personal  liability  for  the  debts 
of  the  organization.  In  such  cases  the  lia- 
bility attaches  to  the  promoters  of  the  enter- 
prise, not  in  their  capacity  as  stockholders 
of  the  corporation,  nor  by  reason  of  any  con- 
tract between  them  and  the  corporation,  but 
because  they  have  violated  the  law  and  have 
broken  a  duty  to  persons  dealing  with  the 
corporation  as  if  it  had  been  legally  organ- 
ized. The  cause  of  action  on  this  account 
does  not  arise  in  favor  of  the  corporation, 
but  arises  in  favor  of  those  who  have  dealt 
with  the  organizers;  that  is,  usually  in  fa- 
vor of  persons  who  have  extended  credit  to 
the  corporation  on  faith  of  the  organizers' 
promise  and  duty  to  see  that  it  was  en- 
dowed with  the  amount  of  capital  stated  in 
the  charter.  This  cause  of  action  does  not 
pass  to  the  trustee  in  the  event  the  corpora- 
tion is  declared  bankrupt.  The  plea  in  abate- 
ment setting  up  the  pendency  of  the  suit 
by  the  trustee  in  bankruptcy  was  properly 
stricken  on  demurrer. 

[3]  8.  The  next  question  is  whether  the 
trial  judge  correctly  held  that  the  plaintiffs 
could  not  recover  because  their  credit  man 
knew  at  the  time  the  goods  were  sold  that 
only  about  10  per  cent  of  the  stated  capital 
had  been  subscribed  for  and  paid  in.  From 
the  testimony  of  this  credit  man  as  a  wit- 
ness, it  is  not  altogether  plain  that  he 
knew  that  only  this  amount  had  been  sub- 
scribed, but  it  is  plain  that  he  knew  that 
only  this  amount  had  been  paid  in.  His 
testimony  does  show,  however,  that  organiz- 
ation was  not  complete  at  this  time,  and 
that  he  did  not  know  that  the  remainder 
was  not  to  be  subscribed  or  paid  in.  Now 
*'one  extending  credit  to  a  corporation  can- 
not complain  of  acts  of  mismanagement  on 
the  part  of  officers  and  agents  of  the  corpo- 
ration prior  to  the  time  when  the  credit 
was  extended."  Commercial  Bank  v.  Warth- 
en,  119  Ga.  990,  47  S.  E.  536.  How  far  does 
this  principle  apply  here?  This  transaction 
took  place  before  the  corporation  formally 
began  business,  but  was  ratified  by  the  cor- 
poration afterwards;  for  it  took  the  goods 
and  made  payments  on  the  account  The 
law  does  not  require  any  part  of  the  capital 
stock  to  be  paid  in  before  the  corporation 
begins  business;  but  prior  to  formal  organ- 
ization, while  the  necessary  stock  subscrip- 
tions are  being  obtained  and  other  prelimi- 
naries are  being  attended  to,  many  things 
of  a  provisional  nature  must  often  be  done, 
and  the  law  contemplates  that  they  may  be 
done.  Bing  v.  Bank  of  Kingston,  5  Ga.  App. 
578,  63  S.  E.  652. 

As  to  debts  incurred  by  the  organizers  of 
the  corporation  while  the  affair  is  in  this 
provisional  state,  they  are  liable  as  partners 
until  the  corporation  is  duly  organized  and 
Its  corporate  responsibility  is  substituted  for 


their  prior  individual  responsibility.  In 
this  case  the  responsibility  was  never  shift- 
ed. There  was  no  fraud  and  no  wrong 
in  the  situation  as  it  stood  when  these 
goods  were  sold.  The  time  had  not  arrived 
when  it  became  requisite  that  the  full  amount 
of  the  capital  stock  should  be  subscribed. 
These  creditors  had  the  right  to  act  upon 
the  assumption  that  these  organizers  would 
complete  the  organization  as  they  had  de- 
clared in  the  application  for  charter  it 
would  be  completed,  holding  them  individu- 
ally liable  in  the  meantime.  What  the  cred- 
it man  of  the  plaintiffs  knew  in  this  case 
charged  the  plaintiffs  with  knowledge  that 
the  corporation  was  not  then  legally  organ- 
ized, but  not  with  notice  that  it  would  not 
be.    The  Judge  erred  In  granting  nonsuit 

[4]  4.  As  to  the  point  raised  by  the  de- 
fendants that  the  liability  against  persons 
undertaking  to  organize  ttie  corporation  is, 
by  Civil  Code  1910,  {  2220,  to  make  good 
"the  minimum  capital  stock,"  and  that  the 
charter  in  the  present' case  set  no  minimum, 
and  that,  therefore,  no  liability  exists: 
Sometimes  an  application  for  charter  recites 
that  the  capital  to  be  employed  shall  not  be 
less  than  so  many  dollars  and  not  more  than 
so  many,  or  that  it  shall  be  so  many  dol- 
lars witii  a  privilege  of  increase,  and  in 
such  cases  the  lowest  amount  named  is  the 
minimum  referred  to  in  the  Code  section; 
but  in  other  cases,  as  in  the  one  at  bar,  only 
one  amount  is  named,  and  that,  as  it  seems 
perfectly  clear  to  us,  is  both  minimum  and 
maximum. 

The  other  points  made  in  the  record  are 
controlled  by  the  views  already  set  forth, 
and  we  need  not  enlarge  upon  them. 

Judgment  on  the  main  bill  of  exceptions 
reversed;  on  the  cross-bill  affirmed. 

(10  Oa.  App.  564) 

ACME  BREWING  CO.  v.  WM.  BAHB  SONS 

CO.  (No.  3,333.) 

(Court  of  Appeals  of  Georgia.    Feb.  24, 1912.) 

(Syllabus  hy  the  Court,) 

Sales   (§  121*)--Rkscission  of  Contbacjt— 

Estoppel. 

The  contract  was  entire.  There  was  no 
offer  or  attempt  to  return  any  of  the  malt 
which  was  shipped,  but,  on  the  contrary,  a  de- 
duction for  deficiency  In  quality  was  accepted 
by  the  purchaser,  and  the  malt  put  to  his  own 
use.  Consequently  the  purchaser  estopped  him- 
self from  rescinding  the  contract.  The  facts 
in  the  present  case,  as  stated  by  the  pleadings, 
are  practically  and  substantially  identical  with 
those  in  Henderson  Elevator  Co.  v.  North 
Georgia  Milling  Co.,  126  Ga.  279,  55  S.  E.  50, 
and  the  decision  of  the  Supreme  Court  in  that 
case  is  fully  controlling,  so  that  there  was  no 
error  in  striking  the  defendant's  answer,  nor 
in  thereafter  entering  judgment  for  the  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  §§  296^01;  Dec.  ITig.  8  121.*] 

Error  from  City  Court  of  Macon;  Bobt 
Hodges,  Judge. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  pec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Action  by  the  Acme  Brewing  Ck>mpany 
against  the  Wm.  Rahr  Sons  Company.  Judg- 
ment for  defendant,  and  plaintHf  brings  er- 
ror.    Affirmed. 

Ellis  &  Jordan,  for  plaintiff  in  error.  Har- 
deman, Jones,  Callaway  &  Johnston,  for  de- 
fendant in  error. 

RUSSEm  J.  According  to  the  allega- 
tions of  the  petition,  the  defendant  entered 
into  a  contract  by  which  it  agreed  to  par- 
chase  10,000  bushels  of  malt  from  the  plain- 
tiff, at  $1.05  per  bushel  **t.  o.  b.  Macon," 
which  was  to  be  ordered  out  by  the  defend- 
ant until  all  of  it  should  be  taken  before 
October  1st,  and  each  shipment  was  to  be 
paid  for  by  the  defendant  within  30  days 
from  the  date  of  the  shipment.  The  defend- 
ant ordered  out,  and  the  plaintiff  shipped, 
at  various  times,  in  four  shipments,  about 
8,000  bushels  of  the  malt,  and  the  defendant 
paid  for  it  The  petition  alleged  that  the 
plaintiff  was  willing  and  offered  to  deliyer 
to  the  defendant  the  balance — about  2,000 
bushels — ^not  theretofore  ordered  out,  and 
requested  the  defendant  to  accept  it  and 
pay  the  agreed  price  therefor;  but  it  was 
alleged  that  the  defendant  would  not  ac- 
cept the  balance  of  the  malt,  and  that  there- 
upon the  plaintiff,  after  givhng  notice  to  the 
defendant,  sold  it  at  its  market  price  on 
the  defendant's  account  This  suit  was 
brought  to  recover  the  difference  between 
the  amount  received  from  the  sale  of  the 
undelivered  portion  of  the  malt  contracted 
for  and  the  contract  price  at  which  it  had 
been  sold  to  the  defendant  Various  letters 
and  telegrams  constituting  the  contract  were 
set  out  in  the  petition  and  attached  thereto. 
The  defendant  in  its  answer  admitted  the 
correspondence  constituting  the  contract, 
and  that  it  had  agreed  to  accept  the  malt  as 
alleged  by  the  plaintiff,  and  had  refused, 
when  requested,  to  order  out  the  last  ship- 
ment, or  to  accept  or  pay  for  it  The  an- 
swer put  the  plaintiff  upon  proof  of  some 
of  the  allegations  as  to  the  sale  of  the  malt 
on  the  defendant's  account;  but  as  the  mat^ 
ters  dealt  with  in  these  portions  of  the  peti- 
tion are  largely  matters  of  calculation,  and 
as  no  point  is  made  upon  this  in  the  brief, 
the  only  real  question  turns  upon  whether 
the  defendant's  plea  sets  up  any  valid  rea- 
son why  the  defendant  should  be  relieved 
from  the  obligation  of  the  contract  admitted 
by  it  The  affirmative  defense  which  the 
brewing  company  sought  to  interpose  set  up 
that  out  of  an  order  of  10,000  bushels  of 
malt,  to  be  delivered  between  May  and  Oc^ 
tober,  7,079  bushels  had  been  ordered  out 
in  several  shipments,  for  which  the  defend- 
ant paid  the  plaintiff  the  contract  price. 
Each  of  the  shipments  contained  malt  in- 
ferior in  kind  and  quality  to  that  contem- 
plated by  the  contract,  due  to  the  presence 
of  unreasonable  quantities  of  trash  and 
screenings  in  every  shipment  Upon  noti- 
fication of  this  fact  the  plaintiff  made  al-| 


lowances  to  the  defendant  on  eacb  of  the 
several  shipments,  to  cover  the  trash  and 
screenings,  which  are  fully  set  forth  In  an 
exhibit  attached  to  the  answer.  The  de- 
fendant notified  the  plaintiff  several  times 
prior  to  the  time  when  the  last  shipment 
should  have  been  ordered  out  that  it  refused 
to  order  forward  any  further  shipments  for 
the  reason  that  the  plaintiff  had  failed  to 
comply  with  its  contract,  in  that  the  sev- 
eral shipments  already  made  by  it  failed  to 
contain  first-class  screened  malt  free  from 
trash  and  screenings.  The  defendant  plead- 
ed that  by  reason  of  the  several  breaches  of 
the  contract  by  the  plaintiff  the  contract 
was  abrogated.  On  demurrer  the  court 
struck  the  answer,  and  thereafter  entered 
Judgment  against  the  defendant  Rrceptlon 
is  taken  to  both  of  these  rulings. 

It  will  be  seen,  from  the  above  statemeiit» 
that  there  was  no  rejection  of  any  of  tlie 
malt  actually  shipped,  nor  any  complaint 
of  the  quality  of  the  malt  though  the  de- 
fendant claims  deductions  for  a  certain  num- 
ber of  pounds  of  trash  and  screenings  on 
each  shipment  which  were  allowed  by  the 
plaintiff.     As  the  finding  for  the  plahitlff. 
after   the  striking  of  the  defendant's  an- 
swer, was  inevitable,  and  the  exception  to 
the  action  of  the  court  in  ''rendering  final 
Judgment  on  pleadings  from  which  the  ma- 
terial defense  of  defendant  now  and  here 
plaintiff  in  error,  had  been  stricken  on  d^ 
murrer,"  is  only  necessary  in  order  to  com- 
ply with  the  ruling  in  I^ndon  v.  Georgia 
Railway  &  Electric  Co.,  129  Ga«  358,  58  & 
£1  1047,  the  only  question  presented  to  this 
court  is  the  one  presented  by  the  exception 
to  the  ruling  upon  the  demurrer.    In  view 
of  the  admission  of  the  defendant  that  the 
contract  was  made,  and  that  four  shipments 
were  made  under  it  for  which  it  paid  the 
purchase  price,  the  only  main  question  waa 
whether  under  the  facts  stated  the  defend- 
ant had  rescinded  or  could  rescind  the  con- 
tract    The  facts  in  the  present  case  are 
practically  and  substantially  identical  with 
those  in  Henderson  Elevator  Co.  v.  North 
Georgia  Milling  Co.,  126  Ga.  279,  66  S.  HL 
60,  and  the  decision  of  the  Supreme  Court 
in  that  case  properly  controlled  the  Judg- 
ment of   the  trial  Judge.     Practically  the 
only   difference   between  the  two  cases  Is 
that  the  case  cited  concerned  a  shipment  of 
com,  and  not  of  malt  and  the  period  with- 
in which  the  shipments  were  to  be  made  waa 
different   from   that   in    the   case   at  bar* 
"Where  there  was  a  contract  of  sale  of  com, 
and  a  portion  was  delivered,  paid  for,  and 
used  by  the  purchaser,  he  cannot  rescind  the 
contract  upon  the  ground  that  the  quantity 
received  and  accepted  by  him  was  inferior 
in  quality  to  that  stipulated  in  the  contract" 
Henderson  Elevator  Co.  v.  North  Georgia 
MUling   Co.,   supra.     See,    also.   Miller    v. 
Moore,  88  Ga.  684,  10  S.  B.  3d0,  6  L.  R.  A. 
874,  20  Am.  St.  Rep.  829;    Cahen  V.  Piatt, 
69  N.  Y.  348,  26  Am.  Rep.  203. 
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The  learned  counsel  for  the  plalntifl  In 
error,  In  support  of  his  contention  that  the 
deliyery  of  inferior  malt  was  a  breach  of 
the  contract,  and  that  the  Acme  Brewing 
Ck>mpany  was  entitled  to  treat  the  breach  as 
a  discharge  from  further  performance  of 
the  terms  of  the  contract  upon  every  partic- 
ular, cites  the  case  of  Harden  y.  Lang,  110 
Oa.  394,  36  S.  K  100.  It  will  readily  be  ob- 
served, however,  that  in  the  Harden  Case 
the  principle  is  distinctly  announced  that 
when  a  breach  Is  occasioned,  and  the  pur- 
chaser desires  to  rescind  the  contract,  he 
must  not  only  notify  the  opposite  party,  but 
he  must  return  the  articles  he  has  received, 
and  Judge  Little  in  delivering  the  opinion 
says:  **When,  after  such  breach,  he  not  only 
retains  the  articles  received,  but  puts  them 
to  his  own  use,  and  notifies  the  seller  he 
has  purchased  elsewhere  the  part  of  the  ma- 
chinery contracted  for,  but  not  delivered, 
this  is  equivalent  to  an  election  to  abide  by 
the  terms  of  the  contract,  and  he  thereafter 
holds  under  those  terms  the  articles  receiv- 
ed." This  principle  is  adverted  to  In  the 
Henderson  Elevator  Ck>mpany  Case,  supra. 
In  that  case  the  defendant  had  used  the 
com.  The  defendant  in  the  present  case 
used  the  malt  It  could  not  return  It  It 
did  not  offer  to  do  so,  and,  as  was  said  by 
Judge  Bleckley  in  Summerall  v.  Graham,  62 
6a.  729,  "Restitution  before  absolution  is  as 
sound  in  law  as  in  theology."  The  plaintiff 
in  error  also  relied  upon  the  decisions  of 
this  court  In  Gude  &  Walker  v.  Bailey  Co., 
4  Ga.  App.  230,  61  S.  E.  135,  and  CincinnaU 
Glass  Co.  V.  Stephens,  3  Ga.  App.  76(^768, 
60  S.  E.  360.  Neither  of  these  cases  is  in 
point  The  facts  In  each  case  clearly  dis- 
tinguish them  from  the  case  at  bar,  and  in 
each  case  the  ruling  turns  largely  upon  the 
fact  that  the  facts  were  such  as  to  authorize 
the  Inference  that  there  was  a  novation. 

There  was  no  error  in  sustaining  the  de- 
murrer and  striking  the  defendant's  plea. 

Judgment   affirmed. 

POTTLE,.  J.,  not  presiding. 


(10  Ga.  Aj^p.  678) 

FLINT  KIVBR  &  N.  B.  R.  CO.  ▼.  MAPLES 
et  al.     (No.  3,418.) 

(Court  of  Appeals  of  Georgia.    Feb.  24,  1012.) 

(8vUahu$  hy  ih^  Court,) 

1.  Pleading  (H  18,  192*)  —  Railboadb  ({ 
478*)— Allboations  in  Genebal— AonoNS 
FOB  Fires. 

Reasonable  certainty  as  to  essential  state- 
ments is  sufficient  to' enable  pleadings  to  with- 
stand a  special  demurrer.  Complete  particular- 
ity of  statement  is  not  required,  where  a  rea- 
sonable inference,  from  the  statements  made, 
readily  suggests  toe  facts. 

(a)  In  an  action  bronght  against  a  railroad 
company  for  damages  due  to  negligently  setting 
out  fire,  the  manner  in  which  the  fire  was  set 


of  the  case  it  is  not  always  within  the  power 
of  the  plaintiff  to  state  the  particular  agent, 
serrant,  or  employ^  who  actually  started  the 
fire,  and  the  omission  on  the  part  of  the  plain- 
tiff to  specify  the  particular  employ^  to  whose 
negligence  the  injury  was  traceable  will  not 
subject  the  petition  to  special  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Out.  Dig.  J§  39,  409 :  Dec.  Dig.  f$  18,  192  ;* 
Railroads,  (Jent  Dig.  |S  1600,  1698-1705;  Dec 
Dig.  S  478.»] 

2.  Appeal  and  Fbbob  (|  204*)— Bvidencb  (§ 
157*)— Trial  (§  55*)— Objections  in  Low- 
er CouBT— Best  Evidence— Exclusion  of 
Impropeb  Evidence. 

While  the  best  method  of  proving  that  no 
administration  was  ever  had  upon  a  particular 
estate  is  to  introduce  the  evidence  of  the  ordi- 
nary, or  of  another  who  has  examined  the  rec- 
ord in  the  proper  court  of  ordinary,  that  no  let- 
ters of  administration  upon  the  estate  are 
shown  by  those  records,  still  where  a  witness 
testifies  to  the  effect  that  no  administration  has 
ever  been  granted  upon  the  estate  of  a  named 
person,  and  no  objection  is  interposed  at  the 
time  the  testimony  is  offered,  it  will  be  assumed 
that  the  witness  nas  made  the  requisite  exam- 
ination  of  the  records,  and  testifies  from  knowl- 
edge derived  therefrom;  for,  **nnless  it  afilrm- 
atively  appears  that  evidence  is  hearsay,  it  is 
not  to  be  exduded  as  such,  where  It  is  of  a 
nature  which  admits  of  its  resting  on  the  per- 
sonal knowledge  of  the  witness." 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  204  :*  Evidence,  Dee.  Dig. 
I  167;*    Trial,  Dec.  Dig.  |  65.*1     • 

3.  Descent  and  Distribution  (8  75*)  — 
RioHTs  OF  Heirs— Real  Pbopebtt. 

When  there  Is  no  administration,  nor  any 
necessity  for  administration,  realty  descends  to 
the  heirs  at  law.  The  evidence  in  the  present 
case  was  sufficient  to  show  that  the  intestate 
died  before  the  time  of  the  fire  which  was  al- 
leged to  be  the  cause  of  the  injury  and  damage. 
[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {}  243-251 ;  Dec  Dig. 
8  76.*1 

4.   SUFFICIENOT   OF   EVIDENCE— ADMISSIBILITT 

— Chabge  of  Coubt. 

The  verdict  was  authorized  by  the  evi- 
dence. There  was  no  error  in  the  ruling  upon 
the  testimony  complained  of,  nor  in  the  charge 
of  the  court  to  which  exception  is  taken. 

(Additional  8yUalu$  hy  Editorial  Staff.) 

5.  Death  (§  4*)— Sufficienct  of  Evidence. 

In  an  action  by  heirs  of  land  against  a 
railroad  for  negligently  setting  out  fire,  uncon- 
troverted  testimony  that  the  ancestor  of  plain- 
tiffs went  into  possession  of  the  land  about  IZ 
years  before  the  trial,  and  that  she  had  been 
in  possession  between  12  and  13  years  up  to 
the  time  of  her  death,  was  sufficient  to  snow 
that  she  died  before  the  time  of  the  fire,  16 
months  before  the  triaL 

[Ed,  Note.— For  other  cases,  see  Death,  Dec. 
Dig.  8  4.*] 

6).  Appeal  and  EIrbob  (8  1135*)— Avtibmancb 
— EbROB  Not  Shown. 

In  an  action  by  heirs  of  land  a^inst  a 
railroad  company  for  negligently  setting'  out 
a  fire,  a  judgment  for  plalntifb  will  not  be  re- 
versed on  the  ground  that  it  included  the  value 
of  rails,  which,  being  personalty,  were  not  in- 
herited by  plaintiffs,  where  it  does  not  affirm- 
atively appear  that  the  verdict  included  the 
value  of  the  rails,  the  other  items  of  damage 
alleged  being  greater  in  amount  than  the  ver- 
dict, and  no  objection  was  made  to  the  evidence 
as  to  ^e  rails,  and  no  motion  was  made  to 

out  must  be  alleged;   but  from  the  very  nature   strike    from    the   petition    the   items    claiming 

-  ...  . 
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damages  for  their  destruction,  and  there  was 
testimony  sustaining  the  theory  that  the  rails 
were  cut  after  the  death  of  the  ancestor  of 
plaintiffs,  and  were  therefore  the  property  of 
plaintiffs  in  their  own  right. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  1135.*] 

7.  Trial    (§   296*)  —  Instructions— Errors- 
Cube  BY  Other  Instructions. 

In  an  action  against  a  railroad  company 
for  negligently  setting  out  fire,  an  instruction 
that  the  next  question  for  the  jury  to  decide 
was  whether  the  railroad  company  exercised 
due  diligence  in  piling  crosrs-ties  on  the  side  of 
the  track  is  not  ground  for  reversal,  as  assum- 
ing that  the  railroad  company  piled  the  cross- 
ties  on  the  side  of  the  track,  where  the  court 
subsequently  stated  that  his  attention  had  been 
called  to  the  fact  that  he  said  that  the  cross- 
ties  were  piled  in  the  manner  alleged,  that  that 
is  the  allegation  they  make,  but  that  the  Jury 
must  look  to  the  evidence  to  see  whether  the 
railroad  company  has  exercised  ordinary  dili- 
gence. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  §§  705-713;   Dec  Dig.  §  296.*] 

8.  Railroads  (§  481*)— Opebatiow— Pibes  — 
Admissibility  of  Evidence. 

In  an  action  against  a  railroad  company 
for  a  fire  caused  by  the  burning  of  certain 
cross-ties  by  the  section  foreman,  it  was  not 
error  to  admit  testimony  that  the  engine  had 
been  there  15  or  20  minutes,  and  that  the  wit- 
ness never  saw  a  train  set  woods  on  fire. 

[EM.  Nx)te.— For  other  cases,  see  Railroad^, 
Dec  Dig.  §  481.*] 

Error  from  City  Court  of  Camilla;  M.  O. 
Bennet,  Judge  pro  bac. 

Action  by  I.  Maples  and  another  against 
the  Flint  River  &  Northeastern  Railroad  Com- 
pany. Judgment  for  plalntifls,  and  defend- 
ant brings  error.    Affirmed. 

J.  J.  Hill  and  Shipp  &  Kline,  for  plaintiff 
In  error.  E.  M.  Davis,  for  defendants  in  er- 
ror. 


RUSSELL,  J.  Maples  and  others  brought 
suit  against  the  railroad  company  for  dam- 
ages, alleging  that  the  defendant  bad  set  out 
fire,  as  the  result  of  which  the  plaintiffs 
had  been  damaged  in  the  sum  of  $490,  which 
was  specified  as  follows:  200  timber  trees 
burned,  $220;  760  yards  of  rail  fence,  $70; 
25  or  30  acres  of  canebrake,  $200;  and  2,000 
rails  burned,  $20.  The  defendant  demurred 
generally  and  specially  to  the  petition.  The 
court  overruled  the  demurrer,  and  exceptions 
pendente  lite  were  filed.  On  the  trial  a  ver- 
dict for  $429  was  returned  in  favor  of  the 
plaintiffs.  The  case  is  brought  to  this  court 
upon  assignments  of  error  on  the  exceptions 
pendente  lite,  and  also  upon  the  refusal  of  a 
motion  for  new  trial.  From  evidence  in  be- 
half of  the  plaintiffs  the  Jury  were  authoriz- 
ed to  infer  that  the  fire  was  caused  by  the 
burning  of  certain  cross-ties  by  the  section 
foreman,  perhaps  in  pursuance  of  instruc- 
tions from  his  superiors.  The  right  of  the 
plaintiffs  to  maintain  the  action,  and  the 
amount  of  the  recovery,  were  fully  sustained 
by  the  testimony. 


[1]  1.  The  court  was  so  clearly  right  in 
overruling  the  general  demurrer  as  to  pre- 
clude any  necessity  for  discussion  upon  that 
subject.  The  petitioners  alleged  that  they 
were  the  sole  heirs  of  Mrs.  Margarette  J. 
Maples  deceased,  late  of  said  (Mitchell)  coun- 
ty, and  as  such  were  the  owners  and  In  pos- 
session of  two  described  tracts  of  land,  lo- 
cated In  the  county  and  adjoining  the  de- 
fendant's railroad;  that  the  defendant  per- 
mitted combustible  material,  such  as  wire 
grass  and  undergrowth,  which  had  become 
seared  and  dry,  to  remain  upon  the  right  of 
way  of  the  said  railroad,  contiguous  to  and 
adjoining  the  petitioners*  land,  and  through 
its  servants  had  piled  old  cross-ties  along  the 
right  of  way,  and  set  fire  to  these  piles  of 
cross-ties  at  a  time  when  a  high  wind  was 
blowing  in  the  direction  of  the  petitioners' 
land  and  property,  which  spread  to  tlietr 
land,  and,  in  spite  of  every  effort  upon  their 
part  to  check  the  flames,  destroyed  the  prop- 
erty to  which  we  have  above  referred.  The 
amendment  alleging  possession,  which  was 
offered  in  response  to  the  demurrer,  cured 
the  only  material  defect  in  the  petition.  The 
title  to  the  land  was  only  incidentally  In- 
volved, for  the  city  court  of  Camilla  had  no 
jurisdiction  to  determine  the  title  to  the 
land.  **The  bare  possession  of  land  authoriz- 
es the  possessor  to  recover  damages  from 
any  person  who  wrongfully,  in  any  manner. 
Interferes  with  such  possession."  Civil  Code 
1910,  §  4472;  Southern  Ry.  Co.  ▼.  Thompson, 
129  Ga.  367  (9),  58  S.  B.  1044;  Downing  v. 
Anderson,  126  Ga.  373,  55  S.  E.  184. 

From  the  brief  of  the  plaintiff  in  error  it 
appears  that  the  ground  of  the  special  de- 
murrer really  Insisted  upon  in  this  court  is 
the  one  In  which  it  is  contended  that  the 
plaintiffs  did  not  put  the  defendant  on  no- 
tice as  to  how  the  fire  originated,  whether 
from  the  defendant  voluntarily  putting  out 
fire  or  whether  the  fire  caught  from  defend- 
ant's locomotive;  and  it  Is  insisted  that  the 
effect  of  overruling  the  demurrer  to  this  par- 
ticular part  of  the  petition  was,  perhaps,  to 
permit  the  plaintiffs  to  prove  that  the  fire 
was  put  out  by  the  defendant  in  either  of 
these  ways,  or  to  prove  that  the  defendant 
by  any  other  means  fired  the  plaintiffs'  woods 
and  canebrake.  Complete  particularity  of 
statement  is  not  required  where,  from  the 
statements  made,  the  facts  sought  to  be  al- 
leged may  easily  be  deduced.  As  was  said 
by  Judge  Powell  in  Atlantic  Coast  Line  B. 
Co.  V.  Davis,  5  Ga.  App.  214(1),  62  S.  E. 
1022,  '^reasonable  certainty  is  all  that  is  re- 
quired to  render  pleadlpgs  exempt  from  at- 
tack by  special  demurrer."  The  plaintiff  in 
error,  no  doubt,  formed  the  impression  that 
the  allegation  of  the  declaration  was  sus- 
ceptible of  two  interpretations,  from  the 
Introduction  of  certain  testimony  in  regard 
to  the  passage  of  other,  trains  of  the  defend- 
ant, to  which  we  will  refer  later  in  this 


*For  other  eases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  *  Am.  Dig.  Key  No.  Seriea  ft  Rep'r  Indexes 
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opinion.  The  petition  distinctly  alleges  In  Its 
seventh  paragraph,  that  '*0n  said  date  here- 
inbefore mentioned  the  defendant,  through 
its  agents,  servants,  and  employes,  negligent- 
ly set  fire  to  said  piles  of  cross-ties  at  a  time 
when  a  high  wind  was  blowing  In  the  direc- 
tion of  petitioners*  land  and  fence,  •  •  • 
which  said  fire  spread  •  ♦  •  to  the 
lands  of  petitioners,"  etc.  This  sufficiently 
charges  the  manner  In  which  the  fire  was 
set  out  by  the  defendant,  and  compelled  the 
plaintiffs  to  prove  that  the  fire  originated 
In  the  manner  specified. 

Another  ground  of  the  demurrer  raises  the 
objection  that  the  petition  did  not  set  out 
the  names  of  the  agents  or  employes  of  the 
company  who  set  out  the  fire.  Such  a  re- 
quirement as  this  would  be  so  unreason- 
able as  to  debar  most  plaintiffs,  damaged  by 
fire  set  out  by  a  railroad  company,  from 
any  right  of  action  at  all;  because,  whether 
the  fire  originated  from  the  employment  of 
defective  instrumentalities  in  the  boiler,  or 
from  the  act  of  section  hands,  the  plaintiffs. 
In  either  event,  might  not  be  able  to  ascer- 
tain the  name  of  the  particular  servant  of 
the  company  "whose  negligence  caused  the 
damage.  In  an  action  brought  against  a 
railway  company  for  damages  due  to  negli- 
gently setting  out  fire,  the  manner  in  which 
the  fire  was  set  out  must  be  alleged;  but, 
from  the  very  nature  of  the  case,  It  is  not 
always  within  the  power  of  the  plaintiff  to 
state  the  particular  agent,  servant,  or  em- 
ploy§  of  the  railroad  company  who  actual- 
ly started  the  fire,  and  the  omission  on  the 
part  of  the  plaintiff  to  specify  the  particu- 
lar employ^  to  whose  negligence  the  injury 
was  traceable  will  not  subject  the  petition 
to  special  demurrer. 

[2]  2.  In  the  motion  for  a  new  trial  It  is 
insisted  that  there  was  no  competent  evi- 
dence going  to  show  that  there  was  not  an 
administrator  appointed  on  the  estate  of 
Mrs.  Margarette  J.  Maples,  for  the  reason 
that  no  one  testified  to  having  examined  the 
records  of  the  court  of  ordinary  to  ascertain 
whether  there  was  an  administrator  on  the 
estate  or  not.  Ck)unsel  for  the  plaintiff  in 
error  cites  the  ruling  in  Gompton  v.  Fender, 
132  Ga.  483,  64  S.  E.  475.  In  the  present 
case  it  appears,  from  the  petition  and  the 
proof,  that  the  plaintiffs  were  all  the  heirs 
at  law  of  Mrs.  Maples.  Her  husband  testi- 
fied that  there  was  no  administration.  No 
objection  was  offered  to  the  testimony  at  the 
time.  It  was  not  sought  to  show,  by  means 
of  a  cross-examination,  that  the  testimony  was 
hearsay.  No  objection  having  been  offered 
to  the  testimony  at  the  time,  it  must  be  as- 
sumed that  any  objection  to  the  testimony 
dependent  upon  the  fact  that  it  was  not  the 
best  method  of  proof  was  waived.  While  it 
is  true,  as  ruled  In  the  Gompton  Gase,  su- 
pra, that  the  best  method  of  proof  that  no 
administration  was  ever  had  upon  a  partic- 
ular estate  is  to  introduce  the  evidence  of 
the  ordinary,  or  of  some  other  person  who 


examined  the  record,  and  who  will  testify 
that  no  such  letters  of  administration  were 
ever  granted,  as  shown  by  the  record,  still 
it  was  ruled  in  Atlanta  Glass  Go.  v.  Nolzet, 
88  Ga.  43,  13  S.  E.  833:  "Unless  it  affirma- 
tively appears  that  evidence  Is  hearsay,  it  Is 
not  to  be  excluded  as  such,  where  it  is  of 
a  nature  which  admits  of  its  resting  on  the 
personal  knowledge  of  the  witness."  There 
was  no  objection  offered  to  the  testimony  of 
the  vdtness  in  the  present  case,  and,  upon 
the  reasoning  in  the  Nolzet  Gase,  supra,  it 
must  be  assumed  that  the  witness  who  stat- 
ed that  there  was  no  administration  had 
made  an  examination  of  the  records  in  the 
court  of  ordinary  of  Mitchell  county,  and 
that  his  testimony  was  based  upon  knowl- 
edge derived  by  him  from  this  examination. 

[3,6]  3.  In  the  motion  for  a  new  trial  it 
is  insisted  that  there  was  no  testimony  to 
show  whether  Mrs.  Margarette  J.  Maples 
died  before  or  after  the  alleged  fire.  This 
exception  Is  wholly  without  merit,  because 
the  undisputed  testimony  shows  that  Mrs. 
Maples  had  been  dead  about  4  or  5  years  be- 
fore the  fire.  Jurors  can  make  calculations, 
as  well  as  other  people,  and  any  Juror  of 
ordinary  intelligence  could  as  easily  ascer- 
tain approximately  when  Mrs.  Maples  died, 
from  the  testimony  in  this  case,  as  if  a  wit- 
ness had  stated  that  she  died  in  some  year 
named  by  him.  The  evidence  of  I.  Maples 
was  not  controverted  by  any  testimony  In 
the  case.  He  testified  that  she  went  inta 
possession  of  the  land  "about  17  years  ago," 
and  she  had  been  in  possession,  under  the 
deeds  exhibited  by  him,  between  12  and  13^ 
years  up  to  the  time  of  her  death.  If  Mrs. 
Maples  went  into  possession  17  years  prior 
to  the  time  the  witness  was  testifying,  and 
was  in  possession  13  years  before  she  died, 
it  is  easy  to  see  that  she  had  been  dead 
for  4  years  at  the  time  the  witness  was  tes- 
tifying in  February,  1911,  and  therefore  must 
have  been  dead  approximately  2  years  in 
October,  1909,  the  time  of  the  fire.  If  the 
witness'  wife  had  only  been  in  possession 
12  years  at  the  time  of  her  death,  then  the 
fire  was  approximately  3  years  subsequent  to 
her  death.  By  any  reasonable  deduction 
from  the  testimony  upon  the  subject  of  the 
wife's  possession  the  conclusion  is  certain 
that  Mrs.  Maples  died  before  the  fire  occur- 
red; and  it  being  sufficiently  proved,  as  we 
have  heretofore  shown,  that  there  was  na 
administration  upon  her  estate,  her  realty 
descended  to  her  heirs  at  law. 

[4]  4.  In  the  remaining  grounds  of  the 
motion  for  new  trial  the  insistence  is  pre- 
sented (a)  that  the  heirs  at  law  could  not 
recover  for  the  2,000  rails  alleged  to  have 
been  damaged,  because  it  is  personal  prop- 
erty; (b)  that  the  judge  erred  in  assuming, 
in  his  charge  to  the  jury,  that  the  railroad 
company  did  in  fact  pile  cross-ties  on  the 
side  of  the  track;  and  (c)  that  the  court 
erred  in  permitting,  over  objection,  the 
following  testimony:   'The  engine  had  been 
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there  15  or  20  mlntiteB.  I  never  saw  a 
train  set  woods  on  fire."  None  of  these  as- 
signments of  error  appear  meritorious. 

[6]  (a)  As  to  the  rails:  It  does  not  afSrma- 
tlyely  appear  that  the  plaintiffs  recovered  the 
full  value  of  the  rails,  or  that  the  rails  were 
included  in  the  verdict  in  favor  of  the  plain- 
tiffs. The  allegations  as  to  the  amount  of 
each  item  of  damage  were  sustained  hy 
proof,  yet  the  verdict  was  only  for  $429.22, 
instead  of  for  $490,  the  total  amount  alleged. 
If  the  Jury  merely  found  for  the  plaintiffs 
the  value  of  the  200  trees  and  the  canebrake^ 
amounting  to  $400,  and  then  included  in 
their  verdict  7  per  cent  interest  as  a  part 
of  the  damages,  the  amoimt  would  have  been 
a  little  larger  than  the  verdict  Such  a 
finding  would  have  excluded  both  the  $20 
worth  of  rails  and  the  fencing  around  the 
pasture,  as  to  the  destruction  and  value  of 
which  there  was  no  dispute.  But  no  objec- 
tion seems  to  have  been  offered  to  the  evi- 
dence upon  the  subject  of  the  rails.  The 
judge  in  his  charge  did  not  refer  to  the  rails, 
and  no  motion  was  made  to  strike  from  the 
plaintiffs'  petition  the  items  claiming  dam- 
ages upon  that  score.  Furthermore,  even  if 
the  verdict  included  the  rails,  the  testimony 
in  behalf  of  the  plaintiffs  is  perfectly  sus- 
tained upon  the  theory  that  the  rails  were 
cut  subsequently  to  the  death  of  Mrs.  Maples, 
and  therefore  were  the  property  of  the  plain- 
tiffs in  their  own  right  for  the  destruction 
of  which  they  could  recover. 

[7]  (b)  The  seventh  ground  of  the  motion 
for  new  trial  assigns  error  upon  the  follow- 
ing language  of  the  charge  of  the  court: 
"The  next  question  you  will  have  to  decide 
is  whether  or  not  the  railroad  company  ex- 
ercised due  diligence  in  .piling  cross-ties  on 
the  side  of  the  track."  it  was  testified  for 
the  plaintiffs  that  there  were  cross-ties  piled 
along  the  right  of  way  at  the  time  of  the  fire. 
It  was  not  denied  by  the  witness  for  the 
defendant  that  there  had  at  some  time  and 
at  various  times  been  cross-ties  piled  along 
the  right  of  way.  He  did  say  that  they  had 
been  burned  on  a  certain  portion  of  the  right 
of  way  before  the  fire.  It  might  appear  that 
this  statement  of  the  court  whUe  it  was  ob- 
viously harmless,  would  afford  ground  for 
new  trial  if  it  was  not  apparent  that  the 
court  immediately  corrected  the  error  and 
made  it  plain  that  there  was  no  intention 
upon  his  part  to  express  any  opinion  what- 
ever as  to  the  evidence,  or  even  to  intimate 
that  cross-ties  had  been  1^  piled  upon  the 
right  of  way.     From  what  followed  it  is 


plain  that  the  language  onployed  was  a  mere 
lapsus  lingus.  The  court  bad  stated  only 
one  additional  issue,  and  had  uttered  only  a 
few  words,  when,  Us  attention  having  been 
directed  to  the  slip  of  the  tongue,  he  charged 
the  Jury  as  follows:  "My  attention  has  been 
called  to  the  fact  by  Mr.  Davis  that  t  said 
that  the  cross-ties  were  piled  in  the  manner 
alleged.  That  is  the  allegation  that  they 
make.  You  look  to  the  evidence  to  see  in 
reference  to  tliat,  gentlemen  of  the  Jury, 
whether  or  not  the  railroad  company  has  ex- 
ercised ordinary  diligence." 

[8]  (c)  Error  is  assigned  because  the  oonrl 
permitted  a  witness  to  testify  tliat:  ''The  en- 
gine had  been  there  15  or  20  minutes.  I 
never  saw  a  train  set  woods  on  fire."  The 
objection  made  to  this  evidence  was  that  the 
petition  did  not  allege  that  the  fire  oris- 
inated  from  an  engine,  and  therefore  the  de- 
fendant had  no  notice  at  all  that  it  would 
be  claimed  that  the  fire  originated  from  an 
engine.  If  the  objection  had  been  made  that 
this  testimony  was  irrelevant,  because  the 
petition  charged  that  the  fire  was  set  out 
by  the  burning  of  piles  of  cross-ties,  the  evi- 
dence would  still  have  been  admissible  be- 
cause it  is  apparent  from  the  context  of  the 
witness'  testimony  that  liis  statement  In  re> 
gard  to  the  engine  was  elicited  merely  to 
fix  the  time  when  he  saw  the  fire,  and  from 
his  statement  that  he  never  saw  a  train  set 
woods  on  fire  we  are  unable  to  draw  the  con- 
clusion that  his  testimony  t^ded  to  show  an 
effort  on  the  part  of  the  plaintiffs  to  es- 
tablish the  fact  that  the  fire,  in  the  present 
case,  was  caused  by  sparks  or  fire  from  the 
engine.  So  far  as  the  proof  is  concerned, 
the  only  difllculty  which  presents  its^  Is 
in  determining  whether  the  testimony  Is 
suflQcient  to  have  authorized  the  inference 
that  the  fire  and  consequent  damage  were 
caused  by  the  setting  of  fire  to  piles  of  croae- 
ties  by  agents  or  servants  of  the  defendant 
railroad  company.  After  a  careful  review 
of  the  evidence  (and  especially  in  view  of  the 
testimony  in  behalf  of  the  plaintiffs  as  to 
the  statement  of  the  section  foreman  that 
he  was  going  to  bum  piles  or  cross-ties, 
which  these  witnesses  say  were  on  the  right 
of  way),  we  are  of  the  opinion  that  the  Jury 
were  authorized  to  find  that  the  fire  was 
set  out  by  an  employ^  of  the  defendant  In 
the  manner  alleged  in  the  petition. 

Judgment  affirmed. 

POTTLE,  J^  not  presiding 
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GROSS   T.    GROSS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  6,.  1912.     Rehearing  Denied 

March  12,  1912.) 

(Syllabus  hy  the  Court.) 

!•  Appeal  and  Ebbor  (8  574*)— -Record- 
Certificate  OP  Evidence. 

A  vacation  order  of  a  judge  certifies  the 
presentation  to  him  of  bills  of  exception  and  a 
transcript  of  all  the  evidence,  and  certifies  that 
for  identification  the  -  bills  were  numbered  as 
bills  of  exception  by  a  number  to  each,  and 
that  the  certificate  of  evidence  was  marked 
♦"Certificate  of  Evidence,"  and  certifies  that  the 
bills  w«re  signed,  and  that  the  certificate  of 
evidence  was  also  signed  by  the  judge,  and  the 
order  says  that  bills  and  certificates  were  or- 
dered to  be  made  a  part  of  the  record.  The 
bills  refer  to  the  "Certificate  of  Evidence"  as 
part  of  them.  The  "Certificate  of  Evidence" 
is  part  of  the  record,  and  brings  the  evidence 
before  this  court. 

[E)d.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2567-2571.  3641-3644; 
Dec.  Dig.  §  574.»] 

2.  Husband  and  Wife  (|  325»)— Action  by 
Wife— Alienation  of  Husband's  Affec- 
tions. 

A  wife,  though  the  husband  be  living,  has 
the  right  of  action  in  her  sole  name  for  wrong- 
ful alienation  of  her  husband's  affection,  caus- 
ing his  separation  from  her. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §  1119;    Dec.  Dig.  §  325.«] 

8.  Husband  and  Wife  (§§  325,  333*)— Alien- 
ation OF  Husband's  Affection — ^Liabili- 
TT  OP  Father. 

A  father  is  liable  to  his  son's  wife  for 
alienating  the  affection  of  the  son  from  his 
wife,  and  causing  him  to  separate  from  her,  if 
the  father  is  moved  by  malice  towards  the  wife 
and  without  good  faith  and  honest  purpose 
and  good  motive  for  the  welfare  of  his  son.  If 
his  action  is  without  malice,  and  springs  only 
from  what  he  honestly  believes  to  be  necessary 
for  the  welfare  of  his  son,  he  is  not  liable; 
and  the  presumption  i»  that  he  acts  without 
malice  and  with  such  good  mottive  until  the 
contrary  appears,  and  the  buraen  is  on  the 
wife  to  show  malice  and  absence  of  such  good 
motive. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §|  1119,  1124;  Dec.  Dig.  §§ 
825,  333>] 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  Frances  Dent  Gross  against  Ce- 
cil Gross.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

W.  B.  Maxwell,  D.  H.  Hill  Arnold,  and  W. 
B.  R.  Byrne,  for  plaintiff  In  error.  Fred  O. 
Blue,  Arthur  D.  Dayton,  and  W.  E.  Baker, 
for  defendant  In  error. 

BRANNON,  P.  Frances  Dent  Gross  brought 
an  action  of  trespass  on  the  case  in  the  cir- 
cuit court  of  Randolph  county  against  her 
father-in-law,  Cecil  Gross,  charging  him  with 
having  alienated  the  affection  of  her  husband, 
Ivan  Victor  Gross,  and  Inducing  him  to  sep- 
arate from  her,  and  she  recovered  a  verdict 
nnd  judgment  for  $12,500,  and  Cecil  Gross 
comes  to  this  court  for  relief. 

[11  It  is  contended  that  no  bill  of  excep- 


tions brings  the  evidence  before  us  so  that 
we  can  review  the  case.  The  order  of  the 
judge  says  that  the  defendant  presented  15 
bills  of  exception  and  also  a  transcript  of 
all  the  evidence,  and  f6r  their  identification 
numbers  the  bills,  and  states  that  the  trans- 
cript is  marked  "Certificate  of  Evidence," 
and  orders  that  bills  and  said  "Certificate  of 
Evidence"  be  made  part  of  the  record.  This 
certificate  of  evidence,  so  marked,  is  found 
in  the  record,  and  bills  of  exception,  about 
which  as  parts  of  the  record  no  question  can 
be  made,  refer  to  it  as  "Certificate  of  Evi- 
dence." Thus  this  evidence  has  a  distinct 
earmark  of  identification  in  the  order  of  the 
judge  and  in  bills  of  exception,  so  that  there 
can  be  no  diflElculty  in  finding  it.  The  point 
is  technical  and  unsubstantial,  too  much  so 
to  shut  a  suitor  out  of  court  State  v.  Legg, 
59  W.  Va.  315,  53  S.  E.  545,  3  L.  R.  A.  (N. 
S.)  1152;  Hughes  v.  Frum,  41  W.  Va.  445, 
23  S.  B.  604;  Kay  v.  Railroad,  47  W.  Va. 
467.  35  S.  E.  973. 

12]  Does  the  declaration  show  good  cause 
of  action?  As  one  ground  of  demurrer,  it  is 
said  that,  the  declaration  showing  the  plain- 
tiff to  be  a  married  woman,  she  cannot  sue 
in  her  own  name.  Here  we  meet  with  a 
question  somewhat  difficult,. more  so  than  at 
first  it  appeared  to  me.  The  authorities  dif- 
fer somewhat.  By  the  common  law  the  suit 
for  a  tort  to  the  wife  could  not  be  sued  by 
her  alone  by  preponderance  of  authority. 
This  was  on  account  of  unity  of  husband  and 
wife  placing  her  under  disability;  but  we 
have  a  statute  saying  that  "a  married  wo- 
man may  sue  or  be  sued  in  any  court  of  law 
or  chancery."  Is  such  a  demand  as  this 
arising  from  tort,  a  mere  claim  for  unliqui- 
dated damages,  a  property  right,  so  as  to  be 
considered  a  separate  estate  of  the  wife? 
If  so,  there  Is  no  difficulty  in  saying  that 
she  may  sue  to  enforce  it  under  that  statute 
giving  her  full  capacity  to  sue.  I  think,  with 
some  hesitation,  that  It  Is  a  property  right 
as  held  in  Jaynes  v.  J^ynes,  39  Hun  (N.  Y.) 
40.  It  has  been  held  otherwise.  Gibson  v. 
Gibson,  43  Wis.  23,  28  Am.  Rep.  532.  It  is 
true  that  it  does  not  seem  comprehended  by 
sections  1,  2,  and  3  of  chapter  66  of  Code 
1906.  It  is  not  property  acquired  "by  in- 
heritance or  by  gift,  grant,  devise  or  be- 
quest." It  is  a  right  to  demand  money.  It 
must  be  in  favor  of  some  one.  This  tort 
was  to  the  wife's  injury.  She  is  the  mer- 
itorious cause  of  action.  By  the  common 
law  action  for  tort  Injurious  to  the  wife 
must  be  by  husband  and  wife.  The  right 
was  in  the  w^lfe,  but,  owing  to  disability,  she 
could  not  sue  alone.  First  Minor's  Inst.  387. 
It  is  suggested  that  section  13  of  chapter  66 
specifies  three  cases  where  the  married  wo- 
man may  be  sued  alone,  one  being  where 
the  action  concerns  her  separate  property^ 
and  it  is  said  that  this  section  13  limits  the 
right  of  action  under  15,  and  must  be  read 


*For  other  cases  see  sama  topic  and  section  NUMBER  In  Dec  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  indezei 
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with  it;  but  those  two  sections  haye  dififer- 
ent  functions,  one  giving  the  right  of  action 
to  the  wife  to  sue  in  her  own  name,  the  other 
gives  right  to  sue  the  wife  without  joining 
her  husband — two  different  purposes.  I  do 
not  see  how  section  13  has  anything  to  do 
with  a  suit  by  the  wife,  since  it  touches  only 
suits  against  a  married  woman,  and  does  not 
give  action  In  her  favor.  We  think  that  sec- 
tion 15  should  be  given  a  liberal  construction 
to  enable  a  married  woman  to  sue,  and  that 
section  3  should  be  liberally  construed  to 
make  such  a  demand  separate  property.  The 
old  rules  of  the  common  law  laid  down  cen- 
turies gone,  making  the  wife  the  inferior, 
practically  a  slave,  have  become  wholly  dis- 
tasteful to  enlightened  public  sentiment,  and 
from  statute  and  refusal  of  many  courts  to 
follow  them  have  "gone  glimmering  through 
the  dream  of  things  that  were,  the  school 
boy's  tale,  the  wonder  of  an  hour."  The 
rule  saying  that  for  a  tort  against  the  wife 
she  could  not  sue  during  wedlock,  but  could 
do  so  after  its  close,  arose  from  the  old  rule 
stated  by  Blackstone  thus:  "The  inferior 
hath  no  kind  of  property  in  the  company, 
care  or  assistance  of  the  superior,  as  the 
superior  is  held  to  have  In  those  of  the  in- 
ferior, and  therefore  the  Inferior  can  suffer 
no  loss  or  injury."  3  Bl.  142.  The  old  rule 
made  the  two  x>ersons  a  unit,  and  sunk  the 
Individuality  of  the  woman  in  the  individ- 
uality of  the  man.  Her  property  rights  were 
sunk  largely.  Therefore  she  could  not  alone 
sue  to  enforce  her  right.  But  in  our  day, 
when  we  look  at  not  merely  the  letter,  but 
the  purpose,  of  acts  giving  the  wife  separate 
estate,  and  right  to  sue,  and  modern  deci- 
sions, we  conclude  that  old  rules  have  per- 
ished, that  a  wife  is  not  the  legal  Inferior, 
but  the  equal,  of  the  husband.  Reflect  that 
In  sustaining  the  wife's  capacity  to  sue  we 
only  say  that  her  incapacity  to  sue  for  a  tort 
affecting  her  was  only  a  disability  to  sue 
during  wedlock,  and  that  is  removed  by  a 
broad  statute  giving  her  absolute  right  to 
sue.  We  do  not  go  far.  We  do  not  legis- 
late. The  Legislature  has  plainly  legislated 
this  result  by  fair  construction  of  the  letter 
and  spirit  of  its  acts.  There  are  older  cases 
denying  the  right  of  married  woman  to  sue 
for  alienation  of  the  affection  of  her  hus- 
band. Duffles  v.  Duffles,  76  Wis.  374,  45  N. 
W.  522,  8  L.  R.  A.  420,  20  Am.  St.  Rep.  79, 
and  Doe  v.  Roe,  82  Me.  503,  20  Atl.  83,  8  L. 
R.  A.  833,  17  Am.  St.  Rep.  499.  But  in  later 
days  since  the  separate  estate  acts  protecting 
the  property  of  the  wife  many  many  cases 
assert  this  right  of  action  in  the  wife.  Cooley 
on  Torts,  475,  says  that  20  states  concede 
this  right  of  action  to  the  wife  in  her  own 
name.  For  the  proposition  that  such  action 
lies,  I  cite  Tiffany  on  Domestic  Relations,  78 ; 
note  in  94  Am.  Dec.  593;  note  20  Am.  St. 
Rep.  88 ;  Williams  v.  Williams.  20  Colo.  57, 
37  Pac.  614 ;  15  Amer.  &  Eng.  Bncy.  L.  864 ; 
Westlake  v.  Westlake.  34  Ohio  St  621,  32 
Am.  Rep.  897;    Jaynes  v.  Jaynes,  39  Hun 


(N.  Y.)  40 ;  Gemerd  v.  Gernerd,  185  Pa.  233, 
39  Atl.  884,  40  L.  R.  A.  549,  64  Am.  St  Rep. 
646,  and  note.  I  refer  particularly  to  the 
well-considered  case  of  Bennett  v.  Bennett, 
116  N.  Y.  584,  23  N.  E.  553,  6  L.  R.  A.  553. 
It  holds  that  whilst,  before  the  late  statute 
of  New  York  providing  that  "in  an  action  or 
special  proceeding  a  married  woman  appears, 
prosecutes,  or  defends  alone  or  joined  with 
other  parties,  as  if  she  were  single,"  the  ac- 
tion had  to  be  in  the  name  of  the  husband 
and  wife,  yet  that  statute  would  entitle  the 
wife  to  an  action  in  her  own  name  for  the 
alienation  of  the  affection  of  her  husband. 
Our  statute  is  to  the  same  effect  as  the  New 
York  statute.  As  said  above,  if  this  demand 
is  separate  property,  there  can  be  no  ques- 
tion that  the  wife  can  sue  alone;  but,  even 
if  we  cannot  regard  It  as  separate  property* 
then  I  would  say  that  section  15  giving  her 
right  to  sue,  even  If  this  demand  be  not  prop- 
erty, it  Is  an  actionable  right  springing  from 
a  wrong  to  her,  and  she  has  a  right  to  sue. 
That  section  alone  vests  In  her  power  to 
sue,  and  thus  abolishes  former  laws  disable- 
ing  her  to  sue  alone  because  of  the  unity  of 
husband  and  wife.  This  was  so  held  In 
Beach  v.  Brown,  20  Wash.  266,  55  Pac.  46, 
43  Lr.  R,  A.  114,  72  Am.  St  Rep.  98,  and 
Seaver  v.  Adams,  66  N.  H.  142,  19  Atl.  776, 
49  Am.  St  Rep.  597,  and  cases  in  note.  Some 
cases  hold  that  without  an  enabling  statute 
the  wife  may  sue  alone.  Foot  v.  Card,  58 
Conn.  1,  18  Atl.  1027,  6  L.  R.  A.  829,  18  Am. 
St.  Rep.  258 ;  Williams  v.  Williams,  20  Colo. 
57,  37  Pac.  614.  There  is  reason  why  we 
should  not  expect  the  husband  to  unite  In 
a  suit  against  his  father.  And  generally  why 
should  not  a  wife  sue  alone  for  such  a 
wrong?  Should  the  old  unjust  rule  of  the 
common  law  still  prevail,  allowing  a  hus- 
band to  sue  and  pocket  the  proceeds?  It  is 
undoubted  that  a  husband  may  sue  for  the 
seduction  of  liis  wife,  and  there  is  no  reason 
why  the  wife  should  not  have  equal  right 
to  sue  for  seduction  of  her  husband.  The 
ground  of  action  is  the  loss  of  consortion. 
[3]  A  second  ground  presented  to  sustain 
the  demurrer  is  that  the  declaration  should 
state  that  Cecil  Gross  is  father  of  Ivan 
Gross,  and  allege  that  the  defendant's  act 
was  not  actuated  by  parental  solicitude  for 
the  welfare  of  the  son,  and  that  it  is  not 
enough  to  charge  malice,  as  in  the  case  of  a 
stranger,  but  the  declaration  must  also  nega- 
tive good  motive  on  the  part  of  the  father. 
We  do  not  see  that  these  points  are  tenable. 
It  is  enough  to  charge  malice.  This  conten- 
tion is  rested  on  the  law  universally  stated, 
that  a  parent  is  not  liable  for  causing  his 
child  to  separate  from  husband  or  wife,  if 
the  counsel  given  the  child  is  such  as  he  fair- 
ly and  honestly  considered  to  be  called  for 
by  the  life  or  health  or  welfare  of  his  child. 
This  is  a  favor  shown  to  a  parent,  the  law 
realizing  the  Impulse  of  a  father  for  an  un- 
fortunate child.  To  justify  recovery,  the 
plaintiff  carries  the  burden  of  showing  mal- 
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ice  and  of  overcoming  the  presumption  that  •  have  sought  In  this  opinion  to  state  the  law 
he  acted  under  the  Influence  of  natural  affec-  applicable  in  such  a  case,  we  shall  not  In- 
tlon,  and  for  what  he  believed  to  be  for  the  corporate  the  mass  of  instructions,  as  they 
real  good  of  the  child.  He  may  lawfully  do  do  but  reflect  the  law  above  stated.  We 
so,  if  he  honestly  believes  that  the  contin- :  think  the  court  fairly  and  clearly  presented 
nance  of  the  marriage  relation  will  injure  '  the  law  suited  to  the  case,  leaving  it  to  the 
health  or  mind  or  destroy  peace  of  mind,  '  Jury  to  pass  on  the  evidence.  The  court  re- 
even  though  it  turn  out  that  he  acted  on  fused  a  peremptory  instruction  to  the  jury 
mistaken  premises  or  false  information,  and  to  find  for  the  defendant,  and  overruled  a 
that  the  result  of  his  intervention  has  been  motion  for  a  new  trial,  and  overruled  a 
unfortunate.  The  rule  is  more  liberal  to  •  motion  to  rend^r  judgment  for  defendant  non 
the  parent  than  to  a  stranger.  Multer  v.  obstante  veredicto.  Thus  we  are  called  upon 
Knlbbs,  193  Mass.  556,  79  N.  E.  762,  9  L.  R.  to  say  whether  the  verdict  is  warranted  by 
A.  (N.  S.)  322,  9  Ann.  Cas.  958.  "In  every  the  evidence.  Here  we  state  that  this  de- 
suit  of  this  kind  the  prime  Inquiry  is,  From  '  pends  on  a  large  volume  of  oral  evidence, 
what  motive  did  the  father  act?  Was  It !  consisting  of  the  conduct  and  action  of  the 
malicious,  or  was  It  Inspired  by  proper  pa-  \  parties,  letters,  conversation,  a  great  array 
rental  regard  for  the  welfare  and  happiness  of  circumstances,  and  conflicting  oral  evl- 
of  the  child?"  Tucker  v.  Tucker,  74  Miss.  93,  deuce.  A  verdict  in  such  circumstance  l8 
19  South.  955,  32  L.  R.  A.  623.  The  act  must  well  nigh  conclusive.  A  verdict  on  evidence, 
be  shown  to  be  malicious,  "as  all  legal  pre-  not  violating  law,  approved  by  a  Judge,  is 
sumptions,  in  such  cases,  are  that  the  parent  i  virtually  above  the  touch  of  an  appellate 
will  act  only  for  the  best  Interests  of  the  tribunal.  On  this  principle,  spoken  by  so 
child.*'    Reed  v.  Reed,  6  Ind.  App.  317,  33  N.  |  many    precedents,    this    court    acts    in    the 

present  case.  The  Jury  found  the  action  of 
the  father  malicious  and  without  good  mo- 
tive.   We  are  asked  also  to  set  aside  the  ver- 


EL  638,  51  Am.  St.  Rep.  310 ;  Brown  v.  Brown, 
124  N.  O.  19,  32  S.  E.  320,  70  Am.  St  Rep. 
674.  In  an  early  leading  case  on  this  sub- 
ject (Hutcheson  v.  Peck,  5  Johns.  [N.  Y.]  |  diet  for  excessive  damages.  Here,  again,  we 
196),  the  great  Chancellor  Kent  said:  ''If  j  are  confronted  with  that  verdict  The  law 
the  defendant  did  not  stand  in  the  relation  |  gives  a  Jury  In  the  matter  of  amount  of  dam- 


of  father  to  the  plaintiff's  wife,  I  should  not, 
perhaps,  he  inclined  to  interfere  with  the 
verdict  But  the  relationship  gives  rise  to  a 
new  and  peculiar  Interest  ♦•♦  A  fa- 
ther's house  is  always  open  to  his  children, 
and,  whether  they  be  married  or  unmarried, 
it  is  still  to  them  a  refuge  from  want,  and 
a  consolation  in  distress.  Natural  affection 
establishes  and  consecrates  this  asylum,  and, 
according  to  Lord  Coke,  it  is  nature's  provi- 
sion to  assist,  maintain,  and  console  the  child. 
I  should  require,  therefore,  more  proof  to 
sustain  the  action  against  a  father  than 
against  a  stranger.  It  ought  to  appear,  ei- 
ther that  he  detains  the  wife  against  her 
will,  or  that  he  entices  her  away  from  her 
husband  from  Improper  motives.  Bad  or 
unworthy  motives  cannot  be  presumed.    They 


ages  in  tort  cases,  where  the  damages  are  in- 
determinate, measured  by  no  fixed  measure 
or  rule,  almost  unlimited  discretion.  Unless 
we  can  clearly  find  that  bias,  prejudice,  pas- 
sion, or  corruption  animated  a  Jury,  its  es- 
timate must  stand.  It  is  hard  to  fix  such  ah 
imputation.  So,  in  favor  of  the  plaintiff 
stands  that  bulwark,  the  verdict,  sometimes 
the  bulwark  of  Justice,  sometimes  of  error 
and  oppression.  Speaking  only  for  myself, 
I  doubt  whether  the  Jury  accorded  to  the  de- 
fendant the  favor  allowed  him  by  law  as  a 
parent  In  the  distressing  circumstances  sur- 
rounding him.  His  son  had  been  In  a  hospi- 
tal from  a  three  months  period  of  typhoid 
fever.  He  came  from  it  weak  in  body,  weak 
in  mind,  suffering  from  post  typhoid  insani- 
ty.   He  suffered  from  acute  Brlght's  disease. 


ought  to  be  positively  shown,  or  necessarily  and  from  orchitis,  an  ailment  of  the  testicle, 
deduced  from  the  facts  and  circumstances  :  He  had  been  nursed  while  in  the  hospital  by 
detailed.  •  •  •  The  quo  anlmo  ought,  the  plaintiff,  a  young  girl.  A  few  days  after 
then,  in  this  case  to  have  been  made  the  leaving  the  hospital  they  were  married,  wlth- 
test  of  inquiry  and  the  rule  of  decision."  out  knowledge  of  Ivan's  family.  Continuing 
Whilst  such  Is  the  law,  I  think  it  sufficient  to  ailing,  he  went  for  a  few  weeks  rest  to  visit 
charge,  as  the  declaration  in  this  case  does,  a  brother  in  Indiana.  When  he  returned, 
that  the  defendant,  *'contrlving  willfully,  i  he  resumed  work,  clerking  at  his  father's 
knowingly,  wrongfully,  unjustly,  and  mall-  lumber  plant,  but  imable  to  do  the  work, 
dously  intending  to  injure,  prejudice,  and  '  Leaving  his  wife  at  his  father's  home  in 
aggrieve  the  plaintiff'  in  her  enjoyment  of  Randolph  county,  he  went  to  Pennsylvania 
the  companionship,  aid,  society,  comfort  pro- !  to  visit  sisters  of  a  former  wife,  who  kept 
tectlon,  and  happiness  derived  from  her  hus-   his  three  children  by  that  wife,  and  while 


band,  did  the  acts. 
There  are  a  great  many  bills  of  exceptions 


there  was  visited  by  his  father,  and  while 
there  he  wrote  his  wife  that  the  marriage 


and  assignments  of  error.  We  have  con-  j  was  void,  that  she  had  taken  advantage  of 
Biderately  gone  over  them.  We  have  not  him  while  weak  in  body  and  mind,  and  al* 
found  reversible  error  in  evidence  admitted  lured  him  into  marriage,  and  notified  her  of 
or  rejected.  It  is  useless  to  detail  It  Nor  |  cessation  of  marriage  relations.  The  father 
have  we  found  error  In  instructions.    As  we  |  ^as  lu  tdLS  off  Oregon  when  this  letter  was 
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written.  No  doubt  the  Jury  bad  ttie  right  to 
say  that  the  father  assented  to  this  absence, 
or  advised  It  He  knew  of  the  son's  condition. 
Two  physicians,  the  hospital  physician  and 
one  in  Pennsylvania,  as  well  as  other  per- 
sons, had  told  the  father  that  continuance 
of  married  relations  would  either  retard  the 
son's  recovery,  or  permanently  ruin  body  and 
mind.  I  doubt  whether  the  jury  gave  Gross 
the  right  of  a  father.  I  doubt  whether  the 
proof  does  overcome  the  presumption  of  law 
that  a  parent  acts  under  ^ch  conditions 
honestly,  with  good  faith,  moved  by  parental 
love.  I  doubt  whether  the  evidence  comes  up 
to  the  standard  fixed  by  law.  '*The  measure 
of  proof  must  be  exceedingly  high.**  Beisel 
T.  Gerlach,  221  Pa.  232,  70  Atl.  721,  18  L.  R. 
A.  (N.  S.)  616.  Speaking  again  for  myself, 
It  seems  to  me  that  the  damages  found  are 
heavy,  almost  confiscatory.  If  the  defendant 
had  murderously  slain  the  plaintiff,  her  fa- 
ther could  not  have  recovered  beyond  $10,000. 
Under  the  circumstances,  and  there  are  those 
mitigating,  I  would  say  that  the  verdict  is 
heavy.  If  on  the  jury,  I  would  not  have 
found  it ;  but  there  it  is. 
We  are  led  to  aflfirm  the  Judgment 


(70  W.  Va.  232) 

STATE  V.  GBBHART. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  80,  1912.    Rehearing  Denied  March 

12.  1912.) 

(8ynahu$  by  the  Court,) 

1.  Arson  (§  37*)— Crucinal  Pbosscution— 
Sufficiency  of  Evidence. 

A  case  involving  circumstantial  evidence 
discussed,  and  the  evidence  held  to  be  sufficient 
to  warrant  a  verdict  of  guilty. 

[Ed.  Note.— For  otlier  cases,  see  Arson,  Gent 
Dig.  §§  71-73;  Dec  Dig.  |  37.*] 

2.  Cbiminal  Law  (§  11C2*)—  Writ  of  Error 
—Harmless  Error. 

Error  wfaich  works  no  prejudice  to  the 
party  complaining  is  not  cause  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  IMg.  {  3085;    Dec.  Dig.  §  11U2.*] 

8.  Former  Decisions  Followed. 

Insufficiency  of  affidavits  in  support  of  a 
motion  for  a  new  trial  discussed.  Points  of 
syllabi  in  Jacobs  v.  Williams,  67  W.  Va.  377, 
67  S.  E.  1113,  State  v.  Stowers,  66  W.  Va.  198, 
66  S.  E.  323,  and  State  v.  Huffman,  73  S.  E. 
292,  on  this  subject,  approved  and  applied. 
4.  Criminal  Law  (§  783%«)— Trial— Recep- 
tion OF  Evidence- Striking  out  Evi- 
dence. 

If  the  court  is  asked  to  strike  out  certain 
improper  evidence  that  has  gotten  before  the 
jury,  and  does  so,  and  states,  in  the  presence 
of  the  jury,  that  it  is  stricken  out,  specifying 
the  part  stricken  out,  it  is  not  indispensable 
that  he  should  expressly  teU  the  jury  not  to 
consider  it  as  evidence.  This  court  will  pre- 
sume that  the  Jury  understood  that  they  were 
not  to  regard  such  evidence  in  arriving  at  their 
verdict,  and  that  they  did  not. 

[Ed.  Note-— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1879,  1986;  Dec  Dig.  S 
783%.»] 


(Additional  8yUahu9  hy  Bditoriai  Staff.) 

5.  Arson  (|  31*)— Criminal  Prosecutions* 

ADMISSIBILITT  of  BiVIDENCE. 

In  a  prosecution  for  burning  the  building 
occupied  by  defendant's  store  to  defraud  in- 
surance companies,  evidence  that  the  lire  in- 
surance rate  in  defendant's  town  was  higher 
than  in  most  towns  in  the  state  was  admis- 
sible, as  bearing  on  the  defendant's  motive  for 
carrying  a  large  amount  of  insurance. 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent. 
Dig.  SI  6&<68;  Dec.  Dig.  {  31.*] 

6.  Criminal  Law  (§  e70*)— Tin ai^— Recep- 
tion of  Evidenob— Offer  of  Proof. 

In  a  prosecution  for  burning  the  building 
occupied  by  defendant's-  store  to  defraud 
insurance  companies,  the  exclusion  of  evidence 
of  what  defendant  said  at  the  time  the  alarm 
of  fire  was  given,  no  showing  being  made  as  to 
what  the  statement  would  have  been,  was  not 
error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §§  169a-1596;  Dec  Dig.  | 
670.*] 

7.  Criminal  Law  (i  683*)— Admissibiutt  ov 
Evidence. 

In  a  prosecution  for  setting  fire  to  the 
building  occupied  by  defendant's  store,  where 
defendant  claimed  that  the  fire  had  been  start- 
ed by  a  certain  woman,  evidence  in  rebuttal  as 
to  the  value  of  property  which  her  sister  owDed 
in  the  same  block  with  defendant's  building,  and 
the  amount  of  insurance  thereon,  was  admis- 
sible in  relation  to  her  motive  to  set  fire  to 
defendant's  building. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.   Dig.  1}  1615-1617;    Dec  Dig.    f 

683.*] 

8.  Criminal  Law  (§  1169*)— Writ  of  Errob 
—Harmless  Error- Admission  of  Evi- 
dence. 

In  a  prosecution  for  setting  fire  to  the 
bnilding  occupied  by  defendant's  store,  where  a 
son  of  defendant  was  asked,  on  cross-examina- 
tion, if  he  had  not  told  a  certain  boy  in  the 
hearing  of  another  witness  that  his  father's 
store  had  been  broken  into,  and  that  the  thief 
had  packed  np  some  goods  in  sheets,  and  if 
his  sister  did  not  then  come  up  to  him  and  ask 
why  he  had  told  that,  and  If  the  defendant's 
son  did  not  shake  his  head  at  her  and  beckon 
her  across  the  street  and  have  a  whispered 
conversation  with  her,  any  error  in  admission 
of  the  testimony  of  a  witness  to  such  conversa- 
tion was  harmless,  where  the  answers  of  de- 
fendant's son  on  the  cross-examination  amount- 
ed practically  to  admissions  of  the  conversa- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  1169.«] 

9.  Criminal  Law  (§  958^)— New  TRiAir— 
Proceedings  to  Procure— sufficisnot  or 
Affidavits. 

.  In  a  criminal  prosecution,  affidavits  for  a 
new  trial  on  the  ground  of  after-discovered  evi- 
dence that  absent  witnesses  are  not  in  the 
state,  no  affidavits  of  the  absent  witnesses 
themselves  being  produced,  and  no  showing  be- 
ing made  as  to  what  they  would  swear  to, 
and  a  counter  affidavit  being  presented  to  show 
that  the  most  important  one  of  these  witness- 
es was  present  in  the  courthouse  on  several 
days  during  the  trial  of  the  case,  and  was  not 
called  as  a  witness  or  consulted  to  ascertain 
what  she  could  prove,  were  insufficient  to  re- 
quire the  grant  of  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2396-2403;  Dec  Dig.  § 
958.«] 
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Error  tx>  Circuit  Coiirt»  Nicholas  Oymtj. 
Charles  Gebhart  was  convicted  of  arson, 
and  brings  error.    Affirmed. 

John  B.  Morrison,  Linn  &  Byrne,  and  Ed- 
ward A.  Brannon,  for  plalntlfT  In  error.  Wil- 
liam G.  Conley,  Atty.  Gen.,  and  J.  0.  Benson, 
Asst  Atty.  Gen.,  for  the  Stata 

WILLIAMS,  J.  Charles  Gebhart  was  con- 
victed of  arson  In  the  circuit  court  of  Nicholas 
county,  October  29,  1910,  and  sentenced  to 
confinement  in  the  penitentiary  for  an  Inde- 
terminate period  of  time,  ranging  from  one 
to  ten  years.*  On  his  petition,  a  writ  of  error 
was  granted  at  the  Juiie  term,  1911. 

[1]  He  was  charged  with  having  set  fire 
to  the  building  in  which  he  conducted  a  mer- 
cantile business  In  the  town  of  Richwood, 
for  the  purpose  of  Injuring  and  defrauding 
certain  fire  Insurance  companies  that  had  in- 
sured his  stock  of  merchandise  and  house- 
hold furniture  against  loss  by  fire.  The  evi- 
dence Is  voluminous  and  circumstantial  In 
character.  The  building  was  a  frame  struc- 
ture, 28x100  feet,  and  one  story  in  height 
It  rested  on  posts,  and  a  storage  room  was 
formed  underneath  by  weatherboardihg  be- 
ing nailed  to  the  posts  on  which  the  building 
stood.  Small  rooms  were  partitioned  ofT  at 
the  back  end,  and  were  occupied  by  defend- 
ant and  his  family  as  a  dwelling  place,  and 
the  front  part  of  It  was  used  as  a  storeroom. 
The  family  consisted  of  defendant,  his  wife, 
and  four  children;  the  oldest  being  15  and 
the  youngest  4  years  old. 

The  fire  originated  In  the  basement,  and 
was  discovered  about  4  o'clock  on  Monday 
morning,  August  8th.  The  alarm  was  given 
and  the  fire  extinguished  before  the  building 
or  any  of  the  goods  were  consumed,  but  not 
until  It  had  burned  through  the  floor  In  one 
or  two  places,  and  had  very  much  charred 
the  joists  underneath  the  floor. 

On  Sunday,  the  day  before  the  flre,  the 
Baltimore  &  Ohio  Railroad  ran  an  excursion 
train  from  Richwood  to  Clarksburg  and  re- 
turn, and  defendant  and  his  wife  had  plan- 
ned to  go  on  this  excursion.  For  some  rea- 
son, however,  defendant  did  not  go,  but  re- 
mained at  home  with  his  children,  and  Mrs. 
Gebhart  went  In  company  with  Mr.  and  Mrs. 
Andrews,  friends  who  lived  just  across  the 
street  from  the  Gebliarts.  The  train  was 
due  to  return  at  12  o'clock  midnight,  but  did 
not  arrive  until  something  near  1:80  Monday 
morning.  Defendant  and  his  two  daughters, 
Lillle  and  Thelma,  did  not  retire,  but  remain- 
ed up  to  meet  the  folks  returning  from  the 
excursion.  Defendant  had  prepared  a  lunch 
for  them,  and  on  their  arrival  they  all  went 
into  the  Oebhart  dwelling  by  way  of  the 
front  door  of  the  storeroom,  which  was  the 
main  entrance  to  the  dwelling  apartments, 
as  weU  as  to  the  storeroom,  and  partook  of 
the  lunch.  After  this,  Mr.  and  Mrs.  Andrews 
went  to  their  home  across  the  street,  and 
defendant  and  his  family  retired.    Jerome 


Gebhart  did  not  remain  op,  but  went  to  bed 
early  In  the  night  with  his  little  brother,  and 
was  asleep  until  af  t^  the  train  came  in.  De- 
fendant slept  by  himself,  on  a  cot  or  lounge, 
near  the  door  which  opened  oat  and  near  to 
a  little  back  porch,  from  which  a  stairway 
led  down  to  the  basement  door.  About  4 
o'clock  Mrs.  Gebhart  was  awakened  by  the 
presence  of  dense  smoke  in  her  bedroom, 
and  immediately  aroused  the  family,  and 
they  all  came  out  by  way  of  the  front  door  -, 
Jerome  being  the  first  one  to  get  to  the  door 
and  unlock  it.  There  Is  much  testimony  to 
prove  that  defendant  was  dressed  and  had 
his  shoes  on,  while  the  other  members  of  the 
family  were  in  their  nightdresses,  or  had 
something  loosely  thrown  around  them. 

In  order  to  sustain  the  charge  ot  arson, 
two  essential  facts  must  be  proven:  (1) 
That  the  flre  was  of  incendiary  origin ;  and 
(2)  the  Identity  of  the  incendiary.  In  the 
present  case,  it  Is  admitted  that  the  flre  was 
not  an  accident.  Every  material  circum- 
stance in  the  case  points  to  the  fact  that  the 
fire  was  of  incendiary  origin.  Indeed,  the 
theory  of  the  state,  borne  out  by  the  facts 
and  circumstances  testified  to  by  numerous 
witnesses,  is  that  defendant  deliberately 
planned  to  make  It  appear  as  if  some  one 
had  broken  into  the  basement  and  set  fire 
to  the  house  with  the  intention,  not  only  to 
bum  his  store,  but  himself  and  family  as 
well,  and  then  set  fire  to  it  himself.  And  the 
theory  of  the  defense  is  that  the  flre  was 
started  by  one  Sadie  Bennett,  whom  defend- 
ant was  instrumental  in  having  arrested  a 
week,  or  such  time,  before  the  flre  on  the 
charge  of  keeping  a  bawdyhouse.  There  is 
no  evidence  to  connect  Sadie  Bennett  with 
the  crimen  although  suspicion  for  a  while 
rested  on  her,  because  of  defendant's  de<da- 
rations  to  several  persons  before  the  fire  that 
he  feared  she  would  do  him  harm.  She  lived 
in  an  adjoining  building. 

The  evidence  of  defendant's  guilt  is  wholly 
circumstantnd.  No  one  saw  him  set  the  fire. 
But  the  following  facts  are  strongly  support- 
ed by  testimony  of  many  witnesses  for  the 
state,  and  some  of  them  by  witnesses  for  de- 
fendant as  well,  and  from  them  the  jury 
could  very  properly  find  defendant  guilty: 

At  the  time  of  the  fire,  defendant  had  his 
stock  of  goods  insured  to  the  amount  of 
^,000  and  his  hous^old  effects  to  the 
amount  of  $500.  There  was  also  Insurance 
on  the  building,  which  belonged  to  defend- 
ant's brother,  Joel  C^hart,  to  the  amount  of 
$2,000.  About  four  weeks  before  the  fire^ 
defendant  advertised  a  "Special  Clearance 
Sale^*'  and  conducted  this  sale  up  to  the  very 
day  before  the  fire.  Defendant  himself  says 
that  this  sale  was  very  successful,  an'd  that 
his  sales  during  this  time  ranged  from  $200 
to  $300  a  day.  An  Inventory  of  the  stock  of 
goods,  taken  by  the  state  shortly  after  the 
flre,  showed  the  value  of  the  stock,  at  the 
date  of  the  flre,  to  be  much  less  than  the 
amount  of  the  Insurance^ 
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The  basement  extends  the  fall  length  of 
the  building,  and  boxes  were  ricked  up  under 
the  storeroom,  not  under  the  dwelling  rooms, 
and  the  fire  appears  to  have  originated  in 
these  boxes,  but  did  not  entirely  consume  them. 
An  empty  oil  can  or  two  were  found  in  the 
basement,  which  were  shown  to  have  contain- 
ed kerosene  oil,  and  a  couple  of  Hayner's  whis- 
ky bottles,  containing  kerosene  oil,  were  also 
found  in  an  old  cabinet  in  the  basement  De- 
fendant admits  that  he  had  Hayner's  whisky 
bottles,  and  that  some  of  them  may  have  been 
in  the  basement  The  door  to  the  basement 
was  at  the  back  end  of  the  building,  and  was 
kept  locked  with  a  padlock.  Defendant's  son 
Jerome  testifies  that  he  was  in  the  basement, 
preparing  kindling  wood,  on  the  Saturday 
evening  before  the  fire,  and  that  when  he 
came  out  he  locked  the  door.*  There  is  no 
evidence  that  any  one  was  in  the  basement 
after  that  time  until  the  night  of  the  fire. 
After  the  fire,  the  door  to  the  basement  pre- 
sented the  appearance  of  having  been  broken 
open.  The  bow,  or  shackle,  of  the  padlock 
was  twisted,  so  that  the  loose  end  of  it  would 
not  go  in  place  in  the  lock.  Defendant  turn- 
ed the  lock  and  key  over  to  the  fire  marshal, 
who  had  the  lock  opened  and  examined  by 
a  silversmith  in  the  town  of  Richwood.  This 
silversmith  was  a  witness,  and  testified  that 
the  inside  mechanism  of  the  lock  had  not 
been  broken  or  disturbed.  The  lock  itself 
was  also  in  evidence.  The  Jury  must  have 
concluded  from  this  evidence  that  the  base- 
ment was  entered  by  means  of  a  key  to  the 
lock,  and  that  the  shackle  was  afterwards 
twisted,  to  create  the  impression  that  the 
cellar  had  been  broken  into. 

The  rope  connecting  with  the  bell  on  the 
hosehouse  was  cut  olDf  so  high  up  from  the 
floor  that  a  man  of  ordinary  height,  stand- 
ing on  the  floor,  could  not  reach  it  The  fire 
plug  wrenches,  which  were  in  a  box  on  the 
hose  cart  in  the  hosehouse,  could  not  be 
found  at  the  time  of  the  fire,  and  were  found 
a  short  time  afterwards  hiddeif  on  the  out- 
side of  the  hosehouse  underneath  a  hole  in 
the  wall,  where  they  had  apparently  been 
dropped  through  from  the  inside.  There  was 
an  empty  box  in  the  hosehouse,  about  two 
or  three  feet  high,  which  could  have  been 
used  by  some  one  to  stand  on,  in  order  to 
reach  the  point  where  the  rope  was  cut 
This  box  was,  in  fact,  used  by  the  man  who 
rang  the  bell  to  give  the  alarm  of  fire.  From 
the  following  facts  and  circumstances,  and 
other  evidence  in  the  case,  the  Jury  were 
Justified  in  believing  that  defendant  himself 
cut  the  bell  rope.  One  John  Milam  had  been 
arrested  for  disorderly  conduct  on  Sunday, 
and  placed  in  the  lockup.  The  lockup  stood 
Just  back  of  the  hosehouse.  Milam  was  anx- 
iously looking  for  the  sergeant  to  release 
him  from  prison  that  night  He  was  examin- 
ed as  a  witness,  and  testified  that  late  in  the 
night,  about  11  or  12  o'clock,  he  heard  some 
one  in  the  hosehouse,  and  heard  something 
drop  that  sounded  like  a  piece  of  iron,  and 


that  he  thought  it  was  the  officer  coming  to 
release  him.  But  when  he,  a  little  later, 
heard  footsteps  which  indicated  that  the  per- 
son who  had  been  in  the  hosehouse  was  going 
away  without  releasing  him  he  shook  the 
door  of  the  lockup  and  holloed  to  be  let  out 
of  that  place.  A  few  moments  after  that  de- 
fendant informed  the  sergeant,  standing  on 
the  street  corner,  that  some  one  was  trying 
to  break  out  of  the  lockup.  Defendant  ad- 
mits giving  this  information;  but  he  denies 
that  he  was  in  the  hosehouse,  and  says  that 
he  heard  the  noise  in  the  lockup  as  he  was 
passing  by,  going  from  the  central  telephone 
station  to  his  house;  that  he  had  gone  to 
the  telephone  station  to  see  his  two  daugh- 
ters, liillle  and  Thelma,  who  were  there  with 
Miss  Clara  Wentzell.  This  evidence  places 
the  defendant  at  or  near  to  the  hosehouse 
at  a  late  hour  on  the  night  of  the  fire,  and 
proves  that  he  had  an  opportunity  to  cut 
the  bell  cord. 

The  town  is  lighted  by  electricity,  and 
some  of  the  lights  are  turned  out  at  mid- 
night Clara  Wentzell  testifies  that  she  and 
defendant's  daughter  Thelma  went  to  the 
store  just  after  the  lights  went  off  to  inform 
him  that  LiUie,  his  other  daughter,  intended 
to  stay  at  the  telephone  station  until  the 
train  came  in,  and  that  defendant  hims^ 
came  to  the  store  door.  This  fact  is  not  de- 
nied, and  it  proves  that  defendant  was  in 
his  store  alone,  after  midnight,  and  before 
the  train  arrived.  He  therefore  had  opportu- 
nity to  rick  the  boxes  in  the  basement,  and  to 
pour  the  oil  at  the  front  door,  both  on  the  In- 
side and  outside.  Defendant's  son  Jerome, 
it  will  be  remembered,  had  retired  early  in 
the  night  with  his  little  brother,  and  was 
then  asleep  in  his  room  at  the  back  part  of 
the  building.  He  says  he  did  not  wake  up 
until  "Just  a  few  minutes"  before  the  train 
came.  He  also  says  that  some  time  in  the 
night,  after  he  had  gone  to  bed,  he  heard  a 
noise  in  the  cellar,  and  a  little  later  heard 
some  one  at  the  back  of  the  house,  hammer- 
ing on  something.  He  does  not  testify  that 
he  then  knew  where  his  father  was,  and  the 
Jury  may  have  believed  that  it  was  his  father 
whom  he  heard,  and  that  he  was  then  ricking 
the  boxes  in  the  cellar,  and  twisting  the  shack- 
le of  the  padlock,  to  create  the  impression 
thiat  the  cellar  door  had  been  broken  open. 

Some  excelsior,  which  smelled  strongly  of 
kerosene,  was  found  on  the  back  steps,  and 
kerosene  was  also  found  on  the  floor  at  the 
front  entrance  to  the  store,  both  on  the  in- 
side and  outside  of  the  door.  But  it  is  prov- 
en that  the  floor  on  the  inside  slopes  towards 
the  door,  and  that  liquid  poured  on  the  floor 
of  the  recess  to  the  front  door,  on  the  out- 
side, would  not  run  through  to  the  inside. 
This  proves  that  the  oil  on  the  inside  must 
have  been  put  there  by  some  one  from  the 
inside  of  the  storeroom,  and  the  Jury  may 
well  have  believed  that  person  was  defend- 
ant   When  defendant's  wife  and  her  f riend? 
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returned  from  Glarksburg,  and  the  company, 
including  defendant,  were  going  in  at  the 
front  door  of  the  store  Mrs.  Gebhart  remark- 
ed that  she  smelled  oiL  Defendant  did  not 
investigate  to  ascertain  where  the  odor  origi- 
nated, nor  did  he  express  surprise,  notwith- 
standing he  had  previously  expressed  fear 
of  Sadie  Bennett,  but  replied  immediately, 
and  said  that  he  had  spilled  some  milk  on 
the  stove,  and  In  order  to  kill  the  smell  he 
had  burned  some  sugar.  The  explanation, 
so  readily  forthcoming  from  defendant,  adds 
much  to  the  significance  of  the  fact  that 
oil  was  found  at  the  door.  The  jury  may 
have  concluded  that  defendant  put  the  oil  on 
the  floor,  and  that  he  burned  the  sugar,  not, 
however,  to  kill  the  smell  of  milk,  but  to  kill 
the  smell  of  the  oil.  From  this,  and  other 
facts  and  circumstances  in  the  case,  the  jury 
must  have  thought  the  defendant  had  manu- 
factured evidence,  by  creating  certain  ap- 
pearances, for  the  purpose  of  inducing  the  be- 
lie!^ in  the  minds  of  others  that  some  person 
had  planned  to  bum,  not  only  his  store,  but 
himself  and  family  also,  and  had  arranged  to 
cut  off  their  escape,  both  at  the  front  and  the 
back  entrance  to  the  building,  by  the  use  of 
oil  at  those  places.  Defendant  stated  to  the 
sergeant  on  the  street  the  night  of  the  flre 
that  he  was  afraid  that  Sadie  Bennett  meant 
to  do  him  harm.  He  made  a  similar  state- 
ment to  Mr.  Csluridge  in  the  afternoon  of  the 
same  day.  But  does  .it  not  seem  passing 
strange  that,  when  his  wife  said  she  smelled 
oil,  when  they  were  entering  the  store  door, 
he  did  not  make  investigation?  No  doubt,  if 
he  had  done  so,  the  oil  would  have  been  found, 
as  it  was  found  to  be  there  after  the  fire 
was  extinguished.  One  witness  who  was 
present  at  the  fire  testified  that  he  struck  a 
match  at  the  front  door  to  look  for  some- 
thing, and  dropped  it  while  it  was  yet  ablaze, 
and  that  there  was  so  much  oil  that  it  ignited 
and  flamed  up. 

It  was  proven  that  defendant  used  electric 
lights  in  his  building ;  that  he  also  had  two 
large  brass  lamps  suspended  from  the  ceil- 
ing of  the  storeroom,  to  be  used  in  case  the 
electric  light  failed;  that  he  had  one  small 
lamp  for  use  in  the  dwelling  rooms,  in  case 
of  necessity.  Notwithstanding  defendant  had 
little  use  for  kerosene  oil,  especially  in  the 
summer  lime,  it  was  proven  by  a  number  of 
witnesses  that  about  a  month  before  the  flre 
he  purchased  two  flve-gallon  cans  of  oil  from 
two  different  dealers  in  Richwood.  But  he 
denies  this,  as  he  does  also  the  testimony  of 
all  the  other  witnesses  for  the  state  who  tes- 
tify in  relation  to  any  fact  or  circumstance 
that  points  to  his  guilt. 

Certain  it  Is  that  the  flre  was  of  incen- 
diary origin,  and  it  Is  almost  as  certain,  too, 
that,  to  insure  the  destruction  of  the  build- 
ing, if  not  of  a  large  portion  of  the  town  as 
well,  the  bell  cord  was  cut  and  the  flre  plug 
wrenches  were  hidden.  It  was  undoubtedly 
a  deep-laid  scheme.  But  "the  best-laid 
schemes  *q  mice  an'  men  gang  aft  agley. 


If 


So  it  turned  out  In  this  case;  for  the  dry 
goods  box  in  the  hosehouse  made  it  possible 
to  ring  the  bell  without  much  delay,  and  the 
fact  that  some  members  of  the  flre  company 
had  wrenches  at  their  homes,  and  took  them 
with  them  when  the  alarm  was  sounded, 
caused  no  delay  in  turning  on  the  water. 
The  building  and  its  contents  were  saved. 

In  view  of  these  facts  that  Jerome  and  the 
baby  were  sleeping  in  the  building,  that  the 
town  was  lighted  with  electricity,  that  a 
number  of  people  were  on  the  street  that 
nigljit,  passing  back  and  forth,  waiting  for 
the  return  of  the  excursion  train,  that  de- 
fendant's store  was  on  one  of  the  principal 
streets  of  the  town,  that  defendant  himself 
passed  by  his  store  several  times  late  that 
night,  and  was  in  it  at  a  very  late  hour, 
after  some  of  the  lights  had  been  turned  off, 
that  defendant  had  the  opportunity  to  do  all 
these  things  which  point  so  unmistakably  to 
incendiarism,  the  Jury  evidently  concluded 
that  it  was  hardly  possible  for  Sadie  Ben- 
nett, or  any  other  person  without  the  guilty 
knowledge  of  defendant,  to  have  committed 
the  crime.  In  view  of  so  strong  a  chain  of 
connected  circumstances,  tending  to  connect 
defendant  with  the  crime,  and  at  the  same 
time  tending  to  exclude  the  hypothesis  that 
another  person  could  have  committed  it,  the 
jury  must  have  believed,  without  any  reason- 
able doubt,  that  defendant  was  guilty.  It  is 
the  case  of  a  man's  falling  into  the  pit  which 
he  has  digged  for  another. 

Counsel  for  defendant  Insist  that  it  is  un- 
natural, unreasonable,  and  therefore  unbe- 
lievable, that  defendant  would  have  set  fire 
to  the  building,  and  thus  have  risked  his  own 
life  and  the  lives  of  his^  entire  family.  This 
is  plausible,  and  strong  argument,  when  wa 
consider  that  no  reason  existed  for  defend- 
ant's wishing  to  destroy  his  family.  But  the 
jury  may  have  b^ieved,  as  they  evidently 
had  the  right  to  do,  that  defendant  was 
awake,  and  was  only  feigning  sleep;  that  he 
would  have  given  the  alarm  himself,  if  nec- 
essary, in  order  to  rescue  the  family  from 
the  building,  but  that  he  thought  he  would 
be  less  likely  to  be  suspected  if  some  one  else 
should  give  the  alarm.  The  flre  originated 
under  the  storeroom,  not  under  the  dwelling. 
The  back  door  and  windows  in  the  sides  of 
the  building  furnished  means  of  escape,  if 
necessary.  He  slept  on  a  lounge  near  to  the 
back  entrance,  by  himself,  and  after  the 
alarm  of  flre  was  given  he  appeared  on  the 
street  dressed,  according  to  some  of  the 
state's  witnesses,  while  other  members  of 
the  family  were  in  their  nightclothes.  The 
state  does  not  claim  that  any  other  member 
of  the  family  knew  of  the  scheme;  nor  does 
the  evidence  indicate  that  they  did.  Their 
conduct  seems  to  be  both  natural  and  reason- 
able, in  view  of  so  etciting  a  time  as  to 
awake  and  flnd  the  house  in  which  one  Is 
sleeping  on  fire.  They  were  all  very  much 
excited.  Jerome  was  the  flrst  to  open  the 
store  door  and  run  out  Into  the  street    He 


988 


78  80UTHEASTBBN  BBPOBTBB 


(W.Va. 


was  In  his  nigbtdrees,  but  ran  towards  tbe 
bosebonse,  bolloing,  "FlreP  A  witness  for 
tbe  state  testifies  tbat  be  beard  bis  fiitber 
call  to  bim  to  come  back  and  put  on  bis 
clotbes,  saying  tbat  be  bad  plenty  of  time. 
Defendant  denies  *tbis;  but  tbe  jury  Judged 
between  tbe  witnesses.  If  it  be  true,  it  tends 
to  prove  tbat  defendant  was  not  anxious  to 
baye  tbe  fire  extinguisbed.  Jerome  was  tbe 
first  to  reacb  tbe  bosebouse,  and  be  says  tbe 
bell  rope  bad  been  cut  off,  and  be  could  not 
reacb  it  Anotber  man,  dressed  and  sitting  on 
tbe  porcb  of  a  botel  nearby,  arrived  at  tbe 
bosebouse  a  moment  later,  and  be  got  on  a 
box  and  rang  tbe  bell,  and  Jerome  started, 
wltb  tbe  bose  cart,  for  tbe  fire,  and  otbers 
wbo  bad  tben  gatbered  on  tbe  scene  came  to 
>biB  assistance. 

Tbere  is  anotber  circumstance  wbicb  tbe 
jury  must  bave  believed  was  manufactured 
for  defendant's  purpose.  It  is  tbis:  D^end- 
ant  testified  tbat  after  tbe  fire,  and  before 
tbe  inventory  of  tbe  stock  of  goods  was  tak- 
en, bis  store  was  broken  into  from  tbe  back 
door,  and  tbat  some  of  tbe  goods  were  stolen. 
Tbis  evidence  was  for  tbe  purpose  of  proving 
tbat  be  bad  more  goods  in  tbe  store  at  the 
time  of  tbe  fire  tban  were  sbown  by  tbe  in- 
ventory. In  rebuttal  of  tbis  testimony,  tbe 
state  proved  tbat  tbe  marks  on  tbe  door  and 
tbe  door  facing  were  made  witb  a  cbisel,  or 
some  similar  instrument;  tbat  tbe  impres- 
sions in  tbe  wood  sbowed  tbat  tbe  door 
could  not  bave  been  pried  open  in  tbe  man- 
ner indicate  by  tbe  marks,  because  tbey  bad 
been  made  by  prying  tbe  door  sbut,  ratber 
tban  open.  Pieces  of  wood,  bearing  tbe  im- 
pressions, were  sawed  out,  and  were  exbibit- 
ed  to  tbe  jury  at  tbe  trial.  An  old  cbisel 
was  also  found  in  a  basket  on  tbe  inside  of 
tbe  door  sbortly  after  tbe  alleged  breaking, 
wblcb  fitted  into  tbe  marks  on  tbe  pieces  of 
wood.  True  defendant  and  every  member  of 
bis  family  wbo  testified  on  tbe  subject  dis- 
claimed tbe  cbisel,  and  denied  baving  any 
knowledge  of  it 

Tbere  are  many  otber  little  facts  and  cir- 
cumstances wbicb  point  to  defendant's  guilt; 
but  it  is  unnecessary  to  detail  tbem  furtber, 
nor  would  we  bave  discussed  the  evidence  to 
tbe  extent  wbicb  we  bave  already  done,  ex- 
cept for  its  peculiar  cbaracter,  so  apparent- 
ly manufactured  by  tbe  defendant  for  tbe 
purpose  of  diverting  suspicion  from  bimself, 
and  yet  so  conclusively  proving  bis  own 
guilt  Tbe  trial  of  tbe  case  occupied  nearly 
two  weeks.  There  was  an  array  of  able 
counsel  on  both  sides,  and  tbe  case  is  brief- 
ed, elaborately  and  well,  in  tbis  court  on 
both  sides.  It  was  tried  by  a  careful  and 
able  circuit  judge,  and  be  again  reviewed 
tbe  evidence  and  bis  rulings  after  the  evi- 
dence bad  been  transcribed,  it  passing  on  a 
motion  to  set  aside* tbe  verdict  It  is  our 
opinion,  as  it  was  bis,  tbat  tbe  verdict  is 
supported  by  tbe  evidence. 

[6]  It  Is  insisted  that  the  court  erred  in 
admitting  t^timony  concerning  tbe  rate  of 


fire  insurance  prevailing  In  Ricbwood,  wblcb 
seems  to  be  higher  tban  in  most  otber  towns 
in  tbe  state,  because  of  tbe  greater  hazard 
on  accoimt  of  the  cbaracter  of  tbe  buildings 
in  Richwood.  Such  evidence  was  admissible, 
as  bearing  upon  tbe  question  of  defendant's 
motive  for  carrying  so  large  an  amount  of 
insurance.  Whether  defendant  was  paying 
a  high  rate  of  premium  for  legitimate  pro- 
tection, or  for  the  purpose  of  injuring  tbe 
Insurer  by.  burning  bis  property,  were  ques- 
tions to  be  considered  by  the  jury.  He 
would  more  likely  be  willing  to  pay  a  bigb 
rate  if  bis  purpose  was  to  defraud. 

[4]  Fire  Marshal  Ellison,  a  witness  for  tbe 
state,  was  asked  to  state  what  bis  duties  as 
fire  marshal  were,  and  replied  as  follows: 
"Well,  tbe  duties  of  tbe  state  fire  marshal  are 
rather  numerous.  My  duty  as  fire  marshal  is 
to  keep  a  record  of  all  the  fires  tbat  occur  In 
the  state  of  West  Virginia,  as  reported  to  me 
by  justices  of  tbe  peace  and  chiefii  of  fire  de- 
partments and  mayors  of  towns,  to  establish, 
if  possible,  the  causes  of  these  fires  and  ori- 
gin of  the  fire&  Also  my  duty  to  take  19 
properties  where  tbere  is  reports  made  on 
them  of  any  hazards  there,  and  endeavor  to 
remove  these  hazards,  and  in  that  way  keep 
down  fire  waste;  and  in  connection  with  fires 
of  unknown  origin,  if  it  develops  in  any  cir- 
cumstances that  it  is  of  incendiary  origin,  it 
is  the  duty  of  tbe  fire  marshal  to  take  a 
note  of  that  fire  and  establish  wbo  tbe  guilty 
party  is,  and  if  they  decide  that  tbere  is  evi- 
dence enough  to  warrant  it  it  becomes  tbeir 
duty  to  go  further  and  cause  that  party  to 
be  arrested,  and  follow  the  case  tben  on 
through  the  courts.  (Defendant,  by  counsel, 
objects  to  the  foregoing  answer  and  moves 
to  exclude  same.)  Statement  by  the  Court: 
I  will  strike  out  from  tbat  testimony  tbat 
part  of  it  in  which  he  states  his  duty  as  to 
investigating  and  determlnng  whether  tbe 
evidence  is  suflldent  to  warrant  prosecution, 
and  follow  it  up.  (To  which  ruling  of  tbe 
court  in  not  sustaining  all  of  said  objection 
the  defendant  excepted.)" 

It  is  insisted  by  counsel  for  defendant  that 
this  evidence  was  highly  prejudicial,  as  con- 
stituting, in  effect,  an  expression  of  opinion 
by  the  fire  marshal  that  defendant  was  guil- 
ty; that  simply  striking  it  out  was  not  suf- 
ficient to  disabuse  the  minds  of  the  jurors 
of  the  impressions  which  it  bad  created. 
They  say  the  court  should  have  gone  furtber, 
and  bave  expressly  told  the  jurors  not  to 
consider  it  as  evidence  in  the  case.  But  bow 
could  tbe  jury  have  understood  the  court's 
language  otherwise  than  to  mean  that  it  was 
not  to  be  regarded  by  them  as  evidence?  It 
does  not  seem  to  us  that  it  could  bave  bad 
any  other  meaning  to  the  jury.  Juries  must 
be  given  credit  for  a  reasonable  degree  of  In- 
telligence, and  certainly  a  reasonably  intelli- 
gent man  could  not  have  misunderstood  tbe 
court  It  is  not  necessary  to  decide,  and  we 
do  not  decide,  that  the  evidence  was,  in  fact, 
prejudiclaL    But,  assuming  tbat  It  wa^,  we 
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aie  clearly  of  opinion  that  ttie  Jury  faUy  vn- 
derstood  that  they  were  not  to  consider  it. 
We  admit  that  it  is  the  usual  practice  for 
the  trial  courts,  when  striking  out  improper 
evidence  that  has  gotten  before  the  Jury,  to 
tell  them  that  the  part  stricken  out  is  not  to 
be  considered  as  evidence.  But  must  we  be 
so  technical  as  to  say  that  the  omission  to  do 
BO  constitutes  reversible  error?  One  or  two 
of  the  courts  of  this  country  have  apparent- 
ly gone  so  far  as  to  so  hold.  We  do  not  think 
that  the  administration  of  Justice  is  promot- 
ed by  so  technical  a  requirement,  and  we  de- 
cline to  establish  such  a  rule  in  this  state. 
We  are  not  disposed  to  incumber  the  trial  of 
causes  with  any  more  purely  technical  rules 
than  are  essential  in  enabling  courts  and  Ju- 
ries to  arrive  at  Just  results.  Such  a  rule  as 
we  are  asked  to  declare  could  not  promote 
the  ends  of  Justice.  It  would  not  only  be  a 
useless  refinement,  but  an  insult  to  the  Intel- 
ligence of  the  citizenship  that  supplies  our 
Jurors.  The  Judge's  statement  that  he  struck 
out  the  evidence  was  intended  as  much  for 
the  Jury  as  it  was  for  counsel,  and  we  mean 
no  reflection  on  counsel  when  we  say  that 
both  must  have  had  equal  understanding  of 
its  meaning.  The  court  could  have  said 
nothing  to  remove  it  from  the  memories  of 
the  Jurors. 

[61  The  court  sustained  the  state's  objec- 
tion to  a  statement  which  Jerome  Gebhart 
was  about  to  make  concerning  what  his  fa- 
ther said  at  the  time  his  mother  gave  the 
alarm  of  fire,  and  this  is  assigned  as  error. 
It  may  have  been  admissible,  as  constituting 
a  part  of  the  res  gestae.  But  it  does  not  ap- 
pear what  the  statement  would  have  been, 
and  we  cannot  see  that  it  was  important 
Under  the  rule  so  well  established  by  former 
decisions,  we  cannot  say  this  was  error. 
State  V.  Clifford,  69  W.  Va.  1,  02  S.  B.  081; 
Walker  v.  Strosnider,  (H  W.  Va.  39,  tH  S.  B. 
1087. 

[7]  It  v^s  not  error  to  admit  the  testi- 
mony of  Edith  Bacon,  a  sister  of  Sadie  Ben- 
nett, in  rebuttal,  as  to  the  value  of  certain 
property,  and  the  amount  of  insurance  there- 
on, which  she  owned,  situated  in  the  same 
block  with  defendant's  store  and  the  prop- 
erty occupied  by  Sadie  Bennett  It  was 
proper  evidence  to  be  considered  by  the  Jury 
in  relation  to  any  motive  Sadie  Bennett 
might  have  had  to  set  fire  to  defendant's 
store.  Defendant  had  offered  evidence  tend- 
ing to  prove  malice  on  the  part  of  Sadie  Ben- 
nett toward  him,  and  consequently  a  motive 
to  do  him  injury.  The  testimony  of  Bdith 
Bacon  tends  to  prove  that  Sadie  Bennett 
must  have  known  that  setting  fire  to  defend- 
ant's property  would  have  ^idangered  her 
sister's  property. 

[f]  For  the  purpose  of  laying  a  foundation 
to  Impeach  the  testimony  of  Jerome  Gebhart 
he  and  Thelma  were  both  asked,  on  cross-ex- 
amination, if  Jerome  had  not  told  a  certain 
Haley  boy,  on  the  street  fixing  the  time  and 
place,  in  the  hen  ring  of  Gordon  Umbarger, 


that  his  father's  store  had  been  broken  Into 
a  tew  nights  before  that  time,  and  that  the 
thief  had  packed  up  some  goods  in  sheets, 
but  that  he  supposed  he  was  frightjened  away 
before  he  had  time  to  take  them,  and  if 
Thelma  did  not  then  come  up  to  Jerome  and 
ask  him  why  he  had  told  the  Haley  boy  that 
their  father's  store  had  been  broken  into, 
and  if  Jerome  did  not  shake  his  head  at  her 
and  beckon  her  across  the  street  and  then 
have  a '  whispered  conversation  with  her. 
Jerome's  answers  amount  practically  to  ad- 
missions of  the  conversation  as  comprehend- 
ed in  the  question.  Thelma  did  not  admit  or 
deny  it,  but  claimed  to  have  no  recollection 
concerning  it  Umbarger  was  then  put  on 
the  witness  stand  in  rebuttal,  and  permitted, 
over  objection  of  defendant,  to  prove  the 
conversation  and  conduct  of  the  two  children 
on  that  occasion.  In  their  testimony  in  chief, 
the  children  had  not  been  examined  concern- 
ing the  attempted  robbery.  But  defendant 
himself  had  previously  testified  that  his 
store  had  been  broken  Into,  and  that  he  had 
missed  some  goods,  and  that  some  were  piled 
up  in  sheets  and  left  in  the  store.  The  rob- 
bery occurred,  if  at  all,  after  the  fire,  and 
before  defendant's  arrest  and  the  purpose  of 
defendant's  testimony  concerning  it  was  to 
prove  that  defendant  had  more  goods  in  the 
store  at  the  time  of  the  fire  than  were  shown 
by  the  state's  inventory.  The  state  submit- 
ted evidence  tending  to  prove  that  defend- 
ant's statement  was  not  true;  that  it  was  a 
manufactured  story  for  the  occasion.  Such 
evidence  was  proper,  as  bearing  upon  the 
question  of  motive  for  burning  the  store. 
The  truth  or  falsity  of  the  story  was  proper- 
ly an  issue  before  the  Jury;  it  was  not  a 
purely  collateral  matter.  But  the  question 
presented  to  us  Is,  Was  it  permissible  to  im- 
peach the  children  In  that  manner?  It  is 
strenuously  urged  by  defendant's  counsel 
that  it  constitutes  cause  for  reversal;  that 
it  is  prejudicial  to  defendant  It  has  given 
us  more  concern  than  any  other  point  as- 
signed as  error  in  the  case.  Speaking  for 
myself  alone,  I  am  clearly  of  the  opinion 
that  if  Jerome  had  expressly  denied  what 
the  question  assumes  to  have  taken  place  be- 
tween him  and  his  sister  and  the  Haley  boy, 
it  would  have  been  proper  to  admit  the  tes- 
timony of  Umbarger  to  prove  it  i^ot.  as  evi- 
dence of  the  breaking,  because  as  to  that 
fact  it  would  be  hearsay,  but  it  was  proper 
as  tending  to  show  the  interest  and  bias  of 
Jerome  as  a  witness.  It  tended  to  show  that 
he  was  biased  in  favor  of  his  father  to  such 
extent  as  to  engage,  either  in  the  manufac- 
ture of  evidence,  or  the  concealment  of  the 
truth.  Otherwise  why  should  he  call  his  sis- 
ter to  one  side  and  hare  a  private  conversa- 
tion with  her,  after  she  had  expressed  sur- 
prise at  the  story  of  the  burglary?  It  was 
likely  the  first  time  she  had  heard  of  it  and 
Jerome  may  have  oalled  her  to  one  side  to 
tell  ber  what  to  say;  in  other  words,  to 
bribe  her,  so  that  when  they  should  be  ex- 
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amined  there  would  be  no  conflict  in  their 
stories.  In  weighing  the  testimony  of  Je- 
rome, I  think  his  conversation  and  conduct 
on  that  occasion  were  proper  to  be  consider- 
ed b^  the  Jury.  It  Is  analogous  to,  Indeed  al- 
most Identical  with,  the  case  of  a  witness 
who  has  attempted  to  bribe  another  witness 
to  testify  falsely  in  a  case.  There  can  be  no 
doubt  of  the  cross-examiner's  right  to  ask  a 
witness,  for  the  purpose  of  showing  his  bias, 
If  he  did  not  offer  to  bribe  a  certain  other 
witness  in  the  case,  fixing  the  time  and  place, 
and,  if  he  should  deny  It,  to  prove  that  he 
did  In  fact  attempt  to  bribe  such  witness. 
From  the  conduct  of  Jerome  on  that  occa- 
sion, the  jury  could  well  have  Inferred  that 
he  was  helping  his  father  to  manufacture 
evidence  to  prove  that  the  store  had  been 
robbed,  and  that  his  little  sister  was  Igno- 
rant of  it,  and  that  he  called  her  to  one  side 
for  the  purpose  of  explaining  It  to  her.  But 
It  is  not  necessary  for  us  to  decide  whether 
It  was  proper  or  Improper  to  admit  the  testi- 
mony of  Umbarger,  for  the  reason  that  we 
unanimously  agree  that,  Inasmuch  as  Je- 
rome Gebhart  practically  admitted  what  Um- 
barger was  permitted  to  testify  to,  defend- 
ant was  not  prejudiced,  and  the  error,  if 
such  it  be,  is  no  ground  for  reversal. 

[2]  Defendant  offered  evidence  tending  to 
prove  that  at  the  time  of  the  fire  some  trunks 
and  goods  were  carried  Into  the  street,  and 
were  left  unguarded.  This  evidence  was  for 
the  same  purpose  as  the  evidence  of  the  bur- 
glary after  ^he  fire,  and  was  therefore  ad- 
missible. Defendant's  own  witness,  R.  L. 
Marshal,  testified  that  the  goods  were  not 
guarded,  and  was  asked,  on  cross-examina- 
tion, if  he  knew  the  trunlu  and  goods  were 
not  guarded,  and  replied  as  follows:  "I  don't 
believe  they  were ;  and  it  was  the  talk  there 
of  a  great  many  people."  Defendant's  mo- 
tion to  strike  this  answer  out  was  overruled, 
and  this  is  one  of  the  errors  assigned.  But, 
notwithstanding  the  answer  is  hearsay,  and 
therefore  inadmissible  evidence,  still  it  was 
favorable  to  defendant;  for  it  tends  to  es- 
tablish the  very  fact  that  defendant  sought 
to  prove  by  the  witness  in  chief.  This  court 
will  not  reverse  the  lower  court  for  error 
committed  on  the  trial,  when  it  can  be  clear- 
ly seen  that  the  error  did  not  prejudice  the 
party  complaining. 

A  number  of  assignments  of  error  relate  to 
the  refusal  to  give  certain  instructions  on 
behalf  of  defendant,  and  to  the  giving  of  cer- 
tain other  instructions  on  behalf  of  the  state. 
These  instructions  involve  well-settled  prin- 
ciples of  law.  Some  of  the  state's  instruc- 
tions are  verbatim  copies  of  instructions  re- 
cently reviewed  and  sustained  by  this  court 
in  State  v.  Huffman,  7S  S.  E.  292.  It  is 
hardly  necessary  to  again  review  them  In 
this  opinion. 

We  thin]^  that  a  nnmber  of  defendant's 
instructions  which  were  refused  correctly 
state  the  law,  and  are  applicable  to  the  case, 


and  might  properly  have  been  given.  But 
the  Jury  were  fully  and  fairly  Instructed  in 
regard  to  the  questions  embraced  In  them 
by  others  which  were  given.  Indeed,  the 
reason  assigned  by  the  court  for  refusing 
them  was  that  they  were  repetitions  of  other 
instructions — a  reason  which  our  investiga- 
tion has  led  us  to  believe  was  a  good  one. 
Defendant  offered  27  in  number,  and  the 
state  23,  and  the  court  refused  defendant's 
Nos.  5,  11,  12,  14,  16,  18,  20,  21,  22,  23,  25, 
and  27,  and  gave,  at  the  Instance  of  the  state, 
its  Nos.  1,  2,  3.  5,  6,  9,  10,  12,  13,  14,  17,  19, 
22,  and  23.  We  have  carefully  considered 
both  those  given  and  those  refused,  and  we 
are  clearly  of  the  opinion  that  those  giv^i 
covered  the  whole  subject  of  the  law  bearing 
upon  any  material  facts  supported  in  the 
case,  and  that  they  fairly  presented  both  the 
theory  of  the  state  and  the  theory  of  the  de- 
fense. We  are  Impressed  with  the  Judge's 
absolute  fairness  and  impartiality  in  his  rul- 
ings upon  these  instructions,  and  no  useful 
purpose  could  be  accomplished  by  an  extend- 
ed discussion  of  the  various  instructions. 
We  have  already  extended  this  opinion  to  a 
much  greater  length  than  we  thought  wonld 
be  necessary  when  we  entered  upon  its  prep- 
aration; but  the  size  of  the  record,  the  un- 
usual character  of  the  case,  the  number  and 
peculiarity  of  the  circumstances,  constituting 
an  unbroken  chain  of  evidence  which  the 
Jury  must  have  believed  was  sufficient  to 
establish  defendant's  guilt,  furnish  some 
palliation  for  its  length. 

[9]  Affidavits  were  ffied  in  support  of  a 
motion  for  a  new  trial  on  the  ground  of  aft- 
er-discovered evidence.  We  have  recently 
had  occasion  to  pass  upon  affidavits  filed  for 
a  like  purpose,  In  Jacobs  v.  Williams,  67  W. 
Va.  377,  67  S.  E.  1113,  State  v.  Stowers,  66 
W.  Va.  198,  66  S.  B.  323,  and  State  ▼.  Huff- 
man, 73  S.  E.  292.  We  think  the  law  on  this 
question  is  well  settled.  The  affidavits  show 
that  the  absent  witnesses  are  not  in  the  state; 
that  one  of  them,  presumably  the  most  im- 
portant one,  Maud  Bennett,  a  daughter  of 
Sadie  Bennett,  was  In  Pittsburgh  at  the  time 
the  affiants  last  saw  her.  Affidavits  of  the 
absent  witnesses  themselves  are  not  pro- 
duced ;  it  does  not  appear  what  these  absent 
witnesses  would  swear  to;  and,  of  course, 
it  does  not  appear  that  their  testimony  would 
likely  produce  a  different  result,  if  a  new 
trial  were  granted.  They  do  not  measure  up 
to  the  rule  laid  down  in  the  cases  cited. 
Moreover,  a  counter  affidavit  proves  that 
Maud  Bennett  was  present  in  the  courthouse 
on  several  days  during  the  trial  of  th^  case, 
and  that  she  was  not  called  as  a  witness,  or 
consulted  by  defendant  or  his  counsel,  to 
ascertain  what  she  could  prove.  Some  of 
these  affidavits  were  made  by  expert  detec- 
tives, who  state  that  they  had  been  employed 
by  defendant  to  discover  evidence,  if  any 
they  could,  relative  to  his  defense.  Two  of 
them  swear  that  they  located  Maud  Bennett 
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In  Pittsburgh;  that  she  stated  that  some 
man  who  had  been  living  with  her  in  Pitts- 
burgh set  fire  to  defendant's  store,  bat  that, 
at  another  interview  had  with  her,  she  de- 
clined to  make  any  further  statement  Such 
affidavits  are  entirely  too' flimsy  and  uncer- 
tain to  Justify  the  setting  aside  of  a  verdict 
otherwise  apparently  Just 
The  Judgment  will  be  affirmed. 


(70  W.  Va.  250) 

NEAL  V.  HAMILTON  CO.  et  aL 

(Supreme  Ck)urt  of  Appeals  of  West  Virginia. 

Jan.  30,  1912.    Kehearing  Denied 

March  12,  1912.) 

(ByUahvt  ly  the  Court.) 

1.  Wills    <SS   460,   462*)— Constbuotion  — 
Genxbal  Rules— Intention  of  Testatob. 

Id  construing  wills,  words  will  not  be  in- 
terpolated, except  when  necessary  to  effectu- 
ate the  manifest  intention  of  the  testator.  In- 
ference or  conjecture  is  no  justification;  nor 
is  the  probability  that  if  testator's  attention 
had  been  called  to  a  particular  event  he  would 
have  provided  against  it,  justification  for  in- 
terpreting words  to  give  the  will  that  effect. 
The  intent  must  be  gathered  from  the  will  tak- 
en in  all  its  parts,  ^vlng  every  word  and  ex- 
pression its  due  weight  and  effect,  if  not  in- 
consistent with  the  whole  will  when  taken  to- 
gether. 

[Bd.  Note.— -For  other  cases,  see  Wills,  Cent. 
Dig.  IS  966,  981;  Dec.  Dig.  §|  450,  462.*] 

2.  Wills  (|  462^— Constbuotion— Supplying 
Technical  Wobds. 

Supplying  technical  words  is  only  per- 
missible when  the  intention  to  be  aided  thereby 
is  apparent  beyond  reasonable  doubt,  the  pur- 
pose being  to  develop  a  defectively  expressed 
intent.  If  from  the  words  employed  the  tes- 
tator's intent  can  not  be  gathered,  words  can 
not  be  supplied  to  disclose  that  intent,  for  it 
may  not  have  been  his  intent. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  §  462.*] 

3.  Wills  ({  440*)— Oonstbugtion— Gbnebal 
Rules— Intention  of  Testatob. 

It  is  only  where  the  will  affords  no  satis- 
factory clue  to  the  real  intention  of  the  testa- 
tor, that  resort  may  be  had  to  legal  presump- 
tions and  rules  of  construction,  and  then  such 
rules  must  yield  to  the  apparent  intention  of 
the  testator,  expressed  in  his  will,  for  the  tme 
inquiry  is  not  what  the  testator  meant  to  ex- 
press, but  what  the  words  he  used  do  express. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {  956;  Dec.  Dig.  §  440.*j 

4.  Wills    (J    466*)— Constbuotiow— BsrAiD 
Conveyed— "In  Case  of." 

After  the  death  of  his  wife,  the  life  tenan^ 
testator  devised  to  his  two  sons.  James  and 
John,  his  farm  to  be  equally  divided  between 
them;  but  in  a  subsequent  paragraph  provid- 
ed that,  ''in  .case  of  the  death  of  either  of  my 
sons  above  named  I  will  and  bequeath  that  the 
remaining  son  living  shall  have  and  hold  in 
his  own  right  the  whole  of  the  above  named 
bounded  two  tracts  of  land.** 

According  to  the  plain  intent,  the  words  'In 
case  or*  should  be  construed  to  mean  "at*'  or 
''upon";  and  the  whole  phrase  "in  case  of  the 
death  of  as  referring  to  an  event  to  occur  sub- 
sequently to  the  death  of  the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  I  466.*] 


%.  Wills  «{  601,  627*)—Conbtbuction— Es- 
tate CoNVETED— Feb  Simple— Joint  Ten- 
ancy. 

The  will  expressly  limiting  the  estate  de- 
vised to  James  and  John,  to  the  survivor,  they 
did  not,  on  the  death  of  the  testator,  by  vir- 
tue of  section  8,  chapter  71,  Code  1906,  sever- 
ally take  fee  simple  estates  in  the  land  devis- 
ed; nor  by  virtue  of  section  18  of  said  chap- 
terj  as  tenants  in  common;  but  a  joint  re- 
mainder in  fee  simple,  subject  to  the  right  of 
survivorship,  with  only  the  rights  and  subject 
to  all  the  limitations  attaching  to  estates  in 
joint  tenancy,  as  at  common  law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  S§  601,  627.*] 

Appeal  from  Circuit  Court,  Roane  County. 

Bill  in  equity  by  Oscar  L.  Neal  against  the 
Hamilton  Company  and  others.  From  the 
decree,  tbe  Hamilton  Company  and  another 
appeal.  Reversed,  and  biU  and  cross-bill  dis- 
missed. 

Van  Winkle  ft  Ambler,  Payne  &  Payne, 
Berkeley  Minor,  Jr.,  and  Benjamin  Trapnell, 
for  appellant  Hamilton  Co.  Pendleton  & 
Pendleton,  for  appellant  Neal.  Linn  ft 
Byrne,  for  appellees.  S.  P.  Bell,  Geo.  F.  Cun- 
ningham, and  Linn  ft  Byrne,  for  appellee 
Neal.  Harper  ft  Baker,  for  appellees  Goff 
and  Heck, 

MILLER,  J.  Oscar  L.  Neal,  infant  uon 
of  James  L.  Neal,  and  grandson  of  E.  N. 
Neal,  both  deceased,  plaintiff,  and  Lee 
Goff  and  A.  S.  Heck,  defendants,  and  cross 
bill  plaintifb,  and  alleged  purchasers  of  a 
part  of  the  alleged  one  half  interest  of 
said  infant  in  all  the  oil,  and  all  the  inter- 
est of  said  infant  in  all  the  gas  In  and  un- 
der a  tract  of  one  hundred  and  thirty  acres 
of  land,  in  Roane  County,  have  sued  the 
Hamilton  Company,  the  owners  of  a  lease  of 
said  land  for  oil  and  gas,  and  the  lessors 
Adaline  Neal,  widow,  and  John  Z.  Neal,  son, 
and  devisees  under  the  will  of  said  E.  N. 
Neal,  deceased,  seeking  to  set  aside  and  can- 
cel said  lease,  and  to  remove  the  same  as  a 
doud  upon  their  titles;  and  an  accounting 
of  the  oil  and  gas  produced;  and  praying 
also  for  a  receiver  pending  the  suit,  and  for 
general  relief. 

The  rights  of  the  parties,  it  is  conceded, 
depend  wholly  upon  the  proper  construction 
to  be  given  the  will  of  said  B.  N.  Neal,  de- 
ceased. 

The  will,  every  part  of  which  is  important 
in  arriving  at  the  real  Intent  of  the  testator, 
is  as  follows: 

''In  the  name  of  God  Amen.  I,  E.  N.  Neal, 
of  the  County  of  Roane  and  State  of  West 
Virginia  and  District  of  Walton  being  of 
sound  and  disposing  mind  but  weak  in  bodily 
strength  and  knowing  the  uncertainty  of  life 
do  make  and  establish  this  my  last  will  and 
testament  revoking  all  other  wills  heretofore 
made  by  me  and  want  my  property  after  my 
decease  to  be  distributed  as  follows  to-wit: 
First  I  will  and  bequeath  to  my  beloved 


**^ 


•For  other  cases  see  same  topic  and  section  NUMBER  Iq  Dec.  Dtg.  ft  Am.  Die  Koy  No.  Series  ft  Rep'r  mdoxci 


972 


73  SOUTHEASTBHN  BBPOBTBB 


(W.Va. 


wife  Adallne  the  sole  use  and  occupation  of 
my  farm  on  which  I  now  live  together  with 
all  the  horses,  cattle,  sheep,  farming  utensils, 
household  and  kitchen  furniture  and  all  other 
personal  estate  not  herein  enumerated  during 
her  natural  life  time  after  the  payment  of 
all  my  Just  debts. 

"Second.  Except  the  bay  filly  which  I 
bought  of  J.  T.  Ward  I  will  to  my  oldest  son 
James  Neal. 

**Third.  I  will  unto  my  daughter  Sarah  A. 
C.  Daugherty  the  black  colt  bought  of  James 
Harper  by  her  paying  her  mother,  Adallne 
Neal  the  sum  of  three  dollars. 

"Fourth.  Aftei*  the  death  of  my  wife  Ada- 
llne I  will  and  bequeath  unto  my  two  sons 
James  L.  Neal  and  John  Neal  the  Farm  I 
now  live  on  to  be  equally  divided  between 
the  two  above  named  sons.  The  above  be- 
quest includes  both  tracts  of  land  I  now 
own  adjoining  the  lands  of  William  Harmon, 
J.  H.  Dougherty,  Mathew  Hively,  D.  T.  Flesh- 
man,  Zaddock  Canterberry,  H.  F.  Gibson, 
heirs  of  J.  R.  Ryan  and  Henry  Summers. 

"Fifth.  I  will  and  bequeath  that  my  wife 
Adallne,  or  in  case  of  her  death,  my  two 
sons,  James  L.  Neal  and  John  Z.  Neal  shall 
pay  unto  the  following  named  children  of 
Adallne  and  E.  N.  Neal,  to-wit:  M.  J.  Neal. 
M.  E.  Neal,  Martha  Ellen  Neal,  Emma  J. 
Neal,  Rebecca  A.  Neal,  the  sum  of  twenty 
five  dollars  or  the  value  of  twenty  five  dol- 
lars at  marriage  and  in  case  they  remain 
single  they  shall  have  a  home  on  my  farm 
during  their  natural  life. 

"Sixth.  In  case  of  the  death  of  either  of 
my  sons  above  named  I  will  and  bequeath 
that  the  remaining  son  living  shall  have  and 
hold  in  his  own  right  the  whole  of  the  above 
named  bounded  two  tracts  of  land." 

The  facts  and  circumstances  surrounding 
a  testator  when  making  his  will  are  often  im- 
portant in  interpreting  the  language  em- 
ployed, perhaps  never  more  than  in  this  case. 
Counsel,  therefore,  have  stipulated,  substan- 
tially, as  follows: 

First,  that  Neal,  the  testator,  was  a  farm- 
er, and  died,  testate,  November  18,  1881, 
leaving  surviving  him,  Adallne  Neal,  his 
widow,  a  married  daughter,  Sarah  A.  C. 
Daugherty,  five  unmarried  daughters,  and 
two  unmarried  sons,  James  L.  and  John  Z. 
NeaL  Second,  that  the  testator,  his  wife,  his 
unmarried  daughters  and  his  two  sons,  were 
at  the  time  of  the  execution  of  the  will,  at 
the  time  of  the  testator's  death,  and  for  a 
long  time  prior  thereto,  had  been  living  to- 
gether on  the  farm.  Third,  that  James  L. 
Neal  was  bom  August  20,  1866,  and  John  Z. 
Neal,  August  19,  1880;  that  at  the  time  of 
the  execution  of  the  will,  and  the  date  of  the 
death  of  the  testator,  he  owned  no  other 
lands,  and  that  there  had  been  no  prospecting 
or  drilling  for  oil  or  gas,  and  none  had  been 
discovered  on  or  near  his  farm,  and  none 
known  to  exist  within  at  least  twenty  five 
miles  thereof.    Fourth,  that  the  testator  had 


been  sick  for  some  time  prior  to  the  execu- 
tion of  his  will,  and  was  then  dangerously 
ill,  and  fully  informed  by  attending  physi- 
cians that  he  could  not  get  well;  that  his 
death  was  only  a  question  of  a  few  days  at 
best,  and  that  he  then  fully  understood  and 
realized  that  fact  Fifth,  that  after  the 
death  of  the  testator  his  son  James  L.  mar- 
ried Ghloe  F.  Daugherty,  by  whom  he  had 
one  child,  the  plaintiff  Oscar  L.  Neal,  bom 
October  — ,  1894,  and  that  he  died  Intestate, 
in  1899,  leaving  his  widow  and  his  said  son* 
his  only  heir,  surviving  him;  and  that  he 
had  in  no  way  attempted  to  dispose  of  any 
supposed  interest  in  the  land  involved  in  this 
suit  Sixth,  that  the  widow,  Adallne  Neal, 
and  the  said  John  Z.  Neal,  both  of  whom 
survived  said  James  L.  Neal,  are  still  living. 

On  the  pleadings  and  these  facts,  the  ooart 
below  in  the  decree  appealed  from,  was  of 
opinion  and  so  decreed,  that  upon  the  death 
of  the  testator  his  sons  James  L.  and  John 
Z.  Neal  took  by  the  will  a  defeasible  estate 
in  fee  simple  in  said  farm,  subject  to  the 
life  estate  of  the  widow;  and  that  the  de- 
fendant John  Z.  Neal  could  have  become  the 
owner  of  the  whole  farm  described,  "only 
upon  the  contingency  of  the  said  James  L. 
Neal  dying  before  him  ioithout  issue.**  And 
that  the  plaintiff  Oscar  L.  Neal,  as  the  heir 
of  his  father,  James  L.  Neal,  is  entitled  to 
the  undivided  one  half  interest  and  estate  in 
said  land,  and  to  a  like  undivided  Interest 
in  and  to  all  the  oil,  gas  and  other  minerals 
thereunder,  subject  to  the  life  estate  of  hlB 
grandmother,  Adallne  Neal. 

It  is  conceded,  that  to  give  the  will  this 
construction,  it  is  necessary,  as  the  court  did, 
to  interpolate  in  the  sixth  paragraph,  after 
the  words,  "in  case  of  the  death  of  elUier  of 
my  sons  above  named,'*  the  words  "without 
issue."  In  the  light  of  the  language  of  the 
testator  in  the  several  paragraphs  of  his 
will,  and  of  the  stipulated  facts,  was  the 
court  Justified  In  so  interpolating  these 
words?  Both  sides  agree  that  if  these  words 
were  necessary  to  effectuate  the  manifest 
purpose  and  intent  of  the  testator,  the  court 
was  Justified  in  reading  them  into  the  wllL 
We  emphasize  the  words  "manifest  purpose 
and  intent  of  the  testator.** 

Able  and  elaborate  briefs  have  been  sub- 
mitted by  the  numerous  counsel  engaged  on 
both  sides  of  this  oontroversy.  If  the  old 
farmer,  who  made  and  executed  this  wiU 
could  have  survived  the  present  oontroversy, 
he  would  certainly  have  been  j;reatly  sur- 
prised that  so  much  could  be  said  and  writ- 
ten concerning  his  testamentary  instrument 

We  cannot  within  the  limits  of  this  opin- 
ion undertake  to  review,*  criticise  or  differ- 
entiate all  the  many  decisions  cited  by  coun- 
sel in  support  of  the  many  propositions  ad- 
vanced. As  many  times  said  by  courts  and 
text  writers  precedents  are  of  little  value  in 
interpreting  wills;  each  case  must  necessari- 
ly depend  on  its  own  facts  and  circumstanc- 
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ea,  and  the  partlcalar  language  employed 
by  the  testator  to  manifest  his  Intention. 

[1]  A  comprehensiye  statement  of  a  few 
general  rules  will  be  sufficient  for  our  pres^ 
ent  purposes:  First,  that  in  construing  and 
interpreting  wills,  courts  are  Justified  in 
interpolating  words  not  used  by  the  testator, 
only  when*  it  is  necessary  to  do  so  in  or- 
der to  effectuate  the  manifest  intention  of 
the  testator.  Bare  inference  or  conjecture 
will  not  do;  nor  will  the  fact  that  it  is 
probable  if  t^e  testator*s  attention  had  been 
called  to  a  particular  event  he  would  have 
provided  against  it,  warrant  the  interpola- 
tion of  words  to  give  the  will  such  effect; 
intent  must  be  gathered  from  the  will  it- 
self taken  in  all  its  parts,  giving  to  every 
word  or  expression  its  due  weight  and  effect, 
if  not  inconsistent  with  the  general  intent 
of  the  whole  will  when  taken  together.  Lis- 
ten V.  Jenkins,  2  W.  Ya.  e2;  Graham  v.  Gra- 
ham, 23  W.  Ya.  36,  48  Am.  Rep.  364;  Au- 
gustus V.  Seabolt,  3  Meta  (Ky.)  156,  159; 
Butterfield  v.  Hamant,  105  Mass.  338;  Ham- 
ilton v.  Boyles,  1  Brev.  (S.  C.)  414 ;  Selden  v. 
King!  2  Gall,  72.  [2]  A  second  or  co-ordinate 
proposition,  supported  by  the  authorities  cit- 
ed, and  by  many  others,  applicable  here,  is, 
that  supplying  technical  words  is  only  per- 
missible when  the  intention  to  be  aided  is 
apparent  beyond  a  reasonable  doubt,  the 
purpose  being  to  develop  a  defectively  ex- 
pressed intent;  for  if  from  the  words  em- 
ployed by  the  testator  his  intent  cannot  be 
gathered,  words  cannot  be  supplied  to  dis- 
close his  intent,  for  it  may  not  have  been 
the  intent  of  the  testator.  Courts  are  not 
at  liberty  to  guess  or  conjecture.  Besides 
the  authorities  cited,  see  McKeehan  v.  Wil- 
son, 58. Pa.  74;  Lynch  v.  Hill,  6  Muni  114; 
Abbott  V.  Middleton,  21  Beav.  143. 

A  proposition  laid  down  by  this  court  in 
Graham  ▼.  Graham,  supra,  and  re-enfordng 
the  above  trules,  and  pertinent  here,  is: 
''When  a  testator  in  the  disposal  of  his  prop- 
erty overlooks  a  particular  event  or  mat- 
ter, which,  hfid  it  occurred  to  him,  he  would 
probably,  have  guarded  against,  the  court 
will  not  employ  or  insert  the  necessary 
dause  for  the  purpose  of  supplying  the  omis- 
sion." And  "though  the  inference  of  inten- 
tion be  more  or  less  strong,  yet  if  not  nec- 
essary or  indubitable,  the  court  will  not  aid 
the  supposed  Intention  by  adding  or  supply- 
ing words.  All  the  parts  of  a  will  are  to  be 
construed  in  relation  to  each  other  so  as,  if 
possible,  to  form  a  consistent  whole.*' 

[3]  It  is  only  where  the  will  affords  no 
satisfactory  due  to  the  real  intention  of  the 
testator,  say  the  decisions,  that  courts  may 
from  necessity,  resort  to  legal  presumptions 
and  rules  of  construction,  and  then  such 
roles  must  yield  to  the  apparent  intention  of 
the  testator,  expressed  in  his  will,  for  the 
true  enquiry  is  not  what  the  testator  meant 
to  express,  but  what  the  words  he  used  do 
express.    Gouch  t.  Bastham,  29  W.  Ya.  793^ 


3  S.  B.  23;  Cresap  t.  Cresap,  84  W.  Ya. 
»315,  12  S.  B.  527;  Tebbs  v.  Duval,  17  Grat. 
349;  Moon  v.  Stone,  19  Grat  130;  Pack  v. 
Shanklin,  43  W.  Ya.  304,  27  S.  E.  389. 

Limited  by  these  rules,  let  us  endeavor  to 
place  ourselves  in  the  situation  of  the  tes- 
tator, and  with  due  regard  to  the  simple  lan- 
guage of  his  will,  try  to  interpret  his  mean- 
ing. 

We  observe  that  he  was  fully  advised  and 
understood  that  death  was  imminent,  and 
that  he  had  but  a  few  days  left  of  his  earth- 
ly existence.  Besides  his  widow,  whose  wel- 
fare was  naturally  uppermost  in  his  mind, 
and  for  whom  he  would  naturally  make 
ample  provision,  he  had  five  dependent,  un- 
married daughters,  and  two  infant  sons,  the 
eldest,  James,  being  then  but  fifteen  years 
of  age^  the  youngest,  an  infant  of  only 
fifteen  months.  The  family  was  large  and 
the  farm  on  which  he  lived  quite  small,  tn 
comparison,  on  which  to  charge,  as  the  tes^ 
tator  did,  the  burden  of  family  support  It 
was  manifestly  in  his  thought  that  his  wid- 
ow would  live  to  enjoy  her  life  estate  for 
many  years,  and  with  their  help  to  bring 
up,  maintain  and  educate  her  children.  His 
unmarried  daughters,  of  whom  he  had  five, 
and  for  whom  he  could  and  did  make  but 
small  pecuniary  provision,  were  also  mani- 
festly the  special  subjects  of  his  concern. 
The  pecuniary  provision  made  for  them  was, 
that  as  they  should  marry,  his  widow  during 
her  life  should  pay  them  the  sums  stipulated 
in  his  will;  after  her  death  that  burden  was 
to  be  borne  by  his  sons.  But  this  was  not 
all,  these  daughters  were  to  have  a  home 
upon  the  farm  so  long  as  they  should  re- 
main single.  It  could  not  have  been  in  the 
mind  of  the  testator,  however,  that  his  in- 
fant sons  would  soon  come  into  possession  of 
the  estate  devised  to  them,  nor  that  when  they 
did  do  so,  they  should  take  and  hold  the 
land  devised,  or  divide  the  same  between 
them  in  any  way  inconsistent  with  the  ex- 
pressed intention  of  the  testator  that  the 
daughters  should  be  paid  by  them  or  the  sur- 
vivor of  them,  the  stipulated  sums  on  their 
marriage,  and  that  they  should  have  a  home 
there,  so  long  as  they  remained  single.  True 
we  must  say  the  testator  contemplated  a  dl* 
vision  of  the  land,  between  the  sons,  for  the 
language  of  the  fourth  paragraph  is,  **to  be 
equally  divided  between  the  two  above  nam- 
ed sons."  But  the  plain,  manifest  intent 
of  the  testator  was  that  that  division  should 
be  consistent  with  his  expressed  intention 
that  his  daughters  should  enjoy  the  home 
provided  for  them  during  their  maidenhood, 
and  subject  also  to  the  rights  of  the  survivor. 

Such  having  been  the  manifest  plan,  sco];>e 
and  purpose  of  his  will,  it  seems  to  us,  the 
testator  could  not  better  have  expressed  his 
intent  than  by  the  plain  language  employed 
by  him,  and  that  it  is  wholly  unnecessary  to 
interpolate  words  to  effectuate  that  intent 
Evidently   grandchildren  were  not   In   his 
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thought  The  words  "heir"  or  "heirs"  are 
words  of  very  common  use,  and  their  mean- 
ing well  understood  hy  people  in  the  coun- 
try; yet  the  testator  nowhere  makes  use 
of  these  words.  The  testator  thought  first 
of  his  widow,  then  of  his  dependent  unmar- 
ried daughters,  and  of  his  two  infant  sons. 
In  disposing  of  his  farm,  he  also  contemplat- 
ed the  burden,  first  cast  upon  the  widow, 
then  upon  the  sons,  or  the  survivor  of  them, 
to  pay  the  daughters  as  they  should  marry 
the  sums  he  provided,  and  the  maintenance 
of  a  home  for  them  during  maidenhood, 
however  long  continued.  Our  knowledge  of 
human  nature  satisfies  us  that  the  purposes 
of  the  testator,  after  the  death  of  his  widow, 
and  one  of  the  sons,  would  be  best  accom- 
plished through  the  agency  of  the  surviving 
son,  than  through  grandchildren.  The  prob- 
able inharmony  that  would  follow  a  division 
of  his  land  and  of  its  use  and  occupation, 
between  a  surviving  son  and  immediate  or 
remote  issue  of  the  one  dying,  if  he  thought 
on  the  subject,  would  naturally  occur  to  him 
and  Justify  him  in  disposing  of  his  farm 
according  to  the  plain  language  of  the  will. 
If  by  giving  effect  to  the  plain  words  em- 
ployed by  the  testator  we  can  best  efl!ectuate 
his  manifest  intention,  we  are  not  permitted 
by  rules  of  construction  to  interpolate  words 
and  thereby  defeat  his  purpose,  though  we 
might  think  it  right,  or  equitable,  in  order  to 
provide  against  a  contingency  which  the  tes- 
tator might  have  provided  against  if  it  had 
occurred  to  him,  for  this  the  authorities  say 
would  be  to  make  a  new  will  for  the  testa- 
tor. 

How  can  we  say  then  that  the  testator 
by  the  sixth  paragraph  of  his  will,  Intended 
that  the  surviving  son  "should  have  and 
hold  in  his  own  right  the  whole"  on  the 
death  of  the  other,  only  on  condition  that 
the  one  dying  should  leave  no  issue?  We 
can  guess,  and  imagine  and  speculate  and 
theorize  on  the  subject,  but  we  are  not  Jus- 
tified we  think  in  saying  that  such  an  Intent 
manifestly  appears,  or  that  it  is  necessary  to 
Interpolate  any  words  of  a  technical  charac- 
ter to  effectuate  a  plain  Intent. 

[4]  On  what  principle  or  theory  then  can 
the  decree  below  be  sustained?  for  it  must 
not  be  forgotten  that  we  must  Interpolate 
the  words  "without  issue,"  or  the  decree  is 
manifestly  wrong.  It  is  sought  to  support 
the  decree  by  reference  to  decided  and  anal- 
ogous cases;  by  referring  the  words  of  the 
sixth  paragraph,  **iD,  case  of  the  death  of," 
to  the  death  of  the  devisee  occurring  in  the 
life  time  of  the  testator;  and  lastly,  appel- 
lees rely  on  the  provisions  of  sections  8,  18 
and  19  of  chapter  71  of  the  Code,  as  convert- 
ing a  Joint  estate  into  a  tenancy  in  common, 
and  devolving  the  estate  of  the  son  first  dy- 
ing on  his  surviving  issue. 

The  case  of  listen  v.  Jenkins,  supra,  is 
regarded  by  counsel  for  appellees  decisive  of 
their  contention.    This  case  not  only  recog- 


nizes, but  affirms  the  general  rule,  that  words 
will  only  be  supplied  In  order  to  effectuate 
the  manifest  intention  of  the  testator,  "and 
for  this  purpose  only."  While  in  that  case 
a  divided  court  thought,  the  words  "without 
issue"  were  necessary  to  express  the  tnie 
intent  of  the  testator.  It  was  because  the 
grandson  affected,  then  in  being^  a  name- 
sake of  the  testator,  had  been  first  preferred, 
and  a  special  object  of  the  testator^s  bounty, 
and  that  the  testator  manifestly  had  not 
intended,  by  omitting  the  technical  words,  to 
cut  him  off  with  a  bare  life  estate;  for  In 
that  event  the  estate  given  him  would  have 
gone  to  his  brothers  and  sisters,  less  pre- 
ferred, contrary  to  the  manifest  Intention  of 
the  testator.  No  such  considerations  are 
presented  here. 

In  Abbott  V.  Middleton,  supra,  another 
case  relied  on,  the  bequest  was  to  the  widow 
for  life,  at  her  death  to  testator's  son  for 
life,  and  on  his  demise  to  any  children  he 
might  have.  Then  there  was  a  gift  over  In 
case  the  Bon  died  before  his  mother.  The 
master  of  the  rolls  in  that  case.  Justifying 
the  interpolation  of  the  words  "without  leav- 
ing any  child,"  said,  that  the  testator  mani- 
fested a  great  and  solicitous  anxiety  to  pro- 
vide for  his  grandchildren.  The  father  and 
mother  both  survived  the  son.  Without  in- 
terpolation of  the  words  "without  leaving 
any  child"  the  gift  over  would  have  wholly 
cut  out  the  grandchildren,  manifestly  in  the 
mind  of  the  testator,  for  whom  It  was  evi- 
dent he  entertained  anxious  solicitude. 

The  case  of  Selden  ▼.  King,  supra,  dted  in 
Listen  v.  Jenkins,  is  also  relied  on.  The 
court  in  that  case  having  held,  that  as  an 
estate  tail  had  been  devised  to  the  daughter, 
a  gift  over  upon  her  death,  simply,  was  re- 
pugnant, and  that  the  testator  evidently 
meant  to  add  the  words  "without  heirs  of 
her  body." 

Dulaney  v.  Dulaney  (Ky.)  79  S.  W.  195,  Is 
another  case  cited.  There  was  a  devise  in 
trust  for  W.  to  receive  the  income  until  he 
was  twenty  five  years  old;  then  to  him  ab- 
solutely if  he  was  capable  of  managing  the 
estate;  otherwise  to  trustees  for  his  sole 
benefit.  Should  he  die  before  he  reached 
the  age  stated,  there  was  a  devise  over  to 
other  persons.  The  court  thought  the  words 
"without  issue"  should  be  interpolated,  as 
there  was  no  reason  for  supposing  that  the 
testatrix  ever  had  the  absurd  purpose  of 
disinheriting  W.'s  children  if  he  should  die 
betore  he  was  twenty  five  years  old,  but  If 
he  managed  to  live  until  he  was  twenty  five, 
they  were  to  have  his  property  upon  his 
dying  intestate. 

In  the  cases  of  Spalding  v.  Spalding,  Cro. 
Car.  185,  and  Strong  v.  Cummins,  2  Burr. 
767,  relied  on,  the  devise  was  to  the  testa- 
tor's son  and  his  heirs,  with  devise  over  in 
case  of  the  son's  death.  In  each  of  these 
cases  the  Intention  of  the  testator,  with  re- 
spect to  the  heirs,  was  manifest,   and  he 
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clearly  meant  a  devise  over  in  default  of 
Issue. 

Among  other  cases  relied  on  are  Nelson  ▼. 
Combs,  18  N.  J.  Law,  27,  and  Baker  v.  Mc^ 
Leod,  79  Wis.  534,  48  N.  W.  657.  It  will  be 
found  that  these  and  other  cases,  as  those 
we  have  just  been  considering,  are  clearly 
distinguishable  from  the  case  we  have  here. 
It  should  also  be  noted  in  this  connection 
that  not  all  the  cases  in  which  a  remainder 
Is  limited  upon  the  death  of  a  devisee,  after 
the  devise  of  land  to  him,  and  to  his  issue 
or  heirs.  Justify  the  interpolation  of  the 
phrase  "without  Issue,*'  as  a  qualification, 
making  the  remainder  contingent  instead  of 
certain  to  vest  See  Butterfleld  v.  Hamant, 
Augustus  V.  Seabolty  and  Hamilton  v.  Boyles, 
supra.  It  is  wholly  imnecessary  to  further 
continue  this  review  of  the  decisions. 

But  appellees  seek  to  support  the  decree 
below  by  referring  the  words  **in  case  of 
death*'  in  the  sixth  paragraph,  to  the  death 
of  the  testator.  Thus  construed  the  effect 
would  be  to  make  the  paragraph  read,  ''In 
case  of  the  death  of  either  of  my  sons  G)e- 
fore  my  death  and  without  issue)  the  surviv- 
ing son  shall  have  the  whole  of  above  land.** 
We  cannot  accept  this  interpretation.  The 
testator  upon  his  death  bed  was  not  con- 
templating the  death  of  his  infant  sons,  or 
either  of  them,  as  an  event  to  happen  before 
his  death.  Much  time  and  space  are  devoted 
to  this  proposition  in  the  briefs  of  counsel; 
but  it  is  wholly  unnecessary  to  elaborate  the 
subject  here.  By  the  usie  of  the  words  **in 
case  of  the  testator  evidently  meant  at  or 
upon  "the  death  of  either  of  my  sons,"  and 
as  an  event  to  occur  subsequently  to  his 
death.  Bwing  v.  Winters,  34  W.  Va.  24,  11 
S.  E.  718.  The  old  rule  of  referring  surviv- 
orship to  the  death  of  the  testator,  though 
another  period  be  intended,  is  not  the  rule  In 
this  state.  The  more  modem  rule  obtains 
here,  that  survivorship  will  be  referred  to 
the  event  plainly  Intended  by  the  testator, 
whether  that  event  be  before,  at  the  time 
of,  or  after  the  death  of  the  testator. 
Schaeffer  v.  Schaeffer,  54  W.  Va.  681,  46  S. 
Ek  150;  Dent  v.  Pickens,  61  W.  Va.  488,  58 
S.  E.  1029. 

[61  Lastly,  are  the  plain  provisions  of  the 
will,  and  the  estate  or  estates  created  there- 
by, materially  controlled  or  affected,  or  prej- 
udiced, by  the  provisions  of  sections  8,  18 
and  19  of  chapter  71,  Code  1906?  The  per- 
tinent provisions  of  these  sections  are:  ^'8. 
Where  any  real  estate  is    *    *    *    devised 

*  ♦  ♦  to  any  person  without  any  words 
of  limitation,  such  devise  *  *  *  shall  be 
construed  to  pass  the  fee  simple  *  *  * 
unless  a  contrary  intention  shall  appear  by 
the  will."  "18.  When  any  Joint  tenant  shall 
die  *  •  •  his  part  (of  real  estate)  shall 
descend   to   his   heirs    or    pass    by    devise, 

*  *    *    subject  to   debts,   curtesy,   dower, 

*  *  *  as  if  he  had  been  a  tenant  in  com- 
mon." "19.  The  preceding  section  shall  not 
apply    •    *    *    to   an   estate   conveyed   or 


devised  to  persons  In  their  own  right,  when 
it  manifestly  appears  from  the  tenor  of  the 
instrument  that  it  was  intended  that  the 
part  of  the  one  dying  should  then  belong  to 
the  others." 

Though  the  devise  of  the  fourth  paragraph 
of  the  will  is  to  the  two  sons  without  words 
of  limitation,  it  is  insisted,  that  the  provi- 
sions of  said  section  8  carried  the  fee  simple 
to  the  sons,  subject  to  the  life  estate,  and 
though  a  Joint  tenancy  at  common  law  was 
thereby  created,  the  estate  of  the  deceased 
son,  upon  his  death,  by  virtue  of  said  section 
18,  passed  to  the  plaintiff,  his  heir,  "as  if  he 
had  been  a  tenant  in  common."  But  section 
8  says,  unless  a  contrary  intention  shall  ap- 
pear by  the  will ;  and  section  19  says,  "the 
preceding  section  shall  not  apply  *  •  • 
to  an  estate  conveyed  or  devised  to  persons 
in  their  own  right,  when  it  manifestly  ap- 
pears from  the  tenor  of  the  Instrum^it  that 
it  was  intended  that  the  part  of  the  one  dy- 
ing should  then  belong  to  the  others."  Does 
not  a  contrary  Intention  appear  in  the  sixth 
paragraph  of  the  will?  And  though  surviv- 
orship at  common  law  be  abolished  by  said 
section  18,  converting  a  Joint  tenancy  into 
a  tenancy  in  common.  It  is  only  by  virtue  of 
that  section;  and  section  19  dissolves  that 
effect,  "when  it  manifestly  appears  from  the 
tenor  of  the  instrument  that  it  was  intend- 
ed that  the  part  of  the  one  dying  should 
then  belong  to  the  others."  How  could  a  te» 
tator  have  more  clearly  manifested  his  In- 
tention that  the  *'part  of  the  one  dying 
should  then  belong  to  the  others,"  than  by 
saying  as  he  did  in  the  sixth  paragraph  of 
his  will,  that  "the  remaining  son  living  shall 
have  and  hold  in  his  own  right  the  whole 
of  the  above  named  bounded  two  tracts  of 
land"?  The  words  of  the  devise  in  the 
fourth  paragraph  must  be  placed  In  Juxtapo- 
sition, to  these  plain  and  positive  words  of 
the  sixth  paragraph.  The  provisions  of  the 
statute  cannot  be  applied  or  otherwise  en- 
forced, except  by  due  regard  to  both  provi- 
sions of  the  will. 

Is  there  ansrthing  then  in  the  nature,  char- 
acter or  quality  of  the  estate  which  the  two 
sons  took  on  the  death  of  the  testator,  to  let 
in  the  plaintiff  by  Inheritance,  to  succeed  to 
the  share  which  his  father  might  have  tak- 
en, and  intercepting  the  operation  of  the 
sixth  paragraph,  in  favor  of  the  surviving 
son?  We  think  not  True  in  this  State  as 
In  Virginia  the  right  of  survivorship,  at  com- 
mon law,  is  abolished  by  statute,  but  this  is 
not  so,  if  the  deed,  or  as  here,  the  will,  ex- 
pressly limits  tiie  estate  granted  or  devised 
to  the  survivor.  When  so  limited  the  gran- 
tees or  devisees  take  Joint  estates  only,  sut>- 
Ject  to  all  the  limitations  attaching  to  such 
estates  as  at  common  law.  2  Minor's  Inst 
410.  Thus  dower  would  not  attach  in  favor 
of  the  widow  of  the  one  dying,  for  at  com- 
mon law  to  give  dower  the  husband  must  not 
be  seized  as  a  Joint  tenant  in  consequence 
of  survivorship.    2  Minor  Inst  12L    And  of 
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conrse  nothing  wonld  at  his  death  go  by  in- 
heritance to  his  heirs. 

These  conclusions  call  for  reversal  of  the 
decree  below,  and  a  decree  here  that  the 
bills  and  cross  bill  be  dismissed. 


(70  W.  Va.  889) 

PLEASANTS  et  aJ.  v.. LOCOMOTIVE  ENGI- 
NEERS' MUT.  LIFE  &  ACCIDENT 
INS.  ASS'N  et  al. 

(Supreme  Coart  of  Appeals  of  West  Virginia. 

Feb.  20,  1912.) 

(SyUdbui  hy  the  Court,) 
1.  Insubance  (I  771*)— MxTTUAL  Benefit  Iiv- 

SUBANCS— BeiTEFICIABIES. 

The  mere  declaration  in  a  by-law  of  a 
fraternal  life  insurance  association  of  the  ob- 
ject of  the  organization,  without  more,  con- 
stitutes no  restriction  on  the  rights  of  a  mem- 
ber in  naming  a  beneficiary  in  his  policy  or 
certificate  of  membership. 

[Ed.  Note.^For  other  cases,  see  Insurance, 
Cent  Dig.  f  ld35;    Dec  Dig.  »  771.*] 

Z  IVBURAVQE  (I  726*)— Mutual  Benefit  In- 

BUBANCE— CONSTBUCTION  OF  CONTBACT. 

In  construing  contracts  of  life  insurance 
made  by  a  fraternal  Ufe  insurance  association, 
that  construction  must  be  put  upon  the  laws  of 
the  order,,  taken  as  a  whole,  which  is  most 
favorable  to  the  insured,  and  will  most  pro- 
tect the  beneficiary. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ff  1870-1872;   Dec  Dig.  f  726.*] 

8.  Insubance  (J  724*)— Mutual  Benefit  In- 

SUBANCE— BeNEFIGIABIES— WaIYEB    OF    PBO- 
VX8I0N8    IN    POLIOr. 

Unless  some  statute  or  rule  of  public  pol- 
icy forbids,  restrictions  in  a  by-law  or  contract 
of  a  fraternal  life  insurance  association,  as  to 
the  beneficiaries,  to  be  named,  are  to  be  re- 
garded for  the  benefit  of  the  insurer  alone, 
which  it  may  waive,  and  the  association  is  the 
only  one  that  can  object  that  the  beneficiary 
designated  does  not  come  within  the  class  of 
persons  who  by  the  by-law  or  contract  are  en- 
titled to  be  so  designated. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  IS  1866-1868;   Dec  Dig.  f  724.*] 

4.  Insubance  (J  724*)— Mutual  Benefit  In- 

SUBANClfr— BeNEFICIABIES— WaIVEB    OF    PBO- 

viBiONs  IN  Policy. 

Where  in  an  action  on  such  a  contract,  by 
the  beneficiary  nam,ed,  defendant  appears,  ad- 
mits its  Uability,  and  pays  the  money  into 
court,  such  act  constitutes  a  waiver  of  objec- 
tion to  the  beneficiary,  and  an  interyening 
claimant  is  not  entitled  to  objoct,  defend  or 
claim  the  benefit  accrued  under  uie  contract 
on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1866-1868;    Dec  Dig.  f  724.*] 

Error  to  Circuit  Court,  Mercer  County. 

Action  by  Norman  Compton  Pleasants  and 
another,  infants,  etc.,  against  the  Iiocomotive 
ESngineers'  Mutual  Life  &  Accident  Insur- 
ance Association  and  others.  Judgment  for 
plaintiffs,  and  defendants  William  Compton 
and  others  bring  error.    Affirmed. 

Ritz  &  Rits  and  James  H.  GoUehon,  for 
plaintifite  in  error.  Ross  ft  Kahle  and  San- 
ders &  Crockett,  for  defendants  In  error. 


MILLER,  J.  Norman  Oompton  Pleasants 
and  Ira  Compton  Pleasants,  otherwise  known 
as  Norman  Compton  and  Irb  Compton,  in- 
fants,  by  Lillie  A.  Pleasants,  their  mother 
and  next  friend,  daiming  as  beneficiaries 
named,  sued  the  defendant  company,  upon 
two  certificates  of  membership,  or  policies  of 
life  insurance,  on  the  life  of  Shannon  Comp- 
ton, deceased,  calling  for  $1,500.00  each. 

The  defendant  appeared,  and  not  desirini^ 
to  defend  the  action,  acknowledged  its  lia- 
bility, in  the  net  sum  of  $2,851.50,  and  which 
sum,  on  filing  Its  two  affidavits,  pursuant  to 
section  1,  chapter  107,  Code  1906,  it  was  per- 
mitted to  pay  into  court,  and  was  relieved 
from  all  further  liability  on  account  of  the 
policies  sued  on.  By  the  first  affidavit  de- 
fendant alleged  that  James  H.  Gollehon,  ad- 
ministrator of  the  estate  of  Shannon  Comp- 
ton, deceased,  claimed  the  fund;  by  the  sec- 
ond, that  one  William  Compton,  father  and 
sole  heir  of  decedent,  claimed  the  money. 

Issues  were  joined  on  the  two  interplead- 
ers filed  by  these  claimants,  the  plaintiits  in 
the  action  being  made  plaintiffs  therein,  and 
the  claimants,  defendants  thereto.  On  the 
trial  of  these  issues,  the  court  below,  in 
lieu  of  a  Jury,  found  for  the  plaintiffs,  and 
pronounced  the  judgment  complained  of» 
that  they  were  entitled  to  the  fund  in  con* 
troversy,  and  ordered  payment  and  distribn- 
tion  of  said  money  accordingly. 

The  policies  themselves  each  provide  as 
follows:  ''AH  payments  or  benefits,  that  may^ 
accrue  or  become  due  by  virtue  of  this  policy^ 
will  be  payable  to  Norman  and  Irb  Compton^ 
cousins,  or  his  lawful  heirs."  It  is  fully 
proven  and  now  practically  conceded  that 
plaintiffs  in  the  action,  though  described  In 
the  policies  as  Norman  and  Irb  Compton, 
and  by  which  names  they  are  also  sometimes 
called,  are  the  sons  of  Mrs.  Lillie^  Pleas- 
ants, and  are  usually  known  as  Norman 
Compton  Pleasants  and  Ira  Compton  Pleas- 
ants, the  nickname  ''Irb,"  having  been  given 
the  latter  by  the  deceased;  and  though  er- 
roneously designated  in  the  policies,  as  cous- 
ins, that  they  are  in  fact  the  persons  des- 
ignated and  intended  as  the  beneficiaries 
named  in  the  policies.. 

To  defeat  the  plaintiffs,  the  Intervening 
claimants  rely  on  section  one  of  the  by-laws 
of  the  association,  by  the  terms  of  the  iK>li- 
cies  made  a  part  thereof,  stating  the  object 
and  purposes  for  which  the  organization  was 
formed,  to  be  the  "mutual  protection  and  re- 
lief of  its  members,  and  for  the  payment  to 
the  family,  heirs,  relatives  by  blood,  mar- 
riage or  legal  adoption,  affianced  wife,  or 
to  a  person  or  i)ersons  dependent  upon  the 
members  of  said  association,  stipulated 
amounts  from  $1,500  to  $4,500  by  the  issue 
of  policies  of  $1,500  each  as  provided  for  in 
sections  42  and  45." 

Though  other  questions   are  argued,  the 
controlling  points  presented  on  behalf  of  Gol- 
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lehon,  administrator,  and  of  William  Comp- 
ton,  aa  sole  heir,  plaintiffs  in  error,  are,  first, 
that  plaintiffs  below,  though  Bpeclfically 
named  as  beneficiaries  in  the  policies,  having 
proven  themselves  to  be  the  illegitimate  chil- 
dren of  their  mother  by  the  deceased,  Shan- 
non Compton,  are,  nnder  the  by-laws,  in- 
eligible as  such;  second,  that  the  bene- 
ficiaries named  being  so  ineligible,  the  bene- 
fits either  go  to  the  administrator  of  the 
ir^ured;  or,  third,  if  not  to  him,  to  William 
Compton,  his  sole  heir,  whom  they  contend 
is  by  the  terms  of  the  policies  the  alterna- 
tive beneficiary  named,  and  as  such  a  party 
to  the  contract.  If  the  first  proposition  be 
sustained,  and  plaintiffs  have  not  been  other- 
wise rendered  secure  in  their  judgment,  it  is 
plainly  Immaterial  whether  the  administrator 
or  the  heir  prevails,  for  in  either  event  the 
heir  would  finally  get  the  fund. 

In  reply  to  these  propositions  it  is  said  on 
behalf  of  the  infant  plaintiffs^  first,  that  not* 
withstanding  they  are  not  designated  in  the 
policies  by  their  full  names,  and  are  erro- 
neously described  as  bearing  the  relationship 
of  "cousins"  to  the  insured,  and  whether  or 
not  they  come  within  either  of  the  classes  of 
persons  particularly  enumerated  in  said  sec- 
tion one  of  the  by-laws,  nevertheless,  their 
identity  as  the  persons  named,  and  as  the 
persons  intended  by  the  insured,  being  fully 
established,  and  there  being  nothing  in  the 
contract  or  by-laws  specifically  restricting 
the  insured  in  naming  his  beneficiaries,  they 
were  lawfully  designated  as  such  benefici- 
aries, and  are  lawfully  entitled  to  the  money ; 
second,  that  whether  the  first  proiK>Bition  be 
true  or  not,  no  statute  or  rule  of  public 
policy  inhibiting  it,  even  had  the  policy  oth- 
erwise provided,  the  defendant  having  waived 
the  question  of  their  eligibility  as  benefici- 
aries, and  its  rights,  if  any,  to  defend  on 
that  ground,  and  having  paid  the  money  in- 
to court,  no  one  else  can  lawfully  contest 
their  rights  as  beneficiaries  named  In  the 
I)ollcies. 

[11  As. is  apparent,  the  basis  of  the  several 
propositions  of  plaintiffs  in  error  is  that  sec- 
tion one  of  the  by-laws,  properly  construed, 
is  a  restriction  or  a  limitation  on  the  in- 
surance association,  and  on  its  members,  in 
naming  beneficiaries.  Is  this  true?  In  terms 
the  by-law  is  merely  a  statement  of  the  ob- 
ject of  the  organization.  Neither  this  nor 
any  other  section  of  the  by-laws,  so  far  us 
the  record  shows,  imposes  in  positive  terms 
any  restriction  on  a  member  in  naming  his 
beneficiaries,  and  no  statute  is  pleaded  or 
pointed  out  that  does  so. 

The  proposition  that  the  mere  declaration 
in  a  by-law  of  the  object  of  the  organization 
constitutes  no  restriction  on  the  rights  of  a 
member  of  a  mutual  benefit  insurance  asso- 
ciation, in  naming  his  beneficiary,  seems 
well  supported  by  authority.  1  Cooley's 
Briefs  on  the  Law  of  Ins.  797,  and  numer- 
ous cases  cited.  In  Sulz  v.  Mutual  Reserve 
Fund  Life  Association,  145  N.  Y.  563,  40  N. 
73  S.E,-^2 


E.  242,  28  L.  R.  A.  379,  Mr.  Justice  Peckham 
says:  "Attention  is  then  called  to  the  by- 
laws of  the  defendant,  which  states  its  ob- 
ject to  be  to  promote  the  well-being  of  all 
its  members,  and  to  furnish  substantial  aid 
to  their  families  or  assigns  in  the  event  of 
a  member's  death."  And  commenting  on  this 
provision  he  says:  ''As  the  members  are  not 
in  any  way  restricted  in  the  naming  of 
a  beneficiary  by  any  by-law  of  the  company, 
or  by  its  condtitutiozi,  if  there  is  any  bene- 
ficiary named  in  the  certificate  or  policy 
Itself,  that  person  is  the  one  to  whom  the 
money  shall  be  distributed." 

[2]  The  general  rule  applicable  to  insur- 
ance contracts  is  that  that  construction  must 
be  put  upon  the  laws  of  the  order,  taken  as 
a  whole,  which  is  most  favorable  to  the  in- 
sured, and  most  protects  the  beneficiaries; 
and  the  court  is  not  bound  by  the  construc- 
tion adopted  by  the  society.  29  Cyc.  17, 
and  cases  cited.  This  rule  is  especially  ap- 
plicable where  there  is  doubt  as  to  who  is 
intended  to  be  designated  as  beneficiary.  X 
Cooley*s  Briefs.  820;  Gleavenger  v.  Franklin 
Fire  Ins.  Co.,  47  W.  Va.  595,  35  S.  E.  908; 
May  on  Ins.  182;  Georgia  Home  Ins.  Go.  v. 
Kinnier,  28  Grat  88,  104.  In  a  note  to  Lake 
V.  Minnesota,  etc.,  Ass'n,  52  Am.  St.  Rep.  at- 
page  559,  it  is  said,  that  if  the  by-laws  of  a 
mutual  benefit  society  imposes  no  limit  as 
to  the  persons  to  whom  certificates  shall  be 
payable,  the  person  insured  in  such  an  asso- 
ciation has  the  right  to  direct  the  amount 
of  his  certificate  to  be  paid  to  a  stranger, 
having  no  insurable  interest  in  his  life.  Sa- 
bln  V.  Phlnney,  134  N.  Y.  423,  31  N.  E.  1087, 
30  Am.  St.  Rep.  681 ;  Milner  v.  Bowman,  119 
Ind.  448,  21  N.  E.  1094,  5  L.  R.  A.  95;  Inger- 
soll  V.  Knights  of  Golden  Rule  (C.  C.)  47 
Fed.  272. 

[31  But  assuming  that  the  by-laws  do  im- 
pose restrictions  on  the  naming  of  benefi- 
ciaries, in  whose  favor  or  benefit  does  such 
restrictions  operate?  The  authorities  seem 
uniform,  that  unless  some  statute  or  rule 
of  public  policy  controls,  such  restrictions  are 
to  be  regarded  for  the  benefit  of  the  insurer 
alone,  which  it  may  waive,  and  that  the 
association  is  the  only  one  that  can  raise 
the  objection,  that  the  beneficiary  designated 
does  not  come  within  the  class  of  persons 
who  may  be  so  designated.  2  Cooley's  Briefs, 
3722;  1  Cooley's  Briefs,  815;  29  Cyc.  105; 
Taylor  v.  Hair  (C.  C.)  112  Fed.  913;  Order 
Golden  Chain  v.  Terrell  (C.  C.)  99  Fed.  330; 
Johnson  v.  Supreme  Lodge,  Knights  of  Hon- 
or, 53  Ark.. 255,  15  S.  W.  794,  8  L.  R.  A. 
732;  Tepper  v.  Supreme  Council  of  Royal 
Arcanum,  61  N.  J.  Eq.  638,  47  Atl.  460,  88 
Am.  St.  Rep.  449;  Mechanics'  National  Bank 
V.  Comins,  72  N.  II.  12,  55  Atl.  101,  101  Am. 
St.  Rep.  650;  Cowin  v.  Hurst,  124  Mich.  545, 
83  N.  W.  274,  83  Am.  St.  Rep.  344 ;  29  Cyc. 
105,  106,  and  cases  cited  in  notes. 

In  Taylor  v.  Hair,  snpra,  the  court  says: 
•'While  the  order  is  under  no  obligation  to 
pay  &  benefit  to  a  beneficiary  named  who 
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does  not  sustain  to  the  bolder  of  the  certif- 
icate such  a  relationship  as  is  mentioned  In 
section  119,  the  law  imposes  no  limitations 
upon  it  in  this  respect.  The  order  decides 
for  itself  who  may  become  beneficiaries  in 
the  membership  certificates  which  it  issues, 
and  it  decides  for  itself  whether  in  the 
particular  case  it  will  t^ke  advantage  of  a 
misrepresentation  in  an  application  of  the 
relation  which  the  beneficiary  sustains  to 
the  applicant,  and  refuse  to  pay  the  insur- 
ance. The  injury  arising  out  of  such  mis- 
representation is  to  the  order,  and  it  confers 
no  right  upon  strangers  to  the  transaction." 

[4]  As  we  are  disposed  to  hold  that  the 
by-laws  Imposed  no  restriction  on  the  insured 
in  naming  his  beneficiaries,  and  that  Gomp- 
ton  violated  no  provision  of  his  contract  in 
naming  the  infant  plaintiffs  as  beneficiaries 
in  his  certificates,  It  seems  useless  to  discuss 
the  question  whether  the  defendant  waived 
any  supposed  right  to  defend  the  action  by 
imylng  the  money  into  court  But  we  are 
disposed  to  hold,  assuming  such  restrictions 
to  be  in  the  contract,  such  provision  being 
solely  for  the  benefit  of  the  insurer,  that 
the  admission  of  liability  by  defendant  and 
payment  of _ the  money  into  court  did  consti- 
tute a  waiver  of  any  objection  to  the  bene- 
ficiary, and  that  neither  of  the  Intervening 
claimants  are  entitled  to  object  or  defend  on 
that  ground.  This  proposition  is  abundantly 
supported  by  authority.  1  Gooley's  Briefs, 
815,  and  cases  above  cited. 

Our  conclusion,  therefore,  Is  that  the  Judg- 
ment below  should  be  affirmed. 


(70  W.  Va.  883) 

BOAL  et  aL  v.  WOOD  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  20,  1912.) 

(8pttahu9  hy  the  Court,) 

"L  Descent  ano  Distribution   (f  92*)— Ao- 
-TiON  Against  Heibs— Statutes. 

When  an  intestate  leaves  living  heirs  and 
an  unborn  heir  of  the  same  class,  and  the  es- 
tate is  thereby  vested  in  the  living  heirs  sub- 
ject to  the  contingency  that  the  unborn  heir 
will  come  into  life  and  inherit  with  them,  the 
living  owners  of  the  estate,  for  all  pnrposes  of 
any  litigation  in  reference  thereto  and  affect- 
ing the  jurisdiction  of  courts  to  deal  with  the 
same,  represent  the  whole  estate  and  stand  not 
only  for  themselves  but  also  for  the  person 
unborn. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  S§  382-388;  Dec  Dig. 
§  92.»]  ( 

2.  Descent  and  Distbibution   (|  92*)— Ao- 
tions  Against  Heibs— Jurisdiction. 

Where  the  court  once  legally  acquires  ju- 
risdiction of  an  unborn  heir  by  representation 
through  living  heirs  of  the  same  class,  its  sub- 
sequent birth  without  thereafter  being  made  a 
direct  party  to  the  cause  does  not  divest  the 
court  of  jurisdiction  to  decree  against  it, 
though  to  do  80  is  error. 

\JSjd,  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  §)  382-^88;  Deo.  Pig. 
§  92.*] 


8.  Executors  and  Adiontstsators  ($  335*) 
—Sales  Under  Order  op  Court— Parties. 
Decrees  supporting  a  judicial  sale,  in  a 
suit  brought  by  an  administrator  to  subject  the 
decedent's  lands  to  the  payment  of  his  debts, 
to  which  suit  the  widow  and  living  heirs  were 
parties,  are  not  void  for  want  of  jurisdiction 
as  to  one  who,  when  the  administrator's  suit 
was  instituted,  was  an  unborn  heir  of  the  dece- 
dent, of  the  same  class  as  the  living  heirs  who 
were  parties  to  the  suit,  notwithstanding'  he 
was  never  made  a  direct  party  to  the  suit  after 
coming  into  life. 

[Ed»  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i|  1379-1384; 
Dec.  Dig.   §  335.*] 

Appeal  from  Circuit  Court,  Logan  County* 
Suit  by  Ella  M.  Boal  and  another  against 
Stuart  Wood  and  others.    From  an  order  dis- 
missing the  bill  on  demurrer,  plaintiffs  ap- 
peal.   Affirmed. 

Lilly  &  Shrewsbury,  Chafin  ft  Bland,  and 
Coz  &  Baker,  for  appellants.  Campbell, 
Brown  ^  Davis,  for  appellees. 

ROBINSON,  J.  The  suit  Is  one  for  parti- 
tion. Plaintiff  claims  a  one-tenth  interest  in 
the  lands  of  which  her  father,  Levi  Vance, 
died  seized  and  possessed.  These  lands  were 
sold  in  a  suit  brought  by  the  administra- 
tor of  Vance  to  subject  them  to  the  pay- 
ment of  his  debts.  Defendants  hold  under 
purchasers  at  Judicial  sales  made  in  that 
cause. 

Vance  died  Intestate  in  the  year  1887.  H<^ 
left  a  widow,  nine  living  children,  and  an  nii- 
bom  child.  That  unborn  child  is  now  the 
plaintiff  here.  She  was  bom  within  ten 
months  after  her  father's  death.  Prior  to 
her  birth,  the  suit  to  se!l  che  lands  had  been 
instituted  by  the  administrator.  It  had  pro- 
ceeded to  a  decree  of  sale  as  to  a  part  of  the 
lands.  As  is  usual  in  such  cases,  that  anlt 
had  been  instituted  within  six  months  after 
the  qualification  of  the  administrator.  The 
widow  and  the  nine  living  children  were 
parties  defendant  thereto.  But  plaintiff 
not  being  yet  in  life,  was  not  named  as  a 
party.  Nor  was  she  ever  brought  in  by  pro- 
cess after  she  was  bom.  The  suit,  after  her 
birth,  proceeded  to  a  sale  under  the  decree 
which  had  theretofore  been  entered  and  to 
a  confirmation  of  that  sale.  A  subsequent 
decree  of  sale,  as  to  the  lands  not  embraced 
in  the  former  one,  was  entered,  and  a  sale 
made  under  that  subsequent  decree  was  con- 
firmed. 

[3]  Plaintiff  contends  that  the  Judicial 
sales  are  void  as  to  her — that  the  suit  in 
which  they  were  made  did  not  divest  her 
of  title  to  the  lands.  She  says  the  court 
had  no  Jurisdiction  in  the  premises  since  she 
was  never  made  a  formal  party  to  the  suit 
Her  bill  asserting  this  claim  was  dismissed 
on  demurrer,  and  she  has  appealed. 

If,  as  plaintiff  submits,  the  court  had  no 
Jurisdiction  as  to  her  in  the  administrator's 
suit,  then  it  is  tme  that  she  did  not  lose 
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title  by  the  proceedings  therein.  Her  suit  is 
a  collateral  attack.  She  does  not  come  with- 
in six  months  after  reaching  twenty-one 
years  of  age  to  show  error  in  the  proceed- 
ings. She  comes,  after  that  opportunity  has 
passed,  alleging  absolute  want  of  Jurisdic- 
tion. 

There  ia  no  allegation  in  the  bill  that 
plaintiff's  rights  were  not  fairly  defended  by 
those  present  as  parties — her  mother,  brother 
and  sisters — having  Interests  Identical  with 
hers.  Indeed,  it  appears  there  was  full  op- 
portunity for  defense  against  the  subjection 
of  the  lands  to  the  decedent's  debts  by 
those  who  had:  motives  of  interest  for  them- 
selves and  affection  for  the  plaintiff  to  make 
that  defense.  The  administrator  prosecuting 
the  suit  was  plaintiff's  brother — ^himself  an 
owner  of  the  lands  and  a  defendant  in  his 
own  right  It  is  not  to  be  assumed,  nor  is 
anything  alleged  to  make  it  appear,  that  the 
lands  were  needlessly  or  injudiciously  sub- 
jected to  sale.  Though  plaintiff  had  an  in- 
terest in  the  lands,  she  took  that  interest 
subject  to  the  debts  of  the  ancestor  from 
whom  she  inherited.  Those  debts  were  a 
paramount  charge  on  the  lands.  It  must 
be  presumed  that  those  interested  with  plain- 
tiff were  careful  to  preserve  the  joint  estate 
as  far  as  could  be  done  under  the  circum- 
stances surrounding  that  estate.  The  case 
presents  merely  the  Question  whether  plain- 
tiff's interest  was  illegally  sold— whether 
it  was  sold  without  jurisdiction  in  the  court 
to  order  a  sale  and  to  consummate  one 
when  made. 

[1]  We  have  noticed  that  plaintiff,  though 
legally  in  being  as  an  unborn  child,  was  not 
in  life  at  the  time  the  suit  was  instituted. 
It  was  impossible  to  make  her  a  formal  par- 
ty thereto.  It  was  not  then  known  that 
plaintiff  would  be  bom  alive  and  take  the 
inheritance  which  she  should  have  In  the 
event  that  she  came  into  life.  Conditions  of 
the  estate  demanded  that  the  suit  proceed. 
The  necessity  of  the  case  demanded  that  it 
proceed  without  her  as  a  formal  party.  The 
law  provided  a  way  for  the  court  to  take  ju- 
risdiction notwithstanding  the  situation.  The 
law  provided  a  way  for  the  court  to  take 
hold  of  the  interest  of  this  unborn  child  and 
to  deal  therewith  in  judicial  proceedings  af- 
fecting it  Though  that  child  might  there- 
after come  into  life  and  an  interest  in  the 
lands  devolve  on  it  as  of  the  time  of  the 
death  of  its  father,  still  the  court  could  take 
jurisdiction  in  relation  to  it  even  before  its 
birth.  The  court's  power  to  do  so,  arose 
out  of  the  very  necessity  of  things.  "The 
rule  in  regard  to  parties  is  a  rule  of  con- 
venience, and  the  court  will  never  allow  it 
to  be  so  applied  as  to  do  an  injury,  to  ob- 
struct the  administration  of  justice."  Faulk- 
ner V.  Davis,  18  Grat  693,  98  Am.  Dec.  698. 
The  living  owners  of  the  estate  were  the 
only  ones  that  could  be  made  actual  parties 
to  the  suit    But  (his  unborn  child  was  so 


virtually  made  a  party  through  them  that 
jurisdiction  attached  as  to  it  also.  It  was 
a  party  by  representation.  "Where  an  es- 
tate is  vested  in  persons  living,  subject  only 
to  the  contingency  that  persons  may  be  born 
who  will  have  an  interest  therein,  the  liv- 
ing owners  of  the  estate,  for  all  purposes  of 
any  litigation  in  reference  thereto,  and  af- 
fecting the  jurisdiction  of  courts  to  deal 
with  the  same,  represent  the  whole  estate, 
and  stand  not  only  for  themselves,  but  also 
for  the  persons  unborn.  This  is  a  rule  of 
convenience  and  almost  of  necessity."  Kent 
V.  Church  of  St  Michael,  136  N.  Y.  10,  32  N. 
E.  704,  18  L.  R.  A.  331,  32  Am.  St  Rep.  693. 
"Where  the  legal  title  to  an  estate  is  vested 
in  a  class  subject  merely  to  open  and  let 
in  after-born  children,  the  members  of  the 
class  in  being  at  any  given  time  represent 
not  only  themselves  but  also  the  persons 
not  bom,  in  any  litigation  with  reference 
to  the  estate."  15  Enc.  PI.  &  Pr.  650. 
"Whenever  the  court  of  chancery  has  power 
to  decree  the  conversion  of  real  estate  into 
personal,  it  may  do  so  notwithstanding  the 
contingent  interests  of  some  of  the  parties 
who  are  not  yet  in  being,  or  not  ascertained, 
provided  all  the  parties  are  brought  before 
the  court  that  can  be  brought  before  it,  and 
especially  where'  the  rights  of  the  non-exist- 
ent or  as  yet  unascertained,  parties  will  be 
represented  and  sufficiently  defended  by  the 
persons  who  are  made  parties,  and  who  have 
motives  of  self-interest  and  affection  to  make 
such  defense.  And  this  is  styled  the  doc^ 
trine  of  representation  of  parties."  2  Mi- 
nor's Inst  (4th  Ed.)  23a  "Under  the  laws  of 
Virginia  parties  in  being,  possessing  an  estate 
of  inheritance  in  property,  are  regarded  as 
so  far  representing  all  persons,  who,  being 
afterwards  bom,  may  have  interests  there- 
in, that  a  decree  for  the  sale  thereof  bind- 
ing them  will  also  bind  the  latter  party .** 
Knotts  ▼.  Stearns,  91  U.  S.  638,  23  L.  Ed. 
252. 

[2]  The  court  acquired  jurisdiction  to  hear 
and  to  determine  the  rights  of  this  unborn 
infant  It  acquired  that  jurisdiction  by 
making  the  living  owners  of  the  same  class 
with  the  unborn  owner  parties  to  the  suit 
Having  thus  acquired  jurisdiction  of  the  par- 
ty, the  court  possessed  the  power  to  proceed 
to  the  final  disposition  of  the  suit  Black  on 
Judgments,  f  243.  True,  when  the  Infant 
came  Into  life,  It  should  have  been  made  a 
party  in  person.  Not  to  do  so  was  error, 
just  as  It  is  error  not  to  revive  a  suit  against 
the  heirs  or  legal  representatives  when  a 
party  dies.  But  the  failure  to  do  so  could 
not  divest  the  court  of  the  jurisdiction  it 
had  lawfully  acquired.  "The  test  of  juris- 
diction is  whether  the  tribunal  has  power  to 
enter  upon  tT^e  inquiry,  and  not  whether  its 
conclusions  in  the  course  of  it  were  right 
or  wrong."  Van  Fleet  on  Collateral  Attack, 
S  61.  "When  once  the  jurisdiction  of  the 
court  has  attached,  no  subsequent  error  or 
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Irregularity  In  the  exercise  of  that  Jurisdic- 
tion can  make  its  judgment  void.*'  1  Black 
on  Judgments,  |  204.  The  jurisdiction  by 
representation  continued  for  a  longer  time 
than  necessity  demanded,  but  it  continued 
nevertheless.  To  allow  it  so  to  continue  was 
error  which  would  call  for  a  reversal.  But 
mere  error  cannot  avail  plaintiff  in  this 
suit.  The  court  legally  acquired  jurisdic- 
tion over  her  which  it  later  erroneously 
employed;  but  it  never  lost  the  jurisdic- 
tion which  it  lawfully  acquired  before 
she  was  bom.  It  had  the  power  to  proceed 
to  final  judgment  though  It  proceeded  there- 
to erroneously  by  a  failure  to  make  her  a 
personal  party  to  the  suit  when  she  came 
Into  life.  This  principle  is  well  illustrated  in 
a  Virginia  case,  from  which  we  quote:  "The 
authority  to  decide  being  once  shown,  it  can 
never  be  divested  by  being  improperly  or  er- 
roneously employed.  Freeman  on  Judgments, 
(  136;  Cox  Y.  Thomas*  Adm'x,  9  Orat.  312. 
If,  for  example,  a  suit  be  commenced  against 
a  feme  sole,  it  does  not  abate  by  her  subse- 
quent marriage,  but  it  may  proceed  against 
husband  and  wife  jointly.  If  the  plaintiffs, 
however,  without  noticing  the  marriage  take 
judgment  against  the  feme,  the  judgment  Is 
not  thereby  rendered  void,  but  Is  regarded 
as  valid  and  binding  until  and  unless  re- 
versed by  some  direct  proceeding  In  that 
court.  In  a  number  of  cases  this  doctrine 
has  been  carried  to  the  extent  of  holding 
that  when  process  is  served  in  the  lifetime 
of  the  defendant  and  he  afterwards  diea,  a 
judgment  against  him  subsequent  to  his 
death  Is  not  absolutely  void,  but  simply 
voidable.  The  court  having  obtained  juris- 
diction over  the  defendant  whilst  living,  is 
thereby  empowered  to  proceed  with  the  case 
to  judgment;  and  although  the  court  ought 
to  cease  to  exercise  jurisdiction  over  the 
party  when  he  dies,  Its  failure  to  do  so  Is 
an  error  to  be  corrected  on  appeal,  or  writ 
of  error  coram  nobis,  as  the  case  may  be." 
Neale  v.  Utz,  75  Va.  480.  See,  also,  King  v. 
Burdett,  28  W.  Va,  601,  57  Am.  Rep.  687; 
Watt  V.  Brookover,  35  W.  Va.  323,  13  S.  B. 
1007,  29  Am.  St  Rep.  811;  Black  on  Judg- 
ments, §  200. 

In  the  case  under  consideration,  necessity 
made  the  court  to  take  jurisdiction  of  the  un- 
born infant  by  representation;  the  court 
then  had  power  to  go  on  by  representation  to 
the  end,  though  to  do  so  was  erroneous.  Just 
as  the  court  may  erroneously  go  on  after 
the  death  of  a  party  as  to  whom  jurisdiction 
has  attached  while  living,  so  it  may  proceed 
after  the  birth  of  a  party  as  to  whom  juris- 
diction theretofore  attached  while  unborn. 
The  court  having  legally  acquired  jurisdic- 
tion over  the  Infant  whilst  unborn,  that  court 
was  empowered  to  proceed  to  judgment 
The  change  from  an  unborn  child  to  one  In 
the  arms  of  the  mother  could  not  divest  the 
court  of  jurisdiction  over  it     It  was  the 


same  person.  It  had  already  been  construc- 
tively brought  before  the  court  by  the  bring- 
ing in  of  those  of  the  same  class  who  In  law 
represented  it  A  change  In  the  status  of  a 
party  does  not  call  for  a  new  summons  to 
enable  a  court  to  ke^  the  jurisdiction  it  has 
once  acquired.  If  It  were  so,  jurisdiction 
would  readily  be  lost;  a  party  could  volun- 
tarily divest  the  court  of  jurisdiction.  Sure- 
ly constructive  service  by  publication'  as  to 
a  non-resident  continues  to  give  the  court  ju- 
risdiction notwithstanding  the  party  after- 
wards becomes  a  resident  of  the  state  and  is 
not  personally  served.  So  constructive  serv- 
ice by  representation  as  to  one  an  unborn  In- 
fant continues  to  give  the  court  jurisdiction 
though  the  infant  Is  afterwards  bom  alive. 
"The  jurisdiction  of  a  court  depends  upon 
the  state  of  affairs  existing  at  the  time  It  is 
invoked,  and  if  the  jurisdiction  once  attaches 
to  the  person  and  subject-matter  of  the  liti- 
gation, the  subsequent  happening  of  events, 
though  they  are  of  such  a  character  as  would 
have  prevented  jurisdiction  from  attaching 
in  the  first  Instance,  will  not  operate  to  oust 
the  jurisdiction  already  attached.  This  is 
the  statement  of  the  rule  that  subsequoit 
events  will  never  defeat  jurisdiction  already- 
acquired.**    12  Enc.  Pi.  &  Pr.  171. 

Plaintiff  was  before  the  court  in  the  suit  of 
which  she  complains.  She  was  there  by  rep- 
resentation which  the  law  deems  sufficient 
to  give  the  court  jurisdiction  as  to  her.  She 
cannot  collaterally  attack  the  decrees.  If 
the  suit  had  been  brought  after  her  birtlit  the 
case  would  be  entirely  different  The  d^ 
murrer  was  rightly  sustained.  We  must  at* 
firm  the  order. 

(lis  Va.  121) 
SOUTHERN  RT.  CO.  v.  McMENAMIN  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
18,  1912.    RehearW  Denied  March  U, 

1912.) 

1.  Appkal  and  Ebrob  (§  1041*)  —  Review- 
Harmless  Ebbob— Pleading. 

The  allowance  of  an  amendment  before  de- 
fendant had  pleaded  which  did  not  change  the 
cause  of  action  could  not  have  prejudiced  de- 
fendant, where  the  trial  was  then  pos^oned 
for  two  months. 

[Bd.  Note.— 'For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fi  4106-4109;    Dec  Dig.  I 

1041.*] 

2.  Railboads      (§     222*)— Operation— Nui- 
sance—Action— Pleading  . 

In  selecting  a  place  for  its  yards  and  coal 
chutes  and  power  house,  a  railroad  is  acting  in 
its  private  capacity,  such  acts  being  mere  in- 
cidents to  the  operation  of  the  roaa,  in  which 
the  public  has  no  concern,  and  so,  if  the  yard» 
and  coal  chutes  constitute  a  nuisance,  it  is 
unnecessary  to  allege  or  prove  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroadib 
Dec  Dig.  i  222*} 


3.  Nuisance    (§    53*)— Actions— Dajcaoi 
Evidence. 

In  an  action  for  maintaining  a  smoke  noi* 
sance  near  plaintiff's  residence,  where  the  jary 
viewed  the   premises   and   the  evidence  fnllj 
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showed  the  character  of  the  injury  complained 
of,  the  question  of  damages  was  properly  sub- 
mitted  to  the  jury,  despite  the  absence  of  evi- 
dence of  the  pecuniary  loss. 

[Ed.  Note.--For  other  cases,  see  Nuisance, 
Dec.  Dig.  §  63.*] 

4.  Railroads  (|  222*)— Operation— Nui- 
sance. 

That  the  operation  of  trains  casts  some 
smolce  upon  the  property  of  plaintiff  will  not 
warrant  a  railroad  company  in  maintaining 
yards  and  coal  shutes  so  near  the  property  of 
plaintiff  as  to  depreciate  its  value  by  reason  of 
smoke. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  222.*] 

5.  Appeal  and  Brbob  (f  1064*)— Rsvibw— 
Harmless  Error— Instructions. 

In  an  action  against  a  railroad  company 
for  maintaining  a  smoke  nuisance  near  plain- 
tiff's residence,  error  in  an  instruction  which 
eliminated  from  the  consideration  of  the  jury 
any  question  as  to  injurv  of  plaintiff's  personiU 
property  was  not  prejudicial  to  defendant 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  J>ec  Dig.  f  1064.*] 

6.  I^noTATiON  OP  Actions  (|  65* )— Private 
Nuisance— Permanent   Nuisance. 

A  railroad  is  a  permanent  structure,  and, 
where  it  is  a  nuisance^  there  is  only  one  ri«ht 
of  action  therefor,  which  will  be  barred  witnin 
the  statutory  period,  and  the  entire  damage 
suffered  both  past  and  future  must  be  recov- 
ered in  one  action. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  H  299-306;   Dec.  Dig.  i 

7.  Limitation  of  Actions  (S  55*)— Action 
FOR  Nuisance— Railroad  Company— In- 
crease OF  Business. 

Where  a  railroad  company's  yards  were  a 
nuisance  when  constructed,  there  was  a  single 
cause  of  action  which  accrued  when  the  nui-, 
sauce  began,  though  the  business  of  the  road 
increased  and  the  nuisance  became  greater 
from  year  to  year. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  {§  299^306;  Dec  Dig. 
I  55.*] 

8.  Limitation  of  Actions  (§  197*)— Accrual 
OF  Cause  of  Action— Nuisancs—Bvidence. 

In  an  action  a^rainst  a  railroad  company 
for  a  nuisance  arising  from  its  establishment 
of  its  yards  and  coal  chute  near  plaintiff's  resi- 
dence, where  it  appeared  that  the.  yards  and 
chute  had  been  there  more  than  the  statutory 
time,  plaintiff's  evidence  that  the  damage  was 
not  appreciable  until  within  recent  times  was 
not  contradicted  by  proof  that  the  railroad 
company  had  ceased  to  have  some  of  its  en- 

?:ines  coaled  at  that  yard,  for  the  use  of  in- 
erior  coal  or  other  causes  might  have  operated 
to  cause  the  increase  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Dec  Dig.  £  197.*] 

Error  to  drcnlt  Court  of  City  of  Alexan- 
dria. 

Action  by  Alice  McMenamln  and  another 
against  the  Southern  Railway  Company^ 
There  was  a  judgment  for  plaintiffs,  and 
defendant  brings  error.  Reversed  and  re- 
manded. 

Robert  B.  Tunstall  and  Francis  L.  Smith, 
for  plaintiffs  In  error.  J.  K.  M.  Norton  and 
Edmund  Burke,  for  defendant  in  error. 


HARRISON,  J.  This  action  of  trespass 
on  the  case  was  brought  by  Alice  McMena- 
min  and  her  husband,  Richard  McMenamln, 
to  recover  of  the  Southern  Railway  Company 
damages  for  injuries  resulting,  as  alleged, 
from  the  maintenance  by  the  defendant  com- 
pany of  a  nuisance  on  its  property. 

The  declaration  alleges  that  the  plaintiff, 
Alice  McMenamln,  is  the  owner  of  a  large 
brick  dwelling  house  in  the  city  of  Alexan- 
dria, which  she  has  occupied  with  her  fami- 
ly as  a  borne  during  the  time  of  the  griev- 
ances complained  of,  and  is  still  occupying; 
tliat  the  defendant  company,  has,  for  a  num- 
ber of  years,  owned  property  and  operated 
railroad  yards  in  the  city  of  Alexandria  in 
close  proximity  to  the  property  of  the  plain- 
tiff, and  has,  since  she  bought  and  improved 
her  property,  erected  in  its  yards,  and  estab- 
IhsAfed  in  connection  therewith,  a  large  plant 
for  the  generation  of  electricity,  and  has  also 
erected  in  its  yards  a  large  strucfture  known 
as  a  coal  chute,  from  which  the  tenders  of 
the  defendant's  engines  are  filled  with  coal, 
and  has  established  in  connection  with  each 
of  these  structures  large  stationary  engines. 
The  plaintiffs  further  aver  that  the  defend- 
ant, for  five  years  past  immediately  preced- 
ing the  institution  of  this  suit  has  sd  operat- 
ed its  electric  plant,  coal  chute,  and  station- 
ary engines  in  connection  therewith,  and  in 
filling  its  engines  witli  coal  from  said  chute, 
and  in  firing  such  engines,  as  to  cause  great 
injury  to  the  property  of  the  plaintiff,  Alice 
McMenamln,  as  a  dwelling  place,  and  to  hes 
personal  property  of  every  description  situat- 
ed therein.  It  is  further  averred  that  the 
defendant,  its  agents  and  employes,  have 
within  the  five  years  last  past  caused  to  be 
emitted  from  its  electric  plant,  coal  chute^ 
and  stationary  engines,  and  from  its  train  en- 
gines, while  the  same  are  being  filled  with 
coal  and  fired  at  such  coal  chute,  great 
clouds  of  dense,  black  smoke,  cinders,  and 
soot,  impregnated  with  acid,  and  has  emitted 
also  therefrom  poisonous  and  disagreeable 
gases,  as  well  as  much  noise,  and  that  these 
dense  clouds  of  greasy  and  acid  impregnated 
smoke,  soot, ,  cinders,  and  poisonous  gases 
have  filled  the  air  and  settled  over,  in,  and 
upon  the  property  of  the  plaintiff,  and 
through  the  windows  of  her  house  upon  the 
person  and  clothes  of  the  occupants,  to  such 
an  extent  as  to  be  almost  unbearable ;  that 
her  fruit  trees,  plants,  and  fiowers  situated 
upon  her  said  premises  have  been  greatly  in- 
jured, the  fruit  trees  being  either  dead  or  dy- 
ing. It  is  further  averred  that  this  serious 
injury  comes,  npt  continuously,  but  when- 
ever the  wind  blows  in  the  direction  of  such 
property;  that  these  acts  of  the  defendant 
have  caused  a  great  nuisance,  and  in  the 
past  three  years  have  become  almost  unbear- 
able when  the  wind  blows  in  the  direction  to 
bring  the  smoke,  soot,  cinders,  etc.,  over  the 
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property  and  Into  the  house  of  the  plaintiff, 
thereby  preventing  its  full,  proper,  and  use- 
ful enjoyment,  and  rendering  the  same  al- 
most uninhabitable,  and  also  thereby  greatly 
depreciating  the  value  of  her  said  lot  and 
dwelling  house. 

The  declaration  contains  no  averment  of 
negligence;  the  theory  of  plaintiffs'  case  be- 
ing that  the  structures  and  operations  main- 
tained by  the  defendant  constituted  a  nui- 
sance, which  caused  the  injuries  complained 
of. 

The  defendant  railroad  company  filed  pleas 
of  the  general  issue  and  the  statute  of  limi- 
tations. The  trial  resulted  In  a  verdict  and 
judgment  thereon  in  favor  of  the  plaintiffs, 
which  this  writ  of  error  brings  under  re- 
view. 

[1]  The  objection  to  the  action  of  the 
court  in  allowing  the  plaintiffs  to  amend 
their  declaration  by  striking  out  the  words, 
"and  also  thereby  depreciating  the  value  of 
her  said  lot  and  dwelling  house,"  la  not  well 
taken.  The  record  does  not  show,  as  con- 
tended, that  at  the  time  the  amendment  was 
allowed  the  defendant  had  filed  its  pleas  of 
the  general  issue  and  the  statute  of  limita- 
tions. On  the  contrary,  it  appears  that  the 
amendment  was  first  allowed,  and  thereupon 
the  defendant  pleaded.  Nor  is  it  tenable 
that  the  effect  of  the  amendment  was  to 
make  a  new  and  different  case.  The  whole 
proceeding  was  on  the  same  day,  and  the 
trial  then  postponed  for  two  months,  so  that 
the  defendant  could  not  have  been  preju- 
diced. 

Instructions  "A"  and  '*B,"  as  modified  by 
the  court,  fairly  submitted  the  plaintiffs*  the- 
ory of  the  case  to  the  jury,  without  prejudice 
to  the  rights  of  the  defendant. 

[2]  Two  objections  are  suggested  to  these 
instructions.  The  first  is  that  the  defend- 
ant's engines  were  engaged  in  transportation 
service;  that  the  acts  complained  of  consti- 
tuted a  legalized  nuisance,  for  which  the 
plaintiffs  were  not  entitled  to  recover,  be- 
cause there  was  no  averment  or  proof  of 
negligence. 

In  selecting  the  site  for  its  yards  and  the 
location  therein  for  its  coal  chute  and  power 
house,  and  in  the  operation  of  those  plants  as 
well  as  In  firing  its  engines  on  the  yards  and 
otherwise  preparing  them  for  use  in  the 
transportation  of  persons  and  property,  the 
defendant  company  was  acting  in  its  private 
capacity,  such  acts  being  incidents  to  the 
operation  of  the  road  with  which  the  public 
had  no  concern.  Townsend  v.  Norfolk  Ry.  & 
L.  Co.,  105  Va.  22,  62  S.  B.  970,  4  L.  R.  A. 
(N.  S.)  87,  115  Am.  St  Rep.  842;  Terrell  v. 
G.  &  O.  Ry.  Oo.,  110  Va.  840,  66  8.  B.  65,  32 
L.  R.  A.  (N.  8.)  371. 

It  is  not  necessary  to  allege  or  prove  negli- 
gence where  the  acts  complained  of  result 
from  a  nuisance  committed  by  a  railroad 
company  in  its  private  capacity,  for,  as  a 
rule»  it  is  liable  under  such  circumstances. 


even  though  the  nuisance  Is  not  negligently 
caused.    Terrell  ▼.  O.  &  O.  Ry.  Co.,  supra. 

[8]  The  second  objection  to  these  instruc- 
tions is  that  there  was  no  evidence  of  the 
amount  or  value  of  the  injury  to  guide  the 
jury  in  arriving  at  their  verdict 

The  jury  viewed  the  premises  and  saw  the 
conditions.  The  evidence  abundantly  shows 
the  character  of  the  injury  complained  of, 
the  conditions  under  which  plaintiffs  suf- 
fered, and  the  inconvenience  to  them  in  the 
enjoyment  of  their  property. 

Where  the  injury  is  discomfort  and  incon- 
venience, the  amount  of  damages  must  be 
left  to  the  jury  in  view  of  all  the  facts.  Ab- 
solute certainty  in  such  cases  is  not  attain- 
able, and  is  not  required.  The  injured  par- 
ty cannot  be  denied  the  right  to  recover  be- 
cause he  cannot  show  the  exact  amount  wltb 
certainty,  although  he  is  ready  to  show  ta 
the  satisfaction  of  the  jury  that  he  has  suf- 
fered large  damage.  Where  from  the  nature 
of  the  case  the  amount  of  damage  cannot  be 
ascertained  with  certainty,  there  is  no  objec- 
tion to  placing  before  the  jury  all  the  facts 
and  circumstances  of  the  case  having  any 
tendency  to  show  damages,  or  their  probable 
amount,  so  as  to  enable  them  to  make  the 
most  Intelligible  and  probable  estimate 
which  the  nature  of  the  case  will  admit  1 
Sedgwick  on  Damages,  1 170. 

[4]  There  was  no  error  in  the  refusal  of 
the  court  to  grant  instruction  No.  4  asked 
for  by  the  defendant  There  was  evidence 
tending  to  show  that  some  smoke  was  thrown 
upon  the  plaintiff^'  premises  from  the  en- 
gines of  passing  trains  on  the  tracks  of  the 
defendant,  which  lay  between  its  yards  and 
the  plaintiffs'  house.  The  effect  of  instruc- 
tion No.  4  was  to  tell  the  jury  that  if  any 
smoke,  gas,  etc.,  was  cast  upon  the  plaintiffs' 
premises  from  any  of  the  operations  of  the 
defendant  or  from  any  other  railroad,  no 
matter  how  slight  the  cause,  this  was  a  li- 
cense for  the  defendant  to  make  the  home  of 
the  plaintiff^  uninhabitable  by  deluging  it 
with  smoke,  soot,  cinders,  and  poisonous  gas- 
es from  the  operations  in  its  yards  of  the 
coal  chute  and  power  house,  and  the  coaling^ 
and  firing  of  engines  therein,  upon  the  the- 
ory that  when  the  smoke,  etc,  from  the  caus- 
es imposing  liability  upon  the  defendant  is 
mingled  with  the  smoke  for  which  there  is 
no  liability,  the  plaintiffs  cannot  recover,  no 
matter  how  great  they  may  have  shown  their 
damage  to  be  from  the  causes  which  made 
the  defendant  responsible. 

In  no  aspect  of  the  present  case  could  such 
an  instruction  be  proper.  The  plaintiffs  al- 
leged and  proved  that  serious  damage  was 
done  them  by  the  smoke,  gases,  etc,  from  the 
operations  on  the  defendant's  yards,  and 
this  responsibility  cannot  be  escaped  by 
showing  that  a  modicum  of  smoke  was 
thrown  upon  the  plaintiffs  from  a  lawful 
source. 

[S]  Instruction  No.  6  as  asked  tells  the  jiK 
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ry  that  they  mast  find  for  the  defendant,  be- 
cause there  was  no  evidence  of  depreciation 
in  the  value  of  the  property  or  as  to  the 
amount  of  damages  sustained. 

This  was  ^  error,  as  shown  in  commenting 
upon  the  second  objection  to  instructions  A 
and  B,  asked  for  by  the  plaintiffs.  It  was 
certainly  not  prejudicial  to  the  defendant 
for  the  amendment  complained  of  to  elimi- 
nate from  the  consideration  of  the  jury  any 
question  of  injury  to  the  plaintiffs'  personal 
property. 

The  real  question  in  this  case  and  the  one 
to  which  the  argument  has  been  chiefly  di- 
rected involves  the  right  of  the  defendant  to 
the  defense  of  the  statute  of  limitations,  and 
the  propriety  of  the  court's  action  In  modify- 
ing instruction  No.  3  asked  for  by  the  de- 
fendant, which  reads  as  follows: 

"If  the  jury  believe  from  the  evidence  that 
the  structures  designated  as  the  'coal  chute' 
and  'power  plant'  were  put  in  operation  pri- 
or to  five  years  before  the  institution  of  this 
action,  and  tliat  the  firing  and  coaling  of  de- 
fendant's engines  at  said  coal  chute  com- 
menced more  than  five  years  before  the  insti- 
tution of  this  action,  that  said  structures 
are  of  a  permanent  character,  that  they 
have  been  operated  since  first  used,  and  Its 
engines  fired  and  coaled  at  said  coal  chute 
since  it  was  first  used  in  the  same  manner 
to  the  time  of  the  InstitutloB  of  the  suit,  and 
that  the  operation  of  said  coal  chute  and 
power  plant,  and  firing  and  coaling  of  said 
engines  have  injured  the  property  of  the 
plaintiffs,  and  that  the  nuisance  caused  by 
said  operations  Is  of  such  a  character  that 
its  continuance  necessarily  constituted  a  per- 
manent Injury  to  plaintiffs'  property,  then 
the  jury  are  Instructed  that  the  plaintiffs' 
cause  of  action  accrued  when  said  power 
bouse  and  chute  were  first  operated,  and 
said  engines  were  first  coaled,  or  their 
draught  increased  by  the  use  of  blowers  at 
Bald  chute;  that  the  claim  of  the  plaintiffs 
is  barred  by  the  statute  of  limitations,  and 
their  verdict  shall  be  for  the  defendant." 

The  substantial  difference  between  the 
foregoing  instruction,  asked  for  by  the  de- 
fendant, and  its  modification  as  given  by  the 
court,  is  the  addition  of  the  words,  "and  to 
substantially  the  same  extent,"  making  the 
instruction  where  the  addition  occurs  read 
as  follows:  "That  said  structures  are  of  a 
permanent  character,  that  they  have  been 
operated  since  first  used,  and  its  engines  fir- 
ed and  coaled  at  said  coal  chute  since  it  was 
first  used  in  the  same  manner  and  to  sub- 
stantially the  same  extent,  during  the  whole 
period  from  the  construction  of  said  coal 
chute,"  etc. 

The  evidence  of  the  defendant  tends  to 
show  a  continuous  damage  to  the  property 
of  the  plaintiffs  from  the  time  the  struc- 
tures complained  of  were  erected  and  the  op- 
erations there  begun  down  to  the  date  of 
the  institution  of  this  suit — a  period  of  more 
than  five  years.    Instruction  No.  3  involves  a 


consideration  of  the  questions  arising  upon 
the  plea  of  the  statute  of  limitations ;  it  be- 
ing contended  on  behalf  of  the  plaintiffs  that 
the  statute  of  limitations  cannot  be  invoked 
in  this  case,  and  that  an  Instruction  recog- 
nizing Its  application  should  not  have  been 
given  in  any  form. 

[6]  The  general  rule  with  respect  to  nui- 
sances undoubtedly  is  that  repeated  actions 
may  be  brought  as  long  as  the  nuisance  con- 
tinues, but  an  exception  to  the  general  rule, 
as  well  established  as  the  rule  itself,  is  that 
where  a  permauent  nuisance,  the  consequen- 
ces of  which  in  the  normal  course  of  things 
will  continue  indefinitely,  there  is  but  a  sin- 
gle action  therefor,  and  the  entire  damage 
suffered,  both  past  and  future,  must  be  re- 
covered in  that  action,  and  the  right  to  re- 
cover will  be  barred  unless  it  is  brought 
within  the  prescribed  number  of  years  from 
the  time  the  cause  of  action  accrued.  Va. 
Hot  Springs  Co.  v.  McCray,  106  Va.  461,  66 
S.  E.  216,  10  li.  R.  A.  (N.  S.)  465. 

The  principles  enunciated  in  the  case  cit- 
ed are  sustained  by  the  great  weight  of  au- 
thority, and  in  no  class  of  cases  is  the  doc- 
trine more  frequently  invoked  and  applied 
than  in  cases  involving  the  construction  and 
operation  of  railroads,  which  are  presumed 
to  be  permanent  structures.  Highland,  etc., 
Co.  V.  Matthews,  99  Ala.  24,  10  South.  267, 
14  Lu  R.  A.  462;  Frankle  v.  Jackson,  Re- 
ceiver (a  C.)  30  Fed.  898 ;  StodghlU  v.  Rail- 
road Co.,  53  Iowa,  341,  5  N.  W.  495 ;  Chica- 
go, etc.,  V.  Loeb,  118  111.  203,  8  N.  B.  460, 
59  Am.  Rep.  341 ;  Fowle  v.  New  Haven,  etc., 
Co.,  107  Mass.  352;  Id.,  112  Mass.  334,  17 
Am.  Rep.  106;  Louisville,  etc.,  Co.  v.  Orr, 
91  Ky.  109,  15  S.  W.  8;  Illinois,  etc.,  Co.  v. 
Hodge  (Ky.)  55  S.  W.  688;  Porter  v.  Mid- 
land, etc.,  .Co.,  125  Ind.  476,  25  N.  E.  556 ; 
De  Geofroy  v.  Merchants',  etc.,  Co.,  179  Mo. 
698,  79  S.  W.  386,  64  L.  R.  A.  959,  101  Am. 
St.  Rep.  524;  Chicago,  etc.,  Co.  v.  O'Connor, 
42  Neb.  90,  60  N.  W.  326 ;  Williams  v.  South- 
ern, etc.,  Co.,  150  Cal.  624,  89  Pac.  599; 
Jacksonville,  etc.,  Co.  v.  Lockwood,  83  Fla. 
573,  15  South.  327. 

[7]  The  effect  of  the  modification  by  the 
court  of  instruction  No.  3  was  to  require 
the  Jury  to  believe,  before  applying  the  bar 
of  the  statute  of  limitations,  that  the  Inju- 
ries to  the  property  of  the  plaintiffs  had 
been  "continuous  in  the  same  manner  and 
substantially  to  the  same  extent  during  the 
whole  period  from  the  construction  of  the 
coal  chute  and  power  house.**  Under  the  in- 
struction as  modified  if  it  appeared  that  the 
business  of  the  defendant  had  Increased  dur- 
ing the  five-year  period,  thereby  causing  an 
Increased  damage  to  the  plaintiffs,  the  Jury 
would  not  have  been  authorized  to  sustain 
the  defense  of  the  statute  of  limitations. 

We  are  of  opinion  that  It  was  not  essen- 
tial to  the  defense  of  the  statute  of  limita- 
tions that  the  damage  complained  of  should 
exist  to  the  same  extent  during  the  period 
of  five  years,    Louisville,  etc^  Co.  y.  Orr, 
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supra ;  Kilcoyn  y.  Chicago,  eta,  Go.,  141  Ky. 
237.  132  S.  W.  438. 

In  the  case  last  cited  it  is  said:  '^There 
is  nothing  in  this  case  to  take  it  out  of  the 
rule  laid  down  in  the  cases  cited.  In  those 
cases,  as  here,  traffic  over  the  road  had 
been  begun  more  than  five  years  before  the 
suit  was  brought  It  had  increased  within 
five  years  before  the  suit  was  brought  and 
greater  damage  had  been  done,  but  this  does 
not  affect  the  question.  The  railroad  is  a 
permanent  structure,  and  the  property  own- 
er must  know  that,  as  the  business  of  the 
road  increases,  the  trains  will  increase.  He 
has  five  years  In  which  to  bring  his  action, 
and  the  time  cannot  be  extended  by  reason 
of  the  fact  that  the  business  of  the  road  has 
greatly  increased.  To  so  hold  would  be  to 
ignore  the  rule;  for  the  reason  that,  as  the 
country  builds  up,  the  business  of  all  rail- 
roads increases.  The  railroad  has  the  right 
to  use  its  tracks  for  its  business  as  It  in- 
creases, and  Its  lawful  use  of  its  own  prop- 
erty cannot  give  rise  to  a  fresh  cause  of  ac- 
tion." 

In  the  light  of  the  authorities  cited,  we 
are  of  opinion  that  instruction  No.  3  embod- 
ied a  correct  statement  of  the  law,  and 
should  have  been  given  in  the  form  in  which 
It  was  asked  by  the  defendant 

[8]  In  connection  with  this  last-mentioned 
assignment  of  error,  the  defendant  contend- 
ed that,  with  respect  to  the  time  when  the 
damage  complained  of  began,  the  plaintiffs' 
evidence  could  not  be  considered  because  In 
conflict  with  physical  facts  which  made  it 
impossible  for  such  evidence  to  be  true.  The 
physical  facts  relied  on  in  support  of  this 
contention  consisted  of  the  defendant's  evi- 
dence that  the  use  of  Its  yard  and  the  struc- 
tures therein  was  less  extensive  at  the  end 
of  the  five-year  period  than  In  the  'beginning, 
for  the  reason  that  during  that  period  the 
passenger  operations  of  the  defendant  were 
transferred  entirely  from  the  yard  to  the 
Union  Station,  some  distance  from  the  plain- 
tiffs' property;  and  that  the  freight  opera- 
tions, other  than  those  involving  freight  des- 
tined locally  to  Alexandria,  were  transferred 
to  the  Potomac  yards,  several  miles  from  Al- 
exandria. It  is  insisted  that  these  changes 
necessarily  resulted  in  diminishing  the  dam- 
age accruing  to  the  plaintiffs'  property,  but 
that,  notwithstanding  these  facts,  both  plain- 
tiffs testified  that  their  damage  was  insig- 
nificant in  the  beginning  of  the  five-year  pe- 
riod, and  very  great  in  the  latter  part  there- 
of; indeed,  the  plaintiffs'  evidence  tended 
to  limit  the  damage  sustained  by  them  to 
the  three  years  immediately  preceding  the 
institution  of  their  suit 

The  evidence  of  the  defendant  tending  to 
show  that  it  had  transferred  a  large  part  of 
its  business  from  the  yard  in  question  to 
other  places,  did  not  establish  such  physical 
facts  as  to  render  the  evidence  of  the  plain- 


tiffs nntrue.  Many  causes,  such  as  inferior 
coal,  increase  In  the  number  of  engines  fir- 
ed and  coaled  at  the  chute  and  power  house, 
etc.,  may  have  operated  to  make  the  damage 
greater  after  the  business  mentioned  bad 
been  transferred  to  other  places.  It  was  for 
the  Jury  to  say,  upon  all  the  evidence,  when 
the  damage  began  which  gave  the  plaintiffs 
a  cause  of  action. 

For  the  error  of  the  circuit  court  in  refus- 
ing instruction  No.  3,  as  asked  for  by  the  de- 
fendant and  in  modifying  the  same,  Its  judg- 
ment must  be  reversed,  the  verdict  of  the 
Jury  set  aside,  and  the  case  remanded  for  a 
new  trial  to  be  had,  not  in  confiict  with  the 
views  expressed  in  this  opinion. 

Reversed. 

WHITTLB,  J^  absent 


(lis  Ya.  IM) 
WALTBB  T.  WHTTAGBB  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

18,  1912.    Rehearing  Denied  March 

14,  1912.) 

1.  Wnxs  (I  706*)— AonoN  to  Cowstbu*- 
lUoHT  TO  Afpsai^— Estoppel. 

By  suing  to  sell  testamentaiy  property 
and  have  the  proceeds  distributed  according 
to  a  construction  placed  on  the  will  b^  a  de- 
cree, testator's  widow  waived  her  right  to 
appeal  from  that  decree,  and  a  decree  directing 
distribution  of  proceeds  according  to  such  con- 
struction.   

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  1683;   Dec  Dig.  f  706.*] 

2,  LnfriATioN  of  Actions  (|  146*)— •*Nkw 
Pbohisb  in  Weiting"  —  Sufpiciewot — 
pubadinq. 

That  an  inventory  filed  with  a  bill  brought 
by  testator's  brother  and  others  to  construe 
the  will  listed  a  debt  as  due  the  estate  from 
the  brother  did  not  constitute  a  "new  promise 
in  writing,"  removing  the  bar  of  lioutationfl, 
under  Code  1904,  |  2922,  where  the  inventory 
was  not  signed  by  him  or  his  agent,  and  the 
bill  was  not  signed  by  him,  but  by  counsel. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  ff  699-^96;  Dec  Dig. 
I  146.* 

For  other  definitions,  see  Words  and  Phras* 
es,  voL  5,  p.  4788.] 

8.  IjIUitation  of  Actions  (f  146*)— New 
Pbomise  in  Wrixino—Sufficienct— Depo- 
sitions. 

Where  an  Inventory  of  testator's  estate 
scheduled  a  debt  due  from  a  brother,  the 
brother's  deposition  cannot  be  regarded  as  a 
new  promise  in  writing,  removing  the  bar  of 
limitations,  within  Code  1904,  |  2922,  where 
it  contained  a  denial  that  the  debt  stated  in 
the  inventory  was  a  correct  statement  of  his 
debt  to  testator. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  i|  593--596;  Dec  Dig. 
8146.*] 

Appeal  from  Circuit  Court,  Frederick 
County. 

Bill  by  W.  C.  Whitacre  and  others  against 
Merrie  Walter.  From  certain  decrees,  de- 
fendant appeals.    Affirmed. 


•For  other  ease*  se*  same  to^  and  section  NUMBER  in  Dec.  Dig.  it  Am.  Dls.  Key  No.  Series  ft  Bep*r  indexoe 
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R.  T.  Barton,  for  appellant  Ward  ft  Lar- 
rlck,  M.  M.  Lyndi,  and  Slpe  &  Harris,  for 
appellees. 

BUCHANAN,  J.  [1]  The  first  question  to 
be  determined  Is  the  motion  of  the  appellees 
to  dismiss  this  appeal.  The  ground  of  the 
motion  to  dismiss  is  that  the  appellant  has 
waived  her  right  of  appeal,  or  is  estopped 
from  asserting  it 

The  facts  and  circumstances  relied  on  to 
establish  such  waiver  or  estoppel,  briefly 
stated,  are  as  follows:  James  P.  Whitacre 
died  in  the  year  1909,  leaving  valuable  real 
and  personal  estate,  which  he  disposed  of 
by  his  last  will  to  his  widow  and  his  six 
brothers,  who  were  his  next  of  kin.  The 
widow  and  one  of  the  brothers  qualified  as 
executors  of  the  decedent's  estate.  During 
the  same  year  the  six  brothers,  five  in  their 
own  right  and  one  in  his  own  right  and  as 
one  of  the  executors  of  Jas.  P.  Whitacre,  In- 
stituted their  suit  for  the  purpose  of  hav- 
ing the  will  construed,  as  to  which  construc- 
tion they  alleged  that  they  and  their  deceas- 
ed brother's  widow  differed,  the  interest  of 
the  parties  in  his  estate  ascertained  and  de- 
termined, the  creditors  convened,  and  the 
estate  administered  under  the  direction  of 
the  court,  and  for  general  relief. 

The  appellant,  the  decedent's  widow,  an- 
swered the  bill,  admitting  that  she  and  the 
other  parties  in  interest  differed  as  to  the 
construction  of  her  husband's  will,  praying 
for  a  construction  thereof,  and  for  substan- 
tially the  same  relief  sought  by  the  bill. 

In  March,  1910,  a  decree  was  entered,  con- 
struing the  will  and  ordering  accounts  nec- 
essary to  enable  the  court  to  carry  out  the 
purposes  for  which  the  suit  was  brought 
By  that  decree  the  circuit  court  held  that 
the  appellant  took  under  her  husband's  will 
a  life  estate  in  a  house  and  lot,  described  as 
No.  215  North  Washington  street,  in  the  city 
of  Winch^ter,  an  absolute  estate  in  all  the 
tangible  personal  property  in  and  upon  the 
said  premises,  and,  after  the  payment  of  the 
testator's  debts,  etc,  a  one-third  interest  in 
fee  in  his  other  real  estate  and  a  one-third 
Interest  absolutely  in  his  other  personal  es- 
tate, and  that  the  six  brothers  were  entitled 
to  the  residue  of  the  testator's  property  after 
the  payment  of  his  debts,  etc.,  and  the  pay- 
ment or  setting  apart  of  the  several  devises 
and  bequests  made  the  appellant 

In  May,  1910,  the  appellant  filed  her  bill 
In  the  same  court  against  the  six  brothers, 
who  were  the  complainants  in  the  above- 
described  suit  in  which  her  husband's  will 
was  construed,  and  the  rights  of  the  parties 
ascertained  and  determined,  in  which  she  set 
out  the  proceedings  had  in  that  suit,  the  con- 
struction placed  upon  the  will  and  what 
the  rights  of  the  parties  were  under  that 
construction,  and  made  the  bill,  answer,  and 
decree  in  that  case  a  part  of  her  bill.  It 
was  further   alleged  in  her  bill  that  the 


Washington  street  property  was  not  suscep- 
tible of  partition  in  kind,  and  that  it  would 
be  to  the  Interest  of  all  parties  to  sell  that 
property  and  divide  the  proceeds  among 
them.  After  giving  reasons  why  it  was  best 
that  the  property  should  be  sold  and  the  pro- 
ceeds divided,  and  that  she  was  willing  to 
accept  a  gross  sum  in  lieu  of  her  life  estate 
therein,  she  prayed  "that  the  interest  of  your 
complainant  in  said  premises  as  adjudged 
and  determined  by  said  decree  of  March  2, 
1910,  be  commuted  and  determined  and  paid 
to  her  In  a  gross  sum  in  cash  out  of  the  pro- 
ceeds of  said  sale ;  that  the  balance  of  said 
proceeds  of  sale  be  distributed  and  paid  to 
the  parties  entitled  thereto,  as  adjudged  and 
determined  by  said  decree.    •    •    •  •» 

The  relief  prayed  for  was  granted,  except 
as  to  commutation  of  the  value  of  the  ap- 
pellant's life  estate  in  the  property  sold. 
Her  one-third  interest  in  fee  in  the  proceeds 
of  the  sale  was  paid  to  her,  and  the  other 
two-thirds  of  the  proceeds  of  the  sale  in 
which  she  had  a  life  estate  was  placed  In 
the  hands  of  a  receiver,  who  was  directed  to 
pay  the  appellant  during  her  life  the  Income, 
interest,  and  profits  thereof,  and  the  cause 
placed  upon  the  "deferred  docket"  with  the 
right  to  any  party  in  Interest  to  ask  for  such 
further  order  as  might  be  necessary. 

After  that  suit  was  brought  such  proceed- 
ings were  had  in  the  suit  for  the  construc- 
tion of  the  will  and  the  administration  of 
the  decedent's  estate  as  resulted  in  a  sale 
of  all  his  other  real  estate,  consisting  of  sev- 
eral tracts,  and  a  division  of  the  proceeds 
thereof,  and  a  distribution  of  the  other  per- 
sonal estate  of  the  decedent  ordered  to  be 
made,  and  made  to  a  very  large  extent,  be- 
tween the  appellant  and  the  other  devisees 
and  legatees  of  the  testator,  in  accordance 
with  the  will  as  construed  by  the  court  In 
that  case,  without  objection  or  exception  by 
the  appellant  as  to  the  manner  of  division 
and  distribution. 

By  these  appeals  the  appellant  seeks  to 
have  this  court  review  and  reverse  three  de- 
crees of  the  circuit  court  One  of  them  is 
the  decree  '^^hich  construed  her  husband's 
will,  and  ascertained  and  determined  the 
rights  of  herself  and  the  other  legatees  and 
devisees  therein,  and  another  is  the  decree 
which  directed  that  the  division  and  distri- 
bution of  the  proceeds  of  the  real  estate  of 
her  husband  other  than  the  Washington 
street  property  should  be  made  in  accordance 
with  the  construction  which  the  court  had 
placed  upon  the  win.  If  this  court  were  to 
take  cognizance  of  these  appeals,  and  place 
the  construction  upon  the  will  which  the  ap- 
pellant claims  is  the  proper  construction,  she 
would  take  a  much  larger  Interest  in  her 
husband's  estate  than  the  circuit  court  de- 
cided that  she  had,  and  It  would  result  in 
reversing  the  decree  in  which  the  will  was 
construed,  and  in  reversing  or  modifying 
the   decrees  based  upon  that  construction, 
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under  which  the  proceeds  of  sale  made  in 
that  case  were  distributed,  by  compelling 
other  legatees  to  pay  back  money  which  bad 
been  paid  them  under  decrees  carrying  out 
the  provisions  of  the  will  as  construed  by  the 
circuit  court — ^a  construction  which  the  ap- 
pellant has  not  only  acquiesced  in,  by  not 
objecting  or  excepting  to  the  manner  of  dis- 
tributing the  testator's  estate,  but  a  construc- 
tion upon  which  she  based  her  right  to  the 
relief  sought  and  obtained  in  the  suit  for 
thF  sale  of  the  Washington  street  property. 

This  is  a  very  different  case  from  Southern 
Ry.  Co.  Y.  Glenn,  98  Va.  309,  819»  36  S.  B. 
395,  and  cases  therein  cited  and  relied  on 
by  the  appellant  to  show  that  she  has  not 
by  her  conduct  lost  her  right  of  appeal  from 
the  two  decrees  mentioned.  In  that  case  it 
was  held  that,  where  a  decree  is  entered  for 
less  than  a  party  claims,  the  mere  receiving 
payment  of  the  sum  so  decreed  did  not  estop 
him  from  appealing  from  the  decree  as  to 
the  sums  not  allowed.  But  in  this  case  the 
provisions  of  the  decree  construing  the  will 
were  inseparable,  and  the  appellant  did  not 
merely  receive  what  under  the  decree  con- 
struing it  she  was  entitled  to,  but  she  brought 
a  suit  based  upon  that  construction  of  the 
will,  and  asked  to  have  sold  and  divided  the 
proceeds  of  the  Washington  street  property 
among  the  parties  as  ascertained  and  deter- 
mined by  the  decf  ee  construing  the  wilL  The 
right  to  do  this  and  the  right  of  appeal  from 
the  decree  were  not  concurrent,  but,  on  the 
contrary,  were  totally  inconsistent  rights. 
Her  election  to  bring  the  suit  for  the  sale  of 
the  Washington  street  property  and  to  have 
the  proceeds  divided  between  her  and  the 
other  parties  in  interest.  In  accordance  with 
the  construction  placed  upon  the  will  by  that 
decree,  was  a  renunciation  of  her  right  to 
appeal  from  that  decree,  which  she  was  seek- 
ing to  and  did  enforce  in  the  other  suit  See 
Carpenter  v.  Camp  Mfg.  Co.,  112  Va.  — , 
70  S.  E.  496,  and  Bennett  ▼.  Van  Syckel,  18 
N.  Y.  481,  483,  484,  cited  with  approval  in 
that  case.  See,  also,  McKinnon  v.  Wolfen- 
den,  78  Wis.  237,  47  N.  W.  436. 

We  are  of  opinion  that  the  appellant  is 
estopped  from  appealing  from  the  decrees 
of  March  2,  1910,  and  of  August  25,  1910, 
and  that  the  motion  to  dismiss  her  appeal 
from  those  decrees  must  be  sustained. 

[2]  The  other  decree  appealed  from  was 
entered  on  the  7th  of  April,  1911,  and  has 
no  such  connection  with  the  construction  of 
the  will,  or  the  distribution  and  division  of 
the  testator's  estate  under  that  construction, 
as  estops  the  aiqpellant  from  appealing  from 
that  decree,  so  far  as  it  involves  the  question 
whether  or  not  a  debt  alleged  to  be  due  from 
W.  C.  Whitacre  to  the  estate  of  the  testator 
was  barred  by  the  statute  of  limitations. 

The  appellant  insists  that  the  court  erred 
In  holding  that  the  debt  in  question  was  bar- 
red by  the  statute  of  limitations,  because  the 


bill  in  the  case,  filed  by  W.  0.  Whitacre  and 
others,  contains  an  acknowledgment  of  the 
debt  due  from  him,  which  amounts  to  a  new 
promise,  under  section  2922  of  the  Code,  and 
thus  removes  the  bar  of  the  statute  of  lim- 
itations ;  (2)  because  the  deposition  of  W.  G. 
Whitacre  taken  in  the  cause  contains  sudi 
an  acknowledgment  of  the  debt  as  amountB 
to  a  promise  to  pay,  and  removes  the  bar 
of  the  statute,  under  the  provisions  of  sec- 
tion 2922  of  the  Code;  (3)  because  W.  C. 
Whitacre  is  estopped  by  his  bill  from  plead- 
ing the  statute  of  limitations;  (4)  because 
the  commissioner's  report  of  May,  1910,  and 
the  decree  of  June,  1910,  are  a  binding  ad- 
judication of  the  validity  of  the  said  debt. 

The  court  is  of  opinion  that  this  assign- 
ment of  error  cannot  b^  sustained  uiion  ei- 
ther of  the  grounds  relied  on.  While  the 
inventory  filed  with  the  bill  does  list  the  debt 
in  question  as  due  from  W.  C  Whitacre,  It 
was  not  signed  by  him  or  his  agent ;  neither 
was  the  bill  with  which  it  was  filed  signed 
by  him,  but  by  his  counsel,  who  brought  the 
suit  for  him  and  others  for  a  constructioik 
of  his  brother's  will,  and  a  settlem^t,  divi- 
sion, and  distribution  of  his  estate  under  the 
direction  of  the  court  Taking  into  consid- 
eration the  purpose  for  which  the  suit  was 
brought,  and  that  the  bill  was  only  signed 
by  counsel  employed  to  bring  the  suit,  and 
without  any  evidence  to  show  that  he  was 
authorized  to  make  any  admission  that  would 
amount  to  a  new  promise  to  pay  the  debt,  we 
are  of  opinion  that  it  was  not  such  an  ac^ 
knowledgment  of  indebtedness  by  the  debtor 
or  his  agent  that  a  promise  to  pay  would 
naturally  and  irresistibly  be  Implied,  as  Is 
required  by  section  2922  of  the  Code.  Din- 
guid  V.  Schoolfield,  78  Va.  803,  807,  808,  and 
authorities  cited. 

[3]  Neither  is  there  any  such  acknowledg- 
ment in  the  deposition  of  W.  C.  Whitacre. 
In  that  he  denies  that  the  debt  stated  in  the 
Inventory  is  a  correct  statement  of  what  he 
owes  his  brother's  estate,  and  it  cannot  be 
considered  as  containing  an  unqualified  and 
direct  acknowledgment  of  a  subsisting  indebt- 
edness, from  which  a  promise  to  pay  could  be 
inferred.  Dlnguid  v.  Schoolfield,  supra,  73 
Va.  807,  808,  and  authorities  cited. 

Neither  of  the  other  grounds  upon  whi<ii 
this  assignment  of  error  is  based  can  be  con- 
sidered, since  no  such  objections  were  made 
to  the  commissioner's  report  A  party  can- 
not except  to  a  commissioner's  report  on  one 
ground  in  the  trial  court  and  rely  upon  a 
wholly  different  ground  In  the  appellate 
court  unless  the  objection  made  in  the  ap- 
pellate court  is  apparent  upon  the  face  of  the 
report 

We  are  of  opinion  that  the  decree  of  the 
April  term,  1911,  appealed  fromv  should  be 
affirmed. 

Afltoneds 
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<ua  Va.  90) 

MOORMAN'  et  aL  y.  CITY  OP  LYNCHBURG. 

(Supreme  Coart  of  Appeals  of  Virginia.    Jan. 

18,  1912.     Rehearing  Denied  March 

14,  1912.) 

1.  JuBT  (f  14*)— Right  to  Tbial  by  Jurt— 
Equitable  Issues. 

Where  a  defendant,  in  a  suit  by  a  citr  to 
compel  the  removal  of  obstructions  olaced  by 
him  in  a  street,  establishes  a  bona  fide  claim 
of  title  to  the  land  in  the  street,  he  is  entitled 
to  a  jury  trial  to  determine  the  ownership  of 
the  land;  but  where  he  shows  no  such  bona 
fide  claim  he  cannot  demand  a  jury,  nor  de- 
prive equity  of  jurisdiction  to  compel  the  re- 
moval of  the  obstruction. 

[Ed.  Note.— For  other  cases,  see  Jury,  Gent 
Dig.  Si  35-83;   Dec  Dig.  S  14.*] 

2.  JUBT    ({   14*)--RlGHT  TO   JUBT  TbIAL. 

An  owner  platted  land  into  lots  and  blocks, 
and  sold  lots  described  by  calls  for  street 
lines.  For  many  years  the  street  was  marked 
by  a  well-defined,  traveled  way,  and  was  used 
by  the  public  at  wilL  The  owner  in  his  life- 
time, and  his  heirs  after  his  death,  did  not 
question  the  right  of  the  city  to  the  street 
The  street  was  never  obstructed  until  the  city 
began  the  construction  of  sewers.  HM,  that 
a  grantee  of  the  owner  of  property  described 
by  the  street  lines  had  no  such  bona  fide  claim 
of  title  to  the  street  as  entitled  him  to  a  trial 
by  jury  of  a  suit  by  the  ci^  to  compel  him  to 
remove  obstructions  placed  in  the  street  or 
to  deprive  equity  of  its  jurisdiction  to  compel 
removal  of  the  obstructions. 

[Ed.  Note.— For  other  cases,  see  Jary,  Cent 
Dig.  U  35-«3;   Dec  Dig.  f  14.*] 

Appeal  from  Corporation  Court  of  hynch- 
burg. 

Suit  by  the  City  of  Lynchburg  against 
Wilmington  L.  Moorman  and  another  for  a 
mandatory  injunction.  From  a  decree  for 
plalntifC,  defendants  appeal.    Afilrmed. 

Coleman,  E^sley  &  Coleman,  for  appel- 
lants.   Wilson  &  Manson,  for  appellee. 

WHIirrLE,  J.  The  appellee,  the  dty  of 
Lynchburg,  filed  its  bUl  against  the  appel- 
lants, Winnington  L.  Moorman  and  William 
Hurt  praying  for  a  mandatory  injunction  to 
compel  the  defendants  to  remove  certain  ob- 
Btmctions  alleged  to  have  been  placed  by 
them  in  Miller  and  Knight  streets,  and  also 
to  establish  those  streets  as  indicated  on  the 
"Miller  map"  exhibited  with  the  bill. 

The  defendants,  by  demurrer  and  answer, 
denied  the  jurisdiction  of  a  court  of  equity 
to  take  cognizance  of  the  controversy,  and 
controverted  the  proposition  that  the  streets 
In  question  were  ever  dedicated  by  Mrs.  Mill- 
er (the  former  owner),  or  accepted  by  the 
city.  They  insisted  that  they  were  the  own- 
ers of  the  land  included  in  the  streets,  that 
the  litigation  involved  a  bona  fide  claim  of 
title  to  landf  and  that  the  determination  of 
that  issue  ought  to  have  been  submitted  to 
a  jury.  Manchester  Cotton  Mills  v.  Man- 
chester, 66  Va.  825;  Collins  ▼.  Sutton,. 94 
Va.  127,  26  8.  B.  415;  Miller  ▼.  Wills,  95  Va. 
837,  28  S.  B.  887;  Calloway  ▼.  Webster,  98 
Va.  790,  37  8.  B.  276. 


From  decrees  granting  the  city  the  relief 
prayed  for,  this  appeal  was  allowed. 

[1]  The  crucial  question  for  our  determi- 
nation is  whether  the  appellants  have  made 
good  the  pretension  that  they  have  a  bona 
fide  claini  of  title  to  the  land  embraced  in 
these  streets.  If  they  have,  then  their 
right  to  a  trial  by  Jury  is  clear  under  the 
authorities  cited.  But  if  they  have  shown 
no  such  bona  fide  claim,  they  are  neither  in 
position  to  demand  such  trial,  nor  to  ques- 
tion the  right  of  the  city  to  proceed  with 
its  work.  In  the  latter  case,  they  would  be 
bare  trespassers,  who  had  precipitated  a 
controversy  which  did  not  concern  them. 

[2]  We  are  of  opinion  that  the  city  has, 
at  least,  made  out  a  prima  facie  title  to  the 
streets  in  question  by  plat  dedication  from 
Mrs.  Miller  in  1886,  accompanied  by  sale  of 
lots  and  user  and  subsequent  recognition  of 
and  acquiescence  in  the  city's  claim  to  and 
improvement  of  these  streets  by  the  heirs 
of  Mrs.  Miller  and  their  alienees.  City  of 
Richmond  v.  fitokes,  72  Va.  713;  Elliott  on 
Streets  and  Roads  (3d  Ed.)  {  129 ;  Campbell 
V.  City  of  Elkins,  58  W.  Va.  308,  52  8.  B. 
220,  2  L.  R.  A.  (N.  S.)  159. 

The  lots  on  the  **Miller  map*'  contiguous 
to  Miller  and  Knight  streets,  both  in  the 
deeds  from  Mrs.  Miller  and  her  children  and 
their  grantees, .  have  always  been  described 
by  calls  for  the  street  lines,  and  Knight 
street  had  for  years  been  marked  by  a  well- 
defined,  traveled  way,  and  used  by  the  pub- 
lic at  will.  The  city's  right  to  these  streets, 
as  thus  acquired,  was  never  drawn  in  ques- 
tion by  Mrs.  Miller  in  her  lifetime  or  by  her 
heirs  since  her  death.  , 

The  case  of  Manchester  Cotton  Mills  v. 
Manchester,  supra,  is  chiefly  relied  on  by  the 
appellants  to  maintain  their  contention.  A 
comparison  of  the  facts  of  that  case  with 
those  of  the  instant  case  will  show  that  in 
essentials  they  are  wholly  dissimilar,  in 
the  former  case  the  city  of  Manchester  un- 
dertook to  remove  three  brick  tenements 
held  by  the  Cotton  Mills,  which  the  city 
claimed  encroached  upon  a  public  street 
The  Cotton  MiUs  and  those  under  whom 
they  claimed  had  been  in  possession  of  the 
houses  for  more  than  20  years,  and  had  title 
to  the  land  much  longer.  The  city  contend- 
ed that  the  ground  in  controversy  had  been 
dedicated  as  a  street  by  a  former  owner ;  and 
it  was  conceded  that,  unless  there  was  a 
dedication,  the  plaintiflTs  had  a  clear  legal 
title  to  the  premises.  In  these  circumstanc- 
es the  court  enjoined  the  city  from  removing 
the  buildings  until  the  rights  of  the  parties 
could  be  settled  by  a  trial  at  law. 

In  the  present  case  the  appellants  claim  ti- 
tle to  their  holdings  mediately  through  Mrs. 
Miller,  and  it  affirmatively  appears  that  they 
have  never  bought  or  paid  for,  or  obtained  ti- 
tle to  or  possession  of,  the  land  included  in 


•For  other  eases  see  same  topic  aod  aection  NUMBER  in  Deo.  Dig.  ft  Ain.  Dig.  Koy  No.  Berivt  *  Rop'r  indexw 
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the  streets,  and  have  no  Interest  therein,  save 
in  common  with  the  general  public.  The 
conveyances  by  which  Moorman  acquired  his 
property  all  describe  the  lots  conveyed  by 
the  street  lines,  and  thus  exclude  the  streets 
from  the  grants  to  him ;  and  Moorman  con- 
veyed a  one-half  Interest  In  his  holdings  to 
Hurt.  Moreover,  the  streets  were  never  ob- 
structed until  the  city  began  the  construc- 
tion of  sewers,  and  only  a  short  time  before 
the  institution  of  this  suit  It  plainly  ajh 
pears,  therefore,  that  there  is  no  such  bona 
fide  assertion  of  title  to  the  streets  on  the 
part  of  the  appellants  as  should  entitle  them 
to  a  trial  by  Jury,  or  deprive  a  court  of  eq- 
uity pf  its  undoubted  Jurisdiction  to  com- 
p^  the  removal  of  the  obstructions  com- 
plained of  by  mandatory  injunction.  Sander- 
lin  V.  Baxter,  76  Va.  305,  44  Am.  Rep.  165; 
Spilling  V.  Hutcheson,  lU  Va.  179,  68  S.  B. 
250;  Williams  v.  Green,  111  Va.  205,  68  S. 
B.  253;  Chambers  v.  Roanoke,  etc.,  Ass'n, 
111  Va.  254.  257,  68  S.  E.  980;  Buffalo  v. 
Harling,  60  Minn.  651,  52  N.  W.  931;  Eau 
Qaire  v.  Matzke,  86  Wis.  291,  56  N.  W.  874, 
39  Am.  St.  Bep.  900;  Burlington  v.  Schwarz- 
man,  62  Conn.  181,  52  Am.  Rep.  573:  Madi- 
son V.  Mayers,  97  Wis.  899,  73  N.  W.  43,  40 
L.  R.  A.  635,  65  Am.  St  Bep.  127;  Pewau- 
kee  V.  Savoy,  103  Wis.  271,  79  N.  W.  436» 
50  L.  B.  A.  836,  74  Am.  St  Bep.  864. 

Of  course,  this  litigation  in  no  wise  af- 
fects the  ultimate  right  of  an  abutting  own- 
er on  a  street  to  one-half  of  the  land  oc- 
cupied by  such  street,  in  the  event  of  its 
discontinuance.  Schwaim  v.  Beardsley,  106 
Va.  407,  56  S.  E.  135;  Durbin  v.  Boanoke 
Building  Co.,  107  Va.  753,  60  S.  E.  86. 

Upon  these  considerations^  the  decrees  ap< 
pealed  from  are  afl^med. 

Affirmed. 

CABDWELL^  J.,  abs^t 


cm  N.  C.  688) 

O'NEAL  V.  HENBY  SEIM  &  CO. 

(Supreme  Court  of  North  Carolina.    March  6, 

1912.) 

Salks  (f  420*)— Bbbach  of  Contract— Spe- 
cial Damages— Question  tob  Jubt. 

In  an  action  for  special  damages  for  the 
breach  of  a  contract  for  the  8faii>ment  of  glass 
for  mirrors  in  a  restaurant,  evidence  held  to 

E resent  question  for  jury  whether  defendant 
ad  notice  of  the  purpose  for  which  plaintiff 
desired  the  glass  and  of  the  damages  claimed, 
and  hence  the  direction  of  a  verdict  for  nom- 
inal damages  was  improper. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  f  420.*] 

Appeal  from  Superior  Court,  Beaufort 
County;  E.  B.  CUne,  Judge. 

Action  by  J.  D.  O'Neal  against  Henry  Selm 
ft  Co.  From  a  judgment  on  a  directed  ver- 
dict for  insufficient  damages,  plaintiff  ap- 
peals.   Beversed,  and  new  trial  ordered. 


This  is  an  action  to  recover  special  dam- 
ages for  breach  of  contract  in  the  shipment 
of  certain  plate  glass.  The  plaintiff  offered 
evldttice  tending  to  prove  a  breach  of  the 
contract,  and  that  he  was  damaged  thereby, 
but  at  the  conclusion  of  the  evidenoe  his 
honor  held  that  there  was  no  evidence  of  no- 
tice to  the  defendant  of  the  purpose  for 
which  the  glass  was  ordered,  or  of  the  dam- 
ages claimed,  and  directed  the  jury  to  answer 
the  issue  as  to  damages,  "five  cents,"  and 
the  plaintiff  excepted* 

Bodman  &  Bodman,  for  appellant.  Ward 
&  Grimes,  for  appellee. 

PEIB  OUBIAM.  Upon  an  examination  of 
the  record  we  are  of  opinion  that  there  is 
evidence  which  entitles  the  plaintiff  to  have 
his  case  considered  by  a  jury. 

It  is  in  evidence  that  W.  G.  O'Neal,  on 
April  18,  1908,  ordered  for  the  plaintiff  from 
the  defendant  S3  plate  glass  mirrors  20x30; 
A  plate,  30  division  bars,  1  A  plate  glass, 
60x78,  to  be  shipped  at  once,  and  notified 
the  defendant  in  the  order  that  the  mirrors 
w&PQ  for  the  side  walls  of  a  restaurant ;  that 
the  plaintiff  was  a  contractor  in  Washington, 
N.  C,  and  was  fitting  up  the  restaurant  un- 
der contract;  and  that,,  by  reason  of  the 
breach  of  the  contract  by  the  defendant,  he 
and  at  least  one  employ6,'to  whom  he  paid 
wages,  remained  idle  15  or  20  days.  W.  G. 
O'Neal  was  a  brother  of  the  plaintifC,  and 
there  is  evidence  that  he  knew  of  the  facts 
recited,  and  that  he  represented  the  defend- 
ant at  Washington. 

There  must  be  a  new  trial. 

New  triaL 


a68  N.  O.  104) 
BODDIE  T.  BOND. 

(Supreme  Court  of  North  Carolina.    March  6^ 

1912.) 

1.  Wills  (|  601*)— Devisb— Description. 

Testator  devised  to  his  wife  the  house  in 
which  they  then  lived,  with  all  the  oathoases 
and  premises  embracing  the  peach  and  apple 
orchard,  etc.  Held,  that  the  description  was 
sufficiently  definite  to  pass  title  to  the  prop- 
erty and  permit  the  reception  of  parol  evi- 
dence to  nt  the  description  to  the  land  in* 
tended. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1221-1224;   Dec  Dig.  f  501.*] 

2.  Estoppel    (|  87*)— Eqxtitablb  Estoppkl 
— Gbounds. 

A  devisee  took,  under  her  devise,  two  ad* 
joining  lots,  one  of  which  was  wrongfully  held 
by  defendant,  who  had  purchased  it  previously 
from  one  who  had  no  title,  the  devisee  having 
no  knowledge  that  she  owned  the  same.  She 
sold  the  lot  of  which  she  was  in  possession, 
and  her  grantee  and  defendant  agreed  to 
straighten  the  line  between  the  two  lots,  which 
line  was  surveyed  in  the  presence  of  the 
devisee,  and  her  deed  referred  to  it  as  an 
agreed  line.  Held,  that  she  was  not  thereby 
equitably  estopped  from  claiming  the  lot  in 
defendant's  possession,  as  defendant  did  not 
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rely  on  and  was  not  misled  to  his  damage  by 
the  devisee's  acts  or  conduct 

[Ed.  Note.— For  other  cases,  see  Estoppel* 
Cent  Dig.  $S  230-234;    Dec.  Dig.  f  87.''] 

Appeal  from  Superior  Coarti  Warren  Coun- 
ty;  Justice,  Judge. 

Action  by  Viola  Boddie  against  V.  N.  Bond. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

See,  also,  154  N.  C.  359,  70  S.  B.  824. 

T.  T.  Hicks  and  J.  M.  Picot,  for  appellant 
T.  M.  Pittman,  S.  G.  Daniel,  and  J.  H.  Kerr, 
ior  appellee. 

HOKE/ J.  Tbis  case  was  before  the  court 
on  a  former  appeal  from  a  ruling  of  the  su- 
perior court  Judge  that  plaintiff  was  barred 
of  recovery  by  reason  of  an  equitable  estop- 
pel arising  on  the  facts  then  presented.  The 
court  held  there  was  error  (see  154  N.  0.  359, 
70  fi.  E.  824),  and,  this  opinion  having  been 
certified  down,  there  was  recovery  by  plain- 
tiff and  the  case  is  now  here  on  appeal  of 
defendants. 

[1]  On  the  present  trial,  it  was  agreed  that 
both  parties  claimed  under  Jno.  W.  Heptin- 
stall,  deceased,  and  plaintiff's  legal  title  was 
made  to  rest  on  a  devise  in  his  last  will  and 
testament  to  his  wife,  Cornelia,  and  by  devise 
of  Cornelia  to  plaintiff.  The  descriptive 
words  of  the  devise  to  Cornelia  are  as  fol- 
lows: "I  give  my  wife,  Cornelia,  the  house 
where  we  now  live,  with  all  the  outhouses 
and  premises  embracing  the  peach  and  apple 
orchard,'*  etc.  Under  our  authorities  this  de- 
scription is  sufficiently  definite  to  pass  title 
to  the  property,  and  permit  the  reception  of 
parol  evidence  to  fit  the  description  to  the 
land  intended.  Ward  v.  Gay,  137  N.  C.  397, 
49  S.  E.  884;  Blow  v.  V^ughan,  105  N.  C. 
198,  10  S.  E.  891.  And,  the  jury  having 
foun4  that  the  locus  in  quo  is  included  with- 
in the  terms  of  the  devise  to  plaintiff,  the 
question  is  again  presented  as  to  the  exist- 
ence of  an  equitable  estoppeL 

[2]  On  that  position  we  find  nothing  in 
the  present  record  which  materially  differs 
from  the  case  as  formerly  presented,  and  for 
the  reasons  so  clearly  stated  in  the  opinion 
by  Associate  Justice  Walker  the  judgment  in 
favor  of  plaintiff  must  be  sustained.  On  the 
present  trial,  as  heretofore,  it  was  made  to 
appear  that  plaintiff,  the  devisee  under  the 
will  of  Jno.  W.  Heptinstall  and  subsequently 
of  Cornelia,  his  wife,  on  the  24th  day  of 
March,  1911,  sold  and  conveyed  to  a  Mrs. 
Miles,  wife  of  T.  J.  Miles,  a  portion  of  the 
land,  being  under  the  impression  that  it  was 
all  she  owned  in  that  locality  or  under  the 
devise,  and  in  the  deed  described  the  same 
on  one  side  as  bordering  on  the  "line  of  V. 
N.  Bond,  defendant"  The  plaintiff,  who  re- 
sided in  Greensboro,  N.  C,  having  come  to 
Littleton  on  the  day  her  deed  bears  date 
for  the  purpose  of  attending  a  sale  of  her 


aunt's  personal  property,  the  witness  T.  J. 
Miles,  husband  of  the  purchaser  of  plaintiff's 
lot,  determined  to  have  the  dividing  line  be- 
tween the  two  lots  determined  upon,  defend- 
ant contending  that  the  true  dividing  line 
ran  straight  back  from  the  Presbyterian 
church  lot,  and  T.  J.  Miles,  the  husband  of 
the  purchaser,  contending  that  a  slight  deflec- 
tion should  be  made;  and  a  dividing  line  was 
agreed  upon  between  T.  J.  Miles,  the  wit- 
ness, and  the  defendant  The  only  difference 
in  the  evidence  as  shown  on  the  two  appeals 
is  th]|t  it  did  not  appear  in  the  former  case 
that  plaintiff  was  at  any  time  present  or 
knew  anything  whatever  of  the  occurrence; 
while  there  is  evidence  now  appearing  that 
she  was  present  at  the  time  or  cognizant  of 
what  was  being  done,  but  this  fftct  does  not 
at  all  affect  the  result  as  applied  to  the  is- 
sue. 

It  is  well  understood  in  this  state  that 
boundary  lines  as  contained  in  written  deeds 
dividing  or  other  may  not  be  changed  by  pa- 
rol evidence  except  in  the  one  case  where^ 
contemporaneously  with  the  execution  of  a 
deed,  the  physical  boundaries  are  actually 
run  and  marked  for  the  purpose  of  making 
the  deed,  and  are  thereby  given  a  different 
placing.  And  that  as  to  deeds  already  exe* 
cuted  and  under  ordinary  circumstances  par- 
ties are  not  estopped  by  their  parol  agree- 
ments fixing  boundaries  at  a  place  different 
from  that  shown  in  the  deeds.  Buckner  y. 
Anderson,  111  N.  C.  575,  16  S.  E.  424 ;  Shaf- 
fer V.  Hahn,  111  N.  C.  1,  15  S.  B.  1033; 
Caraway  v.  Chancy,  61  N.  C.  361 ;  Davidson 
V.  Arledge,  97  N.  C.  185,  2  S.  E.  378.  The 
case  of  Hanstein  v.  Ferrall,  49  N.  C.  240,  62 
S.  E.  1070,  in  no  way  conflicts  with  these 
authorities.  In  Hanst^'s  Case  long  acquies- 
cence in  a  certain  drain  as  the  dividing  line 
between  two  lots  and  recognition  of  it  as 
such  by  the  adjoining  proprietors  was  held 
competent  and  material  as  evidence  to  prop- 
erly fix  the  correct  dividing  line  between 
them,  but  not  to  change  or  vary  it  from  the 
boundaries  as  contained  in  their  deeds;  and 
on  the  title  to  this  adjoining  lot,  this  lot  in 
dispute  held  and  claimed  by  defendant,  it  ap- 
pear^  in  the  record,  as  we  understand  it,  that 
defendant  had  bought  and  paid  for  this  lot 
and  tak^i  a  deed  from  one  of  the  other  dev« 
isees  or  heirs  at  law  of  Jno.  Heptinstall, 
nearly  three  years  before  this,  to  wit,  on  the 
10th  day  of  December,  1907.  As  to  the  title, 
therefore,  there  is  no  evidence  which  shows 
or  tends  to  show  that  what  plaintiff  did  or 
said  on  this  or  any  other  occasion  had  any 
effect  whatever  in  inducing  defendant  to  buy 
and  pay  for  the  lot  in  controversy.  He  sim- 
ply bought  the  lot  from  some  one  who  did 
not  own  it,  and  he  must  surrender  it  to  plain- 
tiff, who  has  the  true  title.  As  it  was  well 
said  on  the  former  appeal:  ''A  party  claim- 
ing title  to  lands  only  by  reason  of  an  eqni- 
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table  estoppel  of  the  other  party  to  the  ac- 
tion, arising  from  his  alleged  acts  and  con- 
duct respecting  a  line  between  adjoining 
lands,  must  show  that  the  acts  and  conduct 
relied  on  have  misled  and  caused  him  loss  or 
damage."  There  is  nothing  to  withdraw  de- 
fendants' claim  from  the  effect  and  opera- 
tion of  the  principle,  and  the  Judgment  for 
plaintiff,  therefore,  must  be  affirmed. 
No  error. 

(158  N.  C.  207) 

COLUMBIAN  CONSEBVATORY  OF  MUSIC 

V.  DICKENSON. 

(Supreme  Court  of  North  Carolina.    March  6, 

1912.) 

1.  Bills   and  Notes    (|  493*)--Con8idbba- 

TiON— Burden. 

The  burden  is  on  the  maker  of  a  note  to 
show  want  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §|  1652-1662;  Dec  Dig.  f 
493.*] 

2.   CONTBAGTB      (|      93*)     —    TSBMINATIOlf    — 

Gbounds. 

Where  defendant  gave  a  note  and  a  check 
for  a  coarse  of  musical  instruction,   he  can- 
.   not  terminate  the  contract  merely  because  he 
thought  the  check  was  a  note. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  (§  415-419;    Dec  Dig.  |  93.*1 

3.  Damages   (f  120*)— Bbeach  of  Contbaot 
—Measure. 

Defendant  gave  plaintiff  a  note  and  a 
check  for  a  course  of  musical  instruction  for 
his  daughter,  but  terminated  the  contract  and 
refused  to  let  his  daughter  continue  with  the 
course.  Held,  that  the  measure  of  damages 
for  defendant's  breach  of  contract  was  the 
amount  of  the  note  and  check. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {f  291-^305;    Dec  Dig.  §  120.*] 

Appeal  from  Superior  Court,  Vance  Coun- 
ty; Cooke,  Judge. 

Action  by  the  Columbian  Conservatory  of 
Music  against  J.  H.  Dickenson.  From  a  Judg- 
ment for  insufficient  damages,  plaintiff  ap- 
peals.   Beversed,  and  new  trial  ordered. 

This  was  a  civil  action,  commenced  before 
a  Justice  of  the  peace,  and  tried  on  appeal 
in  the  superior  court  of  Vance  county,  Octo- 
ber term,  1911;  bis  honor  Judge  Cooke  presid- 
ing. The  action  was  brought  to  recover  on 
an  unpaid  and  protested  check  for  $12,  and 
on  a  note  for  (33,  dated  March  22,  1910, 
given  by  defendant  to  plaintiff,  and  payable 
December  1,  1910,  with  interest  after  matu- 
rity. 

T.  T.  Hicks,  for  appellant  J.  C.  Kittrell 
and  Thomas  M.  Plttman,  for  appeUee. 

BBOWN,  J.  The  pleas  of  defendant  in 
answer  interposed  two  defenses:  (1)  Fraud 
In  procuring  the  execution  of  the  note  and 
check;  (2)  a  failure  of  consideration.  His 
honor  instructed  the  Jury  that  thdre  was  no 
evidence  of  fraud,  which  is  patent  from  an 
examination  of  the  evidence.     Plaintiff  re- 


quested the  court  to  Instruct  the  Jury  upon 
all  the  evidence,  if  beUeved,  to  render  a 
verdict  for  the  amount  of  both  note  and 
check.  This  instruction  was  refused.  AU 
the  evidence  shows  that  the  note  and  che<^ 
were  given  for  a  course  of  musical  instruc- 
tion to  be  given  by  mail  by  plaintiff  to  de- 
fendant's daughter.  She  made  the  applica- 
tion in  due  form,  and  received  a  certificate 
of  enrollment  or  scholarship,  which  defend- 
ant produced  on  the  trial,  on  notice.  Defend- 
ant testified  that  he  thought  it  was  a  note 
for  $12  and  not  a  check  that  he  had  signed, 
payable  April  12th,  and  that  'Vhen  he  found 
out,  April  18th,  that  It  was  a  check,  he  re- 
fused to  have  anything  more  to  do  with  the 
instructions  or  to  allow  his  daughter  to  take 
the  course."  He  admitted  that  the  plaintiff 
tendered  the  instructions  called  for  by  the 
contract,  and  that  he  refused  to  allow  his 
daughter  to  receive  them. 

[1]  We  fall  to  see  a  partial,  mudi  less  a 
total,  failure  of  consideration.  Although 
notes  as  simple  contracts  require  a  consid- 
eration to  support  them,  it  has  been  long  set- 
tled that  they  import  a  consideration  prima 
facie,  so  as  to  throw  on  the  maker  the  bur- 
den to  show  a  want  of  consideration.  Mc- 
Arthur  v.  McLeod,  51  N.  C.  475;  Campbell 
V.  McCormac,  90  N.  C.  492.  In  the  latter 
case,  Mr.  Justice  Ashe,  quoting  from  Story  & 
Daniel,  says:  "That  it  is  wholly  unnecessary 
to  establish  that  a  promissory  note  was  given 
upon  a  consideration;  and  the  burden  of 
proof  rests  upon  the  other  party  to  estab- 
lish the  contrary,  and  to  rebut  the  presump- 
tion of  validity,  and  value  which  the  law 
raises.'*  The  note  sued  on  was  given  in  con- 
sideration of  an  agreement  in  writing  upon 
the  part  of  the  plaintiff  to  give  to  defend- 
ant's daughter  musical  instruction  by  mall. 
The  contract  was  duly  entered  into  and  act- 
ed upon  for  three  weeks;  the  plaintiff  fur- 
nishing all  the  contract  called  for — ^mustfc, 
instructions,  lessons,  grading,  etc 

[2]  The  feasibility  of  teaching  music  in  a 
''correspondence  school"  is  beyond  our  ken, 
and  it  is  not  a  question  within  our  domain, 
but  the  evidence  shows  that  the  plaintiff  al- 
tered upon  the  performance  of  the  contract, 
and  its  services  accepted  for  three  weeks, 
and  then  abruptly  terminated  by  defendant 
because  he  thought  he  had  signed  a  note  for 
$12  instead  of  a  check.  The  excuse  is  utter- 
ly Insufllcient  Sapona  Co.  v.  Holt,  64  N.  C. 
335. 

[3]  As  to  the  amount  the  plaintiff  is  enti- 
tled to  recover  under  the  evidence  in  this 
case,  that  is  to  be  measured  by  the  face  of 
the  note,  for  there  is  no  evidence  whatever 
which  warrants  the  court  in  permitting  a 
diminution  from  the  face  of  the  paper.  The 
basis  of  the  action  is  a  special  contract  to 
pay  so  much  money,  founded,  as  we  have 
shown,  upon  valuable  consideration,  and  it 
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must  regulate  tbe  plaluttfTs  right  to  recover, 
as  well  as  the  amount.  Engine  Company  y. 
Paschal,  151  N.  C.  30,  66  S.  E.  523.  It  seems 
to  be  generally  held  that  in  action  on  a  writ- 
ten contract,  or  a  stipulated  amount,  the 
contract  itself  furnishes  the  measure  of  dam- 
ages. 8  A.  &  E.  636.  We  find  nothing  what- 
ever in  the  case  of  Homer  School  v.  West- 
cott,  124  N.  C.  618.  32  S.  E.  885,  which  mili- 
tates against  anything  which  we  have  here 
said,  as  the  facts  in  that  case  were  entirely 
different 

The  plaintiff  Is  entitled  to  the  prayer,  as  re- 
quested. 

New  trial. 

HOK£l  X,  concurs  In  result. 


(158  N.  c.  no) 

BOBEHTS  ▼.  BULLOCK. 

(Supreme  Court  of  North  Carolina.    March  6, 

1912.) 

1.  BXFLXVIN     (I    70*)  —  IWTEBVENTIOW— BUB- 
DSI7    OF   PBOOF. 

Where,  in  claim  and  delivery,  defendant 
B.  intervened  and  claimed  the  property  under 
a  sale  from  H.,  to  whom  it  was  claimed  plain- 
tiff bad  sold  the  same,  the  burden  was  on  B. 
to  show  that  the  title  had  passed  to  H. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Dec  DJg.  I  70.*] 

2.  Sales  (|  454*)  —  Exectjtobt  Contbaot  — 

Tbansfeb  of  Title. 

Plaintiff  permitted  H.  to  cut  certain  cross- 
ties  from  plaintiff's  land,  haul  them  to  a  sta- 
tion, and  de];K>sit  them  on  the  railroad  right  of 
way  under  an  agreement  to  pay  plaintiff  12^ 
cents  each  and  that  they  were  not  to  be  moved 
from  the  railroad  right  of  way  until  paid  for. 
H.  was  indebted  to  Intervener,  and  consented 
to  furnish  ties  in  payment,  and,  as  intervener 
was  about  to  ship  the  ties  without  paying 
plaintiff,  he  sought  to  recover  them  in  replevin. 
Held,  that  the  contract  between  plaintiff  and 
H.  was  not  a  conditional  sale,  but  an  execu- 
tory contract,  under  which  the  title  did  not 
vest  in  H.  until  plaintiff  was  paid  the  contract 
price,  so  that  prior  to  such  payment  inter- 
vener could  acquire  no  title  from  H. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  §  454.*] 

Appeal  from  Superior  Court,  Franklin 
County;  Ferguson,  Judge. 

Action  by  R.  B.  Roberts  against  W.  T. 
Hudson,  in  which  John  Bullock  intervened. 
Judgment  for  plaintiff,  and  Bullodc  appeals. 
Affirmed. 

W.  H.  Tarfoorough,  Jr.,  for  plaintiff.  T.  T. 
Hicks,  for  defendant 

CLARK,  C.  J.  The  defendant  W.  T.  Hud- 
son, by  permission  of  plaintiff,  cut  516  cross- 
ties  on  the  latter*8  land  and  hauled  them  to 
Youngsville,  where  he  deposited  them  on  the 
right  of  way  of  the  defendant  railroad  under 
an  agreement  that  they  were  not  to  be  moved 
thence  till  paid  for.  Hudson  owed  to  the  de- 
fendant Bullock  money  on  a  mortgage  and 
consented  to  furnish  des  in  payment  there- 
on.   These  ties  were  about  being  loaded  on 


the  cars  for  the  Pennsylvania  Railroad  Com- 
pany, to  whom  Bullock  had  sold  them,  when 
the  plaintiff  took  out  claim  and  delivery  for 
recovery  of  the  ties.  Bullock  was  not  served 
with  process,  but  on  his  own  application  was 
made  a  party  as  interpleader  (Rev.  |  800), 
gave  bond,  and  claimed  the  ties.  The  plain- 
tiff testified  that  he  allowed  Hudson  to  cut 
the  ties  and  haul  them  to  Youngsville  under 
an  agreenient  that  the  title  was  to  remain 
in  himself  until  the  ties  were  paid  for; 
that  Hudson  afterwards  told  him  that  he  ex- 
pected to  sell  the  ties  to  Bullock,  who  would 
send  plaintiff  a  check  direct  for  the  money, 
but  that  in  the  meantime  the  title  to  the 
ties  would  remain  in  plaintiff  till  they  were 
paid  for;  that  he  never  saw  Bullock  and  did 
not  receive  the  check.  Hudson  agreed  to  pay 
the  plaintiff  12%  cents  each  for  the  ties  with- 
out grading.  Hudson  was  to  receive  from  Bul- 
lock 30,  35,  and  50  cents  for  the  ties  accord- 
ing to  grade.  There  was  no  conflicting  tes^ 
tlmony,  and  the  court  charged  the  Jury  that 
if  they  believed  the  evidence  of  the  plaintiff 
to  return  a  verdict  for  the  amount  of  the 
cross-ties  at  12%  cents  each,  $64.50.  This 
presents  the  question  'whether  the  contract 
between  the  plaintiff  and  Hudson  was  a  con- 
ditional sale  or  an  executory  contract  If  it* 
was  the  former,  the  plaintiff  could  not  re- 
cover because  the  qpntract  was  not  reduced 
to  writing  and  recorded. 

[1,  21  The  defendant  Bullock  being  an  in- 
terpleader, the  burden  was  upon  him  to  show 
that  the  title  of  the  property  had  passed  to 
Hudson.  Mfg.  Co.  v.  Tiemey,  133  N.  C.  630, 
45  S.  B.  1026,  and  cases  cited.  This  he  did 
not  do,  because  the  undisputed  evidence  is 
that  the  contract  between  the  plaintiff  and 
Hudson  was  that  the  title  to  the  ties  was  to 
remain  in  the  plaintiff  till  paid  for.  The 
plaintiff  did  not  part  with  the  right  of  pos- 
session, but  merely  permitted  the  ties,  as  a 
matter  of  convenience,  to  be  hauled  to  the 
station,  there  to  remain,  without  being  load- 
ed on  the  cars,  till  the  sale  should  be  con- 
summated by  payment  of  the  purchase  money 
upon  which,  and  not  till  then,  the  title  was 
to  pass.  Upon  {he  attempt  being  made  to 
load  the  ties  upon  the  cars,  the  plaintiff 
promptly  asserted  his  right  of  possession  by 
claim  and  delivery. 

The  line  between  an  executory  contract  and 
a  conditional  sale  is  sometimes  difilcult  to 
draw,  but  here  it  is  clear  that  there  was 
no  sale  to  Hudson  by  plaintiff.  Hudson  was  to 
do  two  things.  He  was  to  cut  the  ties  and 
pay  for  them,  and  when  these  things  were 
both  done,  and  not  till  then,  the  sale  was 
to  be  consummated  and  Hudson  was  to  be 
vested  with  the  title  and  possession.  The 
ties  were  not  sold  to  Hudson  and  delivered 
to  him  upon  condition  that  If  not  paid  for 
the  plaintiff  could  retake  them.  Bullock 
could  acquire  no  title  when  Hudson  himself 
had  not  acquired  any,  and  could  not  do  so 
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under  bis  agreement,  until  the  ties  were 
paid  for. 

It  is  probably  more  than  a  coincidence  that 
deducting  the  cash  payment,  $95,  which  Bul- 
lock made  to  Hudson,  the  balance  due  by 
Bullock  on  the  ties  is  $66,  almost  the  exact 
amount  due  plaintiff  for  the  ties. 

No  error* 


(158  N.  C.  e08) 

STATE  ▼.  WILKINS. 

(Supreme  Court  of  North  Carolina,    liarch  6, 

1912.) 

1.  HoiinciDE   (§  169*) —MuBDER— Pbiob  Re- 
lations OF  Pabtibb— Evidence. 

Where,  in  a  prosecution  for  murder,  there 
was  no  direct  proof  of  guilt  apart  from  de- 
fendant's admission,  but  there  was  strong  cir- 
cumstantial evidence  to  show  that  defendant 
with  premeditation  murdered  his  wife,  evi- 
dence of  the  relations  previously  existing  be- 
tween them,  that  they  had  quarreled,  that  he 
appeared  to  be  the  aggressor,  had  threatened 
her  life,  and  had  attempted  to  use  his  knife 
and  to  draw  a  pistol,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §f  341-350;    Dec  Dig.  |  169.*1 

2.  Cbiminal   Law    (|   842*)— Motive— Idbn- 
TiTY— Evidence. 

Though  it  is  not  necessary  to  show  mo- 
tive for  committing  a  crime  wheul  motive  is 
not  of  its  essence,  evidence  is  nevertheless  rel- 
evant to  prove  motive  as  a  circumstance  to 
identify  the  prisoner  as  the  perpetrator  and 
to  establish  malice,  deliberation,  and  premedi- 
tation. 

[ESd.   Note.— For   other  cases,   see   Criminal 
Law,    Cent   Dig.   |§   773,    774;    Dec    Dig.    i 


342.*] 

Appeal  from  Superior  Court,  Nash  Coun- 
ty; Ferguson,  Judge. 

G.  G.  Wilklns  was  convicted  of  murder  In 
the  first  degree,  and  he  appeals.    Affirmed. 

The  prisoner  was  Indicted  In  the  court  be- 
low for  the  murder  of  his  wife,  and  was  con- 
victed of  murder  in  the  first  degree.  The 
evidence  tended  to  show  the  following  facts: 
The  prisoner  and  deceased,  who  was  his 
wife,  lived  about  one  mile  from  the  town  of 
Spring  Hope  in  Nash  county.  For  some  time 
prior  to  the  homicide  there  had  been  mis- 
understandings and  quarrels  between  defend- 
ant and  his  wife,  and  about  two  weeks  be- 
fore the  homicide  the  defendant  drove  his 
wife  from  their  home,  to  the  house  of  her 
mother,  about  25  or  30  yards  away.  He  then 
tried  to  drive  her  back,  and  upon  her  refus- 
al to  go  defendant  struck  the  deceased  and 
she  returned  the  blow.  On  the  same  day, 
defendant  had  a  knife  out  and  threatened  to 
cut  the  clothes  off  the  woman.  He  also 
made  an  attempt  to  draw  a  pistol,  when  a 
bystander  caught  him  and  took  the  pistol 
from  him.  About  two  days  before  the  homi- 
cide, the  defendant  said  to  a  witness,  Bunn, 
that  his  (defendants)  wife  thought  she 
was  fooling  hiin«  dealing  with  other  men, 
but,  God  damn  her,  he  would  kill  her  and 
be  hung  for  It.    It  further  appears  that  the 


deceased  and  the  defendant  quarreled  about 
another  woman  by  the  name  of  Lewis,  and 
the  defendant  told  deceased  that  she  coold 
get  out,  that  he  was  going  to  bring  another 
lady  in  there.  On  the  morning  of  the  homi- 
cide, defendant  said  to  a  witness,  one  Bettie 
Wiggins,  that  he  had  something  to  tell  her, 
that  he  was  not  going  to  tell  it  then,  but  when 
he  told  it  it  would  be  in  red  letters.  On  the 
same  morning  the  defendant  stated  to  an- 
other witness,  Nellie  Wiggins,  that  the  de- 
ceased would  not  be  with  him  but  two  days 
more;  that  she  had  other  men,  and  he  was 
going  to  kill  her;  that  he  would  rather  kill 
her  than  to  have  her  live  with  other  men. 
On  the  morning  of  the  homicide,  deceased 
and  defendant  were  both  seen  at  their  home 
about  11  o'clock.  The  woman  was  doing 
some  washing,  and  the  man  was  cleaning  his 
gun.  About  11  o'clock  his  gun  was  heard  to 
fire,  and  shortly  thereafter  the  defendant  re- 
marked to  a  witness,  Sessoms,  who  lived 
near,  that  his  gun  shot  all  right— right  to 
the  spot  An  hour  or  two  later,  this  same 
witness  heard  the  gun  fire  again,  hut  paid 
no  special  attention  to  it  During  the  same 
morning,  a  witness,  Mamie  Wiggins,  saw  the 
defendant  and  deceased  at  their  home  to- 
gether. In  the  presence  of  the  defendant, 
deceased  said  she  was  going  to  the  cotton 
patch,  but  that  it  would  be  12  o'clock  before 
she  could  go,  as  she  had  to  iron  a  shirt 
About  3  o'clock  p.  m.  the  witness  came  back 
from  the  cotton  pateh,  and  defendant  met 
her  at  his  front  gate,  and  asked  her  if  she 
had  seen  Ida,  his  wife.  Witness  answered 
that  she  had  not,  and  defendant  said,  ''I'es, 
you  have,  because  she  put  .on  some  more 
clothes  and  went  to  the  cotton  patch."  About 
4  o'clock  in  the  afternoon  defendant  left  his 
home  and  went  to  the  town  of  Spring  Hope. 
About  night  the  mother  of  the  deceased  came 
home  from  the  cotton  patch,  and  neither  the 
defendant  nor  the  deceased  could  be  found 
at  their  home.  The  mother  made  inquiry  for 
her  daughter,  but  nobody  knew  anything 
about  her.  The  next  morning  search  fbr  the 
missing  woman  was  renewed.  A  pile  of 
"strips,"  presumably  tobacco  strips,  was  seen 
in  the  yard,  which  had  not  been  there  be- 
fore. Under  these  strips  was  some  fresh  dirt 
with  blood  on  it  Inside  the  house  was 
found  an  empty  shell,  on  the  floor,  a  shot- 
gun with  the  barrel  full  of  dirt,  and  the 
overalls  of  the  defendant  with  spots  on  them 
that  looked  like  blood.  Fresh  dirt  was  no- 
ticed under  the  crib.  The  floor  of  the  crib 
was  torn  up  by  the  searchers,  and  there^ 
about  10  inches  under  the  ground,  was  the 
dead  body  of  Ida  Wilklns.  There  was  an 
ugly  gunshot  wound  in  her  neck,  made  by 
small  shot  at  close  range.  The  prisoner  was 
arrested  in  Spring  Hope  on  the  day  after  the 
homicide,  and,  after  he  was  put  in  Jail,  he 
said  that  his  wife  had  gone  down  to  her 
father's.     Thereafter,  upon  being  told  that 
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he  had  killed  his  wife,  he  said  that  he  was 
cleaning  his  gun  and  did  not  know  his  finger 
was  on  the  trigger,  when  the  gun  went  oft 
and  killed  her.  He  said  that  she  had  laid 
out  in  the  yard  for  about  an  hour,  and  then 
he  burled  her;  that  he  started  up  town  to  tell 
about  it,  but  he  was  so  frightened  that  he 
could  not.  The  defendant  offered  no  evi- 
dence. There  is  a  single  exception  to  the 
testimony.  The  solicitor  asked  Rhoda  Ann 
Westray,  mother  of  the  deceased,  how  her 
daughter  and  her  husband  got  along  togeth- 
er. She  answered,  "Well,  they  did  not  live 
good  together.  Q.  State  what  you  have  seen 
transpiring  between  them  in  the  way  of 
quarreling."  The  prisoner  objected  to  the 
question:  the  objection  was  overruled,  and 
he  excepted.  The  witness  then  proceeded  to 
state  that  they  quarreled,  and  related  the 
quarrel  that  took  place  two  Sundays  before 
the  homicide,  when  defendant  drove  deceas- 
ed from  his  home,  threatened  to  use  the 
knife,  and  attempted  to  draw  a  pistol.  Th6 
prisoner  asked  the  court  to  give  Instructions 
to  the  Jury  upon  the  different  degrees  of 
homicide,  calling  their  attention  to  the  essen- 
tial elements  of  each  offense  and  with  spe- 
cial reference  to  the  bearing  of  the  evidence 
uiwn  them;  but  IMs  not  necessary  to  set  them 
out  The  Jury  convicted  of  murder  in  the 
first  degree,  and  from  Judgment  entered 
upon  the  verdict,  the  prisoner  appealed,  aft- 
er having  duly  excepted  to  the  rulings  of  the 
court 

Attorney  General  Bickett  and  T.  H.  Gal- 
vert,  for  the  State.  F.  S.  Spruill,  for  appel- 
lee. 

WALKER,  J.  [1.2]  There  is  but  one  ex- 
ception in  this  case  that  calls  for  any  dis- 
cussion, as  we  will  presently  show.  The 
prisoner  objected  to  the  testimony  of  the 
witness  Rhoda  Ann  Westray,  the  mother  of 
the  deceased,  as  to  whether  the  prisoner  and 
his  wife  had  lived  together  peaceably  and  as 
to  any  quarrels  between  them  that  she  had 
seen.  She  answered  that  they  did  not  live 
"good  together,"  and  that  they  had  quarrel- 
ed two  Sundays  before  the  homicide  was 
committed,  when  the  prisoner  drove  his  wife 
from  his  home,  threatening  to  cut  her  with 
his  knife  and  attempting  to  draw  his  pistol. 
Except  the  admission  of  the  defendant,  which 
was  made  in  contradiction  of  a  previous 
statement  by  him  as  to  the  manner  of  the 
killing,  there  was  no  direct  or  positive  proof 
of  his  guilt;  but  the  evidence  was  circum- 
fltantial,  there  being  no  eyewitness  to  the 
tragedy.  The  circumstances  tending  to  show 
that  the  prisoner  had  killed  bis  wife  were 
very  strong,  apart  from  his  admission  of  the 
fact,  and  the  state  was  compelled  to  rely 
upon  the  circumstances  to  show  that  be  had 
murdered  her  deliberately  and  with  premed- 
itation. In  this  state  of  the  proof,  we  fall 
to  see  why  it  was  not  competent  and  rele- 
vant to  prove  the  relations  between  the  par- 
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ties,  and  especially  that  they  had  quarreled, 
the  husband  appearing  to  be  the  aggressor 
and  that  he  had  even  gone  so  far  as  to 
threaten  her  life,  and  had  attempted  to  use 
his  knife  and  draw  his  pistol.  These  facts, 
especially  in  connection  with  proof  of  the 
other  circumstances,  tended  to  show  his  mal- 
ice towards  her,  and  to  assign  a  motive  for 
the  killing.  But  we  think  it  has  been  ex- 
pressly decided  by  this  court  that  such  evi- 
dence Is  competent  and  is  also  relevant  to 
the  Issue.  In  State  v.  Rash,  34  N.  a  382, 
55  Am.  Dec.  420,  similar  evidence  was  offer- 
ed against  the  defendant  In  that  case;  that 
is,  to  show  ill  treatment  of  .his  wife  by  him 
— the  charge  being  that  be  had  murdered 
her.  It  was  held  that  the  evidence  was  com- 
petent, not  only  to  Identify  the  husband  as 
the  slayer  of  his  wife,  but  to  show  bis  mal- 
ice towards  her.  Judge  Nash,  delivering  the 
opinion  of  the  court,  said:  "The  first  Inquiry 
would  be:  Who  could  be  the  perpetrator? 
And  the  mind  would  naturally  turn  upon  the 
person  who,  either  from  Interest  or  malice, 
might  desire  her  death.  Interest,  In  this 
case,  could  not  exist  and  malice  alone  could 
lead  to  the  deed.  Ordinarily,  the  eye  of  sus- 
picion cannot  turn  upon  the  husband,  as  the 
murderer  of  his  wife,  and  when  charged 
upon  him,  in  the  absence  of  positive  proof, 
strong  and  convincing  evidence— evidence 
that  leaves  no  doubt  in  the  mind  that  he 
had  toward  her  that  mala  mens  which  alone 
could  lead  him  to  perpetrate  the  crime — ^is 
always  material.  How  else  could  this  be 
done  than  by  showing  his  acts  toward  her, 
the  manner  in  which  he  treated  her,  and  the 
declarations  of  his  malignity?"  He  then 
proceeds  to  show  that  no  stronger  proof  of 
malice  could  be  offered  than  the  husband's 
brutal  treatment  of  his  wife  and  his  suspi- 
cion that  she  had  been  unfaithful  to  him;  his 
conduct  evincing  "a  settled  state  of  feeling 
inimical  to  her."  Underbill  on  Cr.  Evidence, 
§§  323,  827;  Siberry  v.  State,  133  Ind.  677,  33 
N.  E.  681.  In  the  case  last  dted,  it  was 
held  that  where  an  indictment  charges  the 
defendant  with  the  murder  of  his  wife,  tes- 
timony as  to  relations  existing  between  them, 
previous  to  the  homicide,  and  as  to  his  treat- 
ment of  her,  is  competent  It  is  not  neces- 
sary to  show  a  motive  for  committing  the 
crime,  when  motive  is  not  of  its  essence,  but 
it  is  relevant  to  prove  a  motive  as  a  circum- 
stance to  identify  the  prisoner  as  the  perpe- 
trator of  the  crime,  and  to  establish  malice, 
deliberation  and  premeditation.  State  y. 
Adams,  138  N.  0.  688,  50  S.  E.  765.  This  ex- 
ception cannot  be  sustained. 

The  other  exception  taken  to  the  refusal 
of  the  court  to  give  the  InstriictliHia  request^ 
ed  by  the  prisoner  are  equally  untenable.  A 
perusal  of  the  charge  of  the  court  will  dis- 
close that  the  learned  Judge, 'who  presided  at 
the  trial,  gave  full,  clear,  and  accurate  in- 
structions with  reference  to  every  question 
contained  In  the  prayers  of  the  prisoner,  and 
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not  only  responded  to  them  directly,  bat  he 
presented  the  case  to  the  Jury  In  every  pos- 
sible phase,  and  was  exceedingly  fair  and 
favorable  to  the  prisoner  In  what  he  said. 
He  might  have  charged  more  strongly 
against  him,  and  yet  have  been  well  within 
the  law. 

We  find  no  error  in  the  record. 

No  error. 


(158  N.  a  813) 

STATE  BOARD  OF  EDUCATION  ▼.  ROAN- 
OKE R.  &  LUMBER  CO. 

(Supreme   Court  of  North  Carolina.     March 

6,  1912.) 

1.  EviDENcs   ($  472*)— Opinions  ob  State- 
ment OF  Facts. 

A  witness  who  is  familiar  with  land  may 
testify  that  it  is  swamp  land,  although  that  is 
the  precise  question  to  be  determined  by  the 
jury;    this  being  a  statement  of  fact. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  §§  2186-2195;    Dec.  Dig.  i  472.*] 

2.  PuBLio  Lands  (f  164*)— Gsants— Valid- 
rrr. 

A  charge  that,  if  the  land  which  the  state 
board  of  education  sought  to  recover  was  in 
a  swamp  qf  over  2,000  acres  at  the  time  the 
grants  under  which  defendant  claimed  were 
taken  out,  the  grants  were  void,  was  proper 
under  Revisal  1905,  S  1693,  subd.  3,  provid- 
ing that  swamp  land,  where  the  quantity  in 
any  one  swamp  exceeds  2,000  acres,  is  not 
subject  to  entry  and  grant 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,   Dec   Dig.  |  164.*] 

3.  Public  Lands   (§  164*)— Grants— Avoid- 
ing— Evidence  Rbquibed. 

In  an  action  by  the  state  board  of  educa- 
tion to  avoid  grants  of  land  claimed  to  be 
swamp  land,  a  failure  to  charge  that  the 
grants  could  be  avoided  only  by  clear,  strong, 
and  convincing  evidence  is  not  error,  especial- 
ly in  the  absence  of  a  request  for  such  in- 
struction, where  the  court  charges  that,  the 
burden  is  on  plaintiff  to  establish  by  the  great- 
er weight  of  the  evidence  that  the  lands  cov- 
ered by  the  grants  were  part  of  a  swamp  of 
more  than  2,000  acres,  since  under  Revisal 
1905,  S  4047,  lands  within  such  a  swamp  are 
presumed  to  be  the  projierty  of  the  board  of 
education. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Dec  Dig.  f  164.*] 

4.  Trial   (§  260*)— Instbuotions— Confobm- 
m  to  frayers. 

Where  prayers  are  charged  in  substance, 
a  failure  to  charge  their  exact  words  is  not 
error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |§  651-659;    Dec  Dig.  t  260.*] 

Appeal  from  Superior  Court,  Washington 
County;  E.  B.  Cllne,  Judge. 

Action  by  the  State  Board  of  Education 
against  the  Roanoke  Railroad  &  Lumber  Com- 
pany. From  a  Judgment  for  plaintlif,  de- 
fendant appeals.    Affirmed. 

A.  O.  Oaylord  and  Small,  MacLean  ft  Mc- 
Mullan,  for  appellant  W.  M.  Bond,  W.  M. 
Bond,  Jr.,  and  Ward  ft  Qrlmes,  for  appellee. 

CLARK,  a  J.  Rev.  1693  (3)  withdraws 
from  being  granted  by  the  state  all  "marsh 


or  swamp  land,  where  the  quantity  of  land 
In  any  one  marsh  or  swamp  exceeds  two 
thousand  acres,  or  where,  If  of  less  quantity, 
the  same  has  been  surveyed  by  the  state,  or 
by  the  state  board  of  education,  with  a  view 
to  draining  and  reclaiming  the  same."  This 
Is  an  action  to  declare  yold  certain  grants 
embracing  land  which  it  is  claimed  came 
within  the  terms  of  the  above  section,  and 
also  to  recover  damages  for  timber  cut  by 
defendants  on  said  land.  The  plaintiff  did 
not  ask  to  recover  damages  for  timber  cut 
more  than  three  years  before  suit  brought, 
and,  as  to  the  action  for  the  land,  the  plain- 
tiff Is  not  barred  by  the  statute  of  limita- 
tions which  does  not  run  in  such  cases 
(Rev.  4048),  unless  the  state  would  have 
been  barred  by  adverse  possession  which  Is 
not  the  case  here. 

[1]  The  first  five  exceptions  are  because 
the  witnesses,  who  stated  that  they  were  fa- 
miliar with  the  land,  upon  being  asked  what 
kind  of  land  it  was,  answered  that  it  was 
"swamp  land."  This  being  a  matter  of  per- 
sonal observation,  as  to  a  fact  within  the 
knowledge  of  the  witness,  the  answer  was 
competent,  subject  to  cross-examination  by 
the  defendant  It  is  true  the  jury  must  find 
the  issue,  but  the  answer  of  the  witness  was 
competent  to  be  submitted  to  thenu  Brltt  ▼. 
Railroad,  148  N.  C.  40,  61  S.  E.  601. 

[2]  The  court  charged  the  Jury:  "If  this 
was  swamp  land  and  in  a  swamp  of  over 
2,000  acres  prior  to  and  at  the  time  the 
grants  under  which  the  defendant's  claims 
were  taken  out,  then  the  lands  were  not  sub- 
ject to  entry  and  grant,  and  the  defendant's 
said  grants  would  be  void  and  of  no  effect, 
for  in  such  case  there  was  no  power  and  au- 
thority to  grant  same."  The  exception  to 
this  charge  cannot  be  sustained.  It  complies 
with  Rev.  1693  (3).  The  court  charged  the 
Jury:  "Was  the  land  in  question  swamp 
land  as  Is  generally  called  and  known? 
Some  authorities  have  defined  'swamp  land' 
as  wet,  spongy  ground,  soft,  low  ground,  satr 
urated  with  water,  but  not  usually  covered 
with  It,  marshy  ground  away  from  the  sea- 
shore; another,  as  land  the  greater  part  of 
which  is  wet  and  unfit  for  cultivation,  land 
which  requires  draining  in  order  to  make  it 
fit  for  successful  or  useful  cultivation."  Ex- 
ception 7  was  to  this  charge,  and  cannot  be 
sustained.  The  court  went  on  to  quote  the 
statutory  definition  of  swamp  land  enacted 
March  4,  1891,  now  Rev.  1695,  and  told  the 
Jury  that  this  statutory  definition  would 
not  apply  against  the  defoidant  who  held 
under  a  grant  Issued  prior  to  that  date,  and 
further  added  that,  as  to  the  definition  giv- 
en above,  the  court  did  not  mean  to  lay 
down  any  hard  or  fast  rule  by  which  the 
Jury  were  to  determine  whether  the  lands 
in  question  were  swamp  land,  but  merely  to 
give  It  as  assistance  to  them  In  ascertaining 


•For  otbor  eases  see  same  topic  and  secUon  NUMBER  in  Deo.  Dig.  4  Am.  Dig.  Kej  No.  Series  ft  Rep'r  indexes 


N.CU 


STATE  T.  BAai/ST 


995 


wbat  was  the  common  and  generally  accept- 
ed deflpition  of  the  words  '*swamp  land.'* 
The  court  charged  the  Jury :  "It  is  not  nec- 
essary that  every  bit  of  the  land  In  con- 
troversy should  be  swamp  land  In  order  to 
enable  the  plaintiff  to  recover;  that  Is  to 
say,  If  there  be  some  knolls  or  higher  and 
dryer  places  In  this  piece  of  land  that  tak- 
en by  themselves  might  not  be  deemed 
swamp»-yet  if  they  had  swamp  land  around 
them  in  sufficient  quantity  so  that  the  latter 
largely  prevailed,  and  taking  the  whole  body, 
by  and  large,  the  general  effect  was  to  make 
and  call  the  land  swamp  land,  then  the  knolls 
or  higher  ground  could  be  taken  in  as  a  part 
of  the  whole."  The  eighth  exception  was  to 
this  charge,  and  cannot  be  sustained. 

[3]  The  ninth  exception  is  because  the 
court  did  not  Instruct  the  Jury  that  the 
grants  could  be  vacated  only  by  "clear, 
strong,  and  convincing  evidence."  There  was 
no  prayer  to  this  effect,  and  it  could  not 
have  been  given  if  asked.  The  charge  put 
the  burden  on  the  plaintiff  to  make  out  his 
case  by  the  preponderance  and  the  greater 
weight  of  the  evidence,  and  this  is  the  cor- 
rect rule  in  this  case.  Board  of  Education 
▼.  Makeley,  139  N.  C.  34,  51  S.  E.  784.  The 
court  properly  charged  the  Jury  to  answer 
the  issues  '*no,*'  unless  by  the  greater  weight 
of  the  evidence  the  plaintiff  had  shown  that 
the  lands  covered  by  the  grants  were  swamp 
lands,  and  part  of  a  swamp  of  more  than 
2,000  acres.  The  statute  provides  that,  when 
it  is  shown  that  the  land  is  swamp  land  and 
within  a  swamp  of  more  than  2,000  acres, 
the  law  presumes  that  the  board  of  educa- 
tion is  the  owner  thereof,  because  grants  of 
such  land  are  void  and  unauthorized.  Rev. 
4047;  Board  of  Education  v.  Makeley,  supra. 

[4]  The  prayers  of  the  defendant  so  far 
as  they  were  correct  were  given  In  substance 
in  the  charge.  It  was  not  necessary  that 
they  should  have  been  given  in  the  exact 
language  asked  for,  If  given  in  substance. 
Horton  y.  Railroad,  145  N.  C  132,  68  S.  B. 

No  error* 


(1S&  N.  C.  608) 

STATE  T.  BAGLET. 

(Supreme  Court  of  North  Carolina.    March  6, 

1912.) 

1«  HoiaciDS     (I    203*)  —  EviDKNCS  — Dtino 

Deolarations. 

It  is  not  necessary  to  the  admission  of  a 
dying  declaration  of  deceased  that  he  should 
have  himself  declared  that  he  believed  he  was 
about  to  die,  if  all  the  circumstances  and  sur- 
roundings in  which  he  was  placed  indicate  that 
he  was  fully  under  the  influence  of  the  solem- 
nity of  sucii  belief. 

[Ed.  Note.—For  other  cases,  see  Homicide, 
Cent  Dig.  SS  430-437;   Dec  Dig.  |  203.*] 

2.  Homicide  (f  203*)— Dmro  Diclabations 
—Fear  of  death. 

Prior  to  the  making  of  an  alleged  dying 
declaration    by    deceased,    the    physician    who 


was  present  when  deceased  expired  told  him 
that  he  was  in  a  critical  condition,  was  Ukely 
to  die,  and  if  there  was  any  message  he  want- 
ed to  leave  he  had  better  do  so;  whereupon 
deceased  stated  that  it  was  the  prisoner  who 
shot  him,  and  that  he  saw  the  prisoner  s  out- 
line very  distinctly  as  he  ran  down  the  street, 
and  was  certain  it  was  he.  Held,  sufficient  to 
justify  the  admission  of  decedent's  statement 
as  a  dying  declaration. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S§  430-437;    Dec  Dig.  i  203.*] 

8.  Cbiminax   Law    (|   889*)— Verdict— Cob- 

BECTION. 

Under  Revisal  1905,  |  8271,  proTiding 
that  in  a  prosecution  for  homicide  the  jury 
shall  determine  by  their  verdict  whether  the 
crime  is  murder  in  the  first  or  second  degrest 
where  the  jury,  in  a  prosecution  for  murder, 
returned  with  their  verdict  and,  in  response 
to  the  clerk,  replied,  "Guilty,"  the  court  prop- 
erly directed  them  to  reconsider  their  response 
and  specify  the  crime  of  which  they  found 
defendant  guilty;  whereupon  they  stated  they 
found  him  "guilty  of  murder  in  the  first  de- 
gree." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2110;   Dec.  Dig.  |  889.*] 

Appeal  from  Superior  Court,  Martin  Coun- 
ty ;  C.  M.  Cooke,  Judge. 

Brad  Bagley  was  convicted  of  murder  in 
the  first  degree,  sentenced  to  death,  and  he 
appeals.    Affirmed. 

Winston  &  Matthews,  for  appellant  At- 
torney General  Bickett  and  Assistant  Attor- 
ney General  Calvert,  for  the  State. 

BROWN,  J.  The  prisoner  was  convicted 
of  the  murder  of  one  William  R-  White,  who 
died  on  the  night  of  August  15,  1911.  The 
evidence  tends  to  prove  that  while  passing 
a  gate  on  one  of  the  public  streets  of  the 
town  of  WUliamston,  about  9  o'clock  p.  m., 
the  deceased  was  shot  from  behind,  and  died 
the  same  night 

[1]  There  is  evidence  of  circumstances 
tending  to  prove  that  the  prisoner  waylaid 
and  shot  the  deceased.  But  it  is  contended 
by  the  learned  counsel  for  the  prisoner  that 
the  evidence  is  insufficient  to  convict,  if  the 
dying  declarations  of  the  deceased  are  ex- 
cluded. Many  exceptions  of  the  prisoner  re- 
late to  the  competency  of  these  declarations. 
Dying  declarations  are  admissible  in  cases 
of  homicide  when  they  appear  to  have  been 
made  by  the  deceased  In  present  anticipation 
of  death.  It  is  not  always  necessary  that 
the  deceased  should  declare  himself  that  he 
believes  he  is  about  to  pass  away;  but  all 
the  circumstances  and  surroundings  in  whl<A 
he  Is  placed  should  Indicate  that  he  Is  fully 
under  the  influence  of  the  solemnity  of  such 
a  belief. 

[2]  The  evidence  to  this  case  shows  that 
the  doctor  who  was  present  with  the  de- 
ceased when  he  expired  told  him  that  he  was 
In  a  critical  condition,  and  was  likely  to  die, 
and  that  If  there  was  any  message  he  want- 
ed to  leave  he  had  better  do  so.  The  doctor 
Informed  him  distinctly  that  he  could  not 
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llTe,  and  It  was  thea  tbat  he  said  that  it  was 
the  prisoner  who  shot  him;  that  he  saw  his 
outline  very  distinctly  as  he  ran  down  the 
street,  and  he  was  certain  it  was  the  pris- 
oner. The  witness  says  that  the  deceased's 
mind  was  perfectly  clear  as  long  as  he  had 
sense  to  talk ;  that  he  made  the  same  state- 
ment to  different  persons  as  they  would  come 
in  the  room;  and  that  he  repeated  it  only 
15  minutes  before  he  died.  Other  testimony 
corroborates  this  evidence.  We  think  the 
evidence  indicates  clearly  that  the  deceased 
fully  realized,  not  only  that  his  death  was 
sure,  but  that  it  was  also  near,  and  that  the 
court  properly  admitted  his  declaration. 
State  V.  Quick,  150  N.  C.  820,  64  S.  B.  168  ; 
Wigmore  on  Evidence,  I  1430  et  seq. 

[3]  We  have  examined  carefully  all  the 
exceptions  in  the  case,  and  are  unable  to 
find  anything  whatever  that  will  warrant 
a  new  triaL  The  last  exception  which  was 
taken  to  the  manner  of  receiving  the  verdict 
is  untenable.  When  the  Jury  came  in  with 
their  verdict,  in  reply  to  the  clerk,  they  re- 
sponded, "Guilty."  His  honor  told  the  Jury 
to  reconsider  their  response  and  specify  the 
crime  of  which  they  found  the  prisoner 
guilty.  The  Jurors  stated  they  found  the 
prisoner  guilty  of  murder  In  the  first  de- 
gree. This  was  in  accordance  with  the  stat- 
ute (Revisal  1905,  f  8271),  which  requires 
the  Jury  to  determine  in  their  verdict  wheth- 
er the  crime  is  murder  in  the  first  or  second 
degree.  In  State  v.  Godwin,  188  N.  O.  583, 
60  S.  Ek  277,  the  principle  is  recognized  i^nd 
enunciated  that,  before  a  verdict  returned 
into  open  court  by  a  Jury  is  complete,  it  most 
be  accepted  by  the  court  for  record.  It  is 
the  duty  of  the  Judge  to  look  after  the  form 
and  substance  of  a  verdict,  so  as  to  prevent 
a  doubtful  or  insufficient  finding  from  pass- 
ing into  the  records  of  the  court,  and  to  ac- 
complish such  ends  it  is  the  duty  of  the 
court  to  see  that  the  Jury  may  amend  their 
verdict  in  form,  so  as  to  meet  the  require- 
ment of  the  law.  State  v.  McKay,  150  N.  0. 
818,  68  S.  E.  1069. 

No  error. 


a58  N.  C.  812) 

BLOUNT  T,  BLOUNT. 

(Supreme   Court  of  North   Carolina.     March 

6,  1912.). 

Appeal  and   Bbkob    (|   105^)— JnnoiOBNTs 

APFEALABUD— VOLUNTABT  NOITSUITS. 

Appeal  does  not  lie  from  a  voluntary  non- 
suit, taken  on  the  trial  judge  overruling  a 
motion  for  judgment  on  the  pleadings  and  for 
a  reference,  as  such  refussd  did  not  affect 
a  substantial  right  of  plaintiff  or  terminate  his 
case;  the  proper  remedy  being  to  reserve  ex- 
ception and  proceed  with  the  trial,  leaving  the 
ruling  for  review,  if  judgment  was  finally  ren- 
dered against  plaintiff. 


Appeal  from  Superior  Ocnirt,  Pitt  Goimty; 
Whidbee,  Judge. 

Action  by  H.  L.  Blount  against  Agnes 
Blount  Plaintiff  submitted  to  nonsuit  and 
appeals*    Appeal  dismissed. 

Onion  &  Guion,  F.  C.  Harding,  and  Harry 
Skinner,  for  app^ant  Jarvis  &  Blow  and 
Albion  Dunn,  for  appellee. 

BROWN,  J.  We  are  unable  to  pass  up- 
on the  question  so  earnestly  pressed  by  the 
learned  counsel  for  the  plaintiff.  The  appeal 
of  the  plaintiff  is  fragmentary  and  prema- 
ture, and  the  motion  of  the  defendant  to 
dismiss  the  appeal  for  that  reason  must  be 
granted. 

In  the  first  place,  the  plaintiff  voluntarily 
submitted  to  a  nonsuit,  and  thus  put  Mm- 
self  out  of  court  It  Is  not  a  case  of  Invol- 
untary nonsuit  submitted  to  for  the  purpose 
of  testing  the  correctness  of  a  ruling  whicA 
Is  vital  to  the  plaintiff's  cause.  The  refusal 
of  the  trial  Judge  to  grant  a  judgment  upon 
the  pleadings  and  order  a  reference  did  not 
affect  a  substantial  right  of  the  plaintiff,  or 
terminate  his  case.  Instead  of  voluntarily 
going  out  of  court,  he  should  have  noted 
his  exception  and  proceeded  with  the  trial 
of  the  cause,  and  if  Judgment  was  finally 
rendered  against  the  plaintiff  he  could  then 
have  reviewed  the  ruling  of  the  Judge. 
Hayes  v.  Railroad,  140  N.  G.  131,  52  S.  E. 
416;  Mldgett  v.  Manufacturing  Company, 
140  N.  O.  362,  53  S.  B.  178.  In  this  last 
case,  it  is  stated  that  an  intimation  of  an 
opinion  by  the  judge  adverse  to  the  plaintiff 
upon  some  proposition  of  law  which  does 
not  tske  the  case  from  the  Jury,  and  which 
leaves  open  essential  matters  of  fact  still  to 
to  be  determined,  will  not  Justify  the  plain- 
tiff in  suffering  a  nonsuit  and  appeal.  Such 
nonsuits  are  premature^  and  the  appeals 
will  be  dismissed. 

Appeal  dismissed. 


(1)68  N.  a  su) 

POGOMOEOS  GUANO  CO.  T.  BIDDLB, 

Sheriff. 

(Supreme  Court  of  North  Carolina.     March 

6,  1912.) 

L  Taxation  (8  194*) —Bxemptionb  — Stat- 
utes. 

Whatever  was  intended  by  Revisal,  §  8955, 
providing  that  when  a  manufacturer  of  fer- 
nlizer  has  paid  the  inspection  tax  required 
thereby  his  goods  shall  not  be  Uable  to  any 
further  tax,  it  will  not  be  supposed  violation 
of  Const  art  5,  |  3,  expressly  requiring  a 
uniform  ad  valorem  tax  of  all  property,  was 
intended. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  IS  810,  811;   Dec.  Dig.  f  194.*] 


2.  Taxation  (J  101*)— Situs  op  Pbopebtt— 
In  Transit. 
[Bd.  Nots.— For  other  cases,  see  Appeal  and  I         Though  propertv  while  in  transit  to  ths 
rror.  Cent  Dig.  i  722;   Dec  Dig.  f  105.*]     1  state  from  another  is  not  subject  to  taxation. 


Error 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 


N.a) 


POGOMOKE  GUANO  CO.  v.  BIDDLB 


997 


it  is  taxable  where  it  has  reached  its  destina- 
tion, and  is  awaiting  sale. 

[EJd.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  |  201;    Dec  Dig.  §  lOl.*] 

Api>eal  from  Superior  Court,  Craven  Coun- 
ty; Carter,  Judge. 

Action  by  the  Pocomolse  Guano  Company 
against  J.  W.  Biddle,. Sheriff  of  Craven  Coun- 
ty, to  restrain  collection  of  taxes  levied  on 
property  of  plaintiff,  and  to  have  them  de- 
clared lll^al  and  void  and  stridden  from 
the  tax  books,  submitted  on  an  agreed  state- 
ment of  facts.  Judgment  for  defendant,  and 
plaintiff  appeals.     Affirmed. 

Moore  &  Dunn  and  Peatross  &  Savage,  for 
appellant.  E.  M.  Green  and  R.  A.  Nunn,  for 
appellee. 

BROWN,  J.  An  analysis  of  the  ftfcts 
agreed  shows:  (1)  That  plaintiff,  a  Virginia 
corporation,  doing  a  fertilizer  business  in 
this  state  and  paying  taxes  on  its  property 
In  Virginia,  owned  personal  property,  val- 
ued at  some  $25,000,  stored  on  June  1,  1010, 
in  a  warehouse  in  Craven  county.  The  prop- 
erty consisted  of  fertilizer  and  fertilizer  ma- 
terials. (2)  That  said  property  was  not 
listed  for  taxation,  and  plaintiff  has  paid 
no  tax  thereon,  but  has  paid  the  tonnage 
tax,  collected  for  the  purpose  of  defraying 
expenses  connected  with  the  inspection  of 
fertilizers,  as  provided  for  in  section  3955, 
Revisal  of  1905.  (3)  That  said  property 
was  held  by  plaintiff  until  it  had  thereafter 
sold  the  same  to  various  and  simdry  custom- 
ers. (4)  That  the  board  of  county  commis- 
sioners for  the  county  of  Craven  placed  the 
said  property  on  the  delinquent  tax  list  of 
said  county,  and  by  virtue  of  said  tax  list 
the  sheriff  of  said  county  has  demanded  pay- 
ment of  the  regular  taxes  thereon. 

The  plaintiff  contends:  (1)  That  section 
3955  of  the  Revisal  of  1905  exempts  said 
property  from  said  tax.  (2)  That  the  said 
tax  is  illegal  and  void,  and  is  an  interference 
with  interstate  commerce,  "and  plaintiff  es- 
pecially pleads  the  federal  statute  applying 
to  such  interstate  commerce  and  the  Consti- 
tution of  the  United  States  regulating  the 
same  as  a  defense  to  the  collection  of  the 
tax  levied  and  assessed  against  it*'  (3)  That 
said  property  is  not  liable  for  taxation  both 
within  the  state  of  Virginia  and  the  state 
of  North  Carolina.  (4)  That  said  tax  is  a 
double  tax. 

The  plaintiff  does  not  in  this  proceeding 
attack  the  constitutionality  of  the  inspection 
tax  levied  under  said  section,  and  which  has 
been  collected  regularly  for  many  years.  The 
right  to  levy  such  taxes  has  been  sustained 
by  the  Supreme  Court  of  the  United  States 
in  Patapsco  Guano  Company  v.  North  Caro- 
lina Board  of  Agriculture,  171  U.  S.  345,  18 
Sup.  Ct.  862,  43  L.  Ed.  191,  and  reaffirmed  in 
the  recent  case  of  the  Red  O.  Oil  Company  v. 


Same,  222  U.  S.  380,  82  Sup.  Ct  152,  50  L. 
Ed.  — . 

[1]  The  plaintiff  daims  exemption  from 
an  ad  valorem  tax  upon  its  property  by  rea- 
son of  the  following  language  contained  in 
the  statute,  "Whenever  any  manufacturer 
of  fertilizers  or  fertilizing  materials  shall 
have  paid  the  charges  required  by  this  sec- 
tion, his  goods  sliall  not  be  liable  to  any 
further  tax,  whether  by  city,  town  or  coun- 
ty," and  it  is  a  part  of  section  3955  of  the 
Revisal  of  1905.  Whatever  may  have  been 
the  intention  of  the  General  Assembly  in 
employing  language  so  broad  and  compre- 
hensive, we  are  forced  to  the  conclusion  tliat, 
under  the  Constitution  of  North  Carolina,  all 
real  and  personal  property  owned  and  locat- 
ed within  the  borders  of  the  state  is  subject 
to  an  ad  valorem  tax,  and  it  is  not  to  be 
supposed  that  the  Legislature  intended  to 
violate  the  fundamental  law  of  the  state 
(article  5,  §  3),  which  requires  in  express 
terms  that  all  real  and  personal  property  be 
taxed  by  a  uniform  rule  according  to  its 
true  value  in  money.  In  this  respect,  the 
Constitution  "shows  no  favor  and  allows  no 
discretion."  Wiley  v.  Commissioners,  111  N. 
C.  397,  16  S.  B.  542;  Puitt  ▼.  Commission- 
ers, 94  N.  O.  709,  55  Am.  Rep.  638 ;  Vaughan 
V.  Murfreesboro,  96  N.  C.  319,  2  S.  B.  676, 
60  Am<r  Rep.  413.  The  imperative  demand  to 
levy  the  property  tax  upon  its  assessed  value 
is  in  no  way  connected  with  the  right  to 
levy  an  inspection  tax,  or  a  tax  on  trades, 
professions,  etc  These  principles  of  taxa- 
tion have  been  discussed  and  enforced  in 
many  cases,  and  a  further  elaboration  of 
them  is  now  unnecessary. 

[2]  We  are  of  the  opinion  that  the  person- 
al property  of  the  plaintiff  stored  in  North 
Carolina,  and  owned  and  located  within  its 
borders,  is  liable  to  the  ad  valorem  tax  im- 
posed upon  the  property  of  the  citizens  of 
the  state.  It  is  undoubtedly  true  that  per- 
sonal property  actually  in  transit  is  not  sub- 
ject to  state  taxation.  Kelley  v.  Rhoads, 
188  U.  S.  1,  23  Sup.  Ct  259,  47  h,  Ed.  359. 
In  this  case  it  is  said:  "The  law  upon  this 
subject,  so  far  as  it  concerns  Interference 
with  Interstate  commerce,  is  settled  by  sev- 
eral cases  in  .this  court,  which  hold  that  prop- 
erty actually  in  transit  is  exempt  from  local 
taxation,  although,  if  it  be  stored  for  an 
indefinite  time  during  such  transit,  at  least 
for  other  than  natural  causes  or  lack  of 
facilities  for  immediate  transportation,  it 
may.  be  lawfully  assessed  by  the  local  au- 
thorities." After  citing  several  cases,  viz.. 
Brown  r.  Houston,  114  U.  S.  622,  5  Sup.  Ct 
1091,  29  U  Ed.  257,  Pittsburg  &  S.  Canal  Co. 
V.  Bates,  156  U.  S.  577,  15  Sup.  Ct  415,  89 
L.  Ed.  538.  Coe  v.  Errol,  116  U.  S.  517,  6 
Sup.  Ct  475,  29  L.  Ed.  715,  and  discussing 
them,  Mr.  Justice  Brown  continues:  ''The 
substance  of  these  cases  is  that,  while  the 
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property  is  at  rest  for  an  Indefinite  time 
awaiting  transportation,  or  awaiting  a  sale 
at  its  place  of  destination,  or  at  an  inter- 
mediate point,  it  is  snbject  to  taxation.  But 
if  it  be  actually  in  transit  to  another  state 
it  becomes  the  subject  of  interstate  com- 
merce, and  is  exempt  from  local  assessment" 
The  facts  agreed  show  that  the  fertilizer 
sought  to  be  taxed  was  not  in  transit,  but 
had  reached  its  destination,  and  was  stored 
in  Graven  county  for  purposes  of  sale  or  dis- 
tribution. We  think  it  unnecessary  to  dis- 
cuss the  matter  more  at  length,  as  the  au- 
thorities cited  seem  to  dispose  of  plaintiff's 
contentions. 
Affirmed. 

(158  N.  C.  226) 

HI6HSMITH  et  al.  t.  PAGE  et  aL 

(Sapreme  Court  of  North  Carolina.    March  6, 

1912.) 

1.  Husband  akd  Wife  (§  14*)— Conveyance 
—Tenancy  by  Eijitibety  or  in  Coi£mon. 

Intention  that  husband  and  wife  should 
not  take  an  estate  by  the  entireties,  but  that 
they  should  take  as  tenants  in  common,  is 
shown  by  a  deed,  which,  though  by  its  first 
clause  purporting  to  be  to  P.  and  E.,  his  wife, 
recites  that  half  the  consideration  was  paid 
by  P.  and  half  by  E.,  out  of  the  sale  of  her 
own  land,  and  then  makes  the  conveyance  to 
P.  and  his  heirs  and  to  E.  and  her  heirs,  and 
to  their  heirs  jointly,  and  in  the  habendum 
and  the  warranty  specifies  that  it  is  made  to 
P.  and  his  heirs  and  to  E.  and  her  heirs  and 
their  heirs  and  assigns. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  |$  71--89;  Dec  Dig.  S 
14.*1 

2.  Refobmation  of  Instbumsnts  (I  46* )— 
Mistake  —  Sufficiency  of  Evidence  — 
Pbovince  of  Coubt  and  Juby. 

While  the  evidence  for  reformation  of  a 
deed  for  mistake  must  be  clear,  strong,  and 
convincing,  yet,  where  there  is  testimony  suffi- 
cient to  take  the  case  to  the  jury  on  such  is- 
sue, it  is  with  them  to  determine  whether  the 
proof  meets   the  required  standard. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Dec.  Dig.  |  46.*] 

Appeal  from  Superior  Court,  Pitt  County ; 
Frank  Carter,  Judge. 

Action  by  S.  6.  Highsmith  and  wife  and 
others  against  M.  R.  Page  and  others  to  re- 
form a  deed  by  reason  of  mistake,  to  remove 
cloud  from  title,  and  to  restrain  cutting  of 
timber.  From  a  Judgment  of  nonsuit,  grantr 
ed  on  motion  of  defendants  at  close  of  the 
testimony,  plaintiffs  appeal.     Reversed. 

Julius  Brown  and  Moore  &  Long;  for  ap- 
pellants.   Col.  Harry  Skinner,  for  appellees. 

HOKE,  J.  On  the  trial  it  was  made  to 
appear  that  on  November  8,  1875,  S.  R.  Ross 
and  wife  conveyed  M.  R.  Page  and  his  wife, 
Elizabeth,  a  tract  of  land  lying  in  Pitt  coun- 
ty, containing  about  235  acres,  more  or  less. 
The  portions  of  the  deed  more  directly  rele- 
vant being  in  terms  as  follows:  **This  deed 
made  by  S.  R.  Ross  and  wife,  Margaret,  of 


the  county  of  Pitt  and  state  of  North  Oaro- 
lina,  of  the  first  part,  to  M.  R.  Page  and 
Elizabeth  Page,  his  wife,  of  the  county  and 
state  aforesaid,  witnesseth:  That  the  said 
S.  R.  Ross  and  wife,  for  and  in  consideration 
of  twelve  hundred  dollars  ($1,200.00)  to  them 
in  hand  paid,  one-half  by  M.  R.  Page  and 
one-half  by  Elizabeth  Page,  out  of  the  sale 
of  her  own  land,  the  receipt  of  which  is 
hereby  acknowledged,  hath  bargained  and 
sold,  and  by  this  deed  doth  bargain  sell  and 
convey  to  the  said  M.  R.  Page,  his  heirs  and 
to  Elizabeth  Page,  her  heirs,  and  to  their 
heirs  and  assigns  Jointly,  the  following  de- 
scribed piece  or  parcel  of  land:  Situate  tn 
the  county  of  Pitt,  adjoining  the  lands  of 
John  H.  Raules,  J.  M.  Rollins,  John  Page 
and  others,  and  containing  235  acres,  more 
or*  less,  together  with  all  the  privileges  and 
appurtenances  thereto  belonging  or  in  any 
wise  appertaining.  To  have  and  to  hold  the 
said  piece  or  parcel  of  land,  to  them  the 
said  M.  R.  Page,  his  heirs,  and  the  said 
Elizabeth  Page,  her  heirs,  and  to  their  heirs 
and  assigns,  in  fee  simple,  and  the  said  S. 
R.  Ross  and  wife,  for  themselves,  their  heirs 
and  executors  and  administrators,  dotb 
covenant  and  agree  with  the  said  M.  R.  Page, 
his  heirs,  and  Elizabeth  Page,  his  wife,  and 
her  heirs,  and  their  heirs  and  assigns,"  etc 
That  125  acres  of  the  land,  including  the 
dwelling  house  and  improvements,  were  sit- 
uate on  the  east  side  of  a  canal  or  large 
ditch,  and  the  remainder  on  the  west  side; 
that  M.  R.  Page  and  wife  entered  into  pos- 
session, under  the  deed,  and  some  time 
thereafter  Elizabeth,  the  wife,  died,  leaving 
her  surviving  one  child  by  a  former  husband 
and  three  surviving  children  of  another  such 
child,  and  two  children  by  the  marriage  with 
M.  R.  Page,  to  wit.  Nana  Highsmith,  all  of 
plaintiffs,  and  8.  C.  Page.  It  further  ap- 
peared that  M.  R.  Page  also  had  a  son,  John, 
by  a  former  wife;  but  the  record  does  not 
disclose  whether  this  son  is  now  living.  Dur- 
ing the  marriage,  M.  R.  Page  and  Elizabeth, 
by  mortgage,  and  afterwards  by  deed,  con- 
veyed away  the  portion  of  the  land  lying 
west  of  the  canal,  and  after  the  death  of 
said  Elizabeth,  to  wit,  in  1903,  M.  R.  Page 
sold  and  conveyed  the  timber,  of  specified  di- 
mensions, on  Uie  125  acres  lying  east  of  the 
canal  to  the  Eureka  Lumber  Company,  one 
of  the  defendants,  and  later,  in  February, 
1907,  he  sold  to  S.  C.  Page,  his  son  by  Eliz- 
abeth, the  remainder  in  the  125  acres,  sub- 
ject to  his  own  life  estate  therein,  and  sub- 
ject to  the  conveyance  of  the  timber  to  the 
lumber  company.  There  was  also  allegation, 
with  evidence,  on  the  part  of  plaintiffs  tend- 
ing to  show  that  at  or  before  the  time  of 
buying  the  Ross  land  in  1875  Elizabeth  Page, 
holding  a  tract  of  land  as  devisee  of  her  for- 
mer husband,  had  sold  the  same  and  paid 
the  money  received  therefor  as  part  of  the 
purchase  price  for  the  land  in  controversy; 
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and,  further,  that  this  was  done  with  the 
understanding  and  agreement  that  the  pur- 
chase of  the  Ross  land,  lying  east  of  the 
canal,  the  part  now  in  controversy,  should 
belong  and  be  conyeyed  to  Elizabeth  Page 
as  her  part  The  present  suit  was  Instituted 
by  the  children  and  heirs  at  law  of  Eliza- 
beth Page,  other  than  S.  C.  Page,  against 
M.  R.  Page,  S.  C.  Page,  his  son,  and  the  Eu*- 
reka  Lumber  Company  to  reform  and  correct 
the  deed,  to  restrain  the  cutting  of  timber 
by  the  lumber  company,  and  to  remove  the 
cloud  from  the  title  created  by  the  deeds  of 
M.  R.  Page  to  his  codefendants. 

[1]  Numerous  and  repeated  decisions  of 
our  court  recognize  and  apply  the  principle 
that,  where  land  is  conveyed  to  "husband 
and  wife  Jointly,  they  will  take  and  hold  an 
estate  by  entireties,  and  that,  on  the  death 
of  one,  the  whole  belongs  to  the  survivor." 
Morton  v.  Blades  Lumber  Co.,  154  N.  C.  278, 
70  S.  B.  467 ;  Hood  v.  Mercer,  150  N.  C.  099, 
64  S.  B.  897;  Jones  v.  Smith  &  Co.,  149  N. 
C.  318,  62  B.  B.  1092,  19  L.  R.  A.  (N.  S.)  1037, 
128  Am.  St  Rep.  661 ;  West  v.  Railroad,  140 
N.  C.  620,  53  S.  B.  477,  6  Ann.  Cas.  860.  It 
is  also  well  established  with  us  that  where, 
in  a  conveyance  to  a  husband  and  wife,  it 
appears  that  no  such  estate  was  intended, 
but  the  parties  were  to  take  and  hold  their 
interests  as  tenants  in  common,  the  intent 
as  expressed  in  the  deed  must  be  allowed  to 
prevail  (Isley  v.  Sellars,  153  N.  C.  374,  69 
S.  E.  279 ;  Stalcup  v.  Stalcup,  137  N.  C.  305, 
49  S.  B.  210;  Miner  v.  Brown  et  al.,  133  N. 
T.  808,  81  N.  E.  24) ;  and  that  this  intent 
must  be  arrived  at  from  a  perusal  of  the 
entire  instrument  Hendricks  v.  Furniture 
Co.,  156  N.  C.  569,  72  S.  E  592 ;  Trlplett  v. 
Williams,  149  N.  C.  394,  63  S.  Bl  79,  24  L. 
R.  A.  (N.  S.)  514.  In  Hendrick's  Case,  the 
correct  rule  was  stated  as  follows:  **The 
court,  in  construing  a  contract,  will  examine 
the  whole  instrument,  with  reference  to  its 
separate  parts,  to  ascertain  the  intention  of 
the  parties,  and  will  not  construe  as  mean- 
ingless any  part  or  phrase  thereof,  when  a 
meaning  may  thus  be  found  by  any  reasona- 
ble construction.'*  Applying  this  wholesome 
rule  of  interpretation,  a  perusal  of  the  en- 
tire instrument  will  disclose  that,  while  the 
deed,  in  its  first  clause,  purports  to  be  made 
to  M.  R.  Page  and  Elizabeth  Page,  his  wife, 
the  parties,  throughout  the  remaining  por- 
tions of  the  deed,  make  it  clear  that  an  es- 
tate by  entireties  was  not  Intended.  It  re- 
cites that  one-half  of  the  consideration  was 
paid  by  M.  R.  Page  and  one-half  by  Elizabeth 
Page,  out  of  the  sale  of  her  own  land,  and 
the  conveyance  is  then  made  to  M.  R.  Page 
and  his  heirs  and  to  Elizabeth  Page  and  her 
heirs,  and  to  their  heirs  Jointly,  and  in  the 
habendum  and  the  warranty  the  parties  are 
careful  to  specify  that  the  same  is  made  to 
M.  R.  and  his  heirs  and  to  Elizabeth  and 
her  heirs  and  their  heirs  and  assigns;    the 


intent  evidently  being  that  the  parties  should 
take  and  hold  as  tenants  in  common,  In 
equal  interests,  and  that  of  Elizabeth  should 
descend  to  her  children  as  her  heirs  at  law, 
subject  to  curtesy  of  her  surviving  husband, 
M.  R.  Page.  There  was  error,  therefore,  in 
the  Judgment  of  nonsuit ;  for  on  the  face  of 
the  deed  we  are  of  opinion  that  the  instru- 
ment, as  now  expressed,  creates  a  tenancy  in 
common  between  the  husband  and  wife  and 
the  plaintiffs,  the  heirs  at  law  of  Elizabeth, 
have  an  interest  in  the  land  which  entitles 
them  to  maintain  the  action. 

[2]  We  are  of  opinion,  also,  as  stated,  that 
there  is  evidence  in  the  record  requiring  that 
an  issue  be  submitted  as  to  the  alleged  mis- 
take in  the  original  deed  from  S.  R.  Ross 
and  wife.  This,  under  our  authorities,  must 
be  established  by  clear,  strong,  and  convinc- 
ing evidence ;  but,  where  there  is  testimony 
sufl9clent  to  carry  the  case  to  the  Jury  on 
such  an  issue,  it  is  with  them  to  determine 
whether  the  proof  meets  the  required  stan- 
dard. The  rule  prevailing  in  such  cases  is 
very  well  stated  in  Gray  v.  Jenkins,  151  N. 
C.  80,  65  S.  E  644,  as  follows:  "The  evi- 
dence to  reform  a  written  deed  must  be 
clear,  strong,  and  convincing;  but  when  the 
testimony  is  sufficient  to  carry  the  case  to 
the  Jury,  as  on  an  ordinary  issue,  the  Judgie 
can  only  lay  this  down  as  a  proper  rule  to 
guide  the  Jury  in  their  deliberations,  and  it 
is  for  them  to  determine  whether,  In  a  given 
case,  the  testimony  meets  the  requirements 
of  this  rule  as  to  the  degree  of  proof." 

This  opinion  will  be  certified,  to  the  end 
that  the  order  of  )ionsult  be  set  aside,  and 
the  issues  properly  arising  on  the  pleadings 
be  referred  to  a  Jury. 

Reversed. 

058  N.  a  689) 
MAEX^LY  V.  MONTGOMERY. 

(Supreme  Court  of  North  Carolina.    March  Tt 

1912.) 

REFEBBNGS    (I    105*)  —  REPOBT  — DSTEBMIlfA- 
TION  BY  JXTBY. 

Confining  the  trial  of  the  issues  by  the 
Jury  on  the  coming  in  of  the  report  on  a  com- 
pulsory reference  to  the  evidence  taken  before 
the  referee  is  in  accordance  with  Pub.  Laws 
1897,  c  237,  and  proper;  no  additional  mat- 
ters entering  into  the  controversy  on  the 
amendment  to  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  §  205;   Dec.  Dig.  §  105.*] 

Appeal  from  Superior  Court,  Beaufort 
County;  E.  B.  Cline,  Judge. 

Action  by  Metrah  Makely  against  W.  O. 
Montgomery.  BVom  the  Judgment,  defendant 
appeals.    Affirmed. 

Upon  the  report  of  referee  there  were  sub- 
mitted to  the  Jury  issues  as  follows: 

''Does  M.  Makely  hold  the  land  conveyed 
by  the  deed  dated  May  14,  1897,  from  Cal- 
houn Tooley  to  M..  Makely  in  trust  for  the 
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firm  of  Montgomery  ft  Makely?*'     Answer: 
"No.'» 

"What  amount,  If  any,  does  the  defendant 
owe  the  firm  of  Montgomery  ft  Makely  for 
cash  sales  of  oysters  from  1893  to  1909?" 
Answer:    "$1,500  (fifteen  hundred  dollars)." 

Rodman  &  Rodman  and  B.  F.  Aydlett,  for 
appellant  Small,  MacLean  &  McMullan,  for 
appellee. 

PER  CURIAM.  This  is  an  action  brought 
for  the  settlement  of  a  copartnership.  A 
compulsory  reference  is  had,  exceptions  filed 
to  the  report  of  the  referee,  and  the  cause 
tried  on  issues  submitted  to  the  jury. 

1.  The  defendant  excepts  because  his  hon- 
or confined  the  trial  upon  the  Issues  to  the 
evidence  taken  before  the  referee.  This  was 
in  accordance  with  the  Act  of  1897,  c.  237. 
So  far  as  the  record  discloses,  there  are  no 
additional  matters  entering  Into  the  contro- 
versy upon  the  amendment  to  the  pleadings, 
and  we  think  the  case  falls  within  the  prin- 
ciple laid  down  in  Moore  v.  Westbrook,  156 
N.  C.  482,  72  S.  B.  842. 

2.  As  to  the  quantum  of  proof  required  to 
establish  a  trust  under  the  first  Issue,  we 
think  the  charge  of  his  honor  was  substan- 
tially correct,  and  practically  followed  the 
principle  laid  down  In  Ely  t.  Early,  94  N.  C. 
1,  and  Harding  v.  Long,  103  N.  C.  1,  9  S.  E. 
445,  14  Am.  St.  Rep.  775, ,  and  many  subse- 
quent decisions  of  this  court 

3.  One  of  the  claims  of  the  defendant  in 
the  settlement  of  the  copartnership  account 
was  that  under  the  termJs  of  the  copartner- 
ship he  was  entitled  to  be  credited  with  his 
living  expenses  as  a  part  of  the  current  ex- 
penses of  the  firm.  This  claim  was  allowed 
him  by  the  referee,  but  the  defendant  ex- 
cepts to  this  finding  with  reference  to  the 
amount  allowed,  and  demanded  a  Jury  trial 
as  to  this. 

We  agree  with  his  honor  that  there  was 
no  sufficient  evidence  that  the  defendant  was 
entitled  to  have  credited  to  him  his  living 
and  family  expenses  as  a  part  of  the  expendi- 
tures of  the  firm.  The  language  employed  in 
the  conversation  between  plaintiff  and  de- 
fendant In  respect  to  this  matter  is  entirely 
too  indefinite  and  uncertain  to  warrant  any 
such  conclusion. 

We  have  examined  the  several  assignments 
of  error  and  the  record,  and  are  of  opinion 
that  the  Judgment  should  be  affirmed. 


(168  N.  C.  610) 

STATE  V.  WILLIAMS. 

(Supreme   Court  of   North   Carolina.     March 

6,  1912.) 

Licenses    (|  7*)  —  Occupation   Tax  — Uni- 

FORMITir. 

A  license  tax  imposed  by  ordinance  merely 
on  every  agency  for  sale  of  merchandise  not 
manufactured  in  the  town,  .being  aimed  only 
at  nonresidents,  is  discriminatory  and   unrea- 


sonable, and  violative  of  Const  art  5,  {  3. 
requiring  such  tax  to  be  anifonn. 

(Eid.  Note.— For  other  cases,  see  Uoenaesv 
Cent  Dig.  U  7-15:    Dec  Dig.  f  7.*] 

Appeal  from  Superior  Court  Carteret 
County;  Carter,  Judge. 

Norman  Williams,  prosecuted  for  viola- 
tion of  an  ordinance  imposing  a  license  tax* 
was  discharged  on  the  ground  of  invalidity 
of  the  ordinance,  and  the  State  appeals.  No 
error. 

Attorney  General  Bickett  and  T.  H.  Cal- 
vert, for  the  State; 

WALKER,  X  The  defendant  was  convict- 
ed In  the  mayor's  court  of  Morehead  City  for 
the  violation  of  an  ordinance  of  the  town 
which  required  "every  person,  firm  or  cor- 
poration in  the  state,  soliciting  or  taking  or- 
ders for  goods  at  retail,  to  be  delivered  In 
the  town  by  nonresident  merchants,  firms  or 
corporations  resident  in  the  state,  to  pay  a 
tax  of  ten  dollars  per  day  or  thirty  dollam 
per  year.''  Defendant  appealed  to  the  su- 
perior court,  in  which  a  special  verdict  was 
returned  by  the  Jury  finding  that  the  de- 
fendant represented  one  A.  A.  Joseph,  a 
merchant  tailor  or  clothier  of  (Joldsboro,  N. 
C,  and  solicited  and  received  orders  in 
said  town  of  Morehead  City  for  tailor-made 
clothes,  to  be  delivered  to  cnstomera  there, 
without  having  paid  the  tax  Imposed  by  the 
ordinance.  Upon  this  finding,  the  court  held 
the  ordinance  to  be  invalid,  directed  a  ver^ 
diet  to  be  entered  accordingly,  and  discharg- 
ed defendant,  and  the  state  appealed.  The 
Constitution  (article  5,  i  8)  authorizes  the 
Legislature  to  tax  trades,  professions,  fran- 
chisee, and  Incomes,  provided  that  no  in- 
come shall  be  taxed  when  the  property  from 
which  it  is  derived  Is  taxed.  In  accordance 
with  this  article,  the  Legislature,  by  Private 
Laws  of  1905,  c.  264,  i  12,  provided  that  the 
commissioners  of  Morehead  City  should  have 
the  power  to  levy  and  collect  a  fair  and  rea- 
sonable special  or  license  tax,  and,  among 
others,  on  the  following  subjects:  "Itinerant 
merchants,  peddlers  and  transient  dealers* 
drummers  or  commercial  travelers,  and  every 
agency  for  the  sale  of  merchandise  not  man- 
ufactured in  the  town,  and  all  other  sabjects 
taxed  by  the  state."  The  ordinance  in  ques- 
tion was  enacted  under  authority  supposed 
to  have  been  given  in  the  passage  we  have 
taken  from  the  amended  charter  of  the 
town,  and  we  are  to  say  whether  it  is  valid 
or  not  The  Constitution  (article  6, 1  8)  jpro- 
vldes  that  *iaws  shall  be  passed  taxing,  by 
a  uniform  rule,  all  moneys,  credits,  invest- 
ments in  bonds,  stocks,  Jolnt-sto^  com- 
panies or  otherwise,  and  also  all  real  and 
personal  property,  according  to  its  true  val- 
ue In  money;"  and  there  is  conferred  in  the 
same  section  the  power  to  tax  trades,  pro- 
fessions,  and  so  forth,  as  above  set  out 
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This  court  has  held  tbat  the  rale  of  uniform- 
ity applies  to  the  latter  provision  as  much 
as  to  the  former,  although  there  are  no  ex- 
press words  to  that  effect  in  the  section;  it 
being  considered  that  a  tax  not  uniform,  as 
properly  understood,  though  levied  on  trades, 
professions,  or  privileges,  would  be  so  incon- 
sistent with  natural  Justice  and  with  the  in- 
tent so  apparent  in  the  section  we  have 
Quoted  that  its  collection  would  be  restrain- 
ed as  unconstitutional.  Gatlin  v.  Tarboro,  78 
N.  a  119 ;  Worth  v.  Railroad.  89  N.  C.  291, 
45  Am.  Rep.  679.  And  this  may  be  taken  as 
the  settled  construction  of  the  section.  It 
may  also  be  considered  as  settled  that  in 
laying  the  tax  the  different  subjects  may  be 
reasonably,  though  not  arbitrarily,  classified, 
and  a  different  rule  of  taxation  prescribed 
for  each  class,  provided  the  rule  is  uniform 
in  its  application  to  the  class  for  which  it 
was  made.  Railroad  Tax  Cases,  92  U.  S. 
575,  28  1m  Ed.  663;  Railroad  v.  Worth,  su- 
pra. As  stated  in  those  cases,  the  result 
must  be  to  prevent  discrimination  among  the 
individuals  or  subjects  of  any  one  class, 
based  upon  special  privileges,  immunities,  or 
exemptions  allowed  to  one  and  not  to  the 
others.  If  an  ordinance,  therefore,  is  not 
founded  upon  this  fair  and  just  basis,  it  will 
be  deemed  unreasonable  and  violative  of  the 
fundamental  principle  of  taxation.  Constitu- 
tional and  legislative  authority  conferred 
upon  a  municipality  to  tax  does  not  enable 
it  to  create  a  privilege  for  the  purpose  of 
taxing  it,  or  to  discriminate  between  persons 
exercising  the  same  privilege,  by  imposing  a 
tax  upon  one  of  a  class  at  a  higher  rate  in 
a  different  mode  or  upon  other  principles 
than  one  applied  to  the  exercise  of  the  same 
privilege  by  others  of  the  same  class.'  The 
power  to  tax  extends  no  further  than  is  per- 
mitted by  its  charter,  and  any  attempt  to 
impose  burdens  upon  some  of  a  class  from 
which  others  are  exempted  would  be  void, 
as  being  beyond  the  granted  powers  of  the 
municipality,  and  as  an  exercise  of  partial 
legislation.  Nashville  v.  Althorp,  45  Tenn. 
554;  Cooley's  Const  Lim.  390.  The  defend- 
ant can  be  held  liable  to  taxation  as  a  mer- 
chant, under  the  general  laws  of  the  state  or 
of  the  municipality,  In  the  same  manner  and 
to  the  same  extent  as  all  other  merchants  of 
the  same  class  exercising  these  privileges 
within  the  corporation,  but  not  otherwise,  or 
further  than  they.  When  the  by-law  of  a 
municipal  corporation,  enacted  under  a  gen- 
eral grant  of  power,  or  by  virtue  of  its  in- 
cidental authority,  is  partial,  unreasonable 
or  oppressive,  it  will  be  declared  void,  as 
an  unwarranted  exerclse»of  its  taxing  power. 
Simrall  v.  Covington,  90  Ky.  444,  14  S.  W. 
369,  12  Ky.  Law  Rep.  404,  9  L.  R.  A.  556,  29 
Am.  St  Rep.  398. 

"Municipal  by-laws  must  also  be  reason- 
able. Whenever  they  appear  not  to  be  so, 
the  court  must,  as  a  matter  of  law,  declare 


them  void.  •  •  •  So  a  by-law,  to  be  rea- 
sonable, should  be  in  harmony  with  the  gen- 
eral principles  of  the  common  law.'*  Oooley 
on  Const  Llm.  200,  202.  '*As  it  would  be 
unreasonable  and  unjust  to  make,  under  the 
same  circumstances,  an  act  done  by  one  per- 
son penal,  and,  If  done  by  another,  not  so, 
ordinances  which  have  this  effect  cannot  be 
sustained.  Special  and  unwarranted  dis- 
crimination, or  unjust  or  oppressive  inter- 
ference in  particular  cases,  is  not  to  be  al- 
lowed. The  powers  vested  In  municipal  cor- 
porations should,  as  <ar  as  practicable,  be 
exercised  by  ordinances  general  in  their  na- 
ture and  Impartial  in  their  operation."  1 
Dillon's  Mun.  Corp.  S  322.  As  said  in  Sim- 
rall V.  Covington,  supra:  '"The  above  views 
are  enforced  in  the  cases  of  Mayor  of  Mo- 
bile V.  Yullle,  8  Ala.  137  [36  Am.  Dec.  441], 
Robinson  v.  Mayor  of  Franklin,  1  Humph. 
(Tenn.)  156  [34  Am.  Dec.  625],  Anderson  v. 
City  of  Wellington,  40  Kan.  173  [19  Pac.  712, 
2  L.  R.  A.  110,  10  Am.  6t  Rep.  175],  and 
many  other  cases  that  might  be  dted.  All 
recognize  the  rule,  which  is  fundamental, 
that  the  by-laws  of  a  municipality,  whether 
they  purport  to  regulate  callings  or  other- 
wise, must,  as  Indeed  must  every  law,  pre- 
serve equality  of  right  Those  exercising  the 
same  privilege  mast  be  treated  alike.  The 
door  must  be  closed  to  none  by  discrimina- 
tion, if  we  would  avoid  monopoly  and  wrong. 
This  principle  is  as  necessary  to  sound  legis- 
lation as  the  circulation  of  the  blood  is  to 
the  human  system,  or  the  flow  of  tide  water 
to  the  ocean.  It  has  produced  a  line  of  de^ 
cisions  which  are  universally  regarded  as 
sound  by  the  courts  of  the  country.  Thus  in 
B2x  parte  Frank,  62  Oal.  606,  28  Am.  Rep. 
642,  an  ordinance  of  a  dty,  passed  under  a 
general  charter  power,  exacting  a  license 
for  selling  goods,  and  fixing  one  rate  for 
selling  goods  at  the  time  within  the  dty, 
and  another  and  much  larger  for  those  with- 
out, was  held  invalid,  as  unjust,  partial,  and 
oppressive.  In  \layor,  etc.,  of  Nashville  v. 
Althrop,  5  Cold.  (Tenn.)  554,  an  ordinance 
discriminating  between  merchant*  and  other 
dealers  rMdlng  within  and  those  without 
the  limits  of  the  dty,  and  prescribing  a  spe- 
dal  rate  of  taxation  for  the  latter,  was  de- 
dared  to  be  beyond  the  limit  of  constttution- 
al  legislation.  In  this  state  we  have  no  con- 
stitutional provision  as  to  taxation  eo  nomi- 
ne, but  it  is  the  settled  constitutional  rule, 
declared  by  oft-repeated  decisions  of  this 
court,  that  every  tax  must  be  certain,  uni- 
versal, and  so  far  as  practicable,  equal,  and 
uniform.  Burdens  cannot  constitutionally 
be  imposed  upon  particular  individuals,  while 
others  of  the  same  class  or  locality  who  have 
rendered  no  public  service  are  exempt"  The 
case  of  Simrall  y.  Covington,  supra,  is  di- 
rectly in  point,  as  will  appear  from  this  ex- 
tract: "The  ordinance  now  in  question  not 
only  discriminates  between  residents  of  the 
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city  of  Covington  and  tbose  residing  outside 
of  it,  whether  within  or  without  the  state, 
but  It  places  a  burden  upon  some  within  the 
city,  while  others  of  its  residents  engaged 
In  a  like  business  are  exempt.  It  Is,  there- 
fore, unreasonable  partial  legislation.  To  be 
reasonable,  a  municipal  by-law  should  be 
equal  in  its  operation.  Tugman  v.  Chicago, 
78  III.  405;  Barling  v.  West,  29  Wis.  307, 
9  Am.  Rep.  576.  This  one  being  clearly  an 
infringement  of  Individual  right,  partial  and 
unreasonable  in  its  character,  cannot  be  sus- 
tained." 

This  doctrine  appears  to  have  been  adopt- 
ed by  practically  all  the  courts,  and  is  clear- 
ly founded  in  reason  and  justice.  Some 
courts  hold  that  such  an  ordinance  is  in- 
valid because  It  authorizes  the  taking  of  one 
citizen's  property  for  the  benefit  of  the  pub- 
lic, and,  worse  still,  for  private  use  or  ad- 
vantage, without  Just  compensation.  St. 
Charles'  v.  Nolle,  51  Mo.  122,  11  Am.  Rep.  440. 
But  a  sufficient  reason  under  our  Constitu- 
tion is  that  the  discrimination  fn  favor  of 
the  resident  of  the  town  and  against  the 
nonresident  violates  the  rule  of  uniformity. 
It  has  been  held  that  such  distinctions  be- 
tween the  inhabitants  of  the  state,  based  up- 
on no  other  ground  than  the  piace  of  actual 
residence,  are  in  restraint  of  trade,  invidi- 
ous, unjust,  and  Illegal.  Muhlenbrinck  v. 
Long  Branch,  13  N.  J.  Law,  364,  36  Am.  Rep. 
518.  Ordinances  passed  in  the  exercise  of 
the  police  power  or  for  the  purpose  of  reve- 
'nue,  and  Intended  to  regulate  or  control  the 
sale  of  articles  in  a  town  or  city,  or  in  oth- 
er matters,  must,  of  course,  be  reasonable, 
and  it  belongs  to  the  courts  to  determine 
what  are  reasonable  regulations  within  the 
power  granted  by  charter.  Kip  v.  Paterson, 
26  N.  J.  Law,  298;  Morgan  v.  Orange,  50  N. 
J.  Law,  389,  13  Atl.  240.  In  the  case  last 
cited  it  was  held  that  an  ordinance  imposing 
a  larger  license  fee  on  a  nonresident  than  on 
a  resident  was  illoiml,  as  being  discriminat- 
ing, and  therefore  unreasonable.  Other  de- 
cisions to  be  examined,  and  which  seem  to 
be  directly  in  point,  are  Atlanta  t.  .Jacobs,  1S5 
Oa.  523,  154  S.  E.  534 ;  Ex  parte  Frank,  52 
Cal.  606,  28  Am.  Rep.  642;  Saginaw  v.  Cir- 
cuit Judge,  106  Mich.  82,  63  N.  W.  9§5;  Cle- 
ments V.  Casper,  4  Wyo.  494,  85  Pac.  472; 
Pacific  Junction  v.  Dyer,  64  Iowa,  38,  19  N. 
W.  862;  Shamokln  v.  Flannigan,  156  Pa.  43, 
26  Atl.  780;  Indianapolis  t.  Bieler,  138  Ind. 
30,  36  N.  B.  857;  Graff ty  v.  RushviUe,  107 
Ind.  502,  8  N.  E.  609,  57  Am.  Rep.  128;  Fech- 
eimer  v.  LouisvUle,  84  Ky.  306,  2  S.  W.  65. 
''The  corporation  is  not  endowed  with  power 
to  pass  ordinances  In  restraint  of  trade. 
Kip  ▼.  Paterson,  supra;  Dunham  v.  Roches- 
ter, 5  Cow.  (N.  Y.)  462.  The  control  it  may 
exercise  over  business  and  trade  is  such  only 
as  belongs  to  the  necessities  and  demands  of 


local  government,  such  as  have  relation  to 
the  general  prosperity  of  the  citizen,  the 
public  health,  order,  and  morals  of  the  com- 
munity. It  cannot,  outside  of  these  consid- 
erations, enter  into  the  arena  of  business 
competition  to  advance  a  favored  class  and 
retard  others.  All  citizens  In  pursuit  of  le- 
gitimate, honest  occupations,  stand  equal  be- 
fore the  law,  and  a  police  power  intrusted 
to  a  corporation  is  unreasonably  exercised 
in  making  invidious  distinctions  between 
citizens  endowed  with  equal  rights.  It  is 
incompetent  for  this  board  of  commission- 
ers, intrusted  as  it  is  with  the  rule  in  local 
municipal  affairs,  to  erect  walls  of  exclusion 
against  citizens  without  its  limits,  or  oth 
struct  free  commerce  and  trade  between  them 
and  its  own  inhabitants."  Muhlenbrinck 
V.  Commissioners,  42  N.  J.  Law,  364,  36  Am. 
Rep.  518.  It  seems  to  us  that  the  ordinance 
in  question  is  aimed  at  nonresidents,  and 
there  is  room  for  the  reasonable  suspicion 
that  it  was  designed  principally  for  the  ben- 
efit of  residents  in  erecting  a  barrier  against 
the  introduction  of  foreign  trade  for  their 
iprotectlon.  It  is  therefore  open  to  the  just 
criticism  that  it  is  discriminative,  in  re- 
straint of  trade,  and  not  authorized  by  the 
terms  of  the  Constitution  which  were  in- 
tended to  secure  equality  in  such  matters. 
Saginaw  v.  Circuit  Judge,  supra.  '^Munici- 
palitles  are  not  in  any  sense  close  corpora- 
tions. They  are  not  vested  with  rights  of 
local  legislation,  in  order  that  they  may  ar- 
rogate to  their  own  inhabitants  additional 
rights  and  privileges  to  those  enjoyed  by 
other  citizens  of  the  state  or  nation.  Nei- 
ther may  rights  be  denied  to  its  citizens  and 
still  allowed  to  be  exercised  by  nonresidents 
who  may  come  within  the  corporate  limits. 
Discrimination  against  residents  is  equally 
odious  as  discrimination  in  their  favor." 
Horr  &  Bemis  on  Mun.  Police  Ordinances, 
9  137. 

We  conclude,  therefore,  that  the  ordinance 
of  Morehead  City  under  which  the  defendant 
was  charged  criminally  before  the  justice  is 
invalid,  in  that  "it  spends  its  whole  force  on 
nonresidents  and  spares  residents  entirely.*' 
The  superior  court  properly  directed  that  a 
verdict  of  not  guilty  be  entered  upon  the 
findings  of  the  jury.  The  defendant  was  en- 
titled to  his  discharge. 

No  error. 


(168  N.  C.  SOS) 

MOORE  V.  GENERAL  ACCIDENT,  FIRE  & 
LIGHT   INS.   CORPORATION. 

(Supreme  Court  of  North  Carolina.    March  6, 

1912.) 

1.  Insubance    (§    530*) —Accident   Insub- 
ance— constbuctiow  of  polict. 

Where  an  accident  policy  provided  for  an 
indemnity  at  the  rate  of  $100  a  month  for  a 
period  not  exceeding  24  months  for  injuries 
sustained  while  riding  within. a  passenger  car. 
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a  further  provision,  limiting  to  4  weeks  in  any 
one  year  the  liabihty  for  disability  due  to  ei- 
ther accident  or  illness  caused  by  or  resulting, 
wholly  or  in  part,  directly  or  Indirectly,  in 
paralysis,  etc.,  the  limitation  of  4  weeks  is 
only  applicable  when  accident  or  illness  is  the 
ultimate  cause  of  paralysis,  etc,  coming  at  a 
time  more  or  less  remote  after  the  injury,  so 
that  liability  for  injuries  received  while  riding 
on  a  railroad  train  will  extend  to  the  entire 
24  months,  though,  as  the  direct  result  of  the 
accident,  the  injured  person  was  paralyzed. 

[£>1.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  §  530.*] 

2.  Appeal  and  Ebbob  (§  1002*)— Rxyisw— 

Findings  of  Fact. 

The  court  on  appeal  will  not  review  find- 
ings of  the  jury  on  disputed  questions  of  fact 
under  correct  instructions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3035-3d37;  Dec.  Dig.  § 
1002.*] 

Appeal  from  Superiot  Ck)urt,  Nash  Ooon- 
ty;  Ferguson,  Judge. 

Action  by  W.  B.  Moore  against  the  Gener- 
al Accident,  Fire  &  Light  Insurance  Corpo- 
ration. From  a  Judgment  for  plaintlfif,  de- 
fendant appeals.    No  error. 

Brooks  ft  Taylor,  for  appellant  F.  S. 
Spruill,  for  appellee. 


CLARK,  C.  J.  [1]  The  plaintiff,  an  illiter- 
ate man,  took  out  an  accident  policy  of  in- 
surance in  the  defendant  company.  On  the 
first  page  thereof,  in  large  type,  defendant 
insured  the  plaintiff  ''at  the  rate  of  $50  per 
month  for  a  period  not  exceeding  24  consecu- 
tive months,  against  total  loss  of  time  re- 
sulting directly  and  independently  of  all  oth- 
er causes  from  bodily  injuries  effected  through 
external,  violent,  and  accidental  meiins  and 
which  wholly  and  continuously,  from  the 
date  of  the  accident  disable  and  prevent  the 
assured  from  performing  every  duty  pertain- 
ing to  any  business  or  occupation.**  And 
further  on  the  same  page  the  policy  under- 
took to  pay  double  indemnity  "if  such  inju- 
ries are  sustained  by  the  assured  while  rid- 
ing as  a  passenger  within  the  enclosed  part 
of  any  R.  R.  passenger  car  provided  for  the 
exclusive  use  of  passengers  and  propelled  by 
steam/* 

In  December,  1908,  the  plaintiff  was  seri- 
ously injured  while  a  passenger  on  a  rail- 
road. The  first  issue  was  in  the  exact  lan- 
guage of  the  first  quotation  from  the  policy 
above  set  out,  to  which  the  Jury  responded, 
•'Yes." 

The  defendant  claimed  that  the  plaintiff 
had  received  |20  in  full  compromise  and  set- 
tlement of  said  injuries,  to  which  the  Jury 
responded,  "No." 

The  defendant  further  relied  upon  a  pro- 
vision Inside  the  policy,  as  follows:  *'In  the 
event  of  disability  due  to  either  accident  or 
illness  caused  by  or  resulting  wholly  or  in 


part,  directly  or  indirectly,  in  tuberculosis, 
rheumatism,  paralysis,  apoplexy,  orchitis, 
neuritis,  locomotor  ata^a,  lumbago,  lame 
back,  strains,  sciatica,  vaccination,  Bright's 
disease,  dementia.  Insanity,  hernia  *  *  * 
the  limit  of  the  company's  liability  shall  be 
an  indemnity  for  the  period  disabled,  not  ex- 
ceeding four  weeks  in  any  one  year,  at  the 
rate  which  would  otherwise  be  payable  un- 
der this  policy,  anything  herein  to  the  con- 
trary notwithstanding."  The  defendant 
pleads  that  the  plaintiff  suffered  with  paraly- 
sis which  was  produced  by  his  injury;  and 
therefore  it  is  liable  to  the  plaintiff  only  in 
a  sum  not  exceeding  that  which  would  oth- 
erwise be  due  for  a  disability  not  exceeding 
four  weeks  in  any  one  year.  This  paragraph, 
if  construed  as  the  defendant  claims,  is  in 
direct  contradiction  of  the  terms  and  pur- 
pose of  the  insurance  as  stated  in  the  first 
quotation  above  given  from  the  front  page 
of  the  policy. 

We  do  not  think  that  this  would  be  a  Just 
construction.  Here  the  paralysis  is  a  direct 
incident  and  a  part  of  the  "bodily  injury 
effected  through  external,  violent,  or  acci- 
dental means,'*  and  to  hold  that  in  such  case 
the  insurance  is  reduced  to  a  very  small  part 
of  the  sum  stipulated  for  would  be  in  effect 
to  destroy  the  Insurance.  To  say  that  such 
was  the  intent  of  the  defendant  company  in 
executing  the  policy  would  be  to  charge  it 
with  fraud.  The  only  reasonable  and  Just 
construction  is  that,  when  an  accident  or 
illness  is  the  ultimate  cause  of  paralysis,  or 
of  one  of  the  other  diseases  named,  which 
diseases  accrue  at  a  more  or  less  remote 
period  of  time  after  the  injury,  then  the  lia- 
bility of  the  insurance  company  is  reduced  to 
compensation  for  disability  not  exceeding 
four  weeks  in  any  one  year,  and  the  same 
reduction  could  be  claimed  when  one  of 
those  excepted  diseases  cause  the  injury. 

The  Jury  found  that  the  plaintiff  had  com- 
plied with  every  condition  in  Ills  policy;  that 
the  statements  made  in  his  application  for 
insurance  were  true,  and  that,  though  the 
plaintiff  had  received  $20  from  the  defend- 
ant, there  had  not  been  a  valid  and  full  com- 
promise for  the  injuries  sustained;  that  the 
plaintiffs  cause  of  action  accrued  prior  to 
the  institution  of  this  action;  and  that  the 
plaintiff  was  entitled  to  recover  |2,380,  with 
interest — ^that  is,  indemnity  at  the  rate  of 
$100  per  month  for  24  months,  less  $20  re- 
ceived. 

[2]  We  have  examined  all  the  exceptions 
in  the  record  carefully,  but,  excepting  the 
propositions  of  law  above  discussed,  the  case 
was  almost  entirely  de];)endent  upon  the  dis- 
puted matters  of  f&ct,  which  the  Jury  have 
found  in  favor  of  the  plaintiff,  under  a  cor- 
rect charge  as  to  the  law. 

No  error. 


•For  othtr  eases  see  Mune  topic  and  section  NUMBSR  la  Dee.  Dig.  ft  Am.  Dig.  Key  No.  SarlM  ft  Rep'r  indaZM 
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JOTNEB  et  aL  ▼.  CRISP. 

(Supreme   Court   of  North   Carolina.     March 

6,  1912.) 

1.  Specific  Pekfobmanob  (|  14*)— Contbact 
TO  Con  VET— -Parent  and  Child. 

A  contract  by  parents  to  convey  their 
children's  land  under  promise  to  resort  to  a 
court  to  obtain  a  decree  for  a  sale  is  not  sub- 
ject to  specific  performance. 

[EW.  Note.— For  other  cases,  see  Specific 
Performance,  Cent  Dig.  §§  33,  41;    Dec.  Dig. 

2.  Specific    Perfobmance     (§     10*) — Con- 
tracts TO  Convey— Partial  Interests. 

Though,  generally,  where  a  vendor  has 
not  substantially  the  whole  interest  which  he 
has  contracted  to  sell,  the  purchaser  can  in- 
sist on  having  all  that  the  vendor  can  convey 
with  compensation  for  the  difference,  a  con- 
tract will  not  be  specifically  performed  as  to 
part  if  it  appears  that  it  was  to  be  performed 
as  a  whole. 

[Ed.  Note. — For  other  cases,  see  Specific 
Performance,  Cent.  Dig.  §§  20-25,  50;  Dec. 
Dig.  S  10.*] 

8.  SPEcnro  Pebfobhance  (|  10*)— Con- 
tracts TO  CoNVST— Partial  Interests. 
Under  a  contract  to  convey  land,  in  which 
the  vendor  has  a  limited  interest  only,  the 
purchaser  is  not  entitled  to  specific  perform- 
ance to  convey  as  much  of  the  property  as 
the  vendor  can.  if,  when  the  contract  was 
made,  the  purcnaser  knew  of  Uie  defect  in 
the  vendor's  title. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Cent  Dig.  §|  20-25,  50;  Dec 
Dig.  »  10.*] 

Appeal  from  Superior  Court,  Pitt  County ; 
Whedbee,  Judge. 

Action  by  A.  Ix  Joyner  and  another  against 
S.  M.  Crisp.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

The  action  was  brought  by  the  plaintiffs  to 
have  set  aside  and  canceled  upon  the  ground 
of  fraud  a  certain  paper  writing,  or  contract 
in  reference  to  the  selling  of  land  entered 
into  on  the  15th  day  of  September,  1910,  be- 
tween Alice  .Lee  Joyner  and  her  husband,  An- 
drew Joyner,  and  S.  M.  Crisp.  The  def^id- 
ant,  among  other  things  in  his  answer,  set 
up  a  counterclaim  in  the  nature  of  a  cross- 
action,  and  asked  for  a  decree  compelling 
the  specific  performance  of  the  said  contract 
upon  the  part  of  the  plaintUIS. 

The  following  is  the  colitract  between  the 
parties: 

'^State  of  North  Carolina,  County  of  Quil- 
ford. 

**This  indenture,  made  this  the  15th  day  of 
September,  1910,  by  and  between  Alice  Lee 
Joyner  and  husband,  Andrew  Joyner,  of  the 
county  of  Guilford  and  state  of  North  Caro- 
lina, parties  of  the  first  part,  and  S.  M. 
Crisp,  of  the  county  of  Pitt  and  state  of 
North  Carolina,  party  of  the  second  part, 
witnesseth: 

"That  the  said  parties  of  the  first  part, 
for  and  In  consideration  of  the  sum  of  two 
hundred  dollars  ($200.00)  to  them  paid  by  the 
party  of  the  second  part,  the  receipt  of  which 


is  hereby  aclcnowledged,  hereby  agree  to  sell 
and  convey  by  good  and  sufiSdent  deed  in 
fee  simple  to  the  party  of  the  second  part, 
at  his  option,  the  following  described  land, 
to  wit:  Situate  and  being  in  the  county  of 
Pitt,  in  Falkland  township,  known  as  the 
John  Peebles  farm,  and  bounded  as  follows: 
On  the  north  by  Tar  river,  on  the  east  by  the 
lands  known  as  the  Heame  lands,  now  own- 
ed by  O.  L.  Joyner  and  Mrs.  Corbett,  con- 
tinuing east  and  southeast  along  the  line  of 
the  John  Randolph  lands;  thence  west,  ad- 
joining the  lands  of  Walter  Corbett,  until 
the  line  of  what  is  known  as  the  old  Wil- 
liam Peebles  eastern  boundary  is  reached; 
thence  north  along  this  line  and  that  part  of 
the  William  Peebles  Une  known  as  the  Win- 
dom  land;  thence  along  this  line  north  to 
its  northwestern  corner;  thence  west  along 
the  Windom  line  to  a  small  branch  at  the 
western  corner  of  the  Windom  line;  thence 
to  the  line  of  the  EL  R.  Cotten  land ;  from 
thence  north  along  said  Cotten*s  line,  known 
as  the  South  wood  farm,  to  the  main  road 
leading  from  Falkland  to  Greenville;  thence 
across  said  road  north  along  said  Cotten*8 
line  to  Tar  river;  containing  by  estimation 
seven  hundred  and  twenty  (720)  acres. 

"This  option  is  to  remain  in  force  for  nine- 
ty days  or  until  such  time  as  the  parties  of 
the  first  part  can  obtain  by  special  proceed- 
ings in  the  superior  court  of  Pitt  county  a 
Judicial  decree  confirming  to  the  party  of 
the  second  part  a  fee-simple  title.  Should 
the  said  party  of  the  second  pari  fail  to 
avail  himself  of  said  option,  upon  the  secur- 
ing of  this  judicial  decree  at  or  near  the 
time  specified,  then  this  agreement  shall  be 
void,  but  in  case  the  sibid  party  of  the  sec- 
ond part  shall  tender  to  the  parties  of  the 
first  part,  or  to  the  trustee  appointed  by 
the  court  in  the  judicial  decree  heretofore 
mentioned,,  the  sum  of  eight  hundred  dollars 
($800.00)  in  cash  and  eight  notes  of  two  thou- 
sand dollars  ($2,000.00)  each,  with  interest, 
payable  annually,  on  each  note,  at  six  x>er 
cent,  the  said  notes,  with  interest  each  year 
on  the  unmatured  notes  to  be  due  and  pay- 
able as  follows,  respectively:  January  first 
of  the  years  1912,  1913,  1914,  1915,  1916, 
1917, 1918,  and  1919,  said  notes  to  be  secured 
by  a  proper  and  sufficient  lien  upon  the  said 
land  for  the  purchase  money,  as  the  law  pro- 
vides, or  as  may  be  agreed  upon  by  the  par^ 
ties  hereto,  or  provided  in  the  judicial  de- 
cree above  referred  to. 

"Upon  the  performance  of  the  above  stipu- 
lations by  the  party  of  the  second  part,  the 
parties  of  the  first  part  will  agree  to  execute 
in  their  o^n  proper  persons  and  by  the  de- 
cree of  the  superior  court  a  deed  in  fee  sim- 
ple to  the  said  tract  of  land  as  described 
above,  together  with  all  the  appurtenances 
thereunto  belonging. 

"The  said  parties  of  the  first  part  cove- 


•For  other  cases  see  eam^  toplo  and  eectlon  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  IndsJH 
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nant  wltb  the  said  party  of  tbe  second  part 
that  the  eaid  lands  are  free  from  all  en- 
cumbrances, except  such  as  will  be  removed 
by  tbe  judicial  decree  above  referred  to,  and 
that  they,  In  addition  to  said  judicial  decree, 
will  provide  to  warrant  and  defend  the  title 
to  the  same  against  the  claims  of  all  per- 
sons whatsoever. 

"In  testimony  whereof,  the  parties  of  the 
first  part  have  hereunto  set  their  hands  and 
seals,  the  day  and  year  first  above  written." 

Moore  &  Long  and  F.  G.  James  &  Son, 
for  appellant.  Jarvls  &  Blow,  S.  J.  ETverett, 
and  Albion  Dunn,  for  appellees. 

BROWN,  J.  In  the  view  we  take  of  this 
case,  It  Is  unnecessary  to  consider  the  first 
exception  of  the  defendant  In  respect  to  the 
refusal  of  the  court  to  make  one  O.  L.  Joyner 
and  others  parties  to  the  action.  If  the  con- 
tract is  one  which  a  court  of  equity  will  not 
require  to  be  specifically  performed,  then  a 
-defect  of  parties  Is  of  no  material  matter. 

[1]  His  honor  ruled  that  the  Contract  Is 
one  upon  its  face  with  which  the  plaintiffs 
cannot  comply,  and  therefore  a  court  of  eq- 
uity will  not  attempt  to  enforce  it,  and  con- 
sequently in  respect  to  a  decree  compelling 
partial  performance,  as  asked  by  the  defend- 
■ant,  his  honor  was  of  opinion  that  the  con- 
tract was  intended  as  an  entirety,  and  must 
stand  or  fall  as  such,  and  that  the  court 
will  not  under  the  circumstances  compel  par- 
tial performance  of  the  contract,  and  require 
•abatement  of  the  price. 

The  facts  are,  as  appears  by  the  pleadings: 
That  the  property  in  question,  known  as  the 
"Peebles  Place,"  belonged  to  the  feme  plaintiff 
for  her  lire,  and  after  her  death  to  her  chil- 
dren, some  of  whom  are  minors.  At  the  time 
the  contract  referred  to  was  entered  into  be- 
tween the  plaintiffs  and  the  defendant,  the 
defendant  admits  he  knew  the  status  of  the 
title,  and  there  is  nothing  in  the  pleadings 
themselves  which  indicate,  or  even  allege, 
that  any  imposition  was  practiced  upon  the 
defendant,  or  that  he  entered  into  this  con- 
tract except  with  his  eyes  open.  The  con- 
tract upon  its  face  indicates  plainly  that  it 
does  not  lie  within  the* power  of  the  plain- 
tiffs of  their  own  will  to  comply  with  it 
It  appears  upon  its  face  that  the  plaintiffs 
•own  practically  nothing  but  a  life  estate,  and 
that  the  only  method  to  carry  out  the  con- 
tract was  by  appealing  to  the  judicial  tribu- 
nal to  decree  a  sale  of  the  infants*  estate. 
The  following  excerpts  from  the  contract  are 
plainly  indicative  that  resort  to  a  judicial 
tribunal  was  absolutely  essential  to  its  per- 
formance, viz.:  '*This  option  lis  to  remain  in 
force  for  ninety  days,  or  until  such  time  as 
the  parties  of  the  first  part  can  obtain  by 
special  proceedings  in  the  auperior  court  of 
Pitt  county  a  judicial  decree  eonfirming  to 
the  party  of  the  second  part  a  fee-simple  ti- 
tle."   Again:   "Upon  the  performance  of  the 


above  stipulations  by  the  party  of  the  sec- 
ond part,  the  parties  of  the  first  part  will 
agree  to  execute  in  their  own  proper  persona 
and  by  the  decree  of  the  superior  court  a 
deed  in  fee  simple,"  etc. 

The  plaintiffs  In  this  case  had  no  power  to 
enter  Into  a  contract  to  sell  their  children's 
land,  and  a  mere  promise  to  resort  to  a  court 
for  the  purpose  of  decreeing  a  sale  of  it  can- 
not possibly  be  enforced,  for  it  Is  beyond  the 
power  of  the  plaintiffs  to  predicate  what  the 
judgment  of  the  court  may  be.  Upon  this 
principle  it  is  held  that  a  party  cannot  re- 
cover upon  a  contract  wherein  a  guardian 
who  owned  certain  interest  In  land  of  which 
his  ward  was  part  owner  agreed  to  institute 
and  to  carry  through  court  proceedings  nec- 
essary to  the  consummation  of  a  sale  or 
exchange  of  such  property.  Zander  v.  Fee- 
ly»  47  lU.  App.  660;  Le  Roy  v.  Jacobosky, 
136  N.  a  444,  48  S.  B.  796,  67  Ix  R.  A.  470. 
There  have  been  cases  where  guardians  have 
entered  into  such  contracts,  and,  upon  fail- 
ure to  perform  them,  have  been  held  Uable 
in  damages  i)ersonally.  Mason  v.  Waitt,  4 
Scam.  (111.)  127,  and  Mason  y.  Caldwell,  6 
Gilman,  196,  48  Am.  Dec  830.  But  we  find 
no  instance  where  such  coBtract  has-been 
specifically  performed  by  decree  of  court,  un- 
less it  was  to  the  ward*s  interest 

[2]  In  regard  to  the  contention  that  the 
defendant  is  entitled  to  the  partial  perform- 
ance and  conveyance  of  the  life-  estate,  and 
damages  in  the  way  of  abatement  of  the 
price,  it  may  be  said  that  we  recognize  the 
general  rule  that,  where  the  vendor  has  not 
substantially  the  whole  interest  he  has  con* 
tracted  to  sell,  yet  the  purchaser  can  insist 
on  having  all  that  the  vendor  can  convey 
with  compensation  for  the  difference.  But 
In  this  case  it  is  apparent  on  the  face  of  the 
contract  that  it  was  to  be  performed  as  a 
whole,  stand  or  fall  as  an  entirety;  and  there- 
fore it  cannot  be  apeclflcally  enforced  as  to 
part 

[3]  It  la  admitted  by  the  defendant  In  his 
answer  that  he  knew  that  the  land  in  fee 
beUmged  to  the  plaintlflB'  children.  It  seems 
to  be  well  settled  that  the  rule  that  when 
a  person  makes  a  contract  for  the  sale  of 
real  estate.  In  which  he  has  only  limited  in- 
terest he  may  be  compelled  in  equity  to  con- 
vey as  much  of  the  property  as  lies  in  his 
power  to  convey,  with  a  deduction  from  the 
agreed  price,  does  not  apply  where  the  pur- 
chaser at  the  time  of  the  sale  had  notice  of 
the  defect  in  the  vendor's  title.  Knox  ▼. 
Spratt  28  Fla.  64,  6  South.  924 :  26  Am.  & 
B.  Bncy.  p.  84. 

For  the  reasons  given,  we  think  the  con- 
tract Is  one  which  cannot  be  specifically  per- 
formed, nor  can  the  defendant  recover  dam- 
ages for  a  failure  on  the  part  of  the  plain- 
tiffs to  perform  it 

The  judgment  of  the  superior  court  Is  at* 
firmed* 
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PHILLIPS  et  aL  t.  DENTON  et  aL 

(Supreme  Court  of  North  GaroUna*    March  6, 

1912.) 

1.  EXECUTOBS  AND  Administbatobs  (S  383*) 
—Sale  of  Land  to  Pat  Debts— Pbesump- 
TiON  OP  Regularity. 

Where  the  original  papers  in  a  proceed- 
ing to  sell  land  to  pay  the  debts  of  an  intes- 
tate bav«  been  lost,  but  there  is  enough  in  the 
record  to  indicate  tiiat  the  proceeding  was  con- 
ducted with  regularity,  and  to  show  that  the 
infant  parties  were  represented  by  a  guardian 
ad  litem,  the  validity  of  the  proceeding  will 
be  presumed,  in  an  action  involving  the  title 
to  the  land  sold. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  C  1554;  Dec. 
Dig.  S  383.*] 

2.  Exeoutobs  and  Administbatobs  (|  397*) 
—Sale  on  Land— Deed— Dbscbiption  of 
Land. 

A  deed  from  the  administrator  of  an  in- 
testate, of  a  specified  number  of  acres  of  land, 
without  further  describing  it,  is  sufficient,  in 
an  action  involving  the  title  to  the  land,  wher« 
it  does  not  appear  that  the  intestate  owned 
more  than  one  tract  of  land,  especially  where 
the  deed  recites  that  it  is  subject  to  an  allot- 
ment of  dow«r  to  the  intestate's  widow,  and 
the  record  of  this  allotment  describes  both  the 
entire  tract  and  the  dower  tract  by  metes  and 
bounds. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  $|  159^-1604; 
Dec.  Dig.  §  397.*]  ^ 

8.  Exegutobs  and  Administbatobs  ({  397*) 
Deed— Reciting  Ordeb  op  Coubt. 

Where  an  administrator  in  conveying  the 
land  of  his  intestate  is  acting  under  an  order 
of  the  court,  his  deed  is  not  invalid,  because 
it  does  not  recite  the  order. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {§  1598-1604; 
Dec.  Dig.  §  397.*1 

Appeal  from  Superior  Court,  Franklin 
County;  Ferguson,  Judge. 

Action  by  W.  K.  Phillips  and  others 
against  Sherrod  Denton  and  others.  From 
a  Judgment  for  plaintiffs  on  a  directed  ver- 
dict, defendants  appeal.    Affirmed. 

This  action  was  brought  to  recover  a  tract 
of  land  which  was  originally  owned  by  Sher- 
rod Denton,  and  was  sold  by  John  Cbamblee, 
his  administrator,  under  an  order  of  court, 
to  pay  debts  of  the  intestate.  Plaintiffs,  hav- 
ing proved  that  the  papers  in  the  proceeding 
for  the  sale  of  the  land,  entitled  "John 
Chamblee,  Adm*r,  v.  Heirs  of  Sherrod  Den- 
ton," had  been  lost,  introduced  in  evidence 
the  entries  In  the  case  on  the  minutes  of  the 
court,  as  follows:  December  term,  1859: 
"John  Chamblee  is  appointed  administrator 
of  Sherrod  Denton,  and  he  enters  into  bond 
in  the  sum  of  $500,  with  James  Baker  and 
Henry  Baker  as  sureties,  which  is  accepted 
by  the  court,  and  he  qualifies  accordingly." 
March  term,  I860:  "John  Chamblee  makes 
his  return  of  account  of  sale  of  Sherrod  Den- 
ton, which  is  received  by  the  court  and  or- 
dered to  be  recorded."  In  his  final  account, 
he  charged  himself  with  $131.25,  proceeds  of 


sale  of  land.  May  16,  1860.     March  term, 
1860:   "PeUtion  to  sell  land  to  pay  debts. 
Service  admitted.     Prayer  granted  and  de- 
cree filed."     June  term,  1860:    "Petition  to 
sell  land  to  pay  debts.    Prayer  granted.    De- 
cree filed.    Report  of  sale  returned  and  con- 
firmed."   They  then  introduced  a  deed  from 
John   Chamblee,    administrator   of    Sherrod 
Denton,  to  T.  H.  Mann,  reciting  a  considera- 
tion of  $131.25,  paid  by  Mann,  and  convey- 
ing to  him  a  tract  of  land  in  said  county 
containing,   by   estimate,  87%  acres,  30   of 
which  had  been  allotted  to  Mary   Denton,, 
the  widow  of  Sherrod  Denton,  as  her  dower. 
They  next  offered  a  deed  from  T.  H.  Mann 
to  John  Chamblee,  executed  six  years  after 
the  first  deed.    The  land  in  controversy  is 
the  part  of  the  entire  tract  which  was  allot- 
ted as  dower  to  Mary  Denton;  she  having 
died  before  this  suit  was  commenced.    Plain- 
tiffs then  introduced  the  record  of  the  dower 
proceedings,  which  showed  that  the  petition 
was  filed,  copy  of  petition  issued,  N.  S.  Pat- 
terson appointed  guardian  ad  litem  for  in- 
fants, service  admitted,  prayer  granted,  writ 
of  dower  ordered  to  be  issued.  Jury  ordered, 
and  report  returned  and  confirmed.    The  ac- 
ceptance of  service  for  the  infant  defendants 
by  N.  S.  Patterson,  their  guardian,  was  also 
indorsed  on  the  petition  for  the  assignment 
of  dower.    A  survey  of  the  land  was  order- 
ed in  the  dower  proceedings,  and  the  r^>ort 
of  the  purveyors  showed  that  the  tract  con- 
tained 87  acres,    which   was   described   by 
metes  and  bounds,  and  the  dower  land,  tak- 
en therefrom,  contained  29  acres,  also  de^ 
scribed  by  metes  and  bounds.    The  defend- 
ants agreed  that  if  parol  evidence  was  ad- 
missible to  aid  the  description  in  the  admin- 
istrator's deed  and  locate  the  land,  and  the 
records  sufficient  to  authorize  a  sale  of  the 
land  to  pay  debts,  the  judge  should  charge 
the  Jury  to  answer  the  issue  in  favor  of  the 
plaintiffs;  it  being  admitted  that  the  deed  to 
Mnnn  covered  the  locus  in  quo.    The  Judge, 
being  of  opinion  with  the  plaintiffs  upon  the 
points  reserved.  Instructed  the  Jury  to  an- 
swer the  Issue  accordingly,  and.  Judgment 
having  been  entered  for  the  plaintiffs  upon 
the  verdict,  the  defendants  appealed. 

Thos.  B.  Wilder  and  T.  T.  Hicks,  for  ap- 
pellants. W.  M.  Person  and  W.  H.  Yarbor- 
ough,  Jr.,  for  appellees. 

WALKEIR,  J.  (after  stating  the  fiicts  as 
above).  [1]  There  is  no  suggestion  of  any 
fraud  In  this  case;  nor  Is  It  alleged  that  John 
Chamblee  bought  the  land  at  his  own  sale 
through  T.  H.  Mann,  who  acted  for  him.  It 
appears  that  the  proceeding  to  sell  the  lanA 
was  brought  against  the  widow,  who  Is  now 
dead,  and  the  children  of  Sherrod  Denton* 
who  were  then  minors  and  represented  by 
their  guardian  ad  litem.  There  is  enough 
in  the  fragments  of  the  record  that  remain 


*For  other  cases  see  same  topic  and  Boction  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 


N.a) 


PHILLIPS  T.  DENTON 


1007 


to  iDdlcate  that  the  proceeding  was  conduct- 1 
ed  with  regularity.  The  original  papers  have 
been  lost,  and  we  will  not  presume,  in  their 
absence,  that  the  court  disregarded  the  rules 
of  procedure  and  gave  its  decree  without 
properly  guarding  the  rights  of  the  defend- 
ants. It  affirmatively  appears  that  they 
were  represented  by  a  guardian,  and  the  pre- 
sumption is  that  the  court  proceeded  in  the 
case  according  to  its  usual  course  and  prac- 
tice. We  cannot,  in  this  suit,  permit  a  col- 
lateral attack  upon  the  judgment  in  that 
case.  The  subject  was  fully  considered  by 
us  in  Rackley  v.  Roberts,  147  N.  C.  201,  60 
S.  E.  075,  and  we  do  not  see  any  substantial 
difference  in  the  fticts  of  the  two  cases.  If 
there  is  any,  it  Is  in  favor  of  the  validity 
of  the  proceedings  in  Ghamblee  v.  Denton, 
which  the  defendants  now  assail;  for  there 
is  no  allegation  of  fraud  or  collusion  in  the 
sale  of  the  land*  as  there  was  in  the  case 
cited. 

In  Rackley  r.  Roberts,  supra,  we  relied 
much  upon  the  authority  of  Sumner  v.  Ses- 
soms,  94  N.  G.  376,  in  which  Chief  Justice 
Smith  thus  stated  the  law  governing  such 
cases:  "A  guardian  ad  litem  was  appointed 
for  the  infant  defendant,  whose  acceptance 
and  presence  in  court  must  be  assumed,  in 
the  absence  of  any  Indication  in  the  record 
to  the  contrary,  from  the  fact  that  the  court 
took  jurisdiction  of  the  cause  and  rendered 
judgment  It  is  true  the  record  produced 
does  not  show  that  notice  was  served  on  the 
Infant  or  upon  her  guardian  ad  litem;  nor 
does  the  contrary  appear  in  the  record, 
which*  so  far  as  we  have  it.  Is  silent  on  the 
point  The  jurisdiction  is  presumed  to  have 
been  acquired  by  the  exercise  of  it,  and.  If 
not,  the  judgment  must  stand,  and  cannot  be 
treated  as  a  nullity  until  so  declared  in  some 
impeaching  proceeding  Instituted  and  direct- 
ed to  that  end.  The  irregularity,  if  such 
there  be,  may  in  this  mode  be  such  as  to 
warrant  a  judgmoit  declaring  It  null;  but 
it  remains  In  force  until  this  is  done.  The 
voluntary  appearance  of  counsel  in  a  cause 
dispenses  with  the  service  of  process  upon 
his  adult  client  The  presence  of  a  next 
friend  or  guardian  ad  litem  to  represent  an 
Infant  party,  as  the  case  may  be,  and  his 
recognition  by  the  court  in  proceeding  with 
the  cause,  preclude  an  Inquiry  into  his  au- 
thority in  a  collateral  proceeding,  and  re- 
-quire  remedial  relief  to  be  sought  in  the 
manner  suggested,  wherein  the  true  facts 
may  be  ascertained.  This  method  of  proce- 
dure, so  essential  to  the  security  of  titles  de- 
pendent upon  a  trust  in  the  integrity  and 
force  of  judicial  action,  taken  within  the 
sphere  of  its  jurisdiction,  is  recognized  in 
White  V.  Alberson,  14  N.  C.  241  [22  Am.  Dec 
719],  Skinner  v.  Moore,  19  N.  0.  138  [30  Am. 
Dec.  155],  Keaton  v.  Banks,  32  N.  G.  384  [51 
Am.  Dec.  393],  and  numerous  other  cases, 
fiome  of  which  are  referred  to  in  Hare  v.  Hol- 
lomon  [94  N.  O.  14],  supra,  and  all  of  which 
recognize  the  Imputed  errors  and  imperfec- 


tions as  affecting  th6  regularity  and  not  the 
efficacy  of  the  judicial  action  taken."  The 
proceeding  alleged  in  that  case  to  have  been 
irregular  was  commenced  in  1870,  after  the 
adoption  of  the  new  procedure.  Carter  v. 
Rountree,  109  N.  O.  29,  13  S.  B.  716.  We 
further  said  in  Rackley  v.  Roberts:  "While 
it  may  not  be  necessary  to  the  decision  of 
this  appeal,  as  we  view  It,  to  consider  what 
may  be  the  rights  of  Mrs.  Roberts  as  an  In- 
nocent purchaser,  for  all  the  facts  in  regard 
to  that  question  are  not  now  before  us,  it 
may  be  well  to  refer  again  to  the  general 
doctrine  settled  by  this  court,  to  the  effect 
that,  when  there  is  a  purchase  under  a  judg- 
ment, the  purchaser  need  only  inquire  if, 
upon  the  face  of  the  record,  the  court  ap- 
parently has  jurisdiction  of  the  parties  and 
the  subject-matter,  in  order  to  be  protected, 
provided  he  buys  in  good  faith  and  without 
notice  of  any  actual  defect"— citing  numer- 
ous cases.  See  Glisson  v.  GUsson,  153  N.  C. 
185,  69  S.  E  55,  which  was  a  motion  to  set 
aside  the  judgment  attacked  In  Rackley  v. 
Roberts.  The  question  is  there  fully  discuss- 
ed by  Justice  Brown.  His  honor  was  cor- 
rect in  holding  that  the  proceeding  in  Gham- 
blee V.  Denton  supported  the  judgment  in 
that  case*  and  the  sale  and  deed  made  by 
the  administrator.  Coffin  v.  Cook,  106  N.  G. 
376,  11  S.  E.  371. 

[2]  The  description  in  the  deed  from 
Ghamblee  to  Mann  was  sufficient  In  the 
first  place,  so  far  as  appears,  the  intestate  of 
John  Ghamblee  owned  but  one  tract  of  land, 
and  it  was  his  land  which  was  sold  to  pay 
his  debts.  In  order  to  make  a  valid  sale  of 
the  whole  of  it,  the  allotment  of  the  widow's 
dower  was  first  made,  and*  then  the  entire 
tract  sold,  subject  to  this  dower.  This  ap- 
pears from  the  language  of  the  deed.  The 
description  is  of  the  land  from  which  the 
dower  tract  was  taken,  and  this  is  sufficient 
reference  to  the  allotment  of  the  dower  to 
permit  an  examination  of  It  for  the  purpose 
of  ascertaining  what  land  was  Intended  to 
be  conveyed.  When  we  look  into  the  record 
of  this  allotment  we  find  that  the  entire 
tract  is  described  by  its  metes  and  bounds, 
and  also  the  dower  tract,  and  this  makes 
clear  and  definite  the  description  in  the  deed. 
In  other  words,  It  appears  on  the  face  of 
the  deed  that  it  was  the  purpose  of  the  par- 
ties to  convey  all  the  land  of  Sherrod  Den- 
ton, except  the  dower  interest  or  the  life 
estate  of  the  widow,  in  the  land  set  off  to 
her  in  the  larger  tract;  both  being  describ- 
ed in  the  proceedings  by  metes  and  Ixiunds. 
The  tract  conveyed  by  the  deed  necessarily 
adjoined  the  dower  land;  the  latter  having 
been  a  part  of  it  It  would  not  be  difficult 
to  locate  the  land  of  Sherrod  Denton  ad- 
joining the  dower  tract  as  he  had  only  one 
tract  of  land,  even  if  we  disregarded  the  ad- 
ditional description,  "adjoining  the  land  of 
Rebecca  Denton's  old  tract  and  others," 
which  Increases  the  certainty  of  a  true  lo- 
cation.   In  the  latter  view  of  the  descriptloi^ 
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the  ruling  of  the  court  1b  sustained  by  Ferry 
y.  Scott,  109  N.  a  874,  14  S.  B.  294. 

[3]  The  defendants  further  contend  that 
the  deed  of  Ghamhlee,  administrator,  to 
Mann  does  not  convey  the  land,  because  It 
fails  to  recite  the  power  under  and  by  virtue 
of  which  it  was  executed,  or  to  refer  to  the 
order  of  the  court  directing  a  conveyance  of 
the  land  to  the  purchaser.  The  same  objec- 
tion was  made  to  the  executor's  deed  in 
Cook  V.  GofBln,  supra,  and  held  to  be  untena- 
ble. It  was  there  said  that,  where  the  ex- 
ecutor actually  exercised  the  power  given 
by  an  order  of  the  court  in  the  execution  of 
the  deed,  but  failed  to  recite  the  order,  the 
Implication  of  the  law  Is  that  he  was  acting 
under  authority  conferred  by  the  order. 
This  disposes  of  all  the  exceptions  which  re- 
quire any  special  attention. 

No  error. 

068  N.  a  807) 

HERRICK  V.  NORFOLK-SOUTHERN 

R.  CO. 

(Supreme  Court  of  North  Carolina.    March  6, 

1912.) 

Removal  of  Causes  (|  89*)— Pboceedinos 
TO  Remove— Petition— Trial  of  Issues. 
While  a  state  court  is  not  bound  to  sur- 
render its  jurisdiction  on  a  petition  for  re- 
moval to  a  United  States  court  until  it  has 
determined  that  the  petition  shows  a  proper 
case  for  transfer,  and  that  the  petitioner  has 
a  prima  fade  right  to  removal,  the  determina- 
tion extends  only  to  matters  apparent,  and, 
where  such  a  showing  was  made  and  the  nec- 
essary security  furnished,  issues  of  fact  rais- 
ed, even  though  the  allegations  of  the  petition 
of  removal  were  denied,  were  to  be  determined 
only  in  the  federal  court. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Dec  Dig.  {  89.*] 

Appeal  from  Superior  Court,  Martin  Coun- 
ty;   Ferguson,  Judge. 

Action  by  Howard  Herrick,  Jr.,  by  his 
next  friend,  John  C.  Lamb,  against  the  Nor- 
folk-Southern Railroad  Company.  From  an 
order  of  removal  to  the  Circuit  Court  of  the 
United  States,  plaintiff  appeals.    Affirmed. 

H.  W.  Stubbs,  for  appellant  W.  B.  Rod- 
man, for  appellee. 

WALKER,  J.  This  action  was  brought  by 
the  plaintiff,  Howard  Herrick,  who  sues  by 
his  next  friend,  John  C.  Lamb,  to  recover 
damages  for  Injuries  to  the  Infant  plaintiff, 
alleged  to  have  been  caused  by  the  negligence 
of  the  defendant  on  its  electric  railway  In 
Virginia  Beach,  state  of  Virginia.  The  dam- 
ages are  laid  at  $25,000.  Before  the  plea  or 
answer  was  due,  or  the  time  allowed  by  law 
for  filing  the  same  had  expired,  the  defend- 
ant presented  its  verified  petition  to  the 
court,  alleging  that  it  is  a  corporation  char- 
tered under  the  laws  of  the  state  of  Virginia, 
and  a  citizen  and  resident  of  that  state,  the 
plaintiff  and  his  next  friend  being  citizens 


of  this  state,  and  In  other  respects  containing 
all  the  essential  averments  required  by  tbe 
removal  act  of  Congress.  It  tendered  a  bond 
with  sufficient  surety  for  entering  the  case 
in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  this  state,  and 
upon  the  papers  thus  filed  In  the  state  court 
it  prayed  that  the  cause  be  removed  to  the 
said  Circuit  Court  for  triaL  Judge  Fergu- 
son, then  presiding  In  the  state  court,  or- 
dered the  case  to  be  removed  according  to 
the  prayer  of  the  petition,  and  the  plaintiff 
excepted  and  appealed. 

The  contention  of  the  plaintiff  is  that  the 
defendant  Is  not  a  corporation  and  resident 
of  the  state  of  Virginia,  but  a  corporation  of 
North  Carolina  and  Virginia,  and  he  so  al- 
leges in  his  complaint  He  also  ffies  certain 
papers,  duly  certified  by  the  Secretary  of 
State,  for  the  purpose  of  sustaining  his  alle- 
gation. Even  if  the  certificates  do  tend  to 
establish  the  fact,  which  we  gravely  doubt,. 
this  issue  cannot  be  tried  in  the  state  court. 
The  law  upon  this  question  Is  well  settled. 
It  Is  true  that  a  state  court  Is  not  bound  to 
surrender  Its  Jurisdiction  of  a  suit  on  a  peti- 
tion for  removal  until  a  case  has  been  made 
which  on  its  face  shows  that  the  petitioner 
has  a  right  to  the  transfer.  The  mere  fillng^ 
of  a  petition  for  the  removal  of  a  suit  whidi 
is  not  removable  does  not  work  a  transfer,, 
and  in  order  to  accomplish  this  the  suit  must 
be  one  that  may  be  removed,  and  the  petition 
must  show  a  right  In  the  petitioner  to  de* 
mand  the  removal,  which  being  made  to 
appear  in  the  record,  and  the  necessary  se- 
curity having  been  given,  the  power  of  the 
state  court  in  the  case  ends,  and  that  of  the 
federal  court  begins.  The  state  court,  of 
course,  may  decide,  on  the  face  of  the  re<s 
ord,  whether  the  case  is  a  removable  one. 
The  law  upon  this  subject  has  beei  so  fully 
and  conclusively  stated  by  the  court  having 
the  jurisdiction  under  the  Constitution  to  de- 
clare finally  what  It  shall  be  that  we  will 
content  ourselves  by  referring  to  one  of  its- 
latest  decisions  dealing  with  the  question. 

In  B.,  C.  R.  &  N.  Railway  Co.  v.  Dunn,  122 
U.  S.  613,  7  Sup.  Ct  1262,  30  I*  Ed.  1159,  it 
has  stated  the  true  rule  explicitly,  as  fol- 
lows: 'The  assignment  of  errors  presents 
but  a  single  question,  and  that  Is  whether,  as 
after  the  petition  for  removal  had  been  filed 
the  record  showed  on  Its  face  that  the  state 
court  ought  to  proceed  no  further,  It  was 
competent  for  that  court  to  allow  an  issue  of 
fact  to  be  made  upon  the  statements  in  the 
petition,  and  to  retain  the  suit,  because  on 
that  issue  the  railway  company  had  not  shown 
by  testimony  that  the  plaintiff  was  actually 
a  citizen  of  Minnesota.  It  must  be  confessed 
that  previous  to  the  cases  of  Stone  v.  South 
Carolina,  117  U.  S.  432  [6  Sup.  Ct  799,  29 
L.  Ed.  962],  and  Carson  v.  Hyatt,  118  U.  S. 
279  [6  Sup.  Ct  1050,  30  L.  Ed.  167],  decfded 
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at  the  last  term,  tbe  atterances  of  this  oonrt 
on  that  question  had  not  always  been  as 
clear  and  distinct  as  they  might  have  been. 
Thus,  in  Gordon  y.  Longest,  16  Pet  07,  10 
L.  Ed.  900,  in  speaking  of  removals  under 
section  12  of  the  judiciary  act  of  1789  [Act 
Sept.  24,  1789,  c.  20,  1  Stat  79],  it  was  said 
[16  Pet  104.  10  L.  Ed.  902],  *It  must  be 
made  to  appear  to  the  satisfaction  of  the 
state  court  that  the  defendant  is  an  alien, 
or  a  citizen  of  some  other  state  than  that 
in  which  the  suit  was  brought ;'  and  in  Rail- 
way Co.  T.  Ramsey,  22  Wall.  328,  22  L.  Ed. 
824,  that  'If,  npon  the  hearing  of  the  peti- 
tion, it  is  sustained  by  the  proof,  the  state 
court  can  proceed  no  further.'  In  other  cas- 
es, expressions  of  a  similar  character  are 
found,  which  seem  to  imply  that  the  state 
courts  were  at  liberty  to  consider  the  actual 
facts,  as  well  as  the  law  arising  on  the  face 
of  the  record,  after  the  presentation  of  the 
petition  for  removal.  At  the  last  term,  it 
was  found  that  this  question  had  become  a 
practical  one,  about  which  there  was  a  dif- 
ference of  opinion  in  the  state  courts,  and 
to  some  extent  in  the  Circuit  Courts;  and 
so,  in  deciding  Stone  v.  South  Carolina,  we 
toolc  occasion  to  say:  'All  issues  of  fact 
made  upon  the  petition  for  removal  must  be 
tried  in  the  Circuit  Court;  but  the  state 
court  is  at  liberty  to  determine  for  itself 
whether,  on  the  face  of  the  record,  a  re- 
moval has  been  effected.'  It  is  true,  as  was 
remarked  by  the  Supreme  Judicial  Court  of 
Massachusetts,  In  Amy  v.  Manning,  144  Mass. 
153  [10  N.  B.  737],  that  this  was  not  neces- 
sary to  the  decision  in  that  case;  but  it  was 
said  on  full  consideration,  and  with  the  view 
of  announcing  the  opinion  of  the  court  on 
that  subject  Only  two  weeks  after  that 
case  was  decided  Carson  v.  Hyatt  came  up 
for  determination^  In  which  the  precise  ques- 
tion was  directly  presented,  as  the  allega^ 
tion  of  citizenship  in  the  petition  for  removal 
was  contradicted  by  a  statement  in  the  an- 
swer, and  it  became  necessary  to  determine 
what  the  fact  really  was.  We  there  affirmed 
what  had  been  said  in  Stone  v.  South  Caro- 
lina, and  decided  that  it  was  error  in  the 
state  court  to  proceed  further  with  the  auit 
after  the  petition  for  removal  was  filed,  be- 
cause the  Circuit  Court  alone  had  jurisdic- 
tion to  try  the  question  of  fact  which  was 
involved^  This  rule  was  again  recognized  at 
this  term  in  Carson  v.  Dunham,  121  U.  S. 
421  [7  Sup.  Ct  1080,  SO  Im  Ed.  992],  and  is  in 
entire  harmony  with  all  that  had  been  pre* 
vionsly  decided,  though  not  with  all  that  had 
been  isaid  in  the  opinions  in  some  of  the 
cases.  To  our  minds,  it  is  the  true  rule,  and 
calculated  to  produce  less  Inconvenience  than 
any  other.  The  theory  on  which  it  rests  is 
that  the  record  closes,  so  far  as  the  question 
of  removal  is  concerned,  when  the  petition 
for  removal  is  filed  and  the  necessary  securi- 


ty furnished.  It  presents,  then,  to  the  state 
court  a  pure  question  of  law,  and  that  is 
whether,  admitting  the  facts  stated  in  the 
petition  for  removal  to  be  true,  it  appears  on 
the  face  of  the  record,  which  Includes  the 
petition  and  the  pleadings  and  proceedings 
down  to  that  time,  the  petitioner  is  entitled 
to  a  removal  of  the  suit  That  questioij  the 
state  court  has  the  right  to  decide  for  itself; 
and  if  it  errs  in  keeping  the  case,  and  the 
highest  court  of  the  state  affirms  its  deci- 
sion, this  court  has  jurisdiction  to  correct  the 
error,  considering  for  that  purpose  only  the 
part  of  the  record  which  ends  with  the  peti- 
tion for  removaL  Stone  v.  South  Carolina, 
117  U.  S.  432  [6  Sup.  Ot  799,  29  L.  Ed.  962], 
supra  and  cases  there  cited."  Crehore  v.  O. 
&  M.  Railway  Co.,  131  U.  S.  240,  9  Sup.  Ct 
692,  33  L.  Ed.  144 ;  Railroad  v.  Daughtry,  138 
U.  S.  298,  11  Sup.  Ct  306,  34  L.  Ed.  963. 

The  rule^  as  thus  formulated,  has  been 
recognized  by  this  court  as  the  authoritative 
and  controlling  one  in  Springs  v.  Railroad, 
130  N.  C.  186.  The  oases  to  the  same  effect 
are  collected  in  6  Digest  U.  S.  Supreme  Court 
Reports  (L.  Ed.  1908)  pp.  5100  and  5101.  In 
the  case  of  Railroad  v.  Daughtry,  supra,  the 
very  question  now-  before  ns  was  involved, 
and  the  court  held  it  to  be  "thoroughly  set- 
tled'* by  the  decisions  that  issues  of  fact 
raised  upon  petitions  for  removal  must  be 
tried  in  the  federal  court  The  issue  in  that 
case  was  one  of  diverse  citizenship.  The 
matter  was  fully  discussed  at  the  last  term 
by  Justice  Hoke  In  Rea  v.  Mirror  Co.,  73  S. 
E.  116,  and  we  then  reached  the  same  con- 
clusion as  herein  stated. 

It  therefore  follows  that  the  superior  Court 
to  which  the  petition  for  removal  was  pre- 
sented, did  not  have  the  power  to  pass  upon 
the  issue  of  fact  as  to  the  diverse  citizenship 
of  the  parties,  and  properly  left  that  issue, 
if  it  has  been  sufficiently  raised  in  the  rec- 
ord, to  the  determination  of  the  United 
States  court  The  ruling  of  the  court  was 
correct. 

Affirmed. 

(158  N.  C.  230) 

BUBANKS  V.  BECTON  et  al 

« 

(Supreme  Court  of  North  Carolina.    March  6, 

1912.) 


1,  MOBTGAGES    (§    335*)— Po WEB    OF   SaLE — 

Right  to  Exebcise— -Default. 

Under  a  mortera^e  authorizing  a  sale  on 
the  mortgagor's  failure  to  pay  one  of  a  series 
of  notes,  and  requiring  the  proceeds  to  be  ap- 
plied to  the  principal  and  interest  then  due  on 
the  notes,  on  failure  to  pay  the  first  note,  the 
mortgagee  could  exercise  the  power  of  sale 
without  waiting  until  maturity  of  the  last 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §  101ft;   Dec.  Dig.  §  335.  •] 

2.  Mobtoages  (§  335*)—Matubitt— Default 
Undeb  Sebial  Note. 

A  provision  in  a  mortgage  that  the  whole 
debt  shall  become  due  on  failure  to  pay  any 


*Por  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  inaez< 
73  S.B.— 64 
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part  is  yalid,  bnt  not  essential  to  exercise  of 
a  power  of  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §  1019;    Dec.  Dig.  §  335.*] 

3.  Mortgages  ({  335*)— Po web  of  Sale- 
Prerequisites. 

Conditions  specified  in  a  mortgage  prece- 
dent to  the  mortgagee's  right  to  exercise  pow- 
er of  sale  must  be  strictly  followed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  1022;    Dec.  Dig.  §  335.*] 

4.  Mortgages  (§  356*)— Power  of  Sauc  — 
Precedent  Conditions  —  Sufficiency  of 
Compliance. 

Under  a  provision  in  a  mortgage  requiring 
notice  of  sale  by  the  mortgagee  to  be  posted 
at  the  courthouse  door  and  four  other  public 

E laces,  sale  under  notice  posted  at  the  court- 
ouse  door  and  three  other  public  places  is 
inyalid. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §  1067;    Dec.  Dig.  §  356.*] 

6.  Mortgages  (§  372*)— Sales— Reoulabitt 
—Notice  to  Purchaser. 

The  grantee  in  a  deed  executed  by  a  mort- 
gagee under  a  power  of  sale,  reciting  that  no- 
tice of  the  sale  was  posted  at  four  public 
S laces,  is  chargeable  with  knowledge  of  msuf- 
ciency  of  such  posting,  based  on  a  require- 
ment in  the  mortgage,  which  is  a  necessary 
link  in  his  title,  for  posting  in  five  public 
places. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §  1106;   Dec.  Dig.  |  372.*] 

6.  Mortgages  (|  697*)— Sales— Regularitt 
—Estoppel. 

While  a  mortgagor  may,  by  acquiescence 
in  the  conduct  of  a  sale  under  the  mortgage, 
estop  himself  to  assert  its  irregularity,  there 
can  be  no  acquiescence  without  knowledge; 
and  hence  a  mortgagor,  by  renting  from  the 
purchaser  at  a  mortgagee's  sale,  is  not  estop- 
ped to  deny  validity  of  the  sale  for  want  of 
sufficient  posting  of  the  notice,  where  he  did 
not  know  of  such  irregularity  when  he  rented. 
[Ed;  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1744;    Dec  Dig.  |  597.*] 

7.  Mortgages  (|  597*) —REDEiiPnoN  — Es- 
toppel. 

A  mortgagor  is  not  estopped  to  exercise 
his  right  to  redeem  through  having  rented  the 
land  from  the  purchaser  at  the  mortgagee's 
sale,  where,  when  he  procured  the  lease,  he 
did  not  know  that  he  could  redeem. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §  1744;    Dec  Dig.  |  597.*] 

8.  Mortgages  (§  193*)— Mortgagor  in  Pos- 
session—Rights—Nature. 

The  rights  of  a  mortgagor  in  possession 
are  almost  identical  with  those  of  the  pur- 
chaser under  a  bond  for  title. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  §  193.*] 

Appeal  from  Superior  Court,  Jones  Coun- 
ty; Carter,  Judge. 

Action  by  EI  Bb  Eubanks  against  A.  F. 
Becton  and  others.  Judgment  for  plalntifT, 
and  defendants  appeal.    Affirmed. 

This  is  an  action  by  tiie  plaintifif  as  mort- 
gagor for  an  accounting  and  to  redeem.  The 
issues  raised  by  the  pleadings  \vere  by  con- 
sent referred  to  Hon.  F.  A.  Daniels,  and  the 
following  facts  are  found  by  him,  to  which 
no  exception  is  taken:  On  the  3d  day  of 
April,  1900,  the  defendant  Amos  F.  Becton, 
conveyed  to  the  plaintiff,  E.  E.  Eubanks,  the 


tract  of  land  described  In  the  complaint  for 
the  consideration  of  $1,000.  On  the  same 
day,  the  plaintiff  and  his  wife  executed  and 
delivered  to  said  Becton  their  10  bonds  for 
the  purchase  money,  in  different  amounts, 
and  payable  the  1st  day  of  January,  1901, 
and  annually  thereafter  up  to  and  Including 
January  1,  1910,  and  to  secure  the  payment 
of  the  same  they  also  executed  and  delivered 
to  said  defendant  a  mortgage  upon  the  said 
land,  which  was  duly  proven  and  registered 
in  said  county,  and  In  which  it  is  provided 
"that  if  default  should  be  made  in  the  pay- 
ment of  either  of  said  8um$  of  monev,  or 
any  part  thereof,  the  said  parties  of  the  first 
part  in  such  case  do  hereJyy  authorize  and 
fully  empower  the  said  party  of  the  second 
part,  his  heirs,  executors,  administrators 
find  assigns,  to  sell  the  said  hereby  granted 
premises  at  public  outcry  at  the  courtbouse 
door  in  Trenton,  Jones  county,  after  first 
advertising  the  same  for  thirty  days  at  the 
courthouse  door  and  four  other  public  places 
in  Jones  county,  and  convey  the  same  to  tlie 
purchaser  in  fee  simple,  and  out  of  the  mon- 
eys arising  from  said  sale  to  retain  the  prin- 
cipal and  interest  which  shall  then  be  due 
on  the  said  bonds."  On  the  30th  day  of 
December,  1901,  the  first  note  not  being  paid, 
the  defendant,  purporting  to  act  under  the 
power  of  sale  contained  in  the  mortgage, 
offered  for  sale  at  the  courthouse  door  in 
Trenton,  N.  C,  the  lands  described  in  the 
said  mortgages,  after-  advertising  the  said 
sale  by  posting  notices  for  30  days  at  tlie 
courthouse  door  and  three  other  public  places 
in  Jones  county,  when  and  where  one  J.  A. 
Smith,  being  the  highest  bidder,  was  declar- 
ed the  purchaser  at  the  price  of  $1,000 ;  that 
the  said  Smith  transferred  his  bid  to  the 
defendant  Heath,  who  rented  said  land  to 
the  plaintiff,  EXibanks,  for  the  years  1902, 

1903,  and  1904,  and  received  the  rent  there- 
for; that  at  the  time  of  such  renting  the 
plaintiff  did  not  know  of  any  irregularity  in 
the  sale;  that  on  November  7,  1902,  the 
said  Becton  executed  a  deed  to  said  Heath, 
purporting  to  convey  said  lands  in  consid- 
eration of  $1,000,  in  which  deed  there  is  no 
reference  to  the  said  mortgage  or  the  power 
contained    therein;     that    about    February, 

1904,  the  said  Becton  executed  another  deed 
to  the  said  Heath,  purporting  to  convey  said 
land,  in  which  it  is  recited  that  the  sale  was 
made  after  advertisement  at  the  courthouse 
door  and  three  other  public  places;  and 
that  the  deed  Is  made  pursuant  to  the  execu- 
tion of  the  power  In  said  mortgage.  The 
referee  stated  the  account  between  the  par- 
ties, to  which  there  Is  no  exception.  The 
report  of  the  referee  was  confirmed,  and 
from  a  judgment  in  accordance  therewith 
the  defendants  appeal. 

T.  D.  Warren,  liOf tin  &  Dawson,  and  A.  D. 
Ward,  for  appellants.  Rouse  &  Land  and 
Shaw  &  Powers,  for  appellee. 
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ALLEN»  J.  The  right  of  the  plaintiff  to 
redeem  depends  upon  the  validity  of  the  sale 
made  under  the  power  eontained  in  the 
mortgage,  executed  by  him.  If  the  sale  can 
be  upheld,  the  defendant  Heath  Is  the  owner 
of  the  land,  and,  if  not,  the  deed  to  hUn  is 
operative  only  as  an  equitable  assignment 
of  the  notes  and  mortgage,  and  the  plaintiff, 
nothing  else  appearing,  is  entitled  to  an  ac- 
counting. 

[1,  2]  The  sale  is  attacked  by  the  plaintiff 
upon  two  grounds:  (1)  That  the .  mortgage, 
although  containing  a  provision  that  the 
land  may  be  sold  upon  failure  to  pay  either 
note,  does  not  provide  that  upon  such  fail- 
ure the  whole  Indebtedness  shall  become  due, 
and  that  therefore  no  sale  could  be  made 
until  the  maturity  of  tl:^e  last  note ;  (2)  that 
the  mortgage  requires  the  notice  of  sale  to 
be  posted  at  the  courthouse  door  and  four 
other  public  places,  and  it  was  in  fact  post- 
ed at  the  courthouse  door  and  three  other 
public  places. 

(1)  The  mortgage  contains  the  express  stip- 
ulation that  the  land  may  be  sold  upon  fail- 
ure to  pay  either  note,  and  requires  the 
proceeds  of  sale  to  be  applied  to  **the  prin- 
cipal and  Interest  which  shall  be  then  due 
on  the  said  bonds."  The  language  is  dear, 
and  the  intention  of  the  parties  easily  as- 
certained, and  we  must  give  effect  to  it.  It 
is  permissible  to  provide  that  the  whole  debt 
shall  become  due  upon  failure  to  pay  any 
part,  but  not  essential  to  the  exercise  of  the 
power  of  sale.  Gore  v.  Davis,  124  N.  C  234, 
32  S.  E.  554. 

[3, 4]  (2)  The  second  question  is  more  seri- 
ous. Powers  of  sale  in  a  mortgage  are  con- 
tractual, and  as  there  are  many  opportuni- 
ties for  oppression  in  their  enforcement 
courts  of  equity  are  disposed  to  scrutinize 
them,  and  to  hold  the  mortgagee  to  the  let- 
ter of  the  contract  If  a  different  view 
should  prevail,  and  we  could  dispense  with 
some  stipulation  in  the  power  because  we 
could  not  see  that  injury  had  ensued  from 
failure  to  observe  it,  we  could  practically 
destroy  the  contract  of  the  parties. 

The  view  taken  by  the  courts  of  such 
powers  is  illustrated  by  what  is  said  in 
Komegay  t.  Spicer,  76  N.  C.  d7:  '•The  idea 
of  allowing  the  mortgagee  to  foreclose  the 
equity  of  redemption  by  a  sale  made  by  him- 
self, instead  of  a  decree  for  foreclosure  and  a 
sale  made  under  the  order  of  the  court,  was 
yielded  to,  after  great  hesitation,  on  the 
ground  that,  in  a  plain  case,  when  the  mort-^ 
gage  debt  was  agreed  on  and  nothing  else 
was  to  be  done,  except  to  sell  the  land,  it 
would  be  a  useless  expense  to  force  the  par- 
ties to  come  into  equity,  when  there  were  no 
equitites  to  be  adjusted,  and  the  mortgagor 
might  be  reasonably  assumed  to  have  agreed 
to  let  a  sale  be  made  after  he  should  be  in 
default  But  this  power  of  sale  has  always 
been  watched  with  great  Jealousy.''  And  in 
Shew  V.  Gall,  119  N.  C.  453.  26  S.  B.  34,  56 
Am    St  Rep.  678:    "Mortgages  with  power 


of  sale  are  not  looked  upon  with  disfavor 
as  they  once  were.  But  courts  of  equity, 
or  of  equitable  Jurisdiction,  will  still  guard 
the  rights  of  the  mortgagor  with  jealous 
care."  And  in  Fleming  v.  Barden,  127  N.  G. 
217,  87  S.  B.  220,  53  L.  R.  A.  316:  "The 
practice  of  Inserting  powers  of  sale  in  mort- 
gages was  recognized  by  this  court  with 
great  reluctance,  and  has  always  been  re- 
garded with  extreme  jealousy,  but  not  now 
with  the  same  disfavor.*' 

In  the  case  of  Brett  v.  Davenport,  151  N. 
G.  50,  65  S.  E.  612,  the  effect  of  failure 
to  advertise  according  to  the  terms  of  the 
mortgage  was  directly  involved,  and  Jus- 
tice Hoke,  speaking  to  that  question,  says: 
*' Again,  it  appears  that  at  the  time  of  the 
first  sale,  or  attempted  sale,  the  property 
had  not  been  advertised  'according  to  law 
or  as  required  by  the  terms  of  the  deed 
of  trust  u^der  which  he  had  sold,'  and 
on  such  facts  It  is  very  generally  held, 
uniformly,  so  far  as  we  have  examined, 
that  a  sale  would  have  been  Invalid.  In  an 
instrument  of  this  kind,  the  law  is  that  a 
statutory  requirement  or  contract  stipulation 
in  regard  to  notice  is  of  the  substance,  and, 
unless  complied  with,  a  sale  is  ineffective 
as  a  foreclosure,  and  even  when  consummat- 
ed by  deed  the  conveyance  only  operates  to 
pass  the  legal  title,  subject  to  certain  equi- 
table rights  in  the  purchaser,  as  of  subroga- 
tion, etc.,  in  case  he  has  paid  the  purchase 
money  in  good  •faith." 

The  decisions  in  other  states  seem,  also, 
to  be  practically  uniform  that  there  must 
be  a  strict  compliance  with  the  terms  of  the 
mortgage  before  the  power  can  be  exercised. 

In  27  Gyc.  1465,  the  rule  is  stated  that  "a 
power  of  sale  contained  in  a  mortgage  or 
deed  of  trust  must  be  strictly  pursued,  and 
all  its  terms  and  conditions  complied  with, 
in  order  to  render  the  sale  valid."  And, 
again,  on  page  1466:  "It  Is  essential  to^the 
validity  of  a  sale  under  a  power  in  a  mort- 
gage or  deed  of  trust  to  comply  fully  with 
its  requirements  as  to  giving  notice  of  the 
sale."  And  on  page  1472:  "Directions  of  the 
statute  or  of  the  mortgage  as  to  the  length 
of  time  the  notice  must  be  published,  or  the 
number  of  times  it  must  appear,  are  Impera- 
tive, and  a  sale  made  without  strict  compli- 
ance therewith  is  invalid  and  passes  no 
title,"  and  the  text  is  supported  by  the  cases 
cited  in  the  notes.  Thornton  v.  Boyden,  31 
111.  210;  Blgler  v.  Waller,  81  U.  S.  304,  20 
L.  Ed.  891;  Hall  v.  Towne,  45  111.  495; 
Shlllaber  v.  Robinson,  97  U.  S.  77,  24  L.  Ed. 
967;  Sears  v.  Llvermore,  17  Iowa,  297,  85 
Am.  Dec.  564;  Preston  v.  Johnson,  105  Va. 
240,  53  S.  E.  1. 

In  Sears  v.  Llvermore,  supra,  it  was  held 
that  a  sale  under  the  power  in  a  mortgage 
was  invalid,  when  the  mortgage  required 
the  notice  to  be  posted  on  the  door  of  a 
hotel,  and  it  was  posted  near  by,  because  of 
the  refusal  of  the  proprietor  of  the  hotel  to 
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permit  It  to  be  placed  on  the  door ;  and  this 
was  approved  in  Preston  v.  Johnson,  supra* 
in  which  the  court  quotes  with  approval 
what  is  said  by  Mr.  Freeman  in  a  note  to 
Tyler  v.  Herring,  19  Am.  St  Rep.  263,  as 
follows:  "Where  the  instrument  creating  the 
trust  has  given  directions  concerning  the 
mode  of  sale,  they  must  be  substantially  pur- 
sued. Any  direction  regarding  the  notice  of 
sale  is  material,  and  the  trustee  is  not  at 
liberty  to  disobey  It  His  sale,  made  without 
complying  with  it  will,  in  most  Jurisdic- 
tions, be  regarded  as  either  absolutely  void, 
or  as  liable  to  be  vacated  upon  complaint 
of  any  person  Interested  in  the  execution  of 
the  trust" 

In  Moore  r.  Dick,  187  Mass.  208,  72  N.  E. 
967,  a  sale  was  declared  void  when  the  no- 
tice of  sale,  instead  of  being  published  in  a 
certain  we^Iy  newspaper  named  in  the  pow- 
er of  sale,  was  published  in  a  daily  news- 
paper of  another  name,  printed  by  the  same 
proprietor  and  Issued  from  the  same  office; 
and  the  court  says:  "It  is  familiar  law  that 
one  who  sues  under  a  power  must  follow 
strictly  its  terms.  If  he  fails  to  do  so,  there 
is  no  valid  execution  of  the  power,  and  the 
sale  is  void." 

This  case  was  approved  in  Chace  v.  Morse, 
189  Mass.  561,  76  N,  E.  142,  and  the  court 
there  distinguishes  between  irregularities 
which  avoid  the  sale  and  those  that  do  not 
The  court  says:  'The  distinction  between 
the  two  classes  of  cases  ha^  not  been  very 
clearly  defined,  and  the  decisions  In  the  dif- 
ferent jurisdictions  do  not  entirely  agree. 
It  has  repeatedly  been  said  that  in  order  to 
make  a  valid  sale  under  a  power  in  a  mort- 
gage, the  terms  of  the  power  must  be  strict- 
ly compiled  with.  Roarty  v.  Mitchell,  7 
Gray  (Mass.)  243;  Smith  v.  Provin,  4  Allen 
(Mass.)  516;  Bigler  v.  Waller,  14  Wall.  297, 
20  L.  Ed.  891 ;  Shlllaber  v.  Robinson,  97  U. 
S.  68,  24  L.  Ed.  967.  Where  the  sale  is  to 
foreclose  a  mortgage  for  a  breach  of  the  con- 
dition, there  is  no  authority  to  sell,  unless 
there  Is  a  breach,  and  an  attempted  sale 
would  be  without  effect  upon  the  right  of  re- 
demption. So,  where  a  certain  notice  is  pre- 
scribed, a  sale  without  any  notice,  or  upon 
a  notice  lacking  the  essential  requirements 
of  the  written  power,  would  be  void  as  a 
proceeding  for  foreclosure.  Moore  v.  Dick, 
187  Mass.  207,  72  N.  B.  967.  But  if  every- 
thing is  done  upon  which  Jurisdiction  and 
authority  to  make  a  sale  depend,  irregular- 
ities in  the  manner  of  doing  it  or  in  the 
subsequent  proceedings,  which  may  affect  in- 
juriously the  rights  of  the  mortgagor  do  not 
necessarUy  render  the  sale  a  nullity." 

Perry  on  Trusts  (sections  602p  and  602q) 
declares  the  same  principle.  It  says:  '*It 
must  be  constantly  borne  in  mind  that  the 
power  of  sale  given  In  the  deed  or  mortgage 
must  be  strictly  followed  in  all  its  details. 
The  power  of  transferring  the  property  of 
one  man  to  another  must  be  followed  strictly, 
literally,  and  precisely.    Such  a  power  ad- 


mits of  no  substitution  and  of  no  equivalent, 
even  in  unimportant  details.  If  the  power 
contains  the  details,  the  parties  have  made 
them  important ;  and  no  change  can  be  made, 
even  if  the  mortgagor  would  be  benefited 
thereby,  nor  if  a  statute  provides  a  different 
manner.  If  the  power  is  not  executed  as  it 
is  given  in  all  particulars,  it  is  not  executed 
at  all,  and  the  mortgagor  still  has  his  equity 
of  redemption."  "If  the  form  of  notice,  and 
the  manner  of  giving  it  whether  by  posting 
in  public  places  or  by  advertising  in  a  news- 
paper, are  prescribed  in  the  power,  they  must 
be  strictly  followed,  and  if  the  particular 
place  of  notice  is  named  notice  must  be  post- 
ed in  that  place ;  If  the  newspaper  is  named, 
publication  of  notice  must  be  made  in  that 
paper.  It  is  not  necessary  to  give  other  no- 
tice of  the  sale  than  that  prescribed  in  the 
power;  but  it  is  necessary  to  follow  the 
power  in  good  faith.  If  the  notice  named 
in  power  cannot  l>e  given,  as  if  the  newspaper 
named  has  ceased  to  be  published,  the  mort- 
gagees cannot  sell  without  recourse  to  a 
court  of  equity." 

It  will  be  noted  that  the  mortgage  before 
us  and  the  sale  thereunder  antedate  the  act 
of  1906,  whichi  is  now  a  part  of  section  641 
of  the  Bevisal,  providing  that  no  sale  shall 
be  made  under  a  mortgage^  etc,  thereafter 
executed  until  notice  of  such  sale  shall  be 
posted  at  the  courthouse  door  and  three  other 
public  places,  and  the  effect  of  that  statute 
is  not  before  us.  We  conclude,  therefore, 
that  we  cannot  disregard  the  requirements  of 
the  mortgage,  and  that  the  sale  is  invalid, 
because  notice  thereof  was  not  given  in  ac- 
cordance with  its  terms. 

[6]  If  the  sale  is  invalid,  the  purchaser, 
Heath,  had  notice  thereof,  because  It  is  re- 
cited in  his  deed  that  notice  of  sale  was 
posted  at  the  courthouse  door  and  three 
other  public  places,  and,  as  the  mortgage  Is 
a  necessary  link  in  l^is  chain  of  title,  he  la 
charged  with  notice  that  it  required  a  pub- 
lication at  four  other  public  places.  Thomp- 
son V.  Blair,  7  N.  O.  691 ;  Holmes  r.  Holmes, 
86  N.  C.  209. 

[<]  The  defendants  contend,  however,  that 
if  it  Is  held  that  it  was  necessary  to  publish 
the  notice  of  sale  at  four  other  public  places 
the  failure  to  do  so  is  an  irregularity;  that 
the  sale  was  not  absolutely  void;  and  that 
the  plaintiff,  by  acquiescence,  has  ratified  the 
sale,  or  by  renting  from  the  purchaser  Is 
estopped  to  deny  its  validity.  It  is  true  that 
the  mortgagor  may,  by  acquiescence  in  the 
cpnduct  of  the  sale,  be  precluded  from  ques- 
tioning its  Irregularity  (DonsfOrd  t.  Spears, 
112  N.  G.  612,  17  S.  B.  430);  but  th^re  can 
be  no  acquiescence  without  knowledge,  and 
it  is  a  fact  established  in  this  case  that  the 
plaintiff  did  not  know  of  the  irregularity  in 
the  sale  at  the  time  he  rented  from  the  pur- 
chaser, nor  until  a  short  time  before  this  ac- 
tion was  commenced.  In  Pence  ▼.  Langdon, 
99  U.  S.  678,  25  L.  Ed.  420,  it  is  said:  "Ac- 
quiescence and  waiver  are  always  questions 
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of  fact  There  can  be  neither  without  knowl- 
edge. The  terms  import  this  foundation  for 
such  action.  One  cannot  waive  or  acquiesce 
in  a  wrong  while  ignorant  that  it  has  been 
committed.  Carrent  suspicion  and  rumor  are 
not  enough.  There  must  be  knowledge  of 
facts  which  wUl  enable  the  party  to  take 
efifectual  action.  Nothing  short  of  this  will 
do."  And  the  plaintiff  cannot  be  t^eld  to  be 
negligent  in  assuming  the  sale  to  be  regular, 
when  the  presumption  is  that  it  was  adver- 
tised according  to  law.  Lunsford  T.  Spears, 
112  N.  C.  612,  17  S.  E.  430;  Cawfleld  ▼. 
Owens,  129  N.  C.  288,  40  S.  BL  62. 

[7]  Nor  does  the  rental  of  the  land  estop 
the  plaintiff  from  asserting  his  equity  to  re- 
deem. At  the  time  he  rented,  he  thought  the 
sale  was  regular,  and  he  entered  into  the 
contract  of  rental  in  ignorance  of  the  faet 
that  he  had  the  right  to  redeem ;  but,  aside 
from  this,  the  relation  of  mortgagor  and 
mortgagee  being  established,  a  court  of 
equity  would  give  effect  to  such  an  agree- 
ment only  80  far  as  is  necessary  to  protect 
the  rights  of  the  mortgagee. 

[tl  The  rights  of  the  mortgagor  in  posses- 
sion are  almost  identtcal  with  those  of  a 
vendee  in  a  bond  for  titie;  aad  it  has  been 
held  repeatedly  that,  while  the  vendee  may, 
under  some  circumstances,  rent  from  the 
vendor,  and  thereby  confer  the  right  to  en- 
toToe  payment  of  the  rent  under  the  landlord 
and  tenant  act,  this  alone  does  not  impair 
the  equity  in  the  vendee,  and  that  the  rents 
collected  must  be  applied  to  the  debt.  Taylor 
T.  Taylor,  112  N.  0.  27,  16  8.  B.  924;  Orink- 
ley  V.  Bdgerton,  IIB  N.  O.  444,  18  S.  B.  669; 
Jones  V.  Jone9«  117  N.  a  257,  *23  S.  B.  214. 

We  conclude,  therefore,  that  tbeste  is  no 
error,  and  the  Judgment  must  be  affirmed. 
This  result  does  not  seem  to  be  unjust  to  the 
purchaser,  as  he  has  received  more  from  the 
plaintiff  and  the  land  than  he  agreed  to  pay 
the  mortgagee. 

Affirmed. 


(158  N.  C.  215) 

JEFFRBSS  V.  N0RF0LK-S0UTHBB;N 

R.  CO. 

(Supreme  Court  of  North  Carolina*    Ifarch  6, 

1912.  > 

1.  Railroads  <|  460*)— >Fibss— Cohtbibu* 
tobt  nsoligbncb. 

It  is  not  contribatory  negligence,  preclud- 
ing recovery  for  a  fire  set  by  negligence  of  a 
railroad,  that  the  owner  of  premises  per- 
mitted rrass  to  remain  on  his  premises  near 
the  road. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  I  1681;    Dec.  Dig.  {  460.*] 

2.  Negligenck    (§    117*)   —  Contbibutoby 
Negligence—Necessitt  of  Pleading. 

That  contribatory  negligence  may  b^ 
availed  of,  the  pleadings  must  tender  an  issue 
thereof. 

[Ed.  Note.—For  other  cases,  see  Negligence, 
Cent.  Dig.  S§  195-197;  Dec.  Dig.  {  117.»] 


8.  Railboadb  (I  453*)  —  PlBES— LiABiLrrr— 
Pbiob  Recovebt  op  Damages  fbom  Con* 

STBUCnON. 

Recovery  of  damages  to  a  lot,  including 
the  hazard  from  fire,  from  construction  of  a 
railroad  in  a  street,  includes  only  ordinary 
risks  where  there  is  no  negligence,  and  so 
does  not  prevent  recovery  for  a  fire  from  neg- 
ligent operation  of  an  engine.  . 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1657-1667;    Dec.  Dig.  $  453.*] 

4.  TBIAL     (I     295*)  —  iNSTBUCnONSr-CONSID- 
SBATION  AS  A    WHOLE. 

A  charge  is  to  be  considered  as  a  whole. 
[Ed.  Note.—For  other  cases,  see  Trial,  Cent 
Dig.  §i  703-717;    Dec  Dig.  $  295.*] 

5.  Railboajds   (§  485*)  —  FiBEs  — Spabjl  Ab- 

BESTEBS— INSTBUCTIONS— *  *MODEBN.  • ' 

A  charge  in  an  action  for  fire  set  by  a 
locomotive,  stating  that  it  was  defendant's 
duty  to  have  its  engines  properly  equipped 
with  such  appliances  for  arresting  sparks  as 
are  in  general  and  approved  use,  not,  nowever, 
such  as  will  prevent  any  spark  from  escaping, 
but  such  as  are  in  general  and  common  use, 
and  that  if  the  fire  was  caused  by  its  failure 
to  properly  equip  its  engine  with  a  spark  ar- 
rester that  was  modern  and  in  common  use, 
or  by  failure  to  properly  operate  it,  it  was 
negligent,  does  not,  by  use  of  the  word  "mod- 
ern," necessarily  require  the  latest  and  best 
appliances. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  ||  1747-1756;    Dec  Dig.  |  485.*] 

6.  TBIAL     (§    284*)— iNBTBUCTIONSj-DxiTr    TO 

Call  Attention  to  Mistakes. 

If  the  charge  states  a  certain  condition  of 
affairs  as  being  contended :  for  by  a  party, 
when  there  is  no  eiddence  to  support  the  con- 
tention, it  is  the  duty  of  counsel  to  call  the 
court's  attention  thereto. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  68&-685;   Dec  Dig.  |  284.*] 

7.  Railboadb    (§  484*)—Fibes— Evidence. 

Evidence  in  an  action  for  fire  set  by  a 
locomotive  held  sufilcient  to  submit  to  the  jury 
the  question  of  the  quantity  of  sparks  from 
the  engine  having  been  nnusuaL 

[Ed.  Note.— For  other  cases,  see  Railroads* 
Dec  Dig.  §  484.*] 

a  Appeal  and  Bbbob  (|  1033*)— Habmless 

BBBOBn-lNBTBUCTIONB. 

A  charge  in  an  action  for  fire  set  by  a 
locomotive,  in  effect,  requiring  the  issue  of 
whether  plaintiff's  proper^f  was  injured  by  de- 
fendant's negligence  to  be  answered  in  ths 
negative,  though  sparks  fell  on  the  premises 
from  the  engine,  because  of  its  not  being 
equi|)ped  with  a  proper  spark  arrester  or  not 
being  properly  operated,  if  the  premises  were 
in  a  fonl  condition,  in  so  far  as  it  made  de- 
fendant's liability  to  depend  on  such  foul  con- 
dition,-was  merely  more  favorable  to  it  than 
it  was  entitled. 

[Ed.  Note.'»-For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4056,  4057;  Dec  Dig.  | 
1033.*] 

9.  Damages    (|   111*)  *-  Fibes  —  Btjbnino 
House— Measube  of  Damages. 

The  measure  of  damages  for  the  burning 
of  a  house  by  sparks  from  a  locomotive  is  the 
depredation  in  value  of  the  land  from  the  fire: 
that  is,  the  diiOTerence  in  its  value  before  ana 
after  the  fire. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  i|  274-278;  Dec  Dig.  §  111.*] 

10.  Evidence  (§  155*)~ADKi8SiBiLnT'— Sue- 
ILAB  Evidence  of  Advebsb  Pabtt. 

While  prior  negligence  of  the  owner  of 
premises  in  not  removing  trash  from  his  side- 
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walk  would  not  prevent  his  recovery  of  a 
railroad  for  fire  set  by  its  locomotive  through 
its  failure  to  provide  a  proper  spark  arrester, 
or  to  operate  its  train  prudently,  yet  defend- 
ant having  been  allowed  to  introduce  an  ordi- 
nance, ^  requiring  such  owner  to  remove  such 
trash,  it  was  not  improper  to  allow  plaintiff  to 
prove  that  the  notice  to  remove  required  by 
the  ordinance  to  be  given  under  certain  con- 
ditions was  not  given. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §f  445-458;    Dec  Dig.  {  155.*] 

Appeal  from  Superior  Court,  Pitt  County; 
Whedbee,  Judge. 

Action  by  R.  O.  Jeffress  against  the  Nor- 
folk-Southern Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

This  Is  an  action  for  the  recovery  of  dam- 
ages in  the  sum  of  $4,315.95  for  the  alleged 
negligent  burning  by  the  defendant  of  plain- 
tiff's prize  house,  or  tobacco  stemmery,  in 
Greenville,  N.  C,  on  January  31,  1910.  The 
fire  is  alleged  to  have  been  caused  by  sparks 
from  one  of  the  defendant's  engines  while  be- 
ing operated  on  Pitt  street.  The  defendants 
deny  liability.  It  was  admitted,  for  the  pur- 
poses of  the  trial,  that  the  Norfolk-Southern 
Railroad  was  liable  to  the  plaintiff  if  the 
Norfolk  &  Southern  Railroad  Company  and 
its  receiver  were  liable. 

The  plaintiff  owns  a  lot  in  Greenville,  on 
Pitt  and  Tenth  streets,  fronting  333  feet  on 
Pitt  street  and  110  on  Tenth  street.  Pitt 
street  runs  north  and  south.  The  lot  is  about 
two  blocks  from  the  Norfolk-Southern  De- 
pot, and  100  to  150  feet  from  the  cotton 
platform.  The  Norfolk-Southern  Railroad 
track  runs  down  the  middle  of  Pitt  street, 
which  is  49  feet  wide.  It  is  20  feet  from  the 
railroad  to  the  Jeffress  property  line,  but 
this .  distance  includes  the  sidewalk.  The 
prize  house  of  plaintiff  was  built  in  1901. 
It  is  approximately  60  feet  wide  and  108.6 
feet  long,  with  an  ell  added,  which  is  40  feet 
by  40  feet  The  nearest  point  of  the  building 
is  about  45  feet  from  the  railroad.  The 
boiler  room  is  25  feet  The  railroad,  includ- 
ing track  and  cross-ties,  is  8  feet  wide.  The 
building  caught  fire  about  12  o'clock  noon, 
and  was  totally  destroyed.  The  building  had 
been  leased  for  several  years  to  Skinner  & 
House.  The  rest  of  the  lot  had  been  rented 
out  the  year  before.  At  the  time  of  the  fire, 
the  vacant  part  of  the  lot  was  covered  with 
cornstalks  and  grass.  The  fire  was  first  dis- 
covered burning  in  the  grass  on  the  lot  and 
in  this  way  reached  the  building.  There 
was  a  city  ordinance  in  force  at  the  time, 
and  had  been  in  force  for  several  years,  pro- 
viding that  "every  occupant  of  a  lot  on  any 
street  shall  keep  the  sidewalk  clean  and 
clear  of  weeds,  grass  and  other  rank  vegeta- 
tion as  far  as  such  lot  extends.  If  any  rub- 
bish, dirt,  ashes  or  other  thing  be  placed  or 
left  without  lawful  authority  upon  such  side- 
walk or  in  the  gutters  or  streets  adjacent 


thereto,  the  occupant  of  such  lot  shall  remove 
same.  If,  after  written  notice  by  the  chief 
of  police,  or  street  commissioners,  requiring 
him  to  remove  the  things  prohibited  by  this 
ordinance,  he  shall  fail  for  twenty-four  hours 
to  remove  the  same,  be  shall  be  fined  five  dol- 
lars for  each  day  thereafter  it  may  so  re- 
main." 

In  August,  1907,  the  plaintiff  instituted  an- 
other action  against  the  Norfolk  &  Southern 
Railroad  Company  for  recovery  of  damages 
in  the  sum  of  $3,000  to  this  same  lot,  alleged 
to  have  been  caused  by  the  construction  of 
this  same  railroad  track  down  Pitt  street  al- 
leging, among  other  elements  of  damage,  "^y 
reason  of  the  frequent  passing  of  the  defend- 
ant's trains  in  such  close  proximity  to  plain- 
tiff's property,  plaintiff's  property  has  be- 
come endangered  from  loss  by  fire  arising 
from  the  constant  issuing  of  smoke  and 
sparks  from  defendant's  ^glnes,  and  has 
become  annoying  to  the  plaintiff  and  mate- 
rially  interferes  with  the  operation  of  plain- 
tiff's factory."  This  action  was  tried  at 
March  term,  1911,  resulting  in  a  Judgment 
of  $50  for  the  plaintiff,  and  this  judgment 
was  afiirmed  on  appeal  by  plaintiff  to  Su- 
preme Court  at  fall  term,  1911. 

There  was  evidence  for  the  plaintiff  tend- 
ing to  show  that  the  defendant's  freight 
train  was  passing  along  Pitt  street  about 
11:30  o'clock,  and  did  some  shifting  on  this 
street  that  the  engine  was  emitting  sparks, 
and  that  some  of  the  sparks  fell  upon  the 
vacant  part  of  the  Jeffress  lot  or  sidewalk, 
and  that  shortly  thereafter  the  grass  was 
burning  in  two  places.  The  grass  burned 
up  near  to  the  boiler  room,  which  was  the 
nearest  point  to  the  street  when  it  was  dis- 
covered by  Archie  Lockland,  who  had  charge 
of  the  building,  and  had  the  key  to  the  same. 
He  testified  that  he  put  the  fire  out  and  went 
home.  In  about  20  minutes  the  building  was 
on  fire.  The  building  burned  about  12  o'do<^ 
noon.  There  was  also  evidence  for  the  plain- 
tiff that  the  grass  caught  again  from  a  spark 
from  the  engine,  after  Lockland  had  put  it 
out  and  that  this  was  the  fire  that  eventual- 
ly burned  the  factory.  The  plaintiff's  evi- 
dence showed  that  the  grass  caught  on  the 
plaintLfTs  lot  or  sidewalk,  and  that  the  fire 
was  conmiunicated  to  the  building  by  burn- 
ing grass;  the  plaintiff  himself  testifying 
that  the  nearest  burnt  grass  to  the  railroad 
track  was  within  20  or  15  feet  of  the  track. 
All  of  the  evidence  tended  to  show  that  the 
fire  was  communicated  to  the  building  by  the 
burning  grass,  and  there  was  no  evidence 
that  it  caught  directly  from  a  spark.  The 
plaintiff's  evidence  tended  to  show  that  the 
building  and  its  contents  were  worth  be- 
tween $8,500  and  $9,000.  He  collected  $4^225 
insurance  on  the  building  and  contents. 

The  evidence  of  the  defendant  was  that 
the  freight  train  No.  30,  pulled  by  engine  No. 
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115,  came  Into  Greenville  about  11  o'clock 
a.  m.,  and  left  about  11:40;  that  tbe  engine 
was  properly  equipped  with  a  spark  arrester 
in  general  and  approved  use,  and  that  the 
netting  of  the  spark  arrester  was  In  fact 
smaller  and  finer  than  the  standard,  It  being 
8  holes  to  1  inch  of  space  Instead  of  2% 
holes  to  the  inch;  that  this  rendered  the 
danger  of  sparks  escaping  much  less,  on  ac- 
count of  the  fact  that  the  netting  would  stop 
smaller  sparks;  that  it  stopped  practically 
all  sparks,  and  would  choke  with  sparks, 
and  cause  the  engineer  to  stop  at  stations 
and  knock  them  out;  that  the  spark  arrester 
was  in  good  condition  on  that  date.  There 
was  evidence  of  the  good  condition  of  the 
spark  arrester  for  a  number  of  days  both 
prior  and  subsequent  to  the  fire,  and  that 
the  engine  was  being  run  carefully  and  prop- 
erly by  a  competent  engineer.  There  was 
evidence  for  the  defendant  that  the  building 
and  personal  property  was  worth  less  than 
the  amounts  claimed  by  the  plaintiff.  There 
was  other  evidence  for  the  plaintiff. 

The  defendant  does  not  plead  contributory 
negligence,  and  the  Issues  and  the  respohses 
thereto  are  as  follows: 

"(1)  Was  the  property  of  the  plaintiff  In- 
jured by  the  negligence  of  the  defendant  as 
alleged  in  the  complaint?"    Answer:   "Yes." 

**(2)  If  so,  what  damage,  if  any,  in  excess 
of  the  $4,225  fire  Insurance  collected  by  the 
plaintiff,  is  plaintiff  entitled  to  recover  of 
defendant?"    Answer:    "$3,276." 

There  was  a  Judgment  in  accordance  with 
the  verdict,  and  the  defendant  appealed. 

Rouse  &  Land,  for  appellant  F.  G.  James 
&  Son  and  Harry  Skinner,  for  appellee. 

ALLEN,  J.  The  exceptions  appearing  in 
the  record  present  for  our  consideration  the 
following  contentions  made  by  tbe  defend- 
ant: 

(1)  That  the  plaintiff  was  negligent  in 
permitting  combustible  matter  to  remain  on 
his  lot  near  the  track  of  the  defendant,  and 
that  this  was  the  proximate  cause  of  the  in- 
Jury  to  his  property. 

(2)  That,  if  ordinarily  it  would  not  be  neg- 
ligence in  the  plaintiff  to  permit  combustible 
matter  to  remain  on  his  lot,  a  higher  duty 
should  be  imposed  on  him  in  this  case,  be- 
cause he  had  recovered  Judgment  against 
the  defendant  in  another  action  on  account 
of  hazard  to  this  property  by  the  operation 
of  defendant's  trains,  and  had  been  thereby 
compensated  for  ordinary  risks. 

(3)  That  it  being  in  evidence  that  the  fire, 
after  its  origin,  was  under  the  control  of 
an  employ^  t>f  the  plaintiff,  the  defendant, 
although  negligent  in  setting  out  the  fire, 
would  not  be  liable  for  the  consequences 
which  followed. 

(4)  That  his  honor  erroneously  Imposed 
the  duty  on  the  defendant  of  equipping  its 
engine  with  a  modem  spark  arrester. 

(^  That  his  honor  stated  as  a  contention 


of  the  plaintiff  that  the  engine  emitted  an 
unusual  quantity  of  sparks,  when  there  was 
no  evidence  to  support  the  contention. 

(6)  That  his  honor  in  a  part  of  his  charge 
made  the  liability  of  the  defendant  depend 
upon  whether  the  plaintiff  was  negligent 
in  permitting  his  lot  to  become  and  remain 
in  a  foul  condition. 

(7)  That  Ills  honor  erroneously  Charged  the 
Jury  that  the  measure  of  damage  for  burn- 
ing the  building  was  the  difference  in  the 
value  of  the  land  before  and  after  the  fire. 

(8)  That  his  honpr  erroneously  permitted 
the  tenant  of  the  plaintiff  to  testify  that  he 
had  received  no  notice,  under  the  ordinance 
in  evidence,  to  remove  trash,  etc.,  from  the 
sidewalk. 

[1, 2]  1.  This  contention  of  the  defendant 
seems  to  be  fully  met  by  the  decision  in 
Wyatt  V.  Railroad.  156  N.  C.  314,  72  S.  B. 
383,  in  which  it  was  held  that  "an  owner 
of  land  has  a  right  to  use  it  in  the  ordinary 
and  usual  way,  and  is  not  bound  to  remove 
dry  grass,  weeds,  leaves,  or  other  combusti- 
ble material  ftom  his  land  adjoining  a  rail- 
road right  of  way,  in  anticipation  of  prob- 
able negligence  on  the  part  of  the  railroad 
company,  and  a  failure  to  perform  such  acts 
will  not  make  him  guilty  of  contributory 
negligence  so  as  to  preclude  a  recovery  for 
damages  caused  by  a  tire  originating  through 
the  railroad  company's  negligence."  If  the 
rule  was  otherwise,  the  defendant  has  not 
pleaded  contributory  negligence,  and  no  issue 
was  tendered  presenting  this  question,  and 
this  objection  would  also  be  applicable  to  the 
next  contention  of  the  defendant 

[3]  2.  The  second  proposition  insisted  up- 
on may  be  admitted,  and  the  liability  of 
the  defendant  would  not  be  affected,  because 
negligence  is  not  an  ordinary  risk,  and  his 
honor  told  the  Jury  in  clear  and  direct 
terms  that  the  plaintiff  could  not  recover  if 
the  engine  was  properly  equipped  with  a 
spark  arrester,  and  was  prudently  operated 
by  a  competent  engineer.  He  Imposed  the 
burden  on  the  plaintiff  of  proving  negligence, 
and  instructed  the  Jury  that  they  were  con- 
fined to  the  consideration  of  the  two  acts 
of  negligence  alleged — the  defective  spark 
arrester  and  the  negligent  operation  of  the 
train — and,  if  the  defendant  was  negligent 
in  these  respects,  as  the  Jury  has  found,  the 
prior  negligent  conduct  of  the  plaintiff,  if 
any,  would  not  prevent  a  recovery.  The 
question  is  analogous  to  one  considered  in 

Arthur  v.  Henry,  157  N.  O. ,  73  S.  B.  206, 

where  it  was  held  that  consent  given  by  the 
plaintiff  to  the  defendant  to  blast  for  rock 
near  his  home  would  not  prevent  a  recovery 
for  injuries  resulting  from  negligence  in  the 
operations. 

3.  This  position  finds  support  in  Doggett 
V.  Railroad,  78  N.  C.  311,  but  it  is  not  nec- 
essary for  us  to  consider  the  facts  and  the 
reasoning  in  that  case,  because  it  appears 
from  the  evidence  in  this  that  two  fires  were 
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set  out  by  the  engine  of  tbe  defendant,  and 
that  it  was  the  first  fire  which  was  under 
the  control  of  an  employ^  of  the  plaintiff, 
and  that,  after  he  extinguished  it  and  left 
the  premises,  the  property  of  the  plaintiff 
was  destroyed  by  the  second  fire. 

[4,5]  4.  When  the  charge  of  his  honor  is 
considered  as  a  whole  which  it  is  our  duty 
to  do,  the  criticism  of  it,  as  presented  by 
the  fourth,  fifth,  and  sixth  contentions  of 
the  defendant,  is  not  in  our  opinion  sus- 
tained  by  the  record.  It  is  true  that  the 
word  ''modem"  is  used  in  connection  with 
the  appliances  which  the  defendant  was  re- 
quired to  furnish,  but  "modern  appliances" 
4o  not  necessarily  mean  "the  latest  and  best 
appliances,"  which  the  defendant  insists  was 
the  effect  of  the  charge,  and  could  not  have 
been  so  understood  by  the  Jury.  The  Cen- 
tury Dictionary  defines  "modem"  as  "per- 
taining to  the  present  era,  or  to  a  period  ex- 
tending from  a  not  very  remote  past  to 
the  passing  time;  not  ancient  or  remote  in 
time;  not  antiquated  or  obsolete" — ^and  says 
by  way  of  illustration  that  modem  l^istory 
comprises  the  history  of  the  world  since  the 
fall  of  the  Roman  Empire  or  the  close  of 
the  Middle  Ages,  and  that  modern  fashions, 
tastes.  Inventions,  and  science  generally  re- 
fer to  the  comparatively  brief  period  of  from 
one  to  three  or  four  generations.  His  honor 
told  the  jury  that  it  was  the  duty  of  the 
defendant  "to  have  its  engines  properly 
equipped  with  such  appliances  for  the  ar- 
resting of  sparks  as  are  in  general  and  ap- 
proved use,  not  such  as  will  prevent  any 
spark  from  escaping,  but  such  appliances  as 
are  in  general  and  common  use,  and  that 
will  subserve  the  purpose  intended."  And 
again:  "If  you  find  by  the  greater  weight 
of  the  evidence  the  spark  which  set  fire  to 
the  grass,  and  which  fire  was  communicat- 
ed to  and  destroyed  the  building,  was  caus- 
ed by  the  failure  of  the  defendant  to  proper- 
ly equip  its  engine  with  a  spark  arrester 
that  was  modern  and  in  common  use,  or 
they  failed  to  properly  operate  or  manage 
it,  it  would  be  negligence  on  the  part  of  the 
defendant  company." 

[6,7]  If  his  honor  stated  a  contention  of 
the  parties  not  supported  by  evidence,  It  was 
the  duty  of  counsel  to  call  it  to  his  atten- 
tion, but  one  of  the  witnesses  testified  that 
a  shirt  hanging  in  her  garden  was  set  on  fire 
from  the  train;  that,  as  she  approached  the 
railroad  crossing,  she  had  to  put  her  apron 
over  her  head  to  keep  the  cinders  from  burn- 
ing her;  and  that  about  that  time  sparks 
from  the  train  set  fire  to  the  grass  on  the 
plaintiff's  lot,  which  is,  we  think,  some  evi- 
dence that  the  quantity  of  sparks  was  un- 
usual, and  particularly  so  when  considered 
in  connection  with  the  evidence  of  the  con- 
ductor of  the  defendant  that  the  spark  ar^ 
rester  was  in  good  condition,  and  that  the 
engine  did  not  throw  any  sparks. 

[81  The  part  of  the  charge  which  the  de- 


fendant thinks  made  the  liability  of  the  de- 
fendant depend  upon  the  negligence  of  the 
plaintiff  in  permitting  his  lot  to  remain  in 
a  foul  condition  is  where  his  honor  says: 
"There  is  another  aspect  to  this  case  which 
you  will  take  into  consideration.  It  Is  for 
you  to  say  what  the  proximate  cause  was. 
If  you  find  as  a  fact  that  the  engine  was 
properly  equipped,  properly  managed  and 
operated,  and  sparks  were  emitted  that  set 
fire  to  property  off  the  right  of  way — ^that  is 
to  say,  if  sparks  were  emitted  from  the  en- 
gine that  was  properly  equipped,  managed  and 
operated,  and  fell  upon  the  land  of  the  plain- 
tiff off  the  right  of  way — there  would  not 
be  any  breach  of  duty  on  the  part  of  the 
defendant  because  his  property  was  burned* 
and  the  defendant  would  not  be  responsible. 
If  you  should  also  find  that  the  plaintiff 
allowed  his  premises  to  become  so  foul  with 
combustible  matter  that  no  reasonably  pru- 
dent man  would  allow  it  to  stay  in  that  con- 
dition near  a  railroad,  and  that  the  cause 
of  the  injury  was  not  the  negligence  of  the 
defendant,  but  the  proximate  cause  was  the 
negligent  act  of  the  plaintiff  In  allowing  his 
lot  to  remain  in  a  foul  condition,  and  if 
you  shall  find  from  all  the  facts  and  cir- 
cumstances and  by  the  greater  weight  of  the 
evidence  that  it  was  not  the  act  of  a  rea- 
sonably prudent  man  having  regard  to  the 
rights  of  others  to  permit  the  condition  in 
his  lot,  and  that  it  was  a  case  of  negligence 
on  his  part,  then  that  would  be  a  bar  to  re- 
covery, and  you  would  answer  the  first  is- 
sue, 'No.'  If,  however,  you  find  that  the  en- 
gine was  not  equipped  with  modem  proper 
spark  arrester,  and  that  it  was  not  properly 
managed  and  operated,  and  that  the  proxi- 
mate cause  of  the  injury  to  the  plaintiff's 
property  was  the  negligence  of  the  defend- 
ant to  provide  proper  appliances  and  equip- 
ment to  the  engine,  then  it  is  your  duty  ta 
answer  that  first  issue,  'Tes.'"  This  vras» 
in  effect.  Instructing  the  Jury  to  answer  the 
first  issue  "No"  if  the  spark  arrester  was 
in  good  condition  and  the  train  prudently  op- 
erated, or  if  the  foul  condition  of  the  lot 
of  the  plaintiff  was  the  proximate  cause  of 
his  loss,  and  that  the  issue  could  not  be  an- 
swered in  favor  of  the  plaintiff  unless  the 
Jury  found  that  the  engine  was  not  properly 
equipped  with  a  spark  arrester  and  was  not 
properly  managed  and  operated,  and  that 
this  was  the  proximate  cause,  which  was 
more  favorable  to  the  defendant  than  it  was 
entitled  to. 

[9]  7.  The  measure  of  damage  was  stated 
correctly  in  the  charge.  Williams  v.  L.  Co., 
154  N.  a  310,  70  S.  B.  631.  The  house  de- 
stroyed by  the  fire  was  a  part  of  the  land,  and 
the  injury  was  to  the  freehold.  The  inquiry, 
therefore,  for  the  Jury  was,  "How  much  has 
the  land  been  depreciated  In  value  by  the 
fire?"  which  is  but  another  way  of  ascer- 
taining the  difference  in  the  value  of  the 
land  before  and  after  the  fire.    It  was,  of 
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course,  competent  to  Introduce  evidence  as  to 
tlie  size  of  the  house,  the  quality  and  cost  of 
the  material  used  In-  its  construction,  the 
workmanship  and  other  relevant  facts,  as 
bearing  on  the  question  of  the  decrease  in 
value  of  the  land. 

[10]  a  As  the  liability  of  the  defendant 
was  made  to  depend  solely  upon  failure  to 
provide  a  proper  spark  arrester,  or  to  op- 
erate its  train  prudently,  if  these  facts  were 
found  to  exist,  the  prior  negligence  of  the 
plaintiff,  if  any,  would  not  have  prevented  a 
recovery,  and,  in  this  view,  the  ordinance  in- 
troduced by  the  defendant,  and  the  evidence 
of  the  tenant  of  the  plaintiff  that  he  had 
not  been  notified  to  remove  trash  from  the 
sidewalk,  would  be  irrelevant  and  harmless, 
but,  as  the  ordinance  was  admitted  requir- 
ing notice  to  be  given  under  certain  con- 
ditions, it  was  not  improper  to  permit  the 
plaintiff  to  prove  that  the  notice  had  not 
been  given. 

Upon  a  review  of  the  whole  record,  we 
find  no  error. 

No  error. 


FISHER  V.   CHAMPION  FIBRE  CO. 

(Supreme  Court  of  North  Carolina.    Dec  20, 

1911.) 

Appeal  from  Superior  Court,  Buncombe 
County;    Frank  Carter,  Judge. 

Action  by  A.  N.  Fislier  against  the  Cham- 
pion Fibre  Company.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

These  issues  were  submitted:  ''(I)  Was  the 
plaintiff  injured  by  the  negligence  of  the  de- 
fendant, as  alleged  in  the  complaint?  (2) 
Was  the  plaintiff  guil^  of  negligence  which 
contributed  to  his  said  injury?  (3)  Did  the 
plaintiff  assume  the  rislcs  of  being  injured  at 
the  time  mentioned,  as  alleged  in  the  answer? 
(4)  What  damages,  if  any,  has  the  plaintiff 
sustained?'*  The  jury  answered  the  nrst  is- 
sue "Yes,**  the  second  issue  "No,"  the  third 
Issue  "No,"  and  the  fourth  issue  "$1,160.^ 


r» 


Martin  &  Wright,  for  appellant  Craig,  Mar- 
tin &  Thomason,  for  appellee. 

PER  CURIAM.  We  have  examined  the  20 
assignments  of  error  set  out  in  the  record,  all 
of  which,  except  the  motion  to  nonsuit,  relate 
to  the  charge  of  the  court.  The  majority  of 
the  court  are  of  opinion  that  the  motion  to 
nonsuit  was  properly  overruled,  and  that  the 
charge  follows  the  well-settled  decisions  of 
this  court.    No  error. 


(91  S.  C.  6) 


STATE  V.  POWELL, 


(Supreme  Court  of  South  Carolina.    March  12, 

1912.) 

Criminal  Law  ({ 1179*)— Rsvisw— Findings 

— CONCLUSIVBNEaSS. 

A  finding  of  fact  by  a  magistrate  in  a  mis- 
demeanor prosecution,  affirmed  by  the  circuit 
judge,  cannot  be  reviewed  by  the  Supreme 
Court,  if  supported  by  any  evidence. 

[Ed.   Note.— For   other  cases,   see   Criminal 
I^w,  Cent.  Dig.  {  8001;   Dec.  Dig.  S  1179.*! 


Appeal  from  General  Sessions  Circuit 
Court  of  Clarendon  County;  J.  W.  De  Vore, 
Judge. 

S.  D.  Powell  was  convicted  before  a  magis- 
trate of  failing  to  perform  road  duty,  and 
he  appeals  from  a  Judgment  of  the  general 
sessions  circuit  court  affirming  the  convic- 
tion.   Affirmed  and  remanded. 

Charlton  Du  Rant,  for'  appellant  P.  H. 
Stoll,  SoL,  for  the  State. 

WATTS,  J.  This  case  was  heard  before 
Magistrate  Bradham  on  a  warrant  charging 
the  defendant  with  failure  to  perform  road 
duty»  under  section  460  of  Criminal  Code. 
The  defendant  was  found  guilty  and"  sen- 
tenced. An  appeal  was  taken  to  the  court  of 
general  sessions,  and  was  heard  by  his  hon- 
or. Judge  De  Vore.  The  Judgment  of  magis- 
trate's court  was  affirmed.  From  this  order 
an  appeal  was  taken  to  this  court 

All  of  the  exceptions  relate  to  the  testi- 
mony, and  are  to  the  effect  that  the  state 
failed  to  make  out  its  case,  and  that  there 
was  not  sufficient  testimony  on  which  to 
base  a  verdict  of  guilty.  This  court  has  re- 
peatedly held  that  a  finding  of  f^ct  by  the 
magistrate,  affirmed  by  the  circuit  Judge, 
cannot  be  reviewed  by  this  court.  If  there  is 
any  evidence  to  support  it  Seegers  Bros.  v. 
Seaboard  Air  Line  Ry.,  73  S.  C.  83,.  52  S.  E. 
797,  121  Am.  St  Rep.  921;  Lewis  v.  Railroad 
Co.,  78  &  C.  3Si,  58  S.  E.  989.  Ther^  is  such 
evidence  here. 

The  Judgment  of  the  circuit  court  is  af- 
firmed, and  case  remanded  for  the  purpose 
of  executing  sentence. 

GARY,  C.  J.,  and  WOODS,  HYDRICK, 
and  FRASER,  Jj^  concur  in  the  result 


(90  S.  C.  507) 

HUNTER  v..  SOUTHERN  RY.  CO. 

(Supreme  Court  of  South  Carolina.    March  6b 

1912.) 

1.  Cabbiebs  (I  262*)— Cabbizbs  of  Pabsbn- 

GEBS—DUTIES  OF  TICKET  AGENT. 

It  is  the  duty  of  a  carrier,  through  its 
ticlcet  af^ents,  to  give  its  passengers  such  La- 
formation  as  may  be  necessary  for  tliem  to 
travel  in  comfort  and  safety,  including  infor- 
mation whether  they  can  make  a  through  trip 
on  a  certain  train,  and  a  passenger  may  rely 
on  tlie  information  given  by  such  agents  acting 
within  the  scope,,  or  apparent  scope,  of  their 
authority. 

[Ed.  Note.—For  other  cases,  see   Carriers, 
Dec.  Dig.  i  262.*] 

2.  Cabbiebs  (§  277* )— Cabbiebs  of  Passen- 
GEBS— Action  fob  Bbeach  of  Contbact— 

SUFFICIENOT  OF  EVXPENCB— PUNITIVE  DAM- 
AGES. 

Evidence,  in  an  action  against  a  carrier 
for  alleged  breach  of  its  contract  of  transpor- 
tation, held  insufficient  to  show  willful  or  wan- 
ton acts  so  as  to  warrant  a  verdict  for  puni- 
tive damages. 

[Ed.   Note.—For  other  cases,   see  Carriers, 
Cent.  Dig.  f  1083;   Dec.  Dig.  S  277.*] 
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3.  Cabbierb  (I  276*)— Cabbiebs  of  Passen- 
gers—Action FOB  Bbeach  of  Contbacjt— 
Presumption  and  Burden  of  Proof. 

The  law  will  not  presume  willful  violations 
of  duty,  and  one  alleging  that  his  rights  have 
been  willfully  invaded  has  the  burden  of  prov- 
ing it,  and  to  sustain  such  a  charge  something 
more  is  required  than  mere  surmise  or  con- 
jecture. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1078;   Dec.  Dig.  §  276.»] 

4.  Damages  (§  62*)— Reduction  of  Damages 
—Breach  of  Contract. 

One  injured  by  the  breach  of  a  contract 
is  bound  to  reasonably  exert  himself  to  avoid 
and  lessen  the  damages  therefrom,  the  effort  to 
be  made  being  governed  by  the  rules  of  com- 
mon sense  and  including  a  reasonable  expen- 
diture of  money,  and  such  damages  as  may  be 
80  avoided  are  not  the  proximate  result  of  the 
other's  breach,  and  cannot  be  recovered;  but 
the  rule  does  not  apply  when  a  person  bound 
to  make  such  effort  shows  reasonable  grounds 
for  his  failure  ^o  do  so. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §  128;    Dec.  Dig.  §  62.*] 

6.  Cabbiebs  (8  277*)— Contbaot  of  Tbans- 

pOBTATioN— BREACH— Damages. 

A  passenger,  who  purchased  a  through 
ticket,  but  who,  through  inadvertence  of  the 
ticket  agent,  was  not  informed  as  to  a  neces- 
sary change,  or  that  the  train  for  a  part  of 
the  route  was  a  train  carrying  only  sleeping 
cars  for  which  there  would  be  an  extra  fare, 
but  whose  damages  and  inconveniences  in 
waiting  overnight  in  a  station  might  have 
been  averted  by  the  payment  of  $5  for  sleeping 
car  accommodation,  and  who  show^  no  reason 
why  he  did  not  do  so,  is  entitled  to  recover  no 
more  than  $5. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1082-1084;    Dec.  Dig.  §  277.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County ;  Ernest  Moore,  Special 
Judge. 

Action  by  John  P.  Hunter  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
unless  plaintiff  remit  all  of  the  verdict  above 
a  certain  amount 

B.  L.  Abney  and  McDonald  &  McDonald, 
for  appellant  J.  Harry  Foster,  for  respond- 
ent 

HYDRICK,  J.  The  plaintiff,  who  is  sher- 
iff of  Lancaster  county,  went  to  Chester,  Pa., 
to  get  a  prisoner  and  bring  him  to  this 
state.  He  carried  a  guard  with  him.  On 
arriving  at  Chester,  he  went  to  the  office  of 
the  Pennsylvania  Railroad  Company,  and 
told  the  ticket  agent  who  he  was,  where  he 
was  from,  and  what  his  business  was,  and 
that  he  wanted  to  go  back  on  the  first  train 
that  would  carry  him  through  to  Charlotte; 
that  he  felt  satisfied  that  (in  getting  back  to 
Lancaster)  he  would  have  to  change  at  Char- 
lotte, and  knew  he  would  have  to  change 
at  Rock  Hill;  but  that  he  wanted  tickets 
through  to  Lancaster,  if  possible;  that  he 
did  not  want  to  lay  over  anywhere;  that  If 
he  had  to  lay  over,  he  would  rather  stay  in 
Chester,  until  he  could  get  a  through  train. 
The  agent  looked  over  his  time-tables,  and 


told  plaintiff  he  could  sell  him  tickets  to 
Lancaster,  and  that  he  could  take  a  train  at 
0.03  that  afternoon,  and  go  right  through. 
Plaintiff  bought  the  tickets,  and  the  agent 
said  to  him:  "Be  on  time.  The  train  flies. 
Come  here  and  I  will  tell  you  how  to  go  out 
to  the  train."  And  he  did  so.  By  mistake, 
plaintiff  took  a  train  that  stopped  at  Wil- 
mington, DeL  The  train  which  he  should 
have  taken  was  following,  and  he  got  on  it 
at  Wilmington  and  was  carried  to  Washing- 
ton without  further  trouble.  He  arrived  at 
Washington  at  9:25  p.  m.,  and  was  informed 
that  that  train  did  not  go  further  south,  and 
that  he  would  have  to  change  and  take  a 
train  on  the  Southern  Railway  for  Charlotte. 
The  Southern  train  was  then  standing  in  tlie 
station,  and  was  due  to  leave  for  Charlotte 
at  10:45  p.  m. ;  but  this  train  was  composed 
entirely  of  Pullman  cars.  Plaintiff  went  in- 
to the  station  for  some  purpose,  and,  on  at- 
tempting to  pass  through  the  gates  to  go  to 
the  train,  the  gatekeeper,  on  examining  his 
tickets,  informed  him  that  he  would  have  to 
get  Pullman  reservations.  Plaintiff  inform- 
ed him  that  the  agent  at  Chester  had  told 
him  that  his  tickets  would  carry  him  straight 
through,  and  that  he  was  entitled  to  be  car- 
ried on  that  train.  The  gatekeeper,  however, 
refused  him  admittance,  without  Pullman 
tickets,  telling  him  that  he  could  get  tickets 
for  two  berths  at  a  cost  of  $5,  which  would 
entitle  the  whole  party,  consisting  of  plain- 
tiff, his  assistant,  and  prisoner,  to  be  carried 
on  the  Pullman  train.  Plaintiff  refused  to 
pay  the  extra  charge,  and  returned  to  the 
waiting  room,  where  he  sat  up  all  night 
and  until  9  o'clock  the  next  morning,  when 
he  took  the  next  train  *f or  Charlotte.  Plain- 
tiff actually  lost  no  time  in  his  arrival  at 
Lancaster  on  account  of  the  delay  in  Wash- 
ington. In  other  words,  he  arrived  at  Lan- 
caster on  the  same  train  he  would  have  got- 
ten there  on,  if  he  had  been  allowed  to  get 
aboard  the  Pullman  train  in  Washington. 
Therefore  the  damage  and  inconvenience  of 
which  he  complains  consisted  in  his  having 
to  sit  up  all  night  in  the  waiting  room  at 
Washington.  He  brpught  this  action  to  re- 
cover damages — ^actual  and  punitive — ^fbr  the 
alleged  negligent  and  willful  conduct  of  de- 
fendant through  its  agents  and  servants,  in 
failing  to  give  him  correct  information  as  to 
his  journey  and  in  refusing  to  allow  him  to 
enter  the  Pullman  train  and  be  carried  there- 
on, without  the  payment  of  extra  fare.  Un- 
der the  rulings  and  charge,  plaintiff  recover- 
ed judgment  for  $500,  actual  and  punitive 
damages. 

[1]  The  exceptions  questioning  the  rulings 
of  the  court  below  in  admitting  evidence  of 
the  conduct  and  statements  of  the  agent  at 
Chester,  Pa.,  who  sold  plaintiff  the  tickets, 
cannot  be  sustained.  It  was  admitted  by  de- 
fendant that  the  agent  at  Chester  was  its 
agent  for  the  purpose  of  selling  the  tickets; 
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but  It  denied  that  he  had  any  authority  to 
do  more,  and  contended  that  any  statements 
or  declarations  made  by  him  to  plaintiff  as 
to  his  making  a  through  trip  were  Incompe- 
tent, because  he  had  no  authority  to  make 
them. 

It  Is  the  duty  of  a  carrier,  through  those 
whom  It  has  authorized  to  sell  tickets  over 
its  lines,  to  give  its  passengers  such  Instruc- 
tions and  Information  as  may  be  necessary 
for  them  to  pursue  their  Journey  in  comfort 
and  safety  and  with,  dispatch,  and  the  pas- 
senger has  the  right  to  rely  upon  the  in- 
structions and  Information  given  by  such 
agents,  acting  within  the  scope  or  apparent 
Bcojie  of  their  authority.  Smith  v.  Railway, 
88  S.  C.  421.  70  S.  E.  1057,  34  K  R.  A.  (N. 
S.)  708;  Gillman  v.  Railroad,  53  S.  C.  210, 
81  S.  E.  224. 

[2]  The  exceptions  which  impute  error  in 
submitting  the  issue  of  punitive  damages  to 
the  Jury  must  be  sustained.  We  have  exam- 
ined the  record  with  care,  and  we  find  no 
testimony  which  warrants  a  verdict  for  pu- 
nitive damagea  No  reasonable  inference  can 
be  drawn  from  the  testimony  that  the  agent 
at  Chester  acted  recklessly,  willfully,  or 
wantonly.  On  the  contrary,  he  was  courte- 
ous and  polite  to  plaintiff,  and  volunteered  to 
give  him  information  and  to  show  him  how 
to  get  out  to  his  train.  From  what  took 
place  between  them,  as  detailed  by  plain- 
tiff, it  might  be  inferred  that  the  agent  in- 
advertently failed  to  find  out  that  plaintiff 
would  have  to  change  cars  at  Washington, 
and  also  that  he  inadvertently  neglected  to 
Inform  plaintiff  that  the  train  from  Wash- 
ington to  Charlotte  was  composed  entirely 
of  Pullman  cars,  and  that  he  would  have  to 
pay  extra  fare  thereon  for  Pullman  accom- 
modations. But  the  failure  to  give  this  In- 
formation warrants  no  more  than  an  infer- 
ence of  negligence;  and,  even  as  to  that, 
there  is  room  for  serious  difference  of  opin- 
ion, because  plaintiff  himself  said  that  noth- 
ing was  said  about  Pullman  cars  or  Pull- 
man reservations.  The  agent  might  very 
naturally  have  supposed  that  plaintiff  knew, 
as  every  one  who  has  had  any  experience  In 
travel  does,  and  as  plaintiff  admitted  he  did 
know,  that  the  accommodations  and  conven- 
iences of  Pullman  cars  cannot  be  had  with- 
out the  payment  of  extra  fare.  Nothing  was 
more  natural  than  for  him  to  have  supposed 
that  plaintiff,  occupying  the  position  which 
he  did,  not  only  knew  this,  but  that  he  would 
also  want  such  accommodations  on  such  a 
long  journey— especially  as  he  had  express- 
ed the  desire  to  go  straight  through.  So  that 
it  is  not  surprising  that  the  agent  did  not 
mention  to  plaintiff  the  fact  that  the  train 
from  Washington  to  Charlotte  was  made  up 
entirely  of  Pullman  cars.  In  fact,  the  agent 
testified  that,  if  plaintiff  had  asked  him,  he 
would  have  told  him  that  the  train  from 
Washington  to  Charlotte  was  a  solid  Pull- 
man train,  and  that-  he  would  have  to  pay 
extra  or  Pullman  fare  thereon;  but  that  he 


took  it  for  granted  that,  traveling  at  night, 
plaintiff  wanted  to  use  the  Pullman  cars. 
The  tickets  were — what  the  agent  represent- 
ed them  to  be — good  for  through  railroad 
fare  from  Chester  to  Lancaster,  and  they 
were  good  for  his  railroad  fare  on  the  Pull- 
man train  which  plaintiff  wanted  to  take. 
There  was  nothing  in  the  conduct  of  the 
gatekeeper  at  Washington  which  indicates 
indifference  to  plaintiff's  rights.  On  the  con- 
trary, the  gatekeeper,  in  order  to  save  him 
the  trouble  and  inconvenience  of  having  to 
wait  for  another  train,  suggested  the  very 
course  which  reasonable  prudence  would 
have  dictated  to  ayoid  the  same,  to  wit,  to 
pay  the  extra  fare  and  proceed  on  his  Jour- 
ney. In  refusing  plaintiff  admittance  to  the 
train,  he  did  no  more  than  his  duty  In  car- 
rying out  a  reasonable  rule  of  the  company. 

[3]  This  court  has  frequently  said  that  the 
law  will  not  presume  willful  violations  of 
duty.  The  rule  of  conduct  between  men,  in 
their  dealings,  is  that  of  courtesy  and  due 
consideration  for  the  rights  of  each  other. 
Therefore,  when  one  alleges  that  his  rights 
have  been  willfully  invaded,  the  burden  is 
upon  him  to  prove  It.  To  sustain  such  a 
charge,  reason  and  justice  demand  some- 
thing more  than  mere  surmise,  conjecture,  or 
caprice.  Taylor  v.  Railroad  Co.,  78  S.  O. 
552,  59  S.  B.  641 ;  Crosby  v.  Railroad  Co.,  81 
S.  C.  24,  61  S.  B.  1064;  Baker  v.  Tel.  Co., 
84  S.  C.  477,  66  S.  B.  182,  137  Am.  St.  Rep. 
848. 

[4]  We  next  consider  what  damages  the 
plaintiff  is  entitled  to  recover.  The  rule  is 
well  settled,  and  It  is  supported  by  reason 
and  the  great  weight  of  authority,  that  the 
duty  rests  upon  one  who  is  injured  by  the 
breach  of  a  contract  or  the  mere  negligence 
of  another  to  reasonably  exert  himself  to 
avoid  and  to  lessen  the  damages  resulting 
therefrom;  and  such  damages  as  may  be 
avoided  by  the  exercise  of  reasonable  efforts, 
care,  and  prudence  on  his  part  cannot  be 
said  to  be  the  proximate  result  of  the  other's 
delict  Therefore  there  can  be  no  recovery 
for  damages  which  n^ght  have  been  so  avoid- 
ed. The  efforts  required  of  the  Injured  par- 
ty must  be  determined  by  the  rules  of  com- 
mon sense  and  fair  dealing,  and  they  in- 
clude a  reasonable  expenditure  of  money. 
Of  course.  If  the  person  whose  duty  It  is  to 
make  such  effort  shows  reasonable  grounds 
for  his  failure  to  do  so,  the  rule  must  not 
apply.  8  A.  &  B.  Bnc.  L.  (2d  Ed.)  605;  Wil- 
lis V.  Tel.  Co.,  69  S.  C.  539,  48  S.  B.  538,  104 
Am.  St  Rep.  828,  2  Ann.  Cas.  52;  Carter  v. 
Railway,  75  S.  C.  355,  55  S.  B.  771 ;  Camp- 
bell v.  Railway,  83  S.  C.  451,  65  S.  B.  628, 
23  Lu  R.  A.  (N.  S.)  1056,  137  Am.  St  Rep. 
824,  and  cases  cited. 

[5]  It  appears  from  the  undisputed  evi- 
dence that  plaintiff  could  have  averted  all 
the  damages  and  inconvenience  which  he  al- 
leges that  he  sustained  by  the  payment  of 
$5  for  the  Pullman  accommodations,  and 
the  fact  that  he  could  do  so  was  called  to 
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Mb  attention  by  the  gatekeeper  at  Washing- 
ton.  He  presents  no  reason  whatever  why 
he  did  not  do  so,  except  that  he  preferred  to 
stand  upon  his  rights  under  the  law.  There* 
fore  tile  plaintiff  was  entitled  to  recover  no 
more  than  the  sum  of  $5. 

The  Judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  reversed, 
unless  the  plaintiff  remit  all  of  the  verdict  in 
excess  of  $5  within  20  days  after  notice  of 
the  filing  of  the  remittitur  herein  in  the 
circuit  court 

GARY,  a  J.,  and  WOODS»  J.,  concur. 


(90  9.  C  475) 

HARDAWAY  v,  SOUTHERN  BY.  CO. 

(Supreme  Court  of  South  Carolina.    March  2, 

1912.) 

1.  Cabbiebs    (§  35*)— Intsbstatk  RsouiiA- 
tions—Fbeioht— Rates. 

Where  a  railroad  company  files  and  pub- 
lishes a  schedule  of  rates  pursuant  to  the  in- 
terstate commerce  act,  it  is  bound  under  pen-^ 
alty  to  collect  as  freight  the  rate  applicable 
according  to  the  classincation  of  that  act  with- 
out regard  to  any  agreement  between  the 
shipper  and  carrier. 

[Ed.  Note.— For  other  cases,   see  Carriers, 
Cent  Dig.  i  94;   Dec  Dig.  §  35.*] 

2.  Cabbiebs  (i  200*)— Fbeioht-Ovebohabge 
— Rbcovebt. 

A  shipper  could  recover  a  freight  charge 
which  was  in  excess  of  the  rate  fixed  by  the 
schedule  filed  and  of  the  rate  agreed  upon  in 
the  bill  of  lading. 

[Ed.   Notei^-For  other   cases,   see  Carriers, 
Cent.  Dig.  §§  901-905;   Dec.  Dig.  §  200.*] 

8.  Cabbiebs    (§    193*)  —  Fbbioht  —  Rates  — 
Aobeement  with  Initial  Cabbieb— Effect 

ON    CONNECTINO   CABBIEB. 

Unless  a  connecting  carrier  gave  the  ini- 
tial carrier  authority  to  fix  the  rate  at  which 
it  would  carry,  it  would  not  be  bound  by  a 
rate  quoted  to  a  shipper  by  the  initial  carrier. 

[Ed.   Note.— For  other  cases,  see   Carriers, 
Cent.  Dig.  i  868;    Dec.  Dig.  §  193.*] 

4.  COUBTB     (I    489*)— BXOLUSIVB    AND    CON- 

oubbent  JuBisnicTioN— Actions  fob  Oveb- 

OHABGS  BT   CaBBIEB. 

The  complaint,  iu  an  action  against  a  con- 
necting carrier,  alleged  that  plaintiff  delivered 
lumber  to  the  initial  carrier,  which  was  ac- 
cepted by  it  as  lumber,  subject  to  tariff  rates 
applicable  to  lumber,  and  that  it  issued  a 
through  bUl  of  lading  and  agreed  therein  to 
transport  the  freight  as  lumber;  that  the  rate 
and  classification  were  expressly  agreed  upon 
before  issuance  of  the  bill  of  lading  and  de- 
livery; that  the  regular  rate  on  lumber  was 
a  certain  sum,  but  that  defendant  refused  to 
deliver  the  freight  unless  plaintiff  paid  a  cer- 
tain sum  in  excess  of  the  rate  and  classifica- 
tion expressed  in  the  bill  of  lading,  and  com- 
pelled plaintiff  to  pay  such  sum  before  deliv- 
ering, though  the  classification  and  rate  fixed 
were  in  conformity  with  the  classification  and 
rates  filed  with  the  Interstate  Commerce  Com- 
mission. Held^  that  the  action  was  at  common 
law  to  recover  an  overcharge,  and  not  under 
tiie  interstate  commerce  act,  so  that,  under 
Interstate  Commerce  Act  Feb.  4,  1887,  c. 
104,  §  22,  24  Stat.  387  (U.  S.  Comp.  St.  1901, 
p.  3170),  providing  that  the  act  shall  not 
abridge  or  alter  the  remedies  now  existing  at 
common  law,  or  by  statute,  but  shall  be   in 


addition   thereto,  the'  federal  courts  did  not 
have  exclusive  jurisdiction  of  the  action. 

[Ed.    Note. — For    other    cases,    see    Courts, 
Cent.  Dig.  §  1324;   Dec  Dig.  §  489.*] 


5.  Courts    (§   489*)  —  State   and    Fbderai* 

COUBTS  —  JUBISDICTION  —  INTEBSTATB    COIC- 
ICEBCE. 

The  federal  courts  and  Interstate  Com- 
merce Commission  have  exclusive  jurisdictioD 
of  actions  based  upon  the  interstate  commerce 
act. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Dec.  Dig.  §  489.*] 

6.  EviDENOE     (I    83*)— PBBsniimoNB— Feb- 

rOBMANCE   OE  OrilCIAI.  DUTT. 

The  Interstate  Commerce  Commission 
will  be  presumed  to  have  directed  the  time, 
place,  and  manner  of  publication  of  rates  as 
required  by  law;  the  burden  being  upon  a 
carrier  to  show  the  contrary  in  an  action  in- 
volving an  interstate  shipment. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  105;  Dec  Dig.  |  83.*] 

7.  Appeal  and  Erbob  (I  1051*)— Habmlbbs 
Ebrobt-Admission  of  Evidence. 

In  an  action  against  the  terminal  carrier 
to  recover  overcharges  paid  to  obtain  the 
goods,  any  error  in  admitting  in  evidence  let- 
ters written  to  the  shipper  by  the  initial  car- 
rier quoting  rates,  and  also  a  letter  written 
after  the  controversy  between  plaintiff  and 
defendant  concerning  the  alleged  overcharge, 
was  harmless,  where  the  same  facts  were  con* 
clu8ive\v  shown  by  the  schedule  of  rates,  bill 
of  lading,  etc.,  especially  where  the  court 
charged  that  the  parties  could  not  by  agree- 
ment depart  from  the  schedule  of  rates  filed 
with  the  Interstate  Commerce  Commission, 
and  that,  if  plaintiff  by  fraud  or  mistake  ship- 
ped a  contractor's  outfit  as  lumber,  defendant 
properly  collected  the  rate  on  the  contractor's 
outnt. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4161-4170;  Dec  Dig.  | 
1051.*] 

8.  Cabbiebs  (|  202*) —Fbeioht—Reco vest 
07  Ovebohabge— Admission  of  Evidence. 

Where,  in  an  action  to  recover  the  differ- 
ence between  the  rate  charged  on  a  contrac- 
tor's outfit  and  ordinary  lumber,  on  the  ground 
that  the  freight  was  really  of  the  latter  class, 
defendant's  witnesses  testified  that'  the  ship- 
ment should  have  been  classified  as  a  con* 
tractor's  outfit,  evidence  was  properly  admit- 
ted that  defendant  had  for  a  number  of  years 
carried  similar  timbers  as  lumber,  especially 
where  the  jury  were  instructed  that  no  agree- 
ment between  the  parties  could  maJke  the  shiQ« 
ment  other  than  what  it  was. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  I  912 ;  Dec.  Dig.  {  202.*] 

9.  Cabbiebs    (i    189*)  — Fbcioht— Rates  ^ 
"Stbuotube.**^ 

Raw  material  used  to  construct  a  machine 
or  other  structure,  if  resolved  into  its  original 
elements  as  lumber,  etc,  could  be  shipped  as 
such;  but  the  macliine  or  structure  would  be 
classified  as  a  "structure." 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Dec.  Dig.  S  189.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  7,  pp.  6700-6702;    voL  8,  p.  7806.] 

10.  PaTIOCNT     (f     82*)  —  REOOVEBT  —  VOLTJN- 

TABT  Payment. 

An  action  will  not  lie  to  recover  money 
voluntarily  paid  with  full  knowledge  of  all  the 
facts. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  §1  254-266;    Dec.  Dig.  %  92*] 
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11.  Gabriebs    (§   202*)--AoTiON   roB   Ovbb^ 

CHARGE— YaBIANCS. 

Where,  in  an  action  against  a  carrier  to 
recover  an  overcharge,  made  by  placing  the 
freight  in  a  higher  cla88i6cation  than  it  prop- 
erly took,  the  complaint  alleged  that  defendant 
coerced  payment  of  the  higher  rate  by  refus- 
teg  to  deliver  the  goods  until  it  was  paid, 
plaintiff  cannot  recover  npon  shoviring  that  the 
payment  waa  made  after  delivery  of  the 
freight,  but  under  a  mistake  as  to  the  rate, 
or  tnat  the  proper  rate  was  intentionally  con- 
cealed from  nim. 

[Ed.  Note.— 'For  other  cases,  see  Carriers, 
Cent.  Dig.  §  910;  Dec  Dig.  §  202.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County;    Robt  Aldrlch,  Judge. 

•*To  be  officially  reported.** 

Action  by  B.  H.  Hardaway  against  the 
Southern  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

The  complaint  alleged  that  plaintiff  d^iv- 
ered  a  lot  of  lumber  to  an  initial  carrier, 
which  was  accepted  by  It  as  lumber  subject 
to  the  tariff  rates  applicable  to  lumber; 
that  it  issued  a  through  bill  of  lading  con- 
signed to  plaintiff,  and  thereby  undertook  to 
transport  the  freight  as  lumber;  that,  be- 
fore the  issuance  of  the  bill  of  lading,  the 
rate  and  classification  of  the  freight  were 
expressly  agreed  upon  between  the  shipper, 
consignee,  and  carrier;  that  the  regular  rate 
for  which  plaintiff  was  liable  was  a  certain 
som;  but  that  defendant  compelled  plaintiff 
to  pay  a  greater  sum  before  It  would  deliver 
the  consignment  to  plaintiff,  notwithstanding 
that  the  classification  and  rate  were  in  con- 
formity with  the  classification  and  rates  filed 
by  the  Interstate  Commerce  Commission  with 
the  Railroad  Gonunission  of  the  state. 

Sanders  &  De  Pass,  for  appellant  Butler 
ft  Hall,  for  respondent 

HYDRICK,  J.  The  facts  out  of  which  this 
action  arose,  briefly  stated,  are  as  follows: 
On  December  5,  1906,  plaintiff  delivered  to 
the  Chattahoochee  Valley  Railway  Company, 
at  Langdale,  Ala.,  two  car  loads  of  extra 
large  and  long  timbers  for  transportation  to 
Kings  Creek,  S.  O.  The  shipment  passed 
over  the  line  of  an  intermediate  carrier,  and 
was  deUvered  to  defendant  at  Atlanta,  Oa., 
and  was  carried  by  defendant  to  destination. 
The  Initial  carrier  issued  a  through  bill  of 
lading,  in  which  the  shipment  was  classed  as 
lumber,  and,  according  to  plaintlfiTs  testimo- 
ny, the  general  manager  of  that  road  quoted 
plaintiff  the  rate  on  lumber  from  Langdale  to 
Kings  Creek  before  the  shipment  was  deliv- 
ered to  it  For  the  service,  defendant  de- 
manded at  destination,  and  plaintiff  paid, 
the  rate  on  a  contractor's  outfit,  which 
amounted  to  $143.02  more  than  the  rate  on 
lumber,  and  this  action  was  brought  to  re- 
cover that  amount  The  defendant  demurred 
to  the  jurisdiction  of  the  court  on  the 
ground   that   the   interstate   commerce   act' 


vests  in  the  Interstate  Commerce  CommiiBsion 
and  the  federal  courts  exclusive  jurisdiction 
of  actions  to  recover  overcharges  on  inter- 
state shipments.  The  court  overruled  the  de- 
murrer. The  exceptions  assigning  error  In 
doing  so  will  be  disposed  of  first 

There  was  no  contention  as  to  the  reason- 
ableness of  the  rate  either  on  lumber  or  on 
a  contractor's  outfit  Nor  did  the  plaintiff 
contend  that-  defendant  was  bound  by  the 
classification  of  the  shipmei^t  made  in  the 
bill  of  lading.  But  his  contention  was  that 
he  was  made  to  pay  the  rate  on  a  contrac- 
tor's outfit,  when  the  shipment  actually  con- 
sisted of  lumber.  The  timbers  had  been 
parts  of  a  derrick  which  plaintiff  had  used 
in  his  business,  and  holes  had  been  bored  in 
them  for  the  Insertion  of  iron  pins  and  bolts 
in  the  construction  of  the  derrick,  and  the 
ends  of  some  of  them  had  been  rounded  and 
banded  with  iron.  But  according  to  plain- 
tiff's testimony,  he  had  been  shipping  such 
timbers  for  years  as  lumber,  by  a^^reement 
with  the  railroad  companies — ^the  defendant 
among  them — ^the  only  condition  being  that 
all  irons  should  be  removed  from  them,  which 
his  testimony  tended  to  show  had  been  done 
in  this  instance,  though  it  was  contradicted 
by  some  of  defendant's  witnesses.  Plaintiffs 
testimony  also  tended  to  show  that  when 
the  irons  were  removed  fcom  the  timbers, 
they  were  worth  no  more  than  so  much  new 
timber  or  raw  mateiflal;  that  whenever  tiiey 
were  used  again,  they  were  reworked,  and 
the  old  holes  were  not  utilized;  and  that  he 
would  not  have  shipped  them  at  the  rate  on 
a  contractor's  outfit  because  it  would  have 
been  cheaper  for  him  to  buy  new  timbers. 

[1]  There  can  be  no  doubt  that  if  the 
shipment  was  properly  classed  as  a  contrac- 
tor's outfit,  defendant  was  not  only  entitled  to 
charge  and  collect  the  established  rate  on 
that  class  of  freight,  If  it  had  proved  the 
filing  and  publication,  of  the  schedule  of  rates 
in  compliance  with  the  interstate  commerce 
act  hut  it  was  bound,  under  heavy  penalty* 
to  do  80,  and  that  without  regard  to  any 
agreement  between  the  shipper  and  the  car* 
rier  as  to  the  rate  or  classification  whether 
stipulated  in  the  bill  of  lading  or  not  Gulf; 
etc,  R.  Co.  V.  Hefiey,  158  U.  S.  98,  16  Sup. 
Ct  802,  80  li.  Ed:  910;  Texas,  etc.,  R.  Co. 
V.  Mugg,  202  U.  S.  242,  26  Sup.  Ct  628,  60 
L.  Ed.  1011. 

[2]  On  the  contrary,  if  it  was  lumber,  the 
defendant  had  no  right  to  demand  more 
than  the  schedule  rate  on  lumber,  and  any- 
thing which  plaintiff  was  required  to  pay 
in  excess  of  that  rate  was  an  illegal  and 
unwarranted  exaction,  which  plaintiff  had 
the  right  to  recover,  because  such  exaction 
was  not  only  in  violation  of  the  law,  but 
also  of  the  contract  alleged  to  have  been 
made  with  plaintiff. 

[3]  There,  was  testimony  tending  to  show 
that   the  rate   quoted  plaintiff   on  lumber 
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was  the  rate  agreed  upon  between  defendant 
and  Its  connecting  carriers  in  a  Joint  sched- 
ule of  rates  filed  with  the  Interstate  Com- 
merce Commission,  and  therefore  that  the 
Initial  carrier  had  autl^ority  under  the  com- 
mon law  to  bind  defendant  in  quoting  the 
rate.  Without  proof  of  some  authority  given 
the  initial  carrier,  the  defendant  would  not 
have  been  bound  even  under  the  common 
law  by  the  rate  quoted  the  plaintiff  by  the 
Initial  carrier.  Smith  v.  Southern  Ry,  Co., 
89  S.  C.  415,  71  S.  B.  989.  But  there  was 
no  contention  as  to  the  correctness  of  the 
rate  quoted  on  lumber  or  the  rate  collected 
on  a  contractor's  outfit  The  issue  was:  To 
which  class  did  the  shipment  belong? 

^[4]  Upon  these  facts  and  circumstances  al- 
leged in  the  complaint,  and  established  prima 
facie,  at  least,  by  the  testimony,  it  cannot  be 
denied  that  plaintiff  had  a  cause  of  action 
against  defendant  at  common  law;  and  the 
action  is,  in  fact,  brought  under  the  common 
law,  and  not  under  the  interstate  commerce 
act,  either  for  damages  for  violation  of  that 
act,  or  upon  any  right  or  cause  of  action 
created  thereby.  Therefore,  by  the  express 
terms  of  that  act,  the  jurisdiction  therein 
conferred  upon  the  commission  and  the  fed- 
eral courts  is  cumulative  and  not  exclusive, 
for  in  section  22  we  read:  "Nothing  in  this 
act  contained  shall  in  any  way  abridge  or 
alter  the  remedies  now  existing  at  common 
law  or  by  statute,  but  the  provisions  of  this 
act  are  in  addition  to  such  remedies.*'  In 
M.,  K.  &  T.  Ry.  Co.  V.  New  Era  Milling  Co., 
79  Kan.  435, 100  Pac.  273,  the  Supreme  Court 
of  Kansas  held  that  the  state  court  had  ju- 
risdiction of  an  action  to  recover  excessive 
charges  on  an  interstate  shipment  when  the 
plaintiff  did  not  rely  upon  the  interstate  com- 
merce act,  but  based  his  claims  upon  the 
principles  of  the  common  law.  The  same 
principle  is  held  in  Gulf,  etc.,  R.  Co.  v.  Moore, 
08  Tex.  302,  83  S.  W.  362,  4  Ann.  Cas.  770. 
In  Judson  on  Interstate  Commerce,  $  44,  the 
author  says:  '*In  suits  brought  for  the  en- 
forcement of  rights  in  interstate  commerce, 
and  not  for  the  specific  enforcement  of  the 
provisions  of  the  interstate  commerce  act,  or 
the  anti-trust  act,  the  state  courts  have  con- 
current jurisdiction  with  the  federal  courts. 
•  ♦  ♦  The  fact  that  interstate  commerce 
is  beyond  state  legislative  control  does  not 
ipso  facto  prevent  the  courts  of  the  state 
from  exercising  jurisdiction  over  cases  grow- 
ing out  of  that  commerce."  Again,  at  section 
248,  he  says:  ''The  exclusiveness  of  the  ju- 
risdiction over  suits  brought  under  these 
remedial  sections  of  the  act  to  enforce  its 
provisions  must  be  distinguished  from  the 
concurrent  jurisdiction  of  the  state  court 
over  the  questions  in  interstate  commerce 
not  arising  or  based  upon  the  act." 

The  allegation  in  the  complaint  in  this  ac- 
tion that  the  classification  and  rate  agreed 
upon  and  stipulated  in  the  bill  of  lading  were 
in  conformity  with  the  classification  and  rate 
filed  with  the  Interstate  Commerce  Commis- 


sion was  not  made  to  bring  the  action  under 
the  interstate  commerce  act,  but  to  lay  the 
foundation  to  recover  the  penalty  provided 
by  the  statute  of  this  state  against  carriers 
for  failing  to  settle  their  freight  charges 
according  to  the  rate  stipulated  in  the  bill  of 
lading,  provided  the  rate  therein  stipulated  is 
in  conformity  with  the  classification  and  rate 
filed  with  the  Interstate  Commerce  Commis- 
sion (24  Stat.  81);  and  therein  lies  the  differ- 
ence between  our  statute  and  the  statute  of 
Texas,  which  was  held  in  the  Hefley  Case, 
supra,  to  be  in  conflict  with  the  state  com- 
merce act,  because  it  undertook  to  compel 
the  carrier  to  settle  according  to  the  rate 
stipulated  in  the  bill  of  lading,  regardless 
of  whether  it  was  the  rate  filed  with  the 
commission  or  not 

In  Texas  &  Pac.  Ry.  Co.  v.  Abilene  Cotton 
Oil  Co.,  204  U.  S.  426,  27  Sup.  Ct.  350,  51 
L.  Ed.  553,  9  Ann.  Cas.  1075,  the  oil  com- 
pany sued  the  railroad  company  in  the  state 
court  to  recover  an  amount  alleged  to  have 
been  charged  and  collected  on  interstate  ship- 
ments in  excess  of  a  reasonable  rate.  The 
rate  collected  by  the  carrier  was  that  stated 
in  the  schedule  of  rates  filed  with  the  Inter- 
state Commerce  Commission  and  published 
according  to  the  requirements  of  the  inter- 
state commerce  act  The  question  was 
whether  the  state  had  jurisdiction  to  grant 
relief  upon  the  finding  that  the  rate  charg- 
ed was  unreasonable.  The  Supreme  Court 
of  the  United  States  held  that  it  did  not, 
and  rested  its  conclusion  upon  the  ground 
that,  if  jurisdiction  were  conceded  to  the 
state  courts  in  such  cases,  it  might  prove 
destructive  of  the  act,  the  main  object  of 
which  was  to  establish  just  and  reasonable 
rates  and  to  prevent  unjust  preferences  and 
discriminations,  because,  said  the  court,  the 
diversity  of  decision  in  the  courts  as  to 
what  rates  are  reasonable  might  result  in 
establishing  the  very  preferences  and  dis- 
criminations which  the  act  was  designed  to 
prevent  Therefore  the  only  reasonable  and 
logical  conclusion  was,  as  is  clearly  and  co- 
gently pointed  out  in  the  opinion,  that  the 
courts  had  no  jurisdiction  to  determine  the 
reasonableness  of  a  rate,  in  anticipation  of 
the  action  of  the  commission.  We  see  noth- 
ing in  the  Abilene  Case  which  is  inconsistent 
with  the  jurisdiction  of  the  state  court  in 
this  case,  for  clearly  there  is  not  in  thia 
case  any  question  as  to  the  reasonableness  of 
any  rate.  On  the  contrary,  we  find  in  that 
case  a  clear  intimation  in  support  of  the 
jurisdiction  of  the  state  court  in  a  case  like 
this.  In  discussing  the  provisions  of  section 
22  of  the  interstate  commerce  act,  herein- 
before quoted,  after  having  pointed  out  that 
the  concessions  of  jurisdiction  in  the  courts 
to  determine  the  reasonableness  of  a  rate 
would  be  destructive  of  the  act,  the  court 
said:  "This  clause  (L  e.,  section  22),  how* 
ever,  cannot  in  reason  be  construed  as  con- 
tinuing in  shippers  a  common-law  right,  the 
continued  existence  of  which  would  be  ab- 
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solutely  Inoonsistent  with  tlie  proTlsions  of 
the  act  In  other  words,  the  act  cannot  be 
held  to  destroy  itself.  The  clause  Is  concern- 
ed alone  with  rights  recognized  In  or  duties 
imposed  by  the  act,  and  the  manifest  pur- 
pose of  the  provision  in  question  was  to 
make  plain  the  intention  that  any  specific 
remedy  given  by  the  act  should  be  regarded 
as  cumulative,  when  other  appropriate  com- 
mon-law or  statutory  remedies  existed  for 
the  redress  of  the  particular  grievance  or 
wrong  dealt  with  In  the  act.  Having  con- 
cluded that  the  commission  alone  had  power 
originally  to  entertain  proceedings  to  alter 
an  established  rate,  the  court  said:  "It  is 
unnecessary  for  us  to  consider  whether  the 
court  below  would  have  had  Jurisdiction  to 
afford  relief,  if  the  right  asserted  had  not 
been  repugnant  to  the  provisions  of  the  act 
to  regulate  commerce.'*  So  the  question  in- 
volved in  .this  case  was  neither  involved  nor 
decided  in  that  case. 

In  the  Hefley  Case  the  facts  were  these: 
The  rate  fixed  by  the  carrier  in  the  bill  of 
lading  for  an  interstate  shipment  was  less 
than  the  rate  established,  filed  with  the  In- 
terstate Commission,  and  published,  as  re* 
quired  by  the  act  of  Congress.  The  carrier 
demanded  and  collected  the  established  rate. 
The  shipper  sued  In  the  state  court  and  re- 
covered Judgment  against  the  carrier  for  a 
penalty  provided  by  the  statute  of  the  state 
of  Texas  against  the  carrier  for  charging 
more  than  the  rate  fixed  in  the  bill  of  lad- 
ing. The  Supreme  Court  of  the  United 
States  reversed  the  Judgment  of  the  state 
court,  holding  that  the  state  statute  was  in 
conflict  with  the  interstate  commerce  law, 
which  penalized  the  carrier  If  it  failed  to 
collect  the  schedule  rate,  and,  as  the  two 
statutes  were  in  conflict,  the  state  law  must 
yield.  In  the  Mugg  Case,  the  carrier  quoted 
the  shipper,  at  the  point  of  shipment,  a  rate 
on  an  interstate  shipment,  which  was  less 
than  the  schedule  rate.  At  destination,  the 
carrier  exacted  the  schedule  rate.  The  ship- 
per sued  in  the  state  court  and  recovered 
Judgment  against  the  carrier  for  the  excess 
of  the  schedule  rate  over  the  rate  quoted. 
Following  the  Hefley  Case,  the  Supreme 
Court  of  the  United  States  reversed  the  Judg- 
ment of  the  state  court,  holding  that  the 
carrier  was  bound,  under  the  Interstate  law, 
to  collect  the  schedule  rate,  which  was  bind- 
ing on  both  carrier  and  shipper.  We  fail  to 
see  wherein  the  principle  decided  in  either 
of  these  cases  militates  against  our  position, 
because  the  rate  alleged  to  have  been  agreed 
upon  in  this  case  was  the  schedule  rate  for 
lumber,  and  the  rate  collected  was  the  sched- 
ule rate  for  a  contractor's  outfit  There  was 
therefore  no  issue  about  the  rates,  but  only 
as  to  the  classification.  In  neither  the  Hef- 
ley Case  nor  the  Mugg  Case  was  there  any 
intimation  that  the  state  court  had  no  Juris- 
diction of  an  action  to  recover  a  charge  in 
excess  of  the  schedule  rate;  but  in  each  it 
was  held  that  the  state  court  erred  in  its 


decision  of  the  question  involved  on  the  mer* 
its.  While  it  does  not  appear  that  the  ques- 
tion of  Jurisdiction  was  raised  in  efther  of 
those  cases,  yet  it  can  hardly  be  supposed 
that  both  the  st^te  court  and  the  Supreme 
Court  of  the  United  States  would  have  over- 
looked so  important  a  question  and  have  de- 
cided the  cases  on  the  merits,  unless  it  had 
been  supposed  that  the  state  courts  had 
Jurisdiction.  A  case  Involving  a  right  sim- 
ilar to  the  one  involved  in  this  case  was  de- 
cided on  the  merits  by  the  Supreme  Court  of 
Alabama  (Sou.  Ry.  Co.  v.  Harrison,  119  Ala. 
539,  24  South.  552,  43  L.  R.  A.  385,  72  Am.  St 
Rep.  936),  and  the  opinion  of  the  Alabama 
court  was  adopted  by  the  Supreme  Court  of 
the  United  States  in  the  Mugg  Case.  Juris- 
diction of  similar  cases  has  been  assumed 
by  the  courts  of  Texa&  Railway  Co.  v. 
Lumber  Co.,  1  Tex.  Civ.  App.  553,  21  S.  W. 
290;  Railway  Co.  v.  Stoner,  5  Tex.  Civ.  App. 
50,  23  S.  W.  1020.  These  cases  afford  an  ar- 
gument by  implication  at  least  in  favor  of 
our  conclusion. 

[5]  Numerous  cases  hold,  we  think  correct- 
ly, that  the  federal  courts  and  the  Interstate 
Commerce  Commission  have  exclusive  Juris- 
diction of  actions  based  upon  the  interstate 
commerce  act,  or  brought  to  enforce  a  right 
created  by  that  act  Van  Patten  v.  Chicago, 
etc.,  R.  Co.  (C.  C.)  74  Fed.  981 ;  Edmunds  v. 
Illinois  Central  R.  Co.  (C.  C.)  80  Fed.  78; 
Carlisle  v.  Missouri,' etc.,  R.  Co.,  168  Mo.  652, 
68  S.  W.  898 ;  Copp  v.  L.  &  N.  R.  Co.,  43  La. 
Ann.  511,  9  South.  441,  12  L.  R.  A.  725,  26 
Am.  St.  Rep.  198.  In  some  of  the  cases  the 
broad  statement  is  made  that  the  state 
courts  have  no  Jurisdiction  of  actions  to  re- 
cover overcharges  in  the  rates  on  interstate 
shipments;  but  an  examination  of  these 
cases  discloses  the  fact  that  the  cause  of  ac- 
tion was  created  by  or  the  action  was  based 
upon  the  interstate  commerce  act,  or  the 
word  ''overcharge"  was  used  In  the  sense  of 
an  unreasonable  charge.  And  whatever 
doubts  may  'have  existed  as  to  the  lack  of 
Jurisdiction  in  the  state  courts  to  determine 
whether  an  interstate  rate  Is  unreasonable, 
they  were  dispelled  by  the  decision  in  the 
Abilene  Cotton  Oil  Company's  Case.  But 
the  word  "overcharge'*  is  also  used  In  some 
of  the  cases  to  mean  a  charge  in  excess  of 
"that  which  is  established  in  the  schedule 
rates  filed  with  the  Interstate  Commerce 
Commission,  and  published  as  required  by 
the  interstate  commerce  act*'  We  see  no  rea- 
son why  the  state  court  should  not  have 
Jurisdiction  of  an  action  to  recover  such  an 
overcharge,  because  the  exaction  of  it  is  a 
violation  not  only  of  the  interstate  law,  but 
of  the  contract  of  the  carrier  with  the  ship- 
per, and  it  is  ^  wrong  for  which  the  com- 
*mon  law  affords  a  remedy,  and  such  reme- 
dy is,  as  we  have  seen»  expressly  preserved 
by  the  terms  of  the  interstate  commerce  act 
Moreover,  the  enforcement  of  the  rights  of 
the  shipper  and  of  the  carrier  in  regard  to 
such  an  overcharge  does  not  in  any  manner 
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conflict  wltb  the  Interstate  law.  In  Banner 
T.  Wabash  R.  Co.,  131  Iowa,  406,  108  N.  W. 
769,  the  plaintiff  was  required  to  pay  an  ar- 
bitrary  charge  made  by  the  carrier,  because 
he  shipped  16  head  of  cattle  In  an  emigrant 
car,  when  the  rules  of  the  carrier  fixing  the 
rate  limited  the  number  to  be  shipped  In 
snch  car  to  10,  and  provided  that  the  freight 
on  animals  In  excess  of  that  number  should 
be  at  a  certain  rate,  and  established  an  ar- 
bitrary weight  on  which  the  computation 
should  be  made.  There  was  nothing  In  the 
scliedule  of  rates  or  classification  filed  with 
the  Interstate  Commerce  Commission  author- 
ising a  charge  for  such  arbitrary  weight.  The 
Supreme  Court  of  Iowa  held  that  the  state 
court  had  jurisdiction  of  an  action  to  recover 
tbe  amount  so  paid  by  plaintiff;  the  suit 
not  being,  one  to  recover  an  overcharge  un- 
der the  interstate  commerce  act,  but  to  re- 
cover a  wholly  unjust  and  unauthorized  ex- 
action demanded  and  collected  not  only  In 
violation  of  the  act  itself,  but  in  violation 
of  the  contract  made  with  the  plaintiff,  and 
therefore  in  violation  of  the  common  law. 

In  Wabash  R.  Co.  v.  Sloop,  200  Mo.  198, 
98  S.  W.  607,  the  Supreme  Court  of  Missouri 
held  that  the  state  court  had  jurisdiction  of 
an  action  by  a  shipper  to  recover  an  amount 
collected  by  a  carrier  on  an  interstate  ship- 
ment in  excess  of  the  rate  agreed  upon  be- 
tween the  carrier  and  tjiie  shipper,  notwith- 
standing the  carrier  had  filed  Its  schedule  of 
rates  with  the  Interstate  Commerce  Com- 
mission, and  notwithstanding  the  rate  col- 
lected was  the  schedule  rate.  The  ground 
upon  which  the  court  based  its  decision  was 
that  the  carrier  did  not  prove  that  it  had 
published  the  schedule  of  rates  as  required  by 
the  interstate  law.  The  court  held  that  the 
carrier  was  bound  to  show  that  it  had 
brought  Itself  within  the  purview  of  the  act 
by  compliance  therewith  before  it  would  be 
allowed  to  base  any  defense  upon  its  provi- 
sions. The  same  ruling  was  made  in  Rail- 
road V.  Leatherwood,  29  Tex.  Cftv.  App.  507, 
69  S.  W.  121,  and  in  Railroad  v.  Home,  106 
Tenn.  73,  59  S.  W.  134.  The.  principle  up- 
on which  these  cases  were  decided,  if  applied 
in  this  case,  would  be  decisive  in  favor  of 
the  jurisdiction  of  the  state  court,  because 
the  defendant  failed  to  prove  that  its  sched- 
ule of  rates  was  published  In  accordance 
with  the  requirements  of  the  interstate  com- 
merce act.  This  being  a  case  of  a  joint 
schedule  of  rates  between  connectUig  car- 
riers engaged  in  Interstate  transportation, 
the  act  required  its  publication  at  such  time 
and  place  and  in  such  manner  as  the  com- 
mission might  require.  There  was  no  evi- 
dence of  any  direction  as  to  its  publication 
by  the  commission,  and  of  compliance  there- 
with by  the  defendant 

[6]  The  commission  will  be  presumed  to 
have  done  its  duty  and  directed  the  time  and 
place  and  manner  of  publication,  and  the 
burden  was  on  defendant  to  show  compli- 
ance therewith.     Wabash  R.  Co.  v.  Sloop, 


supra;  Railroad  v.  Home.  While  the  rea- 
soning in  favor  of  the  conclusion  reached  in 
those  -cases  is  not  without  force,  we  prefer 
to  rest  our  conclusion  that  the  circuit  court 
had  jurisdiction  upon  the  ground  that  this 
action  is  not  brought  Under  or  based  upon 
the  interstate  commerce  act,  but  upon  tbe 
principles  of  the  common  law,  and  the  reme- 
dies afforded  thereby  have  been  expressly 
preserved  by  the  interstate  conmierce  law; 
and  because  the  enforcement  of  the  rights 
of  the  parties  in  such  cases  by  the  state 
courts  will  in  no  way  conflict  with  the  in- 
terstate law,  or  tend  to  destroy  the  uniform- 
ity which  it  was  designed  to  establish,  any 
more  tlian  the  decision  of  the  same  questions 
by  the  federal  courts. 
'  To  hold  that  the  state  courts  have  no 
jurisdiction  of  actions  like  this  will  result 
in  so  much  Inconvenience  and  be  so  Injurious 
in  its  consequences  to  the  citizens  of  the 
states,  and  will  place  them  so  completely  at 
the  mercy  of  Interstate  carriers  with  regard 
to  the  settlement  of  such  claims,  that  the 
argument  in  favor  of  that  conclusion  should 
be  more  cogent  and  convincing  than  it  is  to 
induce  Its  adoption.  The  practical  result  of 
requiring  shippers  to  go  before  the  Interstate 
Commerce  Ck)mmissIon  or  into  the  federal 
courts  to  collect  these  small  claims  will  be 
to  compel  the  abandonment  of  them  alto- 
gether. We  feel  sure  that  Congress  did  not 
contemplate  or  intend  any  such  result,  and, 
in  the  absence  of  such  Intent,  plainly  ex- 
pressed in  or  necessarily  to  be  Inferred  from 
the  provisions  of  the  act,  we  are  not  inclined 
to  adopt  a  construction  which  will  lead  to 
that  result 

[7]  The  next  assignment  of  error  is  in  ad- 
mitting in  evidence  two  letters  written  to 
plaintiff  by  J.  A.  Avery,  the  general  man- 
ager of  the  Chattahoochee  Valley  Railway 
Company,  the  Initial  carrier,  and  in  allowing 
plaintiff's  agent,  Jamison,  to  testify  as  to 
the  rates  quoted  him  by  Mr.  Avery.  The 
first  letter  is  dated  November  26,  1908,  and 
w^s  written  before  the  shipment  was  deliv- 
ered to  the  initial  carrier.  It  quoted  rates 
on  lumber  and  a  contractor's  outfit  from 
Langdale  to  Kings  Creek.  The  other  Is  dat- 
ed September  2, 1909,  and  was  written  after 
the  controversy  had  arisen  between  plaintiff 
and  defendant  about  the  alleged  overcharge. 
In  this  letter  Mr.  Avery  states  that  on  No- 
vember 26,  1909,  he  quoted  plaintiff  rates, 
and  gives  the  rates  quoted.  He  also  states 
that  the  shipment  was  billed  out  by  his  road 
as  lumber,  and  at  the  rate  on  lumber,  and 
that  the  rate  was  raised  beyond  his  line,  and 
the  rate  on  a  contractor's  outfit  used.  We 
deem  it  unnecessary  to  consider  In  detail  the 
numerous  grounds  upon  which  the  objection 
to  this  testimony  was  made,  because  it  is 
apparent  that  there  was  no  dispute  about  the 
facts  which  it  tended  to  prove,  and  that  the/ 
were  conclusively  proved  by  indisputably 
competent  evidence — the  rates  by  the  sched- 
ule of  rates,  filed  with  the  Interstate  Oom- 
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mercd  Oommlssion,  and  the  billing  of  the 
initial  carrier  by  its  bill  of  lading  and  the 
waybill,  all  of  which  were  in  evldenca. 
Moreover,  the  court  clearly  and  correctly 
charged  the  Jnry  that  the  parties  could  not, 
by  any  agreement  or  device,  vary  or  depart 
from  the  schedule  of  rates  filed  with  the  In- 
terstate Commerce  Commission;  and  that, 
if  plaintiff,  by  fraud  or  mistake,  shipped  a 
contractor's  outfit  as  lumber,  it  was  the  right 
and  duty  of  defendant  to  make  the  proper 
correction  and  collect  the  rate  on  a  contrac- 
tor's outfit,  but,  if  the  shipment  was,  in  fact, 
lumber,  defendant  had  no  right  to  collect  the 
higher  rate;  and  hence  an  important  in- 
quiry for  them  was  whether  the  shipment 
was  lumber  or  a  contractor's  outfit.  So  that, 
even  if  we  were  to  concede,  which  we  do 
not,  that  the  testimony  was  erroneously  ad- 
mitted. It  is  clear  that  the  error  was  harm- 
less. 

[8]  There  was  no  error  in  admitting  evi- 
dence that  for  some  years  defendant  had 
been  carrying  the  same  and  similar  timbers 
as  lumber.  There  was  nothing  in  such  testi- 
mony which  tended  to  vary  the  schedule  rate, 
but  it  merely  tended  to  prove  the  opinion 
previously  held  by  defendant's  agents  and 
experts  as  to  the  real  nature  of  the  shipment 
which  was  necessarily  a  subject  for  opinion ; 
and  therefore  defendant's  experts  were  al- 
lowed to  testii^  that,  in  their  opinion,  the 
shipment  should  have  been  classed  as  a  con- 
tractor's outfit  Therefore  it  was  clearly 
competent  to  prove  that  for  some  years  past 
defendant's  agents  and  experts  had  enter- 
tained a  different  opinion,  which  was  evi- 
denced by  the  fact  that  the  same  and  sim- 
ilar timbers  had  been  carried  by  defendant 
as  lumber ;  and  hence  that  defendant's  pres- 
ent contention  was  not  well  founded.  There 
was  therefore  no  error  in  the  instruction 
that  the  Jury  might,  in  determining  the  real 
nature  of  the  shipment,  consider  how  sim- 
ilar shipments  had  been  regarded  and  dealt 
with  by  the  parties  themselves— especially  as 
the  Jury  were  cautioned  that  no  device  or 
agreement  or  custom  of  dealing  between  the 
parties  could  avail  to  make  the  shipment 
other  than  what  it  really  was,  and  that  they 
must  determine  its  real  character. 

[91  The  court  charged,  in  substance,  that 
if  raw  materials  were  used  to  construct  a 
machine,  or  other  structure,  and  if  such  ma- 
chine or  structure  were  shipped,  it  would  be 
subject  to  its  prbper  classification  and  rate ; 
but,  if.it  were  resolved  into  its  original  ele- 
ments, these  might  be  shipped  as  such,  each 
being  subject  te  its  original  classification, 
notwithstanding  it  had  once  been  a  part  of 
a  machine  or  other  structure.  The  idea  was 
illustrated  by  telling  the  jury  that  if  raw 
materials,  lumber,  etc.,  were  used  to  con- 
struct a  house,  and  if  the  house  were  after- 
wards torn  down  and  resolved  into  its  orig- 
inal elements,  that  which  was  lumber  might 
be  shipped  as  lumber.    We  see  no  error  in 


this  instruction.  Certainly,  the  fact  that  ma- 
terials have  at  one  time  been  used  for  a 
certain  purpose  or  in  a  particular  way  does 
not  irrevocably  devote  them  to  that  purpose 
or  to  be  used  in  that  way  and  no  other.  We 
see  no  reason  why  a  cable  which  has  been 
used  in  connection  with  and  as  part  of  a 
derrick,  or  other  machine,  should  not  be 
classed  as  a  cable  for  transportation,  when 
it  has  been  disconnected  from  the  derrick  or 
machine. 

[10]  The  defendant  asked  the  court  to  di- 
rect the  verdict  in  its  favor  on  the  ground, 
among  others,  that  the  money  paid  on  ac- 
count of  the  alleged  overcharge  could  not  be 
recovered,  because  the  payment  was  volun- 
tary. This  request  was  refused.  It  is  an 
elementary  principle  that  no  action  will  lie 
to  recover  money  voluntarily  paid  with  full 
knowledge  of  all  the  facts.  Robinson  v.  City 
Council,  2  Rich.  317,  45  Am.  Dea  739;  Ken- 
neth &  Gibson  V.  S.  C.  R.  Co.,  15  Rich.  284, 
98  Am.  Dec.  382.  The  grounds  upon  which 
this  principle  of  law  Is  based  are  so  fully 
stated  and  clearly  reasoned  in  the  cases  cited 
that  we  deem  it  unnecessary  to  prolong  this 
opinion  by  any  further  discussion  of  them. 
The  general  rule  is  thus  succinctly  stated  In 
30  Cyc.  1298:  "Except  where  otherwise  pro- 
vided by  statute,  a  party  cannot  by  direct 
action,  or  by  way  of  set^fl!  or  counterclaim, 
recover  money  voluntarily  paid  with  a  full 
knowledge  of  all  the.  facts,  and  without  any 
fraud,  duress,  or  extortion,  although  no  obli- 
gation to  make  such  payment  existed." 

It  follows  that,  when  one  undertakes  to 
recover  money  which  he  has  paid  to  another, 
he  must  allege  and  prove  some  fact  or  facts 
which  will  take  his  case  out  of  the  genera) 
rule  above  stated;  otherwise  his  complaint 
would  be  subject  to  demurrer  for  insuffi- 
ciency. Plaintiff  recognized  this,  because  he 
alleges  In  his  complaint  that  defendant  co- 
erced the  payment  of  the  alleged-  overcharge 
by  refusing  to  deliver  his  goods  until  it  was 
paid.  We  have  searched  the  record  dili- 
gently without  being  able  to  find  any  evi* 
dence  tending  to  prove  this  allegation.  On 
the  contrary,  it  appears  that  the  money  was 
paid  after  the  shipment  was  delivered  to 
plaintiff.  In  their  argument  upon  this  point, 
respondent's  attorneys  make  no  attempt  to 
point  out  any  evidence  tending  to  support  the 
allegation  of  the  complaint  that  the  payment 
was  made  under  compulsion.  They  do  at- 
tempt to  show  some  testimony  from  which 
it  might  be  inferred  that  the  money  was  paid 
under  the  mistaken  assumption  or  belief  that 
the  amount  charged  by  defendant  was  the 
rate  on  lumber;  or,  because  it  was  difficult 
to  figure  the  correct  amount  from  the  data 
at  hand,  that  the  payment  was  made  under 
mistake  or  ignorance  of  all  the  facts.  They 
also  argue  that  it  is  inferable  from  the  tes- 
timony that  the  change  of  the  rate  was  con- 
cealed from  plaintiff,  and  hence  that  there 
was  a  fraudulent  concealment  of  facta. 
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[11]  If  we  concede  that  such  Inferences 
might  be  drawn,  we  do  not  see  how  this  can 
help  the  plaintiff,  for  unfortunately  there  is 
no  allegation  of  any  such  facts  or  grounds  of 
recovery  in  the  complaint.  The  purpose  of 
pleading  is  to  advise  the  parties  of  the  is- 
sues which  they  will  be  called  upon  to  meet 
at  the  trial.  It  would  violate  one  of  the 
fundamental  rules  of  law  and  pleading  to 
allow  the  plaintiff  to  recover  upon  a  different 
ground  from  that  alleged.  It  is  elementary 
that  the  allegata  and  probata  must  corre- 
spond. We  are  constrained  to  hold  that  on 
this  ground  the  verdict  should  have  been  di- 
rected for  defendant,  and  therefore  the  Judg- 
ment below  must  be  reversed. 

Judgment  reversed. 

GABY,  a  J.,  and  WOODS,  J.,  concur. 


CM  S.  G.  517) 

LIPMAN  V.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  South  Carolina.    March  6, 

1912.) 

1.  COHMEBCB    (§  85*)— COUBTS    (§  489*)— In- 

tebstatb    oommebcb  —  jubisdiction    0b\ 

State  Coubts. 

The  Interstate  Commerce  Commission  has 
jurisdiction  to  determine  the.  number  of  miles 
between  points  in  different  states  and  the  fare 
to  be  charged,  and,  where  the  commission 
makes  a  mistake  in  a  schedule  of  rates  adopt- 
ed by  it,  a  state  court  is  without  jurisdiction 
to  change  the  schedule,  though  it  is  inconsist- 
ent with  the  statutes  of  the  two  states. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  §  138;  Dec.  Dig.  §  85;*  Courts, 
Dec.  Dig.  I  489.*] 

2.  Cabbiebs  (§  382*)— Ejection  of  Passbn- 
GEBS— Punitive  Damages. 

A  passenger  ejected  by  the  conductor 
without  unnecessary  force  because  of  the  re- 
fusal to  pay  the  proper  fare  demanded  was 
not  entitled  to  pumtive  damages. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §  1489;    Dec.  Dig.  {  382.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County ;   Geo.  E.  Prince,  Judge. 

"To  be  officially  reported." 

Action  by  S.  P.  Lipman  against  the  Atlan- 
tic Coast  Line  Railroad  Company.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

W.  B.  De  Loach  and  W.  S.  Tilllnghast,  for 
appellant.  Simeon  Hyde  and  James  W. 
Moore,  for  respondent. 

GARY,  C.  J.  This  is  an  action  for  actual 
and  punitive  damages,  alleged  to  have  been 
sustained  by  the  plaintiff,  through  the  wrong- 
ful acts  of  the  defendant,  in  ejecting  him 
from  its  train  of  cars,  on  account  of  his 
refusal  to  pay  the  amount  of  the  fare,  de- 
manded for  his  passage.  The  allegations  of 
the  complaint,  material  to  the  questions  un- 
der consideration,  are  as  follows:  "That  on 
the  13th  day  of  September,  1906,  the  plaintiff 
above  named,  at  Rldgeland,  a  station  on  de- 


fendant's road,  in  Hampton  county,  S.  C, 
boarded  one  of  defendant's  passenger  trains 
known  as  train  No.  85,  same  going  from 
Charleston,  S.  C,  to  Savannah,  Ga.,  with  the 
intention  and  purpose  of  becoming  a  passen- 
ger upon  said  train,  having  the  money  with 
which  to  pay  his  fare  thereon,  and  plaintiff 
did  become  such  passsenger,  and  as  such  pas- 
senger he  did  offer  and  tender  to  the  said 
defendant  the  fare  in  money,  the  sum  of 
$1.05,  being  8  cents  per  mile,  the  legal  rate 
per  mile  as  published  by  defendant  for  his 
passage  and  transportation  (said  tender  and 
offer  being  made  in  Hampton  county,  S.  C.) 
from  the  said  station  at  Rldgeland  to  Savan- 
nah, Ga.,  but  the  said  defendant,  at  the  said 
time  and  place,  not  only  refused  and  declined 
to  accept  the  lawful  fare  so  offered  and  ten- 
dered by  plaintiff,  but  in  a  rude  and  threat- 
ening manner  demanded  of  plaintiff  an  un- 
lawful and  excessive  fare,  to  wit,  the  sum 
of  $1.15,  before  it  would  transport  him  to 
his  destination,  which  said  unlawful  fare  this 
plaintiff  refused  to  pay,  and  upon  his  refusal 
the  defendant  did  willfully,  unlawfully,  and 
intentionally  and  with  force  eject  the  said 
plaintiff  from  the  said  train,  at  a  place 
about  two  miles  from  Rldgeland,  in  Hampton 
county,  S.  C,  and  there  and  then  the  con- 
ductor of  the  said  train  by  the  rough,  rude, 
and  angry  manner  in  which  he  ejected  this 
plaintiff,  greatly  humiliated  plaintiff,  and  of- 
fensively insulted  him  while  forcibly  ejecting 
plaintiff  from  defendant's  said  passenger 
train."  The  defendant  denied  the  allegations 
of  the  complaint,  and  interi)osed  the  follow- 
ing defense:  ''That  at  the  time  named  in  the 
complaint,  the  plaintiff  offered  himself  as  a 
passenger  on  one  of  defendant's  trains  for 
Interstate  passage  and  transportation,  that 
is  to  say,  from  Rldgeland,  in  Hampton  coun- 
ty, S.  C.»  to  Savannah,  Ga.,  and  that  the 
amount  of  fare  or  passage  money,  fixed  ac- 
cording to  law  by  the  Interstate  Commerce 
Commission  of  the  United  States  for  said 
carriage  and  transportation.  Is  the  sum  of 
$1.15,  and  that  this  defendant  was  by  law 
entitled  to  charge  such  plaintiff  for  such 
carriage  and  transportation  the  said  sum  of 
$1.15."  At  the  close  of  the  testimony  the 
defendant's  attorney  made  a  motion  for  the 
direction  of  a  verdict  on  the  grounds  stated 
in  said  defense,  and  upon  the  further  ground 
that  the  testimony  shows  that  the  ejection 
was  made  by  the  conductor  in  the  line  of  his 
duty,  and  without  unnecessary  force.  The 
motion  was  granted,  and  the  plaintiff  ap- 
pealed to  this  court 

The  pivotal  question  is  whether  the  rate 
fixed  by  the  Interstate  Conunerce  Commis- 
sion is  applicable  to  this  case. 

The  plaintiff  testified  as  follows:  **Q.  Now, 
Mr.  Lipman,  do  you  know,  of  your  own 
knowledge,  what  the  legal  rate  charged  in 
Georgia  was?    A.  At  that  time,  three  cents 


*For  other  cues  see  vune  topic  and  lectlon  NUMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  4  Rep'r  indexei 
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a  mile,  same  as  in  South  Carolina.  Q.  Was 
tbere  anything  else  that  you  know  of  that 
you  desire  to  state?  A«  I  would  like  to 
state,  for  the  information  of  the  Judge  and 
jury,  that  the  milepost  is  a  quarter  of  a 
mile  north  of  Ridgeland,  saying  to  Sarannah 
38  miles,  where  they  charge  for  40  miles. 
The  milepost  at  Central  Junction  is  7  miles. 
From  there  we  go  to  Union  Station  a  dis- 
tance of  about  4  miles.  Still  the  distance 
we  trarel  is  not  7  miles,  as  indicated  by  the 
milepost  at  Central  Junction.  That  Is  the 
old  milepost  that  was  there,  at  the  time 
when  the  Atlantic  Coast  Line  ran  into  the  old 
Bowling  Street  Station,  but  now  they  have 
changed  from  the  old  Bowling  Street  Sta- 
tion, to  the  Union  Street  Station,  which  is  a 
distance  of  about  3%  of  a  mile,  3  or  4  miles. 
After  you  leave  the  Central  Junction,  there 
ts  only  one  more  milepost  there.  That  is  the 
old  route  that  they  used  to  travel.  Q.  When 
was  it  that  they  changed  that  route?  A 
They  went  into  the  Savannah  Union  Station 
on  the  1st  day  of  May,  1902.  Q.  Was  that 
by  what  they  call  the  short  route?  A  That 
is  the  short  route  now." 

The  defendant's  attorney  introduced  In  evi- 
dence the  following  certificate: 

"Interstate  Commerce  Commission,  Office 
of  the  Secretary,  Washington,  fklward  A, 
Moseley,  Secretary.  I,  Edward  A  Moseley, 
secretary  of  the  Interstate  Commerce  Com- 
mission, do  hereby  certify  that  the  sheet 
hereto  attached,  contains  a  true  and  correct 
extract  from  Atlantic  Coast  Line  Railroad 
Company  Local  Passenger  Fares  1  C.  C.  No. 
A — 86,  reading  as  effective  July  1,  1904,  in 
effect  on  September  13,  1906,  filed  with  the 
said  Interstate  Commerce  Commission  on 
June  29,  1904.  In  witness  whereof  I  have 
hereunto  set  my  hand  and  affixed  the  seal  of 
said  commission  this  28th  day  of  June,  A.  D. 
1909.  [Signed]  Edw.  A.  Moseley,  Secretary 
of  the  Interstate  Commerce  Commission. 

"Extract  from  Atlantic  Coast  Line  Rail- 
road Company  Local  Passenger  Fares  1  C.  C. 
No.  A — 86,  page  71:  Between  Ridgeland,  S. 
C.  and  Savannah,  Ga.,  distance  39.0,  1st- 
class  fare,  $1.15." 

[1]  Prior  to  1902,  the  distance  between  the 
stations  at  Ridgeland  and  Savannah  was  39 
miles;  but  at  that  time  the  station  at  Sa- 
vannah was  changed,  thereby  making  the 
distance  between  Ridgeland  and  Savannah 
only  34  miles.  Thereafter,  to  wit,  on  the 
29th  of  June,  1904,  the  Atlantic  Coast  Line 
Railroad  Company  filed  with  the  Interstate 
Commerce  Commission  its  rates  for  local 
passenger  fares,  which  was  approved  by  the 
Interstate  Commerce  Commission,  and  be- 
came effective  on  the  1st  of  July,  1904,  and 
was  of  force  at  the  time  when  the  plaintiff 
was  refused  passage,  to  wit,  the  13th  day  of 
September,  1906.  In  the  said  schedule  of 
rates,  the  distance  between  Ridgeland,  S.  C, 
and   Savannah,    6a.,   was  stated   to   be  39 


miles,  and  the  fkre  to  be  |1.15.  Since  the 
approval  of  said  schedule  of  rates  by  the 
Interstate  Commerce  Commission,  there  has 
been  no  change  either  in  the  distance  be- 
tween Ridgeland  and  Savannah,  or  in  the 
amount  of  the  fare.  The  commission  had  the 
right  to  determine  the  number  of  miles,  as 
well  as  the  fare  that  should  be  charged- 
The  state  courts  are  without  jurisdiction  to 
determine  whether  the  fare  charged  for  the 
number  of  miles  traveled  was  unreasonable. 
Texas,  etc.,  v.  Abilene  Oil  Co.,  204  U.  S.  426, 
27  Sup.  Ct  350,  51  L.  Ed.  553,  9  Ann.  Cas. 
1075 ;  Blltch  Co.  v.  RaUroad,  87  S.  C.  107,  69 
S.  E.  16;  Hardaway  v.  Railroad,  73  S.  B. 
1020.  If  the  commission  made  a  mistake,  the 
state  court  is  without  Jurisdiction  to  change 
the  schedule  of  rates  adopted  by  the  com- 
mission. The  rate  per  mile  prescribed  by  the 
statutes  of  South  Carolina  and  Georgia  is  in- 
consistent with  the  rate  approved  by  the 
Interstate  Commerce  Commission,  and  there- 
fore is  ineffectual  in  this  case.  In  this  re- 
spect the  case  now  under  consideration  is  dif- 
ferent from  Blltch  Co.  v.  Railroad,  87  S.  C. 
107,  69  S.  E.  16,  and  Hardaway  v.  Railroad, 
73  S.  E.  1020.  The  exceptions  raising  this 
question  are  overruled. 

[2]  The  exceptions  assigning  error  on  the 
part  of  his  honor  the  presiding  Judge  In  rul- 
ing that  there  was  no  testimony  tending  to 
show  that  the  plaintiff  was  entitled  to  puni- 
tive damages  are  also  overruled. 

Judgment  affirmed. 

WOODS  and  HYDRICK,  JJ.,  concur. 


(90  S.  0.  513) 

JONES  V.  DEVEREAUX. 

(Supreme  Court  of  South  Carolina.    March  6, 

1912.) 

1.  Appeal  and  Erbob  (§  231*)— Exceptions 
*ro  Admission  of  Evidence. 

An  exception  to  the  admission  of  evidence 
over  a  general  objection  will  be  overruled  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  1299;   Dec.  Dig.  §  231.*] 

2.  Appeal  and  Ebbob  (§  233*)— Ruijngs  on 
Evidence— Review. 

Where  the  court  admitted  evidence  over 
objection  and  stated  that  after  the  evidence 
was  in  the  party  could  make  an  objection  and 
the  court  would  pass  on  it,  and  there  was  no 
further  objection,  the  ruling  on  the  evidence 
was  not  reviewable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  233.*] 

3.  Appeal  and  Ebbob  (§  1078*)— Review^ 
Exceptions  Not  Abgued. 

An  exception  not  argued  will  not  be  con- 
sidered on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4256-4261;  Dec  Dig.  i 
1078.*] 

4.  Tbial    (8  251*)— IWBTBUOTiONft— Applica- 
bility TO  Issues. 

Where  the  attorney  for  defendant  in  his 
argument  stated  that   the  difference   between 
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tlie  partiea  was  fh«  location  of  a  comer,  and 
plaintiff's  attorney  admitted  in  his  argument 
tliat  the  sole  issue  was  over  the  location  of  a 
diyiding  line,  a  charge  that  the  question  at  is- 
sue was  a  question  of  location  was  not  erro- 
neous. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent. 
Dig.  §i  687-^95;   Dec.  Dig.  {  251.*] 

5.  Adverse  Possession  (|  U4*)— CoNUNxnTT 

—Acts  Constitdtino. 

One  asserting  title  by  adverse  possession 
and  maintaining  open,  notorious,  and  adverse 
possession  for  10  years  from  the  date  of  liis 
entry  into  possession  under  his  deed«  acquires 
title  by  adverse  possession,  and  he  need  not 
show  that  his  possession  was  continuous 
against  one  and  the  same  person  during  such 
period. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  {§  226-231;  Dec  Dig. 
I  44.*1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County. 

"To  be  officially  reported.** 

Action  by  R.  O.  Jones  against  J.  F.  Dev- 
ereauZb  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Walter  Green,  for  appellant  Frank  G. 
Tompkins,  for  respondent 

GARY,  a  J.  The  plaintiff  alleges  that  be 
Is  the  owner  of  the  land  described  in  the 
complaint,  upon  which  the  defendant  has 
trespassed,  for  which  he  demands  damages, 
and  seeks  equitable  relief  by  way  of  injunc- 
tion to  prevent  further  trespasses.  The  de- 
fendant answered  the  complaint,  setting 
forth  his  sources  of  title,  and  claiming  title 
by  adverse  possession.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  with  dam- 
ages, and  the  defendant  appealed  upon  ex- 
ceptions, the  first  of  which  Is  as  follows: 
"That  his  honor  erred  in  admitting  the  testi- 
mony of  G.  McD.  Hampton  as  to  an  alleged 
agreement  between  the  defendant  and  one 
Mrs,  Williams,  the  error  being  that  the  plain- 
tiff was  neither  a  party  nor  a  privy  to  said 
agreement,  said  agreement  not  having  been 
against  the  Interest  of  defendant  and  being 
an  attempt  to  prove  title  by  parol." 

[1]  When  the  .plaintiff's  attorney  offered 
to  Introduce  the  agreement  in  evidence,  the 
defendant's  attorney  merely  said,  "I  object," 
but  did  not  Interpose  the  grounds  of  objec- 
tion mentioned  in  the  exception.  This  ex- 
ception is  therefore  overruled. 

[2]  The  second  exception  is  as  follows: 
"That  his  honor  erred  in  admitting  in  evi- 
dence a  plat  of  the  lands  of  Mrs.  WUllams 
(Elxhiblt  Q),  the  same  being  no  part  of  plain- 
tiff's chain  of  title."  The  record  contains 
this  statement:  "Mr.  Tompkins:  We  offer  in 
evidence  plat  of  Chlsolm  dated  June,  1892, 
marked  'Exhibit  D.'  Mr.  Green:  I  object; 
nothing  to  do  with  his  chain  of  title.  The 
Court:  I  cannot  tell  what  papers  are  rele- 
vant and  what  are  not  When  yon  go  to 
discuss  the  evidence,  after  all  the  papers 
are  in«  you  can  then  make  your  objections, 


and  I  wUl  pass  on  them.**  The  reoord  faUs 
to  show  that  his  honor  the  presiding  judge 
was  thereafter  requested  to  role  upon  said 
objection. 

[3]  The  third  exception  was  not  argaed, 
and  therefore  will  not  be  considered. 

[4]  The  fourth  exception  is  as  follows: 
"That  his  honor  erred  in  charging  the  jury 
that  the  question  at  Issue  is  what  we  call  In 
law  a  question  of  location,*  the  error  being 
the  Issue  between  plaintiff  and  defendant 
was  the  title  to  the  land  In  dispute."  In 
his  argument  the  appellant's  attorney  says: 
^be  paper  title  of  plaintiff  to  the  tract  de- 
scribed In  his  deed  was  admitted,  as  was  the 
title  of  the  defendant  to  the  tract  described 
In  his  deed.  •  •  •  The  difference  be- 
tween plaintiff  and  defendant  Is  the  location 
of  the  Haskell*  comer."  The  respondent's  at- 
torney also  admits  in  his  argument  that  "tbd 
sole  question  in  dispute  was  over  the  loca- 
tion of  the  dividing  line.**  There  was  there- 
fore no  error  In  said  ruling. 

[5]  The  fifth  exception  is  as  follows:  "That 
his  honor  erred  in  refusing  defendant's 
fourth  request  to  charge,  being  submitted  to 
his  honor  as  follows:  'If  the  jury  believe 
from  the  evidence  that  the  defendant  entered 
into  possession  of  the  land  in  dispute,  at  the 
date  of  his  deed  (1892),  and  maintained  open, 
notorious,  and  adverse  possession  of  the 
same  up  to  the  commencement  of  this  suit 
(1907),  they  must  find  for  the  defendant.' 
The  error  being  that  the  request  as  submit- 
ted was  a  correct  proposition  of  law  appli- 
cable to  the  case.  And  in  charging  the  jury: 
'As  written  here.  It  Is  technically  correct,  but 
I  am  explaining  adverse  possession;  If  the 
plaintiff  In  this  action  came  Into  possession 
less  than  10  years,  that  possession  does  not 
apply  to  him.*"  His  honor  the  presiding 
judge  seems  to  have  entertained  the  opin- 
ion that  It  was  not  only  necessary  for  the 
party,  asserting  title  by  adverse  possession, 
to  show  that  the  possession  by  him  was  con- 
tinuous for  10  years,  but  that  It  was  also 
continuous  against  one  and  the  same  person, 
during  that  period.  We  do  not  deem  it  nec- 
essary to  dte  authorities  to  show  that  the 
ruling  of  his  honor  the  presiding  judge  was 
erroneous. 

The  sixth  exception  is  as  follows:  "That 
his  honor  erred  in  refusing  to  charge  de- 
fendant's fifth  request  to  charge,  which  was 
submitted  to  him  as  follows:  'If  the  jury 
believe  from  the  evidence  that  the  defendant 
was  in  possession  of  the  land  claiming  them 
as  his  own  for  more  than  10  years  prior  to 
the  purchase  by  the  plaintiff  (1905)  and  main- 
tained such  possession  up  to  the  commence- 
ment of  this  suit  (1007),  they  must  find  for 
the  defendant'  The  error  being  that  the 
request  as  submitted  was  a  correct  proposi- 
tion of  law  applicable  to  the  case.  And  hlh 
honor  erred  In  charging. he  must  maintain 
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adverse  posseeslon  against  tlie  true  owner 
tor  the  whole  period  of  10  years,  the  same 
man."  In  refusing  to  charge  the  request 
herein,  the  circuit  Judge  used  language  sim- 
ilar to  that  used  hy  him  In  refusing  the  re- 
quest embodied  In  the  fifth  exception,  and 
what  has  Just  been  said  disposes  of  this 
exception. 

Judgment  reyersed,  and  case  remanded  for 
a  new  trial 

WOODS,   HTDRICK,  and  FRASBR,  JJ., 
concur.    WATTS,  J.,  disqualified. 


(90  S.  a  682) 

8URASKY  et  aL  t.  WBINTRAUB  et  aL 

(Supreme  Court  of  South  Carolina.    March  6, 

1912.) 

1.  Tbvbtb  (I  72*)— REscn.Tiwo  Tbusts— Pay- 
ment OP  Consideration  roa  Convetancb 
TO  Another. 

A  resulting  trust  is  not  dependent  upon 
the  agreement  of  parties,  but  arises  by  oper- 
ation of  law  when  money  of  one  person  is  used 
In*  the  purchase  of  land  and  title  is  made  to  an- 
other, whereupon  he  who  is  vested  with  the 
legal  title  becomes  a  trustee  and  cannot  hold 
the  land  against  the  person  whose  money  was 
used  in  paying  therefor. 

[Bd.    Note.— For    other    cases,    see    Trusts, 
Cent.  Dig.  H  102,  103;    Dec.  Dig.  {  72.*] 

2.  Trusts  (i  63%*)— Resulting  Trusts- 
Nature. 

The  doctrine  of  resulting  trusts  has  no 
application  when  there  is  an  express  agree- 
ment between  the  parties. 

[Ed.    Note.— For    other    cases,    see    Trusts, 
Cent.  Dig.  |  92;  Dec  Dig.  §  63%.*] 

8.  Mortgages  ({  87*)  —  Absoluts  Dbbo  as 
Mortgage— Parol  Evidence. 

Parol  evidence  Is  admissible  to  show  that 
a  deed  absolute  on  its  face  was  intended  as 
security  for  a  loan. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  98;    Dec.  Dig.  i  87.*] 

i.  Trusts  ({  63%*)  — Resulting  Trusts- 
TiiiB  OF  Creation. 

A  resulting  trust  must  be  coeval  with  the 
deed  under  which  it  arises,  and  cannot  arise 
from  subsequent  transactions. 

[Ed.    Note.— For    other    cases,    see    Trusts, 
Cent.  Dig.  |i  91,  92;   Dec.  Dig.  |  68%.*] 

6.  Trusts  (|  80*)— Resulting  Trusts— Loan 
of  Purchase  Monet. 

Where  one  person  lends  money  to  another 
to  be  ubed  in  the  purchase  of  land,  no  resulting 
trust  arises  in  favor  of  the  lender  in  the  land 
purchased,  title  to  which  is  taken  In  the  bor- 
rower's name,  though  it  was  agreed  that  the 
interest  in  the  land  should  vest  in  the  lender 
to  the  extent  of  his  loans,  espedally  where  the 
borrower  and  lender  are  both  liable  under  a 
mortgage  executed  by  them  In  favor  of  the 
vendor. 

[Ed.    Note.— For    other   cases,    see   Trusts, 
Cent.  Dig.  i  114;  Dec  Dig.  §  80.*] 

6.  Trusts  (|  68%*) —Resulting  Trusts- 
Parol  EvinBNOB— Express  Agreement. 
Though  a  resulting  trust  may  be  establish- 
•d  by  parol  evidence,  when  the  proposed  testi- 
mony shows  an  agreement  beyond  what  the  law 
would  imply  it  is  inconsistent  with  a  resultiog 
trust. 

[Ed.    Note.^For   other   cases,    see   Trusts, 
Cent  Dig.  i  91;    Dec.  Dig.  $  63%.*] 


7.  Trusts  (|  86*)— Resulting  Trusts— Pay- 
ment OF  Consideration  for  Convetancb 
TO  Another— Presumption. 

Though  a  resulting  trust  arises  in  favor  of 
one  who  pays  the  purchase  money  of  an  es- 
tate and  takes  title  in  the  name  of  another  be- 
cause of  the  presumption  that  he  who  pays  for 
a  thing  intends  a  beneficial  interest  therein 
for  himself,  this  presumption  cannot  arise  when 
a  contrary  intent  appears. 

[Bd  Note,— For  other  cases,  see  Trusts, 
Cent.  Dig.  1 128;  Dec.  Dig.  §  86.*] 

a  Frauds.  Statute  of  (§i53*)—IiANi>— Equi- 
table mostoage-^^reation. 

Where  plaintiffs  and  defendant  agreed  to 
purchase  land,  plaintiffs  to  advance  defendant 
a  portion  of  the  purchase  money,  and  defend- 
ant agreeing  that,  though  he  is  to  take  legal 
title  to  his  portion,  the  plaintiffs  may  hold  it 
as  security  for  their  advance,  no  equitable 
mortgage  on  defendant's  share  is  created  in 
view  of  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent  Dig.  |  101;   Dec  Dig.  i  63.*] 

9.  Subrogation  (i  23*)— Payment  or  Mort- 
gage. 

Plaintiffs  and  defendant  having  executed 
a  purchase- mo6ey  mortgage  to  the  vendors, 
plaintiffs  are  entitled  to  be  subrogated  to  the 
interest  of  the  grantors  under  the  mortgage 
to  the  extent  of  defendant's  share  of  the  debt 
secured  by  such  mortgage. 

[Ed.  Note.— For  other  cases,  see  Subroga- 
tion, Cent.  Dig.  §§  60-66;   Dec.  Dig.  S  23.*] 

Gary,  C.  J.,  dissenting  in  part 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County ;  R.  W.  Memminger,  Judge. 

"To  be  officially  reported." 

Action  by  Hyman  Charles  Surasky  and 
others  against  Charles  Welntraub  and  oth- 
ers. From  a  judgment  for  plaintiffs,  defend- 
ants appeaL    Modified. 

The  complaint  alleged  for  a  first  cause  of 
action  that  the  four  plaintiffs  and  defendant 
Charles  Welntraub  entered  into  an  agree- 
ment that  they  would  jointly  purchase  a 
tract  of  land  from  defendants  M.  M.  Coward 
and  T.  F.  Coward;  each  party  stipulating 
to  pay  one-fifth  of  the  purchase  price  as  his 
individual  share  of  the  indebtedness,  and 
the  deed  to  be  taken  in  the  names  of  all  the 
parties  to  the  agreement  In  pursuance  of 
the  agreement,  the  parties  purchased  the 
tract  for  $5,000,  payable  $500  at  the  time  of 
purchase,  and  $500  annually  thereafter  with 
Interest  at  7  per  cent,  payable  annually. 
Thereupon  a  deed  was  executed  conveying 
the  land  in  fee  simple.  Previous  to  and  at 
the  time  of  sale,  defendant  Welntraub  had 
informed  his  cotenants  that  he  had  no  funds 
to  pay  his  portion  of  the  price,  but  agreed 
that  if  they  would  advance  his  portion  he 
would  pay  the  same  wheneyer  it  became  due 
according  to  the  agreement  with  the  gran- 
tors, and  to  secure  his  cotenants  agreed  that, 
while  the  legal  title  to  the  one-fifth  part 
of  the  premises  was  to  be  taken  In  his 
name,  it  should  be  their  property  until  he 
fully  paid  his  part  of  the  price,  and  he  would 
hold  it  for  their  benefit  and  protection  in 
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consideration  of  tbelr  advancing  his  portion 
of  the  price.  Plaintiffs,  relying  upon  the^e 
representations  and  agreement,  paid  to  the 
Cowards  the  entire  portion  of  the  purchase 
money  due  by  defendant  Welntraub,  and  the 
deed  to  the  premises  was  delivered  conveying 
the  tract  to  all  the  parties  as  Joint  tenants, 
each  owning  one-fifth  part  thereof.  The  par- 
ties executed  a  bond  secured  by  a  mortgage 
of  the  premises  on  payment  of  $500  in  cash 
for  the  balance  of  the  purchase  money,  pay- 
able $500  cash  on  delivery  of  the  deed  and 
$500  annually  thereafter  on  the  1st  day  of 
January  of  each  year.  Defendant  Welntraub 
has  paid  no  part  of  the  debt  to  his  cotenants, 
but  the  plaintiffs  have  from  time  to  time 
paid  the  entire  portion  of  the  debt  due  by 
defendant  Welntraub,  and  there  is  now  due 
for  moneys  thus  advanced,  together  with  the 
principal  of  his  debt,  the  sum  of  $298.11. 
The  plaintiffs  allege  that  by  reason  of  these 
facts  and  circumstances  a  trust  results  in 
favor  of  plaintiffs  for  the  full  amount  and 
should  be  so  declared  by  the  court,  and  the 
defendant  directed  to  convey  by  deed  in  fee 
simple  his  one-fifth  part  to  the  plaintiffs. 
There  appears  on  the  record  in  the  office  of 
the  clerk  of  court  a  mortgage  by  the  plain- 
tiffs and  defendant  Welntraub  to  M.  M.  and 
T.  F.  Coward,  such  mortgage  constituting  a 
lien  on  the  tract  referred  to,  and  they  are 
therefore  necessary  parties  to  the  action. 

For  a  second  cause  of  action,  the  com- 
plaint alleges  that  the  plaintiffs  entered  into 
an  agreement  with  defendant  Welntraub  to 
employ  him  as  general  manager  at  a  salary 
of  $25  per  month;  his  duties  being  to  con- 
trol in  general  the  cultivation  and  harvesting 
of  all  crops  on  the  tract  mentioned  and  to 
keep  the  place  in  good  order,  the  machinery 
in  repair,  and  to  oversee  labor  and  perform 
all  other  duties  to  properly  cultivate  the 
land.  The  other  parties  were  to  advance  all 
money  needed  for  labor,  material,  etc.,  in 
raising,  cultivating,  and  harvesting  the  crops ; 
such  expenses  to  be  shared  equally  between 
the  parties,  that  is,  each  to  pay  one-fifth 
part  thereof,  and  all  profits,  if  any,  to  be  di- 
vided equally  between  them.  Pursuant  to 
such  agreement,  the  plaintiffs  advanced  $1,- 
130.82;  a  portion  thereof  being  due  by  de- 
fendant Welntraub  as  his  one-fifth  part.  The 
plaintiffs  allege  that  no  part  of  this  indebted- 
ness has  been  paid  by  defendant  except  $125 
paid  by  direction  of  the  defendant,  that  his 
salary  of  $25  per  month  be  credited  thereon, 
and  that  there  is  still  due  the  sum  of  $101.15. 

J.  B.  Salley,  for  appellants.  Croft  &  Croft, 
for  respondents. 

GARY,  C.  J.  The  complaint  sets  forth  five 
causes  of  action.  The  first  seeks  to  have  a 
resulting  trust  declared  in  certain  lands,  and 
the  second  is  for  an  accounting.  The  others 
are  not  involved  in  this  appeal.  His  honor 
the  circuit  judge  who  heard  the  case  ruled 
that  there  was  a  resulting  trust  in  favor  of 


the  plaintiff^,  under  the  first  cause  of  action, 
but  that  under  the  second  cause  of  action 
nothing  was  due  the  plaintiffs,  for  the  rea- 
son that  they  applied  the  salary  of  the  de- 
fendant Welntraub  for  superintending  the 
farming  operations.  In  payment  of  his  propor- 
tionate part  of  the  expenses.  The  defendant 
Welntraub  appealed  upon  exceptions,  which 
will  be  reported,  except  the  first,  which  was 
withdrawn. 

The  main  question  in  the  case  is  whether 
his  honor  the  circuit  judge  erred  in  ruling 
that  there  was  a  resulting  trust  in  favor  of 
the  plaintiffs.  In  the  first  place,  the  facts 
alleged  in  the  first  and  second  causes  of  ac- 
tion (which  will  be  reported)  show  that  the 
money  advanced  by  the  plaintiffs  to  Weln- 
traub was  a  loan,  and  that  there  was  error 
in  declaring  a  resulting  trust.  In  the  second 
place,  the  testimony  of  the  plaintiffs  them- 
selves is  to  the  same  effect 

The  plaintiff  Samuel  Surasky  testified  as 
follows:  '*Q.  When  that  day  came  and  yon 
purchased  this  land,  and  $500  was  due,  what 
was  said  about  Mr.  Charles  Welntraub  pay- 
ing his  part  of  the  $500  on  the  day  it  was 
purchased?  A.  He  agreed  to  give  us  hiu 
one-fifth  interest  in  the  place,  for  ns  to  pay 
OT)t  the  money  until  he  could  pay  it  back. 

♦  •  •  Q.  Did  you  or  did  you  not  agree 
to  let  the  title  go  in  the  name,  in  that  same 
agreement?  A.  At  first  we  agreed  to  do  it, 
and  we  had  to  hold  it  for  the  debt,  until  he 
paid  for  it.  ♦  ♦  •  Q.  At  the  time  the 
place  was  purchased,  when  he  agreed  to  let 
you  have  his  one-fifth  interest,  until  he  paid 
you  back,  was  any  time  agreed  on,  when  he 
should  pay  you  for  the  money  advanced?  A. 
Tes,  sir;  he  agreed  we  shall  pay  his  one- 
fifth,  and  he  will  pay^back  in  January,  1909.*' 
On  cross-examination  he  testified:  '*Q.  As  I 
understand  you,  that  agreement  was  that 
the  title  should  be  made  out  to  all  five  of 
you,  but  with  the  understanding  that  his 
share  or  one-fifth  interest  should  stand  good 
for  whatever  moneys  you  advanced  to  pay 
his  part?  A.  It  was  no  understanding;  he 
agreed  that  we  shall  keep  it,  until  he  pays  his 
one-fifth  part  Q.  It  was  to  protect  you  from 
losing  what  money  you  advanced  for  his 
share?  A.  We  agreed  we  should  keep  that, 
for  the  money  we  paid  the  Cowards,  until 
he  paid  us  back.  Q.  And  the  title  was  made 
to  him  and  all  of  you?     A.  Yes,  the  five. 

•  •  •  Q.  You  say  he  was  to  pay  you  back 
that  first  payment,  on  the  following  January, 
1909?  A.  Yes,  sir.  Q.  When  was  he  to  pay 
you  back  what  you  advanced  for  him?  A. 
In  January,  1909,  his  part  of  the  Interest 
then  due.  Q.  In  January,  1910?  A.  No,  he 
said  in  1909,  when  he  came  to  the  payment, 
he  said  he  agreed  for  us  to  keep  it,  he  didn't 
have  any  money,  but  we  should  carry  it  on. 
Q.  When  did  he  say  he  would  pay  you  back 
what  you  advanced  to  the  Cowards,  his  part 
of  the  interest  then  due?  A.  He  said  he 
would  try  to  pay  it,  in  January,  1910,  but  he 
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did  not  Q.  In  January,  1910,  when  you 
made  thlei  payment  to  the  Cowards,  did  yon 
talk  with  him  then  about  advancing  his 
share?  A«  We  wrote  to  him  to  come  at  once. 
Q.  Did  he  come?  A.  No,  sir.  Q.  You  ad- 
Tanced  the  Installment  In  1910,  without  his 
coming  or  without  his  writing  about  it?  A. 
Yes,  sir." 

Hyman  Surasky  testified  as  follows:  ''Q. 
What  agreement,  if  any,  did  you  make  with 
Mr.  Weintraub  about  furnishing  his  money? 
A.  Before  we  bought  the  place,  we  asked 
him  if  he  had  his  money  to  pay  his  share. 
He  said  he  had  some  debts  owing  him,  and 
some  stock  of  goods,  but  he  had  none  then, 
but  would  have  It  by  January  1st,  but  could 
not  get  It  now,  but  he  agreed  to  let  us  pay 
Mr.  Ck>ward  his  fifth,  and  let  us  hold  his 
share  until  be  paid.*'  On  cross-examination 
he  testified:  ''Q.  As  I  understand,  Mr.  Wein- 
traub agreed  that,  his  one-fifth  interest  in 
the  property  should  be  as  security  for  the 
money  you  advanced  to  pay  his  share?  A. 
We  said  it  should  belong  to  us  until  he  paid 
it  Q.  Why  was  title  made  out  to  him,  as 
well  as  to  you  all?  A.  Well,  I  believe  that 
the  agreement  was,  we  knew  that  he  had 
money  owing  to  him,  and  we  fully  trusted 
him,  that  he  would  pay  on  January  1,  1909, 
his  part  Q.  How  much  money  in  goods  did 
he  say  he  had  owing  to  him,  with  which  he 
oould  pay  you  back,  on  January  Ist  his  part? 
A.  Between  $200  and  |300." 

[1]  A  resulting  trust  la  not  dependent  up- 
on the  agreement  of  parties,  but  arises  by 
operation  of  law  whenever  the  money  of  one 
person  is  used  in  the  purchase  of  land,  and 
the  title  is  made  to  another.  He  who  is 
vested  with  the  legal  title  becomes  a  trus- 
tee, and  cannot  hold  the  land  against  the 
person  whose  money  was  used  in  paying  for 
the  land. 

[2,  8]  The  doctrine  of  resulting  trusts  has 
no  application,  when  there  is  an  express 
agreement  between  the  .parties ;  and  parol 
evidence  is  admissible  for  the  purpose  of 
showing  that  a  deed,  though  absolute  on  its 
face,  was  Intended  as  security  for  a  loan. 
Brownlee  v.  Martin,  21  S.  C  392. 

[4]  The  trust  must  be  coeval  with  the 
deed,  and  cannot  arise  from  any  subsequent 
transactions.  Ex  parte  Trenholm,  19  S.  C. 
126. 

Therefore,  in  determining  whether  there 
was  a  resulting  trust  In  this  case,  we  must 
look  to  the  status  of  the  parties  at  the  time 
the  deed  was  executed.  Weintraub  joined  In 
executing  the  bond  and  mortgage  to  the 
Ck)wards,  for  the  purchase  money  of  the 
land,  and  thereby  incurred  an  equal  liability 
with  the  other  mortgagors;  and  to  declare 
that  there  was  a  resulting  trust  at  that 
time  would  take  from  him  his  share  of  the 
land,  but  leave  him  liable  to  the  Cowards 
for  his  proportion  of  the  unpaid  purchase 
money.  It  is  true  the  Cowards  in  their  an- 
swer state  that  "they  are  perfectly  willing, 


and  hereby  waive  all  and  any  rights  to  any 
Judgment,,  that  they  might  be  entitled  to, 
against  the  defendant  Charles  Weintraub,  by 
way  of  a  deficiency*';  but  subsequent  trans- 
actions oannot  give  rise  to  a  resulting  trust 
The  testimony  of  the  plaintiffs  shows  that 
they  do  not  contend  that  Weintraub  did  not 
have  an  equal  Interest  with  «each  of  them  in 
the  land,  when  the  deed  and  mortgage  were 
executed,  but  that  by  failing  to  pay  the 
amount  advanced  by  them  for  him  he  there- 
by forfeited  his  interest  in  the  land.  As  the 
failure  to  pay  took  place  after  the  deed  was 
^ecuted,  it  could  not  have  the  effect  of  rais- 
ing a  resulting  trust  The  fact  that  the 
salary  of  Weintraub  was  applied  by  the 
plaintiffs  to  the  expense  account  is  incon- 
sistent with  the  theory  that  there  was  a  re- 
sulting trust  and  tends  to  show  that  he  was 
recognized,  after  the  said  agreement,  as  one 
of  the  owners  of  the  land,  and  Jointly  liable 
for  the  purchase  money.  The  agreement  to 
pay  him  for  his  services  was  a  part  of  the 
contract  hereinbefore  mentioned,  made  by 
the  plaintiffs  and  said  defendant  on  the  6th 
of  July,  1908. 

[5]  The  following  principles  are  applica- 
ble to  this  case:  **The  rule  is  well  settled 
that  where  one  person  lends  money  to  an- 
other, to  be  used  by  the  borrower  in  the 
purchase  of  land,  no  resulting  trust  arises 
in  favor  of  the  lender  in  the  land  purchased 
by  the  borrower,  title  to  which  is  taken  in 
the  latter*s  name.  And  this  has  been  held 
true,  though  at  the  time  of  the  loan  it  was 
agreed  between  the  borrower  and  the  lend- 
er that  the  interest  In  the  land  to  be  pur- 
chased by  the  borrower  should  vest  In  the 
lender  to  the  extent  of  his  loans."  16  Enc. 
of  Law,  1149, 1150.  The  principle  Just  stated 
applied  with  greater  force  when,  as  in  this 
case,  the  borrower  and  the  lender  are  both 
liable  under  a  mortgage  executed  by  them,  in 
favor  of  the  vendor  to  secure  payment  of  the 
purchase  money, 

[61  A  resulting  trust  may  be  established 
by  parol  evidence;  but  when  the  propos- 
ed testimony  shows  an  agreement  beyond 
what  the  law  would  Imply,  it  Involves  an 
express  agreement  Inconsistent  with  a  re- 
sulting trust  Bell  v.  Edwards,  78  S.  C.  490, 
59  S.  E.  535. 

[7]  "A  resulting  trust  arises  in  favor  of 
one  who  pays  the  purchase  money  of  an  es- 
tate and  takes  title  in  the  name  of  another, 
because  of  the  presumption  that  he  who  pays 
for  a  thing  Intends  a  beneficial  Interest 
therein  for  himself;  but  this  presumption 
cannot  arise  when  a  contrary  intent  appears, 
since  it  Is  based  on  the  absence  of  evidence 
of  such  contrary  Intent  Manning  v.  Scre- 
ven, 56  S.  C.  83,  84  S.  E.  22. 

"Such  a  trust  must  arise.  If  at  all,  at  the 
time  the  purchase  is  made.  The  funds  must 
then  be  advanced  and  invested.  It  cannot 
be  made  by  after  advances,  or  funds  subse- 
quently furnished.    It  does  not  arise  upon 
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sabseqnent  payments,  under  a  contract  by 
another  to  purchase."  CHcott  ▼•  Bynum,  17 
Wall.  69,  21  L.  Ed.  670. 

The  exceptions  raising  this  question  are 
sustained. 

Although  there  was  not  a  resulting  crust, 
and  the  money  advanced  must  be  regarded 
in  the  nature  of  a  loan,  secured  by  the  inter- 
est of  Welntraub  in  the  land,  It  does  not 
follow  that  the  plaintiffs  are  not  entitled  to 
relief.  The  plaintiffs  haye  an  equitable  mort- 
gage on  the  Interest  of  Welntraub  in  the 
land,  and  there  Is  no  reason  why,,  under  the 
authority  of  Philips  v.  Anthony,  47  S.  O. 
460,  26  S.  E.  294,  they  may  not  in  this  ac- 
tion apply  for  such  an  order  as  will  subject 
the  interest  of  Welntraub  to  the  payment  of 
the  amount  due  them  by  him. 

Conceding  that  the  agreement  between 
Welntraub  and  the  Suraskys,  whereby  the 
interest  of  Welntraub  in  the  land  should 
stand  as  security  for  the  amount  advanced 
by  them,  was  obnoxious  to  the  statute  of 
frauds,  nevertheless,  when  the  Suraskys  per- 
formed their  part  of  the  agreement,  by  ad- 
vancing the  money,  Welntraub  was  estopped 
from  relying  upon  such  statute. 

In  the  case  of  Walker  v.  Railway,  26  S.  O. 
80,  1  S.  E.  866,  it  was  held  that  if  a  parol 
agreement  was  obnoxious  to  the  statute  of 
frauds  still  one  party  cannot  avail  himself 
of  this  statute  after  full  performance  of  the 
agreement  by  the  other.  The  court  therein 
used  this  language:  ''But  even  if  the  con- 
tract when  originally  made  was  obnoxious  to 
the  statute,  yet  after  it  had  been  fully  per- 
formed by  the  plaintiff  the  defendant  could 
not  then  avail  Itself  of  the  statute" — citing 
Bates  V.  Moore,  2  Bail.  614;  Gee  v.  Hicks, 
Rich.  Eq.  Gas.  6;  Carter  v.  Brown,  3  S.  C. 
298,  to  which  may  be  added  Brbwnlee  ▼. 
Martin,  21  S.  C.  392,  and  Tumipseed  v.  Sir- 
rlne,  67  S.  0.  659,  85  S.  B.  757,  76  Am.  St 
Rep.  580. 

For  the  foregoing  reasons  I  dissent  from 
80  much  of  the  opinion  of  Mr.  Justice 
WOODS,  as  is  Inconsistent  with  the  views 
herein  expressed. 

WOODS,  J.  [81  I  concur  in  the  conclusion 
that  there  was  no  resulting  trust  in  favor  of 
the  plaintiffs,  but  dissent  from  the  last  prop- 
osition laid  down  in  the  opinion  of  the  Chief 
Justice  that  the  plaintiffs  have  an  equitable 
mortgage  on  the  interest  of  the  defendant 
Welntraub  in  the  land.  An  equitable  mort- 
gage is  not  created  by  the  mere  advance  of 
money  accompanied  by  a  parol  agreement  of 
vthe  debtor  that  the  creditor  shall  have  a 
mortgage.  There  was  no  part  performance, 
nor  was  there  any  promise  to  make  a  mort- 
gage in  the  future  from  Welntraub  to  the 
Suraskys.  Upon  the  purchase  of  the  land 
toy  Welntraub  and  the  Suraskys  together 
and  the  making  of  the  title  to  all  of  them, 
Welntraub  took  possession  for  all  the  par- 


ties including  himself,  under  the  right  which 
he  had  in  common  with  the  Suraskys  to  en- 
ter and  hold  the  land  as  a  tenant  in  com- 
mon. A-  mere  promise  by  Welntraub  to  the 
Suraskys  to  pay  his  portion  of  the  purchase 
money  advanced  by  them,  and  his  agree- 
ment that  they  should  have  a  lien  therefor, 
cannot  create  an  equitable  mortgage  as  long 
as  the  statute  of  frauds  remains  the  law  of 
the  land.  None  of  the  cases  cited  by  the 
Chief  Justice  sustain  the  position  that  a  lien 
on  land  can  be  created  in  favor  of  a  cred- 
itor advancing  money,  by  a  mere  parol  agree- 
ment from  the  debtor  that  the  debt  shall  be 
a  lien,  and  I  do  not  think  any  authority  for 
such  a  proposition  can  be  found.  The  sub- 
ject has  been  discussed  at  length  in  the 
opinion  in  the  case  of  Folk  v.  Brooks,  74  S. 
E.  46,  and  I  refer  to  that  opinion  for  a  full- 
er statement  of  the  reasons  for  my  conclu- 
sion on  this  point. 

[9]  It  follows  that  the  plaintiffs  are  enti- 
tled to  recover  an  ordinary  money  judgment 
against  Welntraub  for  the  sum  of  $100  loan- 
ed to  him  to  purchase  his  share  of  the  land 
with  Interest  thereon  from  the  date  of  the 
loan.  They  will  also  be  entitled  to  subroga- 
tion to  the  rights  of  the  Cowards  as  mort- 
gagees to  the  extent  of  any  sum  they  may 
pay  on  the  portion  of  the  mortgage  d^t 
owing  by  Welntraub. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  modified  to 
conform  to  the  conclusions  herein  expressed 

HYDRIOK,  WATTS,  and  ERASER,  JJ^ 
concur. 


(90  8.  C.  662) 
NEW  YORK  LIFE  INS.  CO.  v.  MOBLET. 

(Supreme  Court  of  South  Carolina.    Mardi  11« 

1912.) 

1.  Action   (8  35*) —  Statutory  Remsoies  — 
Vacation  of  Judgment— Remedy  at  Law. 

It  was  the  intention  of  Const.  1868,  art. 
5,  §  8,  providing  that  the  General  Assembly 
shall  provide  for  abolishing  the  distinct  forms 
of  action  and  for  a  committee  on  revisioD, 
and  of  the  Legislature  by  Code  Civ.  Proc 
1902,  S  161,  to  abolish  proceedings  by  petition 
for  reoearing  and  by  bill  of  review,  and  to 
substitute  therefor  the  remedy  provided  by 
Code  Civ.  Proc.  1902,  (  195,  providing  for  the 
opening  and  vacating  of  a  jui^gncnent  for  fraud* 
inadvertence,  or  excusable  neglect  on  motion 
in  the  court  rendering  the  judgment. 

[Ed.    Note. — For    other    cases,    see    Action. 
Cent  Dig.  {§  278-294;   Dec.  Dig.  i  35.*] 

2.  Judgment  (§§  499, 621*)— Collatebal  At- 
taok— Equitabi^b  Relief. 

A  jurisdictional  defect  which  does  not 
appear  upon  an  inspection  of  the  record  does 
not  render  a  judgment  void,  but  only  voidable; 
and  proceedings  to  have  the  judgment  declared 
a  nullity,  other  than  a  motion  in  the  cause  in 
which  the  judgment  was  rendered*  must  be 
regarded  as  a  collateral  attack. 

fEd.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  H  940,  964 ;  Dec.  Dig.  8§  499, 62L«J 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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3.  JUDOlCBlfT  (I  410*)— Bqititablb  BXLIBr— 

Grounds. 

An  action  cannot  be  maintained  on  the 
equity  side  of  the  court  to  set  aside  a  judg- 
ment on  the  ground  that  it  was  a  nullity,  by 
reason  of  the  fact  that  the  summons  was  not 
served  upon  the  defendant,  unless  the  com- 
plaint alleges  some  other  fact  entitling  plain- 
tiff to  equitable  relief. 

[Bd.  Note.— For  other  cases,  see  Judgmenl, 
Cent  Dig.  §  794;   Dec  Dig.  §  419.*] 

4.  JUDGHSNT    (S  407*)— BtltTiTABLB   RKLISP— 

Gbouitdb. 

An  action  in  equity  for  relief  against  a 
judgment  on  the  ground  that  summons  was  not 
served  on  the  defendant  cannot  be  sustained 
because  of  the'  issuance  of  an  execution  upon 
the  judgment,  since  relief  against  such  execu- 
tion may  be  obtained  by  motion  in  the  cause 
in  which  the  judgment  was  recovered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  709;   Dec  Dig.  %  407.*] 

5.  Judgment  ($  460*)— Equitable  Rklibf— 

avbbmbnt  of  qroukda^multlplicity  of 

Suits. 

Equitable  relief  against  a  judgment  for 
failure  to  serve  the  summons  on  the  defend- 
ant will  not  be  granted  to  prevent  a  multiplic- 
ity of  suits,  where  no  facts  are  alleged  show- 
ing the  necessity  therefor. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §  879;   Dec  Dig.  {  460.*] 

t,  CoNfiTirunoNAL  Law  (§  307*)— Dub  Pbo- 

CKSS  OF  liAW— Enforcement  of  Judgment 

— Sebvicb  of  Pbocess. 

The  contention  that  the  refusal  ^of  equi- 
table relief  against  a  judgment  in  an  action 
wherein  the  summons  was  not  served  on  the 
defendant,  though  it  appeared  from  the  re- 
turn of  the  sheriff  that  it  had  been  served,  will 
permit  the  taking  of  property  of  the  defendant 
without  due  process  of  law,  contrary  to  Const 
tJ.  S.  Amend.  14,  will  not  be  sustained;  the  de- 
fendant having  an  adequate  remedy  at  law 
by  motion  in  the  cause  in  which  the  judgment 
was  rendered. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  §  925;  Dec  Dig.  i 
807.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County ;  R.  C  Watts,  Judge. 

"To  be  officially  reported." 

Action  by  the  New  York  Life  Insurance 
Company  against  Nannie  B.  Mobley.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

See,  ahso,  89  S.  C.  189,  71  &  E.  817. 

James  H.  Mcintosh,  R.  B.  Allison,  and  D. 
W.  Robinson,  for  appellant  J.  Harry  Foster, 
for  respondent 

GARY,  C.  J.  This  la  an  appeal  from  an 
order  refusing  an  injunction  andi  sustaining 
a  demurrer  to  the  complaint 

The  action  was  brought  by  the  New  York 
Life  Insurance  Company  for  the  purpose  of 
having  the  Judgment  mentioned  In  the  com- 
plaint declared  to  be  null  and  void,  and.  In 
the  meantime,  of  enjoining  the  enforcement 
of  the  execution  issued  upon  said  Judgment 

The  grounds  upon  which  the  plalntiif  asks 
relief  are  thus  aununarized  by  the  appel- 
Umt's  attorneys:   ''That  the  plaintiff,  which 

was  the  defendant  in  the  f orm^  action,  had 

»■■■■—-■        - .  -    .    ■       -     .       ■     ^. . .  ,  ^ 
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never  been  served  with  proceas  and  had 
had  no  opportunity  whatever  of  being  heard 
in  the  cause  which  had  been  Instituted 
against  it  by  the  defendant  That  the  serv- 
ice of  the  summons  and  complaint  in  the 
action  brought  by  defendant  contained  proof 
of  service,  such  proof  consisting  of  the  cer- 
tificate of  the  sherur  that  he  had  served  the 
summons  and  complaint  on  one  M.  L.  Beck- 
ham, as  an  agent  of  the  plaintiff  company; 
but,  in  fact  and  in  Ctnth,  said  Beckham  was 
not  an  agent  of  the  plaintiff  company,  took 
no  notice  of  the  paper  served  upon  him,  and 
gave  no  information  thereof  to  the  plaintiff 
company ;  and  that  plaintiff  has  at  all  times 
had  an  agent,  duly  appointed  and  designated 
according  to  law,  within  this  state,  upon 
whom  service  of  process  could  be  made. 
That  a  Judgment  by  default  was  taken  and 
entered  against  the  plaintiff  upon  such  serv- 
ice, and  entirely  without  the  knowledge  of 
the  plaintiff,  until  a  short  time  after  it  was 
entered.  That  plaintiff  brought  this  action 
promptly,  after  learning  of  the  default  Judg- 
ment That  the  plaintiff  liad  a  good  and 
valid  defense  to  the  action,  which  Is  set  out 
in  the  complaint,  to  the  effect  that  the  pol- 
icy of  Insurance  sued  on  had  lapsed  several 
years  before  the  death  of  the  insured  by 
reason  of  the  nonpayment  of  the  insurance 
premiums.  That  the  plaintiff  was  prevented 
from  setting  up  its  defense  and  from  being 
heard  thereon  through  no  fault  or  negligence 
on  its  part,  and  the  Judgment  rendered 
against  it  is  unjust;  and  that  it  will  be  in- 
equitable and  unconscionable  to  allow  the 
enforcement  of  a  Judgment  so  taken.  That 
the  defendant  is  proceeding  to  enforce  and 
collect  said  Judgment,  which  is  in  fact  null 
and  void." 

The  plaintiff  alleges  *'that,  unless  restrain- 
ed, the  defendant  will  issue  execution  on 
said  Judgment,  and  cause  the  same  to  be 
levied  on  Its  property,  and  thereby  injure 
its  good  name  and  reputation  within  said 
state  by  creating  the  Impression  that  it  is 
unwilling  to  pay  Its  Just  debts,  and  will 
harass  and  annoy  it,  and  interfere  with  its 
business  in  said  state,  and  involve  said  com- 
pany in  a  multiplicity  of  suits,  and  will  take 
the  property  of  said  company  without  due 
process  of  law,  contrary  to  the  fourteenth 
amendment  to  the  Constitution  of  the  Unit- 
ed States,  to  the  great  and  Irreparable  In- 
Jury  of  said  company,  for  which  It  can  have 
no  adequate  remedy  at  law." 

The  grounds  of  demurrer  Interposed  by  the 
defendant's  attorney  were  as  follows:  **That 
the  plaintiff  has  no  cause  of  action,  as  al- 
leged in  the  complaint,  as  the  Judgment 
therein  set  out  Is  not  subject  to  a  collateral 
attack,  and  that  the  cause  of  action  pleaded 
is  a  collateral  attack  on  the  said  Judgment 
That  the  plaintiff  has  a  plain  and  adequate 
remedy  at  law,  to  wit,  a  motion  in  the  orig- 
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Inal  cause  to  vacate,  modify,  or  otherwise 
secure  the  appropriate  relief,  under  section 
195  of  the  Code,  providing  for  the  opening 
and  vacating  of  a  Judgment  for  fraud,  in- 
advertence, or  excusable  neglect.  That  the 
Code  of  Civil  Procedure  has  abolished  the 
form  of  action  set  out  in  the  said  complaint ; 
and  that  there  is  no  sanction  thereof  by  the 
Code  of  Civil  Procedure.  That  the  said  com- 
plaint faila  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  In  that  the  complaint 
fails  to  show  that- the  plaintiff  has  not  a 
plain  and  adequate  remedy  at  law.  That 
the  complaint  on  its  face  shows  that  the 
matters  therein  have  been  adjudicated,  and 
the  alleged  cause  of  action  is  res  Judicata.'* 

His  honor,  Judge  Watts,  made  the  follow- 
ing order:  "This  cause  was  heard  before 
me,  pursuant  to  notice  given  at  Chester,  8. 
C,  November  13,  1911,  upon  the  affidavits 
submitted  by  plaintiff  and  defendant,  the 
pleadings  of  the  cause,  and  the  demurrer. 
Being  of  the  opinion  that  the  action  by 
plaintiff  will  not  lie,  its  remedy  being  under 
section  195  of  the  Code,  I  decline  to  grant 
the  restraining  order  asked  for,  and  the  mo- 
tion is  hereby  denied/' 

The  plaintiff  appealed  upon  the  following 
exceptions: 

(1)  "Because  bis  honor  held  and  ruled  that 
the  action  of  the  plaintiff  would  not  He;  it 
being  respectfully  submitted  that  the  action 
would  lie  because:  (a)  The  complaint  set 
forth  equitable  grounds  of  relief;  (b)  the 
remedy  sought  by  the  plaintiff  was  a  proper 
one;  (c)  the  remedy  is  a  direct  proceeding 
to  set  aside  the  Judgment  upon  the  grounds 
that  the  same  was  void,  and  for  equitable 
relief,  as  therein  set  forth,  is  in  the  same 
court,  and  between  the  same  parties;  (d) 
because  this  is  a  proper  action,  as  provided 
in  section  89,  pt  2,  of  the  Code  of  Civil  Pro- 
cedure." 

(2)  "The  order  of  his  honor,  holding  that 
the  plalntflTs  action  will  not  lie,  and  that 
Its  remedy  is  under  section  195,  and  declin- 
ing to  grant  an  order  restraining  the  defend- 
ant from  levying  and  collecting  Its  execution. 
It  being  too  late  to  assert  the  remedy  under 
these  provisions,  would  deprive  the  plaintiff 
of  its  property  without  due  process  of  law, 
contrary  to  the  Constitution  of  the  United 
States." 

(3)  "The  order  of  his  honor,  denying  to 
the  plaintiffs  the  right  to  maintain  this  ac- 
tion, and  declining  to  restrain  the  Issuance 
of  the  execution  by  the  defendant,  denies  to 
the  plaintiff  the  equal  protection  of  the  law, 
contrary  to  law  and  to  the  provisions  of  the 
Constitution  of  this  state  and  of  the  United 
States." 

(4)  "Section  195,  pt  2,  of  the  Code  of  Civil 
Procedure,  does  not  furnish  any  remedy  In 
this  case,  because  said  section  Is  only  ap- 
plicable to  Judgments  which  were  entered 
through  'mistake,  inadvertence,  surprise  or 
excusable  neglect.'     The  Judgment  involved 


here  was  not  recovered  through  the  deftfid- 
ant*s  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect,  But  was  entered  without 
any  notice  whatever  to  or  service  of  process 
upon  the  defendant" 

(5)  "That,  Inasmuch  as  the  remedy  pro- 
vided under .  section  195,  pt.  2,  of  the  Code 
of  Civil  Procedure,  is  a  right  resting  in  ther 
discretion  of  the  court  and  limited  to  one 
year,  in  the  case  at  bar,  where  the  plaintiff 
has  never  been  served  with  process,  and  lias 
never  had  an  opportunity  of  being  heard 
according  to  law,  it  .Is  not  an  adequate  rem- 
edy for  the  protection  of  the  rights  of  the 
plaintiff,  and  deprives  the  plaintiff  of  the 
equal  protection  of « the  law,  and  takes  Its 
property  without  due  process  of  law,  con- 
trary to  the  provisions  of  the  Constitution 
of  this  state  and  the  United  States." 

[1-3]  In  the  case  of  Crocker  v.  Allen,  34 
S.  C.  452,  13  S.  E.  650,  27  Am.  St  Rep.  831« 
the  action  was  brought  by  the  plaintiff 
therein  to  set  aside  a  Judgment  previously 
recovered  against  her  by  the  defendant 
therein,  and  to  obtain  an  injunction  to  re- 
strain the  enforcement  of  the  execution,  la- 
sued  on  said  Judgment  solely  upon  the 
ground  that  she  was  never  served  with  the 
summons  In  the  former  action,  and  had  no 
knowledge  of  any  such  proceedings  against 
her  until  her  land  was  advertised  for  sale 
under  said  execution. 

Mr.  Justice  (afterwards  Chief  Justice)  Mc- 
Iver,  in  delivering  the  opinion  of  the  court 
used  this  language:  "As  It  was  well  settled 
that  a  court  of  equity  would  not  entertain  a 
case  asking  for  reli^  where  the  party  com- 
plaining had  a  plain,  adequate,  and  complete 
remedy  at  law,  the  practical  inqi^ry  in  this 
case  is  whether,  under  the  former  practice, 
the  plaintiff  would  have  had  a  plain  and  ade- 
quate remedy  for  the  wrong  of  which  she 
complains  by  motion  to  the  court,  and  in  the 
case  in  which  the  Judgment  in  question  was 
rendered.  If  she  had,  then  she  cannot  main- 
tain an  action  on  the  equity  side  of  the  court 
to  obtain  the  redress  sought  but  must  re- 
sort to  the  simpler  and  less  expensive  rem- 
edy by  motion.  A  review  of  the  authorities 
will  show,  beyond  dispute,  that  the  court  of 
common  pleas  has  always  obtained  and  ex- 
ercised the  power  to  entertain  such  a  mo- 
tion." 

After  reviewing  the  authorities,  he  pro- 
ceeds as  follows:  "These  cases  unquestion- 
ably establish  the  doctrine  that  the  proper 
mode  of  proceeding  to  set  aside  a  Judgment 
prior  to  the  abolition  of  the  court  of  equity, 
was  by  motion  to  the  court  and  in  the  cause 
wherein  the  Judgment  was  rendered;  and 
therefore  a  bill  in  equity  for  that  purpose 
would  not  be  entertained  by  the  court  of 
equity,  unless  it  contained  allegations  imput- 
ing to  the  case  some  feature  of  equitable 
cognizance,  such,  for  example,  as  fraud,  ae> 
cident,  or  mistake,  or  unless  a  discovery  was 
demanded.  •  •  •  That  the  same  prac- 
tice has  been  recognized  and  followed  since 
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the  conrt  of  equity  was  abolished  as  a  sepa- 
rate tribuiial.  *  *  *  If  it  is  proposed  to 
show  that  the  return  of  the  sheriff  was  false 
by  evidence  dehors  the  record*  it  should  be 
done  by  a  motion  in  that  case ;  for,  while  it 
stands  as  it  is,  it  must  be  regarded  as  a  valid 
Judgment  in  any  other  action  or  proceed- 
ing.*' 

Seotion  3,  art  0^  Constitution  of  1868,  which 
was  not  repealed  by  the  Constitution  of  1895, 
la  as  follows:  ''That  justice  may  be  admin- 
istered in  a  uniform  mode  of  pleading  with- 
out distinction  between  law  and  equity,  they 
[the  General  Assembly]  shall  provide  for 
abolishing  the  distinct  forms  of  action,  and 
for  that  purpose  shall  appoint  some  suitable 
person  or  persons,  whose  duty  it  shall  be  to 
revise,  simplify,  and  abridge  the  rules,  prac- 
tice, pleadings,  and  forms  of  the  courts  now 
in  use  in  this  state."  Section  161  of  the 
Code  is  as  follows :  "There  shall  be  no  other 
forms  of  pleadings  in  civil  actions  in  courts 
of  record  in  this  state,  and  no  other  rules 
by  which  the  sufiidency  of  the  pleadings  is 
to  be  determined,  than  those  prescribed  in 
this  Code  of  Procedure.*'  Section  195  of  the 
Code  provides :  "The  court  may  likewise,  in 
its  discretion,  and  upon  such  terms  as  may 
be  just,  •  •  ♦  at  any  time  within  one 
year  after  notice  thereof,  relieve  a  party 
from  a  judgment,  order,  or  other  proceed- 
ing, taken  against  him  through  his  mistake, 
inadvertence,  surprise,  or  excusable  neglect.'' 

In  the  case  of  Durant  v.  Philpot,  16  S.  0. 
125,  which  was  a  motion  for  a  new  trial  on 
the  ground  of  after-discovered  evidence,  Mr. 
Chief  Justice  Mclver  used  this  language: 
"Under  the  practice  of  the  former  court  of 
equity,  it  might,  perhaps,  have  been  diffi- 
cult to  sustain  the  mode  of  proceeding  adopt- 
ed in  this  case.  Under  that  practice,  a  peti- 
tion for  rehearing  and  a  bill  of  review  were 
sustainable  on  similar  grounds,  one  of  which 
was  newly  discovered  evidence  (Hunt  v. 
Smith,  3  Rich.  Eq.  541),  but  a  petition  for 
rehearing  was  the  proper  mode  of  proceed- 
ing where  the  decree  had  not  been  signed 
and  enrolled  or  filed;  whereas,  after  the  fil- 
ing of  the  decree,  the  proper  mode  of  pro- 
ceeding would  be  by  application  for  leave  to 
file  a  bill  of  review  (Simpson  v.  Downs,  5 
Rich.  Eq.  425;  Hinson  y.  Pickett,  2  Hill, 
Eq.  353),  and  such  bill  could  not  be  filed 
without  leave  of  €te  court  (Simpson  v. 
Watts,  6  Rich.  Eq.  364  [62  Am.  Dec.  392]). 
If,  therefore,  this  should  be  regarded  as  a 
petition  for  rehearing,  it  is  liable  to  two  ob- 
jections :  First,  because  the  decree  has  been 
filed;  and,  second,  the  petition  is  not  veri- 
fied by  two  counseL  Ex  parte  Terry,  Rice 
Eq.  1;  8  Dan.  Oh.  Pr.  1623.  On  the  other 
hand,  tf  it  be  r^parded  as  in  the  nature  of  a 
bill  of  review,  no  leave  of  the  court  to  file  it 
seems  to  have  been  obtained.  It  seems  to  ns, 
however,  that  since  the  abolition  of  the  court 
of  equity,  and  the  requirement  of  the  Con- 
stitution, in  section  3,  art.  5,  that  justice 
shall  be  administered  in  a  uniform  mode  of 


pleading,  without  distinction  between  law 
and  equity,  these  modes  of  proceeding  by  a 
petition  for  rehearing  and  bill  of  review 
have  become  inapplicable,  and  that  now  the 
same  results   can   be  obtained  by   motion. 

m     m     0  *f 

After  quoting  the  foregoing,  in  Ex  parte 
Bank,  56  S.  0. 12,  33  S.  E.  781,  the  court  used 
this  language:  "From  the  foregoing,  it  is 
manifest  that  it  was  intended  to  abolish  the 
proceedings  by  petition  for  rehearing  and  by 
bill  of  review,  and  to  substitute  therefor  the 
remedy  provided  by  section  195  of  the  Code, 
which  was  intended  to  be  exclusive." 

In  the  case  of  Sanders  v.  Price,  56  S.  a  1, 
33  S.  E  731,  which  was  an  action  for  parti- 
tion, the  question  arose  whether  a  judgment 
could  be  attacked  in  that  proceeding  on  the 
ground  that  it  was  null  and  void.  The  court 
thus  disposed  of  the  question:  *The  judg- 
ment in  Porter  v.  Porter  is  not  void,  but  void- 
able; for  the  alleged  jurisdictional  defect 
is  not  manifest  from  an  inspection  of  the 
record  (which,  presumptively,  shows  the  con- 
trary), but  is  only  made  to  appear  by  evi- 
dence dehors  the  record.  Such  judgment, 
being  merely  voidable,  is  not  subject  to  col- 
lateral attack,  and  must  be  held  as  valid  and 
conclusive  until  set  aside  by  a  direct  proceed- 
ing Instituted  for  that  purpose  in  that  cause. 
0  0  0  These  actions  cannot  be  considered 
such  direct  proceedings,  brought  for  the  pur- 
pose of  impeaching  the  judgment  in  ques- 
tion." 

The  foregoing  authorities  show  (1)  that  it 
was  the  intention  of  the  Constitution  and  the 
Legislature  to  abolish  proceedings  by  peti- 
tion for  rehearing  and  by  bill  of  review,  and 
to  substitute  therefor  the  remedy  provided  by 
section  195  of  the  Code,  which,  when  appli- 
cable, was  intended  to  be  exclusive;  (2)  that 
a  jurisdictional  defect  which  does  not  appear 
upon  an  Inspection  of  the  record  does  not 
render  the  judgment  void;  but  only  voidable, 
and  that  any  proceeding  to  have  the  judg- 
ment declared  a  nullity,  other  than  a  mo- 
tion in  the  cause  tn  which  the  judgment  was 
rendered,  must  be  regarded  aa  a  collateral 
attack  on  the  judgment;  (3)  that  an  action 
on  the  equity  side  of  the  court  to  set  aside 
a  judgment  on  the  ground  that  it  was  a 
nullity,  by  reason  of  the  fact  that  the  sum- 
mons was  not  served  upon  the  defendant 
therein,  cannot  be  maintained,  unless  the 
complaint  alleges  some  other  fact  entitling 
the  plaintiff  to  equitable  relief. 

[4]  We  proceed  to  the  consideration  of  the 
question  whether  there  are  any  facts  al- 
leged in  the  complaint  herein  entitling  the 
plaintiff  to  equitable  relief ;  in  other  words, 
whether  it  shows  upon  its  face  that  the 
plaintiff  has  a  plain  and  adequate  remedy 
at  law.  The  first  ground  upon  which  the 
plaintiff  relies  is  that  an  injunction  is  essen- 
tial to  the  protection  of  its  rights  from  the 
enforcement  of  the  execution,  issued  upon  the 
alleged  void  judgment  It  cannot  be  success- 
fully contended  that  this  is  a  ground  for 
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equitable  Interference,  for  the  reason  that 
such  relief  may  be  obtained  by  motion  in  the 
cause  in  which  the  judgment  was  recovered. 
This  question  is  settled  by  the  case  of  Crock- 
er V.  Allen,  34  S.  G.  452,  13  S.  E.  650,  27  Am. 
St  Rep.  831,  in  which  the  court  says:  *'It 
cannot  be  said  that  the  necessity  for  an  in- 
junction would  be  sufficient  to  give  the  court 
of  equity  jurisdiction ;  for  that  relief  was  al- 
ways obtainable  by  a  motion  to  stay  the  exe^ 
cution,  which  the  authorities  above  cited 
show  could  have  been  granted  by  a  circuit 
judge  at  chambers  even  before  the  enact- 
ment of  the  statute  conferring  such  power." 

[6]  The  contention  of  the  plaintlfP  that  it 
Is  necessary  to  invoke  the  equitable  aid  of 
the  court  to  prevent  a  multiplicity  of  suits  is 
untenable,  for  the  reason  that  no  facts  are 
alleged  showing  such  necessity. 

[•]  The  next  ground  upon  which  the  plain- 
tlfT  relies  is  that,  unless  restrained,  the  de- 
fendant will  take  the  property  of  the  plain- 
tiflf  without  due  process  of  law,  contrary  to 
the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States. 

In  the  case  of  Roberts  v.  Pawley,  60  S.  C. 
491,  27  S.  E.  913,  the  court  had  under  con- 
sideration the  validity  of  a  judgment  ren- 
dered against  joint  debtors,  when  the  com- 
plaint alleged  they  were  partners;  but  the 
summons  was  only  directed  to  the  one  who 
was  served.  The  court  said:  "If  it  should  be 
said,  as  seems  to  be  argued  by  counsel  for 
respondents,  that  the  motion  should  not  have 
been  granted,  because  the  defendants  failed 
to  show  by  affidavit  that  they  had  a  meri- 
torious defense,  or  that  they  had  sustained 
any  prejudice,  the  answer  Is  that,  while  such 
a  showing  may  be  required  where  the  motion 
is  to  open  a  judgment  by  default  upon  the 
ground  of  some  excusable  mistake  or  negli- 
gence on  the  part  of  the  defendants,  no  such 
showing  is  required  where  the  judgment  by 
default  is  sought  to  -  be  set  aside  because 
without  legal  authority,  for  the  obvious  rea- 
son that  in  the  one  case  the  defendant  is 
asking  the  favor  of  the  court  to  be  excused 
for  his  own  default,  while  in  the  other  case 
he  is  simply  demanding  his  legal  rights  to 
be  relieved  from  a  judgment  obtained  by  the 
plaintiff  without  pursuing  the  course  pre- 
scribejd  by  law.  Accordingly  it  is  said  in 
6  Ency.  PI.  &  Praa  a(  page  170:  'A  motion' 
to  vacate  or  <  open  a  default  or  judgment 
thereon,  because  irregular  or  void,  stands  on 
a  different  footing  from  a  proceeding  for  re- 
lief because  of  mistake  in  the  defaulting  par- 
ty; and  a  case  of  excusable  neglect  need  not 
be  shown  to  authorize  the  court  to  grant  the 
order,  nor  is  an  affidavit  of  merits  or  a  good 
def^ise  required."* 

These  authorities  show  that  a  motion  to 
be  relieved  from  a  judgment  taken  against 
a  party  through  his  mistake,  etc,  stands 
upon  an  entirely  different  footing  from  a  mo- 
tion to  set  aside  a  judgment  on  the  ground 


that  the  summons  was  not  served  on  the  de- 
fendant, so  as  to  make  him  a  party  to  the  ac- 
tion. The  first  of  these  motions  is  based 
upon  the  conduct  of  the  party  oaaking  the 
motion,  and  is  addressed  to  the  discretion  of 
the  court,  whUe  the  other  is  merely  the  as- 
sertion of  a  legal  right,  founded  upon  the 
failure  of  the  advene  party  to  comply  with 
the  requirements  of  the  law,  and  is  not  de- 
pendent upon  the  discretion  of  the  court. 

Section  195  of  the  Code  is  inapplicable  to 
the  second  of  said  motions,  which  the  court 
has  authority  to  grant  under  the  general 
power  of  the  court  to  relieve  against  Its  judg- 
ments, on  the  ground  that  they  are  void  or 
voidable.  It  will  thus  be  seen  that  the  plahi- 
tiff  has  a  plain  and  adequate  remedy  at  law, 
and  the  demurrer  was  properly  sustained. 

There  was  also  an  appeal  from  an  order, 
made  by  his  honor.  Judge  Gage,  refusing  to 
allow  the  plaintiff  to  amend  its  complaint  by 
alleging  fraud.  It  has  not,  however,  been 
made  to  appear  that  his  honor,  the  circuit 
judge,  erroneously  exercised  hiiB  discretion. 

Judgment  affirmed. 

WOODS,  HYDRICK,  and  FBASEB»  JJ^ 
concur.    WATTS,  J.,  disqualified. 


(90  s.  o.  5IL> 

AMERICAN  FERTILIZING  CO.  t.  SIMS 

et  al. 

(Supreme  Court  of  South  Carolina.    March  11« 

1912.) 

1.  Evidence  (|  419*)— Parol  Evidence. 

On  a88i>gnment  of  a  note  payable  in  money, 
secured  by  a  lien  on  a .  crop,  parol  evidence  of 
an  agreement  to  pay  the  note  in  services  ia 
inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence* 
Dec  Dig.  {  419.*] 

2.  Appeal  and  Ebbob  ({  967*)<-Di8Cbetion— 
Denial  of  Motion  to  Amend. 

A  denial  of  a  motion  to  reopen  a  refer- 
ence to  a  master  and  to  allow  an  amendment 
to  the  answer,  made  more  than  10  years  after 
the  original  answer,  is  witliin  the  discretion 
of  the  trial  court 

[Ed.  Note.— For  other  cades,  see  Appeal  and 
Error,  Dec.  Dig.  %  »67.*1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  R.  C.  Watts,  Judge. 

Action  by  the  American  Fertilizing  C;k)m- 
pany  against  E.  L.  Sims  and  another.  From 
a  Judgment  for  plalntifi^  defendants  appeal. 
Affirmed. 

Bomar  &  Simpson,  f or  appeUantiL  Sanders 
&  De  Pass,  for  respondent. 

FRASER,  J.  This  Is  a  suit  on  a  note 
wbich  included  a  lien  on  a  crop  for  fertiUzers 
signed  by  the  appellants.  The  note  was 
executed  to  one  H.  T.  Butler  for  $226,  on  the 
17th  of  March,  18d&  The  suit  was  com- 
menced in  1901.  The  plaintiff  alleged  that, 
at  the  time  said  lien  note  was  given  by  the 
defendants,  the  said  H.  T.  Butler  was  the 


•For  other  cases  w—  same  topic  and  secUon  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Bep'r  Indexes 


8.CL) 


OHIO  POTTBBT  A  GLASS  00.  T.  TAI4BEBT 


1087 


agent  of  plaintiff,  and  when  said  note  was 
given  it  was  and  has  ever  since  been  the 
property  of  plaintiff,  which  is  now  the  legal 
owner  and  holder  thereof,  and  that  no  part 
thereof  has  been  paid*  The  defendants  ad- 
mitted the  purchase  of  the  fertilizers  and  the 
execution  of  the  note,  but  alleged  that  they 
bought  from  Butler  and  had  paid  the  note 
to  him  by  professional  services  of  the  defend* 
ant  O.  P.  Sims,  or  the  law  flrI^  of  which  he 
was  a  member;  that  the  defendfuit  Mrs.  B.  L. 
Sims  had  purchased  the  interest  of  Mr. 
Thomason,  the  law  partner  of  Mr.  G.  P. 
Sims,  without  notice  of  any  claim  of  the 
plaintiff;  that  Mr.  Butler  had  recognized  the 
defendants'  rights  and  had  delivered  to  the 
defendants  a  written  order  to  the  clerk  oi 
the  court  to  mark  satisfaction  on  the  record; 
and,  within  the  scope  of  a  general  denial,  de- 
nied the  plaintifTs  ownership  of  the  note. 

There  were  two  orders  of  reference  to  suc- 
cessive masters.  The  first  order  was  to  re- 
port on  all  the  issues.  The  second  was  sim- 
ply to  take  and  report  the  testimony.  The 
second  master,  Mr.  G.  T.  Lanham,  reported 
on 'all  issues  in  his  report,  dated  March  16, 
1911.  The  appellants  complain  that  the  ref- 
erence was  closed  without  notice  and  moved 
to  reopen  the  reference  and  to  be  allowed  to 
amend  their  answer.  Judge  Watts,  who  tried 
the  cause,  ignored  the  master's  findings  as 
unauthorized,  refused  to.  recommit  the  case, 
refused  the  motion  to  amend,  and  gave  Judg- 
ment for  the  plaintiff  for  $429.91.  From  this 
order  the  defendants  appealed  upon  five  ex- 
cations,  but  have  consolidated  them  to  two. 
We  adopt  this  consolidation. 

[1]  "It  was  error  to  allow  the  plaintiff  to 
Introduce  evidence  tending  to  contradict  or 
vary  the  lien  note  on  which  this  suit  is 
brought" 

The  question  as  to  whether  the  contract 
can  be  varied  by  testimony  or  no,  and  by 
what  kind  of  testimony  it  can  be  varied  (if 
at  all),  ar^  purely  academic  questions  in  this 
case.  The  plaintiff  sets  up  a  contract  of 
which  it  alleges  it  is  the  owner  and  offers 
written  evidence  that  it  is  the  owner.  The 
defendant  answers  setting  up  a  parol  agree- 
ment that  the  note  was  to  liave  been  paid, 
not  in  money,  according  to  its  terms,  but  by 
professional  services.  The  answer  says,  "And 
to  pay  them  for  their  services  the  sum  of 
$250  and  that  this  purchase  of  fertilizers 
should  be  in  part  payment  therefor."  The 
proof  of  this  was  by  parol  evidence  alone. 
Now,  exclude  all  evidence  to  vary  the  terms 
of  the  contract,  and  2^ou  have  a  contract  tot 
the  payment  of  money  and  no  money  paid. 
A  judgment  follows  of  necessity.  No  one 
wlU  contend  that  an  assignment  may  not  be 
had,  whatever  may  be  the  effect  of  the  as- 
signment of  such  a  paper.  This  exception  is 
overruled. 

£2]  II.  That  his  honor  "erred  in  holding 


that  the  motion  to  recommit  the  case  and  to 
be  allowed  to  amend  the  answer  of  the  de- 
fendant came  too  late." 

Appellant  says:  "His  honor,  it  will  be  ob- 
served, did  not  refuse  this  motion  as  a  mat- 
ter of  discretion,  but  because,  as  matter  of 
law,  the  motion  was  made  too  late."  It  does 
not  appear  that  the  denial  of  the  motion  was 
in  obedience  to  a  misapprehended  command 
of  the  law  and  that  the  finding  was  not  in 
the  exercise  of  his  discretion.  A  defense^ 
may  "come  too  late"  to  aiKieal  to  discretion. 
Where  the  defense  is  purely  technical  (as 
here),  it  might  not  appeal  to  the  discretion 
of  a  judge  to  allow  any  time  beyond  that 
which  the  law  allows.  In  this  case  the  orig- 
inal answer  was  sworn  to  on  March  16, 1901. 
The  affidavit  upon  which  the  motion  was 
made  was  dated  July  6,  1911.  More  than  10 
years  had  elapsed,  and  we  cannot  say  that 
the  trial  judge  did  not  exercise  his  discre- 
tion, or,  in  the  exercise  of  it,  has  abused  it 
This  exception  is  overruled. 

The  judgment  of  diis  court  is  that  the 
judgment  appealed  flrom  Is  affirmed. 

GARY,  0.  J.,  and  WOODS  and  HTDRIOK, 
JJ.,  concur.    WATTS,  X,  disqualified. 


(W  8.  C.  664) 

OmO  POTTERY  A   GLASS  CO.  ▼. 
TALBERT. 

(Supreme   Court  of  South  Carolina.     March 

11,  1912.) 

1.  Appeai.  aitd  Ebbob   (§  237*)— QxTEsnoNB 

IN    LOWEB    OOUBT  —  SUFPICIENCT    OF    EVI- 
DENCE—MOTION  TO  Ddusct  Vbbdiot. 

Under  Supreme  Court  Rule  77  (75  S.  C. 
572,  73  S.  E.  vii),  which  provides  that  a  point 
that  there  is  no  evidence  to  support  a  defense 
shall  be  first  made  by  motion  to  direct  a  ver- 
dict, an  exception  on  that  ground  cannot  be 
considered  on  appeal  if  no  such  motion  was 
made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  237.*] 

2.  Appeal   and   Ebbob    (I    1078*) —Objec- 
tions—Abandonment— Failubb  to  Aboub. 

Exceptions  are'  abandoned  by  failing  to 
argue  them  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erro^  Cent.  Dig.  {{  4256-4261;    Dec  Dig.  | 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County ;  R.  O.  Watts,  Judge. 

Action  by  the  Ohio  Pottery  &  Glass  Com- 
pany against  B.  C.  Talbert  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Giles  &  Ouzts,  for  appellant  D.  H.  MagiU, 
for  respondent. 

FRASESt,  J.  This  was  an  action  for  goods 
sold  and  delivered  to  the  defendant  by  the 
plaintiff.  The  defendant  acknowledged  hav- 
ing received  the  goods,  but  pleaded  payment 
The  defendant  claims  that  he  paid  for  the 
gobds  and  paid  the  agent  from  whom  he 
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boughf.  The  plaintiff  denied  that  the  agent 
to  sell  had  any  authority  to  receive  payment. 
There  was  a  verdict  for  the  defendant 
Plaintiff  appealed. 

The  following  are  the  exceptions: 

"(1)  We  most  respectfully  submit  that  It 
was  error  of  law  in  his  honor  to  refuse  the 
motion  for  a  new  trial  when  the  record 
shows  there  was  not  a  scintilla  of  evidence 
going  to  establish  the  fact  that  Bayol  was 
the  agent  for  the  plaintiffs  for  the  purpose 
of  collecting  the  account  In  dispute,  but,  on 
the  contrary,  the  positive  testimony  of  the 
plaintiffs  established  the  fact  that  Bayol  was 
not  the  agent  of  the  plaintiffs  for  that  pur- 
pose. 

"(2)  It  Is  most  respectfully  submitted  that 
the  Jury  disregarded  the  charge  of  his  honor, 
and  it  was  error  of  law  to  refuse  the  motion 
for  a  new  trial. 

''(3)  It  is  most  respectfully  submitted  that 
the  testimony  of  the  defendant  shows  con- 
clusively that  Bayol  was  the  agent  of  the 
defendant  when  he  received  the  purchase 
price  for  the  bill  of  goods  and  was  not  the 
agent  of  the  plaintiffs,  and  it  was  error  of 
law  for  his  honor  to  refuse  to  set  aside  the 
said  verdict  of  the- Jury  and  order  a  new 
trlaV 

[1]  The  question  of  no  evidence  is  a  ques- 
tion of  law,  but  this  court  has  adopted  and' 
published  the  following  rule  77  (75  S.  C.  572, 
73  S.  B.  vli)  :•*♦♦♦♦  The  ix)int  that 
there  is  no  evidence  to  support  a  defense 
shall  be  first  made  by  a  motion  to  direct  a 
verdict."  No  such  motion  was  made,  and 
this  exception  cannot  be  considered. 

[2]  The  second  and  third  exceptions  were 
not  considered  in  the  argument,  and  there- 
fore they  are  deemed  abandoned. 

The  Judgment  of  this  court  is  that  the 
Judgment  appealed  from  is  affirmed. 

GART,  O.  J.,  and  WOODS  and  HYDRICK, 
JJt  concur.    WATTS,  J.,  disqualified* 


(90  S.  c.  490) 

WILLIAMS  v.  McMANUS. 

(Supreme  Court  of  South  GaroUna.    March  2, 

1912.) 

1.  MOBTOAQES  (I  32*)— ABSOLtTTB  DEED  AS 
M0BTOA0E--*lNTENTI0N    OF   PaBTIES. 

A  deed  absolute  on  its  face  may  in  equity 
be  declared  a  mortj^age,  if  the  evidence  shows 
that  such  was  the  intention  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent  Dig.  {  60;  Dec  Dig.  {  32.*] 

2.  MoBTGAOBS  (H  30,  3S*)— Absolttte  Deed 
AS  Mobtoagb-hPbesumftion  and  Bubden 
or  Pboof. 

The  presumption  is  that  a  deed  absolate 
on  its  face  is  what  it  purports  to  be,  and  its 
character  as  a  mortgage  can  be  established 
only  by  evidence  clear,  unequivocal,  and  con- 
vincing. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Gent  Dig.  §§  95,  109;   Dec.  Dig.  §§  36,  38.*] 


3.  Mobtgages    (§  38*)— Absolittb   Deed   as 

MOBTGAQE— SurriCIENCT   OF   EVIDENCE. 

Evidence,  in  an  action  to  declare  a  deed 
absolute  on  its  face  to  be  in  fact  a  mortgage, 
held  sufficient  to  show  that  it  was  an  absolute 
deed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent  Dig.  §S  108-111;   Dec.  Dig.  §  38.*] 

4.  Specific  Pebfobmanoe  (§  93*)— Sale  of 
Real  Estate  —  Bbeach  by  Pubchaseb  — 
Time  as  Essence  of  Gontbact. 

Where  a  purchaser  of  land,  who  was  Id 
possession  under  a  contract  which  required 
him  to  pay  taxes  and  a  specified  amount  on  the 
purchase  price  on  a  given  day,  time  being  stat- 
ed to  be  of  the  essence  of  the  contract,  failed 
to  do  either,  and  subsequently  suffered  a  de- 
fault judgment  to  be  taken  against  him  by  the 
vendor  in  proceedings  to  recover  possession* 
under  which  he  was  ejected,  he  forfeited  all 
rights  under  the  contract  and  could  not  there- 
after compel  performance. 

[Ed.  Note. — For  other  cases,  see  Specific 
Performance,  Gent  Dig.  §§  245-248;  Dec  Dig. 
§  93.*] 

Appeal  from  Gommon  Pleas  Gircuit  Gourt  of 
Lancaster  Gounty ;  S.  W.  G.  Shlpp,  Judge. 

Action  by  John  Williams  against  B.  G.  Mc- 
Manus.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

John  Williams,  on  September  6,  1906,  con- 
veyed the  premises  in  controversy  by  a  deed 
absolute  on  Its  face  for  a  stated  considera- 
tion of  $300  to  R.  G.  McManus,  who  on  the 
same  day  executed  a  bond  for  title  in  the 
penal  sum  of  $300,  reciting  that:  "Whereas, 
the  above  bounden  R.  G.  McManus  has  this 
day  agreed  to  sell  to  the  said  John  Wil- 
liams the  following  described  tract  of  land 
In  the  county  of  Lancaster,  said  state,  ta 
wit:  All  that  piece,  parcel  or  lot  of  land 
situated  within  the  Incorporate  limits  of 
the  town  of  Lancaster,  containing  one-fourth 
(1-4)  acre,  more  or  less,  being  In  the  shape 
of  a  triangle  and  bounded  on  the  north 
by  lot  of  R.  G.  McManus;  east  by  Main 
street  of  said  town  of  Lancaster;  sooth  by 
right  of  way  of  Southern  Railway  Gompany; 
and  on  the  West  by  lot  of  said  R.  G.  Mc- 
Manus, on  condition  that  the  said  John  Wil- 
liams shall  pay  the  sum  of  three  hundred 
forty-eight  and  no  100  ($348.00)  dollars,  in 
manner  following,  that  Is  to  say:  One  hun- 
dred and  seventy-four  ($174.00)  dollars  on 
September  1,  1907,  and  one  hundred  and  sev- 
enty-four ($174.00),  dollars  on  September  1, 
1907,  and  one  hundred  and  seventy-four 
($174.00)  dollars  on  September  1,  1908:  Now 
the  condition  of  this  obligation  is  such,  that 
if  the  said  John  Williams  shall  pay  the 
said  purchase  money  so  as  aforesaid  stipu- 
lated and  shall  in  the  meantime  pay  all  taxes 
on  said  land,  and  the  said  R,  G.  McManus 
shall  on  the  completion  of  said  payments 
make,  execute  and  driver,  or  cause  to  be 
made,  executed  and  delivered,  a  good  and 
sufficient  deed  of  conveyance  (with  warranty 
against  himself,  his  heirs  and  assigns  on]y> 
of   the   land   above  described   to   the  said 
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John  Williams,  then  fhls  obligation  to  be 
Toid  and  of  none  effect  or  else  to  remain  in 
full  force  and  virtue.  And  it  Is  expressly 
agreed  by  and  between  the  parties  aforesaid 
that  *tlme  is  of  the  essence  of  this  contract,' 
and  that  in  the  event  of  the  nonpayment  of 
said  snm  of  money  or  any  part  thereof, 
promptly  at  the  time  herein  limited,  that 
then  the  said  R.  C.  McManus  is  absolutely 
discharged  from  any  and  all  liability  to 
make  and  execute  such  deed  and  may  treat 
the-  said  John  Williams  as  tenant  holding 
over  after  the  termination,  or  contrary  to  the 
terms  of  his  lease;  or  if  he  prefer  so  to  do 
may  enforce  the  payment  of  the  purchase 
money." 

The  following  is  the  report  of  John  T. 
Green,  Special  Referee: 

'*In  obedience  to  an  order  of  this  court,  of 
date  October  27,  1909,  the  undersigned  has 
taken  the  testimony  In  the  above-stated 
cause  and  heard  the  argument  of  counsel  on 
the  issues  of  law  and  fact^  Involved  therein. 
The  testimony  so  taken  by  me,  consisting 
of  18  pages,  is  herewith  separately  reported. 
•My  rulings  on  objections  made  during  the 
taking  of  the  •  testimony  are  to  be  found 
noted  on  the  margin.  It  is  admitted  that 
on  the  5th  day  of  September,  1906,  the  plain- 
tiff, John  Williams,  in  consideration  of  the 
sum  of  $300  in  cash  paid  to  him  executed 
and  delivered  to  the  defendant,  R.  C.  Mc- 
Manus, the  deed  of  conveyance,  marked  by 
me  'Exhibit  C.,*  for  the  lot  therein  described; 
that  on  the  same  day  defendant  and  plaintiff 
entered  into  the  agreement  marked  'Exhibit 
B,'  called  a  'bond  for  title';  and  that  the 
lot  described  in  said  bond  for  title  is  the 
same  lot  referred  to  in  said  deed  of  convey- 
ance. The  only  issues  raised  by  the  plead- 
ings and  testimony  in  this  case,  as  I  take  it, 
are  as  follows:  (1)  Was  the  said  deed  from 
plaintiff  to  defendant  intended  by  the  par- 
ties at  the  time  of  its  execution  to  be  an 
absolute  sale  and  conveyance  of  the  lot 
therein  mentioned,  as  claimed  by  defendant; 
or  was  it  intended  by  them  as  a  mortgage  to 
secure  a  loan  of  $300  by  defendant  to  plain- 
tiff, as  claimed  by  the  latter?  (2)  Even  if  the 
said  deed  is  held  to  be  absolute,  and  that 
it  was  not  intended  as  a  mortgage,  still  was 
plaintifT  entitled  under  the  terms  of  the  said 
bond  for  title  to  have  the  said  lot  reconveyed 
to  him,  when  he  tendered  to  defendant  on 
April  10,  1909,  the  sum  of  $364.98  and  de- 
manded a  deed  from  defendant? 

"After  a  careful  review  of  the  testimony 
adduced  before  me,  my  findings  are  as  fol- 
lows: 

"Findhigs  of  Fact 

•*!  find  from  the  preponderance  of  the  evl- 
'  dence  adduced  before  me: 

'*(!)  That  on  a  number  of  occasions  prior 
to  the  date  of  the  execution  of  the  said  deed 
of  conveyance  and  l>ond  for  title,  plaintiff 
applied  to  defendant  for  a  loan  of  money 
on  the  lot  in  question;   but  that  defendant 


declined  to  make  him  any  loan,  expressing  a 
willingness,  however,  to  buy  the  said  lot,  if 
plaintiff  would  sell  it 

"(2)  That,  at  the  time  of  the  execution  of 
the  deed  to  the  defendant,  McManus,  one 
F.  R.  Massey  held  a  mortgage  on  said  lot 
for  $200,  which  plaintifT  was  unable  to  pay. 

"(3)  That  plaintiff  is,  and  was  at  the 
time  of  the  execution  of  the  said  deed,  a 
colored  man  of  more  than  average  intelli- 
gence, that  he  could  read  and  write,  and 
that  no  advantage  was  taken  of  him  in  the 
execution  of  the  said  papers. 

"(4)  That  the  said  deed  of  conveyance  and 
the  said  bond  for  title  were  executed  at 
the  same  time  and  place  and  before  the 
same  witnesses. 

"(5)  That  the  plaintiff  remained  in  posses- 
sion of  the  prefnises,  after  the  execution  of 
the  said  papers,  until  the  22d  day  of  June, 
1908,  when  he  was  ejected  therefrom  by  the 
sheriff  of  Lancaster  county  under  a  warrant 
of  ejectment  issued  to  him  by  W.  P.  Caskejr 
and  B.  F.  Phillips,  magistrates  for  said  coun- 
ty, under  section  2421  of  the  Code  of  Laws 
of  South  Carolina  (1902). 

"(6)  That  since  the  execution  of  the  said 
deed  of  conveyance  the  defendant,  McManus,, 
has  continuously  paid  the  taxes  on  the  prem- 
ises in  question. 

"(7)  That  no  money  was  paid  or  tendered 
by  plaintiff  to  defendant  under  the  said 
bond  for  title  or  otherwise  up  to  the  time 
of  his  said  ejectment  on  June  22,  1908. 

"(8)  That  on  the  10th  day  of  April,  1909, 
H.  M.  Dunlap,  Esq.,  as  attorney  for  the 
plaintiff,  did  tender  to  the  defendant  Mc- 
Manus, the  sum  of  $364.98  and  demanded 
that  he  execute  to  plaintiff  a  deed  of  convey- 
ance for  the  lot  in  question,  claiming  that 
the  said  sum  so  tendered  was  'in  payment  of 
the  mortgage  held  by  -him  from  John  Wil- 
liams,* and  that  McManus  refused  to  accept 
the  same. 

"(9)  As  to  the  most  vital  question  of  fact 
in  the  case,  to  wit  as  to  whether  the  said 
deed  from  plaintiff  to  defendant  which  is 
absolute  on  its  face,  was  really  intended  by 
the  parties  at  the  time  to  be  a  mortgage, 
I  am  forced  to  conclude  from  all  the  facts 
and  circumstances  of  this  case,  as  gathered 
from  the  testimony  adduced  before  me,  and 
from  what  I  know  of  the  character  of  the 
respective  witnesses  examined  before  me, 
that  the  original  contract  between  the  par- 
ties was  a  sale  of  the  lot  in  question;  that 
the  deed  of  conveyance  from  plaintiff  to  de- 
fendant (Exhibit  0)  was  a  deed  and  not  a 
mortgage;  and  that  there  was  a  contract 
(Exhibit  B)  to  resell  to  the  grantor  (Wil- 
liams) within  a  stipulated  time,  and  upon 
conditions  therein  fully  expressed. 

"In  the  first  place,  no  other  conclusion 
can  be  drawn  from  the  testimony  in  the 
case  than  that  at  the  time  of  the  execution 
of  the  said  deed,  the  said  lot  was  not  of 
greater  value  than  $300,  the  sum  paid  plain- 
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tiff  by  defendant  i^galn,  in  ylew  of  the  fact 
as  established  by  the  testimony  that  the  de- 
fendant, McManns,  had  time  and  again  pre- 
yionsly  refused  to  loan  plaintiff  money  on 
this  lot,  nothing  appeared  in  the  case  that 
was  calculated  to  induce  him  to  change  his 
mind  as  to  the  wisdom  of  becoming  plain- 
tiff's creditor.  Again,  the  lot  in  question 
adjoined  that  of  the  defendant,  McManus, 
i^nd  lay  between  the  McManus  lot  and  the 
Southern  Railway  depot — a  fact  that  would 
Induce  McManus  to  pay  more  for  it  than 
any  one  else,  but  a  fact  that  would  not 
Induce  him  to  make  a  loan  to  plaintiff  to 
the  extent  of  the  full  value  of  the  lot. 

"Again,  the  testimony  of  Jas.  M.  Knight, 
who  was  one  of  the  witnesses  to  the  deed  in 
question,  strongly  corroborated  the  positive 
statement  of  the  defendant,  McManus,  to  the 
effect  that  the  deed  in  question  was  not  in- 
tended as  a  mortgage  to  secure  a  loan,  but 
to  convey  the  absolute  title  in  this  lot  to 
defendant 

''Again,  that  positive  testimony  of  the  wit- 
ness Geo.  F.  Payseur,  as  to  the  admissions 
made  to  him  by  plaintiff  to  the  effect  that 
he  had  sold  the  lot  to  McManus  with  the 
right  to  buy  it  back  in  two  years  without 
paying  any  rent,  seemed  conclusive  to  me  on 
the  question  of  the  intention  of  the  said 
deed. 

"In  addition  to  the  fact  that  the  witnesses 
Knight  and  Payseur  are  entirely  disinterest- 
ed in  this  case,  they  are  in  no  way  related 
to  the  defendant  and  are  men  of  character 
and  veracity. 

''Again,  the  admissions  of  plaintiff  as  made 
to  T.  T.  Williams,  Esq.,  as  to  the  transaction 
between  plaintiff  and  defendant,  would  seem 
to  leave  no  doubt  even  of  the  fact  that  the 
instrument  in  question  was  intended  as  a 
deed  and  not  a  mortgage. 

"I  have  been  able  to  find  nothing  in  the 
testimony  tending  to  corroborate  the  state- 
ments of  the  plaintiff  as  to  the  transaction 
In  question,  except  the  fact  that  he  was  al- 
lowed by  deffflidant  to  remain  in  possession 
of  the  lot  until  his  ejectment  therefrom 
without  paying  rent  And  even  that  fact  is 
explained  by  plaintiff  himself  when  he  told 
the  witness  Geo.  F.  Payseur,  in  substance, 
that  in  selling  the  lot  to  defendant  it  was 
understood  that  he  was  to  pay  no  rent  for 
two  years. 

"  'In  the  absence  of  dear,  unequivocal,  and 
convincing  evidence,  the  presumption  will 
prevail  that  a  deed  of  conveyance  is  what  on 
its  face  it  appears  to  be.'  Brown  v.  Bank,  55 
S.  a  70,  32  S.  E.  816;  Greswell  v.  Smith. 
61  S.  C.  579,  39  S.  B.  757;  Ray  v.  Counts,  82 
S.  C.  557,  64  S.  B.  1135. 

"The  above  being  my  conclusions  of  fact 
in  this  case,   I  am  forced  to  find  as  my 

"Conclusions  of  Law. 

**!,  That  the  original  contract  between  the 
plaintiff,  Williams,  and  the  defendant,  Mc- 
Manus, was  an  absolute  sale  of  the  lot  in 


question;  that  the  deed  of  conv^anee  from 
the  former  to  the  latter  was  a  deed  and  not 
a  mortgage;  and  that  therefor  defendant 
took  the  absolute  title  to  the  real  estate  de- 
scribed in  said  deed. 

"2.  That  under  the  terms  of  the  bond  for 
title  (Exhibit  B)  the  defendant  did  contract 
to  resell  the  said  lot  to  plaintiff  within  a 
specified  time;  that  plaintiff  forfeited  his 
rights  under  said  contract  by  failing  to  com- 
ply with  its  terms,  in  that  he  failed  to  pay 
the  taxes  on  said  lot  and  to  meet  the  first 
payment  of  the  purchase  money,  as  provided 
for  in  said  contract  or  bond  for  title.  I  hold 
that  time  was  sufficiently  made  the  essence 
of  this  contract;  and  that  when  plaintiff  fail- 
ed to  make  the  first  payment  required  of  him 
on  September  1,  1907,  he  forfeited  his  rights 
under  said  bond  for  title. 

"In  addition  to  this,  the  plaintiff,  under 
the  ejectment  proceedings  had  before  the  two 
magistrates,  failed  to  appear  or  to  answer 
the  rule  to  show  cause,  allowed  Judgment  to 
be  taken  against  him  by  default,  and  took 
no  step  to  prevent  his  ejectment  from  the 
premises  in  question.  Under  such  clrcum-* 
stances,  I  am  forced  to  conclude  that  the  ten- 
der by  his  attorney  of  $364.98  on  April  10» 
1909,  did  not  restore  plaintiff's  rights  under 
said  bond  for  title;  and  that  defendant  was 
not  bound  to  accept  the  same  and  make  plain- 
tiff a  deed  to  the  said  premises,  as  demanded 
by  him.  Having  failed  to  comply  with  the 
terms  of  his  contract  to  buy  back  this  prop- 
erty from  defendant  to  whom  he  had  pre- 
viously sold  it  absolutely,  plaintiff  is  not  in 
a  position  to  demand  a  specific  performance 
of  the  contract— that  defendant  now  make 
him  a  deed  for  the  premises  described  in  the 
complaint. 

"Such  being  my  conclusions  of  fact  and 
law  in  this  case,  I  would  respectfully  recom- 
mend that  the  complaint  herein  be  dismiss- 
ed, with  the  costs  of  the  action." 

Testimony  was  taken  by  the  special  ref* 
eree,  as  follows  (the  figures  in  brackets  refer- 
ring to  the  objections  hereinafter  shown) : 

"W.  B.  Plyler,  being  duly  sworn,  testified 
as  follows  : 

"Direct  examination  (by.  Mr.  fDunlap) :  Q. 
Mr.  Plyler,  do  you  remember  in  the  neighbor- 
hood of  1908  a  conversation  with  you  and 
John  Williams  here,  the  plaintiff,  about  a 
piece  of  property  he  had  about  the  depot? 
It  is  described  in  the  complaint  as  %  acre. 
Do*  you  remember  the  conversation  and  the 
amount  you  offered  him  for  property?  (Ol)- 
Jection  [11  to  this  testimony  by  defendant  on 
the  ground  that,  if  any  testimony  is  compe- 
tent as  to  value  of  the  land,  it  innat  be  as 
to  the  value  of  the  land  at  the  time  of  the 
execution  of  the  deed  and  bond  for  title.  * 
The  ruling  of  the  referee  reserved.  All  rul- 
ings on  testimony  will  be  reserved  by  referee 
until  the  conclusion  of  the  reference.)  A. 
Well,  I  had  talked  several  times  about  that 
landf  that  property  down  there*  and  be  did 
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not  name  no  certain  price,  and  I  did  not 
make  any  certain  price.  Q.  Ton  own  consid- 
erable real  estate  In.  the  town  of  Lancaster, 
and»  of  course,  yon  are  conversant  with  the 
prices  of  property  by  reason  of  your  holdings, 
are  yon  not,  sir?  What  would  you  estimate 
that  about  this  time,  1908,  that  this  piece  of 
property  was  worth?  (Objection  [2]  of  de- 
fendant on  the  same  ground  as  stated  above, 
and  on  the  further  ground  that  the  witness 
has  not  qualified  as  an  expert)  A.  I  thought 
there  was  more  land  than  the  men  say — hi 
acre.  Q.  What  would  you  think  it  was 
worth?  A.  Well,  I  thought  it  was  worth  $400 
or  1500.  I  didn't  think  very  much  about  it 
The  thought  just  come  up.  , 

"Gross-examination  (by  Mr.  Williams):  Q. 
That  was  about  1906?  A.  Yes,  sir;  about 
two  years  ago  or  a  little  better. 

"John  Williams,  being  duly  sworn,  testified 
as  follows: 

"Direct  examination  (by  Mr.  Dunlap):  Q. 
John,  in  September  of  1906  it  Is  admitted 
that  you  owned  this  tract  of  land  down  at 
the  depot  Now  just  state  what  become  of 
that  piece  of  property?  A.  C:k)mmence  at  the 
beginning?  Q.  Just  state  the  agreement  be- 
tween you  and  Dr.  McManus.  A.  All  right 
Well,  what  I  want  to  say  is  that  the  first  of 
the  contract  with  Dr.  McManus,  Mr.  Carter 
come  along  by  my  house,  I  just  asked —  Q. 
As  a  result  of  your  conversation  with  Mr. 
Carter,  what  did  you  do  after  your  conversa- 
tion? After  you  got  through  with  Mr.  Car- 
ter, what  did  you  do  with  Dr.  McManus?  A. 
I  sent  to  Dr.  McManus  about  letting  me  have 
some  money.  Mr.  McManus  he  said,  'About 
how  much  do  you  want?*  Well,  I  says  that 
I  would  like  to  have  about  $300.  He  said, 
'Reckon  I  could  let  you  have  that  much,'  I 
said  I  would  be  back  to-morrow,  and  the 
,  next  day  come,  and  I  come  along  back  here 
and  saw  him  about  it,  and  the  first  thing  he 
said  to  me  was  how  long  would  I  want  it  I 
said  about  the  space  of  two  years.  And  we 
went  in  then  to  an  agreement  to  get  the  mon- 
ey and  he  let  me  have  it  At  that  time  I 
wanted  to  pay  Dick  Massey  out  And  the  next 
morning  when  I  went  to  receive  the  money 
from  Dr.  McManus  Dick  Massey  was  there. 
After  I  had  got  the  money,  that  was  the  end 
of  it  Q.  When  you  got  the  money,  what 
did  you  do?  Did  you  sign  any  papers?  A 
Yes,  sir;  I  signed  Doctor's  papers  for  the 
money.  Q.  Did  you  get  the  money?  A.  He 
gave  a  check  for  the  money;  it  was  made 
out  in  a  check.  Q.  Who  got  the  proceeds  of 
this  money?  A.  Dick  Massey.  Q.  Who  gave 
it  to  him.  A  I  dlsremember  whether  Dick 
come  down  here  and  got  it  cashed  or  Mr. 
(Tharlie  Jones.  Q.  How  much  did  you  pay  at 
that  time  to  Dick  Massey.  A.  Dick  Massey 
got  $200,  or  some  $210,  I  think.  (Defendant 
objects  [3]  to  the  foregoing  testimony  on  the 
ground  that  all  transactions  had  between  the 
plaintiff  and  defendant  as  regards  the  land 
in  dispute  should  be  proven  by  the  written 
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memorandum  of  instruments  showing  same. 
Witness  shown  bond  for  title  to  R.  C.  Mc- 
Manus from  John  Williams,  Exhibit  B.)  Q. 
Is  that  your  signature?  A.  Yes,  sir.  Q. 
John,  was  it  your  intention  at  the  time  of 
getting  this  money  from  Dr.  McManus  to 
sell  him  your  property  or  to  give  it  as  se- 
curity? (Mr.  Williams  objects  [4]  on  the 
ground  that  plaintiff's  intention  is  evidenced 
by  the  deed  and  bond  for  title,  and  further 
that  the  plaintiff  cannot  testify  as  to  his  In- 
tention, but  only  as  to  the  agreement  had  be- 
tween the  parties.)  A.  No,  sir;  I  had  no 
idea  of  selling  my  place,  and  it  was  not  men- 
tioned. Not  a  word  was  brought  up  about 
him  buying  it  He  says  to  me,  'All  I  want 
is  niy  money  back.'  There  was  nothing  men- 
tioned about  buying  or  selling.  Q.  What  rate 
of  interest  did  he  agree  to  charge  you?  A, 
Eight  per  cent  Q.  After  you  gave  this  in- 
strument of  writing  to  Dr.  McManus,  who 
was  left  in  possession  of  this  property?  A 
I  was  in  possession  of  the  property.  Q.  Have 
you  ever  paid,  or  has  he  demanded  up  until 
the  time  of  your  ejection — ^has  he  ever  de- 
manded rent?  A.  No,  sir;  no  rent  has  ever 
been  mentioned.  Q.  About  or  since,  the  ex- 
ecution of  this  instrument  of  writing,  were 
you  on  up  until  the  present  time  allowed  to 
remain  in  possession?  A.  I  was;  yes,  sir.  Q. 
'Well  up  until  when?  A.  I  mean  from  the 
time  we  went  into  the  writing  until  I  was 
ejected.  Q.  Well,  after  you  were  ejected,  have 
you  ever  made  an  offer  to  Dr.  McManus  that 
you  would  return  the  amount  of  money  that 
he  gave  to  you?  A.  Yes,  sir.  Q.  What  was 
his  answer?  A.  Why,  he  told  me  I  was  too 
late.  Q.  Do  you  know  about,  when  this  was? 
A.  A  short  time  after  I  was  ejected.  About 
one  week  before  I  had  to  hunt  up  the  man 
from  whom  I  was  to  get  the  money.  Q.  Who 
paid  the  taxes  on  this  property  during  the 
years  you  were  In  possession?  A.  I  did.  I 
paid  the  taxes  up  until  1908.  (Defendant 
objects  [5].)  Q.  About  that  time,  say  the  lat- 
ter part  of  1908,  were  you  offered  any  price 
for  this  piece  of  property,  and  how  much?  (De- 
fendant objects  [6]  on  the  ground  that  it  is 
two  years  later  than  the  execution  of  this 
deed  and  option.)  A.  Yes,  sir;  I  was  offered 
by  Mr.  Plyler  once — I  was  offered  by  him  $1,- 
000,  and  the  next  man,  Mr.  Jim  Porter,  offer- 
ed me  a  plantation  of  40  acres.  Q.  Now,  was 
this  before  or  after  you  were  ejected?  A  It 
was  before  I  was  ejected. 

"Cross-examination  (by  Mr.  Williams):  Q. 
John,  you  say  Mr.  Jim  Porter  offered  you  a 
plantation  for  the.  place?  A.  Yes,  sir;  out 
here  by  Blackmon,  a  colored  man  that  has  a 
plantation.  Q.  And  you  say  Mr.  Plyler  of- 
fered you  $1,000  for  it?  A.  And  I  told  him 
I  wanted  $1,500  for  it,  but  would  take  $1,200 
for  it  Q.  So  when  Mr.  Plyler  says  he  did 
not  make  you  any  offer  at  all,  he  is  not  tell- 
ing the  truth?  A.  He  mought  of  forgot  about 
what  he  told  me  about  that  time.  Q.  Well, 
when  was  tt  now  that  you  claim  Mr.  Plyler 
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made  you  this  offer?  A.  Tliis  was  at  the 
time  before  I  was  ejected.  I  was  about 
planting.  I  was  setting  down  on  the  steps. 
Q.  And  at  this  time  when  Mr.  Plyler  was  of- 
fering you  $1,000,  and  Mr.  Porter  a  planta- 
tion, you  were  trying  to  raise  money  to  buy 
this  place  back.  You  were  going  all  over  the 
country,  to  W.  U.  Clybum  and  Col.  Springs, 
and  other  people,  trying  to  buy  back  this  place 
before  the  time  expired,  and  at  the  same  time 
you  were  offered  by  Mr.  Plyler  $1,000^  with 
which  you  could  have  taken  and  paid  CDr. 
McManus  $400,  and  had  the  balance  left?  A. 
Well,  I  was  Just  expecting  If  I  could  have 
got  the  money  I  wanted — the  amount — I 
would  Just  take  it  Q.  And  so  when  you 
needed  only  $300  or  $400  to  buy  this  ^lace 
back  you  were  offered  $1,000  and  would  not 
take  It?  A.  Well,  I  Just  thought  I  could  get 
more.  Q.  How  much  did  you  owe,  John,  when 
yon  made  this  deed  to  Dr.  McManus?  A.  I 
owed  Dick  Massey  $200.  Q.  Was  this  all  you 
owed  on  the  land?  A.  All  that  I  owed  except 
$10.  I  got  $300  from  Dr.  McManus  to  pay  off 
Dick  Massey.  Q.  And  so  you  claim  now  that 
you  are  borrowing  $300  to  pay  off  a  $200 
debt?  A.  Well,  with  this  $300  I  know  I  could 
pay  off  Dick  and  not  owe  him  anything.  Q. 
Well,  you  say  you  only  owed  him  $200,  why 
did  you  not  borrow  $200  from  Dr.  McManus 
to  pay  him  off?  A.  Well,  I  could  get  the  $300, 
and  I  got  the  $300.  Q.  Well  now,  John,  Is 
It  not  a  fact  that  you  went  to  Dr.  McManus 
to  try  to  borrow  from  him  $200  to  pay  off 
this  Massey  debt,  and  that  he  refused  to  let 
you  have  it?  A.  Doctor  did?  No,  sir;  be 
never  refused  to  let  me  have  It  Q.  Well, 
why  then,  John,  did  you  borrow  $300  to  pay 
off  a  $200  debt?  A.  I  borrowed  $300  so  that 
I  could  have  money  enough  to  settle  all  the 
debts  that  I  owed.  I  Just  wanted  the  $300 
because  I  knew  then  I  wouldn't  have  any- 
thing dragging  or  hanging  over  me — so  that 
I  wouldn't  be  in  any  strain.  Q.  Was  Dick 
Massey  pressing  you  right  hard  at  that  time? 
A.  No,  sir;  Dick  Massey  was  not  pressing 
me  very  hard.  I  wanted  the  money — Dick 
wanted  to  rue  back.  Q.  Well,  before  he 
found  you  were  going  to  get  this  money  from 
Dr.  McManus,  he  was  pressing  you  for  this 
money?  A.  No,  sir;  I  wanted  it  out  of  Dick's 
hands  because  Dick  had  made  a  threat  that 
he  Intended  to  build  a  negro  hotel  on  the 
comer.  Q.  Of  your  land?  A.  Yes,  sir.  Q. 
Well,  as  a  matter  of  fact,  you  thought  he  was 
getting  in  pretty  close  behind  you?  A.  No, 
sir.  Q.  Well  now,  John,  Just  answer  truth- 
fully when  you  found  out  you  could  not  bor- 
row this  money  to  pay  this  debt,  you  turned 
and  sold  It  for  the  best  price  you  could  get. 
A.  No,  sir;  I  never  did.  Q.  John,  did  you 
not,  right  after  this  deed  was  made  to  Mr. 
McManus,  did  you  not  say  to  Dr.  G.  F.  Pay- 
seur  here,  on  the  streets  of  Lancaster,  that 
you  had  sold  this  land  to  Dr.  McManus?  A. 
No,  sir ;  I  never  told  him  so  since  I  was  bom. 
Q.  That  you  could  not  borrow  the  money  and 
had  to  sell  It — but  that  Dr.  McManus  had 


given  you  two  years  In  which  to  pay  it  back? 
A.  No,  sir ;  I  never  told  nobody  I  had  to  sell 
it,  never  since  I  have  been  bom.  Q.  While 
Mr.  Payseur  was  doing  some  work  on  Mr.  J. 
F.  Gregory's  house  in  the  fall  of  1908,  the 
time  he  was  fixing  up  the  lightning  rods,'  and 
talking  about  the  matter,  did  you  not  tell 
Mr.  Payseur  that  you  had  sold  the  land  to 
Dr.  McManus,  but  that  he  had  given  yon  a 
written  contract  which  would  allow  you  to 
buy  back  the  land  in  two  years'  time  without 
charging  you  any  Interest?  A.  No,  sir;  I 
never  has  talked  that  conversation  with  Mr. 
Payseur.  I  never  had  such  conversation  in 
all  my  life.  No,  sir.  Q.  Did  you  go  into  the 
furniture  store  department  of  the  J.  F.  Mack- 
ey  Company,  one,  or  two  or  several  times, 
and  ask  Dr.  McManus  to  loan  you  money  on 
this  land  in  the  presence  of  Mr.  Jim  Knight, 
and  didn't  he  always  refuse  to  do  it?  A.  No, 
sir;  when  I  asked  Dr.  McManus  for  this 
money  he  never  refused.  He  never  did.  Q. 
Is  it  not  a  fact  that  you  pestered  him  so  much 
about  loaning  you  money  on  this  house  that 
he  got  angry  in  the  presence  of  Mr.  E^niglit 
and  used  pretty  sharp  words  to  you?  A.  No* 
sir.  Q.  Didn't  Dr.  McManus  always  tell  you 
he  might  buy  your  property,  but  he  would 
not  loan  you  money?  A.  No,  sir,  when  we 
did  come  in  contact  about  borrowing  money, 
he  never  changed  a  word.  Q.  Well  now,  John, 
after  September  1st,  the  date  the  first  pay- 
ment was  defaulted.  Exhibit  B,  did  you  have 
a  conversation  with  Mr.  T.  Y.  Williams  abont 
this  at  or  near  his  office  on  Main  street?  A. 
On  which  occasion?  Q.  Did  you  have  it  on 
any  occasion?  I  remember  after  being  eject- 
ed I  asked  him  what  would  I  do  about  get- 
ting it  back?  What  would  I  do?  He  told 
me  he  didn't  know.  Q.  Did  you  not  tell  him 
at  this  time  that  you  had  sold  this  land  to 
Dr.  McManus  and  that  he  had  give  you  two 
years  in  which  to  pay  it  back,  but  that  one 
of  the  payments  was  not  due  when  you  were 
ejected?  A.  No,  sir;  there  was  nothing  at  all 
mentioned  with  me  and  Mr.  Williams  about 
buying  the  place  back.  Q.  (Did  you  not  tell 
him  on  that  occasion  that  you  had  a  right 
to  buy  the  land  back  at  any  time  before  the 
last  payment  became  due?  A.  No,  sir;  I 
didn't  I  didn't  tell  him  that,  but  I  had  two 
payments,  and  the  last  payment  was  the  one 
I  was  expecting  to  pay  the  whole  to  him  at 
once— on  the  two  payments.  There  were  two 
payments  mentioned,  and  I  was  expecting  to 
pay  the  whole  thing  in  the  last  payment. 
Q.  John,  wasn't  it  definitely  understood  be- 
tween you  and  Dr.  McManus,  and  wasn't  it 
so  shown  to  be  the  agreement  in  the  presence 
of  Mr.  Ejiight  and  Mr.  Jones,  that  what  you 
would  deed  to  him  was  an  absolute  sale  of 
this  property  and  that  he  would  give  you  two 
years  in  which  to  buy  it  back?  A.  No,  sir; 
if  I  had  knew  it  was  a  sale  I  never  would 
have  let  him  have  it  Q.  You  write  your 
own  name,  don't  you?  You  read  pretty  well, 
don't  you?  A.  No,  sir;  I  am  not  expert  Q. 
Have  you  ever  read  a  South  Oarolina  ded- 
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slon?  Hare  yon  ever  read  an  argument  be- 
fore the  Supreme  Court?  Did  you  ever  bor- 
row one  from  me  to  read?  A.  I  have  got  one 
of  yours  now.  Q.  And  yet  you  come  here  to- 
day and  say  you  signed  up  papers  you  don't 
know  anything  about  or  that  you  did  not  un- 
derstand? A.  I  did  not  say  that  Q.  Well, 
yen  know  a  title  of  real  estate  when  you  see 
it,  don't  you?  Ai  Well,  if  you  give  a  title, 
I  have  never  given  anybody  a  title.  Q.  Well, 
isn*t  that  a  title?  (Witness  shown  deed.)  A. 
This  was  never  read  to  me;  it  was  simply 
handed  to  me  to  sign.  Q.  Who  handed  it  to 
you?  A.  Mr.  Charlie  Jones.  Q.  Did  he  tell 
you  what  it  was?  A.  No,  sir;  he  told  me  it 
was  a  contract  between  Mr.  McManus  and 
me.  Q.  Did  he  tell  you  what  kind  of  a  con- 
tract it  was?  A.  No,  sir;  he  didn't  tell  me 
what  kind  of  a  contract  it  was;  that  it  was 
Just  like  the  one  the  Doctpr  made  for  me 
that  I  signed.  Q.  Well,  you  signed  papers 
tx>  Dr.  McManus  didn't  you?  And  you  have 
signed  papers  to  Mr.  Charlie  Jones,  have  you 
not?  A.  Tes,  sir.  Q.  And  who  else  have 
you  ever  signed  papers  to?  A.  Ed  Davis.  Ed 
Davis  was  the  first  man  I  ever  started  with. 
Q.  And  you  want  the  referee  to  believe,  with 
all  sorts  of  buslDess  that  you  have  done,  and 
as  well  as  you  have  managed  to  take  care  of 
yonraelf  and  attend  to  the  affairs  of  life,  that 
you  do  not  know  a  title  to  real  estate,  and 
did  not  not  know  what  you  were  doing?  A. 
I  never  signed  no  title  to  real  estate  unless 
I  was  going  to  sell  it  It  was  only  a  simple 
mortgage.  Q.  You  sign  it  when  you  want  to 
sell  it  but  not  otherwise?  A.  I  have  never 
wanted  to  sell  it  If  ^Doctor  had  given  me  a 
little  time,  I  never  would  have  sold  it  Q. 
John,  don't  you  know  if  Dr.  McManus  had 
given  you  money  on  this  property  as  a  loan 
you  would  have  taken  a  note  or  mortgage 
with  10  per  cent  attorney's  clause  on  it?  A. 
That  was  what  I  was  expecting  giving  him 
— a  mortgage.  I  was  expecting  nothing  but 
a  mortgage.  (Defendant  offers  in  evidence 
deed  from  John  Willams  to  R.  C.  McManus, 
dated  the  6th  day  of  September,  1905,  Ex- 
hibit C.)  Q.  (By  Referee).  Did  he  demand 
that  all  papers  be  read  over  to  him  and  ex- 
plained? A.  I  asked  Mr.  Charlie  Jones  to 
tell  me  what  it  was.  He  said,  'It  was  Just 
like  the  other 'one — a  contract' 

"Redirect  Examination  (by  Mr.  Dunlap): 
Q.  John,  you  were  asked  in  regard  to  the 
money  you  borrowed  from  G.  D.  Jones  and 
the  others,  in  each  instance  did  you  give  a 
similar  paper  to  what  you  gave  to  Dr.  Mc- 
Manus? A.  No,  sir;  I  only  gave  him  a 
mortgage.  Q.  You  were  asked  by  Mr.  Wil- 
liams if  you  did  not  make  application  to  Col. 
Springs  for  the  loan  of  this  money  to  pay  off 
Dr.  McManus.  Now  state  to  the  court  what 
Mr.  Springs'  reply  was.  (Objection  [7]  by 
Mr.  Williams.)  A  Mr.  Springs  said  to  me, 
'(3b  and  see  would  he  take  it'  And  when  I 
met  Doctor  and  asked  him  would  he  take  it 
he  said  'He  did  not  have  time  to  talk  to  me 
about  if  and  went  on  off.    And  I  went  on 


back  and  told  the  Colonel  he  would  not  talk 
to  me  about  it  and  I  never  had  any  more  to 
say  to  the  O)lonel  about  It  Q.  You  were 
asked  about  a  conversation  with  Mr.  T.  Y. 
Williams,  and  you  started  to  make  a  reply: 
what  was  your  answer  to  Mr.  Williams'  ques- 
tion about  the  conversation  which  took  place 
between  you  and  Mr.  T.  Y.  Williams?  A.  I 
went  to  Mr.  Williams  after  I  was  ejected 
and  asked  him  what  would  I  do  about  it 
He  told  me,  'I  don't  know.'  And  then  I 
was  left  alone  for  what  to  do.  I  went  then 
to  Mr.  Foster.  Well,  then,  Mr.  Williams  and 
me  was  out,  and  when  he  told  me  he  didn't 
know  what  to  do  I  didn't  know  what  to  say. 

"H.  Bl.  Dunlap,  being  duly  sworn,  testified 
as  follows:  On  the  10th  day  of  April,  1909, 
I  tendered  to  Dr.  R.  C.  McManus  $364.98,  be- 
ing by  my  calculation  the  principal  and  in- 
terest on  $300  to  April  10,  1909.  I  had  fig- 
ured from  the  date  of  the  bond  for  title  of 
R.  C.  McManus  from  John  Williams,  and  the 
amount  was  $364.98.  I  tendered  tUs  to  Dr. 
McManus  and  announced  I  did  so  as  the  at- 
torney for  John  Williams  in  payment  of  the 
mortgage  held  by  him  from  John  Williams. 
I  announced  to  him  the  amount  and  asked 
liim  if  he  demanded  that  the  money  be  count- 
ed. He  stated  first  'I  do  not  know  what  to 
say.'  Then  I  asked  him  to  either  accept  or 
decline  the  tender.  He  said,  'I  will  decline 
it  and  refer  you  to  my  attorney,  Mr.  T.  Y. 
Williams.'  I  then  approached  Mr.  Williams, 
and  he  said,  'Of  course,  I  will  decline  it'" 

The  plaintiff  rests. 

Defendant  offered  in  evidence  proceedings 
by  Caskey  and  PhiUips,  magistrates,  in  the 
petition  of  It  C  McManus,  Plaintiff,  v.  John 
Williams,  Defendant  to  eject  the  def^idant 
from  the  premises  conveyed  by  his  deed. 
On  the  6th  day  of  June,  1908,  the  defend- 
ant B*  C.  McManus,  under  a  claim  of  title, 
commenced  a  proceeding,' under  section  2421 
of  the  0>de  of  Laws  of.  South  Carolina 
(1902),  to  eject  the  plaintiff,  John  Williams, 
from  the  premises  described  in  the  complaint 
The  process,  or  pleadings,  of  the  proceedings 
was  duly  and  legally  served  upon  the  said' 
John  Williams  on  the  said  6th  day  of  June, 
1908,  said  pleadings  including  the  summons 
or  rule  to  show  cause,  together  with  a  veri- 
fied complaint  and  copy  of  lease  or  bond  for 
title.  In  both  the  rule  to  show  cause  and  the 
complaint  served  upon  the  said  John  Wil- 
liams, the  said  R.  0.  McManus  specifically 
claimed  title  to  the  premises.  That  the  said 
John  Williams  did  not  answer  or  demur  by 
attorney,  or  otherwise,  and  did  not  appear, 
personally  or^by  attorney,  on  the  day  set  in 
the  summons  or  rule  to  show  cause  for  the 
hearing  of  said  cause.  The  case  was  heard 
ai^d  submitted  to  a  properly  impaneled  Jury, 
and  the  said  Jury  found  for  the  said  It  G, 
McManus,  and  the  said  John  Williams  was 
thereupon  ejected  from  the  premises  under  a 
warrant  of  the  court 

"G.  F.  Payseur,  being  duly  sworn,  testi* 
fled  as  follows:   Q,  I  asked  the  plaintiff  here^ 
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John  Williams,  If  some  time  shortly  after  the 
execution  of  this  deed  to  R.  G.  McManus  and 
the  execution  of  the  bond  for  title  from  Dr. 
McManus  to  him,  if  he  did  not  tell  you  here 
in  the  town  of  Lancaster  that  he  could  bor- 
row the  money  on  the  place  from  Dr.  Mc- 
Manus, but  had  sold  it  to  him,  but  that  Dr. 
McManus  gave  him  the  right  to  buy  it  back 
within  two  years.  State  whether  or  not  he 
did  tell  you  that?  A.  He  did.  He  told  me 
that  Q.  I  asked  him  later  on,  when  you 
all  were  putting  lightning  rods  on  the  resi- 
dence of  Mr.  Gregory,  if  he  did  not  have  a 
further  conversation  with  you  in  which  he 
told  you  that  he  had  been  unable  to  borrow 
the  money  from  Dr.  McManus,  but  had  sold 
it  to  Dr.  McManus.  Sold  the  property  to 
Dr.  McManus  with  the  right  to  buy  it  back 
within  two  years  without  paying  any  rent? 
A.  He  did.  Q.  He  denied  it  Mr.  Payseur. 
Now  state  whether  or  not  he  told  you.  A. 
He  did ;  yes,  sir.  (Objection  [8]  by  plaintiif 
as  to  the  first  contradiction  as  announced  by 
Mr.  Payseur,  referring  to  the  purchase  of 
this  property  from  John  Williams,  by  Dr. 
McManus,  on  the  ground  that  a  proper  foun- 
dation for  the  contradiction  was  not  laid.) 
Q.  Mr.  Payseur,  when  was  this?  A.  This 
was  spring  a  year  ago.  Court  was  in  session, 
the  second  week  of  the  March  term,  last  year. 
Q.  Then  that  would  be  in  the  spring  of  1909? 
A.  A  year  ago  next  week.  The  second  week 
of  court 

"T.  Y.  Williams,  being  duly  sworn,  testified 
as  follows: 

"Direct  examination  (by  Mr.  Williams): 
Q.  I  asked  the  plaintiif,  John  Williams, 
whether  or  not  he  had  a  conversation  with 
you  when  I  examined  him,  this  morning,  and 
he  stated  that  he  did  have  a  conversation 
with  you.  I  asked  him  if  he  had  not  said 
to  you  that  he  had  sold  this  property  to  Dr. 
McManus,  but  the  last  payment  under  his 
contract  to  buy  it  back  was  not  due  at  the 
time  he  was  ejected.  And  he  stated  that 
he  had  not  Please  state  whether  he  did  or 
not  A.  Well,  I  do  not  recollect  any  such  a 
conversation  after  the  time  he  was  ejected. 
I  suppose  I  had  as  many  as  one-half  dozen 
conversations  with  John  prior  to  the  time  he 
was  ejected  in  regard  to  giving  up  possession 
to  Dr.  McManus,  who  was  in  possession-  of 
this  property.  These  conversations,  I  sup- 
pose, covered  a  period  of  three,  four,  or  prob- 
ably six  months.  What  I  mean  by  this  is 
during  the  months  previous  to  the  time  he 
was  ejected,  I  talked  with  him  and  tried  to 
get  him  to  surrender  possession  of  the  prop- 
erty without  forcing  us  to  eject  him.  Dr. 
McManus  had  turned  the  papers  over  to  me 
and  authorized  me  to  get  possession  of  the 
property.  He  always  claimed  to  me  that  he 
had  two  years  from  the  time  the  papers  wore 
executed  to  pay  for  the  property*  and  re- 
fused to  deliver  possession  because  he  stated 
the  two  years  had  not  expired.  He  never 
claimed  to  me  in  any  conversation  I  ever  had 
with  him  that  t^is  property  had  been  mort- 


gaged, nor  any  claim  other  than  that  he  had 
sold  the  property  to  Dr.  McManus  and  had 
two  years  in  which  to  redeem  it  I  suppose 
this  claim  was  made  to  me  in  every  conver- 
sation I  had  with  him  on  four,  five,  or  six 
different  occasions.  (Attorney  for  the  plain- 
att  objects  [91  to  all  of  the  testimony  of  wit- 
ness T.  Y.  Williams,  in  so  far  as  the  at- 
tempts to  contradict  John  Williams,  in  that 
the  intended  contradiction  was  laid  so  far 
after  he  was  ejected.  The  witness  states 
that  his  conversations  were  all  prior  to  the 
ejectment)  Q.  Please  state  whether  or  not 
you  were  at  that  time  and  are  now  familiar 
with  the  real  estate  values  in  the  town  of 
Lancaster  and  vicinity.  ^  A.  I  was  then  and 
am  now.  Q.  From  your  knowledge  of  such 
values,  what  would  you  say  was  the  value  of 
the  property  when  the  deed  was  executed  on 
the  date  of  September,  1906,  one-fourUi  acre, 
I  believe,  is  here  described?  A.  Well,  leaving 
out  th^  one-fourth  of  an  acre,  which  includes 
the  railroad's  right  of  way,  which  they  have 
the  right  to  use  in  such  manner  as  they  see 
fit  for  railway  purposes,  that  would  not  leave 
more  than  one-eighth  of  an  acre  outside  of 
the  railroad's  right  of  way.  The  house  on 
it  I  suppose^  would  be  worth  about  $75.  I 
wouldn't  give  anything  for  it,  but  I  suppose 
at  the  time  it  was  put  up  it  would  cost  about 
$75.  It  is  built  of  cheap  lumber,  poorly  con- 
structed. I  don't  think  it  would  be  worth 
more  than  $150.  I  wouldn't  give  more  than 
that  for  it  and  I  think  that  $300  for  the 
house  and  lot  was  an  excessive  price. 

"Ooss-examination  (by  Mr.  Dunlap):  Q. 
That  is  based  upon  the  fact  that  it  is  about 
one-eighth  of  an  acre  of  land?  A.  Why,  I 
know  the  lot  Mr.  Dunlap,  as  thoroughly  as 
I  know  my  own  lot;  it  is  just  across  the 
road  from  me.  One  side  is  the  right  of  way 
of  the  railroad  and  the  other  side  is  a  ditdk, 
and  accept  to  get  John  Williams  out  of  there 
and  to  get  him  out  of  the  vicinity  I  would 
not  pay  over  $150  for  it  Q.  The  point  yon 
made,  Mr.  Williams,  was  that  this  one-fourth 
of  an  acre  included  the  railroad's  right  of 
way ;  therefore  that  he  could  not  have  more 
than  one-eighth  of  an  acre  of  land ;  then  the 
balance  of  your  testimony  would  be  based 
upon  one-eighth  of  an  acre?  A.  No,  sir; 
what  I  said  was  this:  One-fourth  of  an 
acre,  as  described  in  the  deed,  covers  the 
railroad's  right  of  way;  that  this  right  of 
way  was  included,  in  it  and  if  the  railroad 
saw  fit  to  use  it  for  railroad  purposes — ^which 
it  has— taking  out  this  right  of  way,  would 
leave  about  one-eighth  of  an  acre.  I  would 
say  this — considering  that  to  be  a  fact  which 
it  is — I  thought  that  the  $300  was  excessive, 
and  stated  further,  to  get  John  Williams 
away,  I  would  not  give  over  $150  for  the  lot 
including  that  part  of  it  covered  by  tlie  right 
of  way  of  the  railroad. 

''Dr.  B.  C.  McManus,  being  duly  sworn, 
testified  as  follows: 

''Direct  examination  (by  Mr.  Williams):  Q. 
DoctoVf  you  axe  the  defendant  in  this  caseu 
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Doctor,  is  that  the  deed  set  op  in  the  com- 
plaint in  this  case?  A.  Yes,  sir.  (This  is 
Exhibit  C.)  Q.  Doctor,  it  is  alleged  in  the 
complaint  and  sworn  to  by  the  plaintiff  that 
this  deed,  Exhibit  C,  was  intended  as  a  mort- 
gage and  was  not  intended  by  executing  this 
deed  to  convey  the  title  to  the  property  de- 
scribed in  the  deed.  State  whether  or  not 
this  is  true.  A.  The  statement  is  not  trne. 
It  was  intended  as  a  deed.  Q.  Did  you  ever 
loan  John  Williams  any  money?  A.  No,  sir. 
Q.  How  mast  did  you  pay  him  for  the  lot? 
A.  $300.  Q.  Did  you  have  any  agreement 
with  him  at  this  time  about  sellihg  him  the 
lot  back?  A.  Yes.  Q.  Is  that  agreement  ei^- 
pressed  in  the  bond  for  title,  which  has  been 
proven  already?  A  Yes;  that  is  the  agree- 
ment Q.  Was  there  any  other  agreement 
between  you  and  John  Williams  as  to  this 
lot  except  as  it  is  expressed  and  set  down 
in  the  Exhibit  C  and  the  bond  for  title,  Ex- 
hibit B?  A.  There  was  not  Q.  Doctor,  I 
notice  that  the  first  installment  due  on  the 
bond  for  titlawas  $174  on  September  1, 1007. 
Was  that  payment  made?  A.  It  was  not 
Q.  Did  John  Williams  ever  offer  you  that 
$174  on  or  about  September  1,  1907?  A.  No, 
sir.  Q.  Did  any  one  else — any  one  represent- 
ing him — offer  you  the  first  payment  of  $174 
on  or  before  September  1st  when  it  was  due? 
A.  No,  sir.  Q.  Had  any  paymoit  been  made 
to  you  on  account  of  the  bond  at  any  time 
prior  to  the  ejectment  case?  The  time  John 
was  ejected  ft^m  the  premises?  A.  No,  sir. 
Q.  Mr.  Dunlap  and  Dr.  Foster  testified  to 
tendering  you  some  money  on  a  mortgage 
some  time  after  the  ejection  proceedings.  Do 
yon  remember  when  that  was?  A  I  do  not 
remember.  It  was  after  the  ejectment  pro- 
ceedings. Q.  Had  anybody.  Doctor,  ever 
made  any  claim  to  you  until  after  these 
ejectment  proceedings  that  this  deed  was  a 
mortgage?  A.  No,  sir.  Q.  When  did  you 
first  hear  of  this  claim  as  to  that?  A.  When 
Mr.  Dunlap  came  to  me  and  made  this  ten- 
der after  John  had  been  ejected  from  the 
premises.  Q.  After  John  had  been  ejected 
from  the  premises?    A  Yes,  sir. 

"Gross-examination  Qyj  Mr.  Dunlap):  Q. 
Doctor,  you  admit  that  you  agreed  that  there 
were  to  be  two  payments,  each  of  $174,  one 
due  September  1,  1907,  and  another  due  Sep- 
tember 1,  1908,  do  you  not?  A  Yes,  sir. 
Q.  You  admit  that  Williams  had  the  right  to 
pay  either  of  these  any  time  up  to  Septem- 
ber 1,  1008,  or  both  of  them?  A.  No.  Q. 
.  Your  contract  does  not  provide  that  upon  the 
failure  to  meet  either  of  the  two  installments 
of  $174  that  the  whole  amount  shall  not 
become  due?  A.  No,  sir;  upon  failure  to 
meet  the  first  installment  all  shall  become 
due.  This  Is  my  understanding.  My  under- 
standing was  that  time  was  the  essence  of  the 
contract  and  a  failure  to  meet  the  first  pay- 
ment at  the  specified  time,  the  whole  became 
due.  Q.  Doctor,  you  do  know  that  John  Wil- 
liams was  ejected  prior  to  September  1,  1908? 
A.  I  don't  know  the  exact  date.    Q.  Doctor 


I  what  did  you  mean  by  your  answer  awhU^ 
ago?  A.  I  mean  that  he  had  a  bond  for 
title,  and  he  had  a  specified  time  in  which  to 
buy  this  land  back,  and  if  he  failed  to  make 
this  first  payment  time  being  the  essence  of 
the.  contract,  that  he  then  lost  his  right  to 
buy  the  land  back.  Q.  Do  you  remember 
what  costs  you  paid.  Doctor,  in  the  ejectmeoft 
proceedhQgs?  A.  I  think  it  was  $19.80.  Q. 
To  whom  were  those  costs  paid?  A.  W.  F. 
Caskey.  I  think  it  was  about  $19.80.  Re- 
ceipt may  be  for  more  than  that  (Objection 
[10]  by  Mr.  Dunlap  on  the  ground  that  Dr« 
McManus  was  not  legally  bound  to  pay  these 
costs,  except  that  he  being  the  plaintiff  in 
the  action  and  the  only  redress  against  Wil- 
liams would  be  a  judgment  against  Wil- 
liams.) Q.  John  testified  this  morning  that 
he  didn't  know  what  he  was  signing  when 
he  signed  this  deed.  That  It  was  not  ex- 
plained to  him  or  read  to  him.  State  wheth- 
er or  not  this  is  true?  (Objection  [11]  by 
the  plaintiff  upon  the  ground  that  it  is  an 
opinion.) 

"J.  H.  Knight  being  duly  sworn,  testified 
as  follows:  Q.  Mr.  Knight,  you  are  a  wit- 
ness to  this  deed  from  John  Williams  to  R. 
G.  McManus,  are  you  not?  You  are  also  a 
witness  to  bond  for  title  to  John  Williams? 
That  is  your  signature,  is  it  not  with  Mr. 
Jones  for  the  bond?  A.  Yes,  sir.  Q.  Will 
you  state  whether  or  not  it  was  understood 
that  this  was  an  absolute  sale  between  the 
parties?  A.  When  this  deed  was  executed, 
it  was  to  carry  absolute  title  to  the  property 
described.  (Plaintiff  objects  [12]  upon  the 
ground  that  this  is  an  opinion*}  Q.  Mr. 
Knight  have  you  ever  heard  John  Williams 
attempt  to  borrow  money  from  Dr.  McManus 
on  this  property?  A.  Yes,  sir;  three  or  four 
times.  Q.  Did  Mr.  McManus  consent  to  loan 
him  money?  A.  He  refused  to  loan  him 
money.  Q.  Did  you  ever  hear  Dr.  McManus 
say  he  would  not  loan  money  on  this  prop- 
erty? A.  I  did«  I  have  heard  him  further 
say  he  might  buy  it  from  him,  but  he  would 
not  loan  him  money  on  it  Q.  Is  it  not  a 
fact  that  he  pestered  him  so  much  about 
borrowing  money  on  the  property  that  Dr. 
McManus  lost  his  temper?  Q.  The  last  time 
that  I  remember  John  Williams  coming  In 
the  store  and  asked  Dr.  McManus  to  loan 
him  some  money  on  the  lot  he  refused  to 
talk  to  him,  and  John  went  out  and  the  next 
thing  that  I  remember  I  was  back  in  the 
store  at  work.  Dr.  McManus  and  one  or  two 
others,  to  the  best  of  my  recollection,  and 
John  WUllams  was  talking  over  the  matter, 
and  Dr.  McManus  called  me  up  to  the  ofilce 
and  tpld  me  he  wanted  me  to  witness  the  pa- 
pers. After  John  Williams  went  out  of  the 
door,  I  says  to  Dr.  McManus:  *You  have 
got  tiie  land ;  you  have  got  the  land.'  (Plain- 
tiff objects  [13]  to  all  of  the  testimony  of  Mr. 
Knight  in  so  far  as  it  refers  to  conversa- 
tion, deeds,  and  acts  prior  to  the  signing  of 
the  deed  and  bond  for  title.  And,  further, 
I  that  part  of  the  testimony  after  the  bond  for 
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title  and  deed  have  been  signed  that  refer  to 
a  conversation  between  Mr.  McManus  and 
himself  in  the  absence  of  John  Williams.) 

'*H.  H.  Horton,  being  dnly  sworn,  testified 
as  follows:  Q.  Mr.  Horton,  where  do  you 
reside,  and  what  official  position  do  yon  hold, 
if  any?  A.  I  am  auditor  for  Lancaster  coun- 
ty. Q.  Will  you  state  what  property  was  re- 
turned by  John  Williams  for  taxation  in 
1906?  A.  One  lot  and  a  house.  Q.  Will  you 
state  whether  any  transfer  to  the  lot  was 
made  on  your  books  in  the  fall  of  that  year 
or  not?  A.  When  I  went  to  make  up  my 
duplicate  for  1907  to  enter  the  property  on 
for  taxation,  I  found  in  making  the  transfer, 
I  found  on  the  books  where  the  transfer  was 
made:  'S^tember  6th,  John  Williams  to  R. 
C.  McManus,  one  (1)  lot  $300.00.'  And  I 
made  the  transfer  from  John  Williams  to  R. 
C.  McManus  in  1907.  Q.  Since  that  time 
will  you  please  state  who  has  returned  that 
property  and  paid  the  taxes  on  it?  A.  Dr. 
McManus.  Q.  John  Williams  said  this  morn- 
ing that  he  paid  1907  and  1908  taxes  on  it, 
Mr.  Horton?  A.  No,  sir;  he  never  paid.  Q. 
Mr.  Horton,  are  you  positive  that  Dr.  Mc- 
Manus paid  the  taxes  on  this  property  in 
1907?  A.  Yes,  sir.  Q.  Are  you  certain  he 
paid  them  in  1908?  A.  I  am  certain  in  1908 
and  1909.  Q.  Are  you  positive  in  1907?  A. 
I  will  not  be  positive  unless  I  go  back  and 
look  at  the  books.  I  am  satisfied  that  it  is 
not  charged  up  to  John  Williams,  and  it  must 
have  been  paid  by  Dr.  McManus." 

The  following  are  rulings  of  referee  on 
objections  to  testimony: 

Objection  1«  '*In  the  argument  before  me 
this  objection  was  waived  by  counsel  for 
defendant'' 

Objection  2.  "Waived  In  the  argument." 

Objection  3.  '^Testimony  of  J.  F.  Griffin 
stricken  out" 

Objection  4.  "Objection  sustained.  The 
checks  to  Williams  and  Massey  being  the 
best  evidence  of  the  amounts  received  by 
each  of  them." 

Objection  6.  "So  much  of  this  answer  as 
refers  to  what  was  said  and  done  by  the  par- 
ties at  the  time  admitted.  The  balance  of 
this  answer  held  incompetent" 

Objection  6.  "Objection  sustained." 

Objection  7.  "The  defendant  on  cross-ex- 
amination having  brought  out  a  part  of  the 
conversation  between  Williams  and  Springs, 
this  objection  is  overruled,  and  the  answer 
to  the  question  is  admitted." 

Objection  8.  "Objection  overruled;  the 
time  and  place  was  sufficiently  laid  for  the 
contradiction." 

Objection  9.  "I  hold  the  above  testimony 
incompetent  for  the  purpose  of  contradiction, 
but  competent  for  the  purpose  of  throwing 
light  on  the  question  as  to  whether  plaintiff 
sold  the  land  in  question  to  defendant  or 
whether  he  merely  obtained  a  loan  on  the 
land." 

Objection  la  "Overruled." 


Objection  11.  "No  answer  to  question,  bat 
I  rule  the  latter  competent  as  to  whether 
deed  was  read  or  explained  to  plaintiff." 

Objection  12.  '*The  witness  Knight  being 
present  at  the  transaction  between  the  par- 
ties, I  rule  the  answer  to  the  question  com- 
petent." 

'  Objection  13.  **Th\a  objection  is  sustained 
to  the  extent  that  I  hold  incompetent  so 
much  of  Knight's  testimony  as  relates  to 
conversations  with  defendant  in  the  absence 
of  plaintiff ;  otherwise  the  objection  is  over- 
ruled." 

Dunlap  &  Dunlap,  for  appellant  Williams 
&  Williams,  for  respondent 

WATTS,  J.  On  September  6,  1906,  John 
Williams  was  the  owner  of  a  certain  tract 
of.  land  in  the  town  of  Lancaster,  and  on 
that  day  made  a  deed  to  R.  C.  McManus  for 
the  property,  and  McManus  cotemporaneous- 
ly  made  a  bond  for  title  for  the  said  prop- 
erty due  and  payable,  September  1,  1907, 
for  $174,  and  on  September  1,  1908,  for  $174. 
That  John  Williams  failed  to  pay  the 
amount  due  September  1«  1907,  and  under 
ejectment  proceedings  June  5,  1908,  issued 
out  of  magistrate's  court  he  was  ejected 
from  said  property,  and  since  said  time  Mc^ 
Manus  has  been  in  possession.  On  May  22, 
1909,  this  action  was  commenced  by  Wil- 
liams to  declare  the  said  deed  a  mortgage 
and  to  require  McManus  to  make  a  deed  for 
the  property  upon  the  payment  of  the 
amount  due.  After  issue  joined,  the  matter 
was  referred  to  John  T.  Green,  Esq.,  who 
filed  his  report  containing  his  conclusions  of 
law  and  fact  and  sustaining  the  contentions 
of  defendant  and  holding  that  the  deed  was 
Intended  as  written.  To  this  report  plain- 
tiff excepted,  questioning  pretty  much  all  of 
his  findings  both  as  to  law  and  facts.  Judge 
Shipp  heard  the  case  upon  these  exceptions 
and  made  a  decree  sustaining  the  referee, 
Mr.  Green,  and  in  his  decree  says:  "I  have 
carefully  read  the  evidence  offered  in  this 
case  and  the  report  of  the  referee.  The  ref- 
eree carefully  took  all  the  evidence  and 
made  an  able  report  on  the  facts  and  the 
law  of  the  case.  I  fully  concur  with  the 
referee  in  both  his  conclusions  of  fact  and 
law,  and,  accordingly,  the  exceptions  are 
overruled."  Plaintiff  appeals  from  this  de- 
cree and  questions  his  honor's  decision  and 
all  his  findings  both  as  to  law  and  fact 

The  report  of  the  referee  should  be  report- 
ed in  this  case.  He  finds  as  a  fact:  That 
on  numerous  occasions  prior  to  the  date  of 
execution  of  deed  and  bond  for  titie,  the 
plaintiff  wished  to  borrow  money  from  the 
defendant  o^  lot  in  question.  Defendant 
would  not  make  the  loan  on  the  lot  but  of- 
fered to  buy  if  plaintiff  would  selL  That 
when  papers  were  executed  one  Massey  held  a 
mortgage  on  the  lot  in  question  for  $200, 
which  plaintiff  was  unable  to  pay.  That  the 
plaintiff  was  a  colored  man  of  more  than 
ordinary  intelligence.     That  he  could  read 
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and  write,  and  no  advantage  was  taken  of 
him  in  tbe  execution  of  the  papers.  That 
the  deed  and  bond  were  executed  at  the 
same  time,  and  before  the  same  witnesses. 
That  the  plaintiff  remained  in  possession  of 
the  premises  after  execution  of  papers  until 
he  was  ejected  by  legal  proceedings,  under 
warrant  of  ejection,  issued  by  two  magis- 
trates under  section  2421  of  the  Code  of 
Laws  on  June  22,  190&  That  since  deed  of 
conTeyance  McManus  paid  taxes  pn  the 
premises.  That  no  money  was  paid  or  ten- 
dered to  McManus  on  bond  for  title  up  to 
the  time  of  ejectment  Tliat  on  April  10, 
1009,  Mr.  Dunlap,  as  attorney  for  plaintiCC, 
made  a  tender  to  defendant  for  $364.98  and 
demanded  that  he  execute  a  deed  for  lot  in 
question,  claiming  that  the  amount  tendered 
was  "in  payment  of  the  mortgage  held  by 
him  from  John  Williams,"  and  that  McMan- 
us refused  the  same.  He  finds  from  all  the 
facts  and  testimony  in  the  case  taken  by 
htm,  and  from  his  knowledge  of  the  char- 
acter of  the  witnesses  examined:  That  the 
deed  of  conveyance  was  a  deed,  and  not  in- 
tended as  a  mortgage,  ai^d  that  there  was  a 
contract  to  resell  to  Wiiliams  within  a  stip- 
ulated time  and  upon  conditions  therein  ful- 
ly expressed.  That  the  price  of  $300,  the 
sum  paid  to  Williams  for  lot,  was  the  full 
value  of  the  lot  at  the  time  of  sale.  In  the 
bond  for  title  we  find  this:  "And  it  is  ex- 
pressly agreed  by  and  between  the  parties 
aforesaid  that  'time  is  the  essence  of  this 
contract,'  and  that  in  the  event  of  nonpay- 
ment of  the  said  sum  of  money  or  any  part 
thereof,  promptly  at  the  time  herein  limited, 
that  then  the  said  R.  O.  McManus  is  abso- 
lutely discharged  from  any  and  all  liability 
to  make  and  e±ecute  such  deed  and  may 
treat  the  said  John  Williams  as  tenant  hold- 
ing over  after  the  termination  or  contrary 
to  the  terms  of  his  lease;  or  if  he  prefer  so 
to  do  he  may  enforce  payment  of  the  pur- 
chase money.'*  It  will  be  borne  in  mind 
that  we  have  findings  of  fact  by  referee  con- 
curred in  by  the  trial  judge. 

[1,  2]  Was  the  deed  of  conveyance  from 
Williams  to  McManus  a  mortgage  or  abso- 
lute sale?  For  while  it  is  undoubtedly  true 
that  a  deed  which  appears  on  its  face  to  be 
an  absolute  conveyance  *may  in  equity  be 
declared  a  mortgage  if  the  evidence  be  suffi- 
cient to  show  that  such  was  the  intention  of 
the  parties,  yet  it  is  equally  true  that  the 
presumption  is  that  the  deed  is  what  on  its 
face  it  purports  to  be — ^an  absolute  convey- 
ance— and  to  establish  its  character  as  a 
mortgage,  the  evidence  must  be  clear,  un- 
equivocal, and  convincing,  for  otherwise  the 
natural  presumption  will  prevail.  3  Pom. 
Eq.  Jur..{  1196;  Arirald  v.  Mathison,  3  Rich. 
Eq.  153;  Petty  v.  Petty,  52  S.  C.  54,  29  S. 
E.  406. 

[3]  "Whether  any  particular  transaction 
amounts  to  a  mortgage  or  absolute  sale,  with 
an  agreement  allowing  the  vendor  to  repur- 
chase the  lands  at  a  special  price  and  within 


la  time  limited,  must  to  a  large  extent  de- 
pend upon  its  own  special  circumstances,  for 
the  question  finally  turns  in  all  cases  upon 
the  real  intention  of  the  parties  as  shown 
upon  the  face  of  the  writings  or  disclosed  by 
the  extrinsic  evidence."  8  Pom.  Eq.  $  1195 ; 
Brown  v.  Bank,  55  S.  C.  70,  32  S.  E.  816. 
The  evidence  in  this  case  satisfies  me  that 
the  minds  of  Williams  and  McManus  met, 
and  they  fully  understood  each  other  when 
the  papers  were  executed  herein.  McManus 
would  not  loan  Williams  any  money  on  mort- 
gage, but  purchased  the  land  at  a  fair  and 
adequate  price,  and  in  no  manner  overreach- 
ed Williams,  and  the  real  intention  of  the 
parties,  as  disclosed  by  the  evidence,  was 
that  it  was  an  absolute  deed.  At  the  same 
time,  it  was  the  intention  of  the  parties  if 
Williams  could  comply  with  the  termed  and 
conditions  of  the  bond  for  title,  and  prompt- 
ly meet  the  payments  therein  provided  for, 
McManus  was  to  reconvey  the  property  to 
him.  Williams  understood  that  he  was  sell- 
ing to  McManus,  and  that  if  he  did  not 
promptly  meet  the  payments,  as  provided 
for,  that  his  right  to  have  the  lot  reconveyed 
to  him  would  be  defeated.  It  is  "so  nomi- 
nated in  the  bond,"  because  the  agreement 
was  that  "time  is  the  essence  of  this  con- 
tract," and  upon  the  nonpayment  of  the  said 
sum  of  money,  or  any  part  thereof,  promptly 
at  the  time  herein  limited,  that  McManus  Is 
absolutely  discharged  from  any  and  all  lia- 
bility to  make  and  execute  such  deed  ancl 
could  treat  Williams  as  a  tenant  holding 
over.  Williams  was  neither  a  lunatic  nor  a 
fool,  but,  on  the  contrary,  was  of  ordinary 
intelligence,  and  there  is  some  proof  that  he 
consulted  a  competent  attorney.  If  it  was 
intended  as  a  mortgage  by  .McManus,  we  are 
bound  to  conclude  that  he  did  not  act  as  a 
good  business  man,  in  that  he  made  no  pro- 
yision  to  reimburse  himself  for  any  necessary 
expenses  that  he  might  be  put  to  in  the  en- 
forcement of  his  legal  rights.  The  courts 
are  to  enforce  contracts  as  they  are  made, 
and  not  to  relieve  parties  who  become  dis- 
satisfied or  think  they  have  made  a  poor 
trade. 

Ejectment  proceedings  were  instituted  on 
June  5, 1908,  by  McManus,  under  section  2421 
of  the  Code,  to  eject  WUliams  from  the  prem- 
ises, and  on  that  day  a  summons  and  a  com- 
plaint was  duly  served  on  him.  The  com- 
plaint was  verified,  and  the  copy  of  bond  for 
title  was  served  also.  In  these  proceedings 
McManus  specifically  claimed  title  to  the 
premises.  Williams  failed  to  answer  or  ap- 
pear In  person  or  by  attorney  on  the  day  for 
the  hearing.  The  ciase  was  heard  and  sub- 
mitted to  a  jury,  properly  impaneled,  and 
the  jury  found  for  McManus,  and  Williams 
was  ejected  from  the  premises  under  a  war- 
rant of  the  court  This  is  a  circumstance 
going  to  show  that  Williams  knew  by  that 
by  his  noncompliance  with  the  terms  and 
conditions  of  the  payments,  as  provided  for 
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in  the  bond  for  title,  that  he  had  forfeited 
his  claims  thereunder,  and  submitted  to  the 
ejectment  He  was  ejected  on  June  22,  1908, 
and  on  May  22,  1909,  11  months  from  that 
time,  he  commenced  this  suit  having  on  April 
10, 1909,  through  his  attorney  IXunlap,  made  a 
tender  to  McManus  of  the  sum  of  $364.98, 
with  a  demand  that  he  execute  to  him  a  deed 
of  conveyance  claiming  that  the  sum  tender- 
ed was  'in  payment  of  the  mortgage  held  by 
him  from  John  Williams."  So  it  is  seen  that 
nearly  10  months  after  the  ejectment  is  the 
first  time  that  we  hear  of  any  contention  on 
the  part  of  Williams  that  the  deed,  absolute 
on  its  face,  was  a  mortgage.  Property  might 
have  gone  up  in  value  in  that  time.  The 
evidence  shows  that,  while  Williams  remain- 
ed in  possession,  McManus  paid  the  taxes. 

[4]  Where  "time  is  made  the  essence  of  the 
contract,"  the  parties  are  bound  by  the  time 
limited  in  the  contract,  and  the  vendee  for- 
feits his  rights  by  a  failure  to  comply  with- 
in the  specified  time.  Doar  v.  Gibbs,  Bailey, 
Bq.  871.  In  this  case  it  was  agreed  that 
'*time  is  the  essence  of  this  contract,"  and 
the  plaintiff  failed  to  pay  taxes  as  they  be- 
came due  and  failed  to  meet  the  first  pay- 
ment due,  September  1,  1907,  as  he  had  obli- 
gated himself  to  do.  Then  he  forfeited  ail 
rights  he  had  under  the  contract  to  recover. 
In  the  case  of  Davenport  v.  Liatimer,  53  S. 
C.  572,  31  S.  E.  633,  Justice  Jones  says: 
''Generally  a  vendee  cannot  maintain  an  ac- 
tion against  vendor  for  specific  performance 
of  a  contract  to  sell  land,  unless  he  shows 
that  he  complied  with,  or  offered  to  comply 
with,  the  contract  on  his  part  and  was  re- 
fused by  the  vendor.  But  since  equity  leans 
to  compensation,  in  preference 'to  forfeiture, 
the  vendee,  if  he.  cannot  show^  exact  compli- 
ance with  the  contract  on  his  part,  may  still 
have  a  specific  performance  or  compensation, 
provided  he  is  not  guilty  of  laches  in  the 
assertion  of  his  claim  and  stands  ready  and 
willing  to  comply,  and  shows  reason  satisrr 
factory  to  the  court  in  excuse  of  his  failure 
to  comply."  The  plaintiff  in  this  case  has 
not  brought  himself  within  the  principle,  for 
he  went  into  a  contract  with  his  eyes  open. 
He  knew  what  he  was  doing.  He  obligated 
himself  to  pay  taxes  on  the  land  he  was  to 
pay  $174  for  on  September  1,  1907,  and  the 
same  amount  on  September  1,  1908.  He 
knew  that  "time  was  the  essence  of  the  con- 
tract," and  yet  he  failed  to  pay  taxes  and 
the  $174  due  September  1, 1907,  and  made  no 
effort  to  do  so,  and  when  served  with  eject- 
ment proceeding  papers  on  June  5,  1908,  he 
did  not  pay  or  attempt  to  pay  it  On  April 
10, 1909,  he  tendered  the  amount  through  his 
attorney  and  demanded  deed  and  commenced 
this  action  May  22,  1909.  All  of  this  shows 
there  was  no  excuse  for  his  default,  and 
from  all  the  evidence  in  the  case,  we  con- 
clude that  the  natural,  logical,  and  proper 


conclusion  is  that  he  was  at  fault,  and  what- 
ever rights  he  had  on  the  bond  for  title  he 
forfeited  by  failure  to  comply  with  the  con- 
ditions he  had  obligated  himself  to  perform. 
The  Judgment  of  the  circuit  court  is  af- 
ficmedi 

GABY,  a  J.,  and  WOODS  and  HT- 
DBIGK,  JJ..  concur. 

FBASEB,  J.  I  concur  in  the  result  The 
transaction  here  originated  in  an  application 
for  a  loan.  There  was  a  contract  to  con- 
vey and  reconvey  as  a  part  of  the  same 
transaction.  The  law,  as  I  understand  it,  is 
well  stated  in  Pomeroy's  Eq.  Jurisp.  vol.  3,  p. 
171,  S  1194:  "Where  land  is  conveyed  by 
an  absolute  deed  and  an  instrument  is  giv^i 
back  as  a  part  of  the  same  transaction,  not 
containing  the  conditions  ordinarily  inserted 
in  mortgages,  but  being  an  agreement  that 
the  grantee  will  reconvey  the  premises  if  the 
grantor  shall  pay  a  certain  sum  of  money  at 
or  before  a  special  time,  the  two  taken  to- 
gether may  be  what  on  their  face  they  pur- 
port to  be— a  mere  sale  with  a  contract  of 
repurchase — or  they  may  constitute  a  mort- 
gage. In  the  first  case,  where  the  transac- 
tion is  merely  a  sale  and  contract  of  repur- 
chase, the  agreement  must  be  fulfilled  accord- 
ing to  its  terms.  If  the  grantor  fails  to  pay 
the  money  at  the  stipulated  time,  all  his 
rights,  either  at  law  or  in  equity,  under  the 
contract,  are  gone.  There  is  no  equity  of 
redemption.  In  the  second  case,  if  the  trans- 
action be  a  mortgage,  all  the  qualities  and  ^- 
ddents  of  a  mortgage  attach,  whu^tever  be  its 
external  form,  and  whatever  be  the  collateral 
stipulations.  The  maxim,  'Once  a  mortgage, 
always  a  mortgage,'  applies  to  this  condition 
with  especial  emphasis." 

It  is  sometimes  a  very  nice  question  as  to 
whether  a  contract  to  convey  and  a  contract 
to  reconvey,  executed  at  the  same  time.  Is 
to  be  taken  as  an  absolute  conveyance,  with 
a  mere  right  to  repurchase,  or  whether  the 
two  papers  together  constitute  a  mortgage. 
If  Williams,  from  the  first,  had  claimed  that 
this  transaction  amounted  to  a  mortgage,  he 
may  have  had  a  cause  which  this  court  could 
have  sustained.  He  did  not  speak  when  he 
ought  to  have  spoken,  permitted  himself  to 
be  turned  out  of  possession,  and  for  eight 
months  laid  no  claim  to  the  place,  and  it 
seems  to  me  that  whatever  doubts  the  court 
may  have  had  are  solved  against  him. 
CJourts  ought  to  construe  contracts  between 
parties  to  be  what  on  their  face  they  purport- 
ed to  be,  and,  if  otherwise,  clear  and  con- 
vindhg  proof  according  to  the  strict  rules  of 
law  must  be  furnished  to  show  that  they 
are  not 

It  seems  to  me  that  Williams'  conduct  is 
inconsistent  with  the  position  of  a  mortga- 
gor, and  for  this  reason  I  concur  in  the  re- 
sult 
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JONES  et  aL  t.  BBLLINGBR  et  aL 

(Supreme   Court  of  Sooth   Carolina.     March 

12,  1912.) 

Debds   (I  133*)— Vested  Remaindsbs— Tbb- 

MIKATION    OF   LiFE   ESTATS   BT    SUBJECTINO 

E38TATK  TO  Debt. 

A  deed  conveyed  land  to  a  husband  and 
wife  for  their  joint  lives,  and  after  the  death 
of  either  to  the  survivor  for  life,  and  after 
the  death  of  both  to  the  diild  or  children  of 
the  husband  and  wife  living  at  the  death  of  the 
survivor  and  their  heirs,  any  child  of  a  pre- 
deceased child  to  take  the  share  to  which  he 
would  have  been  entitled,  had  his  parents 
survived  the  life  tenant,  and  provided  that  if 
any  creditor  should  attempt  to  subject  the  life 
estate  to  the  payment  of  the  debts  of  either 
of  the  life  tenants  that  the  life  estate  should 
Immediately  determine,  and  that  the  remain- 
der should  vest  immediately  and  absolutely  in 
the  remainderman.  Held  that,  upon  the  threat 
and  attempt  of  the  mortgagee  of  the  surviving 
life  tenant  to  foreclose  and  subject  the  land 
to  the  payment  of  the  debt,  the  surviving  life 
tenant's  interest  terminated,  and  the  title  to 
the  lands  vested  immediately  in  the  children  of 
the  grantees,  all  of  whom  were  living,  to  the 
exclusion  of  the  grandchildren. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  I  133.»1 

Appeal  from  Common  Pleas  Circuit  Coart 
of  Barnwell  County;  S.  W.  O.  Shlpp,  Judge; 

Action  for  constmction  of  a  deed  by  Laura 
Bellinger  Jones  and  others  against  Melvlna 
Bellinger  and  others;  the  Infant  defendants 
appearing  by  W.  H.  Jones,  their  guardian 
ad  litem.  Decree  for  plalntUfs,  and  defend- 
ants appeaL    Affirmed. 

The  master's  report,  approved  l>y  the  trial 
court,  Is  as  follows: 

'The  master,  to  whom  the  above-entitled 
cause  was  referred  to  take  the  testimony  and 
report  the  same,  together  with  his  findings 
of  fact,  and  conclusions  of  law,  begs  leave  to 
report: 

'That  he  has  taken  the  testimony,  notes  of 
which  are  hereto  attached.  That  from  the 
evidence  he  finds:  That  on  the  11th  day  of 
October,  A.  D.  1892,  one  A.  T.  Woodward 
conveyed  to  the  late  Martin  Bellinger  and 
the  defendant  Melvlna  Bellinger  the  lot  of 
land  described  in  the  complaint,  upon  the 
following  limitations:  'To  have  and  to  hold 
all. and  singular  the  said  premises  unto  the 
said  Martin  Bellinger  and  his  wife,  Melvlna 
Bellinger,  for  and  during  their  Joint  lives 
and  after  the  death  of  either,  then  to  the 
sarvlvor  for  and  during  the  balance  of  his  or 
her  life;  and  after  the  death  of  both,  then  to 
such  child  or  children  of  the  said  wife  by 
him  begotten  as  shall  be  alive  at  the  death 
of  the  said  survivor  and  their  heirs,  any 
child  or  children  of  a  predeceased  child 
or  children  to  take  the  share  or  shares  to 
which  he,  she  or  they,  would  have  been  en- 
titled had  their  parents  survived  said  life 
tenant :  Provided  nevertheless  that  the  pow- 
er is  hereby  expressly  granted  the  said  life 
tenants  by  their  Joint  deed,  or  in  the  case  of 
the  death  of  either,  by  the  deed  of  the  sar- 


vlvor, may  sell  and  convey  said  premises  tn 
fee  simple,  reinvesting  the  proceeds  thereof 
In  real  estate  of  like  value,  taking  convey* 
ances  therefor  having  like  trusts  and  limita- 
tions as  are' herein  contained.  And  further 
provided  that  if  at  any  time  any  creditor  or 
creditors  shall  attempt  to  subject  the  life  es- 
tate hereby  conveyed  to  the  payment  of  the 
debts  of  either  of  said  life  tenants,  then  and 
in  that  case  the  estate,  right,  title  and  inter- 
est shall  immediately  cease  and  determine, 
and  all  of  his  or  her  Interest  and  estate  here* 
in  shall  pass  and  vest  in  the  other  life  ten- 
ant of  them  living,  and  if  dead,  then  the 
remainder  shall  vest  Inmiedlately  and  abso- 
lutely in  the  remaindermen.'  That  Dr.  Mar- 
tin Bellinger,  one  of  the  life  tenants,  died 
about  the  year  1898,  more  than  eight  years 
ago,  leaving  surviving  him  the  othor  life 
tenant,  who  was  his  wife,  and  their  three 
children,  who  are  the  plaintiffs  in  this  ac* 
tlon.  Only  one  of  these  children  has  mar- 
ried, and  she  (Mrs.  Laura  Bellinger  Jones) 
has  three  children,  the  infant  defendants  nam- 
ed in  the  complaint,  each  of  whom  is  un- 
der the  age  of  14  years,  and  appears  in  this 
action  by  his  or  her  father,  W.  H.  Jones,  as 
his  or  her  guardian  ad  litem.  That  on  the 
1st  day  of  November,  1911,  Mrs.  Melvlna  Bel- 
linger became  indebted  to  Idis  Brabham  in 
the  sum  of  $500  to  be  paid  him  December  1» 
1911t  together  with  interest  thereon  at  the 
rate  of  8  per  cent  per  annum,  and  in  order  to 
secure  the  payment  of  said  debt  gave  said 
Brabham  a  mortgage  on  the  lot  in  question; 
and  said  Brabham  now  asks  that  the  lot  be 
sold  in  order  to  pay  said  debt,  and  for  Judg- 
ment for  the  amount  thereof  against  Mrs. 
Melvlna  Bellinger.  That  upon  the  threat  of 
Brabham  to  foreclose  said  mortgage  the 
plaintifr^  filed  this  complaint,  claiming  that 
the  interest  and  estate  of  Mrs.  Melvlna  Bel- 
linger in  said  lot  had  ceased,  and  that  the 
title  to  said  lot  had  thereupon  become  vested 
in  the  plaintiffs  under  the  limitations  con- 
tained in  said  deed. 

"I  conclude,  as  matter  of  law,  that  the  de- 
fendant Idis  Brabham  is  entitled  to  Judg- 
ment against  the  defendant  Melvlna  Belling- 
er in  the  sum  of  $504.33,  Including  Interest 
to  the  date  of  this  report  at  the  rate  of  8 
per  cent  per  annum.  That  in  consequence 
of  the  threat  and  attempt  of  Idis  Brabham 
to  subject  said  lot  to  the  payment  of  the  debt 
due  him  by  Mrs.  Melvlna  Bellinger,  under 
the  provisions  of  the  mortgage  given  by  her, 
Mrs.  Bellinger's  interest  and  estate  in  said 
lot  ceased  and  determined,  and  the  title  to 
said  lot  became,  under  the  terms  of  said 
deed,  vested  in  the  plaintiffs  in  fea 

"As  said  by  the  Hon.  S.  W.  G.  Shlpp  in 
the  case  of  Symmes  v.  Cauble  (affirmed  in 
85  S.  C.  438,  439,  67  S.  B.  548),  the  creditor 
had  the  right  to  terminate  his  (the  life  ten- 
ant's) estate,  and  tlxat  was  the  extent  of  their 
power.    They  had  no  right  to  make  the  es- 


•For  other  cAses  see  tame  topic  and  Motioo  NUMBOR  in  Deo.  Dig.  ft  Am.  Dig.  Koy  No.  Borlea  ft  Rap*r  Indazea 
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tate  or  any  part  of  it  their  own.'  This  con- 
struction of  the  clause  in  the  deed  is  also 
sustained  by  the  decisions  in  the  leading  case 
of  Heath  y.  Bishop,  4  Rich.  Eq.  46,  55  Am. 
Dec.  654;  Howe  y.  Gregg,  62  S.  O.  88,  29  S. 
B.  394. 

"Inasmuch  as  the  deed  provides  that  the 
life  estate  of  Mrs.  Bellinger  shall  immediate- 
ly cease  and  determine  upon  the  attempt  of 
the  creditor  being  made  to  subject  the  life 
estate  to  the  payment  of  his  debt,  it  at  the 
same  time  provided  for  the  acceleration  and 
Immediate  vesting  of  what  would  otherwise 
be  contingent  remainders  In  the  platntUfs 
until  the  death  of  their  mother,  liable  to  be- 
ing defeated  by  their  death  before  her.  This 
Is  In  accord  with  the  general  doctrine  that 
the  estate  in  remainder  must  vest  immedi- 
ately upon  the  termination  of  the  life  estate 
supporting  it  Geiger  v.  Brown,  2  Strob.  Eq. 
869,  note.  If  the  estate  In  remainder  were 
still  contingent,  it  would  fall  with  the  sup- 
porting life  estate.  Hence  my  conclusion 
that  the  estate  In  remainder  vested  In  the 
children  of  Dr.  and  Mrs.  Bellinger  immedi- 
ately upon  the  termination  of  the  life  estate 
in  Mrs.  Bellinger,  to  the  exclusion  of  the 
grandchildren,  infant  defendants,  and  that 
the  plaintilfs  are  entitled  to  the  relief  de- 
manded in  the  complaint  As  the  plaintiffs 
receive  the  greater  benefits  under  this  liti- 
gation, they  should  pay  the  costs  of  this  ac- 
tion." 

W.  H.  Townsend,  for  appellants.  G.  Dun- 
can Bellinger,  for  guardian  ad  litem  of  in- 
fant appellants.  James  H.  Hammond,  for 
respondents. 

WATTS,  J.  This  is  an  appeal  from  a  de- 
cree of  Judge  Shipp,  confirming  in  a  short 
order  the  report  of  H.  L.  O'Bannon,  Esq., 
master  for  Barnwell  county,  made  in  the 
above  case.  The  report  of  master  should  be 
printed  in  the  case. 

For  the  reasons  set  out  by  the  master  In 
his  able  report,  we  think  there  is  no  error  in 
Judge  Shipp's  decree  confirming  the  same, 
and  adopting  it  as  the  decree  and  judgment 
of  the  court  and  under  the  authorities  quoted 
in  said  report  and  his  conclusions. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

GARY,  O.  J.,  and  WOODS,  HYDRIOK, 
and  FRASER,  J  J.,  concur. 


STATE  T.  HBNRT  et  aL 

(Supreme  Court  of  South  Carolina.    Dec  19, 

19U.) 

Appeal  from  General  Sessions  Circuit  Court 
of  Union  County. 

Sam  Henry  and  another  were  convicted  of  an 
offense,  and  they  appeal.     On  motion  to  dis- 


miss appeal  for  fkllure  to  file  transcript  of  evi^ 
dence.    Motion  sustained. 

NichoUs  &  NichoUs,   for  appellants.     J.  C 
Otts,  for  the  State. 

PER  CURIAM.    Motion  granted. 


STATE  V.  HUNSINGER. 

(Supreme  Court  of  South  Carolina.     Dec  19, 

1911.) 

Appeal  from  General  Sessions  Circuit  Court 
of  Spartanburg  County. 

Chas.  Hunsinger  was  convicted  of  crime,  and 
ai)peal8.  On  motion  to  dismiss  appeal.  Dis- 
missed. 

NichoUs  &  Nicholls,  for  appellant  J.  C 
Otts,  for  the  State. 

PER  CURIAM.    Motion  granted. 


(137  Oa.  612) 
PERDUE  et  aL  v.  ANDERSON. 
(Supreme.  Court  of  Georgia.    March  2,  1912.) 

(Byllabui  hy  the  Court,) 

1.  Writ  of  Erhob— Disihssal. 

The  writ  of  error  in  this  case,  having  been 
prematurely  brought,  is  dismissed. 

2.  Appeal  and  Ebbob  (|  837»)— DiBMiHaAi/— 
Gbounds. 

The  writ  of  error  having  been  dismissed 
as  prematurely  brought,  the  cross-bill  of  ex- 
ceptions must  likewise  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  i  337.*] 

3.  Appeal  mrh  Ebbob  (|  837*)— Dispositioh 
OF  Cause— Leave  to  File  Exceptions. 

Under  the  special  facts  of  this  case,  leave 
is  granted  to  file  the  certified  copies  of  the 
main  and  cross  bills  of  exceptions  in  the  office 
of  the  clerk  of  the  superior  court  as  exceptions 
pendente  lite. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  i  337.*] 

(Additional  SyllahuB  hy  Editorial  Staff,) 

4.  Appeal  and   Ebrob  (S  337*)— Time  fob 
Taking   Pboceedinqs— Pbematube    Pbose- 

OUTION. 

In  an  action  to  recover  land,  where  both 
parties  claimed  under  a  wUl,  ana  counsel  for 
the  parties  entered  into  an  agreement  to  sub- 
mit to  the  presiding  judge,  without  a  jury,  a 
construction  of  the  will,  reserving  the  right  to 
a  trial  on  the  facts  after  the  court  has  con- 
strued the  will,  and  the  judge,  in  rendering  his 
opinion  construing  the  will,  proceeds  to  enter  a 
decree  that  the  devisee  under  whom  defendant 
claimed  took  a  fee  simple  to  the  land,  and  that 
the  land  could  not  be  recovered  in  the  pending 
suit,  a  writ  of  error,  prosecuted  without  trial 
on  the  facts,  is  premature,  since  a  holding  by 
the  appellate  court  contrary  to  that  of  the  triiQ 
judge  in  construing  the  will  would  require  a 
trial  of  the  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  337.*] 

Error  from  Superior  Court,  Warren  Coun- 
ty; D.  W.  Meadow,  Judge. 

Action  by  Mrs.  J.  T.  Perdue  and  others 
against  T.  L.  Anderson^  administrator.  From 
the  judgment,  both  parties  bring  error.  Writ 
of  error  dismissed. 
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ible  title  to  the  land,  ^'and  that  said  land 
cannot  be  recovered  in  the  snit  pending." 

[1-4]  Under  the  enumerated  circumstances, 
this  ruling  of  the  court  was  not  such  a  final 
disposition  of  the  case  as  to  authorize  it  to 
be  brought  directly  to  this  court  by  bill  of 
exceptions.  The  parties  did  not  agree  for 
the  presiding  judge  to  enter  a  final  Judgment 
or  decree  in  the  case,  but  to  adjudicate  the 
proper  construction  of  the  will,  reserving  the 
right  to  further  try  the  case  on  issues  of  fact 
before  a  Jury.  If  this  court  should  construe 
the  will  differently  from  the  presiding  judge 
in  the  court  below,  it  would  not  terminate 
the  case,  but  only  be  a  step  in  the  progress 
of  the  trial,  and  it  would  still  remain  open 
for  trial  upon  other  issues  In  accordance 
with  the  agreement  of  submission.  If  a  sin- 
gle question  of  law  is  selected,  and  adjudica- 
tion invoked  upon  it,  and  the  case  still  left 
pending  for  trial  on  other  issues,  the  issue 
submitted  not  necessarily  controlling  the 
whole  case,  this  does  not  present  a  case  for 
exception  and  for  adjudication  by  this  court, 
and  a  bill  of  exceptions  brought  for  that  pur- 
pose Is  premature. 

Writ  of  error  dismissed.  All  the  Justices 
concur,  except  HILL,  J.,  not  presiding. 


L.  D.  McGregor,  for  plaintiffs  in  error.  E. 
P.  Davis,  for  defendant  in  error. 

ATKINSON,  J.  No  case  can  be  brought 
to  the  Supreme  Court  upon  a  bill  of  excep- 
tions, so  long  as  it  is  pending  in  the  court 
below,  unless  the  decision  or  judgment  com- 
plained of,  if  it  had  been  rendered  as  claimed 
by  the  plaintiff  in  error,  would  have  been  a 
final  disposition  of  the  case,  or  final  as  to 
some  material  party  thereto.  To  an  inter- 
locutory decree  a  bill  of  exceptions  pendente 
lite  may  be  filed.    ClvU  Code,  i  6138. 

In  the  present  case  an  action  of  complaint 
to  recover  135  acres  of  land  was  brought 
In  the  petition  it  was  alleged  that  both  par- 
ties claimed  by  virtue  of  the  terms  of  a  will, 
and  that  a  devise  was  made  to  a  certain  leg- 
atee, defeasible  upon  a  condition  which  had 
happened,  and  that  the  ^defendant  claimed 
under  such  devise,  and  therefore  had  no  title. 
The  defendant  denied  holding  all  of  the  land 
under  such  devisee,  but  alleged  that  a  cer- 
tain interest  in  the  property  of  the  testator 
passed  to  another  legatee,  who  had  conveyed 
it  for  i,  consideration  to  the  devisee  first 
mentioned;  that  there  had  been  a  subsequent 
division  of  the  property,  abd  that  114  acres, 
forming  a  part  of  that  in  controversy,  had 
been  set  apart  as  the  share  thus  conveyed. 
Counsel  for  the  parties  entered  into  an  agree- 
ment to  submit  to  the  presiding  judge,  with- 
out a  jury,  a  construction  of  the  wHl,  but 
expressly  provided  in  the  agreement  of  sub- 
mission: "Neither  party  waives  his  or  her 
right  to  a  trial  of  the  case  on  the  facts  after 
the  court  has  construed  the  wUl."  And  also: 
'^y  this  agreement  and  the  judgment  of  the 
court  on  the  same  neither  party  is  to  be  con- 
<*lnded  on  the  facts  of  the  case;  and  the 
question  as  to  how  much  land  W.  S.  Pate 
[the  legatee  who  was  alleged  to  have  con- 
veyed his  interest]  received  as  legatee  under 
the  will  of  Nathan  Pate  is  left  open  to  be 
passed  on  by  a  jury,  as  are  all  of  the  other 
facts  in  this  case,  except  such  as  are  herein 
agreed  upon."  Thereupon  the  presiding  judge 
filed  an  opinion  construing  the  will  in  a  man- 
ner which  would  result  favorably  to  the  de- 
fendant. In  the  beginning  of  the  opinion  he 
referred  to  the  agreement  submitting  the  con- 
struction of  the  will  to  him,  "with  all  the 
rights  reserved  to  the  parties  as  set  out  in  said 
agreement  attached  hereto."  At  the  close  of 
his  opinion  he  stated: .  "It  may  be  that  what  is 
above  held  by  this  court  is  as  far  as  is  neces- 
sary to  go  in  this  matter;  but  under  the  plead- 
ings and  agreed  statement  of  facts  in  the 
flubmission  of  the  construction  of  the  will  to 
the  court,  it  may  not  be  beyond  the  intent  of 
the  parties  and  the  spirit  of  the  submission 
to  go  further."  He  then  stated  that  it  was 
held,  ordered,  and  decreed  that  the  devisee 
under  whom  the  plaintiff  alleged  that  the  de- 
fendant claimed  toolE  a  fee-simple,  indefeas- 

«For  other  casM  sea  same  topic  and  section  NUMBfiR  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  Indezee 


(137  Oa.  638) 
WASHINGTON  v.  GOSSETT. 
(Supreme  Ck>urt  of  Georgia.     Feb.  17,  1912.) 

(SyUahuB  hy  the  Court.) 

Review  on  Appeal. 

There  being  no  complaint  that  any  error 
of  law  was  committed  upon  the  trial,  and  the 
evidence  being  sufficient  to  support  the  verdict, 
the  judge  did  not  err  in  refusing  to  grant  a 
new  trial. 

Error  from  Superior  Court,  Floyd  County; 
J.  W.  Maddox,  Judge. 

Action  between  J.  D.  Washington  and  W. 
A  Gossett  From  the  judgment,  Washington 
brings  error.    Affirmed. 

Geo.  A  H.  Harris  &  Sons,. for  plaintiff  in 
error.  Eubanks  &  Mebane,  for  defendant  in 
error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  HILL,  J.,  not 
presiding. 


037  Oa.  635) 
ANDERSON  et  aL  v.  DANIEL  et  al. 
(Supreme  Court  of  Georgia.     Feb.  IT,  1912.) 

(SyUaluB  hy  the  Court.) 

L  Demurbeb  to  Petition. 

The  petition  was  not  subject  to  any  of  the 
grounds  of  demurrer. 

2.  Appeal  and  Bbbob  (§§  588,  706*)— Review 

— INSXTTFECIENT  BeIEF  OF  EVIDENCE. 

There  being  no  bona  fide  effort  to  brief  the 
evidence  in  the  case,  and  the  so-called  brief 
of  evidence  contained  in  the  record  being  larger 
ly  composed  of  objections  to  evidence  and  the 
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argomenti  of  connsel  thereon,  and  colloquies 
between  counsel  and  between  counsel  and  the 
court,  such  document  will  not  be  considered  as 
a  brief  of  the  evidence,  and  therefore  no  ques- 
tion depending  on  the  evidence  can  be  decided. 
Price  V.  High,  108  Ga.  145,  33  S.  E.  946. 

(a)  It  follows  that  the  grounds  of  the  mo- 
tion for  a  new  trial,  complaining  of  the  refusal 
to  ^rant  a  nonsuit,  the  admission  of  certain 
evidence,  and  the  direction  of  a  verdict,  in  the 
absence  of  a  brief  of  evidence,  present  no  ques- 
tions for  determination. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Ehrror,  Cent  Dig.  SS  2944-2947;  Dec.  Dig.  H 
588,  706.*) 

Error  from  Superior  Court,  Whitfield 
County;  A.  W.  Fite,  Judge. 

Action  by  L.  'L.  Daniel  and  others  against 
L.  C.  Anderson  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

W.  B.  Mann,  for  plaintiffs  in  error.  Mad- 
doz,  McOamy  &  Shumate,  for  defendants  In 
error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  HILL,  J.*  QOt 
presiding. 


(187  Ga.  636) 

HASSELL  &  POWELL  y.  WOODSTOCK 
IRON  WORKS. 

(Supreme  Court  of  Georgia.     Feb.  17,  1912.) 

(ByXlahuM  ly  the  Court.) 

1.  Appkai.  and  Ebbob  (I  499*)— AssiGincsNT 
OF  Ebbob— Rulings  on  EyiDBNcs. 

An  assignment  of  error  in  a  bill  of  excep- 
tions to  a  ruling  of  the  court  in  admitting  e^- 
dence  oyer  objection  is  insufficient,  where  it 
does  not  appear  what  objection,  if  any,  was 
urged  to  the  admissibility  of  the  evidence  be- 
fore the  judge  at  the  time  of  the  ruling  com- 
plained of.  Georgia  Railroad  y.  Daniel,  135 
Ga.  108  (2),  68  S.  B.  1024. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  §  499.*] 

2.  CoBPOBATiONS  (%  621*)— Bbbaoh  of  Con- 
TBACT— Directing  Vebdict. 

In  an  action  agaiinst  a  corporation  for 
breach  of  a  contract  alleged  to  have  been  enter- 
ed into  by  the  plaintiffs  and  a  designated  per- 
son as  agent  for  defendant,  where  the  answer 
denied  the  agency,  and  the  evidence  failed  to 
riiow  the  fact,  or  that  the  act  of  the  alleged 
agent  in  making  the  contract  was  ratified  by 
the  corporation  after  knowledge  that  he  had 
undertaken  to  contract  for  it,  there  was  no  er- 
ror, after  evidence  had  been  introduced  by 
botn  parties,  in  directing  a  verdict  for  defend- 
ant 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Dec  Dig.  I  521.*] 


Error  tiom  Superior  Coart,  Chattooga 
County;  J.  W.  Maddox,  Judge. 

Action  by  Hassell  &  Powell  against  tbe 
Woodstock  Iron  Works.  Judgment  for  de* 
fendant»  and  plaintllfs  bring  error.  Af- 
firmed. 

J.  P.  Shattu<!k  and  W.  M.  Henry,  for 
plaintiffs  in  error.  F.  W.  Copeland,  Jas.  M. 
Bellah,  and  King,  Spalding  &  Underwood, 
for  defendant  In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
tbe  Justices  concur,  except  HIL/L^  J.,  not 
presiding. 

(187  Ga.  eOT) 
LOUISVILLE  &  N.  R.  CO.  t.  NANNT  et  aL 
(Supreme  C^urt  of  Georgia.    Feb.  16,  1912.) 

(ByUahuM  hy  the  Court.) 

1.  Landlord  and  Tenant  (§  54*)  —  Stock 
(lUARDS— Failure  to  Repair— Action  fob 
Damages. 

A  landlord  cannot  recover  in  a  suit  for 
damages  against  a  railroad  company  for  fail- 
ure to  keep  in  good  repair  a  stock  guard, 
where  the  sole  damage  alleged  is  to  the  crop 
of  a  tenant. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.-S  54.*] 

2.  Railboadb  ({  104*)  — -DKncnvK  Catflb 
Guards—Right  op  Action. 

The  right  of  action  giyen  by  Ciyil  Code, 
I  2699  et  seq.,  ia  a  statutory  right,  and  ap- 
plies only  to  the  owner  of  the  land,  and  not  to 
a  tenant.  Florida,  etc.,  R.  Co.  t.  Judge,  100 
Ga.  600,  28  S.  B.  379;  Hardin  t.  Chattanooga 
So.  R.  Co.,  113  Ga.  357,  38  S.  B.  839;  Ala. 
Great  Southern  R.  Co.  y.  Fowler,  104  Ga.  148, 
30  S.  E.  243:  Southern  R.  Co.  y.  Harrell,  104 
Ga.  602,  30  S.  B.  821. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  I  104.*] 

3.  Gbnbbai.  Dbuttbreb. 

Under  the  principles  aboye  announced,  and 
the  former  decisions  of  this  court,  the  action 
was  subject  to  general  demurrer. 

Error  from  Superior  Court,  Murray  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  J.  P.  Nanny  and  others  against 
the  ■LouisyiUe  &  Nashyille  Railroad  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Reversed. 

C.  N.  King  and  D.  W.  Blair,  for  plaintiff 
in  error.  Maddox,  McCUimy  &  Shumate  and 
W.  W.  Sampler,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  HILL,  J.,  not 
presiding. 
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(137  Ga.  634) 

MONTGOMEBY  t.  BAXTBB. 
(Supreme  Court  of  Georgia.     Feb.  17,  1912.) 

fSyUahuM  hy  the  Court.) 

1.  Appkal  and  Erbob  (I  1043*)— Habmless 
Ebbob— Denial  of  Continuance. 

The  court  did  not  err  in  refusing  to  con- 
tinue the  case  on  the  ground  of  the  absence  of 
the  defendant  and  his  witnesses;  it  appearing 
from  the  record  that  the  court  did  postpone 
the  trial  until  the  defendant  appeared  with 
his  witnesses,  and  that  they  testified  before 
the  trial  was  concluded. 

[Ed.  Note.-'For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4121;    Dec.  Dig.  f  1043.*] 

2.  Admission  ov  Evidence. 

The  ground  of  the  motion  for  new  trial 
complaining  of  the  refusal  to  exclude  evidence 
was  too  indefinite  to  present  any  question  for 
decision. 

8.  New  Tbial  ({  105*)'-Nswlt  Discovered 
Evidence— Impeachment. 

The  ground  of  the  motion  for  a  new  trial 
relating  to  the  alleged  newly  discovered  evi- 
dence was  without  merit,  as  the  evidence  set 
forth  was  merely  impeaching  In  character,  and 
not  calculated  to  produce  a  different  result 
if  a  new  trial  was  granted. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  i|  221,  229;    Dec  Dig.  f  105.*] 

4.  SuinciBNOT  OF  Evidence.  % 

The  evidence  was  sufficient  to  support  the 
Terdict,  and  there  was  no  error  in  overruling 
the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Gordon  Coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  J.  D.  Baxter  against  H.  B. 
Montgomery.  From  a  judgment  for  plain- 
tifft  defendant  brings  error.    Affirmed. 

F.  A  Cantrell  and  J.  G.  B.  Erwln,  Jr.,  for 
plaintiff  in  error.  O.  N.  Starr  and  T.  W. 
Skelly,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  HILU  J.,  not 
presiding. 


087  Oa.  693) 

MASSACHUSETTS  BONDING  &  INS.  CO.  v. 
BEALTY  TBUST  CO. 

(Supreme  Court  of  Georgia.    Feb.  15,  1912.) 

(8yUahu$  hy  the  Court,) 

1.  Pbincifal  and   Subbtt    (I   117*)  — CON- 
tbactob's  Bond— Belease  of  Surett. 

Belatively  to  a  surety  on  a  contractor's 
indemnity  bond,  the  owner  of  a  building  is  not 
bound  to  withhold  payments  to  the  contractor, 
as  stipulated  and  agreed  in  the  (Contract,  on  the 
ground  that  the  contractor  is  In  default  with 
the  materialmen.  Under  the  contract  in  this 
case,  the  contractor  was  to  be  paid  in  monthly 
installments,  and  the  amount  of  thie  install- 
ment was  to  be  nzed  by  the  value  of  the  ma- 
terials and  labor  which  entered  into  the  con- 
struction of  the  building  during  the  previous 
month,  plus  the  agreed  conmussion. 

[Ed.   Note.—For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  %%  289-286;   Dec  Dig. 

2.  Bquitt  (II  51,  52*)— Indemnity  Against 
Liens— Action  on  Bond. 

Where  a  contractor  gave  to  the  owner  of 
a  building  which  he  was  to  construct  a  bond. 


with  surety,  conditioned  for  the  faithful  per- 
formance of  his  .contract,  and  the  owner  brings 
an  equitable  suit  against  the  contractor  and  his 
surety  for  breach  of  the  bond,  wherein  it  is 
alleged  that  numerous  subcontractors  and  ma- 
terialmen are  claiming  liens  against  the  build- 
ing, which  liens  are  msputed,  but,  if  establish- 
ed, will  be  valid  liens  against  the  property,  and 
the  claimants  of  the  Bens  are  made  parties, 
and  a  reference  of  the  claims  of  lien  to  a  mas- 
ter is  prayed,  and  judgment  is  asked  against 
the  contractor  and  his  surety  for  the  amount 
of  such  claims  found  to  be  valid  and  due,  such 
suit  is  maintainable  without  prior  payment  of 
the  liens  by  the  owner,  on  the  ground  of  avoid- 
ance of  multiplicity  of  suits  and  circuity  of 
action. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  ||  167-172;  Dec  Dig.  |§  51,  52.»1 

8.  Equitt  (I  150*)— Multipabiousness, 

Such  a  suit  as  is  described  in  the  preced- 
ing headnote  is  not  multifarious  for  misjoinder 
of  parties  or  causes  of  action. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  §§  371-^7d;   Dec  Dig.  |  150.*] 

4.  PBiNCiPAii  AND   Surett    (|  117*)— Con- 

TBACT0B*8  BONDS— BELEASE  OF  SUBETIES. 

The  snre^  on  the  bond  of  a  contractor 
for. the  faithful  performance  of  a  building  con- 
tract is  not  released  because  at  the  time  of  the 
payment  of  the  last  Installment  of  the  contract 
price,  pursuant  to  the  terms  of  the  contract 
the  work  is  incomplete  and  there  are  unpaid 
subcontractors  and  materialmen. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  {|  283-285;  Dec  Dig. 
I  117.*J 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Action  by  the  Bealty  Trust  Company 
against  the  Massachusetts  Bonding  &  Insur- 
ance Company  and  another.  Judgment  for 
plaintiff,  and  defendant  Massachusetts  Bond- 
ing &  Insurance  Company  brings  error.  Af- 
firmed. 

Dodd  &  Dodd,  for  plaintilT  in  error.  Wim- 
bish  &  Ellis,  for  defendant  in  error. 

EVANS,  P.  J.  The  Bealty  Trust  Company 
contracted  witb  H.  L.  Stevens  to  construct 
an  office  and  theater  building  in  the  city  of 
Atlanta.  By  the  terms  of  the  contract  Ste- 
vens was  to  furnish  all  labor  and  material 
and  to  construct  the  building  in  conformity 
with  the  plans  and  specifications  of  an  ar- 
chitect, at  actual  cost,  plus  10  per  cent, 
with  a  guaranty  that  the  cost  of  the  yrott 
should  not  exceed  1160,000,  exclusive  of  his 
commissions  and  of  certain  extras  referred 
to  in  the  contract  The  contract  stipulated 
that  Stevens  was  to  be  "paid  for  the  execu- 
tion of  the  work  covered  by  the  contract  and 
such  other  work  as  may  be  ordered  as  here- 
inafter provided,  actual  cost,  plus  10  per 
cent,  to  be  paid  as  follows:  On  the  1st  day 
of  each  month  the  party  of  the  first  part 
shall  be  reimbursed  for  all  expenditures  in- 
curred in  connection  with  the  work  for  the 
month  previous,  plus  5  per  cent  The  re- 
maining 6  per  cent,  to  be  due  and  payable 
within  ten  days  after  the  completion  and 
acceptance  of  the   work   by   the  architect 
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*  ^  ^  In  conslderatioii  of  the  payments 
to  be  made  as  herein  proyided,  the  party 
of  the  first  part  guarantees  that  the  actual 
cost  of  the  work  to  be  performed  by  the 
party  of  the  first  part  under  this  contract 
shall  not  exceed  t^e  sum  of  one  hundred  and 
sixty  thousand  ($160,000)  dollars,  not  includ- 
ing the  10  per  cent  hereinafter  mentioned; 
and  the  party  of  the  first  part  shall,  if  the 
cost  exceeds  this  sum,  complete  said  building 
as  herein  provided  at  his  own  expense." 
Pursuant  to  his  agreement  In  the  contract, 
Stevens  gave  to  the  Realty  Company  a  bond 
in  the  sum  of  $50,000,  with  the  Massachu- 
setts Bonding  &  Insurance  Company  as  sure- 
ty, conditioned  for  the  faithful  performance 
of  his  contract  This  bond  contained  the 
following  provision:  "A  substantial  compli- 
ance with  the  contract  herein  referred  to, 
on  the  part  of  the  obligee  herein,  shall  be  a 
condition  precedent  to  its  right  of  recovery 
hereunder.  And  the  obligee  shall  take  from 
contractor,  on  the  1st  day  of  each  month, 
an  itemized  sworn  statement  of  the  amount 
and  cost  of  labor  employed  and  the  amount 
and  cost  of  material  used  or  delivered  to  the 
contractor  on  the  Job  for  use  in  the  build- 
ing, and  the  obligee  herein  shall,  at  the  same 
time,  furnish  the  surety  hereon  with  a  true 
copy  of  such  statement,  by  mailing  the  same 
to  Fair  Dodd,  Atlanta,  Georgia,  its  general 
agent" 

The  building  was  not  completed  by  the 
contractor,  and  certain  subcontractors  and 
materialmen  were  claiming  liens  against  the 
building,  when  the  Realty  Company  filed  its 
equitable  petition  against  Stevens,  the  con- 
tractor, his  surety,  and  the  different  claim- 
ants of  liens.  The  petition  alleged  that 
Stevens  entered  upon  his  contract;  that  va- 
rious monthly  payments  were  made  upon  the 
architect's  certificates  during  the  progress  of 
the  work,  according  to  the  terms  of  the  con- 
tract; that  the  last  certificate  of  the  archi- 
tect included  a  sum  which,  added  to  the  pre- 
vious payments,  exceeded  the  guaranteed 
contract  price ;  that  the  plaintiff  paid  on  this 
certificate  $13,748.71,  which  completed  the 
payment  of  the  full  contract  price ;  that  the 
plaintiff  took  from  the  contractor,  on  the 
Ist  day  of  each  month,  an  itemized  sworn 
statement  of  the  amount  and  costs  of  labor 
employed,  and  the  amount  of  material  used, 
and  furnished  a  true  copy  of  it  to  the  Sure- 
ty Company  as  provided  in  the  bond;  that 
Stevens,  though  having  received  the  entire 
contract  price,  has  abandoned  his  contract, 
and  the  plaintiff  has  undertaken  to  complete 
the  building,  and  a  stated  sum  will  be  re- 
quired for  this  purpose;  that  25  named  sub- 
contractors and  materialmen  are  claiming 
liens  for  work  done  on  the  building  and  ma- 
terial furnished,  and  though  plaintiff  denies 
its  property  is  liable  to  these  liens,  yet  it 
maintains  that  the  contractor  and  surety 
on  his  bond  are  liable  for  such  sums  as  it 
might  be  required  to  pay  on  account  of  their 
clainu  of  lien,  if  found  to  be  valid  liens 


against  the  plaintiff's  property.  A  reference 
was  prayed  of  these  dainis  of  lien  to  a  mas- 
ter, to  report  as  to  the  existence  and  amount 
of  each,  and  the  liability  of  the  plaintiff's 
property  therefor.  Judgment  was  prayed 
against  the  contractor  and  his  surety  for 
such  damages  as  accrued  from  the  breach 
of  the  bond.  General  and  special  demurrers 
by  the  surety  were  overruled,  and  it  ex- 
cepted. 

The  subject-matter  of  the  contract  between 
Stevens  and  the  Realty  Company  was  the 
construction  of  a  building  upon  stipulated 
terms.  The  contract  provides  that  Stevens 
is  to  furnish  all  the  labor  and  material,  and 
construct  the  building  according  to  the  plans 
and  specifications,  at  a  cost  not  to  exceed  a 
guaranteed  sum.  The  contract  of  the  surety 
is  that  it  is  liable  to  the  Realty  Company  to 
the  extent  of  $50,000,  unless  "the  said  Ste- 
vens faithfully,  well,  and  truly  perform  his 
said  contract  in  erecting  and  completing 
said  building  according  to  all  its  terms  and 
provisions  and  the  provisions  of  the  plans 
and  specifications  made  a  part  of  said  con- 
tract" In  effect,  the  surety  guarantees  that 
Stevens  will  complete  the  building  accord- 
ing to  the  contract;  that  is,  he  will  deliver 
the  completed  building  to  its  owner  for  the 
contract  price.  The  allegation  is  that  Ste- 
vens has  abandoned  his  contract  without 
completing  the  building,  that  certain  ma- 
terialmen are  claiming  liens  in  a  stated 
amount,  and  that  a  certain  sum  will  be  re- 
quired to  complete  the  building.  According 
to  the  allegations  of  the  petition,  the  con- 
tractor has  breached  the  contract  and  the 
Realty  Company  is  entitled  to  sue. 

[1]  The  demurrer  challenges  the  right  of 
the  obligee  to  recover  anything  on  account 
of  liens  for  material  used  in  the  construe^ 
tion  of  the  building.  Relatively  to  a  surety 
on  a  contractor's  bond  for  the  faithful  per- 
formance of  the  building  contract  the  own- 
er of  the  building  was  not  bound  to  withhold 
the  payments  made  to  the  contractor,  where 
such  payments  are  stipulated  for  and  agreed 
upon  in  the  contract,  on  the  ground  that  the 
contractor  is  in  default  with  the  material- 
men. Thomason  v.  Keeny,  8  Ga.  App.  854,  70 
S.  E.  220;  Hayden  v.  Cook,  34  Neb.  670,  52 
N.  W.  165.  It  is  contended  that  the  provi- 
sion that  "on  jthe  1st  day  of  each  month  the 
party  of  the  first  part  shall  be  reimbursed 
for  all  expenditures  incurred  in  connection 
with  this  work  for  the  month  previous,  plus 
{S  per  cent,  the  remaining  5  per  cent  to  be 
due  and  payable  within  ten  days  after  the 
completion  and  acceptance  of  the  work  by 
the  architect"  contemplates  that  only  such 
expenditures  that  were  actually  paid  for  by 
the  contractor  should  be  Included  in  the 
monthly  installments.  We  think  this  con- 
struction is  too  strained,  when  we  consider 
the  general  scope  and  purpose  of  the  bond. 
The  contract  refiects  the  intention  of  the 
parties  that  the  contractor  was  to  be  paid  hi 
monthly  Installments,  and  the  amount  of  the 
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Installment  was  to  be  flzed  hj  the  yalae  of 
the  materials  and  labor  which  entered  into 
the  construction  of  the  bailding  during  the 
previous  month,  plus  the  agreed  commission. 
Indeed,  the  provision  in  the  bond  that  the 
obligee  shall  take  from  the  contractor,  on 
the  1st  day  of  each  month,  an  itemized  state- 
ment of  the  amount  and  cost  of  labor  and  of 
the  material  used  or  delivered  to  the  con- 
tractor on  the  Job  for  use  in  the  building, 
and  furnish  the  surety  with  a  true  copy  of 
it,  indicates  an  appreciation  by  the  surety 
that  they  may  be  a  source  of  liability  from 
liens  for  unpaid  material;  and  it  exacted 
monthly  notices  of  the  extent  of  the  material 
and  labor  used,  that  it  might  be  advised  of 
the  facts,  so  that  it  n:iight  take  such  steps 
as  It  should  deem  proper  to  avoid  liability 
from  this  source. 

[2]  Again*  it  is  insisted  that  the  obligee 
cannot  recover  the  amount  of  these  liens 
until  it  has  discharged  them  by  payment 
It  is  true  that  in  a  common-law  action  for 
a  breach  of  contract  of  indemnity  the  dam- 
ages are  usually  limited  to  actual  loss.  But 
this  action  is  equitable  in  its  nature,  and 
calls  for  the  application  of  equitable  prin- 
ciples. It  is  alleged  that  numerous  sub- 
contractors and  materialmen,  25  in  number, 
are  claiming  liens  to  the  aggregate  amount 
of  $48,768  upon  the  building  and  real  estate 
upon  which  it  is  located,  and,  while  de- 
nying liability  to  these  several  subcontrac- 
tors and  materialmen,  they  are  made  par- 
ties to  the  petition,  and  it  is  prayed  that 
their  claims  of  lien  be  referred  to  a  master, 
who  shall  report  the  amounts  due  to  them 
by  the  contractor,  and  to  what  extent,  if  any, 
they  are  liens  against  the  building  and  real 
estate  of  the  obligee.  Unless  this  course  is 
permissible,  the  owner  of  the  building  would 
be  obliged  to  pay  them  at  his  risk,  if  paid 
without  foreclosure,  or  await  the  pleasure 
of  the  materialmen  to  assert  their  liens 
within  the  statute  of  limitations,  in  as  many 
suits  as  there  are  claims  of  lien,  before  he 
could  have  recourse  on  the  bond.  Such  a 
requirement  would  result  in  vexatious  de- 
lays and  a  multiplicity  of  suits,  to  prevent 
which  equity  will  take  cognizance  and  set- 
tle all  the  matters 'in  one  proceeding.  By 
bringing  the  lienors  into  the  case  their 
rights  will  be  fixed  as  against  the  plaintiff, 
and  at  the  same  time  the  extent  of  liability 
of  the  surety  and  its  principal  will  be  fixed. 

[3]  The  Joining  of  the  lienors  as  defend- 
ants does  not  render  the  petition  multifari- 
ous. Wilson  v.  StiUwell,  9  Ohio  St  467,  75 
Am.  Dec.  477.  Our  ruling  in  this  respect 
does  not  in  any  way  militate  with  the  rul- 
ing In  McGarry  v.  Seiz,  129  Ga.  296,  58  8.  B. 
856.  The  bond  tn  that  case  was  essentiaUy 
different  from  the  one  in  the  ease  at  bar. 

[4]  After  receiving  the  payment  of  the 
last  installment  of  $13,748.71,  it  is  alleged 
that  Stevens  abandoned  his  work,  leaving  it 


in  an  incomplete  state,  and  did  not  apply 
this  payment  to  subcontractors  for  mate- 
rial and  labor.  The  surety  set  up  in  its  de- 
murrer that  this  last  payment  under  these 
circumstances  operated  to  discharge  it  from 
liability.  The  payments  were  made  by  the 
plaintiff  to  the  contractor  according  to  the 
stipulations  in  the  contract,  and  the  surety 
cannot  claim  as  a  release  any  act  done  by 
the  plaintiff  authorized  by  the  contract  Du- 
luth  V.  Heney,  43  Minn.  155,  45  N.  W.  7; 
Leavel  v.  Porter,  52  Mo.  App.  632. 

The  grounds  of  the  demurrer  are  numer- 
ous, but  we  do  not  think  they  are  meritori- 
ous. The  foregoing  principles  which  we  have 
ruled  control  the  essential  points  made  by 
the  demurrer. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HIIiL,  J.,  not  presiding. 


(m  Oa.  70i) 
SOUTHERN  RY.  CO.  et  aL  v.  TAYLOR. 
(Supreme  Court  of  Georgia.     Feb.  17,  1912.) 

(SyllahuB  hy  the  Court.) 

1.  Mastbb  and  Servant  <H  206,  222*)— In- 
jury TO  Servant— Assumption  of  Risk- 
Knowledge  OF  Danger. 

A  servant  assumes  the  ordinary  risks  of 
liis  employment,  and  is  bound  to  exercise  his 
own  skill  and  diligence  to  protect  himself. 
Civil  Code,  f  3131;  Stewart  v.  Seaboard  Air- 
Line  Ry.,  115  Ga.  624,  41  S.  E.  981;  East 
Tenn.  R.  Co.  v.  Reynolds,  93  Ga.  670,  20  S.  E. 
70. 

(a)  In  order  for  a  servant  to  recover  for  an 
injury  on  the  ground  that  it  resulted  from  his 
compliance  with  a  direct  order  of  his  master, 
or  his  master's  representative,  the  servant 
must  show  that  the  order  was  a  negligent  one 
under  the  circumstances.  If  the  order  was 
negligent,  and  the  servant  knew  of  the  peril  of 
compljring  with  it,  or  if  he  had  equal  means 
with  his  master  of  knowing  of  the  peril,  or  by 
the  exercise  of  ordinary  care  might  have 
known  thereof,  then  he  cannot  recover  for  an 
injurv  received  in  'complying  with  the  order. 
1  Labatt  on  Master  and  Servant,  §  433  et  seq. ; 
Centra]  R.  Co.  v.  Kenney,  68  Ga.  486;  Worlds 
V.  Georgia  R.  Co.,  99  Ga.  283,  25  S.  E.  646; 
Daniel  v.  Forsyth,  106  Ga.  668,  32  S.  E.  621; 
Hendrix  v.  Vale  Royal  Co.,  134  Ga.  712,  G8  S. 
E.  483,  and  citations. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  550,  648-651;  Dec  Dig. 
§1  206,  222.^1 

2.  Instructions. 
CivU  Code,  {§  3130,  3131,  in  regard  to  the 

master's  duty  to  employ  competent  servants 
and  furnish  i>roper  macldnery,  were  not  appli- 
cable in  their  entirety  to  the  facts  of  this 
case ;  but  as  the  judgment  must  be  reversed  on 
another  ground,  it  is  unnecessary  to  decide 
whether  the  giving  of  such  sections  in  charge 
to  the  jury  would  require  the  grant  of  a  new 
triaL^ 

Error  from  Superior  Court,  Gordon  Coun- 
ty;  A.  W.  Fite^  Judge. 

Action  by  R.  F.  Taylor  against  the  South- 
ern Railway  Company  and  another.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Reversed. 

•For  othw  eases  lee  same  topic  and  section  NUMBER  m  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Taylor  saed  the  Southern  Railway  Gompa- 
ny  and  Ayery  for  personal  Injuries.  There 
was  a  yerdict  for  the  plaintiff  against  both  de- 
fendants, whose  motion  for  a  new  trial  being 
oyerruled,  they  excepted.  Upon  the  trial  the 
eyldence  submitted  In  behalf  of  the  plaintiff 
tended  to  show  the  following  facts: 

The  plaintiff  was  45  years  old  at  the  time 
he  was  Injured,  was  a  bridge  carpenter,  and 
had  been  engaged  in  work  as  such  for  off 
and  on  about  20  years.  Ayery  was  superin- 
tending and  directing  the  work  in  recon- 
structing a  trestle  on  the  railway  company's 
road.  The  plaintiff  was  working  on  the  tres- 
tle, with  others,  under  Ayery.  A  plank  was 
needed  at  the  place  where  the  work  was  be- 
ing done  by  the  plaintiff  and  others.  He  tes- 
tified as  follows :  '*Mr.  Ayery  told  us  he 
would  look  us  up  one;  so  he  went  off,  and 
me  and  seyeral  went  on  back  with  him,  and 
he  pointed  this  plank  out,  and  told  us  to  go 
to  the  end  of  the  trestle  and  get  a  rope  and 
tie  to  It  and  lift  It  to  the  top,  so  we  could 
put  It  down  across  that  It  was  Mr.  Avery 
that  directed  us  to  go  and  get  this  particu- 
lar plank.  To  get  it  we  had  to  go  down  there 
to  it  and  tie  a  rope  to  it  I  reckon  it  was 
8  or  4  feet  below  the  top  of  the  trestle  to 
where  this  plank  lay,  somewhere  along  there 
below  the  top  surface.  It  was  on  the  side 
of  the  bent  at  the  outside  of  the  ballast 
•  •  •  In  getting  down  off  the  bridge,  I 
got  down  right  here  on  this  cap  [referring 
to  a  model  of  the  trestle],  and  had  my  ri^t 
side,  my  face,  turned  towards  the  trestle,  you 
know,  and  caught  around  the  tie  and  cap  too, 
and  put  my  right  foot  on  the  right  edge  of 
the  plank,  and  then  put  the  other  one  down, 
you  know;  straightened  up  to  get  in  posi- 
tion on  the  plank,  and  it  turned  with  me  and 
threw  me.  What  caused  the  plank  to  turn 
with  me  was  not  haying  a  full  bearing;  did 
not  haye  enough  bearing  here,  you  know, 
oyer  the  plank,  the  width  of  the  plank.  Be- 
fore I  got  down  on  it,  I  could  not  see  from 
where  I  was  that  it  did  not  haye  a  full  bear- 
ing. It  lapped  oyer,  you  know,  and  I  could 
not  discoyer  it  It  was  standing  out  straight 
You  could  not  tell  about  it  from  the  position 
I  would  haye  to  get  down  on  it  •  •  • 
The  plank  rested  on  the  sill,  and  did  stick 
out  oyer  it,  and  coyered  it  You  could  not 
see  under  the  plank.  If  you  was  down  un- 
der the  plank,  you  could  tell  what  was  under 
it  I  could  not  •  •  •  In  getting  down 
on  that  plank,  there  was  no  place  to  get 
down  on  it  other  than  the  place  I  did  get 
down.  I  could  not  see  any  other  place,  and 
there  was  no  other  place.  That  was  a  safe 
place  to  step  down  upon.  You  know,  this 
scaffolding  was  the  only  place  you  could  get 
on,  and  you  would  haye  to  get  down  there 
to  tie  the  rope  to  it  Mr.  Ayery  told  us  to 
get  a  rope  and  get  down  on  it  He  came 
along  ahead  of  us  and  pointed  out  this  plank 
and  told  us,  *Here  is  one  you  can  get'  He 
was  hunting  a  loose  plank,  to  carry  it  back 


for  scaffolding,  and  he  told  us  to  get  ropen 
and  tie  it,  and  moye  it  down  to  the  next 
place." 

A  witness  for  the  plaintiff  testified  as  fol- 
lows in  reference  to  the  plank :  "It  had  been 
there  6  or  6  days.  It  was  not  nailed.  It 
was  left  there  on  Saturday  when  we  quit, 
and  it  was  there  Monday  morning.  [The 
plaintiff  was  injured  on  Monday.]  The  trains 
passing  would  shake  it  a  little.  It  would  be 
bound  to  shake  it  I  don't  know  whether  it 
would  shake  it  off  or  not  •  •  •  I  heard 
Mr.  Ayery  tell  Mr.  Taylor  to  get  down  and 
tie  a  rope  around  that  plank,  so  that  they 
could  pull  it  up  and  moye  it  to  the  next  bent ; 
and  Mr.  Taylor  obeyed  that  order."  An- 
other witness  testified:  "This  plank  was 
put  there  for  the  purpose  of  serving  on  that 
part  of  the  scaffoldiog.  ^  *  *  I  suppose 
the  work  was  done  there  was  the  reason  we 
were  going  to  move  that  plank.  •  •  • 
When  Mr.  Taylor  got  down  on  it,  I  8upi>ose 
he  could  have  stepped  on  the  cap  sill,  in- 
stead of  stepping  on  the  plank.  I  don't  know 
whether  he  could  or  not  I  did  not  see  the 
cap.  I  seen  the  plank,  all  right  I  know 
the  construction  of  it  I  know  that  he  could 
have  stepped  on  the  cap  sUl  without  step- 
ping on  the  plank.  This  plank  is  something 
like  2%  feet  below  this  top  here.  If  yon 
step  off  that  point  there,  you  have  got  to 
step  around  in  that  direction,  then  around 
and  kind  of  under.  I  don't  know  how  far 
it  is  from  this  top  to  underneath  there,  ex- 
actly. Of  course,  it  is  more  inconvenient  to 
go  around  down  under  there  and  get  on  that 
cap  than  to  step  on  the  3x10  [the  plank  plain- 
tiff got  on^.  It  necessitates  some  strain  from 
that  point  around  underneath  there,  and  on 
the  plank.  If  this  place  had  been  sticking 
out  as  the  plank,  it  would  not  have  fallen. 
By  close  inspection  any  one  could  have  dis- 
covered that  this  thing  was  not  nailed,  and 
that  it  did  not  stick  out  as  far  as  the  plank. 
By  a  casual  observation  I  could  not  see  it 
underneath  there,  how  far  it  was  under 
there."  The  witness  had  a  model  of  the  tres- 
tle before  him  when  testifying. 

There  was  evidence  showing  the  nature 
and  extent  of  the  plaintiflTs  injuries,  the 
amount  he  was  earning  at  the  time  he  was 
injured,  and  his  life  expectancy.  The  de- 
fendant introduced  no  evidence. 

F.  A.  Cantrell  and  Maddox,  McCamy  ft 
Shumate,  for  plaintiffs  in  error.  Lawton 
Nalley  and  J.  Q.  B.  Erwin,  Jr.,  for  defendant 
in  error. 

ATKINSON,  J.  (after  stating  the  fticts  as 
above).  [1]  No  complaint  Is  made  of  any 
inherent  weakness  or  other  defect  In  the 
plank  or  the  sills  upon  which  it  rested,  or 
that  the  sills  did  not  project  sufficiently  foff 
the  plank  to  have  had  a  secure  position  upon 
them;  but  the  whole  complaint  is  merely 
that  the  plank,  though  loose,  projected  so 
far  beyond  the  ends  of  the  sills  as  to  render 


Ga.) 


LAMAB  T.  LAMAB 


1057 


it  Insecure,  and  when  plaintiff  rested  bis 
feet  npon  the  outer  edge  it  tilted,  precipi- 
tating him  and  causing  the  Injury.  The 
plaintiff  knew  that  the  plank  was  not  nailed, 
or  otherwise  fastened  to  the  sills;  in  other 
words,  that  it  was  a  loose  plank.  He  saw 
that  the  ends  of  the  sills  upon  which  the 
plank  rested  did  not  extend  beyond  the 
plank,  as  he  testified  that  he  could  not  see 
the  ends  of  the  sills  beyond  the  plank  as  he 
got  down  on  it.  Yet  he  undertook  to  stand 
on  it,  without  any  effort  to  ascertain  wheth- 
er it  would  be  safe  for  him  to  do  so,  not- 
withstanding he  knew  that  the  plank  was 
loose,  and  that  the  ends  of  the  sills  upon 
which  it  rested  could  not  be  seen  beyond  it 
If  Avery,  the  representatiye  of  the  railway 
company,  was  with  Taylor  at  the  time  the 
latter  got  down  on  the  plank,  the  peril  of 
doing  so  in  obedience  to  Avery's  order  was 
no  more  apparent  to  the  latter  than  to  Tay- 
lor; and  if  the  danger  was  hidden  to  both 
of  them,  and  could  hot  have  been  discovered 
by  the  exercise  of  ordinary  care,  then  Tay- 
lor could  not  recover,  for  he  assumed  the 
risk  incident  to  getting  on  the  plank.  If  the 
danger  was  obvious,  then  it  was  equally  so 
to  both  Taylor  and  Avery.  The  plank  did 
not  constitute  a  part  of  the  work  planned 
by  Avery,  nor  a  part  of  the  permanent 
structure  of  the  trestle,  but  was  merely  a 
loose  plank,  left  where  a  portion  of  the  tres- 
tle had  been  completed.  Considering  the 
plaintifirs  age,  his  long  experience  in  bridge- 
building,  and  his  knowledge  of  all  the  cir- 
cumstances of  the  situation  at  the  time  he 
got  upon  the  plank,  and  applying  the  princi- 
ples announced  in  the  first  headnote  to  all 
the  facts  of  the  case,  the  plaintiff  was  not 
entitled  to  recover. 

Judgment  reversed.    All  the  Justices  con- 
cur, except  HILLv  J.,   not  presiding. 


(187  Qtt.  607) 

SOUTHERN  RY.  CO.  v.  FRIX. 
(Supreme  Court  of  Georgia.     Feb.  16,  1912.) 

(SyllaluB  hy  the  Court,) 

1.  RaILBOADS    (i   446*)~-OpKBATION— INJXT- 

BiES  TO  Animals  on  Track. 

The  evidence  submitted  in  behalf  of  the 
plaintiff  showing  that  bis  horses  ran  along  the 
railway  track  ahead  of  the  train,  of  their  own 
accord,  until,  reaching  a  trestle,  they  fell  into 
it  and  were  injured,  and  that  the  train  was 
moving  very  slowly,  hardly  faster  than  a  man 
could  walk,  so  that  the  horses  had  time  to 
escape,  and  that  the  whistle  was  continuously 
blown  to  frighten  them  from  the  track,  and 
that  the  disaster  was  caused  by  the  horses 
following  the  track,  when  the  character  of 
the  embankment  along  which  they  were  run- 
ning was  such  that  they  might  have  left  the 
track  without  going  upon  the  trestle,  the  plain- 
tiff failed  to  prove  a  cause  of  action  against 
the  railway  company,  and  the  court  erred  in 
not  granting  a  nonsuit  Qay  y.  Wadley,  86 
Ga.  103,  12  S.  E.  298. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  S  446.»] 


2.  Railboads    (I  4S9*)— OPKBATioir— tirju- 

BIE8  TO   ANnCALS— PLBADINQ. 

Under  the  allegations  of  the  petition,  the 
embankment  and  obstructions  along  it  were 
such  as  to  render  It  impossible  for  the  horses 
to  leave  the  track;  ana  therefore  the  petition 
as  amended  was  not  subject  to  demurrer. 

[Ed.  Note. — For  other  oases,  see  Railroads, 
Dec  Dig.  i  439.*] 

3.  Appeal   and   Ebbob    (|   848*) —Review- 
Questions  Considered. 

As  a  nonsuit  should  have  been  granted,  it 
is  unnecessary  to  pass  upon  the  grounds  of  the 
motion  for  a  new  trlaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  i  843.*] 

Error  from  Superior  Court,  Gordon  Coun- 
ty; A.  W.  Flte,  Judga 

Action  by  M.  Lu  Frix  against  tbe  Southern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.*  Reversed. 

Maddoz,  McCamy  &  Shumate,  for  plaintiff 
In  error.  J.  G.  B.  Erwln,  Jr.,  for  defendant 
in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur,  except  HILI^  J.,  not  presid- 
ing. 


(lar  Oa.  734) 
LAMAR  et  aL  v.  LAMAR. 

LAMAR  V.  LAMAR  et  aL 

(Supreme  Court  of  Georgia.    March  2,  1012.) 

(Spllahus  hy  the  Court,) 

1.  Wills    (t   641*)  —  CoNSTBuonoH  —  PBiOB 
AND  Subsequent  Items. 

It  is  competent  for  a  testator,  in  a  subse- 
quent  item  of  a  will,  to  impose  restrictions 
and  limitations  upon  a  bequest  made  in 'a  for- 
mer item:  and  in  the  present  case  this  was 
done  in  clear  and  unambiguous  language. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i§  1525-1527;   Dec  Dig.  §  641.»] 

(AiditUmol  Syllabus  hy  BMoridl  Btaff.) 


2.  Wills    (§   548^) —  Constbuotion  — Pbiob 
AND  Subsequent  Items. 

A  will  left  certain  stock  in  three  com- 
panies, subject  to  trusts  or  limitations  over, 
specifying  that  the  bequest  was  subject  to  a 
restriction  in  a  later  item  of  the  will.  Similar 
language  as  to  a  restriction  In  the  later  item 
was  used  in  regard  to  another  share,  where 
there  was  no  trust.  By  the  third  item  a  share 
in  the  estate,  including  stocic  in  the  same  com- 
panies, was  left  to  a  son  in  fee  simple.  The 
fourth  item  directed  that  stock  of  the  three 
companies  should  be  held  by  the  executors  un- 
til January  1,  1925,  and  then  distributed 
amonsT  the  legatees  mentioned  in  items  1  and 
3  ana  certain  paragraphs  of  item  2,  "as  in 
each  of  said  items  and   paragraphs  written." 

erovided  that,  if  any  of  the  legatees  should  die 
efore  January  1,  1925,  leaving  no  chil^  or 
children,  the  income  and  dividends  from  the 
stock,  as  well  as  the  stock,  should  revert  to 
the  estate  and  be  distributed  among  the  sur- 
viving children  in  equal  shares.,  neld,  that 
the  provision  as  to  reversion  applied  to  the 
bequest  contained  in  the  third  item,  as  well  as 
to  the  other  items  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  De& 
Dig.  I  548.*] 


•For  other  cases  see  ^ame  topic  and  section  NUMBS3i  la  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Error  from  Superior  Court,  Bibb  Ck>i2nt7; 
W.  H.  Felton,  Judge. 

Action  by  Mrs.  Jack  Lamar  and  another, 
executors,  against  W.  D.  Lamar,  executor. 
To  a  judgment  for  defendant,  plaintiffs 
bring  error,  and  defendant  files  a  cross-bill 
of  exceptions.  .Affirmed  on  main  bill  of  ex- 
ceptions, and  cross-bill  dismissed. 

Mrs.  Jack  Lamar  and  Henry  J.  Lamar,  Jr. 
(hereinafter  called  the  Third),  brought  their 
equitable  petition,  alleging  that  they  were 
the  executrix  and  executor,  respectively,  of 
the  last  will  and  testament  of  Henry  J.  La- 
mar, deceased  (called  the  Second),  and  pray- 
ing for  an  accounting  against  Walter  D.  La- 
mar, as  executor  of  the  estate  of  Henry  J. 
Lamar,  Sr.  (referred  to  in  the  petition  as 
the  First).  It  Is  alleged  in  the  petition  that 
the  defendant,,  as  executor  aforesaid,  is'  In 
possession  of  certain  shares  of  stock  which 
had  been  bequeathed  by  the  third  item  of  the 
will  of  Henry  J.  Lamar,  Sr.  (the  First),  to 
Henry  J.  Lamar,  Jr.  (the  Second),  in  fee 
simple,  and  that  petitioners  are  entitled  to 
the  possession  of  the  stock  so  bequeathed 
and  certain  dividends  and  profits  arising 
therefrom.  It  appears  from  the  answer  filed 
in  the  case  that  the  executor  of  Henry  J. 
Lamar,  the  First,  differs  with  the  petitioners 
in  their  construction  of  the  will  of  their  tes- 
tator, insisting  that  the  shares  of  stock  re- 
ferred to  in  the  third  Item  of  the  will  were 
not  bequeathed  to  the  legatee  named  in  that 
item  in  fee  simple,  but  that  the  bequest  was 
affected  by  certain  restrictions  and  limita- 
tions appearing  In  another  item  of  the  will. 
The  portions  of  the  will  material  to  a  con- 
sideration of  the  Issues  in  the  case  are  as 
follows: 

''Item  1st  I  devise  and  bequeath  unto  my 
son,  Henry  J.  Lamar,  Jr.,  in  trust  for  my 
grandson,  Henry  J.  Lamar  Washington,*'  cer- 
tain property,  describing  it  "The  Income 
and  Interest  of  the  money  and  property  here- 
in bequeathed,  as  well  as  that  arising  from 
the  aforesaid  residence  lot  In  Nashville, 
Tenn.,  or  so  much  thereof  as  may  be  neces- 
sary, is  to  be  used  by  said  trustee  for  the 
support,  maintenance  and  education  of  my 
said  grandson  during  his  minority,  provided 
he  remains  under  the  control  and  Influence 
of,  and  is  domiciled  with  my  immediate  fam- 
ily, or  some  member  thereof;  but  in  the 
event  my  grandson  should  be  removed  be- 
yond the  limits  of  the  state  of  Georgia,  or 
should  otherwise  be  taken  from  the  control 
and  influence  of  my  immediate  family,  or 
some  member  thereof,  or  his  domicile  be 
changed  therefrom,  said  Income,  interest  and 
profits  shall  no  longer  be  applied  to  his  sup- 
port, maintenance  and  education,  and  all  of 
said  income,  interest  and  profits  not  ex- 
pended by  reason  of  the  direction  aforesaid, 
shall  not  pass  with  the  money  and  other 
property  herein  bequeathed  to  him,  but  shall 
revert  to  and  become  a  part  of  my  estate 
for  equal  distribution  amongst  my  children 
as  hereinafter  directed."    Testator  then  pro- 


ceeds to  give  certain  directions  about  the 
property  bequeathed  to  his  said  grandson, 
and  closes  item  1st  as  follows: 

"Having  received  by  due  transfer  all  the 
parental  powers  of  his  father  over  my  said 
grandson,  I  hereby  appoint  Henry  J.  Lamar, 
Jr.,  guardian  of  his  person,  and  In  event  of 
bis  failure  or  Inability  to  act,  I  appoint  Wal 
ter  D.  Lamar  such  guardian  in  his  stead 

"The  bequest  of  the  Lamar  &  Rankin  Drug 
Company  stock,  the  *S.  S.  S.'  (Swift's  Syphll 
Itlc  Specific)  Company  stock  and  the  Brad- 
field  Regulator  stock,  herein  made,  is  sub- 
ject to  the  restrictions  hereinafter  Imposed 
by  a  subsequent  item  of  this,  my  will. 

"Should  Henry  J.  Lamar,  Jr.,  from  any 
cause  be  unable  to  act  as  trustee  for  my 
said  grandson,  then  I  appoint  Walter  D.  La- 
mar trustee  in  his  stead,  with  all  the  powers 
herein  conferred  upon  Henry  J.  Lamar,  Jr., 
as  trustee.*' 

"Item  2nd.  I  will  and  direct  that  all  the 
residue  of  my  estate,  of  whatever  the  same 
may  consist  and  wheresoever  the  same  may 
be  situated,  shall  be  divided  into  six  equal 
shares  or  parts  and  shall  be  disposed  of  as 
follows,  each  legatee,  however,  to  account 
for  such  advancements,  as  have  heretofore 
or  may  hereafter  be  made,  as  stated  in  sub- 
sequent clauses  of  this  will,  but  without  li- 
ability for  interest  thereon: 

"(A)  To  my  son,  Walter  D.  Lamar,  one 
such  sixth  equal  share  which  I  direct  shall 
consist,  in  part,  of  my  lands  in  Butts,"  etc., 
giving  him  also  stock  in  all  of  the  corpora- 
tions above  named,  and  the  testator  then 
closes  this  paragraph  (A)  in  the  following 
language:  "The  bequest  of  the  Lamar  & 
Rankin  Drug  Company  stock,  the  'S.  S.  S.' 
(Swift's  Syphilitic  Specific)  Company  stock, 
and  the  Bradfield  Regulator  stock  is,  how- 
ever, subject  to  the  restrictions  hereinafter, 
in  a  subsequent  item  of  this  will,  imposed." 

"(B)  To  my  son,  Henry  J.  Lamar,  Jr.,  to 
trust  for  my  daughter,  Valeria  McLaren,  I 
give  one  other  sixth  part  of  my  estate,  con- 
sisting, in  part,  of"  a  certain  property,  real 
and  personal.  Including  stock  in  the  corpo- 
rations already  mentioned.  The  testator  pro- 
ceeds: "The  aforesaid  property  to  be  held 
by  the  said  Henry  J.  Lamar,  Jr.,  in  trust  for 
my  said  daughter,  for  and  during  her  nat- 
ural life,  and,  at  her  death,  for  such  child 
or  children  as  she  may  leave  surviving  her, 
by  her  present  or  any  future  husband,  share 
and  share  alike,  with  the  power  to  her  trus- 
tee to  advance,  with  her  consent,  such  sums 
to  each  chUd  that  may  be  bom  to  her,  if 
any,  as  may  be  reasonable,  upon  the  mar- 
riage of  such  child  or  children,  or  upon 
their  arrival  at  the  age  of  twenty-one  years ; 
the  said  trustee  to  pay  over  to  my  said 
daughter  the  income  arising  from  the  afore- 
said property  as  the  same  may  come  into 
his  hands.  In  the  event  of  the  death  of  my 
said  daughter,  leaving  no  child  or  children, 
she  is  hereby  invested  with  the  power  to  dis- 
pose of  one-half  of  the  aforesaid  property  by 
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will  to  any  person  she  may  cboose;  that 
right  of  disposition  by,  wUl  being,  however, 
restricted  to  the  exercise  of  this  right  over 
the  aforesaid  property,  other  than  the  eighty 
shares  of  Lamar  &  Rankin  Drug  Company 
stock,  the  seven  shares  of  *S.  S.  S.'  Com- 
pany stock  and  the  ten  shares  of  Bradfield 
Regulator  stock,  the  power  to  dispose  of 
which  by  her  will  being  hereby  withheld; 
the  other  half  of  said  property  to  revert  to 
my  estate.  In  the  event  my  said  daughter 
should  die  leaving  no  child  or  children,  and 
without  making  a  disposition  of  any  of  said 
property  by  will,  then  the  whole  of  It  Is 
to  revert  to  my  estate  and  become  a  part 
thereof."  After  making  certain  directions, 
the  testator  closes  this  paragraph  (B)  as  fol- 
lows: "The  bequest  herein  made  of  the  La- 
mar &  Rankin  Drug  Company  stock,  the  'S. 
S.  S.'  (Swift*s  Syphilitic  Specific)  Company 
stock  and  the  Bradfield  Regulator  stock  is 
subject,  however,  to  the  restrictions  herein- 
after, in  a  subsequent  item  of  this,  my  will, 
Imposed."  * 

"(C)  I  give  to  my  daughter,  Mrs.  Fannie 
L.  Rankin,  in  trust  for  herself  and  children, 
one  other  sixth  part  of  my  estate,  consisting. 
In  part,  of  certain  stock  in  the  corporations 
already  named  above.  The  testator  gives 
her  the  power  of  making  certain  advance- 
ments to  her  children,  and  directs  how  the 
same  shall  be  accounted  for,  and  closes  said 
paragraph  (C)  with  the  following  words: 
'The  bequest  of  the  Lamar  &  Rankin  Drug 
Company  stock,  the  'S.  S.  S.'  (Swift's  Syph- 
ilitic Specific)  (Company  stock,  and  the  Brad- 
field Regulator  stock,  herein  made,  is  sub- 
ject, however,  to  the  restrictions  hereinafter 
Imposed  by  a  subsequent  item  of  this,  my 
will." 

"(D)  I  give  and  bequeath  to  my  son-in- 
law,  Eli  S.  Shorter,  one  other  sixth  part  of 
my  estate,  to  be  held  by  him  in  trust  for 
my  daughter,  Wilena  Shorter,  ^for  and  dur- 
ing her  natural  life,  and,  at  her  death,  to 
her  children,  share  and  share  alike,  said  one 
sixth  part  consisting  of  shares  of  stock  in 
all  the  corporations  already  named  above. 
The  testator  then  provides  for  advancements 
to  her  children,  and  directs  how  the  same 
shall  he  accounted  for,  closing  said  para- 
graph (D)  with  these  words:  "The  bequest 
herein  made  of  the  Lamar  &  Rankin  Drug 
0)mpany  stock,  the  *S.  S.  S.'  (Swift's  Syph- 
ilitic Specific)  Company  stock  and  the  Brad- 
field Regulator  stock  is,  however,  subject  to 
the  restrictions,  hereinafter  by  a  subsequent 
item  of  this  my  will,  imposed." 

"(B)  As  a  part  of  one  other  sixth  share 
of  my  estate,  I  give  and  bequeath  to  my  son, 
Walter  D.  Lamar,"  certain  described  prop- 
erty, real  and  personal,  including  stock  in 
all  of  the  corporations  already  above  named, 
•In  trust  for  my  son,  J.  T.  Lamar.  •  •  ♦ 
This  bequest  of  the  Lamar  &  Rankin  Drug 
Company  stock,  the  *S.  S.  S.*  •  •  •  Com- 
pany stock,  and  the  Bradfield  Regulator  stock, 
however,  is  subject  to  the  restrictions  herein- 


after imposed  by  a  subsequent  Item  of  this, 
my  will.  The  income  from  all  of  the  aforesaid 
property  to  be  applied  to  the  maintenance 
of  said  J.  T.  Lamar,  and  the  remainder  of 
said  income,  after  the  application  of  so 
much  thereof  as  may  be  necessary  for  his 
support  and  maintenance,  I  direct  shall  be, 
by  said  trustee,  distributed  amongst  his 
Children  in  equal  shares.  At  his  death,  I 
desire  and  direct  that  the  aforesaid  proper- 
ty, as  well  as  the  income  that  may  remain 
on  hand,  shall  vest  in  and  become  the  prop- 
erty of  his  children,  share  and  share  -alike. 
As  a  part  of  this  one  sixth  share,  I  give  to 
my  daughter-in-law,  Mrs.  Julia  Lamar,  for 
and  during  her  natural  life,"  a  certain  house 
and  lot,  and  at  her  death  or  upon  her  mar- 
riage the  same  to  pass  to  and  become  the 
property  of  the  children  of  J.  T.  Lamar. 
"The  remaining  part  of  this  one  sixth  share 
of  my  estate,  that  is  to  say,  one  sixth  part, 
less  the  property  herein  bequeathed  to  Wal- 
ter D.  Lamar,  as  trustee  for  J.  T.  Lamar, 
and  the  house  and  lot  bequeathed  to  Mrs. 
Julia  Lamar,  I  give  and  bequeath  to  my 
son,  Henry  J.  Lamar,  Jr.,  in  trust,  to  hold 
and  manage  for  the  benefit  of  such  children 
as  my  son  J.  T.  Lamar  now  has,  or  may 
hereafter  have  born  to  him,  by  his  present 
or  any  future  wife,  a  portion  of  said  re- 
maining part,  consisting  or*  certain  shares 
of  stock  in  all  of  the  corporations  already 
above  mentioned.  The  testator  then  says: 
"The  bequest  of  the  Lamar  &  Rankin  Drug 
Company  stock,  the  *S.  S.  S.*  (Swift's  Syph- 
ilitic Specific)  Company  stock,  and  the  Brad- 
field Regulator  stock  is,  however,  subject  to 
the  restrictions  hereinafter  and  in  a  subse- 
quent item  of  this,  my  will,  imposed."  The 
testator  then  provides  for  successors  in  trust 
for  J.  T.  Lamar  and  his  children. 

"Item  8rd.  I  give  and  bequeath  to  my  son, 
Henry  J.  Lamar,  Jr.,  one  other  sixth  part  of 
my  estate,  consisting,  in  part,  of  seventy-five 
shares  of  Exchange  Bank  stock,  if  not  dis- 
posed of  by  me  before  my  death,  and,  if  so 
disposed  of,  then  seven  thousand  and  five 
hundred  dollars  in  cash.  In  lieu  thereof;  al- 
so eighty  shares  of  Lamar  &  Rankin  Drug 
Company  stock,  seven  shares  of  *S.  S.  S.,' 
(Swift's  Syphilitic  Specific)  Company  stock, 
ten  shares  of  Bradfield  Regulator  stock,  and 
twenty-five  shares  of  Albany  Drug  Company 
stock,  subject,  however,  to  advances  of  thir- 
ty-nine thousand  and  one  hundred  and  fifty 
dollars,  which  I  have  heretofore  advanced 
to  him,  to  have  and  to  hold  the  same  in  his 
own  right,  for  himself  and  his  heirs  forever." 

"Item  4th.  I  desire  and  direct  that  all  the 
shares  of  stock  of  the  Lamar  &  Rankin 
Drug  Company,  the  'S.  S.  S.'  (Swift's  Syph- 
ilitic Specific)  Company,  and  the  Bradfield 
Regulator  Company,  herein  devised  under 
the  preceding  items  and  paragraphs  of  thlSr 
my  will,  shall  be  held  by  my  executors,  here- 
inafter named,  until  the  first  day  of  January 
in  the  year  of  our  Lord  nineteen  hundred 
and  twenty-five,  at 'Which  tlm^  and  not  until 
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then,  I  direct  that  said  stock  be  distributed 
amongst*  tbe  legatees  mentioned  In  items  1 
and  3  and  paragraphs  (A),  (B),  (Q,  (D)  and 
(E)  of  item  2,  as  in  each  of  said  items  and 
paragraphs  directed;  the  dividends  arising 
from  all  of  said  stocks  up  to  the  first  day 
of  January,  1925,  to  be  divided  in  the  fol- 
lowing manner,  to  wit:  The  dividends  and 
profits  arising  from  said  Lamar  &  Rankin 
Drug  Ck>mpany  stock  shall  be  distributed  to 
each  of  said  legatees,  annually  and  within 
eight  months  after  they  are  declared  by  said 
company  in  the  proportion  as  said  stock  is 
herein  bequeathed  to  each  legatee  in  said 
items  and  paragraphs  of  this  my  will  and 
testament;  and  the  dividends  and  prof- 
its arising  from  the  Swift's  Syphilitic  Spe- 
cific Company  stock  shall  in  like  proportion 
be  distributed  to  each  of  the  legatees  in  said 
items  and  paragraphs  mentioned,  .whenever 
and  as  often  as  the  same  shall  amount  to 
ten  thousand  dollars;  and  the  profits  and 
dividends  arising  from  the  Bradfield  Regula- 
tor Ck>mpany  stock  shall  in  like  proportion 
be  distributed  to  each  of  the  legatees  in 
said  items  and  paragraphs  mentioned,  when- 
ever and  as  often  as  the  same  shall  amount 
to  five  thousand  dollars.  The  corpus  and 
the  income  herein  provided  for  to  be  sub- 
ject to  the  same  uses,  trusts  and  limitations 
as  is  provided  for  respectively  in  item  1 
and  paragraphs  (B),  (C),  (D)  and  (E)  of  this 
my  will  and  testament;  provided,  however, 
that  if  any  of  the  legatees,  to  whom  the 
same  is  devised,  shall  die  before  the  first 
day  of  January,  1925,  leaving  no  child  or 
children,  the  income  and  dividends  from  the 
said  stocks  so  bequeathed  to  such  legatee, 
as  well  as  the  stock,  shall  revert  to  and  be- 
come a  part  of  my  estate  to  be  distributed 
amongst  my  surviving  children  in  equal 
shares.  The  excess  of  said  stocks  or  shares 
which  I  may  own  at  my  death  over  and 
above  the  number  hereinbefore  specifically 
devised,  I  direct  also  to  be  held  by  my  ex- 
ecutors untU  January  the  first,  1925;  the 
dividends  and  profits  arising  therefrom  to 
be  distributed  amongst  my  children  at  the 
time  above  designated  in  tMs  item,  and  in 
the  proportion  as  each  may  hold  said  stock; 
the  said  stocks  and  dividends  therefrom  to 
be  subject  to  the  same  uses,  trusts  and  lim- 
itations as  is  provided  for  in  paragraphs 
(B),  (G),  (D),  and  (E)  of  this  my  will.  In  the 
event  of  the  death  of  any  one  of  my  chil- 
dren before  January  the  first,  1925,  leaving 
no  chUd  or  children,  then  his  or  her  share 
of  this  stock,  as  well  as  the  dividends,  shall 
revert  to  my  estate  to  be  distributed  amongst 
my  surviving  children,  share  and  share 
alike." 

Upon  the  trial  of  the  case  the  Jury  return- 
ed a  verdict  for  the  defendant,  and  further 
found  that  the  defendant  was  entitled  to  the 
control  and  custody  of  all  certificates  of 
stock  of  the  estate  of  Henry  J.  Lamar,  Sr., 
deceased,  which  were  in  the  possession  of 
fhelr  testator^  Henry  J.  Lamar,  Jc   (the 


Second),  at  the  date  of  die  lattec's  death. 
The  court  entered  up  Judgment  accordingly, 
and  further  decreed  that  "the  legacy  of  Hen- 
ry J.  Lamar,  2d,  in  and  to  the  three  stocks 
mentioned  in  the  petition — ^that  is,  the  spe- 
cial legacy  in  item  3  of  the  will  of  Henry  J. 
Lamar,  1st,  as  well  as  the  legacy  of  the  ex- 
cess shares  as  shown  in  paragraph  4  of  said 
will,  has  reverted  to  the  estate  of  said  H. 
J.  Lamar,  1st,  to  be  divided  among  the  other 
children  of  H.  J.  Lamar,  1st,  as  provided  in 
said  will  and  under  the  terms  of  said  will, 
said  Henry  J.  Lamar,  2d,  and  his  heirs,  ad- 
ministrators, executors,  and  assigns,  being 
excluded  from  the  division  of  said  reversion, 
which  excluded  both  corpus  and  dividends." 
The  plaintiffs  made  a  motion  for  a  new  trial, 
which  the  court  overruled,  and  they  except- 
ed. The  defendant,  by  cross-bill  of  excep- 
tions, assigned  error  upon  the  exclusion  of 
certain  documentary  evidence  offered  by  him 
at  the  trial. 

Gurry,  Hall  &  Roberts,  for  plaintiffs  in 
error.    Hall  &  Hall,  for  defendant  in  error. 

BECK,  J.  (after  stating  the  facts  as 
above).  [2]  An  examination  of  the  will  of 
the  testator  will  show,  that,  relatively  to 
the  stock  in  three  specified  companies,  a  com- 
mon purpose  or  scheme  pervaded  the  entire 
will,  in  the  respect  hereafter  mentioned.  Cer- 
tain shares  of  this  stock  were  left  to  the 
legatees.  As  to  some  of  these,  there  were 
trusts  or  limitations  over,  and  it  was  also 
specified  that  the  bequest  as  to  the  stock 
was  subject  to  a  restriction  stated  in  a  later 
item  of  the  will;  and  similar  language  as 
to  a  limitation  was  used  in  regard  to  anoth- 
er distributive  share,  where  there  was  no 
trust  By  the  third  item  a  share  in  the  es- 
tate was  left  to  a  son.  This  Included  stock 
in  the  same  three  companies.  Here  there 
was  no  declaration  of  a  trust  or  remainder 
over,  and  no  specific  r^erence  made  to  a 
future  item.  Then  followed  item  4.  This 
began  with  the  following  words:  ''I  desire 
and  direct  that  all  the  shares  of  stock*  of  the 
Lamar  &  Rankin  Drug  Company,  the  '8.  S. 
S.'  (Swift's  Syphilitic  Specific)  Company,  and 
the  Bradfield  Regulator  Company,  herein  de- 
vised under  the  preceding  items  and  para- 
graphs of  this,  my  v^U,  shall  be  held  by 
my  executors,  hereinafter  named,  untU  the 
first  day  of  January  in  the  year  of  our  Lord 
1925,*'  when  a  distribution  should  take  place. 
It  is  beyond  controversy  that  this  language 
was  sufficiently  broad  to  cover  the  shares  of 
stock  in  the  three  companies  mentioned, 
which  had  previously  been  bequeathed  to 
all  of  the  legatees,  including  those  which 
had  been  bequeathed  to  the  son  absolutely, 
as  well  as  those  which  had  been  bequeathed 
to  others  incumbered  with  a  trust  or  re- 
mainder. Therefore  item  4  began  by  dealing 
with  all  the  shares  of  stock  in  those  three 
companies,  which  had  been  bequeathed,  and 
not  merely  some  of  them.  It  was  then  de- 
clared that  at  thei  date  mentioned  the  stock 
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BhoQld  be  ''distributed  among  the  legatees 
mentioned  in  items  1  and  3*  and  paragraphs 
(A),  (B),  (C),  (D)  and  (E)  of  item  2,  as  in 
each  of  said  items  and  paragraphs  written." 
It  could  not  have  been  the  purpose  of  the 
testator,  by  this  language,  to  limit  the  re- 
tention of  stock  untU  the  date  mentioned 
merely  by  saying  that,  when  it  should  be 
divided,  it  should  be  distributed  as  written 
in  previous  items  and  paragraphs  of  the  will. 
After  providing  for  divisions  of  dividends 
and  profits  arising  from  the  stock  in  the 
interval,  the  item  then  declared  •*the  corpus 
and  income  herein  provided  for,"  etc.  What 
corpus  and  income  was  "herein  provided 
for"?  dbviously,  it  included  all  the  shares 
of  stock  in  the  three  named  companies  pre- 
viously mentioned;  for,  as  stated  above,  the 
item  is  careful  to  cover  and  provide  for  all 
such  shares  dealt  with  in  any  preceding  item 
of  the  wilL  Therefore,  when  the  expression, 
"the  corpus  and  income  herein  provided  for," 
was  employed,  it  could  not  be  restricted  to 
anything  less  than  all  the  shares  In  those 
companies  which  had  previously  been  provid- 
ed for.  Omitting,  for  the  moment,  the  ref- 
erence to  the  uses  and  trusts  applicable  to 
some  of  the  distributive  shares,  the  item 
then  proceeds:  ''Provided,  however,  that  if 
any  of  the  legatees,  to  whom  the  same  is  de- 
vised, shall  die  before  the  first  day  of  Jan- 
uary, 1025,  leaving  no  child  or  children, 
the  income  and  dividends  from  the  said 
stocks  so  bequeathed  to  such  legatee,  as  well 
as  the  stock,  shall  revert  to  and  become  a 
part  of  my  estate  to  be  distributed  among 
my  surviving  children  in  equal  shares." 
What  is  the  meaning  of  the  words,  'If  any 
of  the  legatees,  to  whom  the  same  is  devis- 
ed"? The  same  as  what?  Unquestionably 
the  same  as  something  which,  had  preceded — 
the  same  stock  as  that  which  had  been  men- 
tioned, or  as  to  which  provision  had  been 
already  made  in  that  item.  As  has  been 
seen,  there  has  been  a  provision  and  refer- 
ence so  made  to  all  of  the  stock  in  the 
three  companies  which  had  been  bequeathed 
in  previous  portions  of  the  will.  What,  then, 
could  the  same  stock  mean,  except  all  of  the 
stock  which  had  been  so  bequeathed?  To 
be  the  same  it  must  be  all,  not  a  part,  of 
whatever  those  words  refer  to.  It  cannot  be 
held  that  the  statement,  "the  corpus  and  the 
income*  herein  provided  for  to  be  subject  to 
the  same  uses,  trusts  and  limitations  as  is 
provided  for  in  item  first  and  paragraphs 
(B),  (C),  (D),  and  (E)  of  this  my  will  and 
testament,"  operated  to  limit  the  other  pro- 
vision for  a  reversion  of  the  stock  to  only 
so  much  of  it  as  had  been  made  subject  to 
certain  uses,  trusts,  and  limitations  in  the 
previous  items  and  paragraphs  mentioned. 
The  testator  was  preserving  and  carrying  for- 
ward the  uses,  trusts,  and  limitations  re- 
spectively applicable  to  certain  distributive 
shares.  But  by  so  doing  he  did  not  cut  down 
the  amount  of  the  stock  dealt  with  in  item 


4  from  the  whole  to  only  a  fractional  pert, 
or  destroy  the  express  provision  for  a  re- 
version, applicable  to  all  the  stock. 

This  construction  is  further  borne  out  by 
the  fact  that  there  was  an  excess  of  shares 
in  the  three  companies  beyond  those  which 
had  beoi  specifically  bequeathed  in  previ- 
ous items  of  the  will.  In  the  item  which 
is  now  under  consideration  the  testator  un^ 
dertook  to  deal  with  this  excess,  thus  show- 
ing that  he  had  in  view,  in  making  this  item 
of  the  will,  the  entire  stock  in  these  three  com- 
panies— first,  that  which  he  had  previously 
bequeathed  specifically;  and,  second,  all  the 
excess  of  stock  in  tiiose  companies  which 
he  might  own  and  which  he  had  not  pre- 
viously specifically  dealt  with.  In  other 
words,  the  fourth  item  of  the  will  shows 
an  intent  on  the  part  of  the  testator  to  deal 
with  the  stock  in  these  three  companies  en- 
tirely and  in  accordance  with  the  general 
testamentary  purpose  in  the  respect  men- 
tioned. In  that  portion  of  the  item  whidi 
deals  with  the  excess  of  the  stock  it  was 
provided  that,  "in  the  event  of  the  death  of 
any  one  of  my  children  before  January  1, 
1925,  leaving  no  child  or  children,  then  his 
or  her  share  of  this  stock,  as  well  as  the 
dividends,  shall  revert  to  my  estate,  to  be 
distributed  amongst  my  surviving  children, 
share  and  share  alike."  In  this  connection, 
again,  the  testator  mentioned  the  trusts  and 
limitations  previously  created  as  to  certain 
shares  of  the  estate,  and,  in  pursuance  of 
the  general  scheme  in  that  regard,  said: 
"The  said  stocks  and  dividends  therefrom 
to  be  subject  to  the  same  uses,  trusts  and 
limitations  as  is  provided  for  in  paragraphs 
(B),  (G),  (D)  and  (E)  of  this  my  will."  It 
caimot  be  successfully  contended  that,  by 
this  reference,  the  testator  intended  to  limit 
the  provision  for  distribution  of  the  excess, 
so  as  to  make  the  clause  as  to  a  reversion 
apply  to  only  a  part  of  such  excess.  So 
that,  construing  the  fourth  item  as  a  whole, 
the  reference  to  the  uses,  trusts,  and  limita- 
tions expressed  in  other  items  neither  limit- 
ed the  amount  of  stock  dealt  with  in  that 
item,  nor  the  general  provision  (applicable 
to  all  of  the  stock  so  dealt  ^th)  that  upon 
the  death  of  a  legatee  prior  to  the  date  fixed 
for  distribution,  leaving  no  child  or  children, 
the  stock  applicable  to  that  share  should  re- 
vert to  the  estate  and  be  distributed  among 
the  testator's  surviving  children  In  equal 
shares.  This  construction  gives  to  the  will 
a  consistent  testamentary  scheme  as  to  these 
stocks.  The  construction  which  would  ex- 
clude from  the  reversionary  provision  the 
bequest  of  stock  in  the  companies  to  the  son, 
contained  in  the  third  item  of  the  will,  would 
attribute  to  the  testator  inconsistency  and 
lack  of  harmony  In  intent  as  to  these  stocks. 
Carrying  out  the  same  general  purpose,  by 
item  6  it  is  provided  that,  should  any  of  the 
property  "herein  bequeathed"  revert  to  the 
estate,  it  should  "be  divided  equally  amongst 
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my  surylvlzis  diUdren.**  He  again  adds: 
'To  be  h^d  for  Bach  uses  and  trusts  and 
with  the  same  restrictions  and  limitations  as 
attach  to  the  legacies  herein  bequeathed  to 
such  children.** 

[1]  If  the  construction  which  we  hare  thus 
placed  upon  Item  4  Is  a  correct  one,  It  Is 
evident  that  It  must  be  construed  with  and 
modifies  the  broad  language  employed  In  the 
third  Item,  which  gaye  al^solutely  some  of 
these  stocks  to  one  of  the  testator's  sons.  A 
testator  unquestionably  has  the  power,  after 
having  given,  in  one  Item  of  his  will,  a  be- 
quest to  a  legatee  for  himself  and  his  heirs, 
forever,  to  attach  a  condition,  by  a  later 
item,  under  which  the  property  wUl  revert 
upon  a  certain  contingency.  If  the  contin- 
gency did  not  happen,  the  legatee  would  have 
an  absolute  title.  .If  it  did  happen,  there 
would  be  a  reversion.  The  question  is,  not, 
can  he  do  It,  but  has  he  done  it?  We  think 
that  the  testator  has  by  the  fourth  item  ex- 
pressly provided  for  a  reversion,  applicable 
to  this  distributive  share  as  well  as  to  others. 
The  decree  of  the  court  was  in  accordance 
with  what  is  ruled  above. 

Judgment  affirmed  on  main  bill  of  excep- 
tions. Gross-bill  of  exceptions  dismissed. 
All  the  Justices  concur,  except  HILLs  J.,  not 
presiding. 


(137  Qa.  636) 

SALMON  V.  SOUTHERN  RT.  CO. 
(Supreme  Court  of  Qeorgia.     Feb.  17,  1912.) 

(ByUabuB  hy  the  Court,) 

L  Railboaus  (i  266*)— Pebsonal  Injvbies 
—Liability. 

It  was  held  in  Southern  Ry.  Co.  v.  Har- 
bin, 135  6a.  122,  68  S.  E.  1103,  30  L.  R.  A. 
(N.  S.)  404,  21  Ann.  Cas.  1011:  "In  an  action 
against  a  railway  company  and  Its  servant,  to 
recover  damages  for  the  homicide  of  the  plain- 
tiff's son,  solely  in  consequence  of  the  serv- 
ant's misfeasance,  where  a  verdict  is  returned 
finding  the  servant  not  liable,  but  finding  in 
favor  of  the  plaintiff  against  tiie  railway  com- 
pany, such  verdict  should  be  set  aside  and  a 
new  trial  granted."  Upon  a  review  of  the  rul- 
ing made  In  that  case,  in  which  five  Justices 
concurred  and  one  -dissented,  the  ruling  is  re- 
affirmed. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  %%  854r-858;   Dec.  Dig.  I  266.*] 

2.  Appeal  and  Ebbob  (i  1201*)— Disposition 
OF  Cause  — Remand  to  Lowsb  Coubt  — 
Amendment. 

Salmon  brought  an  action  for  personal  in- 
juries against  the  Southern  Railway  Company 
and  Hopkins^  in  which  the  petition  alleged 
that  "the  said  defendants,  by  their  joint  and 
concurrent  negligence,  as  herein  described, 
have  endamaged  plaintiff  in"  a  given  sum, 
"and  this  action  is  brought  jointly  against 
them."  "The  defendant  Hopkins  was  the  en- 
gineer in  charge  of  the  said  engine  of  the 
freight  train  upon  which  plaintiff  was  at  work, 
and  all  the  acts  of  negligence  charged  against 
the  railroad  company  were  committed  by  the 
said  other  defendant,  Hopkins,  and  the  said 
railway  company  was  negligent  through  said 
Hopkins,  and  said  Hopkins  was  negligent  as 
xepresenting   said    railway   company,    and   the 


negligence  of  the  two  concurred,  and  this  ac- 
tion IS  brought  therefor."  Upon  the  trial  of 
the  action  a  verdict  was  rendered  in  favor  of 
the  defendant  Hopkins  against  the  plaintiff, 
and  in  favor  of  the  plaintiff  against  the  rail- 
way company.  The  railway  company  alone 
moved  for  a  new  trial,  in  which  motion  there 
was  no  ground  presenting  the  point  that  the 
verdict  should  be  set  aside  and  a  new  trial 
granted  because  the  jury  by  their  verdict  ex- 
onerated Hopkins,  the  other  defendant,  whose 
misfeasance  as  the  servant  of  the  railway 
company  was  the  sole  cause  of  the  plaintiff^s 
injuries.  A  new  trial  was  refused,  and  upon 
review  thereof  by  this  court  the  judgment  of 
the  trial  judge  was  reversed  and  a  new  trial 
ordered  on  the  ground  of  an  erroneous  in- 
struction to  the  jury.  Southern  Ry.  Co.  v. 
Salmon,  132  Ga.  753,  65  S.  E.  70.  When  the 
case  came  on  for  a  second  trial  in  the  su- 
perior court,  the  court  allowed  the  defendant 
railway  company  to  amend  its  answer  by  set- 
ting up  in  effect  that  the  verdict  and  judg- 
ment rendered  on  the  first  trial  were  conclu- 
sive of  the  nonliability  of  the  railway  com- 
pany, in  that  it  was  there  found  and  adjudged 
that  Hopkins,  the  railway  company's  servant, 
whose  misfeasance  was  the  sole  ground  of 
negligence  alleged  against  the  defendant  rail- 
way company  as  causing  the  injuries,  was  not 
negligent  as  claimed. 

(a)  The  allowance  of  such  amendment  was 
not  error  for  any  of  the  following  reasons 
urged  against  it:  Because  (1)  it  was  a  special 
plea  and  not  sworn  to;  (2)  it  was  "a  dilatory 
plea  and  should  have  been  filed  at  the  first 
term  available  after  the  decision  of  the  Su- 
preme Court";  (3)  the  railway  company  had 
waived  the  defense  set  up  in  the  amendment, 
because  the  judge  on  the  first  trial  had  in- 
structed the  jury  that  they  could  find  any  one 
of  three  verdicts,  vis.,  a  verdict  in  favor  of 
the  plaintiff  and  against  the  railway  company 
alone,  a  verdict  in  favor  of  the  plaintiff  against 
both  of  the  defendants,  and  a  verdict  in  favor 
of  the  defendants,  and  that  such  instruction 
was  not  excepted  to  nor  complained  of  in  the 
motion  for  a  new  trial  made  by  the  railway 
company;  (4)  it  set  up  "no  defense  whatever 
to  this  action":  and  (5)  "the  case  was  called 
for  trial  and  tne  parties  announced  ready  be- 
fore the  amendment  was  tendered." 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  1201.»] 

3.  Admissibility  of  Evidence  —  Sufficien- 
cy OF  Evidence— DiBECTiON  of  Vebdict. 
There  was  no  error  in  the  rulings  of  the 
court  in  admitting  or  rejecting  evidence.  The 
evidence  submitted  demanded  a  verdict  in  fa- 
vor of  the  railway  company  on  its  amended 
answer,  and  the  court  did  not  err  in  direct- 
ing a  verdict  in  behalf  of  the  railway  company 
and  in  overruling  the  plaintiff's  motion  for  a 
new  trial« 

Error  from  Superior  Court,  Floyd  County ; 
J.  W.  Maddox,  Judge. 

Action  by  J.  Z.  Salmon  against  the  South- 
em  Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Afilrmed. 

See,  also,  132  Ga.  753,  65  S.  B.  70. 

R.  B.  Arnold  and  Lipscomb,  Willlngham  & 
Wright,  for  plaintiff  in  error.  Maddox,  Mc^ 
Camy  &  Shumate  and  Qeo.  A.  H«  Harris  & 
Sons,  for  defendant  In  error, 

FISH,  a  J.  Judgment  affirmed.  All  the 
Justices  concur,  exc^t  HILL,  J.,  not  pi^sid- 
ing. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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J.  I.  CASE  THBESHINO  MACH.  CO.  y. 

BROACH. 

(Supreme  Court  of  Georgia.     Feb.  10,  1912.) 

(SyUahus  by  the  Court.) 

1.  Evidence  (§  441*)~Pabol  Evidenob  Af- 

7ECTING  WBITING&— WaBRANTY. 

Where  the  parties  have  reduced  to  writing 
what  appears  to  be  a  complete  and  certain 
agreement,  importing  a  legal  obligation,  it  will, 
in  the  absence  of  fraud,  accident,  or  mistake, 
be  conclusively  presumed  that  the  writing  con- 
tains the  whole  of  the  agreement  between  them, 
and  parol  evidence  of  prior  or  contemporane- 
ous conversations,  rei>resentationB,  or  state- 
ments will  not  be  received  for  the  purpose  of 
adding  to  or  varying  the  written  instrument. 
If  such  writing  contains  a  warranty  of  some 
kind  or  to  some  extent,  parol  evidence  will  not 
be  admitted  to  extend,  enlarge,  or  modify  that 
which  the  writing  specifies.  Bullard  v.  Brew- 
er, 118  Ga.  918,  45  S.  B.  711;  Holcomb  v.  Ca- 
ble Co.,  119  Ga.  466(2),  46  S.  E.  671;  2 
Mechem  on  Sales,  |  1254;  Fay  &  Eagan  Co. 
V.  Dudlev,  129  Ga.  814,  58  S.  E.  826;  Seits  v. 
Brewers^  Refrigerating  Machine  Co.,  141  U. 
S.  610,  12  Sup.  Ct  46,  35  L.  Ed.  837. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8$  2030-2047;  Dec.  Dig.  f  441;» 
Sales,  Cent.  Dig.  S  721.] 

2.  Sales  ({  38*)— Vauditt— Fbaud. 

Where  a  written  contract  of  bargain  and 
sale  stipulates  that  "this  sale  is  made  under 
inducements  and  representations  herein  ex- 
pressed and  no  others,"  it  is  not  a  valid  de- 
fense to  an  action  for  the  price  of  the  goods 
that  the  purchaser  was  induced  to  enter  into 
the  agreement  by  reason  of  false  representa- 
tions made  by  an  agent  of  the  seller,  but  not 
contained  in  the  contract,  when  there  is  noth- 
ing to  show  that  the  purchaser  was  misled  or 
deceived  as  to  its  contents,  or  in  any  manner 
prevented  from  ascertaining  the  same.  HSqul- 
table  Mfg.  Co.  v.  Big^ers,  121  Ga.  381,  49  S. 
E.  271.  See,  also,  Biggers  v.  Equitable  Mfg. 
Co.,  124  Ga.  1045(2),  S  S.  E.  674. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  U  6&-77,  85:   Dec.  Dig.  S  88.*] 

8.  Sales  (S  88*)— Illbqalitt— False  Repbs- 

sentations. 

Applying  the  foregoine  rulings  to  the  facts 
of  the  present  case,  as  shown  by  the  written 
contract  between  the  parties,  the  court  erred 
in  not  dismissing  the  affidavit  of  illegality  to 
the  mortgage  execution;  for,  even  if  the  al- 
leged representations  of  the  salesman  of  the 
pIainti£F  company,  as  set  out  in  the  affidavit, 
were  fraudulent,  and  made  to  induce  the  de- 
fendant to  purchase  the  engine  wh^ch  he 
bought  under  the  terms  of  the  written  contract 
signed  by  him,  and  for  part  of  the  purchase 
price  of  which  he  gave  his  notes  and  the  mort- 
gage to  secure  the  payment  of  them,  it  appears 
from  such  contract  that  he  expressly  agreed 
that  the  company  should  not  be  bound  by  any 
representations  or  misrepresentations  made 
by  such  agent.  There  was  no  averment  in  the 
illegality  that  any  device  or  trick  was  perpe- 
trated upon  the  defendant  by  the  company  or 
its  agent  to  indu<!e  him  to  sign  the  written  con- 
tract. In  this  connection;  see  the  cases  above 
cited,  and  Rounsaville  v.  Leonard  Mfg.  Co.,  127 
Ga.  735  (2),  56  S.  E.  1030. 

(a)  The  present  case,  wherein  there  was  a 
complete  and  certain  agreement  between  the 
parties,  is  manifestly  different  from  such  cases 
as  McCrary  v.  Pritchard,  119  Ga.  876,  47  S. 
E.  341,  Prvor  v.  Ludden  &  Bates,  134  Ga.  288, 
67  S.  B.  654,  Anthony  v.  Cody,  135  Ga.  329, 
69  S.  E.  491,  and  such  other  cases,  where  the 


action  was  based  on  a  promissory  note  which 
did  not  purport  to  contain  the  entire  contract 
between  the  parties. 

(b)  The  case  under  consideration  differs,  also, 
from  such  cases  as  International  Harvester  Co. 
V.  Dillon,  126  Ga.  672,  55  S.  B.  1034,  wherein 
the  defense  set  up  was  a  breach  of  a  warranty 
contained  in  the  written  agreement,  while  in 
the  present  case  the  defense  sought  to  be  set 
up  was  the  misrepresentations  of  the  agent  of 
the  plaintiff,  made  during  the  negotiations  of 
the  sale,  and  prior  to  the  execution  of  the 
written  contract. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §S  65-77,  85;   Dec  Dig.  §  88.*] 

4.  Appeal  and  Ebbob   (§  843*)  —  Review — 
Questions  Considebed. 

The  court  having  erred  in  refusing  to  dis- 
miss the  affidavit  of  illegality,  it  is  unnecessary 
to  pass  upon  the  motion  for  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  8331-^3342;  Dec  Dig.  | 
843.*] 

Error  froooi  Superior  Court,  Oglethorpe 
County;   D.  W.  Meadow,  Judge. 

Action  by  the  J.  I.  Case  Threshing  Ma- 
chine Company  against  W.  A.  Broach.  Judg- 
m^it  for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

Broach  bought  of  Randall,  the  plaintiff's 
salesman  in  charge  of  its  Atlanta  office  and 
storeroom,  a  12  horse  power  compounded 
portable  engine,  at  the  price  of  $850,  paying 
in  cash  $200  and  freight  charges  of  $55.40,  and 
giving  his  notes  for  $650,  with  a  mortgage 
on  the  engine.  He  signed,  also,  a  written 
order  or  contract  of  sale,  which  Randall 
signed  as  salesman.  Upon  refusal  to  pay 
the  notes,  foreclosure  of  the  mortgage  was 
commenced;  and  Broach  interposed  an  affi- 
davit of  illegality.  The  plaintiff  moved  to 
dismiss  this  affidavit  «s  insufficient  in  law 
to  arrest  the  foreclosure,  because  it  under- 
took to  vary  the  written  contract  of  sale  by 
setting  up  a  parol  agreement  and  repre- 
sentations made  at  the  time  of  its  execu- 
tion, and  a  warranty  different  from  the  one 
therein  contained.  The  motion  was  over- 
ruled, and,  after  verdict  for  the  defendant, 
a  new  trial  was  denied.  The  plaintiff  ex- 
cepted to  these  rulings. 

The  written  order  for  the  engine  contained 
the  following  stipulations:  ''No  person  has 
any  authority  to  waive  or  alter  or  enlarge 
this  contract,  or  to  make  any  new  or  sub- 
stituted or  different  contract,  representation, 
or  warranty.  Salesmen,  mechanics,  and  ex- 
perts are  not  authorized  to  bind  the  com- 
pany by  any  contract  or  statement  Said 
machinery  is  purchased  upon  and  subject 
to  the  following  Independent  conditions,  and 
none  other,  namely:  It  is  warranted  to  be 
made  of  good  material,  and  durable,  with 
good  care,  to  do  as  good  work  under  the 
same  conditions  as  any  made  in  the  United 
States,  of  equal  size  and  rated  capacity,  if 
properly  operated  by  competent  persons  with 
sufficient  steam  or  horse  power,  and  the 
printed  rules  and  directions  of  the  nuinu- 
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facturers  intelligently  followed.  If  by  so 
doing,  after  trial  of  ten  days  by  the  purchas- 
en,  said  machinery  shall  fail  to  fill  the  war- 
ranty, written  notice  thereof  shall  at  once 
be  given  to  J.  I.  Case  Threshing  Machine 
Company  at  Racine^  Wis.,  and  also  to  the 
agent  through  whom  received,  stating  in 
what  parts  and  wherein  it  fails  to  fulfill  the 
warranty,  and  reasonable  time  shall  be  giv- 
en to  said  company  to  send  a  competent  per- 
son to  remedy  the  difficulty,  the  purchaser 
rendering  necessary  and  friendly  assistance, 
said  company  reserving  right  to  replace  any 
defective  part  or  parts;  and  If  the  machin- 
ery cannot  be  made  to  fill  the  warranty,  the 
part  that  fails  to  be  returned  by  purchaser 
free  of  charge  to  the  place  where  received, 
and  the  company  notified  thereof,  and  at 
the  company's  option  another  substituted 
therefor  that  shall  fill  the  warranty,  or  the 
notes  and  money  for  such  part  immediately 
returned,  and  the  contract  rescinded  to  that 
extent,  and  no  further  claim  made  on  the 
company.  Failure  so  to  bind  [?]  such  trial 
or  to  give  such  notices  In  any  respect  shall 
be  conclusive  evidence  of  due  fulfillment  of 
warranty  on  the  part  of  said  company,  and 
that  the  said  machinery  is  satisfactory  to 
the  purchasers,  and  the  company  shall  be 
released  from  all  liability  under  the  war- 
ranty. Any  assistance  rendered  by  the  com- 
pany, its  agents  or  servants,  in  operating 
■aid  machinery  or  In  remedying  any  actual 
or  alleged  defects,  either  before  or  after  ten 
days  trial,  shall  in  no  wise  be  deemed  any 
waiver  or  excuse  for  any  failure  of  the  pur- 
chaser to  fuUy  keep  and  perform  the  .condi- 
tions of  this  warranty.  When  at  request  of 
purchaser  a  man  is  sent  to  operate  the  said 
machinery,  which  is  found  to  be  carelessly 
or  improperly  handled,  said  company  putting 
same  in  working  order  again,  the  expense  in- 
curred to  J.  I.  Case  Threshing  Machine  Com- 
pany shall  be  paid  by  the  purchaser.  If  any 
part  of  the  machinery,  excepting  belting, 
which  Is  not  warranted,  fails,  from  defect 
of  material,  while  this  warranty  is  In  force, 
the  company  has  the  right  to  repair  or  re- 
place the  same,  on  presentation  of  the  de- 
fective part  or  parts;  but  deficiency  In  any 
piece  shall  not  condemn  other  parts,  and 
purchaser  shall  expressly  waive  all  claims 
for  damages  on  account  of  the  nonfulfillment 
of  said  warranty  by  any  of  the  above-de- 
scribed machinery.  Each  machine  and  at- 
tachment is  ordered  at  a  separate  fixed 
price,  which  price,  unless  otherwise  specifi- 
cally agreed,  bears  the  same  ratio  to  the 
aggregate  price  above  specified  as  the  oom- 
pany*s  1006  list  price  of  each  said  machine 
and  attachment  bears  to  the  aggregate  list 
price  of  all  said  machines  and  attachments. 
This  order  is  divisible  as  to  each  machine 
and  attachment  ordered,  and  the  failure  of 
any  s^arate  machine  or  attachment  to  give 
the  warranty  shall  not  affect  the  rights  of 
the  parties  with  respect  to  any  other  ma- 
chinery sold  the  purchasers  or  any  warranty 


of  such  other  machinery,  and  no  cause  of 
action  arising  out  of  this  contract  or  trans- 
action shall  be  offset  or  counterdalmed 
against  any  liability  of  the  purchaser  arising 
out  of  any  other  contract  or  transaction.  In 
no  event  shall  the  company  be  liable  other- 
wise than  by  return  of  cash  and  notes  ac- 
tually received  by  it  Failure  to  fully  settle 
on  delivery  as  above  provided,  or  to  comply 
with  any  of  the  conditions  of  this  warranty 
on  purchaser's  part,  or  any  change  in  the 
printed  terms  of  this  warranty  or  the  con- 
ditions thereof  by  any  persons  whomsoever, 
agent  or  otherwise,  by  addition,  erasure,  or 
waiver,  or  any  abuse,  misuse,  unnecessary 
exposure  of  machinery  or  waste  committed 
or  suffered  by  the  purchasers,  discharges  the 
company  from  all  liabilities  whatever.  No 
representation  made  by  any  person  as  an 
Inducement  to  give  and  execute  this  order 
shall  bind  the  company.  The  purchaser 
hereby  waives  notice  of  the  acceptance  of 
this  order  by  the  company.** 

The  affidavit  of  illegality  was  in  substance 
as  follows:  When  Broach  went  to  buy,  he 
asked  Handall  to  show  and  price  to  him  a 
16  horse  power  engine  and  boiler,  stating 
that  he  wanted  It  to  run  his  sawmill  with  a 
48-inch  saw.  Randall  said  he  had  In  stock 
no  15  horse  power  simple  engine,  but  had 
and  would  sell  Broach  a  12  horse  power 
comi)ounded  and  portable  engine  that  would 
do  the  work  of  a  15  horse  power  simple  en- 
gine with  less  fuel  and  water,  and  would 
operate  his  sawmill  with  ease  and  efficiency, 
and  would  develop  i^t  least  as  much  horse 
power  as  any  15  horse  power  simple  engine, 
and  urged  Broach  to  purchase  the  same. 
Broach  then  stated  to  Randall  that  he 
(Broach)  was  a  farmer,  not  a  machinist,  and 
knew  nothing  of  the  construction  and  prin* 
dples  of  the  different  kinds  of  engines,  or  of 
a  compounded  engine,  and  whether  It  was 
or  could  be  made  as  efficient  as  a  simple  en- 
gine of  nominally  greater  horse  power  rat- 
ing; and  Randall  willfully  and  knowingly 
made  to  him  the  statements  and  representa- 
tions Just  set  forth,  for  the  purpose  of  in- 
ducing him  to  buy  the  engine  for  which  he 
contracted.  Immediately  upon  receipt  of  it 
he  undertook  to  operate  his  sawmill  with  it; 
and  it  failed  completely  to  develop  sufficient 
power  to  run  the  saw,  although  he  used  all 
the  skill  at  his  command,  guided  by  such 
instructions  as  were  furnished  by  the  plain- 
tiff. When  he  had  exhausted  his  own  in- 
genuity, and  availed  himself  of  all  the  as- 
sistance and  suggestions  of  the  plaintiff,  he 
immediately  reported  these  failures  to  the 
plaintiff,  which  responded  by  sending  Its 
agents  and  mechanics  with  instructions  so  to 
alter,  repair,  and  reconstruct  the  engine  as 
to  make  it  do  the  work  of  driving  the  saw- 
mill, all  of  which  efforts  failed  to  ii^rease  or 
improve  the  power  of  the  engine  to  the  stip- 
ulated requirements.  Convinced  from  his 
own  efforts,  and  those  of  the  plaintiff,  that 
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the  engine  could  not  be  made  to  perform  the 
services  contracted  for,  and  that  c^msequeiit- 
ly  the  engine  was  worthless  to  him,  he  ten- 
dered it  to  the  plaintiff,  offered  to  rescind  the 
contract  of  purchase,  and  demanded  that  the 
plaintiff  refund  to  him  the  cash  payment  and 
cancel  the  notes,  which  the  plaintiff  refused. 
Wherefore  he  prays  that  1;he  contract  be 
adjudged  fraudulent  and  void,  and  for  judg- 
ment against  the  plaintiff. 

Joel  Oloud  and  Cary,  Upham  &  Black,  for 
plaintiff  in  error.  Cobb  &  Srwin,  for  defend- 
ant in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur,  except  HILIs  J^  not  presid- 
ing. 

(ISr  Ga.  608) 

BRK  V.  SIMPSON. 
(Supreme  Oourt  of  Georgia.     Feb.  16,  1912.) 

(SyUahui  by  ike  Oourt.) 
1.  Sales  (i  192^)— Remsdiss  or  Sbllsk— Rb- 


A  fruit  grower  and  a  produce  company  en- 
tered into  a  written  contract  whereby,  ^*f or  and 
in  consideration  of  $1,000  (represented  by  a 
check  duly  certified)  tliia  day  delivered,"  the 
fruit  grower  agreed  to  deliver  **f.  o.  b.  at 
Rome,  Ga.,  first  ten  car  loads  of  peaches  of 
the  Blberta  variety,  and  the  said  second  party 
hereby  contracts  and  agrees  to  pay  to  the  party 
of  the  first  part  85  cents  per  crate  of  six  bas- 
kets for  all  good,  sound,  hard  peaches  which 
are  approved  and  accepted  by  party  of  the  sec- 
ond part  through  its  authorized  agent  at 
Rome,  Ga.,  the  peaches  to  be  paid  for  when 
accepted  and  loaded  in  the  cars  at  Rome,  Ga.. 
and  the  bill  of  lading  delivered  to  the  party  of 
the  second  part.  The  $1,000  check  referred  to 
in  this  contract  to  be  returned  to  the  party  of 
the  second  part  when  all  of  said  purchase  price 
of  said  peaches  is  paid:  Provided,  however, 
the  same  may  be  used  toward  paying  for  the 
last  cars  delivered."  Held,  that  this  contract 
did  not  authorize  the  seller  to  cash  the  check 
at  once  and  keep  the  money,  and  at  the  same 
time  to  demand  payment  for  each  of  three  car 
loads  of  peaches  as  they  were  shipped,  and  on 
failure  of  payment  for  the  first  car  load  of  a 
draft  given  by  the  local  agent  of  the  buyer  to 
divert  the  second  and  resell  it  at  a  loss;  the 
amount  of  the  purchase  price  for  the  two  car 
loads  being  less  than  the  amount  of  money  so 
held  by  him. 

nSd.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  I  192.*] 

2.  Sales  (f  192*)— RsaiSDiEs  or  Ssixxb— Re- 
sale. 

Nor,  after  so  diverting  the  second  car  load, 
which  had  been  received  and  approved  by  the 
agent  of  the  buyer  as  provided  by  the  con- 
tract, could  the  seller  tender  a  third  car  load, 
and,  npon  its  refusal.  Sell  it  and  hold  the  buyer 
liable  in  damages  for  the  difference  between 
the  amount  realized  and  the  amount  which  such 
car  load  would  have  brought  at  the  contract 
INdce. 

(a)  There  is  no  evidence  in  the  record  tend- 
ing to  show  a  waiver  or  assent  on  the  part  of 
the  purchaser  to  a  deviation  from  the  terms 
of  the  contract  on  the  part  of  the  seller. 

[Ed.  Note.—For  other  cases,  see  Sales,  Dec« 
Dig.  i  192.*]  J 


8.  Appeal  aud  Ebbob  (i  843*)— Review  — 

Questions  Considered. 

Some  parts  of  the  defendant's  answer  were 
demurrable;  but  as  the  same  grounds  of  the 
demurrer  covered  some  allegations  which  were 
good  and  some  which  were  bad,  and  as  the^ 
ruling  above  made  deals  with  the  merits  of  the 
defenses,  the  grounds  of  the  demurrer  need 
not  be  considered  in  detail. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.    843.*] 

4.  Evidence    (|   823*)  —  Hsabsat  —  Mabket 
Value. 

Where  a  witness  had  testified  that  he  had 
been  engaged  in  marketing  peaches  and  other 
fruits  for  18  or  20  years  in  the  locality  where 
the  contract  was  made  and  to  be  fulfilled,  and 
that  he  kept  "posted*'  as  to  the  prices  of  fruit 
in  car  load  lots  in  the  different  markets  during 
the  season  covered  b^  the  contract,  by  means 
of  daily  communications  bv  telegraph,  there 
was  no  error  in  permitting  him  to  testify  that, 
from  information  receivea  at  that  time,  the 
markets  where  the  peaches  were  resold  com- 
pared favorably  with  other  markets,  and  that, 
from  a  book  of  the  copy  telegrams  of  that 
year,  the  market  price  for  Elberta  peaches  dur- 
ing the  season  covered  by  the  contract  was 
from  $1  per  crate  downward,  while  a  few' 
markets  between  certain  dates  mentioned  quot- 
ed the  price  at  $1.25  per  crate.  Such  evi- 
dence was  not  objectionable  as  being  hearsay.. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  I  323.*] 

5.  Depositions  (f  111*)— Admission  in  Bvi* 
den OE— Time  fob  Objections. 

Where  the  depositions  of  a  witness  were 
taken  before  a  commissioner  under  Civil  Code 
1910,  S  5910  et  seq.,  and  certain  objections  to 
parts  of  the  testimony  were  made  and  noted, 
this  did  not  preclude  the  party  against  whom 
the  evidence  was  offered  from  objecting  at  the 
trial  in  court  to  certain  parts  of  the  testimony 
on  the  ground  that  they  were  hearsay  and 
secondary  in  character,  al&ough  such  objec- 
tions were  not  noted  on  the  exanunation  before 
the  commissioner. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  §1  329-339;   Dec.  Dig.  |  111.*] 

Error  from  Superior  Court,  Floyd  County; 
J.  W.  Maddoz,  Judge. 

Action  by  J.  H.  Erk,  trustee,  against  W.  P. 
Simpson.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

W.  P.  Simpson  and  the  Pittsburg  Fruit  & 
Produce  Company  entered  into  the  following 
written  agreement:  'This  agreement,  made 
and  entered  into  this  the  14th  day  of  July, 
1906,  between  W.  P.  Simpson,  of  said  state 
and  county,  of  the  first  part,  and  the  Pitts- 
burg Fruit  &  Produce  Company  (incorporat- 
ed), of  Pittsburg,  state  of  Pennsylvania,  of 
the  second  part,  wltnesseth:  That  for  and 
in  consideration  of  $1,000  (represented  by  a 
check  duly  certified),  this  day  delivered  to 
the  party  of  the  first  part  by  the  party  of 
the  second  part,  the  party  of  the  first  part 
hereby  agrees  to  deliver  f.  o.  b.  at  Rome, 
Ga.,  first  ten  car  loads  of  peaches  of  the 
Elberta  variety,  and  the  said  party  of  the 
second  part  hereby  contracts  and  agrees  to 
pay  to  the  party  of  the  first  part  85  cents  per 
crate  of  six  basketa  for  all  good,  sound,  hard 
peaches  which  are  approved  and  accepted  by 


•Fof  oth«r  easw  a—  wamm  tople  and  Mcttoa  NXJMBBO^  in  Deo.  Dig.  ft  Am.  Dig.  K«7  No.  Series  ft  Rop'r  Indozw 
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the  party  of  the  secondi  part  through  its  au- 
thorized agent  at  Rome,  Ga.,  the  peaches 
to  be  paid  for  when  accepted  and  loaded  in 
the  cars  at  Rome,  Ga.,  and  the  bill  of  lading 
delivered  to  the  party  of  the  second  part. 
The  $1,000  check  referred  to  in  this  con- 
tract to  be  returned  to  the  party  of  the  sec- 
ond part  when  all  said  purchase  price  of  said 
peaches   is   paid:     Provided,    however,    the 
same  may  be  used  toward  paying  for  the 
last  cars  delivered.    It  is  agreed  that  said 
first  party  shall  not  be  liable  for  failure  to 
deliver  said  ten  cars  of  peaches  if  such  fail- 
ure is  due  to  providential  causes  or  a  strike" 
On  December  22, 1906,  the  company  brought 
suit  against  Simpson.    As  amended,  the  pe- 
tition alleged  as  follows:    The  defendant  de- 
livered only  one  car  load  of  peaches  to  the 
'  plaintiff,  the  price  of  which   amounted  to 
$207.50.    Another  car  load  was  accepted  by 
the  plaintiff's  agent  at  Rome,  but  the  defend- 
ant diverted  it  while  it  was  in  transit,  and 
it  was  never  finally  received  by  the  plain- 
tiff.   Defendant  shipped  only  three  car  loads 
of  peaches  during  the  year  1906.    Under  the 
contract  with  plaintiff,  he  was  to  ship  ten 
car  loads  of  peaches.    He  only  made  three 
car  loads  of  peaches  of  the  Elberta  variety 
in  that  year,  and  they  were  of  such  low 
grade  that  they  did   not  come  up  to  the 
standard  flbced  by  the  contract    The  defend- 
ant had  no  authority  to  cash  the  check  when 
he  did  so.    Having  done  so,  It  was  an  ac^ 
knowledgment  upon  his  part  that  the  amount 
would  be  applied  to   the  payment  of  the 
three  car  loads  of  peaches,  and  he  had  no 
authority  to  apply  the  check,  or  the  money 
received  thereon,  to  any  other  purpose.    Hav- 
ing delivered  but  one  car  load  on  the  con- 
tract, the  defendant  became  liable  to  the 
plaintiff  for  the  balance  of  the  funds  re- 
maining in  his  hands  after  paying  for  such 
car  load.    If  he  suffered  any  loss  by  reason 
of  shipping  the  peaches  to  any  other  person, 
it  was  his  own  fault,  for  which  the  plaintiff 
was  not  liable.    About  September  5th,  after 
all  the  EAberta  peaches  were  gone,  and  there 
was  no  possibility  for  the  defendant  to  de- 
liver the  other  nine  car  loads  named  in  the 
contract,  the  plaintiff  demanded  of  the  de- 
fendant the  balance  of  the  $1,000,  after  de- 
ducting the  amount  of  the  car  load  of  peach- 
es actually  received. 

The  defendant  answered  as  follows:  Aft- 
er the  making  of  the  contract  the  defendant 
delivered  to  the  plaintiff's  agent  one  car  load 
of  peaches,  the  price  of  which  amounted  to 
$452.20.  The  plaintiff's  agent  delivered  to 
the  defendant  a  draft  for  that  amount  drawn 
on  the  plaintiff.  It  was  forwarded  for  col- 
lection, and  was  dishonored  and  returned 
to  the  defendant  Prior  to  such  dishonor 
the  defendant  dtiivered  to  the  plaintiff's 
agent  another  car  load  of  peaches,  and  the 
agent  executed  to  him  a  second  draft  for 
$446.25  to  cover  the  purchase  price  thereof. 
Before  this  second  car  reached  its  destina- 


tion,  the  defendant  learned   that  plaintiff 
had  refused  to  pay  the  first  draft    There- 
upon the  defendant  diverted  the  second  car, 
because  of  the  dishonor  of  the  first  draft 
and  the  consequent  breach  of  the  contract. 
From  the  proceeds  of  the  second  car  he  re- 
ceived $116.54,  thereby  sustaining  a  loss  of 
$329.71,  the  difference  between  the  amount 
of  the  draft  given  therefor  and  the  amount 
so  received.    The  defendant  tendered  to  the 
plaintiff's  agent  another  car  load  of  peaches, 
containing  525  crates.     This   car  load   the 
plaintiff  refused  to  accept  and  the  defend- 
ant shipped  It  to  Providence,  R.  I.,  and  real- 
ized therefrom  the  sum  of  $71.83,  thus  sus- 
taining a  loss  of  $374.42.    After  receiving  no- 
tice of  the  dishonor  of  the  draft  given  by 
the  plaintiff's  agent  for  the  first  car  load, 
the  defendant  notified  the  agent  that  he  in- 
tended to  resell  the  peaches-  bought  by  tJie 
plaintiff  of  the  defendant,  and  hold  the  plain- 
tiff liable  for  the  difference  in  price  realiz- 
ed on  the  sale  and  the  contract  price.     In 
making  the  resale  of  the  two  car  loads,  the 
defendant  exercised  his  best  judgment  in  se- 
lecting the  market  in  which  to  sell  them,  so 
as  to  realize  the  best  price  for  said  peach- 
es.   He  has  always  been  ready  to  perform 
the  terms  of  the  contract  binding  on  him, 
and  so  notified  the  agent  of  the  plaintiff; 
but  the  latter  declined  to  accept  the  peach- 
es in  accordance  with  the  contract    He  suf- 
fered damages  to  the  extent  of  $1,156.33  on 
the  three  car  loads  of  peaches.    For  this  be 
prayed  to  recover  Judgment 

While  the  case  was  pending  the  plaintiff 
became  a  bankrupt  The  trustee  was  made 
a  party  plaintiff, '  and  the  case  proceeded. 
So  far  as  necessary  to  an  understanding  of 
the  decision,  the  evidence  is  stated  in  the 
opinion.  At  the  close  of  the  evld^ioe,  the 
court  directed  a  general  verdict  for  the  de- 
fendant The  plaintiff  moved  for  a  new  trial, 
which  was  refused.  He  excepted  to  this  rul- 
ing, and  to  the  overruling  of  a  demurrer  to 
certain  parts  of  the  answer. 

Geo.  A.  H.  Harris  &  Sons,  for  plaintiff  in 
error.    Dean  &  Dean,  for  defendant  in  error. 

LUMPKIN,  J.  The  purchaser  of  certain 
peaches  brought  suit  against  the  seller,  un- 
der the  contract  set  out  in  the  statement  of  * 
facts,  to  recover  the  balance  of  the  $1,000 
represented  by  the  certified  check,  after  de- 
ducting the  purchase  price  of  the  peaches 
received.  The  court  directed  a  verdict  for 
the  defendant  and  the  plaintiff  excepted. 

[1]  1.  Under  the  contract  the  certified 
check  for  $1,000  was  placed  with  the  seller 
apparently  to  guarantee  payment  for  the 
peaches  purchased,  or  to  be  used  in  paying 
for  the  last  of  those  delivered.  They  were 
to  be  paid  for  when  accepted  by  the  agent  of 
the  purchaser  at  Rome,  and  loaded  in  cars 
at  that  place,  and  the  bill  of  lading  delivered 
to  the  purchaser.  The  certified  ch*eck  was  to 
be  returned  to  the  purchaser  when  all  of 
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the  purchase  price  was  paid,  provided  that 
It  might  be  used  toward  paying  for  the  last 
cars  delivered.  There  Is  not  a  word  In  the 
contract  Indicating  that. such  check  was  put 
up  as  a  forfeit,  or  as  liquidated  damages  for 
a  breach  of  contract.  The  seller  was  given 
no  authority  to  cash  the  check,  unless  for 
the  purpose  of  paying  for  the  last  cars  of 
peaches  agreed  to  be  shipped.  The  contract 
to  return  the  check  negatived  any  right  of 
the  holder  to  cash  It  for  other  purposes,  and 
so  render  himself  unable  to  return  It  There 
Is  no  hint  In  the  contract  that  the  partlep 
Intended  that  the  seller  should  cash  the 
check  at  once,  have  the  use  of  the  $1,000 
represented  by  It  during  the  whole  season, 
and  require  the  purchaser  to  pay  for  the 
peaches  as  each  car  was  delivered,  and  thus 
have  In  his  hands,  and  subject  to  his  use, 
both  the  $1,000  and  the  price  of  the  peaches. 
When  the  seller,  on  the  same  day  that  he 
received  this  check  (or  draft,  as  It  Is  also 
called),  and  before  delivering  any  peaches, 
cashed  It  (as  was  admitted),  he  violated  the 
contract  It  was  argued  In  the  brief  of 
counsel  for  defendant  In  error  that  the  pur- 
chaser waived  this,  because  such  purchaser 
''paid  the  draft"  The  evidence  did  not  dis- 
close that  the  check  or  draft  was  drawn  on 
the  purchaser.  If  It  was  a  check,  it  must 
have  been  drawn  on  a  bank.  Besides,  It  was 
a  "certified"  check  or  draft  and  there  Is 
nothing  In  the  record  to  show  that  the  pur- 
chaser could  have  stopped  payment 

[2]  2.  Four  days  after  delivering  the  first 
car  load  of  peaches,  the  seller  delivered  to 
the  buyer,  through  Its  agent  at  Bome,  a  sec- 
ond, which  the  agent  Inspected  and  accepted. 
After  this  delivery,  the  seller's  agent  learned 
that  the  draft  given  by  the  buyer's  agent  on 
his  principal  for  the  price  of  the  first  car 
load  had  not  been  paid;  and  thereupon  the 
seller  diverted  the  second  car  load,  which 
was  in  transit  sent  it  to  Ohio,  had  It  sold, 
and  charged  to  the  buyer  the  difference  be- 
tween the  agreed  price  and  what  was  re- 
ceived under  the  sale.  What  right  the  seller 
had  to  do  this  Is  not  apparent  The  con- 
tract provided  for  delivery  of  the  peaches 
"f .  0.  b.  Bome,  Ga.,**  upon  approval  and  ac- 
ceptance by  the  buyer's  agent  there,  and  de- 
livery to  the  purchaser  of  the  bill  of  lading. 
The  second  car  was  Inspected,  accepted,  and 
delivered.  While  the  shipper  may  have  a 
right  of  stoppage  In  transitu,  when  the  vendee 
becomes  insolvent  before  he  obtains  actual 
possession  (Civil  Ck>de  1910,  f  2739),  we  know 
of  no  law  which  authorized  the  seller  to  take 
the  car  load  of  peaches  away  from  the  pur- 
chaser, after  such  a  delivery,  because  the 
purchaser  had  not  paid  the  draft  for  the 
first  car  load,  and  deal  with  the  second  car 
load  as  if  refused*  There  was  no  evidence 
that  the  purchaser  had  then  become  insol- 
vent The  seller  had  $1,000  of  the  purchas- 
er's money  In  his  hands.  This  was  more 
than  the  price  of  both  car  loads  of  peaches. 
'He  was  In  no  danger  whatever  of  loss  on 


those  two  cars.  He  could  not  at  the  same 
time  break  the  contract  and  Insist  on  Its  per- 
formance by  the  other  party. 

There  was  some  evidence,  not  In  entire  ac- 
cord, as  to  whether  the  agent  of  the  seller 
actually  tendered  or  offered  other  peaches  to 
the  agent  of  the  purchaser,  or  whether  he 
only  said  he  could  get  up  eight  car  loads  In 
addition  to  the  first  two,  by  getting  his  neigh- 
bors to  join  with  him,  and  also  as  to  wheth- 
er such  x)eaches  would  have  been  of  the  qual- 
ity called  for  by  the  contract  But,  aside 
from  this,  when  the  seller  cashed  the  check, 
and,  after  delivering  a  second  car  load  of 
peaches  to  the  defendant  at  Bome,  took  It 
away  by  diverting  it  and  selling  It  else- 
where because  a  draft  for  the  first  car  load 
had  not  been  paid,  the  buyer  was  not  com- 
pelled to  receive  further  car  loads.  The 
purchaser  was  ^titled  to  have  restored  to 
It  the  $1,000,  after  deducting  the  amount  due 
for  the  car  load  of  peaches  which  It  received 
and  failed  to  pay  for.  And  the  purchaser 
having  become  bankrupt  pending  the  case, 
the  trustee  In  bankruptcy,  who  was  made  a 
party,  could  recover. 

[3]  3.  Some  parts  of  the  defendant's  an- 
swer were  demurrable;  but  Inasmuch  as  the 
same  grounds  of  demurrer  covered  some  al- 
legations which  were  good  and  some  which 
were  bad,  and  as  the  ruling  made  above 
deals  with  the  merits  of  the  defenses,  it  Is 
unnecessary  to  discuss  the  grounds  of  tle- 
murrer  in  detalL 

[4]  4.  Proof  of  market  price  in  certain 
markets  necessarily  Involves  a  hearsay  ele- 
ment and  Is  not  subject  to  the  same  strict- 
ness of  rule  as  proof  of  a  physical  fact  or 
occurrence.  The  fourth  headnote  requires 
no  elaboration.  Central  Ballroad  Co.  v.  Skel- 
lie,  86  Ga.  686  (4),  692,  12  S.  B.  1017;  Ar- 
mour &  Co.  y.  Boss  &  Barfield,  110  Ga.  403, 
412,  85  S.  B.  787. 

[6]  5.  The  depositions  of  a  witness  were 
taken  before  a  commissioner  under  Civil 
(jode  1910, 1  5910  et  seq.  Before  the  commis- 
sioner certain  objections  to  parts  of  the  tes- 
timony were  made  and  noted.  On  the  trial 
of  the  case  in  the  superior  court  other  ob- 
jections were  raised  to  the  testimony,  on 
the  ground  that  it  was  hearsay  and  secon-. 
dary  In  character,  and  stated  the  conclusions 
of  the  witness.  The  court  held  that  such 
objections  should  have  been  made  at  the 
time  when  the  testimony  was  taken,  and  re- 
fused to  entertain  them  when  the  depositions 
were  read  on  the  trial.  This  was  error. 
ClvU  Code  1910,  f  6913,  declares  that  all  mo- 
tions or  applications  to  postpone  or  adjourn 
the  proceedings,  "and  all  objections  to  the 
witnesses  or  proceedings,  shall  be  made  to 
the  commissioner,  and,  if  in  writing,  filed 
with  the  return,  and,  if  not  In  writing,  noted 
in  and  become  part  of  the  return,  with  the 
ruling  of  the  commissioner  thereon,  and  the 
answer  of  the  witnesses,  whether  tiie  objec- 
tion be  sustained  or  not"  It  will  be  observ- 
ed that  this  section  requires  applications  for 
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postponement  or  adjoamment,  and  *'all  ol>- 
Jectlons  to  the  witnesses  or  proceedings,"  to 
be  made  to  the  commissioner.  Such  objec- 
tions are  to  be  noted  and  returned  with  the 
answers  of  the  witnesses,  whether  the  objec- 
tion be  sustained  or  not  The  language  used 
indicates  rather  objections  to  witnesses  and 
the  form  of  procedure  than  substantial  ob* 
jections  to  the  competency  or  relevancy  of 
certain  parts  of  the  evidence.  We  do  not 
think  that  it  was  the  intention  of  the  Legis- 
lature to  require  the  admission  of  secondary 
or  hearsay  evidence,  unless  objection  thereto 
was  made  before  the  commissioner.  See,  in 
this  connection,  Georgia  By*  &  Elec.  Ck).  ▼. 
Bailey,  9  6a.  App.  106  (3),  70  S.  D.  607.  This 
construction  harmonized  the  practice  with 
that  where  the  evidence  la  taken  by  inter- 
rogatories, though,  of  course,  the  two  meth- 
ods of  obtaining  testimony '  are  not  Identi- 
caL  No  doubt  good  reason  might  be  suggest- 
ed why,  In  taking  depositions,  where  both 
parties  have  the  right  to  be  present,  to  make 
objections,  and  to  examine  the  witnesses, 
objections  ought  to  be  noted,  so  that  the  ad- 
verse party  might  conduct  his  examination 
accordingly.  But  we  cannot  hold  that  the 
Legislature  has  required  that  all  objections 
to  evidence  on  the  ground  of  being  secondary 
or  irrelevant  or  hearsay  should  then  be 
made,  under  penalty  of  waiving  the  right  to 
urge  such  objections  on  the  trial.  As  the 
rulings  of  the  presiding  judge  in  regard  to 
the  objections  made  to  certain  evidence  ap- 
pear to  have  been  based  on  the  ground  that 
they  could  not  be  made  b^ore  him,  because 
not  made  before  the  commissioner,  and  not 
upon  the  merits  of  the  objection,  we  deal 
with  the  question  in  the  same  manner. 

Judgment  reversed.  •  All  the  Justices  con- 
cur, except  HILL,  J.»  not  presiding. 


(U7  Qa.  e84) 

GLOVEB  V.  COX  et  aL 
COX  et  aL  v.  GLOVEB. 

(Supreme  Court  of  Georgia.    Feb.  17,  1912.) 

(BffUaUit  (y  ike  Court.) 

1.  JUDOlfENT      (I     713^)    »    CONrOBlOTT     TO 

Plkauinos— Navb  or  Pabtt. 

Where  a  corporation,  whose  correct  name 
is  the  National  Building  Association  of  Balti- 
more City,  and  its  trustees,  pray  for  a  judg- 
ment in  tiie  name  of  the  trustees  of  the  corpo- 
ration against  a  debtor  of  the  association,  and 
a  verdict  and  judgment  are  rendered  in  favor 
of  ''the  trustees  for  the  said  National  Building 
d  Loan  Association  of  Baltimore,"  and  subse- 
quently the  defendant  in  the  judgment  files  a 
petition  to  set  aside  tfie  judgment  on  various 
grounds,  but  fails  to  make  the  objection  that 
there  is  a  variance  between  the  corporate  name 
as  stated  in  the  pleadings  and  as  stated  in  the 
verdict  and  judgment,  and  such  petition  is 
dismissed  on  general  demurrer,  the  defendant 
is  thereafter  estopped  from  making  the  objec- 


2.  ExBcunoN    (I  311*)— Deed— DxsGBiFTioN 

OF  Parties. 

A  misrecital  of  the  name  of  the  plaintiff  in 
execution  in  a  sheriff's  deed  does  not  destroy 
the  validity  of  the  deed,  if  the  judgment  ajid 
execution  are  so  described  therein  that  they 
may  be  fully  identified. 

[Bd.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  fl  918,  920;   Dec.  Dig.  |  311.*] 

8.  Deeds  (f  83*)— Bbcobd— Instbuments  Bit- 
titled  TO  Becoed — Attestation. 

A  deed,  purporting  to  be  the  deed  of  the 
National  Building  Association  of  Baltimore 
City,  executed  in  Its  behalf  by  BL  McDonald 
Pritchard  and  W.  B.  Dimmock  as  trustees, 
and  reciting  that  the  corporation  has  recover- 
ed judgment  against  the  grantee  on  a  stated 
day  and  for  a  certain  sum,  and  that  the  deed 
is  executed  for  the  purpose  of  having  the  ex- 
ecution levied  upon  the  property  and  naying  it 
sold  thereunder,  pursuant  to  Civil  Code  1S95, 
§  2771,  bearing  the  caption,  "Georgia,  Fulton 
county,"  and  signed  by  "M.  McDonald  Prit- 
chard, Trustee,  and  W.  B.  Dimmock,  Trustee,'* 
and  attested  as  follows:  "Signed,  sealed,  and 
delivered  in  presence  of  Bobert  Ogle,  Clerk 
Superior  Court  of  Baltiinore  Citv,  the  Same 
Bemg  a  Court  of  Becord.  [Seal  of  Court.] 
Peter  Stevens.  As  to  Dimmock:  J.  B.  Fox. 
J.  H.  Porter,  N.  P.,  Fnlton  Co.,  Ga."— prima 
facie  imports  that  It  was  executed  by  Pritchard 
in  Baltimore  City  and  by  Dimmock  In  Fnlton 
county,  Ga.,  and  within  the  jurisdiction  of  the 
attesting  officials,  and  it  was  properly  admitted 
to  record. 

[Ed.  Note.— For  other  cases,  see  Deeds,  De& 
Dig.  I  83.*] 

Error  from  Superior  Conrt,  Folton  Coun- 
ty; W.  D.  Bills,  jQdge» 

Action  by  Laura  Glover  against  Mrs.  E.  Ii. 
Cox  and  others.  To  a  judgment  for  defend* 
ants,  plaintiff  brings  error,  and  defendants 
file  a  cross-bill  of  exceptions.  Affirmed  on 
main  bill  of  exceptions,  and  cross*blU  dis- 
missed. 

This  was  an  action  by  Laura  Glover  against 
the  National  Building  Association  of  Balti- 
more City,  a  corporation  of  the  state  of 
Maryland,  M.  McDonald  Pritchard,  as  trus- 
tee for  the  corporation,  also  of  Baltimore, 
state  of  Maryland,  Mrs.  B.  L.  Cox,  and  Jno. 
W.  Nelms,  sheriff,  to  vacate  and  set  aside  a 
sherifTs  deed  and  to  recover  the  land.  Vari- 
ous amendments  to  the  petition  were  allow- 
ed, and  the  petition  and  amendments  were 
demurred  to.  Some  of  the  demurrers  were 
sustained,  and  some  overruled.  The  defend- 
ants filed  their  answers,  and  the  case  was 
tried  before  the  judge,  without  the  interven- 
tion of  a  jury,  who  rendered  judgment  for 
the  defendants.  The  plaintiff  sued  out  a  bill 
of  exceptions,  complaining  of  the  judgment, 
and  assigning  ^rror  on  certain  pendente  lite 
exceptions;  and  the  defendants  sued  out  a 
cross-bill  of  exceptions. 

On  the  trial  of  the  case  it  was  made  to  ap- 
pear that  on  April  23,  1807,  Laura  Glover 
executed  to  M.  McDonald  Pritchard,  of  the 
dty  of  Baltimore,  state  of  Maryland,  and 
W.  B.  Dinunock,  of  Fulton  county,  Ga.,  trus- 


tion  of  variance. 
[Bd.  Note.-For  other  cases,  see  Judgment,    te«8  ^^^  ^^®  National  Building  Association  of 
ftnt.  Dig.  H  1234-1241;  Dec.  Dig.  |  713.*]      I  Baltimore  City,  upon  a  consideration  of  |1,- 
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680,  certain  land.  Tbe  deed  stipulated  that 
"the  said  parties  of  the  second  part  are  to 
hold  said  property  In  tmst  as  security  to  se- 
cure the  payment  of  the  dues  upon  42  shares 
of  stock  to  the  National  Building  Association 
of  Baltimore  City,  •  ♦  ♦  upon  due  per- 
formance of  said  coyenants  to  reconvey  the 
same  to  the  said  Laura  Glover,  and,  if  not, 
they  are  to  sell  the  same  at  public  outcry," 
etc.  The  trustees  accepted  the  trust  in  writ- 
ing, and  the  deed  was  duly  recorded.  Laura 
Glover  harljig  made  default  in  the  payment 
of  the  indebtedness  secured  by  the  deed,  the 
trustees,  by  virtue  of  the  power  of  sale  in 
the  deed,  advertised  the  land  for  a  sale  to 
occur  on  June  7,  1898.  Four  days  prior  to 
the  time  the  sale  was  to  take  place  Laura 
Glover  filed  a  suit  against  the  National 
Building  Association  ef  Baltimore  City  and 
W.  R.  Dimmock  and  M.  McDonald  Pritchard, 
as  trustees  for  the  association,  to  enjoin  the 
0ale.  The  association  and  the  trustees  an- 
swered the  petition,  and  prayed  that  the 
temporary  Injunction  be  dissolved,  and  the 
trustees  be  allowed  to  proceed  with  the  sale, 
that  a  special  decree  be  passed,  charging  the 
property  in  dispute  with  a  special  lien  for 
the  Indebtedness  of  the  association,  that  the 
property  be  sold  for  the  satisfaction  of  said 
Indebtedness,  that  judgment  be  rendered  for 
said  amount,  and  that  other  and  further  re- 
lief as  to  the  court  seemed  proper  be  granted. 
The  •defendants  subsequently  amended  their 
answer,  praying  that  a  judgment  be  rendered 
in  favor  of  the  defendant  against  the  plain- 
tiff for  the  sum  admitted  to  be  due,  that  the 
Instrument  attached  to  the  petition  be  de- 
clared to  be  a  deed  passing  title  to  the  trus- 
tees to  secure  the  sums  admitted  to  be  due, 
that  the  judgment  above  referred  to  be  a  spe- 
cial Hen  upon  the  land  in  dispute,  that  the 
trustees  make  a  quitclaim  deed  to  the  plain- 
tiff, and  that  execution  be  issued  upon  said 
judgment,  and  that  it  be  levied  upon  said 
land,  and  that  a  sale  thereof  be  made.  On 
March  15,  1910,  a  verdict  was  rendered,  the 
material  parts  of  which  are  as  follows: 
"That  the  instrument  attached  to  the  peti- 
tion In  said  cause  is  a  deed,  and  not  a  mort- 
gage ;  that  the  trustees  for  the  said  National 
Building  ft  Loan  Association  of  Baltimore 
do  recover  of  the  plaintiff,  Laura  Glover,  the 
sum  of  $1,424.40,  principal,  and  $279.56,  in- 
terest to.date,  and  future  interest;  that  said 
trustees  of  said  association  have  a  special 
Uen  upon  the  land  for  the  sums  aforesaid; 
that  judgment  and  execution,  to  be  Issued 
upon  this  verdict  when  said  trustees  quit- 
claim said  land  to  the  plaintiff,  be  levied  up- 
on said  land,  and  the  same  be  sold  to  satisfy 
said  judgment  and  execution."  The  judg- 
ment complained  of  in  this  proceeding  was 
rendered  on  March  80,  1900.  The  clerk  is- 
sued a  fl.  fa.,  directed  to  all  and  singular  the 
aherlflji  of  said  state,  against  Laura  Glover, 
and  especially  the  land  described  In  the  deed 
to  secure  dftbt,  reciting  the  principal.  Inter- 


est, and  cost,  "which  at  our  superior  court 
for  said  county  to  wit,  on  the  15th  day  of 
March,  1900,  the  National  Building  ft  Loan 
Association  of  Baltimore,  as  plaintiff,  recov- 
ered against  said  Laura  Glover,  defendant, 
for  principal,  interest,  and  cost.**  A  quit- 
claim deed  was  filed  by  the  trustees  to  Laura 
Glover,  and  recorded  on  June  7,  1900. 

On  June  8, 1900,  the  sheriff  of  Fulton  coun- 
ty levied  the  fi.  fa.  on  the  land,  which  was 
fully  described,  and  recited  "that  the  above- 
described  property  was  deeded  to  the  trus- 
tees by  Laura  Glover.  See  Deed  Book  126, 
page  290.  Levied  on  as  the  property  of 
Laura  Glover,  June  8,  1900.**  The  sheriff 
entered  on  the  fi.  fa.  the  following  entries: 
"Served  Laura  Glover  personally  with  the 
above  levy  June  18,  1900."  "Georgia,  Fulton 
County.  After  due  and  legal  advertisement  as 
required  by  law,  the  property  described  in  the 
attached  levy  was  exposed  for  sale  at  public 
outcry  before  the  courthouse  door  in  the  city 
of  Atlanta,  Fulton  county,  Georgia,  on  the  1st 
Tuesday  in  December,  1901,  within  the  legal 
hours  of  sale,  when  and  where  the  same  was 
knocked  down  to  National  Building  ft  Loan 
Association  for  the  sum  of  $500,  being  the 
highest  and  best  bidder,  and  the  receipt  of 
said  sum  is  hereby  acknowledged.  This  De- 
cember 3, 1901.  R.  P.  Thomas,  D.  Shff ."  Next 
follows  the  receipt,  signed  by  the  plaintiff's 
attorneys,  for  $435.90,  as  a  credit  on  the  fl. 
fa.,  and  an  entry  apportioning  the  cost  among 
the  officers  of  court.  On  the  back  of  the  fi. 
fa.  is  a  statement  that  it  was  issued  on  a 
judgment  dated  March  15,  1900,  In  suit  No. 
0037,  also  style  of  the  case,  amount  of  the 
judgment  as  to  principal,  interest,  and  cost, 
and  the  various  places  of  entry  on  the  ex- 
ecution dockets  as  required  by  law,  with  the 
names  of  the  plaintiff's  counsel.  Also  there 
was  the  entry:  "I,  G.  H.  Tanner,  do  hereby 
amend  this  fi.  fa.  by  adding  before  the  name 
of  the  plaintiff  in  fi.  fa.  the  following  words : 
'M.  McDonald  Pritchard  and  W.  R.  Dimmock, 
Trustees  for.'  Thia  October  6,  1900,  G.  H. 
Tanner,  Clerk."  Also  the  entry:  "This 
amendment  allowed  this  October  31, 1900.  J. 
H.  Lumpkin,  Judge."  Also  an  entry  that  the 
same  was  recorded  In  Book  126,  page  88,  the 
5th  day  of  December,  1901.  On  December  3, 
1901,  the  sheriff  of  Fulton  county  executed 
and  delivered  a  deed  conveying  the  land  In 
controversy  to  National  Building  Association 
of  Baltimore  City,  wherein  the  following  re- 
citals appear :  "Whereas,  In  obedience  to  the 
writ  of  fieri  facias  Issued  from  the  superior 
court  of  the  county  of  Fulton,  at  the  suit  of 
National  Building  ft  Loan  Assoelation  against 
Laura  Glover,"  eta  "The  above-described 
property  was  deeded  to  said  trustees  by 
Laura  Glover.  See  Deed  Book  126,  page 
290."  A  claim  was  filed,  after  the  levy  of 
the  fl.  fa.,  by  Laura  Glover,  as  agent  and 
trustee  for  Arsene  L.  and  Bllse  Glover,  and 
the  style  of  the  case  was  "National  Building 
ft  Loan  Association  v.  Laura  Glover,  Defend- 
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ant  In  fi.  fa.,  and  Lanra  Glover,  Trostee, 
Claimant."  The  claim  case  was  tried  prior 
to  the  sale,  and  the  property  was  found  sub- 
ject 

On  February  10,  1903,  Laura  Glover  filed, 
in  Fulton  superior  court,  a  petition  against 
W.  R.  Dimmock  and  M.  McDonald  Pritchard, 
as  trustees  of  the  National  Building  Associa- 
tion of  Baltimore  City,  in  which,  after  re- 
citing the  filing  of  the  petition,  as  set  out  in 
suit  No.  6037,  wherein  she  sought  to  enjoin 
the  sale  of  the  disputed  property  by  the  trus- 
tees, and  the  filing  of  the  crossrblll  in  that 
case,  she  alleged  as  follows :  '"On  March  15th 
said  case  was  heard.  The  court  at  said  trial 
directed  a  verdict  to  be  made  in  accordance 
with  the  prayer  of  the  answer  of  the  defend- 
ant, which  was  done.  A  verdict  and  decree 
was  made  in  said  case  on  said  date,  which 
adjudged  same  to  be  a  deed,  and  not  a  mort- 
gage, and  that  the  trustees  of  said  associa- 
tion had  a  special  lien  on  said  land  for  the 
sum  of  $1,446  principal  and  $279.55  interest 
to  that  date,  and  that  judgment  and  execu- 
tion issue  for  that  amount  and  that  defend- 
ant make  a  deed  to  plaintiff,  and  that  de- 
fendant pay  the  costs.  Said  judgment  and 
verdict  were  erroneous,  as  said  paper  was 
not  in  law  a  conveyance  of  the  title,  as  it 
appears  on  its  face.  That  her  plea  of  usury 
was  a  good  one,  and  voided  said  paper  as  a 
deed.  That  this  proceeding  is  filed  within 
three  years  from  the  date  of  said  judgment." 
She  prayed  that  the  verdict  and  decree  ren- 
dered against  her  in  favor  of  W.  R.  Dim- 
mock  and  M.  McDonald  Pritchard  be  vacated 
and  set  aside.  This  suit  was  dismissed  on 
general  demurrer,  which  judgment  was  af- 
firmed by  the  Supreme  Court.  On  August 
10,  1904,  Laura  Glover  filed  an  action  in 
ejectment  against  Mrs.  E.  L.  Cox,  who  pur- 
chased the  land  from  the  National  Building 
Association  of  Baltimore  City,  which  result- 
ed in  a  verdict  for  the  defendant  which 
judgment  was  affirmed  by  the  Supreme  Court 

W.  H.  Terrell,  for  plaintiff  in  error.  L.  Z. 
Rosser  and  J.  H.  Porter,  for  defendants  in 
error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  correct  name  of  the  cor- 
poration which  loaned  the  money  and  to 
whom  the  deed  to  secure  the  loan  was  made 
is  the  National  Building  Association  of  Bal- 
timore City.  It  appeared  in  its  true  name 
in  the  pleadings  filed  by  itself  and  its  trus- 
tees in  which  the  judgment  was  rendered. 
The  verdict  and  judgment  is  in  favor  of  the 
"trustees  for  the  said  National  Building  & 
Loan  Association  of  Baltimore."  In  her  peti- 
tion the  plaintiff  alleges  the  sheriff's  sale  and 
deed  to  be  void,  "because  there  is  no  judg- 
ment in  Fulton  superior  court  against  peti- 
tioner In  favor  of  W.  R.  Dimmock  and  M. 
McDonald  Pritchard,  trustees  for  National 
Building  &  Loan  Association  of  Baltimore." 
If  this  allegation  is  to  be  taken  literally,  it 


is  disproved  by  the  record.  If  it  is  to  be 
taken  as  an  allegation  that  the  variance  in 
the  corporate  name  between  the  judgment 
and  the  pleadings  is  of  such  vital  nature 
that  the  judgment  is  void,  it  becomes  neces- 
sary to  inquire  into  the  legal  sufficiency  of 
the  attack  made  on  it  The  judgment  fol- 
lowed the  verdict  "Verdicts  must  have  a 
liberal  construction,  and  should  be  construedl 
so  as  to  stand  if  practicable;  and  the  judge 
may  examine  the  entire  pleadings,  the  admis- 
sions in  the  answer,  and  all  the  undisputed 
facts,  in  making  a  fiual  decree.*'  Mayor,  etc.. 
of  Macon  v.  Harris,  75  Ga.  761.  There  can 
be  no  doubt  that  the  National  Building  & 
Loan  Association  of  Baltimore,  referred  to 
in  the  verdict,  is  the  corporation  which  was 
a  party  to  the  case,  and  the  correct  name  of 
which  appeared  in  the  pleadings  as  the  Na- 
tional Building  Association  of  Baltimore  City. 
The  misnomer  of  the  corporation  in  the  ver- 
dict and  judgment  is  not  so  radically  differ- 
ent as  to  indicate  an  entirely  different  corpo- 
ration was  intended.  The  plaintiff  is  estop- 
ped from  complaining  of  this  irregularity. 
After  the  sale  of  the  land,  she  filed  a  pro- 
ceeding to  set  aside  this  verdict  and  judg- 
ment, and  her  petition  was  dismissed  on  gen- 
eral demurrer.  Although  she  did  not  raise 
this  particular  objection,  she  is  just  as  much 
estopped  by  the  judgment  as  if  she  had  made 
the  point.  It  is  not  permissible  for  a  party 
who  has  seveml  grounds  of  attack  on  a  judg- 
ment to  file  successive  actions  on  each  ground 
to  vacate  the  judgment  The  defect  was  an 
amendable  one;  and  the  defendant  in  the 
judgment  having  litigated  with  the  plaintiffs 
as  to  the  validity  of  the  judgment  should 
have  raised  this  objection,  and,  failing  to  do 
so,  she  wni  be  thereafter  estopped.  Brad- 
ford V.  Water  Lot  Co.,  58  Ga.  280  (3) ;  Mitch- 
ell V.  Toole,  63  Ga.  98. 

[2]  2.  It  is  alleged  that  the  levy  and  sale 
are  void,  because  the  deed  filed  for  levy  and 
sale  recites  that  it  was  filed  for  the  purpose 
of  having  a  fi.  fa.  in  favor  of  the  National 
Building  Association  of  Baltimore  City  lev- 
ied on  the  property,  and  for  no  other  pur- 
pose, and  that  the  variance  in  the  name  of 
the  plaintiff  in  the  sheriff's  deed  and  the 
judgment  and  execution  is  a  fatal  defect 
This  variance  between  the  recital  of  the 
name  of  the  plaintiff  In  the  sheriff's  deed  and 
in  the  fi.  fa.  does  not  render  the  de^  void. 
It  is  said  in  3  Freeman  on  Executions,  | 
329 :  "While  the  recital  of  the  several  facts 
upon  which  the  officer's  authority  to  convey 
is  not  indispensable,  yet  it  is  usually  made  or 
attempted  in  each  deed.  The  attempt  fre- 
quently results  in  mistakes.  The  name  of 
one  of  the  parties,  the  date  of  some  of  the 
facts,  or  the  amount  of  the  execution  or  of 
the  sale,  may  be  incorrectly  stated.  But;  If 
the  recital  is  unnecessary,  the  fact  that  it  is* 
either  imperfectly  or  incorrectly  made  can  be 
of  no  consequence."  See,  also,  3  Devlin  on 
Real  Estate,  §  1430.    Certainly  the  misrecital 
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of  the  name  of  a  plaintiff  in  the  judgment, 
does  not  vitiate  the  deed,  tf  the  identity  is 
made  clear.  Loomls  y.  Riley,  24  111.  307; 
Union  Bank  v.  MeWharters,  52  Mo.  34.  In 
the  case  of  Wilson  v.  Campbell,  33  Ala.  249, 

70  Am.  Dec.  586,  a  judgment  was  entered  in 
favor  of  the  Branch  Bank  at  Mobile  as  plain- 
tiff, and  the  execution  followed  the  judg- 
ment. In  the  sheriff *s  deed  the  execution 
was  recited  as  having  issued  in  favor  of  the 
"Branch  of  the  Bank  of  the  State  of  Alabama 
at  Mobile,"  and  the  court  held  that  the  deed 
was  not  rendered  invalid  because  of  the  vari- 
ance between  ^e  judgment  and  execution  un- 
der which  the  sale  was  made  and  the  recitals 
thereof  in  the  deed.  In  the  case  in  hand  the 
reference  in  the  sheriff's  deed  to  the  execu- 
tion under  which  the  sale  was  made  is  so 
clear  that  no  confusion  can  result  from  the 
misrecltal,  and  the  deed  is  not  void  on  this 
account.    See  White  y.  Forsyth,  136  Ga.  634, 

71  S.  E.  1073. 

[31  3.  The  sheriff's  sale  is  alleged  to  be 
void,  because  the  deed  from  the  plaintiffs  to 
the  defendant,  filed  for  the  purpose  of  levy 
and  sale,  was  not  properly  attested  for  rec- 
oi:d.  As  will  be  seen  from  the  statement  of 
facts,  lAura  Qlover  had  borrowed  money 
from  the  National  Building  Association  of 
Baltimore  City,  and  had  secured  the  loan  by 
deed  to  W.  R.  Dimmock  and  M.  McDonald 
Pritchard  as  trustees  for  the  association. 
Under  the  statute  the  grantee  or  lender  must 
sue  his  debt  to  judgment,  then  execute  a 
quitclaim  deed  to  the  grantor  or  borrower, 
and,  when  this  deed  is-  filed  and  recorded, 
the  execution  issued  upon  the  judgment  may 
be  levied  on  the  land.  A  levy  and  sale,  made 
without  filing  and  recording  the  deed,  is  void. 
Benedict  v.  Gammon,  122  Ga.  412,  50  S.  K. 
162.  So  that  it  becomes  necessary  to  inquire 
into  the  legality  of  the  record  of  the  deed 
made  by  the  trustees  of  the  National  Build- 
ing Association  of  Baltimore  City  for  the 
purpose  of  levy  and  sale.  The  caption  of  the 
deed  is  "Georgia,  Fulton  County."  It  is 
made  "between  M.  McDonald  Pritchard  and 
W.  R.  Dimmock,  as  trustees  of  the  National 
Building  Association  of  Baltimore  City,  par- 
ties of  the  first  part,  and  Laura  Glover,  of 
the  second  part"  It  contains  this  clause: 
''Whereas,  the  said  National  Building  Asso- 
ciation of  Baltimore  City,  on  the  15th  day  of 
March,  A.  D.  1900,  recovered  judgment  against 
the  said  Laura  Glover  for  the  sum  of  $1,743.- 
80,  upon  which  execution  has  issued;  and 
whereas,  the  said  execution  is  a  special  lien 
upon  the  above  described  property:  Now, 
therefore,  in  accordance  with  the  Code  of 
Georgia  of  1895,  S  2771,  have  parties  of  the 
first  part  executed  this  deed,  for  the  purpose 
of  having  said  execution  levied  upon  said 
property,  and  having  it  sold  thereunder  in 
satisfaction  thereof,  and  for  no  other  pur- 
poses whatsoever."  It  is  signed  and  attested 
as  follows:  "In  witness  whereof,  the  parties 
of  the  first  part  have  hereunto  set  their 


hands  and  fixed  their  seals  the  day  and  year 
above  written.  M.  McDonald  Pritchard, 
Trustee.  W.  R.  Dimmock,  Trustee.  Signed, 
sealed,  and  delivered  in  presence  of  Robert 
Ogle,  Clerk  Superior  Court  of  Baltimore  City, 
the  Same  Being  a  Court  of  Record.  [Seal.] 
Peter  Stevens.  As  to  Dimmock:  J.  R.  Fox. 
J.  H.  Porter,  N.  P.  Fulton  County,  Ga." 

The  recording  acts  only  authorize  the 
clerk  of  the  superior  court  to  record  such 
papers  as  are  entitled  to  record  and  which 
have  been  attested  in  manner  and  form  as 
the  statute  prescribes.  The  registry  of  a 
deed  serves  a  dual  function.  It  is  construc- 
tive notice  of  the  existence  of  the  original 
deed  and  permits  its  reception  in  evidence 
without  proof  of  its  execution.  Our  record- 
ing statutes  provide  that  "in  order  to  au- 
thorize the  record  of  a  deed  to  realty  or  per- 
sonalty, if  executed  in  this  state,  it  must  be 
attested  by  a  judge  of  a  court  of  record  of 
this  state,  or  a  justice  of  the  peace  or  notary 
public,"  etc.  Civil  Code  1910,  |  4202.  "To 
authorize  the  record  of  a  deed  to  realty  or 
personalty,  when  executed  out  of  this  state, 
the  deed  must  b^  attested  by  or  acknowledg- 
ed before  a  commissioner  of  deeds  for  the 
state  of  Georgia,  ♦  •  •  or  by  a  judge  of 
a  court  of  record  in  the  state  where  exe* 
cuted,  ♦  •  ♦  or  by  a  clerk  of  a  court  of 
record  under  the  seal  of  the  court,"  etc. 
Civil  Code  1910,  |  4203.  Unless  a  deed  shows 
on  its  face  that  it  is  entitled  to  record,  the 
clerk  should  not  record  it  In  the  absence 
of  a  recital  in  a  deed  that  it  was  executed 
elsewhere,  the  presumption  Is  that  the  situs 
of  its  execution  was  the  place  named  In  the 
caption ;  and  unless  it  appears  from  the  face 
of  the  paper  that  the  ofilcer  by  whom  it  was 
ofiScially  attested  was  without  the  territorial 
limits  of  his  official  jurisdiction  in  attesting 
the  same,  it  will  be  presumed  prima  facie 
that  he  was  acting  within  his  jurisdiction. 
Rowe  V.  Spencer,  132  Ga.  426,  64  S.  E.  468. 
But  if  the  attesting  official  describes  himself 
as  an  official  of  a  county  different  from  that 
stated  in  the  caption,  the  prima  facie  pre- 
sumption is  that  the  deed  was  executed  at 
the  place  named  in  the  caption  and  attested 
by  an  official  of  the  county  which  he  de- 
scribee himself  to  be ;  and  if  that  official  has 
no  authority  to  attest  deeds  in  the  venue  of 
the  caption,  the  deed  cannot  properly  be  re- 
corded. Allgood  V.  State,  87  Ga.  668,  13  S. 
E.  569.  Every  presumption  which  the  law 
may  indulge  from  the  maxim,  "Omnia  prse- 
sumuntur  solemniter  esse  acta,"  may  be 
invoked  In  favor  of  the  inference  that  the 
deed  was  executed  within  the  attesting  of- 
ficial's jurisdiction,  where  the  deed  does  not 
bear  evidence  to  tiie  contrary.  In  the  case 
of  a  deed  executed  by  one  person,  the  ap- 
plication of  the  foregoing  rules  are  attended 
with  less  difficulty  than  where  there  are 
several  signers.  In  the  case  at  bar  the  cap- 
tion of  the  deed  was  "Georgia,  Fulton  Coun- 
ty." As  to  one  of  the  signers  it  was  attested 
by  an  official  of  that  county»  and  as  to  this 
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Blgner  there  can  be  no  doubt  that  the  deed 
was  properly  executed  for  record.  Ab  to  the 
other  signer,  the  deed  does  not  disclose  his 
residence,  but  does  bear  internal  evidence 
that  he  is  the  trustee  of  a  corp<)ration  of 
Baltimore  Citj  and  is  making  the  deed  in  Its 
behalf.  This  at  least  affords  some  ground 
for  assuming  that  the  trustee  in  the  per- 
formance of  a  corporate  act  was  at  the 
place  of  business  of  the  corporation.  In- 
deed, were  it  not  for  the  presumption  to  be 
drawn  from  the  situs  of  the  caption  and  the 
official  Jurisdiction  of  the  attesting  magis- 
trate to  one  of  the  signers,  we  might  assume 
that  both  trustees  in  the  performance  of  a 
corporate  act  were  discharging  corporate 
functions  at  the  home  of  the  corporation. 

One  fact  apparent  from  the  double  attes- 
tation is  that  the  deed  was  not  signed  coin- 
ddentiy  by  the  two  trustees.  And  is  not 
this  sufficient^  in  connection  with  the  fact 
that  the  other  trustee  was  performing  a  cor- 
porate act  for  a  corporation  of  Baltimore 
Oity  and  went  before  a  clerk  of  a  court  of 
record  of  Baltimore  City  to  have  his  sig- 
nature attested,  to  justify  the  inference  that 
one  trustee  signed  the  deed  in  Fulton  coun- 
ty, Qa.,  and  the  other  signed  it  at  Baltimore 
City?  We  think  so.  In  drawing  this  conclu- 
sion, we  do  not  put  the  recital  of  the  situs 
in  the  caption  in  opposition  to  the  recital  of 
the  jurisdiction  of  the  attesting  official.  On 
the  other  hand,  we  give  effect  to  both,  by 
holding  that  the  recital  of  the  situs  in  the 
caption  and  the  recital  in  the  signature  of 
the  magistrate  who  attested  Dimmock's  sig- 
nature that  he  was  an  official  of  the  same 
county  indicates  that  the  deed  was  ezecated 
in  Fulton  county,  Qa.,  by  Dimmock;  and 
the  other  circumstances  to  which  we  have 
adverted  indicate  that  the  other  signer, 
Pritchard,  executed  the  deed  at  Baltimore 
City.  Courts  will  always  construe  an  official 
document  or  official  act  so  as  to  give  effect  to 
it,  if  it  can  be  done  consistently  with  the  act 
and  the  rules  of  construction.  The  point  is 
not  that  the  public  or  the  person  toterested 
is  concluded  by  the  inference,  because  ali- 
unde evidence  is  allowable  to  show  that  the 
deed  was  not  properly  attested  for  record, 
but  whether  the  deed  bears  on  its  face  facts 
authorizing  the  inference  that  It  was  prop- 
erly executed  for  record.  We  deem  it  a  fair 
presumption  that  the  deed  was  not  executed 
simultaneously  by  the  two  signers,  that  it 
was  executed  by  Dimmock  in  Fulton  county, 
Oa.,  and  by  Pritchard  at  Baltimore  City, 
and  that  it  was  entitled  to  record. 

The  foregoing  rulings  make  It  unnecessary 
to  decide  the  other  points  raised  in  the  rec- 
ord. 

Judgment  affirmed  on  the  main  bill  of 
exceptions;  cross-bill  dismissed.  All  the 
Justices  concur,  except  HILL,  J^  not  pre> 
siding. 


(127  Oa.  eS3) 

DB  LOACH  et  tH  v.  GEOBGIA  COAST  & 

P.  R.  CO. 

(Supreme  Court  of  Georgia.    Feb.  17,  1912.) 

(ByUahui  ly  the  Court.) 

1.  APPEiX  AND  Ebbob  (I  518*)— Recobd^ 
Scope  and  Contents-— Ahendmbnt. 

An  amendment  offered,  but  disallowed  by 
the  court,  is  no  part  of  the  record,  and  conse- 

?uentl7  cannot  be  considered  by  the  Supreme 
/ourt,  unless  it  be  set  out  in  the  bill  of  ex- 
ceptions, or  annexed  thereto  as  an  exhibit,  and 
duly  auuenticated.  Moore  t.  Town  of  Guyton» 
110  Ga.  330,  35  S.  E.  339. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${  2342-2855;    Dec  Dig.  | 

5ia*] 

2.  EinNENT  Domain  (f  293*)  — >  Reusdies  or 
Owners  of  Pbopebtt  — AonoNs  yob  Com- 
pensation. 

The  petition  contained,  among  others,  the 
following  allegations:  The  plaintiff  owned  a 
tract  of  land  containing  8  acres,  more  or  less, 
in  a  named  dty,  bounded  on  the  north,  souths 
and  west  by  the  liUeb  of  a  certain  named  per- 
son, and  on  the  east  by  the  right  of  way  of  the 
defendant  railroad  company.  The  defendant 
has  a  railroad  running  through  the  city,  which 
railroad  runs  for  1,400  feet  within  10  feet  of 
the  lands  of  the  plaintiffs,  on  wliich  they  have 
a  dwelling.  The  railroad  was  placed  there  by 
another  company,  which  sold  it  to  a  second 
company,  which  changed  its  name  to  that  of 
the  defendant,  "and  it  is  liable  at  present  for 
all  the  damages  that  the  said  railroad  has  oc- 
casioned to  said  property  ever  since  it  was  first 
laid  down,  and  Is  liable  for  all  the  damages 
that  are  now  being  done  to  said  property  by 
said  road.  The  said  railroad  was  built  in  the 
main  street  of  the  city  of  Glenrille,  near  your 
petitioners*  property  as  aforesaid,  without  their 
consent,  and  they  were  no  parties  to  letting 
the  said  road  place  its  trade  where  it  is.  That, 
before  said  road  was  built  as  aforesaid,  your 
petitioners*  land  lay  alongside  of  the  main 
street  of  said  city  a  distance  of  1,400  feet,  and 
the  building  lots  bordering  on  said  street  were 
indeed  very  valuable,  and  there  were  several 
building  lots  bordering  on  said  street  that  the 
said  ntdsance  has  caused  to  depreciate  in  val- 
ue in  a  very  large  sum."  The  operation  of  the 
railroad  causes  a  continuing  nuisance  and  dis- 
turbance, to  any  person  occupying  the  lots,  and 
creates  danger  to  the  lives  of  persons  and  stock 
going  on  and  from  the  premises.  It  has  de- 
stroyed the  value  of  the  property  for  building 
purposes,  as  the  noise  made  by  the  trains  pass- 
ing opposite  the  property  makes  it  impossible 
for  one  to  live  in  peace  and  safety  so  near  the 
railroad.  J7eM,  such  petitioi^  was  properly  dis- 
missed on  demurrer. 

[Ed.   Note.— For   other  cases,   see   Bminent 
Domain,  Dec.  Dig.  f  293.*] 

3.  Eminent  Domain  ({  203*)— Bailsoads  (} 
129*) —Nuisance  (|  48*)  —  Kemedies  of 
Ownebs  of  Pbopebtt— Actions  fob  Dam- 
ages. 

While  there  is  some  vague  suggestion  that 
at  one  time  the  property,  or  some  of  it,  abut- 
ted on  the  public  highway,  it  is  alleged  in  the 
present  petition  that  at  the  time  the  suit  was 
brought  the  property  was  bounded  on  that  side 
by  the  right  of  way  of  the  railroad  company. 
The  pleadings  must  be  construed  most  strong- 
ly against  the  pleader;  and  these  allegations 
are  not  sufficient  to  show  that  the  plaintiffs 
were  the  owners  of  lots  abutting  on  a  public 
street  in  a  city  at  the  time  the  railroad  was 
laid  upon  it  longitudinally,  and  are  still  so, 
and  that  such  lots  have  been  damaged  by  the 


*For  otlier  cases  set  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Xndezss 
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act  of  tbe  defendant,  so  aa  to  brine  the  case 
within  the  rnlin^  in  the  case  of  Athena  Ter- 
minal Co.  ▼•  Athena  Foundry  &  Machine 
Works,  129  Ga.  883,  58  S.  B.  ^1. 

(a)  In  so  far  aa  the  damage  waa  done  by 
the  company  which  originally  constructed  the 
railroad,  it  waa  alleged  that  such  company  sold 
its  road  to  another,  which  by  a  change  of  name 
became   the   defendant.     A  mere   sale   of  its 

Sroperty  by  one  railroad  company  to  -  another 
oes  not  alone  make  the  purchaser  liable  for 
damages  preyiously  caused  by  the  vendor. 
Hawkins  ▼.  Central  R.  Co.,  119  6a.  159,  46  S. 

B.  82. 

(b)  In  so  far  as  the  action  rests  npon  the 
mere  maintenance  by  the  defendant  of  a  nui- 
sance created  by  another  company,  from  which 
it  purchased,  no  demand  was  shown  for  an 
abatement.  Civ.  Code  1910,  i  4458;  Southern 
R.  Co.  V.  Cook,  106  Ga.  450,  32  S.  B3.  585. 

[Bd.  Note.— For  other  cases,  see  Eminent 
Domain,  Dec.  Dig.  I  293;*  Railroads.  Cent. 
Dig.  IS  392,  393,  399-403:  Dec«  Dig.  (  129;* 
Nuisance,  Dec  Dig.  S  48.*] 

4.   SUFFICIENOT  OF   PeTITION^DaMAOSB  FROM 

Operation  of  Railboad. 

In  so  far  as  It  rests  upon  a  daim  for  dam- 
ages arising  from  the  operation  of  the  railroad, 
it  is  fatally  defective  for  the  reasons  above  in- 
dicated. 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  B.  P.  RawlingB,  Judge. 

Action  by  A.  J.  De  Loach,  next  friend,  and 
another,  against  the  Georgia  Coast  &  Pied- 
mont Railroad  Company.  Judgment  for  de- 
f aidant,  and  plaintifiCs  bring  error.    Affirmed. 

Way  &  Burkhalter,  for  plaintiffs  in  error. 
Hitch  &  Denmark,  Hines  &  Jordan,  and  B. 

C.  Collins,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  HILL,  J.,  not 
presiding. 


(10  Ckk  App.  605) 

JOHN  MALLOCK  ft  CO.  v.  EICKLIGHTER 

(No.  3,653.) 

(Court  of  Appeals  of  Georgia.    Feb.  12,  1912. 
Rehearing  Denied  March  2,  1912.) 

{ByXlabu%  hy  the  Court.) 

1.  Appeal  and  Brbob  (§  730*)— Assion- 
ifSNTs  of  Erbob— Spscxfications  of  Ebbob 
—Sufficiency. 

The  assignments  of  error  aUeging  that  cer- 
tain instructions  of  the  court  were  not  author- 
ized, and  were  "otherwise  illegal,"  are  not 
supported  by  the  record.  The  evidence  au- 
thorized the  instructions  given:  and,  if  these 
instructions  were  for  any  other  reason  il- 
legal,  the  allegation  that  they  were  "other- 
wise illegal'*  IS  too  general  to  present  any 
point  for  the  consideration  of  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|"3013-3016;  Dec.  Dig.  f 
730.*] 

2.  Damages  (§  62* )— Duty  to  Minimize 
Damaoes—Bbeach  of  Contbact. 

The  evidence  authorized  the  court  to  in- 
struct the  jury  that,  wherever  there  is  a 
breach  of  contract,  the  party  injured  by  the 
breach  is  bound  to  make  reasonable  efforts  to 
minimize  his  damages,  and  that  if,  in  this 
case,  there  was  a  breach  or  breaches  of  the 
contract  by  Mallock  &  Co.,  it  was  Kicklight- 


er's  duty,  if  he  could,  to  minimise  his  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  119-132;    Dec.  Dig.  f  62.*] 

3.  Tbial      (§     198*)—lNSTBucTiON»— Effect 

or  CONTEAOT. 

The  question  as  to  whether  the  plaintiff, 
by  agreeing  that  certain  cotton  be  handled  by 
the  defendants  as  factors,  for  the  account  of 
and  under  the  direction  of  the  bank,  which  had 
a  title  to  the  cotton  by  reason  of  ownership  of 
the  bills  of  lading,  surrendered  any  rights 
claimed  by  him,  or  which  he  may  have  had,  due 
to  a  breach  of  a  prior  contract  with  the  same 
factors,  was  an  issue  of  fact,  and  was  properly 
submitted  by  the  court  to  the  jury  for  deter- 
mination. Nor  did  the  court  err  in  instructing 
the  jury,  ia  this  connection,  that  a  surrender 
of  the  plaintiff's  pre-existing  rights,  growing 
out  of  a  breach  of  the  contract  by  the  factors, 
would  not  necessarily  arise,  unless  the  plain- 
tiff expressly  or  impliedly  agreed  that,  if  they 
handled  the  cotton,  he  would  surrender  his 
claim  against  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  I  19a*] 

4.  Tbial   (8  198*)— Instbuctions— Duty   of 

COUBT^— CONSTBUCTION  OF  MEMOBANDUM. 

It  was  the  duty  of  the  court  to  construe 
for  the  jur^  the  written  memorandum  intro- 
duced in  evidence,  and  the  court  did  not  err 
in  instructing  them  in  that  connectionj  that 
such  memorandum  or  remarks  was  not  m  and 
of  itself  an  express  release  of  the  plaintiff's  de- 
mands. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  470;   Dec  Dig.  i  198.'*] 

Error  from  City  Court  of  Savannah;  Davis 
Freeman,  Judge. 

Action  by  P.  R.  Kicklighter  against  John 
Mallock  &  Co.  Judgment  for  plaintiff,  and 
defendants  bring  error.     Affirmed. 

Adams  .&  Adams,  for  plaintiffs  in  error. 
A.  L.  Alexander  and  Osborne  &  Lawr^ioe, 
for  defendant  in  error. 

RUSSELL,  J.    Judgment  affirmed. 


(10  Ga.  App.  604) 

MORTON  V.  CITY  OF  ROME.     (No.  3,529.) 

(Court  of  Appeals  of  Georgia.     Jan.  15,  1912. 
On  Rehearing,  March  2,  1912.) 

(SyUahuB  by  the  Court.) 

L  CBltTiOBABi  (f  28* )— When  Lies. 

"The  writ  of  certiorari  cannot  be  used  to 
bring  in  question  the  legal  existence  of  the 
court  to  wnlch  the  writ  is  directed."  Bass  v. 
City  of  Milledgeville,  122  Ga.  177,  50  S.  B.  59. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  |  41;    Dec.  Dig.  §  28.*] 

2.  Municipal  Cobfobations  (S  23*)— Bound- 

ABIES. 

The  old  corporation  known  as<  "East 
Rome"  is  included  in  the  limits  defined  in  the 
new  charter  of  the  "City  of  Rome."  Acts  of 
1909,  p.-  1256,  S  2. 

[Ed.  Note.— For  other  cases,   see  Municipal 
Corporations,  Dec.  Dig.  §  23.*] 

3.  Application  fob  Certiobabi. 

There  was  no  error  in  refusing  to  sanc- 
tion the  application  for  the  writ  of  certiorari. 

Elrror  from  Superior  Court,  Floyd  County; 
J.  W.  Maddox,  Judge. 


•For  other  cases  see  same  topic  and  section  NUMB£Ui  in  Deo.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  indexes 
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Pearl  Morton  was  convicted  of  vl6lating 
an  ordinance  of  the  City  of  Rome.  From  an 
order  of  the  superior  court  refusing  a  writ 
of  certiorari,  she  brings  error.     Affirmed. 

Henry  Walker,  for  plaintiff  in  error.  Max 
Meyerhardt,  for  defendant  in  error. 

HILL,  C  J.     Judgment  affirmed. 

On  Rehearing. 

[1]  The  ruling  embodied  in  the  first  head- 
note  conclusively  decides  this  case,  and  ren- 
ders unnecessary  a  discussion  of  the  other 
questions  raised. 

[2]  In  one  of  the  grounds  of  the  petition 
for  certiorari  it  is  insisted  that  the  record- 
er's court  of  the  city  of  Rome  does  not  ex- 
ist, having  been  repealed  on  August  10,  1909. 
In  this  view  of  the  case  it  was  entirely  im- 
material, in  the  consideration  of  the  certiora- 
ri by  the  Judge  of  the  superior  court,  wheth- 
er the  charter  of  the  city  of  East  Rome  still 
exists  or  has  been  repealed.  It  is  strenuous- 
ly insisted  by  counsel  for  the  plaintiflf  in  er- 
ror that  the  act  which  sought  to  include  the 
territory  embraced  in  the  city  of  Bast  Rome 
within  the  corporate  limits  of  Rome  was  in- 
effectual for  that  purpose,  because  the  Leg- 
islature, six  days  after  the  passage  of  that 
act,  passed  an  act  amending  the  charter  of 
East  Rome;  and  it  is  also  insisted  that  the 
assumption  that  the  charter  of  East  Rome 
has  been  repealed,  In  the  opinion  of  the  iSu- 
preme  Court  in  Ivey  v.  City  of  Rome,  129 
Ga.  286,  58  S.  E.  852,  is  mere  obiter,  be- 
cause the  question  was  not  directly  present- 
ed or  involved,  and  we  are  asked  to  certify 
this  question  to  the  Supreme  Court.  Under 
the  terms  of  the  constitutional  amendment 
creating  this  court  we  are  not  permitted  to 
uselessly  certify  questions  to  the  Supreme 
Court  It  is  only  when  an  answer  to  the 
certified  question  is  material  to  the  proper 
determination  of  the  cause  that  we  are  per- 
mitted to  certify  questions  for  instructions. 

[3]  Since  the  Supreme  Court  decided  in 
Bass  V.  City  of  MilledgevUle,  122  6a.  177, 
50  S.  E.  59,  that  the  writ  of  certiorari* could 
not  be  used  to  bring  in  question  the  legal  ex- 
istence of  the  court  to  which  the  writ  is  di- 
rected, the  judge  of  the  superior  court  was 
necessarily  compelled  to  refuse  to  sanction 
the  writ  of  certiorari. 

The  application  for  rehearing  is  denied. 

ao  Ga.  App.  701) 

FLEMING  et  aL  v.  SMITH,  Governor. 
(No.  3,777.) 

(Court  of  Appeals  of  Georgia.     March  6, 

1912.) 

f8yUahu$  by  the  Court,) 
Bail  (S  79*)— CannNiLL  Prosboutions— Pbo- 

OSEDINO  TO   FOBFBIT  BAIL. 

Where   a  bond  given  in  a  criminal  case 
was  duly  forfeited,  and  a  rule  nisi  issued  and 


scire  facias  served,  and  before  the  term  of  the 
court  to  which  the  scire  facias  was  made  re- 
turnable the  principal  voluntarily  appeared  in 
the  sheriff's  office  in  vacation,  paid  all  the  ac- 
crued costs  of  the  forfeiture,  and  tendered  a 
second  bond,  which  was  accepted  and  approved 
hj  the  sheriff,  sureties  on  the  first  bond  were 
discharged  from  all  further  liability,  and  it 
was  erroneous  to  enter  against  them  a  judg- 
ment absolute.     Pen.  Code  1910,  §8  959,  960. 

[Ed.  Note.— For  other  cases,  see  Bail,  Dec 
Dfg.  f  79.*] 

Error  from  City  Court  of  Hartwell;  W. 
L.  Hodges,  Judge. 

Proceeding  by  Hoke  Smith,  Governor, 
against  P.  L.  Fleming  and  others,  to  forfeit 
a  ball  bond.  From  a  Judgment  absolute 
against  the  defendants,  they  bring  error.  Re- 
versed. 

A.  A.  McCurry,  for  plaintiffs  In  error.  J. 
Rod  Skelton,  for  defendant  in  error. 

HILL,  C.  J.    Judgment  reversed. 


(10  0*.  App.  675) 

QEOBOIA  SOUTHERN  ft  F.  BY.  CO.  ▼. 
KELL.     (No.  8,734.) 

(Court  of  Appeals  of  Georgia.    March  0, 

1912.) 

(Syllahus  by  the  Court.) 

Appxai.  and  Ebbob  (§  1005*)— Review  — 
Vebdict— Denial  of  New  TBiAii— Suffi- 
ciENCT  OF  Evidence. 

The  statutory  presumption  of  negligence, 
arising  on  proof  of  killing  by  the  running  of 
the  locomotive  and  cars  of  the  railroad  com- 
pany (Civil  Code  1910,  I  2780),  was  not  fuUy 
rebutted.  No  error  of  law  is  complained  of, 
and  the  judgment  refusing  to  grant  a  new  trial 
must  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Diff.  ||  8860-8876,  894^-3954; 
Dec  Dig.  i  1006.^] 

E2rror  from  City  Court  of  Tlfton;  B^  Eve, 
Judge. 

Action  by  B.  S.  Keil  against  the  Georgia 
Southern  &  Florida  Railway  Company. 
Judgment  for  plaintlfT,  and  defendant  brings 
error.    Affirmed. 

John  I.  Hall,  J.  B.  Hall,  Fulwood  &  Mur- 
ray, and  M.  P.  Hall,  for  plaintifr  in  error. 
RidgdiU  &  Orlner,  J.  H.  Pate,  and  J.  S.  Bidg- 
dill,  for  defendant  in  error. 

HILL^  CL  J.    Judgment  affirmed. 


(10  Ga.  App.  753) 

LANGLET  liFG.  CO.  t.  FBEY  ft  CO. 

(No.  8,830.) 

(Court  of  Appeals  of  Georgia.     March  6, 

1912.) 

(Byttabut  by  the  Court.) 

1.  Cebtiobabi    (§   59*)— DisicissAL— Assiqn- 
UENT  OF  Ebbob. 

A  petition  for  certiorari  should  not  be 
dismissed  for  want  of  an  assignment  of  error, 
when  it  sets  forth  the  evidence  alleged  to 
have  been  introduced  at  the   trial,   the  judg- 


*For  other  oases  see  same  topic  and  section  NUMBBJR  in  Dec  Dig.  *  Am.  Dig.  Key  No.  Sorlss  Sk  Rep'r  Indexes 


Ga.) 


WEST  T.  MOBBIS 


1075 


ment  of  the  Inferior  indicatory,  and  avera  that 
the  judgment  is  contrary  to  law,  contrary^  to 
evidence,  and  decidedly  and  strongly  against 
the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  H  150-152;    Dec.  Dig.  |  69.*] 

2.  Certiorabi    (§  15*)— Review   of  Judo- 

MENT8— Scops. 

Where  there  is  no  disputed  issue  of  fact, 
the  judgment  of  the  inferior  judicatory  may 
be  reviewed  by  certiorari.  Toole  ▼.  Edmond- 
son,  104  Ga.  776,  31  S.  £.  25. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  M  23-27;  Dec  Dig.  |  16.*] 

8.  ExEicpnoNB    (f   48*)  —  Gabnishkent  — 

Wages. 

The  monthly  wages  of  one  employed  to 
check  cotton  as  the  same  is  weighed  and  classi- 
fied, and  who  also  worlds  as  a  stenographer, 
typewriter,  and  letter  filer,  are  not  subject  to 
the  process  of  garnishment.  Cohen  ▼.  Aldrich, 
5  Ga.  App.  256,  62  S.  E.  1015. 

[Ed.  Note.— For  other  cases,  see  Exemp- 
tions, Cent.  Dig.  S|  64-72;    Dec.  Dig.  {  48>] 

4.  Certiorari   (§  68*)  —  DsTBRMiifATiON  of 

Case. 

The  certiorari  should  have  been  sustain- 
ed, and  a  new  trial  ordered;  but,  as  the  evi- 
dence on  the  new  hearing  may  be  different,  a 
final  judgment  should  not  be  entered.  Almand 
V.  Railroad  Co.,  102  Ga.  151,  29  S.  E.  159. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  ii  185-194;   Dec  Dig.  §  69.*] 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  between  the  Langley  Manufactur- 
ing Company  and  Frey  &  Co.  From  the 
judgment,  the  Langley  Manufacturing  Com- 
pany brings  error.    Reversed. 

Jas.  M.  Hull,  Jr.,  and  Lansing  B.  Lee,  for 
plaintiff  in  error.  A.  R.  Williamson  and  M. 
C.  Barwick,  for  defendants  in  error. 

POTTLE^  J.    Judgment  reversed* 


(10  Oa.  App.  678) 

SOUTHERN  RT.  CO.  t.  PATTON; 
(No.  3,737.) 

(Court  of  Appeals  of  Georgia.     March  6, 

1912.) 

(Syllahut  hy  the  Court.) 

Appeal  and  Ebrob  (f  1005*)— Review— Veb- 
Dicr— Evidence  to  Support. 

The  undisputed  evidence  showed  that 
plaintiff's  steers  were  killed  by  the  running  of 
the  locomotive  and  cars  of  the  defendant  rail- 
road company,  and  their  value  was  proved. 
The  presumption  of  negligence  thus  raised 
was  not  clearly  rebutted,  and,  in  the  absence 
of  any  error  of  law,  the  verdict,  approved  by 
the  trial  judge,  must  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  394S-3950;  Dec.  Dig.  i 
1005.*] 

Error  ftom  Superior  Court,  Habersham 
County;  J.  B.  Jones,  Judge. 

Action  by  J.  T.  Patton  against  the  South- 
em  Railway  Ck>mpaiiy.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Harold  W.  Ketron  and  A.  G.  &  Julian  Mc- 
Curry,  for  plaintiff  in  error.  Claude  Bond, 
for  defendant  in  error. 

HILL,  C  J.    Judgment  affirmed. 


(10  Ga.  App.  679) 

BAKER  y.  GA8KINS.     <No.  8,789.) 

(Court  of  Appeals  of  Georgia.    March  6» 

1912.) 

(ByUahu%  hy  the  Court,) 

1.  Evidence   (I  341*)  —  Docuicentabt  Evi- 
dence—Tax DiOEST. 

A  certified  copy  from  the  tax  digest  is 
admissible  to  show  what  property  has  been 
returned  by  a  taxpayer  for  taxation. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  %  341.*] 

2.  Sufficiency  of  Evidence. 

The  circumstances  proved  were  sufficient 
to  authoriae  a  verdict  finding  the  property 
subject  to  the  execution. 

Error  from  City  Court  of  Nashville ;  W.  D. 
Bule,  Judge. 

Action  between  Nona  Baker  and  F.  W. 
Gaskins.  From  the  judgment.  Baker  brings 
error.    Affirmed. 

J.  W.  Powell,  for  plaintiff  in  error.  Alex- 
ander &  Gary,  for  defendant  in  error. 

POTTLE,  J.    Judgment  affirmed. 
*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 


(10  Oa.  App.  661) 

WEST  V.  MORRIS.     (No.  8,868.) 

(Court  of  Appeals  of  Georgia.    Jan.  16,  1912. 
Rehearing  Denied  March  2,  1912.) 

(SyUabue  hy  the  Court.) 

CoNTBACTs  (J  333*)  —  Action  —  Pleadino  — 

Allegation  obi  Promise. 

The  court  did  not  err  in  overruling  the 
general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec  Dig.  §  333.*] 

Error  from  City  Colart  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  R.  S.  Morris  against  W.  H.  West 
From  a  Judgment  overruling  demurrer,  de- 
fendant brings  error.     Affirmed. 

Smith,  Hastings  &  Ransom,  for  plaintiff 
in  error.  A.  E.  Ramsaur  and  A«  E.  Wilson, 
for  defendant  in  error. 

RUSSELL,  J.  According  to  the  allega- 
tions of  the  petition,  the  defendant  request- 
ed the  plaintiff,  as  his  agent,  to  employ  an 
attorney  to  make  an  abstract  of  title  for  him. 
This,  of  course,  would  imply  a  promise  on 
the  part  of  the  def^dant  to  pay  a  reason- 
able fee  to  the  attorney  whom  the  plaintiff, 
as  the  defendant's  agent,  employed,  and  con- 
sequently there  was  enough  in  the  petition 
to  withstand  a  general  demurrer,  and  the 
court  did  not  err  in  overruling  the  demurrer 
in  the  form  in  which  it  was  presented. 

It  appears,  however,  from  the  contract 
which  was  entered  into,  that  the  petition 
would  have  to  be  amended  by  inserting  a 
new  plaintiff,  suing  for  the  use  of  the  pres- 
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ent  plaintiff,  before  be  could  recover  the  com^ 
missions,  also  claimed,  even  if  he  establishes 
the  other  allegations  of  the  petition.  The 
contract  upon  which  the  suit  is  based  is  as 
follows: 

^•Atlanta,  Ga^  Feby.  17,  1910. 

**!  hereby  agreed  to  purchase  from  owner, 
through  R.  S.  Morris,  agent,  one  house  and 
lot,  known  as  305  Formwalt  St.,  for  which  I 
agree  to  pay  $3,400.00  on  the  following  terms : 

^2,500.00  cash,  assume  loan  for  $ ,  due 

at  ,   and  balance  $25.00  per 

month  with  7%  interest  made  on  or  before. 
I  have  this  day,  at  9  o'clock  a.  m.,  deposited 
with  R.  S.  Morris,  agent,  $25.00  to  bind  this 
trada  A  reasonable  length  of  time  to  be 
allowed  for  examination  of  titles  by  my  at- 
torney, and  If  titles  are  good,  I  agree  to 
make  settlement  at  once;  but  if  titles  aire  not 
good,  and  cannot  be  made  good  in  a  reason- 
able length  of  time,  this  deposit  is  to  be  re- 
turned to  me  and  trade  canceled.  Upon  my 
failure  to  comply  with  contract,  I  agree  to 
pay  R.  S.  Morris,  agent,  the  amount  of  his 
commission  on  said  pale. 

•'[Signed]    W.  H.  West.  Purchaser. 

**  hereby  accept  the  above  offer  upon 

the  terms  and  conditions  herein  named,  and 
guarantee  the  titles  to  be  good,  and  agree  to 
pay  R.  S.  Morris,  agent,  a  commission  on 
the  gross  amount  as  follows,  viz.:  5  per  cent 
on  the  first  $2,000,  and  8%  per  cent,  on  the 
excess  over  the  first  $2,000.  In  the  event  the 
buyer  fails  to  pay  for  the  property  as  stipu- 
lated above,  then  the  amount  paid  in  is  for- 
feited, and  is  to  be  kept  by  R.  S.  Morris, 
agent,  as  compensation  for  services  render- 
ed by  him  in  the  trade. 

•'[Signed]    D.  M,  Deitch,  Owner." 

Morris  cannot  recover  upon  this  contract, 
thomgh  Deitch,  the  owner,  suing  for  his  use, 
might  do  so. 

Judgment  afilrmed. 


(10  Ga.  App.  70«) 

BALES  ▼.  FIRST  NAT.  BANK  OF  DXTBUN. 

(No.  8,791.) 

(Court  of  Appeals  of  Georgia.     March  6, 

1912.) 

(SyUabuM  hy  the  Court.) 


B    (f   65*)— Costs    (S    260*)— Amend- 
—  Nominal   and    use   Plaintiffs  — 


Pabties 

MENT 

FBiyoLOus   Appeal. 

Where  the  payee  in  a  promissory  note 
sues  thereon  in  ois  own  nataie  for  the  use  of 
another,  and  the  usee,  before  the  commence- 
ment of  the  action,  has  acquired  the  legal  title 
by  indorsement  of  the  note  sued  on,  the  peti- 
tion is  amendable  by  striking  the  name  of  the 
original   plaintiff   and  allowing   the   action   to 

Sroceed  in  the  name  of  the  usee.  Civil  Code 
910.  «  5689,  5690;  SwiUey  ▼.  Hooker,  126 
Qau  S53,  55  S.  E.  31;  Woodbridge  ▼.  Drought, 
118  Ga.  671,  45  S.  E.  266.  There  being  no 
defense  filed  to  the  suit  on  the  merits,  and  .no 
question  raised  except  as  above  decided,  the 
judgment  is  affirmed,  with  10  per  cent,  on  the 


amount  of  the  Judgment  as  damages  for  frivo- 
lous appeaL 

[Ed.  Note.— For  other  cases,  see  Parties, 
Dec  Dig.  I  65;*   Costs,  Dec  Dig.  f  20O.*] 

E3rror  from  City  Court  of  Dublin;  K.  J. 
Hawkins,  Judge. 

Action  hy  the  First  National  Bank  of  Dub- 
lin against  William  Bales.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed, with  damage& 

Chappell  &  Larsen,  for  plaintiff  in  error. 
Adams  &  Flynt,  for  defendant  in  error. 

HIliL^  CL  J.  Judgment  afllrmed»  with  dam* 
ages. 


(10  Ga.  App.  702) 

CHANCE  ▼.  SOUTHERN  RY.  Ca 
(No.  8,784.) 

(Court  of  Appeals  of  Georgia.    March  6L 

1912.) 

(SyUahus  hy  the  Court.) 
1.  Appeal  and  Errob  ({  1212*)— Rbvebsal 

— PROCEEOINOB    AriEB   KEMAND. 

Where  a  motion  for  a  new  trial  was  dis- 
missed, and  subsetiuently  an  order  was  pass- 
ed vacating  the  dismissal  and  reinstating  the 
motion,  and  where  thereafter  the  motion  was 
OTerruled,  and  this  last  judgment  was  revers- 
ed by  the  Court  of  Appeals,  and  a  new  trial 
ordered,  the  res^ndent  in  tne  motion  cainnot, 
on  the  second  tnal  of  the  case,  by  a  motion  ta 
'^dismiss  the  case,'*  for  the  first  time  call  in 
question  the  validity  of  the  order  reinstating 
toe  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  §  1212.*) 

2.  a?BIAL    (§    130*)— NOWSUIT  — SUPWCIEWCT 

or  Evidence. 

The  evidence  in  the  present  record  being 
substantially  different  from  that  introduced  on 
the  former  trial  (Southern  Ry.  Co.  v.  Chance, 
7  Ga.  App.  650,  67  S.  E.  836),  and  there  be- 
ing evidence  upon  the  present  trial,  which  was 
not  introduced  on  the  first  trial,  from  which 
the  jury  could  find  that  the  noise  made  by  the 
engine  was  both  unusual  and  unnecessary^  a 
nonsuit  should  not  have  been  granted. 

[Ed.  Note.—For  other  cases,  see  TriaL  Dec 
Dig.  §  189.*] 

HiU,  a  J.,  dissenting. 

Error  from  City  Court  of  Carrollton;  Jas. 
Beall,  Judge. 

Action  by  N.  T.  Chance  against  the  South- 
em  Railway  (Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

» 

C.  E.  Hoop  and  S.  Holdemess,  for  plaintiff 
in  error.  Maddox,  McC^my  &  Shumate,  S. 
J.  ft  B.  F.  Boykin^  and  W.  P.  Cole,  for  de- 
fendant in  error. 

POTTLE,  J.    Judgment  reversed. 

HILL,  C.  J.  (dissenting).  I  do  not  think 
that  the  plaintiff  materially  strengthened 
his  case  by  the  additional  evidence  as  to  the 
character  of  the  noise  made  by  the  engine, 
and  in  my  opinion  the  present  case  is  con- 


•For  other  eases  see  tame  topic  and  leetlon  NUMBBR  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 
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trolled  by  tlie  prior  decision  of  t2ii>  court 
Southern  Ry.  00.  t.  Chance,  7  Ga.  App.  650, 
67  S.  E.  836. 

ao  Ga.  App.  702) 

FLEMISTER   GROCERY   CO.    ▼.   WRIGHT 

MERCANTILE  &  LUMBER  CO. 

(No.  8,782.) 

(Court  of  Appeals  of  Georgia.     Mareb  6» 

1912.) 

fSyUahm  &y  the  Court,) 

1.  Attachment   (i  25*) —Grounds  — "Non- 

BESIDENT." 

A  mere  casual  or  temporary  absence  of  a 
debtor  from  the  state  on  business  or  pleasure 
will  not  render  him  a  ^'nonresident,"  within 
the  meaning  of  the  statute  relating  to  attach- 
ments. Stickney  v.  Chapman,  115  Ga.  761,  42 
S.  E.  68. 

[Ed.  Note.— For  other  cases,  sea  Attach- 
ment, Cent.  Dig.  SS  61-72;  Dec.  Dig.  S  25.^ 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  5,  pp.  4823-4825;    toL  8,  p.  7733.1 

2.  DoMic?iLB  (§  9*)— Evidence. 

Where  an  attachment  was  issued  on  the 
ground  of  nonresidence,  and  this  ground  was 
traversed  by  the  defendant,  it  was  not  er- 
roneous to  allow  him  to  testify  that  he  was 
only  temporarily  absent  from  the  state  on 
business,  and  that  he  intended  to  come  back 
to  Georgia  to  live.  The  fact  of  actual  resi- 
dence is  to  be  determined  by  the  ordinary  and 
obvious  indicia  of  residence;  and  where  one 
leaves  the  state  of  his  residence,  his  declara- 
tion that  he  intended  his  absence  to  be  only 
temporary,  and  that  he  intended  to  return  to 
the  state  of  his  residence,  is  explanatory  of 
his  conduct,  and  is  competent. 

[Ed.  Note.— For  other  cases,  see  Domicile, 
Cent.  Dig.  f  88;   Dec  Dig.  |  9.*] 

8.  REvncw  ON  Appeal. 

No  error  of  law  appears,  and  the  facts 
disclosed  by  the  record  fully  support  the  ver- 
dict in  favor  of  the  traverse  of  the  ground  of 
nonresidence. 

Error  from  Superior  Ooart,  Murray  Ooaa- 
ty ;  AW.  Fite,  Judge. 

Action  by  the  Flemlster  Grocery  Company 
against  Wright  Mercantile  &  Lumber  Com- 
pany. Judgment  for  defendant,  and  plaintUT 
brings  error.    Affirmed. 

W.  W.  Sampler,  for  plaintiff  In  error.  W. 
BL  Mann,  for  defendant  in  error. 

HILL,  O.  J.   Judgment  affirmed. 


ao  Oa.  App.  758) 

McCLURB  T.  DUNCAN.     (No.  8,858.) 
(Court  of  Appeals  of  Georgia.   March  6,  1912.) 

(8tfttahu$  hp  the  Ocurt.) 

SmnciBNCT  OF  Evidence. 

The  evidence  was  sufficient  to  authorize 
the  verdict  in  favor  of  the  plaintiff  in  the  dis- 
tress warrant,  and  the  court  did  not  err  in 
overruling  the  certlorarL 

Ehrror  from  Superior  Court,  Hart  Comity; 
D.  W.  Meadow,  Judge. 
Action  by  J.  M.  Duncajn  against  W.  J.  Mc- 


Clure.     Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Worley  Adams  and  Linton  Johnson,  for 
plaintiff  in  error.  Sam  B.  Swilling,  for  de- 
fendant in  error. 

POTTLE,  J.     Judgment  affirmed. 

(10  Oa.  App.  754) 

TTBB  V.  JONES.     (No.  3,834.) 

(Court  of  Appeals  of  Georgia.     March  6, 

1912.) 

(SyUahue  by  the  Court.) 

Review  on  Appeal. 

No  error  of  law  Is  complained  of,  and  the 
verdict  was  warranted  by  the  evidence. 

Error  from  City  Court  of  Dublin;  Chas. 
Akerman,  Judge  pro  hac. 

Action  between  J.  B.  Tyre,  administrator, 
and  G.  A.  Jones.  From  the  Judgment,  Tyre 
brings  error.    Affirmed. 

J.  S.  Adams,  for  plaintiff  in  error.  W.  C 
Davis,  for  defendant  in  error. 

POTTLE,  J.    Judgm^t  affirmed. 


(10  Ga.  App.  706) 

MACON,  D.  ft  S.  B.  CO.  ▼.  SMITH. 
(No.  8,799.) 

(Court  of  Appeals  of  Georgia.     March  6, 

1912.) 

(StfUuJme  by  the  Court,) 

Pbbsuicption    or    Nsouosnov  ^  Statdtobt 
Pbovision. 

The  statutory  presumption  of  negligence 
(Civ.  Code  1910,  f  2780)  was  not  fully  re- 
butted. Besides,  there  were  circa  mstances 
proved  corroborating  the  presumption. 

Error  from  City  Court  of  Dublin;  K.  J. 
Hawkins,  Judge. 

Action  by  T.  H.  Smith«  executor,  against 
the  Macon,  Dublin  k  Savannah  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Minter  Wimberly,  Adams  &  Flynt,  and 
Akerman  &  Akerman,  for  plaintiff  in  error. 
James  A  Thomas,  for  defendant  in  error. 

HILL»  a  J.    Judgment  affirmed. 


(10  Oa.  App.  65S) 

CALHOUN  ▼.  CENTRAL  OF  GEORGIA  RY. 

CO.  (No.  3,643.) 

(Court  of  Appeals  of  Georgia.    March  6, 

1912.) 

(ByUabue  by  the  Court,) 

Appeal   and   Ebbob    (S  1068*) —Review * 
Habhless  Error— Instbuctions. 

As  even  the  plalntiflTs  evidence  demanded 
a  verdict  for  the  uefendant  the  errors  assign- 
ed upon  the  charge  of  the  judge  are-immateri- 
aL  There  was  no  testimony  in  behalf  of  the 
plaintiff,  other  than  such  as  required  a  find- 
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ing  that  the  caaualty  was  a  pnre  accident; 
bat,  even  if  the  asual  presumption  of  negli- 
gence applicable  to  injunes  resultant  from  the 
operation  of  the  trains  of  a  railroad  company 
could  be  said  to  haye  arisen,  this  presumption 
was  fully  rebutted. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  |  4230;   Dec.  Dig.  |  1068.*] 

Brror  from  City  Court  of  Savannah ;  Day- 
is  Freeman,  Judge. 

Action  by  Lee  Calhoun  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

See,  also,  7  Ga.  App.  628,  67  S.  B.  274. 

Osborne  &  Lawrence  and  R.  R.  Arnold,  for 
plaintiff  in  error.  H.  W.  Johnson,  for  de- 
fendant in  error. 

RUSSBLL,  J.  There  are  various  assign- 
ments of  error  predicated  upon  the  charge  of 
the  court  The  court  erred  in  charging  that 
the  plaintiff,  who  was  an  employ^  of  the  de- 
fendant company,  must  show  himself  free 
from  fault  This  was  unnecessary  in  this 
case.  The  action,  as  was  pointed  out  when 
this  case  was  here  before  (7  Ga.  App.  528,  67 
S.  B.  274),  was  distinctly  brought  under  the 
federal  "employer's  liability  act"  Some  of 
the  other  excerpts  from  the  charge,  to  which 
exceptions  are  taken,  may  not  be  aptly  ad- 
Justed  to  the  cause.  But  all  of  these  excep- 
tions become  immaterial;  for,  upon  review 
of  the  plaintiff's  own  testimony,  it  Is  quite 
apparent  that  the  finding  of  the  jury  in  be- 
half of  the  defendant  was  donanded.  No 
other  verdict  could  have  been  legally  reach- 
ed. Bven  if  the  Jury  believed  the  unreason- 
able story  of  the  plaintiff,  there  was  nothing 
that  could  have  been  done  by  the  engineer 
that  was  not  done,  and  the  plaintiff  himself 
did  nothing.  He  did  not  even  call  the  atten- 
tion of  the  engineer  to  the  cow  which  he  said 
was  approaching  from  his  side  of  the  track, 
and  which,  according  to  his  account  he 
thought  would  probably  be  run  over.  He 
did  not  ring  the  bell  to  frighten  the  cow,  and 
deliberately  got  down  from  his  deat  in  the 
presence  of  danger  and  went  to  shoveling 
coal.  There  was  no  negligence  proved  by  the 
plaintiff,  except  his  own.  There  was  nothing 
in  the  testimony  of  the  defendant's  witnesses 
to  evidence  anything  but  a  pure  accident 

Judgment  affirmed. 

POTTLB,  J.,  not  presiding. 


(10  Ga.  App.  707) 

BROWN  v.   BOWMAN.      (No,  8,802.) 

(Court  of  Appeals  of  Geori^    March  6, 

1912.) 

(8yttahu$  hp  the  Court.) 

1.  iNSUBAlfOB  (i  687*)— Fbatbbnal  Obdebs— 
Natubx.  . 

The  admission  that  a  mutual  benefit  so- 
ciety organized  to  do  an  insurance  business  is 


a  fraternal  benefit  order,  duly  licensed  as  such 
by  the  state,  is  equivalent  to  an  admission  that 
such  an  order  has  a  representative  form  oC 
government  and  a  lodge  system,  such  as  is  de- 
scribed in  section  2866  of  the  Civil  Code  of 
1910. 

[Bd.  Note.— For  other  cases,  see  Insurance* 
Cent.  Dig.  $  1824;   Dec  Dig.  |  687.*] 

2.  INSUBANCE   (f  694*)  —  MEliBEBSHIP  —  Pbe- 

inuMS— Initiation  of  Insubed. 

Where  such  a  fraternal  benefit  order  is- 
sues a  policy  of  insurance  and  accepts  from 
the  policy  holder  a  note  for  the  premium,  it  is 
no  defense  to  an  action  on  the  note  that  the 
maker  thereof  has  never  had  an  opportunity 
to  be  initiated  into  one  of  the  subordinate 
lodges  of  the  order. 

{Bd,  Note. — For  other  cases,  see  Insurance* 
Dec.  Dig.  I  694.*] 

8.  Fbatebnal  Benefit  Assooiations— Note 
FOB  Pbehium— Estoppel. 

Qusere:  Where  an  association  has  been 
duly  licensed  by  the  state  as  a  fraternal  ben- 
efit order  and  authorized  to  organize  and  con- 
duct  its  business  under  the  provisions  of  sec- 
tion 2866  et  seq.  of  the  CivU  €k>de  of  1910, 
can  a  policy  holder  in  the  order  defeat  recov- 
ery upon  a  note  given  for  the  premium,  by 
showing  that  the  association  was  never  organ- 
ized in  accordance  with  the  provisions  of  the 
statute,  and  that  it  has  no  representative  form 
of  government  or  lodge  system  as  therein  pro- 
vided? 

Error  from  Superior  Court,  Elbert  Coun- 
ty; D.  W.  Meadow,  Judge. 

Action  by  Lee  S.  Brown  against  Lewellyn 
Bowman.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Lee  S.  Brown  brought  suit  in  a  Justice's 
court  against  Lewellyn  Bowman  upon  a 
promissory  note  given  for  the  premium  due 
on  an  insurance  policy  Issued  upon  the  life 
of  the  defendant  by  the  Fraternal  Life  Asso- 
ciation. The  defense  was  that  the  insurance 
association  was  not  a  fraternal  benefit  or- 
der, as  defined  by  CivU  Code  1910,  |  2866,  be- 
cause it  did  not  have  a  representative  form 
of  government  and  a  lodge  system,  with  a 
ritualistic  form  of  work.  The  answer  of 
the  magistrate  recites:  ''It  was  agreed  by 
counsel  that  the  Fratenial  Life  Association 
was  a  beneficiary  order,  and  that  It  was  li- 
censed to  do  business  as  such  in  the  year 
1908,  and  that  Lee  S.  Brown  was  the  man- 
ager and  joint  owner  of  same."  The  defend- 
ant testified  that  when  the  policy  was  issued 
to  him,  and  when  he  gave  the  note  sued  on 
for  the  premium,  the  agent  never  said  any- 
thing to  him  about  it  being  necessary  to  es- 
tablish a  lodge,  or  for  him  to  be  initiated 
into  a  lodge,  that  so  far  as  he  knew  no  lodge 
was  ever  established,  that  he  and  many 
others  who  gave  premium  notes  lived  in  the 
same  community  and  talked  frequently  about 
the  notes,  and  that  they  had  never  heard  of 
any  lodge  being  established  by  the  associa- 
tion. Several  witnesses  were  permitted  to 
testify,  over  objection  by  the  plaintiff,  that 
they  had  given  notes  for  premiums  to  the 
Fraternal   life  Association,  and  that  they 
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bad  never  heard  of  any  lodge  being  estab- 1 
Ushed  by  tbe  association,  nor  bad  tbey  ever 
been  Initiated  Into  any  lodge.  Tbe  defendant 
prevailed  at  tbe  trial,  and  In  tbe  petition 
for  certiorari  error  Is  assigned  upon  tbe  ad- 
mission of  testimony  of  tbe  witnesses  above 
referred  to,  and  also  upon  tbe  gronnd  that 
the  verdict  In  favor  of  tbe  defendant  was 
contrary  to  law  and  tbe  evidence.  Tbe  trial 
judge  overruled  tbe  certiorari. 

J.  T.  Slsk,  for  plaintiff  In  error.  Geo.  O. 
Qrogan,  for  defendant  In  error. 

POTTLE,  J.  (after  stating  tbe  facts  as 
above).  [3]  It  was  admitted  that  tbe  Fra- 
ternal Life  Association  had  been  licensed  by 
tbe  state  to  do  business  as  a  fraternal  ben- 
efit order.  If  this  Is  true,  It  Is  clear  that  the 
association  would  be  estopped  to  deny  Its 
corporate  existence,  or  Its  authority  to  ac- 
cept contracts  of  Insurance,  In  a  suit  brought 
by  a  beneficiary  upon  one  of  such  contracts. 
1  Joyce,  Insurance,  t  350,  p.  39 ;  29  Cya  15- 
16.  As  estoppels  must  be  mutual.  It  would 
also  seem  to  be  clear  that,  when  the  duly  au- 
thorized officers  of  tbe  state  Issue  a  license  to 
an  Insurance  company  to  do  business  within 
tbe  state,  a  policy  bolder  could  not.  In  defense 
to  an  action  brought  upon  a  premium  note, 
challenge  the  right  of  the  Insurance  company 
to  do  business  within  the  state,  or  raise  the 
question  that  tbe  company  bad  not  complied 
with  the  statutes  of  this  state,  so  as  to  au- 
thorize It  to  execute  contracts  of  Insurance. 
See  2  Joyce,  Insurance,  S  1311;  1  Bacon, 
Benefit  Societies,  I  60.  The  license  having 
been  duly  and  regularly  granted.  It  would 
seem  that  tbe  right  of  the  company  to  do 
business  could  be  brought  Into  question  only 
in  a  direct  proceeding  instituted  by  tbe  state. 

[1]  But  it  is  not  necessary  upon  tbe  pres- 
ent record  to  definitely  determine  this  ques- 
tion. It  was  agreed  that  the  Insurance  as- 
sociation was  a  fraternal  benefit  order.  Civil 
Code  1910,  f  2866,  defines  a  benefit  order  to 
be  one  **formed  or  organized  and  carried  on 
for  tbe  benefit  of  its  members  and  their  ben- 
eficiaries, and  having  a  representative  form 
of  government  and  a  lodge  sytem,  with  ritu- 
alistic form  of  work  for  tbe  meeting  of  its 
lodges,  chapters,  councils,  or  other  designat- 
ed subordinate  bodies,  and  the  benefits,  in- 
surance, charity,  or  relief  shall  be  payable 
by  a  grand  or. supreme  body  of  tbe  same, 
excepting  sick  benefits,  which  may  also  be 
paid  by  local  or  subordinate  bodies." 

[2]  Tbe  evidence  In  tbe  present  case  shows 
that  no  subordinate  lodge  was  organized  in 
tbe  community  where  the  defendant  resided, 
and  that  be  was  never  initiated  In  any  lodge. 
But  tbe  law  does  not  require  tbe  institution 
of  a  subordinate  lodge  in  every  community 
where  a  fraternal  benefit  order  issues  pol- 
icies of  Insurance.  It  would,  we  think,  be  a 
sufficient  compliance  with  the  statute  if  such 


an  order  bad  one  lodge,  such  as  is  describ- 
ed in  the  statute,  at  some  place  in  tbe  state, 
where  its  members  might  be  initiated.  The 
fact  that  a  particular  member  might  not 
have  been  initiated  into  a  lodge  would  not 
render  the  association  illegal,  or  invalidate 
its  contracts.  Nor  do  we  think  that  the  fail- 
ure of  the  association  to  give  a  particular 
policy  holder  an  opportunity  to  be  initiated 
into  one  of  its  lodges  would  render  invalid 
and  unenforceable  either  a  policy  of  insur- 
ance issued  to  such  member  or  a  note  given 
by  tbe  member  In  payment  of  a  premium  due 
on  tbe  policy. 

We  are  not  prepared  to  hold  that  a  policy 
bolder  can  defeat  recovery  on  a  premium 
note,  even  though  it  should  appear  that  tbe 
association  had  no  lodges  within  the  state. 
But,  so  far  as  this  case  is  concerned,  it  does 
not  appear  but  that  this  association  may 
have  a  number  of  lodges  in  different  parts 
of  the  state.  The  admission  that  it  was  a 
ffaternal  benefit  order  necessarily  carries 
with  it  tbe  idea  that  the  association  has  a 
representative  form  of  government  and  a 
lodge  system,  such  as  is  described  in  tbe  stat- 
ute; and,  this  being  so,  its  contracts  will 
not  be  held  to  be  invalid,  nor  will  a  policy 
bolder  be  allowed  to  defeat  a  premium  note 
solely  upon  tbe  ground  that  be  has  not  been 
initiated  into  one  of  the  lodges  of  the  asso- 
ciation. Tbe  certiorari  should  have  been 
sustained. 

Judgment  reversed. 

ao  Qa.  App.  M4) 

OATB  V.  KNIGHT  et  aL    (No.  8,722.) 

(Court  of  Appeals  of  Georgia.     March  6^ 

1912.) 

(ByUabu9  ly  the  Court.) 

t,  FoRCiBLX  Bntby  and  Detaineb  (i  28*)— 
Pleadino— Issues  and  Proof. 

Where  an  affidavit  founded  upon  Civil  Code 
1910,  I  5395  et  seq.,  charges  the  defendant  with 
both  lordble  entry  and  forcible  detainer.  In 
order  to  authorize  a  general  verdict  against 
the  defendant,  it  must  appear  that  he  entered 
upon  the  premises  In  defiance  of  the  occupant, 
and  with  such  a  display  of  force  as  to  deter 
him  from  maintaining  bis  possession,  and  that, 
after  so  entering,  the  defendant  detained  pos- 
session of  the  premises  with  a  display  of  like 
force. 

[Ed.  Note.— For  other  cases,  see  Forcible 
Entry  and  Detainer,  Cent.  Dig.  fi  129-131; 
Dec.  Dig.  f  2a*] 

2.  Refusal  of  Cebtiobabi— Ebbob. 

Applying  this  mle  to  the  facts  of  the  pres- 
ent case,  the  court  erred  in  refusing  to  sustain 
the  certiorari. 

(Additional  SyUabut  ly  Editorial  Stat.) 

3.  FoBciBLE  Entby   AND   Detaineb   (f   29*) 
—Evidence— Sufficiency. 

In  an  action  of  forcible  entrv  and  detain- 
er, evidence  held  insufficient  to  show  any  for- 
cible entry  or  forcible  detainer  of  the  premises 
in  question  by  defendant 

[Ed.  Note.— For  other  cases,  see  Forcible 
Entry  and  Detainer,  Cent.  Dig.  f  140;  Dec. 
Dig.  S  29.*] 
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Error  from  Superior  CSoort,  Walker  Coun- 
ty;  J.  W.  Maddox,  Judge. 

Action  by  James  Knight  and  others  against 
Charles  Gate.  Judgment  for  plaintiffs^  and 
defendant  brings  error.    Reversed. 

Foust  &  Pajrne,  R.  M.  W.  Glenn,  and  W. 
M.  Henry,  for  plaintiff  in  error.  W.  P.  Mc- 
CUtchey,  for  defendants  In  error. 

POTTLE,  J.  Knight  and  others  Instituted 
an  action  against  Gate  under  the  provisions 
of  ClvU  Code  1910,  i  5395  et  seq.^  charging 
that  the  defendant  did,  "with  menaces  and 
force  and  arms,  violently  and  without  au- 
thority of  law,"  take  possession  of  a  de- 
scribed lot  of  land,  and  does  now  'forcibly 
detain  same  without  authority  of  law."  The 
jury  found  for  the  plaintiff,  and  the  defend- 
ant excepts  to  a  judgment  overruling  his 
certiorari.  The  only  i)olnt  made  In  this 
court  Is  that  the  verdict  Is  contrary  to  law 
and  the  evidence. 

[1]  It  has  been  held  that,  where  a  defend- 
ant Is  Indicted  for  forcible  entry  and  detain- 
er as  one  offense^  he  cannot  be  convicted  un- 
less the  evidence  shows  both  a  forcible  entry 
and  a  forcible  detainer.  Blackwell  v.  State, 
74  Ga.  816.  Analogizing  this  to  the  dvil 
proceeding,  it  would  seem  that,  where  the 
affidavit  alleges  both  a  forcible  entry  and  a 
forcible  detainer,. It  would  be  necessary  to 
prove  both  a  forcible  entry  and  a  forcible 
detainer.  See,  In  this  connection,  Griffin  v. 
Griffin,  116  Ga.  754,  42  S.  E.  1005.  The  only 
Issues  Involved  In  a  proceeding  of  this  char- 
acter are  the  i)ossesslon  and  the  force.  Civil 
Code  1910,  S  5398. 

[8]  There  Is  some  question  under  the  evi- 
dence as  to  whether  the  plaintiffs  were  In 
possession  of  the  premises  In  dispute;  but, 
without  reference  to  this  question,  we  are 
dear  that  the  verdict  was  unauthorized,  be- 
cause no  such  force  was  shown  as  Is  con- 
templated by  the  statute.  ''To  enter  upon 
premises  In  defiance  of  the  occupant,  and 
with  such  a  display  of  force  as  reasonably 
to  deter  him  from  maintaining  his  posses- 
sion. Is  forcible  entry."  Llssner  v.  State,  84 
Ga.  669,  11  S.  E.  500,  20  Am.  St  Rep.  389. 
See,  also,  Lewis  v.  State,  99  Ga.  692,  26  S. 
B.  496,  59  Am.  St  Rep.  255 ;  Griffin  v.  Grif- 
fin, 116  Ga.  754,  42  S.  E.  1005 ;  Hamrlck  ▼. 
Darnell,  43  Ga.  433;  Lott  v.  Peterson,  95 
Ga.  516,  20  S.  E.  275.  It  seems  from  the 
evidence  that  the  defendant  owned  lot  No. 
200,  and  the  plaintiffs  owned  lot  No.  233. 
There  was  a  dispute  In  reference  to  the  lo- 
cation of  the  line  between  these  two  lots. 
The  defendant  built  a  house  and  occupied  It 
He  claims  that  the  house  is  on  his  lot,  and 
the  plaintiffs  <claim  that  he  built  the  house 
over  the  line  on  their  land.  There  Is  abso- 
lutely no  evidence  of  any  character  to  show 
any  forcible  entry  by  the  defendant  One 
of  the  plaintiffs  testified  that  he  told  the  de- 


fendant not  to  build  or  to  move  on  the  place. 
But  the  mere  fact  that  the  defendant  disre- 
garded this  notice,  and  peaceably  and  quiet- 
ly moved  Into  the  bouse  which  he  had  buUt 
Is  no  evidence  of  force  such  as  is  contem- 
plated by  the  statute.  Nor  do  we  think 
there  was  any  evidence  authorizing  a  finding 
that  the  defendant  had  forcibly  detained  the 
premises  In  dispute. 

After  the  defendant  had  moved  Into  the 
house,  one  of  the  plaintiffs  went  to  him  and 
told  him  to  move  Off,  and  he  refused  to  do 
so,  "but  told  him  that  before  they  got  rid 
of  him  they  would  have  a  happy  time  of  if 
He  made  no  display  of  force,  offered  no  vio- 
lence, and  made  no  other  threat  It  is 
claimed  that  this  was  such  a  show  of  force, 
such  an  Indication  that  the  defendant  would 
use  force,  If  necessary,  to  maintain  his  pos- 
session, as  to  bring  the  case  within  the  rule 
laid  down  In  Llssner  v.  State,  supra;  but 
we  do  not  agree  with  this  conclusion.  The 
defendant's  language  may  have  been  a  m^re 
Idle  threat  He  may  simply  have  meant  that 
he  Intended  to  resist  the  plaintiffs  with  legal 
proceedings,  which  he  had  a  right  to  do.  At 
any  rate,  there  was  absolutely  no  manifesta- 
tion of  any  force.  The  proceeding  is  not 
Intended  to  try  title  to  land,  nor  to  take  the 
place  of  an  action  of  ejectment,  nor  to  settle 
disputed  land  lines. 

[2]  There  being  no  evidence  of  either  for- 
cible entry  or  of  forcible  detainer,  the  trial 
judge  should  have  granted  the  certiorari. 

Judgment  reversed. 


(10  Ga.  App.  742) 

SIM&-MCEENZIE  GRAIN  GO.  T.  G.  B.  PAT- 
TERSON &  CO.    (No.  3,820.) 

(Court  of  Appeals  of  Gteoxtgla.    March  6^ 

1912.) 

(8yttalu9  hy  the  Court,) 

Sales  (H  833, 339*)— Default  of  Pubchaser 
—Right  or  Resale— Notice  to  Pubchaser. 
Where  a  purchaser  fails  to  talce  and  pay 
for  goods  sold,  and  the  measure  of  the  seller's 
damages  is  the  difference  between  the  contract 
price  and  the  marlcet  price  at  the  time  and 
place  of  delivery,  before  the  seller  can  con- 
clude the  purchaser  upon  the  question  of  dam- 
ages by  a  resale  of  the  rejected  goods.  It  Is  es- 
sential that  he  should  notify  the  purchaser  of 
his  Intention  to  resell*  A  petition  for  damages, 
brought  by  a  seller  of  goods  against  a  purchas- 
er who  refused  to  take  and  pay  for  the  goods. 
Is  subject  to  demurrer  when  it  neither  alleges 
the  market  value  of  the  goods  at  the  time  and 
place  of  delivery  nor  that  after  notice  to  the 
purchaser  the  goods  were  resold  b^r  the  seller 
and  a  price  less  than  the  agreed  price  realised 
at  the  resale. 

[Ed.  Note.— For  other  cases,  see  Sales,  (3enL 
Dig.  §1  919,  926;   Dec  Dig.  H  333,  339.*] 

Error  from  Qity  Court  of  Atlanta;  EL  M. 
Reld,  Judge. 

Action  by  G.  B.  Patterson  &  0>.  against 
the  Shns-McKensle  Grain  Company.    Judg- 
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ment  for  plaintiffs,  and  defendant  brings  er- 
'tor.    Reversed. 

Walter  A.  Sims,  for  plaintiff  in  error.  R. 
H.  Jones  and  Alfred  C.  Broom,  for  defend- 
ants in  error. 

POTTLE,  J.  The  allegations  of  the  plain- 
tiff's petition,  so  far  as  are  neoessary  to 
an  understanding  of  the  opinion  about  to 
be  rendered,  are  as  follows:  Damages  are 
allied  in  the  sum  of  $272  for  the  breach  of 
a  written  contract,  under  the  terms  of  which 
the  plaintiff  sold  to  the  defendant  five  cars 
of  oats  to  contain  5,000  bushels,  which  were 
to  be  shipped  in  February,  buyer's  option, 
and  for  which  the  defendant  was  to  pay  58 
cents  per  bushel,  "f.  o.  b.  Atlanta."  The 
oats  not  haying  been  ordered  out,  the  peti- 
tioner alleges  their  shipment  in  four  cars, 
each  containing  1,250  bushels,  on  February 
28th.  The  petition  further  alleges  that  upon 
the  arrival  of  the  oats  in  Atlanta  the  de- 
fendant accepted  one  car  and  rejected  the 
others;  that  after  tender  and  refusal  to 
accept,  and  further  refusal  to  pay  for  the 
oats  as  contracted  for,  the  plaintiff  availed 
itself  of  the  right  to  resell  the  oats,  and  on 
the  25th  of  March,  through  its  broker,  did 
sell  the  oats  under  the  highest  offer  of  52 
cents  per  bushel.  The  following  damages 
were  alleged  as  arising  out  of  and  incident 
to  the  aforesaid  breach  of  the  contract: 
Difference  between  contract  price  and  resale 
price,  $225;  demurrage,  $38;  brokerage  on 
reselling,  $0. 

The  defendant  demurred  to  the  petition  up- 
on the  following  grounds:  (1)  Because  it  set 
forth  no  cause  of  action ;  (2)  because  under  the 
contract  the  oats  were  to  be  shipped  in  five 
cars  of  1,000  bushels .  each,  and  it  appeared 
from  the  petition  that  they  were  shipped  in 
four  cars  of  1,250  bushels  each ;  (3)  because 
the  petition  failed  to  allege  what  was  the 
difference  between  the  contract  price  and 
the  market  price  of  the  oats  at  the  time 
and  place  of  delivery;  (4)  because  the  peti- 
tion failed  to  allege  that  the  defendant  was 
notified  of  the  plaintifiTs  intention  to  resell 
the  oats,  and  of  the  time  and  place  of  the 
resale;  (5)  because  it  appeared  from  the 
petition  that  the  resale  of  the  oats  was  un- 
reasonably delayed;  (6)  the  item  of  $38,  de- 
murrage, should  be  stricken;  (7)  the  items 
for  brokerage  and  resale  should  be  strick- 
en. The  demurrer  was  overruled,  and  the 
defendants  excepted. 

"If  a  purchaser  refuses  to  take  and  pay 
for  goods  bought,  the  seller  may  retain  them 
and  recover  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time 
and  place  for  delivery;  or  he  may  sell  the 
property,  acting  for  this  purpose  as  agent 
for  the  vendee,  and  recover  the  difference 


between  the  contract  price  and  the  price  on 
resale ;  or  he  may  store  or  retain  the  prop- 
erty for  the  vendee  and  sue  him  for  the  en- 
tire price."  avil  Code  1910,  %  4131.  In  the 
present  case  the  seller  elected  to  resell  the 
property.  The  theory  of  the  petition  is  that 
the  defendant  is  bound  for  the  difference  be- 
tween the  contract  price  and  the  price  real- 
ized at  the  resale,  without  reference  to 
whether  the  latter  price  represents  the  mar- 
ket value  of  the  oats  or  not  There  are  no 
allegations  in  the  petition  that  the  defend- 
ant was  notified  of  the  plaintiffs  intention 
to  resell.  Before  the  plaintiff  could  avail 
itself  of  the  special  statutory  right  to  re- 
sell the  property  and  conclude  the  defend- 
ant on  the  question  of  damages  by  the  price 
realized  at  the  resale,  it  was  absolutely  nec- 
essary that  notice  should  be  given,  though 
it  was  not  essential  that  the  notice  embrace 
information  as  to  time  and  place  of  the  sale. 
Green  v.  Ansley,  92  Ga.  647,  19  S.  E.  53,  44 
Am.  St  Rep.  110;  Mendel  v.  Miller,  126 
Ga.  834,  56  S.  E.  88,  7  L.  R.  A.  (N.  S.)  1184. 

The  decision  in  Davis  Sulphur  Ore  Go.  v. 
Atlanta  Guano  Co.,  109  Ga.  607,  34  S.  B. 
1011,  does  not  rule  to  the  contrary.  The 
headnote  in  that  case  is  somewhat  mislead- 
ing, but  the  opinion  is  very  clear  in  laying 
dovm  the  rule  above  announced.  Indeed,  it 
appeared  in  that  case  that  the  goods  were 
never  tendered,  no  demand  for  payment  was 
ever  made,  and  the  goods  were  resold  before 
the  time  for  payment  or  that  for  delivery  had 
arrived.  Where  the  seller  falls  to  give  no- 
tice, he  can  still  hold  the  purchaser  liable 
for  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  and  place 
of  delivery,  without  reference  to  what  dis- 
I>osition  is  made  of  the  rejected  goods.  In 
the  present  petition  there  is  no  allegation 
in  reference  to  the  market  price  of  the  goods 
sold  at  the  time  and  place  of  delivery.  In 
the  absence  of  a  notice  of  intention  to  resell 
the  goods  as  agent  of  the  purchaser,  the  pur- 
chaser was  not  bound  by  the  price  realized 
at  the  time  of  the  resale. 

It  cannot  be  said  as  a  matter  of  law  in  the 
present  case  that  the  seller  delayed  unrea- 
sonably in  making  a  resale  of  the  goods. 
The  contract  was  for  five  cars  of  1,000 
bushels  each.  It  was  a  substantial  compli- 
ance therewith  to  ship  the  oats  in  four  cars 
of  1,250  bushels  each.  The  defendants  were 
not  chargeable  with  demurrage,  nor  with 
brokerage  charges  resulting  from  a  resale 
of  the  oats.  There  being  no  allegation  as  to 
what  was  the  market  value  of  the  oats  at 
the  time  and  place  of  delivery,  and  no  aver- 
ment that  notice  had  been  given  the  purchas- 
er, as  Civil  Code  1910,  f  4131,  requires,  the 
petition  was  subject  to  the  demurrer  filed 
thereto,  and  should  have  been  dismissed. 

Judgment  reversed. 
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HODNBTT  T.  MANN.     (No.  8,726.) 
(Oonrt  of  Appeals  of  Qeorgia.    March  6, 1012.) 

(ByllahuB  by  the  Court,) 

1.  Vendor  and  Purchaseb  (%  3*)— Con- 
8tbtjcti0n  ol-  contb act— lease  with  op- 
TION. 

Where  an  owner  of  hind  contracts  with 
another  to  sell  the  land  at  a  stipulated  price, 
to  be  divided  into  installments  becoming  due 
at  specified  times,  and  further  stipulates  that, 
in  the  event  the  instaUments  are  not  paid  when 
they  mature,  the  owner  shall  be  paid  a  specified 
sum,  as  rental  for  the  land,  the  legal  effect 
of  the  contract  is  to  create  the  relation  of  land- 
lord and  tenant  between  the  parties,  with  an 
option  to  the  tenant  to  purchase  the  land  upon 
the  terms  and  conditions  set  forth  in  the  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  %  8;   Dec.  Dig.  i  3.*] 

2.  Landlord  and  Tenant  (f  245*)— Rent- 
Lien. 

Where,  after  the  execution  of  such  a  con- 
tract and  before  the  first  installment  of  the 
purchase  price  becomes  due,  the  parties  mu- 
tually agree  upon  a  rescission  of  so  much  of 
the  contract  as  relates  to  a  purchase  of  the 
land,  the  owner  has  a  lien  upon  the  crops 
grown  upon  the  premises  described  in  the  con- 
tract, both  for  rent  and  for  supplies  furnished 
by  him  which  were  necessary  to  make  the  crop. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant  Gent  Dig.  ff  988-990;  Dec  Dig. 
f  246.*] 

Error  from  Superior  Court,  Coweta  Coun- 
ty;  R.  W.  Frleman,  Judge. 

Money  rule  between  G.  P.  Hoduett  and  L. 
B.  Mann.  From  the  judgment,  Hodnett 
brings  error.    Afl^rmed. 

T.  F.  Rawhs,  for  plaintifl  in  error.  W.  L. 
Stalllngs,  for  defendant  in  error. 

POTTLE,  J.  This  was  a  money  rule.  The 
contest  was  between  the  holder  of  a  common- 
law  fi.  fa.  issued  in  1909  and  the  holder  of 
a  distress  warrant  sued  out  in  1910  and 
claiming  rent  for  that  year.  The  judge 
awarded  the  fund  to  the  holder  of  the  dis- 
tress warrant,  and  the  judgment  creditor  ex- 
cepts. 

The  facts  were  these:  In  January,  1910, 
Mann  entered  into  a  written  contract  with 
Georgia  Peeples  and  Walt  Peeples,  under 
the  terms  of  which  he  agreed  to  sell  to  the 
other  parties  a  described  tract  of  land  for 
$800,  to  be  paid  in  installments.  The  first 
installment  was  to  fall  due  October  15,  1910, 
and  the  last  installment  October  15,  1913. 
The  contract  further  provided:  *'And  it  is 
further  agreed  that,  in  the  case  the  said 
Georgia  and  Walt  Peeples  fail  to  pay  one  or 
either  of  those  notes  as  they  come  due,  we 
agree  to  pay  1,500  pounds  of  middling  lint 
cotton  rent  for  that  year,  for  the  use  of  said 
farm.  And  upon  payment  of  all  of  the  above 
notes  L.  B.  Mann  agrees  to  make  or  cause 
to  be  made  a  good  and  sufl^dent  title  to  said 
land."  The  contract  was  signed  by  all  three 
of  the  parties.    During  the  year  1910  Mann 


advanced  to  the  two  Peeples  mon^  and  sup- 
plies necessary  to  make  a  crop.  Early  in  the 
fall  of  1910,  and  some  time  before  October 
15th,  the  parties  to  this  contract  agreed  on 
a  rescission  of  so  much  of  it  as  related  to  the 
agreement  to  purchase  the  land,  leaving  the 
contract  standing  as  one  of  rental  only. 
Mann  received  1,600  pounds  of  lint  cotton 
which  was  grown  on  the  premises  in  ques- 
tion, and,  after  paying  for  supplies  which 
he  had  advanced  to  the  persons  who  made 
the  crop,  he  credited  880  pounds  of  cotton 
on  the  rent  The  conunon-law  fi.  fa.  was 
levied  on  the  remainder  of  the  crop,  and 
Mann  claims  the  proceeds  arising  from  the 
sale  under  his  distress  warrant  which  he 
duly  foreclosed  and  placed  in  a  constable's 
hands. 

[1]  In  Perry  ▼•  Paschal,  103  Ga.  134,  29  S. 
B.  703,  Perry  delivered  to  Sims  a  paper  of 
which  the  following  is  a  copy:  *<This  is  to 
certify  that  I  have  this  day  bargained  to 
Jim  Sims  60  acres  of  land,  off  of  the  south- 
east corner  of  lot  No.  20  in  the  Fourth  dis- 
trict pf  Terrell  county,  Ga.;  the  road  run- 
ning from  the  Hayes  place  to  Dorse  Henry's 
being  the  line.  I  agree  to  make  him  a  good 
title  on  his  paying  me  $500.  I  agree  to  run 
said  amount  thrfee  years,  provided  he  pays 
the  rent  promptly.**  In  construing  this  pa- 
per the  Supreme  Court  said:  **Whlle  the 
paper  evidencing  the  contract  in  the  case 
under  consideration  is  informal,  it  might  be 
treated  as  a  lease  of  the  premises  for  three 
years,  with  the  privilege  to  the  lessee  to 
buy  at  any  time  for  the  amount  stated  in  the 
contract**  Following  the  principle  of  this 
decision,  the  contract  involved  in  the  pres- 
ent case  was  one  of  rental,  with  Mann  as 
the  landlord  and  the  other  persons  as  ten- 
ants, with  an  option  to  the  tenants  to  pur- 
chase the  land  upon  the  terms  and  conditions 
stated  in  the  writing. 

The  contention  of  counsel  for  the  plaintiff 
in  error  is  that  Mann  had  no  right  to  claim 
rent  under  the  contract  until  October  15, 
1910,  or  at  least  until  that  portion  of  the 
contract  relating  to  the  purchase  of  the  prop- 
erty had  been  rescinded.  This  contention 
is  sound.  Oxford  v.  Ford,  67  Ga.  302.  In 
that  case  it  was  held  that  the  landlord  had 
no  right  to  distrain  for  rent  before  the  date 
on  which  the  first  installment  on  the  agreed 
purchase  price  was  due,  or  at  least  before 
the  date  upon  which  the  purchaser  had 
agreed  to  a  rescission  of  that  part  of  the  con- 
tract It  is  argued,  upon  the  principle  of 
this  decision,  that  Mann  was  simply  an  or- 
dinary creditor  as  to  the  money  and  sup- 
plies which  he  had  advanced,  and,  being  such, 
he  had  no  right  to  apply  any  portion  of  the 
cotton  to  this  unsecured  debt,  so  as  to  de- 
feat the  holder  of  the  common-law  fi.  fa. 
Where  a  creditor  holds  both  a  secured 
and  an  unsecured  daim,  he  cannot  appro- 


•For  other  oases  mo  mioo  topic  and  •octloa  NUMBER  in  Doo.  Dig.  ft  Am.  Dig.  Koy  No.  Bertoo  ft  Rop'r  indexet 


<Ul) 


ROGEBB  y.  DURRENOX 


1083 


priate  the  payment  first  to  bis  unsecured 
^laim,  over  tbe  objection  of  another  creditor 
holding  a  lien  upon  the  property  or  the  fund 
from  which  the  payment  is  made.  Such  an 
appropriatioa  by  the  creditor  would  in  eq- 
uity amount  to  a  payment  or  extinguishment 
pro  tanto  of  his  lien.  Cofer  y.  Benson,  02 
Ga.  7d3,  19  S.  E.  56;  Stubbs  v.  Waddell,  4 
Ga.  App.  264,  61  S.  B.  145. 

[2]  Btit  we  do  not  think  this  principle  has 
any  application  to  the  present  case.  The 
contract  between  the  owner  of  the  land  and 
the  persons  who  made  the  crop  was  prima- 
rily a  contract  of  rent  with  an  option  to  buy. 
The  relation  of  landlord  and  tenant  existed 
between  the  persons,  subject  to  be  terminat- 
ed by  the  exercise  of  the  option  to  buy  the 
land  and  the  payment  of  the. first  install- 
ment due  on  the  purchase  price.  So  much 
of  the  contract  as  related  to  the  purchase  of 
the  land  haying  been  rescinded  by  mutual 
agreement,  the  relation  of  landlord  and  ten- 
ant never  became  terminated,  and  the  land- 
lord was  entitled  to  his  lien  both  for  supplies 
and  for  rent  His  claim  for  both  being  su- 
perior to  the  daim  of  the  holder  of  the  com- 
mon-law fl.  fa.,  he  had  a  right  as  against 
the  holder  of  that  fi.  fa.  to  appropriate  the 
ootton  which  had  been  deliyered  to  him,  first, 
In  satisfaction  of  the  lien  for  supplies  and 
adyances,  and  to  credit  the  remainder  on  the 
<daim  for  rent.  His  claim  for  the  balance  of 
the  rent  being  superior  to  that  of  the  holder 
of  the  conm:ion-law  fi.  fa.,  the  Judge  did  not 
err  in  awarding  the  fund  to  the  holder  of 
the  distress  warrant 

Judgment  afQrmed. 


CIO  Oa.  App.  879) 

GROOVER  V.  TATTNALL  SUPPLY  CO. 

(No.  3,745.) 

(Court  of  Appeals  of  Georgia.     March  6, 

1912.) 

(SyllahUM  dy  the  Oawrt.) 

PiAADiNO    (f   248*) —Amendment— <:;hanos 

OF  Gaubi;  or  Action. 

An  action  upon  a  contract  for  the  price 
of  goods  sold  and  delivered  cannot  by  amend- 
ment be  conyerted  into  a  suit  for  money  had 
and  receiyed  to  the  plaintiffs  use. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  if  68&-709;  Dec.  Dig.  f  248.*] 

Error  from  City  Court  of  Reidsville;  B. 
C.  Collins,  Judge. 

Action  by  the  Tattnall  Supply  Company 
against- J.  C.  Groover.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reyersed. 

Way  &  Burkhalter,  for  plaintiff  in  error. 
H.  C.  Beasley,  for  defendant  In  error. 

POTTLE,  J.  Suit  was  brought  upon  an 
account  for  goods  sold  and  delivered.  Over 
objection  of  the  defendant,  the  plaintiff  was 
allowed  to  amend  the  petition  by  alleging  in 
substance  that  the  goods  described  in  the 


bill  of  particulars  were  sent  to  the  defend- 
ant to  be  sold  for  the  account  of  the  plain- 
tiff, and  that  the  defendant  had  sold  the 
goods  and  collected  the  money,  and  had  fail- 
ed and  refused  to  pay  over  the  same  to  the 
plaintiff.  The  objection  to  this  amendment 
was  that  it  set  forth  a  new  and  distinct 
cause  of  action.  We  think  that  the  objec- 
tion was  well  taken,  and  that  the  amend- 
ment should  not  have  been  allowed.  The 
original  petition  was  framed  upon  the  theory 
that  the  defendant  had  bought  the  goods 
from  the  plaintiff  for  his  own  use,  and  had 
failed  and  refused  to  pay  for  the  goods.  The 
relation  thus  created  was  that  of  debtor  and 
creditor,  or  purchaser  and  seller.  The 
amendment  conyerted  the  action  into  one 
for  money  liad  and  received.  It  sought  to 
create  the  relation  of  principal  and  agent, 
and  to  count  upon  a  breach  of  contract  by 
the  defendant,  under  the  terms  of  which  he 
was  to  sell  the  goods  for  the  plaintiff  and  to 
account  to  the  plaintiff  for  the  proceeds 
thereof.  In  other  words,  the  goods  were 
shipped  to  the  defendant  on  consignment 
to  be  resold  for  the  plaintiff.  The  defend- 
ant was  to 'act  as  agent  for  the  plaintiff, 
and  to  sell  the  goods,  collect  the  money,  and 
pay  over  the  proceeds.  The  issues  were  en- 
tirely different  from  those  arising  upon  the 
petition  as  originally  framed,  and  the  cause 
of  action  was  completely  changed  by  the 
amendment.    Chapman  y.  Americus  Oil  Co., 

117  Ga.  881,  45  S.  E.  268;  Lamar  y.  Lamar, 

118  Ga.  850,  45  S.  E.  071. 

The  amendment  having  been  erroneously 
allowed,  the  case  was  tried  upon  the  wrong 
theory,  and  eyerything  that  took  place  after 
this  erroneous  ruling  was  nugatory. 

Judgment  reversed. 

(10  Oa.  App.  657) 
ROGERS  y.  DURRENCE.     (No.  3,69a) 
(Court  of  Appeals  of  Georgia.    March  6, 1912.) 

(8yUahu9  hy  ^^  Court.) 

Pbincipal  and  Agent  (§  136*)— Rights  and 
Liabilities  as  to  Thibd  Pabtucs— Rbcov- 
BBT  OF  Monet  Paid  to  Agent. 

In  a  suit  against  an  agent  to  recoyer 
money  yoluntarily  paid  to  him  by  mistake  in 
fact,  the  controlling  question  in  determining 
his  indiyidnal  liability  to  repay  the  money  is 
whether  he  still  has  the  money  In  his  posses- 
sion at  the  time  of  the  suit,  or  whether  he 
had,  before  the  suit  was  brought  and  before 
he  had  any  notice  of  the  mistake,  paid  oyer  to 
his  principal  the  money  which  ne  had  re- 
ceived by  mistake.  If  he  still  has  the  money  in 
his  possession  at  the  time  of  the  suit,  or 
had  it  in  his  possession  when  he  received  no- 
tice of  the  mistake,  be  would  be  personally  re- 
sponsible, although  payment  to  his  principal 
may  have  been  subsequently  made  by  him. 
In  the  present  case  this  controlling  question 
was  issuable  under  the  evidence,'  and  the  di- 
rection of  a  verdict  for  the  plaintiff  was  er- 
roneous. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  §f  476-491;  Dec  Dig.  § 
136.*] 
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fiirror  trom  City  Gonrt  of  Statesboro;  H. 
B.  Strange^  Judge. 

Action  by  R«  Lb  Dorrence  against  S.  A.. 
Rogers.  Judgment  for  plaintiff^  and  defend- 
ant brings  error.    Reversed. 

Homer  (X  Parker,  for  plaintiff  In  error. 
Remer  Proctor  and  Johnston  &  Cone,  for  de- 
fendant in  error. 

HIIiL,  G.  J.  R.  L.  Durrence  brought  suit 
against  S.  ▲.  Rogers,  alleging  that  the  de- 
fendant was  indebted  to  him  on  an  account 
in  the  sum  of  $250,  with  interest  at  the  rate 
of  7  per  cent  from  February  6,  1911.  At  the 
conclusion  of  the  evidence  the  trial  Judge 
directed  a  verdict  for  the  plaintiff  for  the 
full  amount,  and  the  defendant  assigns  er- 
ror. 

The  facts  in  the  case,  substantially  stated, 
are  as  follows:  The  defendant  in  the  court 
below,  S.  A.  Rogers,  was  a  contractor,  and 
had  agreed  to  build  a  house  for  Dr.  J.  T. 
JfElogers  for  $1,000.  Dr.  Rogers  made  lur- 
rangements  with  the  Statesboro  Building  & 
Loan  Association  to  borrow  $1,000  on  the 
property,  and  Instructed  the  plaintiff,  R.  L. 
Durrence,  who  was  secretary  and  treasurer 
of  the  building  and  loan  association,  to  pay 
this  money  over  to  S.  A.  Rogers  for  the  pur- 
pose of  being  used  in  the  construction  of  the 
house.  This  was  early  in  the  year  1910. 
As  the  money  was  needed  S.  A.  Rogers  was  to 
call  on  Durrence,  secretary  and  treasurer  of 
the  loan  company,  from  time  to  time  and  get 
from  him  checks  drawn  on  this  fund  to  be  used 
for  the  principal.  Dr.  Rogers.  These  checks 
were  all  m^de  payable  to  S.  A.  Rogers,  and 
in  the  comer  of  each  check  there  was  this 
memorandum  for  identification:  **For  J.  T. 
Rogers."  While  the  house  was  being  erect- 
ed. Dr.  Rogers  asked  S.  A.  Rogers  to  let  him 
have  $250  of  the  money  borrowed  from  the 
association  on  this  account,  promising  at  the 
time  to  replace  it.  In  pursuance  of  this  re- 
quest S.  A.  Rogers  gave  Dr.  Rogers  $250  of 
the  money.  The  evidence  does  not  clearly 
show  what  Dr.  Rogers  meant  when  he  said 
he  would  replace  the  money — ^whether  he 
would  return  it  to  S.  A.  Rogers,  or  to  the 
bank,  subject  to  the  check  of  1^.  A.  Rogers. 
After  the  completion  of  the  house  Durrence 
discovered  that  he  had  overpaid  S.  A.  Rog- 
ers to  the  extent  of  $250,  the  amount  for 
which  he  sues.  He  claims  that  he  made  this 
overpayment  through  a  mistake,  and  that 
after  he  discovered  the  mistake  he  called 
upon  the  defendant  to  reimburse  him  this 
amount,  as  he  had  settled  with  the  loan  com- 
pany for  his  mistake,  and  that  he  was  en- 
titled to  recover  this  amount  as  an  individ- 
ual from  the  defendant  The  defendant  ad- 
mitted that  he  had  received  on  account  of 
the  loan  made  by  the  loan  company  $250  In 
•zcess  of  the  amount  which  had  been  bor- 
xowecl  from  the  company  by  Dr.  Rogers,  but 
claims  that  before  he  discovered  the  mis- 


take, and  before  any  demand  had  been  made 
on  him  for  this  excess,  he  had  disbursed  all 
the  money  received  by  him  for  the  benefit 
and  at  the  direction  of  his  principal,  and 
that  he  had  none  of  the  funds  remaining  in 
his  hands;  that  in  making  the  disburse- 
ments he  was  acting  simply  as  the  agent  of 
Dr.  Rogers,  and,  having  paid  over  to  him  or 
used  for  his  benefit  all  the  money,  including 
this  excess,  he  was  not  individually  liable 
for  the  same. 

The  evidence  Is  not  clear  as  to  whether 
the  defendant  as  the  agent  of  Dr.  Rogers  had 
in  fact  paid  the  money  over  to  his  principal, 
or  had  used  it  for  the  benefit  of  his  prin- 
cipal, before  the  mistake  was  discovered  and 
his  attention  called  to  the  fact  There  are 
some  circumstances  from  which  the  Jury 
might  have  inferred  that  the  defendant 
knew  that  he  had  been  paid  the  $250  in  ex- 
cess of  the  amount  borrowed  by  Dr.  Rogers 
from  the  loan  company,  before  he  paid  the 
amount  to  his  principal  or  used  it  for  his 
benefit  ClvU  Ck)de  1910,  |  8608,  provides  as 
follows:  "If  money  be  paid  to  an  agoat  by 
mistake,  and  he  in  good  faith  pays  it  over 
to  his  principal,  he  shall  not  thereafter  be 
personally  liable  therefor.  In  all  other  cases 
he  is  liable  for  its  repayment  If  money  be 
paid  by  an  agent  by  mistake,  he  may  recover 
it  back  in  his  own  name.*'  In  the  case  of 
Law  V.  Nunn,  3  Ga.  90,-  it  is  held:  "In  ac- 
tions against  agents,  for  money  voluntarily 
paid  by  mistake  in  fact,  the  true  distinction 
is:  Where  the  agent  has  paid  the  money  over 
to  his  principal  in  good  faith,  he  is  not  per- 
sonally  liable;  but  whoi  he  has  not  paid 
the  money  over,  or  before  such  payment  he 
has  notice  of  the  mistake,  and  is  required 
not  to  pay  it,  then  he  Is  personally  respon- 
sible, although  payment  to  his  principal  may 
have  been  made.** 

The  overpayment  made  by  mistake  to  the 
defendant  is  not  disputed.  The  fact  that  the 
money  was  paid  to  him  to  be  used  for  the 
benefit  of  his  principal.  Dr.  Rogers,  In  the 
construction  of  the  house,  is  not  in  disputa 
While  the  defendant  testified  positively  that 
he  had  paid  the  money  over  to  his  principal, 
or  used  it  for  the  benefit  of  his  principal,  in 
good  faith,  before  he  had  notice  of  the  mis- 
take, there  are  circumstances  which  are  ap- 
parently in  confilct  with  his  testimony  on 
this  point;  and  under  the  Code  section,  cit- 
ed supra,  and  the  decision  in  the  case  of 
Law  V.  Nunn,  supra,  the  individual  liability 
of  the  defendant  as  the  agent  of  Dr.  Rogers 
to  refund  the  $250  paid  to  him  by  mtetake 
by  the  plaintiff  depends  upon  whether,  as 
agent,  he  paid  the  money  over  to  his  princi- 
pal, or  used  it  for  his  benefit,  before  he  knew 
of  the  mistake.  We  think  this  question  was 
clearly  issuable,  and  should  have  been  sub- 
mitted to  the  jury,  and  for  that  reason  the 
trial  judge  erred  in  directing  a  verdict  for 
the  plaintiff. 

Judgment  reversed* 
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FULLEB  T.  CLABK.     (No,  8J79.) 

(Court  of  Appeals  of  Georgia.     March  6, 

1912.) 

(SyHaJmM  hv  the  Ctfurt.) 

Appeal  and  Bbbob  (f  1094*)— Review— R«- 

TusAi.  or  Gebtiorabi. 

No  error  of  law  was  committed,  and,  the 
eyidence  being  sufficient  to  support  the  verdict 
rendered  by  tne  jury  in  the  justice's  court,  this 
court  has  neither  the  power  nor  the  inclina- 
tion to  interfere  with  the  judgment  of  the 
judge  of  the  superior  court  refusing  to  sustain 
the  certiorari. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  f  1094.'^] 

Error  from  Superior  Court,  €k)rdon  Coun- 
ty; A.  W.  Flte,  Judge. 

Action  between  B.  F.  Fuller  and  P.  Q. 
Clark.  From  the  judgment  before  a  justice, 
Fuller  applied  for  certiorari.  From  an  or- 
der refusing  the  same,  he  brings  error.  Af- 
firmed* 

Geo.  A.  Coffee,  for  plaintiff  in  error.  F.  A. 
Cantrell,  for  defendant  in  error. 

PGTTLEy  J.    Judgment  affirmed. 


(10  Ga.  App.  741) 
DORNBLATT  ▼.  CARLTON.     (No.  3,817.) 

(Court  of  Appeals  of  Georgia.     March  6, 

1912.) 

(SyUahua  by  the  Court.) 
Davaqss   (S  123*)— Measttbx  — Bbkaoh  or 

CONTBAOT. 

Where  one  contracts  with  the  owner  of  a 
house  to  install  therein  a  heating  plant  of  a 
certein  character  and  quality,  and  the  plant 
actually  installed  is  inferior  to  that  contracted 
for,  the  measure  of  the  owner's  damage  is  the 
sum  required  to  make  the  plant  conform  to 
the  specifications  fixed  by  the  contract.  This 
rule  is  not  in  a  particular  case  varied  by  rea- 
son of  the  fact  that  the  contractor  offers  to 
make  the  necessary  changes  for  a  specified 
sum  and  to  give  bond  for  the  faithful  perform- 
ance of  the  work. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  S{  320-325;    Dec.  Dig.  {  123.*] 

Error  from  City  Court  of  Athens;  H.  S. 
West,  Judge. 

Action  by  W.  A.  Carlton  against  Julius 
Domblatt  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

B.  E.  Fortson  and  Jno.  J.  Strickland,  for 
plaintiff  in  error.  Cobb  &  Erwin,  for  defend- 
ant in  error. 

POTTLE,  J.  Carlton  employed.  Domblatt 
to  install  a  hot  water  plant  In  hto  dwelling, 
and  paid  him  the  full  amount  of  the  pur- 
chase price,  upon  Domblatt's  assurance  that 
the  work  would  prove  sattsfactory,  and  that, 
if  it  did  not,  he  would  make  it  so.  The  work 
not  proTing  satisfactory,  (Tarlton  had  it  oyer* 
hauled  at  an  alleged  expense  of  1687.67,  for 
which  he  sued  Domblatt  The  jury  found 
fbr  Carlton  $604.87  principal,  and  Domblatt's 


motion  for  a  new  trial  was  overruled.  The 
only  defense  insisted  upon  here  is  that,'  in- 
aamuch  as  I>omblatt  offered  to  make  the  nec- 
essary changes  for  $175  and  to  give  bond 
for  the  satisfactory  performance  of  the  work, 
this  sum  fixed  tlie  measure  of  the  plaintiff's 
damage. 

We  cannot  assent  to  this  view.  The  ques- 
tions for  the  jury  were:  Was  Carlton  dam- 
aged? And,  if  so,  how  much?  The  defend- 
ant's estimate  of  the  »um  necessary  to  bring 
about  a  compliance  with  his  contract  was  not 
conclusive,  nor  did  his  offer  to  give  bond  to 
do  the  work  for  the  sum  so  fixed  by  him 
bind  the  plaintiff  to  intrust  the  repairs  to 
him.  Assuming,  as  the  jury  found,  that  it 
would  cost  slightly  more  than  $600,  the  plain- 
tiff was  not  bound  to  give  the  defendant  an 
opportunity  to  do  further  unsatisfactory 
work,  merely  because  he  off^ed  a  bond,  up- 
on which  the  plaintiff  might  sue  for  the  ul- 
timate damages  he  would  sustain.  The  jury 
found  that  the  defendant  had  failed  to  per- 
f  om[i  his  contract  The  plaintiff  had  a  right 
to  have  the  work  done  in  accordance  with 
this  contract,  and  charge  the  defendant  with 
what  the  repairs  were  reasonably  worth  in 
the  market  The  verdict  was  warranted  by 
the  evidence,  and  no  error  of  law  was  com- 
mitted. 

Judgment  affirmed. 


(10  Gft.  App.  760) 
PYLE  T.  BOOZE.    (No.  8,880.) 
(Court  of  Appeals  of  Georgia.    March  6, 1912.) 

(SuUahue  by  the  Court.) 
Principal  and  Agent  (If  136,  193*)— Pub- 

CHA8S  FROM  AGENT— BB£ACH  OF  WaBBANTT 

— Dibectino  Verdict. 

One  who  bays  personalty  from  an  agent 
of  the  owner,  with  knowledge  of  the  agency* 
cannot,  upon  failure  of  the  owner's  title,  main- 
tain against  the  agent  an  action  for  damages 
for  breach  of  warranty.  Where,  in  the  trial 
of  snch  a  case,  the  evidence  is  in  conflict  as  to 
the  purchaser's  knowledge  of  the  ownership  and 
agency,  it  is  error  to  direct  a  verdict  in  his 
favor. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  ff  476-491,  721:^ ;  Dec. 
Dig.  If  136.  193.*] 

Error  from  City  Court  of  Floyd  County; 
J.  H.  Reeoe,  Judge. 

Action  by  T.  H.  Booze  against  W.  L.  Pyle. 
Judgment  for  plaintiff,  and  defendant  b'rings 
error.    Reversed. 

M.  B.  Eubanks,  f6r  plaintiff  in^rror.  Dean 
&  Dean  and  J.  M.  Hunt,  for  defendant  in 
error. 

POTTLB,  J.  This  case  is  the  sequel  to 
that  of  Booze  t.  Neal,  6  Oa.  App.  279,  64  & 
E.  1104. 

After  the  affirmance  of  the  judgment  in  that 
case,  as  a  result  of  which  Booze  was  com- 
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pelled  to  pay  off  the  fl.  fa.,  he  sued  Pyle,  the 
seller,  for  breach  of  warranty,  and  the  trial 
judge  directed  a  yerdlet  in  the  plaintiffs  fa- 
vor. Pyle's  defense  was  that  he  sold  Booze 
the  cotton  as  agent  for  one  Payne,  who  was 
present  at  the  sale,  and  that  Booze  knew  the 
cotton  was  Payne's,  and  therefore  took  the 
chances,  so  far  as  he  (Pyle)  was  concerned, 
of  a  failure  of  Payne's  title. 

The  evidence  showed  that  in  1906  Payne 
was  a  tenant  on  a  farm  bought  from  Ooker 
by  Pyle,  who  gave  his  joint  note  with  Payne 
at  the  bank  in  order  to  raise  money  neces- 
sary to  make  the  crop.  In  the  fall  Payne 
had  five  bales  of  the  cotton  ginned  in  Pyle's 
name  and  delivered  to  Pyle  at  the  ware- 
house; the  receipts  being  issued  in  Pyle's 
name.  Pyle  went  with  the  receipts  to  the 
bank,  took  up  the  note  which  he  and  Payne 
had  given,  and  gave  his  individual  note  in 
renewal,  hypothecating  the  warehouse  re- 
ceipts as  collateral  security.  Subsequently 
Ooker  levied  a  distress  warrant  on  the  cot- 
ton. Pending  this  levy,  negotiations  were 
opened  for  the  purchase  by  Booze  from  Pyle 
of  a  lot  of  cotton.  Ooker,  having  been  sat- 
isfied, dismissed  his  levy,  and  Pyle  sold  to 
Booz  nine  bales  of  cotton,  including  the  five 
bales  delivered  to  him  by  Payne,  paid  the 
note  at  the  bank  with  a  portion  of  the  mon- 
ey, and  delivered  to  Booz  the  five  warehouse 
receipts.  Subsequently  Neal  levied  on  the 
five  bales  In  the  possession  of  Booz,  and, 
when  the  verdict  finding  the  property  sub- 
ject was  approved  by  this  court,  Booz  paid 
NeaFs  claim.  Booz  sued  Pyle  for  the  amount 
paid  by  him  on  the  Neal  fi.  fa.,  but  the  judge 
directed  a  verdict  for  the  amount  paid  Pyle 
for  the  cotton,  a  somewhat  smaller  sum  than 
that  paid  Neal.  Booz  testified  that  he  dealt 
with  Pyle  as  the  sole  owner  of  the  cotton, 
and  did  not  know  Payne  in  the  transaction 
at  all ;  that  Pyle  claimed  he  owned  it  all  the 
time;  and  that  after  Ooker 's  claim  for  rent 
was  settled  there  was,  so  far  as  Booz  knew, 
no  other  claim  against  the  cotton.  Pyle  and 
Payne  testified  that  the  cotton  was  Payne's ; 
and  the  point  in  the  case  is  whether  there 
was  any  evidence  from  which  the  jury  could 
find  that  Booz  knew  this  when  he  bought 
the  cotton. 

It  is  insisted  for  the  defendant  in  error 
that  Pyle,  having  taken  the  warehouse  re- 
ceipts in  his  name,  is  estopped  to  deny  his 
title.  If  he  sold  the  cotton  as  his  own,  he 
would,  of  course,  be  estopped,  not  so  much 
because  of  the  receipts,  but  upon  the  general 
principle  that  one  who  sells  property  to  an- 
other and  takes  the  other's  money  cannot 
be  heard,  as  against  the  purchaser,  to  deny 
nl8  title.  But  if  Pyle  sold  the  cotton  as 
agent  of  Payne,  and  Booz  knew  this,  the 
doctrine  of  estoppel  has  no  application.  We 
are  reluctant  to  disturb  the  verdict  directed, 
because  it  seems  to  be  a  manifestly  just  dis- 
position of  the  case;  but,  if  there  is  any  ev- 


idence to  support  a  differoit  result,  the  trlai 
judge  had  no  powe^  to  deny  the  d^endant  a 
jury  trial,  nor  have  we  authority  to  uphold 
him  In  so  doing.  While  in  the  trial  of  the 
claim  case  Pyle  swore  pointedly  that  the  cot- 
ton was  his  when  he  sold  it  to  Booz,  having 
been  delivered  to  him  by  Payne  in  settle- 
ment of  a  supply  bill,  in  the  present  trial 
both  he  and  Payne  testified  that  the  cotton 
waa  Payne's  and  that  Booz  knew  it.  We 
quote  from  Pyle's  testimony:  "I  had  not 
bought  that  cotton  from  Payne,  nor  never  Id 
my  life  told  anybody  I  bought  it  from  Mr. 
Payne;  only  stated  it  was  mine  by  rights  of 
mortgage,  and  nothing  else.  I  said  the  cot- 
ton was  mine  by  rights  imder  the  mortgage, 
and  nothing  else;  never  had  any  more  claim 
on  it.  ♦  ♦  ♦  I  did  seU  that  cotton  in  that 
transaction  for  Payne,  because  Payne  told 
me  to  do  so,  then  and  there,  and  Payne  was 
present  at  the  time.  Booz  knew  who  that 
cotton  belonged  to  at  that  time  just  as  well 
as  I  did,  because  he  would  not  buy  it  until 
the  levy  was  dismissed,  and  I  know  I  would 
not  have  gone  on  my  own  bond  for  the  cot- 
ton." Payne  swore:  "I  paid  the  interest  and 
put  the  cotton  in  there  in  Mr.  Pyle's  name, 
so  that  he  could  put  up  his  own  note  as  col- 
lateral security  to  extend  my  note  until  be 
got  ready  to  sc^l  the  cotton;  'did  not  sell  that 
cotton  to  him,  only  just  that  agreement  I 
turned  it  over  to  Pyle  to  sell  and  apply  to 
these  notes.  •  ♦  ♦  Booz  knew,  at  the 
time  he  bought  this  five  bales  of  cotton,  that 
it  was  my  cotton  he  waa  buying,  and  that  tbe 
proceeds  were  being  applied  to  my  debts. 
He  knew  it,  and  he  went  to  Ooker  to  find  out 
whether  Ooker  had  anything  else  against  the 
cotton  before  he  bought  It,  and  came  back 
and  said  that  Ck)ker  had  a  claim  for  rent  for 
the  year  before,  and  he  made  it  up  in  his  own 
mind  that  Ooker  could  not  collect  that,  and 
he  bought  It  anyhow."  He  further  testified: 
•*I  never  told  Booz  I  owned  it ;  but  he  knew 
It.  He  knew  it  was  my  cotton,  I  told  him 
so,  and  he  objected  to  buying  it,  because  it 
was  levied  on,  and  he  afterwards  went  and 
got  that  rent  affair  out  of  the  way." 

We  think  this  testimony  made  a  jury  ques- 
tion. If  Pyle  was  acting  as  Payne's  agent 
in  making  the  sale,  and  Booz  knew  it,  he 
cannot  look  to  the  agent  for  a  ^breach  of  the 
warranty  of  title.  There  is  nothing  in  the 
evidence  to  demand,  even  If  there  is  to  an- 
thorize,  a  finding  that  Pyle  knowingly  con- 
cealed from  Booz  the  existence  of  the  judg- 
ment in  favor  of  Neal  which  afterwards  sub- 
jected the  cotton,  although  such  concealment 
would  not  support  the  action  as  brought. 
There  is  nothing  in  the  point  that,  because 
Booz  sued  for  the  amount  paid  by  him  to 
Neal,  he  cannot  recover  Ills  true  measure  of 
damages,  to  wit,  the  sum  paid  Pyle  for  the 
cotton.  We  feel  constrained  to  send  the  case 
back  for  a  trial  before  a  jury. 
j     Judgment  reversed. 
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PAYNB  ▼.  ROME  COCA-COLA  BOTTLING 

CO.     (No.  3,888.) 

(Conrt  of  Appeals  of  Georgia.    March  6, 1912.) 

(Byttahut  ly  the  Court.) 

ExPLOBiYxa  (S  8*)— Explosion  of  Bottle— 
LiABiLiTT  07  Manufacturer. 

Where  an  action  is  brought  to  recover  dam- 
ages for  an  injury  caused  from  the  explosion  of 
a  bottle,  the  contents  of  which  were  manufactur- 
ed, bottled,  and  sold  by  the  defendant  as  a 
harmless  beverage,  an  inference  of  negligence 
on  the  part  of  the  manufacturer  arises,  when 
it  is  shown  that  all  the  persons  through  whose 
hands  the  bottle  had  passed  were  free  from 
fault,  and  that  the  condition  of  the  bottle  and 
its  contents  had  not  been  changed  since  it  left 
the  defendant's  possession. 

[Ed.  Note.—For  other  cases,  see  Explosives, 
Dec.  Dig.  I  a*] 

Error  from  City  Court  of  Floyd  County; 
John  H.  Reece,  Judge. 

Action  by  Sam  Payne,  by  next  friend, 
against  the  Rome  Coca-Oala  Bottling  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

J.  L.  Tlson,  W.  H.  Trawick,  and  Maddox 
&  Doyal,  for  plaintiff  in  error.  Lipscomb, 
Willlngham  &  Wright,  for  defendant  in  er- 
ror. 

POTTLE,  J.  A  bottle  of  Coca-Cola,  manu- 
factured and  sold  by  the  defendant  explod- 
ed, and  fragments  of  glass  flew  into  the 
plaintiflTs  eye  and  destroyed  the  sight  The 
plaintiff  alleges  that  the  water  in  the  bottle 
liad  been  charged  with  carbonic  acid  gas,  and 
that  the  explosion  was  due  to  the  fact  that 
the  bottle  was  too  highly  charged  with  the 
gas  by  the  defendant.  A  nonsuit  was  award- 
ed and  the  plaintiff  excepted. 

The  bottle  of  Coca-Cola  was  bought  by 
the  plaintiffs  brother  from  Cook,  a  retail 
vender,  who  bought  it  from  Bamett,  to  whom 
It  was  sold  by  the  defendant  There  was 
nothing  in  the  appearance  of  the  bottle  to 
differentiate  it  from  other  bottles  of  Coca- 
Cola  put  on  the  market  by  the  defendant 
Neither  the  plaintiff  nor  his  brother  did  any- 
thing to  cause  the  explosion,  nor  had  the 
bottle  or  its  contents  been  changed  in  any 
way  since  the  manufacturer  sold  it  to  Bar: 
nett  Coca-Cola,  such  as  was  contained  in 
the  bottle,  was  advertised  and  sold  by  the 
defendant  as  a  refreshing  and  harmless  bev- 
erage. A  small  cap,  fastened  tightly  down, 
covered  the  mouth  of  the  bottle.  There  was 
no  direct  evidence  in  reference  to  the  manner 
In  which  the  bottle  was  charged,  nor  as  to 
the  quantity  of  gas  used. 

If  the  plaintiff  can  recover  at  all,  he  can 
do  80  only  upon  an  application  of  the  maxim 
''res  ipsa  loquitur."  The  occurrence  was  un- 
usual. Bottles  filled  with  a  harmless  and 
refreshing  beverage  do  not  ordinarily  ex- 
plode.   When  they  do,  an  inference  of  negli- 


gence somewhere  and  in  somebody  may  arise. 
There  is  no  presumption  of  law,  but  merely 
an  inference  of  fact  Negligence  la  not  nec^ 
essarily  to  be  inferred  merely  from  the  act 
itself;  but  the  tribunal  designated  by  the  law 
to  decide  the  issues  of  fact  may  infer  negli- 
gence from  the  happening  of  an  event  so  un- 
usual. So  much  may  be  gathered  from  pre- 
vious decisions.  Chenall  v.  Palmer  Brick 
Co.,  117  6a.  106,  43  S.  E.  443;  McDonnell 
V.  Central  Railway  Co.,  118  Ga.  86,  91,  44  S. 
E.  840;  Palmer  Brick  Co.  v.  Chenall,  119  Ga. 
837,  47  S.  E  329;  Monahan  v.  National  Real- 
ty Co.,  4  Ga.  App.  680,  62  S.  E.  127;  Cochrell 
V.  Langley  Mfg.  Co.,  5  Ga.  App.  317,  63  S.  E. 
244;  Sinkovltz  v.  Peters  Land  Co.,  5  Ga.  App. 
788,  64  S.  E.  93;  Central  Railway  Co.  v.  But- 
ler, 8  Ga.  App.  243,  68  S.  E.  956.  In  the  Coch- 
rell Case,  supra,  the  Chief  Judge  called  atten- 
tion to  the  fact  that  the  doctrine  expressed 
in  the  maxim  "res  ipsa  loquitur**  was  the 
foundation  for  the  rule  stated  in  section  5157 
of  the  CivU  Code  of  1895  (CivU  Code  of  1910, 
S  5743),  which  is  merely  a  codification  of  pre- 
vious decisions  of  the  Supreme  Court 

But  it  is  said  that,  before  the  doctrine  can 
be  applied,  the  act  must  speak  not  only  of 
negligence,  but  of  negligence  on  the  part  of 
the  defendant  To  this,  of  course,  all  are 
agreed.  But  the  argument  of  the  able  and 
earnest  counsel  for  the  defendant  is  that  the 
principle  at  the  foundation  of  the  maxim 
cannot  be  applied  here,  because  the  bottle 
was  not  in  the  possession  or  control  of  the 
defendant  when  it  exploded;  that,  therefore, 
there  can  arise  no  inference  that  it  was  neg- 
ligent; and  that  If  negligence  is  to  be  infer- 
red, it  must  be  ascribed  to  the  vender,  from 
whom  the  plaintiflTs  brother  bought  the  bot- 
tle, or  to  the  brother  himself.  The  coun- 
sel relies  upon  language  of  Mr.  Justice  La- 
mar in  the  Chenall  Ckse,  supra,  that  "prima 
fade,  that  want  of  due  care  should  be  refer- 
red to  him  under  whose  management  and 
control  the  instrument  of  injury  was  found." 
Further  along  in  the  opinion  the  learned  Jus- 
tice said:  "All  that  the  plaintiff  should  be 
required  to  do  in  the  first  instance  is'  to  show 
that  the  defendant  owned,  operated,  and 
maintained,  or  controlled  and  was  responsi- 
ble for  the  management  and  maintenance  of, 
the  thing  doing  the  damage;  that  the  acci- 
dent was  of  a  kind  which,  in  the  absence  of 
proof  of  some  external  cause,  does  not  ordina- 
rily happen  without  negligence.  When  be 
has  shown  this,  he  has  cast  a  burden  on  the 
defendant,  who  may  then  proceed  to  show 
that  the  accident  was  occasioned  by  vis  ma- 
jor, or  by  other  causes  for  which  he  was  not 
responsible."  In  the  headnote  the  rule  is 
stated  somewhat  differently,  thus:  "Prima 
fade,  such  negligence  will  be  attributed  to 
the  person  charged  by  law  with  the  duty  of 
maintaining  and  managing  the  thing  causing 
the  injury."    In  that  case  the  court  discussed 
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and  applied  the  doctrine  In  fiiTor  of  one  In- 
jured by  the  foiling  of  a  brick  arch,  and  did 
not  have  In  mind  such  an  occnrrence  as  the 
one  presented  in  the  case  now  at  hand. 

Granting,  for  the  sake  of  the  argument, 
that,  prima  facie,  inferential  negligence  will 
be  imputed  to  the  person  who  sold  ^he  bottle 
to  plalntiff*8  brother,  or  to  the  brother  him- 
selfy  the  inference  is  completely  rebutted 
when  it  afBLrmatively  appears,  as  it  does 
here,  that  neither  was  at  fault,  that  neither 
handled  the  bottle  improperly,  or  did  any- 
thing to  change  the  condition  from  that  in 
which  it  was  when  received.  Since  for  ev- 
ery effect  there  is  a  cause,  where  negligence 
eidsts,  some  one  must  have  been  the  respon- 
sible author.  If  he  can  be  found,  it  is*  right 
that  he  should  pay  the  penalty.  The  bottle 
exploded.  Inferentially  some  one  was  neg- 
ligent It  was  not  Cook,  the  last  vender  of 
the  bottle^  nor  the  plaintifTs  brother,  nor 
the  plaintiff,  nor  yet  Barnett,  because  they 
all  stand  exonerated  by  direct  or  circum- 
stantial evidence  of  their  freedom  from 
fault.  But  the  inference  of  negligence  re- 
mains, and  some  one  is  prima  facie  to  blame. 
By  a  process  of  elimination  we  get  back  to 
the  manufacturer,  who  set  the  dangerous 
agency  in  motion,  and  upon  whom  the  blame 
ought  inferentially  to  be  fastened. 

It  is  certainly  no  hardship  to  require  at 
the  manufacturer's  hands  an  explanation  of 
the  occurrence,  that  the  Jury  may  say  wheth- 
er it,  like  the  other  persons  who  handled  the 
bottle,  has  been  exonerated.  If  a  manufac- 
turer should  sell  to  a  Jobber  a  gun,  and 
after  passing  through  the  hands  successively 
of  the  wholesaler  and  retailer,  it  finally 
reaches  the  marksman,  and  explodes  in  his 
hands  while  being  used  in  the  ordinary  and 
usual  manner,  and  injury  results,  it  is  plain 
that  there  was  a  defect  in  the  gun.  Some- 
body ought  to  be  responsible.  Concede  that 
inferentially  it  could  be  said  that  the  marks- 
man must  have  done  something  to  the  weap- 
on to  cause  it  to  explode,  if  he  disproves 
this,  and  the  retailer,  the  wholesaler,  and 
the  Jobber  all  in  turn  show  that  they  kept 
and  handled  the  gun  in  the  usual  way,  and 
did  nothing  to  change  its  condition,  the  in- 
ference of  negligence  would  be  shifted  back 
upon  the  manufacturer,  who  put  the  weapon 
of  destruction  in  circulation  with  his  indorse- 
ment that,  when  used  in  the  ordinary  and 
usual  manner,  no  harm  would  come  to  him 
who  used  it  In  such  a  case  it  would  be  no 
answer,  when  the  maxim  that  the  thing 
spoke  for  itself  is  invoked,  to  say  that,  when 
the  injury  resulted,  the  thing  was  not  in  the 
possession,  power,  or  control  of  the  manu- 
facturer. 

Under  the  proven  facts,  the  occurr^ce 
ipeaks  of  the  defendant's  .negligence,  and 
It  alone.  The  inference  is  that  it  was  negli- 
gent in  the  manner  alleged  in  the  petition. 


It  charged  the  bottle  with  carbonic  add  gas, 
it  put  together  the  constitnent  elements  of 
the  beverage,  it  manufactured  or  procured 
the  bottle  to  hold  these  elements,  and  It  pat 
the  bottle  in  circulation,  with  an  invitation 
to  the  public  to  use  the  contents  as  a  harm- 
less and  refreshing  beverage.  The  att^npt 
to  use  it  caused  the  plaintiff  the  loss  of  his 
eye.  Somebody  is  responsible,  and  the  Infer* 
ence  is  that  the  defendant  is  the  guilty  party. 
See  Blood  Balm  Co.  v.  Cooper,  83  Oa.  461, 
10  S.  E.  118,  5  L.  a  A.  612,  20  Am.  St  Rep. 
324;  Watson  v.  Augusta  Brewing  Co.,  124 
Ga.  121,  62  S.  E.  162,  1  Ll  R.  A.  (N.  S.)  1178, 
110  Am.  St  Rep.  167 ;  Hudgins  v.  Coca-Cola 
Bottling  Co.,  122  Ga.  695,  699,  50  S.  B.  974. 
In  the  Monahan  Case,  supra.  Judge  Russ^ 
speaking  for  the  court,  held,  that  the  doc^ 
trine  underlying  the  maxim  "res  ipsa  loqui- 
tur** might  be  applied  in  a  case  where  one 
was  injured  by  a  falling  window  in  the  of- 
fice of  a  tenant,  and  that  inferentially  the 
landlord  was  guilty  of  negligence,  although 
the  window  was  under  the  immediate  con- 
trol and  in  the  actual  possession  of  the  ten- 
ant at  the  time. 

We  do  not  say  that  under  the  proved 
facts  the  Jury  must  find  the  defendant  liable, 
but  there  was  enough  evidence  to  make  a 
prima  fade  case  and  to  require  an  explana- 
tion from  the  defendant  We  deal  with  the 
case  upon  the  facts  presented.  As  to  wheth- 
er an  Inference  of  negligence  would  arise 
against  the  manufacturers  upon  mere  proof 
of  the  explosion,  without  more,  we  express 
no  opinion. 

Judgment  reversed. 


00  Gku  App.  697) 

WILKERSON  V.  PATTON  SASH,  DOOR  & 
BUILDING   CO.      (No.   3,757.) 

(Court  of  Appeals  of  Gteorguu    March  6, 1012.) 

(ByUahut  hy  the  OourtJ 

!•  Frauds,  Statute  op  (§  113*)— Sufficien- 
CT  OF  Writing— Sales  of  Goods. 

Where  one  party  to  an  alleged  contract  for 
"the  sale  of  goods,  wares,  or  merchandise" 
relies  upon  a  written  memorandum  to  show 
compliance  with  the  statute  of  frauds,  the 
memorandum  must  show  all  the  terms  of  the 
contract,  and  that  both  parties  thereto  as- 
sented to  those  terms.  Borum  v.  Swift,  125 
Ga.  202,  53  S.  E.  608;  Clark  on  Contracts,  83. 
[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent  Dig.  ft  23^241;  Dec.  Dig.  f 
113.*] 

2.  Frauds,  Statutk  of  (|  103*)— Surncrew- 

OT   OF   WrITUIO— AOCKFTANOS   OF    WRITTKN 

Offer. 

An  acceptance  of  a  written  offer  relating 
to  a  subject-matter  within  the  statute  of  frauds 
must  itself  be  in  writing,  in  order  to  make  a 
contract  mutually  binding.  Pope  &  Fleming 
V.  GranitevUle  Mfg.  Co.,  1  Ga.  App.  170,  57 
S.  E.  949. 

[Ed.    Note.— For   other    cases,    see    Frauds, 
Statute  of,  Cent  Dig.  f{  192-208;   Dec.  Dig.  | 
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8.  Sales  (f  23*)— Reqchsitss  or  Oontraots— 

Acceptance  or  Offeb. 

The  alleged  contract  on  which  the  rait  Is 
based  consists  of  a  written  proposal  or  oflFer 
to  boy  certain  described  personal  property  at 
a  specified  price,  and  the  allegations  of  the 
petition  show  that  this  written  offer  was  with- 
drawn before  acceptance  or  part  i>erformance 
by  the  proposed  seller.  The  offer,  therefore, 
never  became  a  complete  contract,  and  the 
court  properly  dismissed  the  petition  on  de- 
mnrrer.  Oak  C3ity  Co.  v.  Kennedy  Co.,  4  Ga, 
App.  844,  61  S.  E.  499;  Sivell  ▼.  Hogan,  119 
6a.  167,  46  &  B.  67;  9  Cyc  284. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  44^8:  Dec.  Dig.  (  23.*] 

Error  from  City  Court  of  Floyd  County; 
John  EL  Reece,  Judge. 

Action  between  C  L.  Wilkerson  and  the 
Patton  Sash,  Door  &  Building  Company. 
From  the  judgment,  Wilkerson  brings  error. 
Affirmed. 

W.  J.  Nunnally,  for  plaintiff  In  error. 
Lipscomb,  Willlngbam  &  Wright  and  Nathan 
Harris,  for  defendant  in  error. 

HILL,  O.  J.    Judgment  affirmed. 


ao  Ga.  App.  C68) 

McDOUQALD    y.    CHATTANOOGA    MEDI- 
CINE CO.    (No.  8,571.) 

(Court  of  Appeals  of  Georgia.    March  6, 1912.) 

(8yllahu9  hy  the  Court.) 

i.  Justices  or  thk  Peactb  ({  162*)— Rbvixw 
or    DiBoisioiva— Btfect    of    TaANsnea    or 

GAtrSB--JUBI8DIGTI0N   OT  JtTSTIOK. 

Where  an  appeal  has  been  entered  from 
a  Jud^ent  of  a  justice's  court  to  a  jary  in  the 
superior  court,  the  former  court  loses  all  jur- 
isdiction of  the  case;  and  if,  by  mijitake,  an 
appeal  from  the  same  judgment  to  a  jury  in 
the  justice's  court  is  subsequently  entered,  and 
a  verdict  is  returned  on  the  latter  appeal,  and 
a  judgment  entered  thereon,  the  latter  pro- 
ceedings are  mere  nullities. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §§  600-606;  Dec.  Dig.  i 
162.*] 

fi.  Bankbuptgt  (|§  20,  435*)— BviDBNCB  ({ 
43*)— Pendenct  of  Pbocesoinos— Effeot 
IN  State  Court. 

In  a  suit  in  a  state  court,  if  the  defend- 
ant desires  a  sta^  of  the  proceedings  therein, 
because  of  his  adjudication  as  a  baxikrupt,  un- 
til the  application  for  his  discharge  can  be 
beard  and  decided  by  the  bankruptcy  court,  or 
if  he  desires  to  set  up  his  discharge  aa  a 
defense  to  such  suit,  he  must  plead  the  ad- 
judication or  the  discharge.  After  judgment 
has  been  rendered  in  the  state  court,  he  can- 
not attack  the  validity  of  the  Judgment  there- 
in, and  move  the  court  to  set  aside  the  judg- 
ment, or  to  treat  such  judgment  as  a  "nuUity," 
either  because  of  the  pendency  of  the  bank- 
ruptcy proceedings,  or  because  of  his  discharge 
In  bankruptcy  from  the  debt  on  which  the 
judgment  is  based.  Bankruptrar  proceedings 
must  be  pleaded  and  proved,  if  relied  upon. 
Courts,  otner  than  a  bankruptcy  court,  will  not 
take  judicial  cognisance  of  bankruptcy  proceed- 
ings. 

[Ed.  Note.— For  other  cases,  see  Bankrupted; 
Dec  Dig.  It  20,  485;*  Evidence,  Cent  Dig.  || 
62-65;  Dec.  Dig.  §  43.*] 


Error  from  Superior  Court,  I*Dlton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  by  the  Chattanooga  Medicine  Com- 
pany against  J.  F.  McDougald.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

S.  C.  Crane,  for  plaintiff  in  error.  Wal- 
ter C.  Hendriz,  for  defendant  In  error. 

HIIjL,  C.  J.  The  procedure  in  this  case 
is  somewhat  anomalous.  The  plaintiff  in  er- 
ror calls  it  a  motion  to  treat  the  judgment 
of  the  superior  court  as  a-  "nullity."  In 
some  doubt  as  to  the  character  of  his  plead- 
ings be  asks  that  this  motion  be  treated  by 
this  court  as  a  motion  for  a  new  triaL  We 
think  it  is  more  properly  a  motion  to  set 
aside  a  judgment  rendered  by  the  superior 
court  on  the'  facts  stated  in  the  motion. 
From  a  confused  record  we  have,  after  some 
study,  evolved  the  following  to  be  the  case: 

From  a  judgment  in  favor  of  the  plaintiff 
in  a  suit  on  an  account  in  a  justice's  court, 
the  defendant  entered  an  appeal  to  a  jury  In 
the  superior  court  After  the  appeal  papers 
had  been  transmitted  to  the  clerk  of  the  su- 
perior court,  the  defendant-^presumably  by 
inadvertence-centered  an  appeal  from  the 
same  judgment  to  a  jury  in  the  justice's 
court,  and  a  verdict  was  rendered  on  the  lat- 
ter appeal  and  a  judgmait  entered  thereon. 
Subsequently  the  attention  of  the  justice 
was  called  to  the  fact  that  an  appeal  had 
previously  been  entered  to  a  jury  In  the  su- 
perior court  in  the  same  case,  and  he  treated 
as  nugatory  the  appeal  to  the  jury  in  the 
justice's  court  After  verdict  and  judgment 
in  fiivor  of  the  plaintiff  on  the  appeal  in  the 
superior  court,  the  defendant,  at  the  same 
term  of  the  court,  filed  a  motion  to  treat 
this  judgment  as  a  nullity,  upon  the  follow- 
ing grounds:  (1)  Because  the  defendant,  aft- 
er judgment  was  rendered  in  the  justice's 
court,  filed  his  petition  in  bankruptcy  In  the 
District  Cburt  of  the  United  States  for  the 
Northern  District  of  Georgia,  and  listed  in 
his  bankruptcy  schedule  his  debt  to  the  plain- 
tiff, and  the  judgment  rendered  thereon  in 
the  justice's  court,  as  one  of  his  provable 
debts.  (2)  That  on  said  petition  in  bankrupt- 
cy the  d^endant  was  adjudged  a  bankrupt, 
*'and  has  nuide  his  application  for  a  final 
discharge,  and  a  final  discharge  would  be  a 
release  from  [the  plalntilTs]  claims,"  and, 
therefore,  the  judgment  in  the  superior  court 
against  him  should  be  "vacated  and  treated 
as  a  nullity,"  and  the  execution  issued  on 
the  judgment  be  stayed  until  the  final  dis- 
position of  the  defendant's  application  for 
discharge  by  the  district  court  To  this  mo- 
tion the  movant  offered  an  amendment  set- 
ting up  the  following  additional  grounds: 
(1)  That  the  plaintiff  was  bound  by  the  ver- 
dict and  judgment  in  the  justice's  court,  and 
had  no  right  in  law  to  proceed  further  in  the 


•For  other  cases  see  same  toplo  and  section  NUMBBR  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Eep'r  IndexM 
78  S.E.-69 


1090 


78  SOUTHEASTERN  R^POBTBB 


(Ga. 


superior  court  in  the  case,  until  the  verdict 
and  judgment  had  been  reversed  and  set 
aside  or  declared  a  nullity  by  order  of 
the  justice  or  of  the  superior  court;  that 
the  verdict  and  judgment  in  the  justice's 
court  ended  the  case  so  far  as  the  plaintiff 
was  concerned,  and  there  was  no  suit  pend- 
ing against  the  defendant  and  the  security 
upon  the  appeal  bond  at  the  time  that  the 
papers  were  sent  to  the  superior  court  (2) 
That  the  act  of  the  plaintiff  in  proceeding 
further  in  the  case  in  the  superior  court, 
after  the  papers  had  been  sent  up  by  the  jus- 
tice of  the  peace,  was  a  fraud  on  the  court 
as  well  as  on  the  movant,  because  it  was 
the  duty  of  the  plaintiff,  when  the  case  was 
called  for  trial  In  the  superior  court,  to  In- 
form the  court  that  the  defendant  had  filed 
his  petition  in  the  bankruptcy  'court  and  had 
listed  the  plaintifiTs  claim  as  one  of  his  prov- 
able debts,  and  also  to  inform  the  court  that 
the  verdict  and  judgment  had  been  taken  in 
the  justice's  court,  so  that  the  superior  court 
would  have  been  Informed  as  to  the  true 
status  of  the  case  between  the  parties  and 
the  court;  that  for  these  reasons  the  judg- 
ment should  be  set  aside  as  a  nullity,  and  a 
new  trial  be  granted  to  the  defendant,  and 
he  be  allowed  to  file  his  plea  of  bankruptcy. 
This  amendment  was  disallowed,  and  to  this 
ruling  the  defendant  excepted.  The  judge  of 
the  superior  court  denied  the  motion  to  treat 
the  judgment  as  a  nullity,  and  to  this,  also, 
the  defendant  excepted. 

[1]  After  reviewing  the  case,  we  find  no 
merit  in  the  motion,  even  if  the  amendment 
had  been  allowed,  although  we  frankly  con- 
fess that  we  are  not  entirely  clear  as  to 
what  are  the  contentions  of  tibe  plaintiff  in 
error.  He  apparently  objects  to  the  conduct 
of  the  justice  of  the  peace  in  treating  the  ap- 
peal entered  to  a  jury  in  his  court,  and  the 
verdict  rendered  by  the  jury  thereon,  as  nu- 
gatory, in  view  of  the  fact  that  an  appeal 
had  previously  been  entered  to  a  jury  in  the 
superior  court  from  the  judgment  of  the  jus- 
tice's court  He  iHx>ceeds  on  the  idea  that 
the  justice  of  the  peace,  after  having  render- 
ed a  judgment  in  the  case,  could  not  set  it 
aside.  This  is  true;  but  where  a  justice's 
court,  as  in  the  present  case,  renders  a  judg- 
ment on  a  verdict  of  a  jury  in  that  court 
after  an  appeal  has  been  entered  to  a  jury  in 
the  superior  court,  the  judgment  in  the  jus- 
tice's court  is  entirely  void,  and  the  justice 
himself,  as  well  as  any  other  court,  can  le- 
gally disregard  it,  and  treat  it  as  a  nullity, 
whenever  and  wherever  it  may  be  brought 
In  question  (Fontaine  v.  Bergen,  55  6a.  410) ; 
and  the  court  may  proceed  in  such  case  as 
though  such  verdict  and  judgment  had  not 
been  roidered  (Chapman  v.  Floyd,  68  Qa. 
465).  Manifestly,  after  an  appeal  had  been 
entered  in  the  justice  court  from  the  judg- 
ment therein  to  a  jury  in  the  superior  court. 


the  justice's  court  lost  jurisdiction  entirely 
of  the  case,  and  there  was  no  case  pending 
therein  on  which  any  further  proceedings 
could  be  taken;  and,  consequently,  the  ver- 
dict rendered  on  the  appeal  from  the  judg- 
ment of  the  justice  to  a  jury  in  that  court 
and  the  judgment  of  the  justice  thereon, 
were  mere  nullities. 

[2]  The  real  point  insisted  upon  by  the 
plaintiff  in  error  is  that  the  judgment  in 
the^  superior  court  should  be  treated  as  a 
nullity,  because,  after  the  suit  bad^  been  filed 
in  the  justice's  court  and  an  appeal  entered 
to  the  superior  court  he  filed  his  petition 
in  bankruptcy,  listing  the  plaintiff's  claim 
in  the  schedule  as  one  of  his  provable  debts. 
No  plea  setting  up  the  bankruptcy  proceed- 
ings was  filed  in  the  justice's  court  or  in  the 
superior  court.  It  is  stated,  in  the  motion 
made  to  treat  the  judgment  as  a  nullity, 
that  counsel  for  the  defendant  had  called  the 
attention  of  the  justice  of  the  peace  to  tbe 
fact  that  these  bankruptcy  proceedings  had 
been  filed  and  were  pending.  A  motion  to  set 
aside  a  judgment  on  account  of  bankruptcy, 
where  bankruptcy  is  not  pleaded,  will  not  be 
sustained.  Pulliam  v.  Dillard,  71  Ga.  599. 
If  the  defendant  desired  a  stay  of  the  pro- 
ceedings until  his  application  for  discharge 
could  be  passed  upon  by  the  bankruptcy 
court,  or  If  he  desires  to  set  out  his  dis- 
charge as  a  defense,  he  must  do  so  by  a  plea 
in  the  suit  and  before  a  judgment  Is  render- 
ed against  him.  He  cannot  after  judgment 
is  rendered  against  him,  attack  such  judg- 
ment on  either  ground  by  affidavit  of  illegal- 
ity or  otherwise.  Finney  v.  Mayer,  61  Ga. 
500;  Farmers'  &  Traders'  Bank  v.  Univer- 
sity Pub.  Co.,  9  Ga.  App.  128  (5),  70  S.  E.  602. 
Certainly  the  trial  judge  could  not  take  judi- 
cial cognizance  of  the  pendency  of  bankrupt- 
cy proceedings  against  the  defendant  Wood- 
ward V.  McDonald,  116  Ga.  750,  42  S.  E. 
1030.  There  was  no  error  in  the  judgment 
of  the  superior  court,  overruling  the  motion 
to  treat  as  a  nullity  its  judgment  rendered 
in  the  case. 

Judgment  afiarmed. 

POTTLB,  J.,  not  presiding. 


(10  Ga.  App.  m 

BIRMINGHAM  FERTILIZER  CO.  T.  JOHN 
A.  COX  &  SON.     (No.  3,770.) 

(Court  of  Appeals  of  Georgia.     March  6, 

1912.) 

(Syllahm  by  the  Court,) 

1L  Troveb  and  Conversion   (f  40*)  — Evi- 
DBNCB— -Value. 

"Promissory  notes  are  evidence  of  their 
own  value  in  an  action  of  trover." 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  §§  284-244;  Dec  Dif. 
§  40.*] 
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2.  Bankbuttot  (I  418*)  —  Dischabqk  —  Bf- 

FBCT. 

"In  an  action  of  trover,  the  issue  is  one 
of  title,  and  not  of  debt.  Consequently  nei- 
ther the  defendant  in  such  an  action,  wherein 
bail  is  required,  nor  the  surety  on  his  bond, 
ean  set  up  as  a  defense  tiie  discharge  of  the 
defendant  in  bankruptcy  pending  the  action. 
This  is  true,  although  the  plaintiff  elects  to 
take  a  money  verdict  for  tiie  damages  alleged 
to  have  been  sustained.*' 

[Ed.  Note.— For  other  cases,  see  Bankrupt- 
cy, Dec  Dig.  i  418.*] 

Error  from  City  Court  of  Tlfton;  R.  Bve^ 
Judge. 

Action  by  the  Birmingham  Fertilizer  Com- 
pany against  John  A.  Cox  &  Son.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Reversed. 

R.  B.  Dlnsmore,  for  plaintiff  in  error. 
Jas.  H.  Price,  Fulwood  &  Murray,  and  J.  J. 
Murray,  for  defendants  in  error.   . 

POTTLB,  J.  The  Birmingham  Fertilizer 
Company  sold  fertilizer  to  the  partnership  of 
John  A  Cox  &  Son  and  took  their  note  for 
the  purchase  price.  Cox  &  Son  sold  the  f er^ 
tilizer  to  planters,  took  their  notes,  trans- 
ferred them  as  collateral  security  to  the 
Birmingham  Fertilizer  Company,  and  retain- 
ed the  collateral  notes  for  collection.  Cox 
ft  Son  having  failed  upon  demand  to  surren- 
der the  collateral  notes  or  account  for  them, 
the  Fertilizer  Company  brought  an  action 
of  trover  and  bail.  At  the  conclusion  of  the 
evidence  the  court  directed  a  verdict  for  the 
defendants,  and  subsequently  overruled  the 
plaintifTs  motion  for  new  trial. 

[1]  1.  It  Is  contended  that  the  verdict  was 
demanded,  because  there  was  no  proof  of 
the  value  of  the  notes  sued  for.  "Promissory 
notes  are  evidence  of  their  own  value  in  an 
action  of  trover.''  Wight  v.  Hester,  24  Ga. 
485.  As  a  general  rule,  in  a  trover  case, 
the  plaintiff  must  prove  the  value  of  the 
thing  sued  for.  But,  where  one  takes  for 
another  notes  for  collection,  he  impliedly 
concedes  their  value,  and,  if  he  converts 
them,  they  should  be  treated,  in  an  action 
for  their  conversion,  as  being  prima  fade  of 
their  face  value.  If  they  are  in  fact  value- 
less for  any  reason,  such  as  the  insolvency 
of  the  makers,  this  would  be  a  matter  of  de- 
fense. Citizens'  Bank  v.  Shaw,  132  6a.  771, 
65  S.  B.  81.  If  the  plaintiff  elects  to  take  a 
money  verdict,  his  measure  of  damages  could 
not  exceed  either  the  amount  of  his  debt  or 
the  prima  facie  or  actual  value  of  the  col- 
laterals as  shown  by  the  evidence.  There 
was  no  pro&f  that  the  notes  were  without 
value,  and  the  direction  of  the  verdict  can- 
not be  sustained  upon  the  theory  that  the 
notes  were  hot  shown  to  be  of  value. 

[2]  2.  The  defendants  pleaded  and  proved 
that  pending  the  action  they  had  been  dis- 
charged in  bankruptcy,  and  this  is  urged  to 
sustain  the  direction  of  the  verdict  in  their 


favor.  It  is  settled  by  the  decision  in  Berry 
V.  Jackson,  115  Ga.  196,  41  S.  E.  698,  90  Am. 
St  Rep.  102,  that  the  discharge  in  bank- 
ruptcy of  the  defendants  in  a  trover  case 
constitutes  no  defense  to  the  action.  "The 
issue  is  one  of  title,  not  of  debt"  The  Judge 
erred  in  directing  the  verdict  and  in  admit- 
ting the  record  of  the  discharge  in  bankrupt^ 
cy.  There  Is  no  specific  assignment  of  error 
upon  the  direction  of  the  verdict;  but  as 
the  motion  for  a  new  trial  complains  of  the 
admission  of  the  record  of  the  discharge  in 
bankruptcy,  and  as  this  was  error,  the  judg- 
ment overruling  the  motion  will  be  reversed, 
that  the  case  may  be  tried  anew  in  the  light 
of  the  views  herein  expressed. 
Judgment  reversed. 

(10  Oa.  App.  742) 

SATTBRFIELD  v.  ATERS  &  CUNNING- 
HAM.   (No.  3,818.) 

(Court  of  Appeals  of  Georgia.    March  6, 

1912.) 

(SyHahuB  by  the  Court.) 

1.  New  Tbial  (f  31*)— Impbofeb  Abgumxnt 
—Necessity  of  Objections. 

Where  an  attorney,  in  the  argument  of  a 
case  before  the  iary,  uses  improper  lan^age, 
which  is  claimed  to  be  prejudicial,  it  is  the 
duty  of  the  attorney  for  tne  opposite  party  to 
invoke  a  ruling  of  the  trial  judge  thereon,  ei- 
ther by  the  declaration  of  a  mistrial,  or  by 
reprimanding  the  offending  attorney  and  giving 
proper  instructions  in  reference  to  the  lan- 
guage so  used  to  the  jury;  and  where  no  such 
action  is  invoked,  the  use  of  the  improper 
language  cannot  subsequently  be  made  a 
ground  of  a  motion  for  a  new  triaL  Lavender 
V.  State,  9  6a.  App.  856,  72  S.  B.  437. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  i  46;  Dec.  Dig.  f  31.*] 

2.  Review. 

Except  as  above  decided,  no  error  of  law 
is  complained  of,  and  the  verdict  is  supported 
by  the  evidence. 

Error  from  City  C!ourt  of  Hartwell;  W. 
L.  Hodges,  Judge. 

Action  between  B.  B.  Satterfleld  and  Ayers 
ft  Chinnlngham.  From  the  judgment,  Satter- 
fleld brings  error.    AfDrmed. 

A.  A.  McChirry,  for  plaintiff  in  error.  Jas. 
H.  Skelton,  for  defendants  In  error* 

HILL,  C.  J.    Judgment  affirmed. 


(10  QtL  App.  698) 
McFARLAND  v.  LBB.     (No.  3,762.) 

(Court  of  Appeals  of  Georgia.    March  6, 1912.) 

(Syllabus  hy  the  Court,) 
1.  New  Tbial  (§  18*)  —  Pbesentatioiv  of 
Questions  in  Lower  O>0bt— Aicendicbnt. 
Exception  to  a  judgment  refnsini:  to  al- 
low an  amendment  to  an  answer  cannot  prop* 
erly  be  made  in  a  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
iCent  Dig.  {§  24^29;    Dec.  Dig.  i  18.*] 
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2.  ATTACHKENT     (I      852^  —  lilABILITIKS     ON 

Bond— FoBTHCoinifo  Bono. 

In  a  suit  upon  a  forthcoming  bond,  the 
only  qaestion  to  be  decided  is  whether  or  not 
there  nas  been  a  breach  of  the  bond.  No  issue 
can  properly  be  raised  as  to  the  title  of  the 
propertar  involved.  Rowland  v.  Page,  4  Ga. 
App.  269,  61  S.  E.  148. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent.  Dig.  t§  1304,  1305 ;   Dec.  Dig.  S  S52.*] 

8.  Attachicent    ((   191*) —LiABiLmss    on 
Bond— FoBTHconiNo  Bond. 

The  evidence  authorized  a  finding  that  no 
claim  had  been  interposed.  This  being  so,  the 
bond  sued  upon,  and  which  was  given  as  the 
foundation  of  a  claim,  is  to  be  treated  as  a 
voluntary  obligation.  A  recital  in  the  bond  that 
the  principal  obligor  claims  the  property  is 
not  evidence  that  a  claim  has  actually  been  in- 
terposed, but  only  that  the  obligor  intended  to 
interpose  a  claim.  Jones  v.  Kendrick,  94  Ga. 
645,  21  S.  E.  831. 

[Ed.    Note. — For   other    cases,    see    Attach- 
ment, Cent  Dig.  B  633-636;  Dec.  Dig.  f  191.*] 

4.  suffioisnoy    of   evidence  —  breach    of 
Bond. 

The  evidence  authorized  a  verdict  that 
there  had  been  a  breach  of  the  bond  by  the 
defendant 

Error  from  City  Court  of  Lumpkin ;  D.  B. 
Nicholson,  Judge. 

'  Action  by  E.  M.  Lee,  for  use,  etc.,  against 
Steve  McFarland.  Judgment  for  plaintiff, 
and  defendant  brings,  error.    Affirmed. 

T.  T.  James,  for  plaintiff  in  error.    Tom- 
linson  Fort,  for  defendant  in  error. 

POTTLE,  J.     Judgment  affirmed. 


00  Qa.  App.  788) 

FLOWERS  T.  STRICKLAND.     (No.  8,816.) 

(Court  of  Appeals  of  Georgia.    March  6, 

1912.) 

(SyUahus  hy  the  OouriJ 
Pabtnbbship   (J  220*)-^irDOMENT  Against 

FlBlC— LIABII.IT7  OF  PABTNERSHIP. 

The  individual  assets  of  a  member  of  a 
partnership  cannot  be  subjected  to  a  judgment 
against  the  partnership  alone,  and  not  against 
the  individuiU  partners. 

rE3d.  Note.^For  other  cases,  see  Partner- 
ship, Cent  Dig.  §§  446-469;  Dec  Dig.  I  220.*] 

Error  from  City  Court  of  Reidsville;  E.  O. 
Collins,  Judge. 

Action  by  Flov^ers  &  Whllden  against  W. 
L.  Strickland.  Judgment  for  defendant.  On 
levy  of  fi.  fa.  on  property  of  W.  R.  Flowers, 
he  Interposed  an  affidavit  of  Illegality,  and 
on  judgment  holding  the  property  liable,  he 
brings  error.    Reversed. 

F.  WUlis  Dart,  for  plaintiff  in  error.  W. 
B.  Smith,  for  defendant  in  error. 

RUSSELL,  J.  Flowers  ft  Whllden  brought 
suit  in  the  dty  court  of  Tattnall  county 
against  W.  L.  Stricldand  to  recover  the  un- 
paid balance  of  the  purchase  price  on  the  al- 
leged sale  of  a  piano.  The  petition  was 
brought  in  the  name  of  Flowers  ft  WMlden, 
a  partnership  alleged  to  be  "composed  of 


Flowers  and  B.  B.  Whllden.**  Strick- 
land filed  a  plea  of  set-off,  and  upon  tlie  trial 
the  jury  sustained  his  contention,  and  ren- 
dered a  judgment  in  favor  of  the  defendant 
against  the  partnership  of  Flowers  ft  Whll- 
den. The  judgment  was  rendered  March  6, 
1906.  On  December  30, 1910,  the  fi.  fa.  Issued 
upon  the  above  Judgment  was  levied  upon  a 
lot  in  the  city  of  Douglas  as  the  property  of 
W.  R.  Flowers.  He  interposed  an  affidavit  of 
illegality,  containing  two  grounds:  (1)  That 
he  had  never  been  served  with  any  process 
or  other  notice  of  the  pendency  of  the  suit 
whereupon  said  execution  is  based,  nor  did 
he  waive  service,  nor  did  he  appear  in  or  de- 
fend said  suit;  and  (2)  that  the  execution  is 
against  Flowers  ft  Whllden,  and  not  against 
the  deponent,  W.  R.  Flowers,  and  for  that 
reason  could  not  proceed  against  the  individ- 
ual property  of  the  deponent,  which  is  not 
subject  to  the  execution. 

It  will  be  noted  that  there  was  no  judgment 
taken  against  the  individuals  composing  the 
firm  of  Flowers  ft  Whllden;  also  that  in 
the  original  petition  filed  by  Flowers  ft  Whll- 
den the  Initials  of  Flowers  are  not  given. 

The  partnership  is  said  to  consist  of  •* 

Flowers  and  E.  B.  Whllden.**  It  is  needless 
to  determine  whether  the  defendant,  when 
he  filed  his  set-off,  might  have  had  the  in- 
dividual members  of  the  plaintiff  partnership 
served  and  thus  have  bound  them  individual- 
ly for  any  judgment  rendered  in  his  favor. 
It  is  a  matter,  also,  of  some  interest  to  con- 
jecture what  might  have  been  the  effect  if 
Flowers  had  been  present,  participating  in 
the  trial,  and  in  that  event  an  individual 
judgment  had  been  asked. 

Regardless,  however,  of  the  first  ground  of 
the  affidavit  of  illegality,  we  are  clear  that 
the  court  erred  in  striking  the  affidavit,  be- 
cause the  second  ground  ia  meritorious.  The 
name  of  W.  R.  Flowers  does  not  appear  any- 
where in  the  proceedings  introduced  in  evi- 
dence in  the  trial  in  the  court  below.  To 
bind  individual  assets  of  a  partner,  the  part- 
ner himself  must  be  served,  and  must  have 
had  his  day  in  court  The  execution  cannot 
be  made  broader  than  the  judgment,  nor  the 
judgment  be  broader  than  the  original  pro- 
ceeding upon  which  it  is  based.  For  this  rea- 
son, we  think  the  illegality  $hould  have  been 
sustained. 

Judgment  reversed. 


OO  Oa.  App.  669) 

McNAMARA  v.  GEORGIA  COTTON  Oa 

(No.  8,732.) 

(Court  of  Appeals  of  Georgia.     March  6, 

1912.) 

(8yUahu9  ly  the  Court.) 

L  Frauds,  Statute  op  (J  116*)— Opebatioh 

OF  Bab  or  Statutv— Authobitt  of  Agent. 

It  is  not  necessary  that  an  agent  should 

have  written  anthoritr   to  execute  in  behalf 
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of  his  principal  a  contract  required  by  the 
statute  of  frauds  to  be  in  writing;  but  such 
authority   may  be   conferred   by   paroL 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent.  Dig.  §§  251-260;  Dec  Dig. 
f  116.*] 

2.  Sales  (f  406*)— Rbhbdies  of  Butkb— Ac- 
tion F09  Bbkaoh  of  Contract— Gonditioit 
Precedent. 

Where  an  executory  contract  for  the  sale 
and  delivery  of  personal  property  at  a  specified 
time  is  entered  into,  and  the  seUer  fails  to 
deliver  the  property  at  the  time  and  place 
agreed  on,  demand  for  delivery  is  not  a  neces- 
sary condition  precedent  to  the  bringing  of  an 
action  for  damages  by  the  purchaser  for  the 
breach  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent* 
Dig.  §{  1156-1158;   Dec.  Dig.  |  406.*] 

S.  Evidence  (f  594*)— Weight  and  Suffi- 
ciency—Value. 

Testimony  of  a  witness  having  personal 
knowledge  as  to  the  market  value  of  a  com- 
modity at  a  ^ven  time  and  place  is  evidence 
of  a  substantive  fact,  and,  if  undisputed,  will 
demand  a  finding  that  the  commodity  was  of 
the  value  fixed  by  the  witness.  In  such  a  case, 
the  jury  cannot  arbitrarily  disregard  such  tes- 
timony, and  substitute  their  own  opinion  as 
to  the  market  value  of  the  commodity. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2431;   Dec.  Dig.  {  594.*1 

4.  Evidence  ($  271*)— Declarations— Self- 
Servinq  Declarations. 

In  the  trial  of  an  action  for  damages  for 
the  breach  of  a  contract  such  as  that  referred 
to  in  the  preceding  headnote,  memoranda  sent 
by  the  plaintilf  to  its  agent,  who  negotiated 
the  contract,  indicating  that  the  cotton  de- 
scribed in  the  contract  had  been  resold  by  the 
plaintiff,  are  mere  self-serving  declarations, 
and  as  such  are  inadmissible  in  support  of  the 
plaintiff's  contention  that  an  actual  delivery  of 
the  cotton  was  contemplated. 

[Ed,  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1068-1104;   Dec.  Dig.  §  271.*] 

5.  Evidence  (§  437*)— Parol  Evidence  Af- 
fecting Writing  —  Showing  Invalidity 
OF  Contract. 

A  contract  apparently  legal  on  its  face 
may  be  shown  to  have  been  founded  upon  an 
illegal  consideration.  Where  two  parties  enter 
into  a  contract  under  the  terms  of  which  one 
agrees  to  seU  and  deliver  at  a  certain  time 
and  place,  and  the  other  agrees  to  take  and 
pay  for,  cotton  of  a  described  quantity  and 
quality,  parol  evidence  is  admissible  to  show 
that  neither  of  the  parties  contemplated  de- 
livery  of  the  cotton,  but  that  the  contract 
was  intended  as  a  mere  speculation  upon 
chance,  to  be  settled  upon  the  difference  be- 
tween the  agreed  price  and  the  market  value 
at  the  time  and  place  fixed  for  delivery. 

[Ed,  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  §§  2025-2028;   Dea  Dig.  f  437.*] 

6.  Direction  op  Verdict— No  Error. 

Applying  to  the  facts  of  the  present  case 
the  principle  stated  in  the  last  preceding  head- 
note,  the  court  erred  in  directing  a  verdict  in 
favor  of  the  plaintiff. 

Error  from  City  Court  of  Ashbum ;  R.  L. 
Tipton,  Judge. 

Action  by  the  Georgia  Cotton  Company 
against  J.  W.  McNamara.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 


Haygood  &  Cutts,  for  plaintiff  in  error.  J. 
T.  Hill,  J.  H.  Pate,  and  J.  W.  Dennard,  for 
defendant  in  error. 

POTTLE,  J.  The  (Georgia  Cotton  Com- 
pany sued  McNamara  for  the  breach  of  a 
contract  alleged  to  have  been  contained  in 
three  letters.  The  following  is  a  copy  of  one 
of  these  letters: 

"Fitzgerald,  6a.,  May  19,  1909. 

"Mr.  J.  W.  McNamara,  Rebecca,  Ga. — Dear 
Sir:  In  consideration  of  one  dollar  in  hand 
paid,  and  for  value  received,  we  beg  to  con- 
firm having  purchased  of  you  to-day,  as  fol- 
lows: One  hundred  bales  (100)  of  cotton, 
basis  good  middling.  Savannah  classifica- 
tion, at  ten  and  one-quarter  cents  (10^)  per 
pound  f .  o.  b.  Rebecca,  Georgia.  This  cotton 
to  be  delivered  to  us  in  good  merchantable 
condition,  and  reweighed,  during  the  month 
of  November,  1909,  not  later  than  the  25th 
day.  This  cotton  to  average  in  weight  be- 
tween four  hundred  and  eighty  (480)  and  five 
hundred  and  twenty  (520)  pounds  per  bala 
Ruling  differences  between  grades  at  the 
time  of  delivery  to  apply.  Please  confirm. 
Yours  very  truly,  [Signed]  Georgia  Cotton 
Co.,  Thos.  Nesbitt." 

At  the  bottom  of  the  letter  appeared  the 
following: 

"Rebecca,  Ga.,  May,  1909. 

**Dear  Sirs:   X  confirm  the  above  contract, 
and  will  deliver  the  cotton  as  above  agreed. 
"[Signed]    J.  W.  McNamara.*' 

At  the  trial  the  Judge  directed  a  verdict 
in  favor  of  the  plaintiff,  for  an  amount  rep- 
resenting the  difference  between  the  purchase 
price  agreed  on  and  the  market  value  of  the 
cotton  at  the  time  and  place  of  delivery,  as 
shown  by  the  evidence.  The  defendant  has 
sued  out  a  direct  writ  of  error,  complaining 
of  this  ruling. 

[1]  1.  The  contract  sued  on  is  in  substan- 
tially the  same  form  and  language  as  that 
involved  in  Terry  v.  International  Cotton 
Co.,  136  Ga.  187,  70  S.  B.  1100.  The  letter 
addressed  to  the  defendant  contained  an  of- 
fer to  buy  from  him,  upon  the  terms  stated 
in  the  letter,  cotton  of  the  character  therein  . 
described.  The  written  confirmation  and  ac- 
ceptance by  the  defendant  completed  the 
contract,  and  it  thereafter  became  binding  on 
both  of  the  parties  thereto.  When  the  con- 
tract was  offered  in  evidence,  the  defendant 
objected  to  its  introduction,  upon  the  ground 
that  it  did  not  appear  that  Thomas  Nesbitt, 
who  purported  to  have  signed  the  letter  in 
behalf  of  the  plaintiff,  had  written  authority 
from  the  plaintiff  to  execute  the  contract 
Substantially  the  same  objection  was  made 
to  the  writing  in  the  case  of  Terry  v.  In- 
ternational Cotton  Co.,  supra.  The  point 
in  that  case  was  raised  by  demurrer.  The 
Supreme  Court  held  that  the  petition  was  not 
demurrable,  either  on  the  ground  that  the 
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contract  declared  upon  was  unilateral,  or 
that  it  WRB  too  vague,  uncertain,  or  incom- 
plete to  satisfy  the  requirements  of  the  stat- 
ute of  frauds,  or  that  it  constituted  a  mere 
option,  and  did  not  show  who  were  the  par- 
ties to  It  There  was  no  merit  in  this  ob- 
jection. *'There  is  no  statute  in  this  state 
requiring  the  authority  to  make  the  memo- 
randum required  by  the  statute  of  frauds  to 
be  in  writing,  and  such  authority  may  be 
conferred  by  parol."  Brandon  v.  Pritchett, 
126  Ga.  286  (1),  55  S.  E.  241,  7  Ann.  Cas. 
1093.  It  appeared  from  the  testimony  that 
Nesbltt  was  manager  for  the  Georgia  Cotton 
Company  at  its  branch  office  at  Ck>rdele,  Ga., 
that  he  had  been  representing  the  company 
for  several  years,  that  It  was  engaged  in  the 
business  of  buying  and  selling  cotton,  and 
that  he  had  general  authority  to  represent 
hla  principal  in  and  about  Its  business.  This 
evidence  was  sufficient  to  have  authorized 
the  admission  of  the  writings  sued  on. 

[2]  2.  It  is  contended  that  the  evidence 
was  not  sufficient  to  authorize  the  verdict, 
because  there  was  no  proof  of  a  demand  for 
the  delivery  of  the  cotton  prior  to  the  date 
fixed  in  the  contract  for  delivery,  or  prior 
to  the  bringing  of  the  suit  The  defendant 
answered,  admitting  that  before  the  bringing 
of  the  suit  the  plaintiff  had  demanded  pay- 
ment of  the  amount  of  damages  which  it 
claimed  to  have  sustained  by  reason  of  the 
defendant's  breach  of  the  contract,  but  stat- 
ed that  whether  any  demand  was  made  for 
the  delivery  Tfl  the  cotton  the  defendant  "is 
unable  at  this  time  either  to  admit  or  deny." 
This  is  probably  an  evasive  answer,  and 
should  be  tal^en  as  an  admission  of  the  al- 
legation that  demand  was  made.  The  de- 
fendant states  no  reason  why  he  was  unable 
to  admit  or  deny  that  demand  was  made 
upon  him  for  the  delivery  of  the  cotton.  He 
ought  to  have  known  whether  demand  was 
made  or  not,  and  he  ought  to  have  answered 
this  allegation  directly,  or  at  least  by  assign- 
ing some  reason  why  he  was  unable  to  ad- 
mit or  deny.  See  Raleigh  &  Gaston  R.  Co. 
V.  Pullman  Co.,  122  Ga.  700  (5),  60  S.  E. 
1008.  But  we  do  not  think  any  demand  was 
necessary  in  a  case  of  this  character.  The 
obligation  of  the  defendant  was  to  deliver 
to  the  plaintiff  a  certain  described  quantity 
and  quality  of  cotton  by  a  certain  date  at 
a  certain  place.  His  failure  to  comply  with 
this  obligation  was  a  breach  of  his  contract 
The  suit  to  recover  damages  alleged  to  have 
accrued  on  account  of  this  breach  was  a  suf- 
ficient demand  under  the  law.  It  was  not 
necessary  that  the  plaintiff  should  have,  pri- 
or to  the  bringing  of  the  suit,  sought  out 
the  defendant  and  In  terms  demanded  that 
he  comply  with  his  contract 

[3]  3.  The  plaintiff  further  contends  that 
the  directing  of  the  verdict  was  error,  be- 
cause, while  there  was  direct  uncontradicted 
evidence  as  to  the  market  value  of  the  cot^ 
ton  at  the  time  and  place  of  delivery,  nev- 


erth^esa,  the  Jury  were  not  bound  by  the 
testimony  of  a  witness  as  to  market  value. 
It  is  contended  that  this  was  opinion  evi- 
dence, and  that  the  Jury  would  have  had  a 
right  to  disregard  the  opinion  of  this  expert 
witness,  and  substitute  their  own  opinion 
as  to  the  market  value  of  the  cotton.  Wliile 
testimony  as  to  market  value  does  involve 
the  opinion  of  the  witness  as  to  what  a  par- 
ticular commodity  is  worth,  at  the  same  time 
it  is  not  such  an  opinion  of  a  witness  tes- 
tifying as  an  expert  as  that  the  Jury  would 
have  a  right  to  absolutely  disregard  it,  where 
it  was  uncontradicted.  The  witness  In  this 
case  was  engaged  in  the  business  of  buying 
and  selling  cotton.  He  was  familiar  with 
the  market  price  of  cotton  at  the  place  of 
delivery  fixed  in  the  contract  This  fa- 
miliarity was  gained  by  him,  and  this  opin- 
ion was  entertained  by  him,  by  reason  of 
the  fact  that  he  was  engaged  In  the  business 
of  buying  and  selling  cotton,  and  had  per- 
sonal knowledge  as  to  the  market  value  of 
the  commodity  at  the  time  and  place  of  de- 
livery stipulated  in  the  contract  In  our 
opinion,  this  was  testimony  of  a  substantive 
fact,  and,  being  wholly  uncontradicted,  the 
Jury  would  have  had  no  right  to  disregard  it 
The  plaintiff  in  error  relies  upon  the  case 
of  Baker  v.  Richmond  City  Mill  Works,  105 
Ga.  225,  31  S.  E.  426,  to  the  effect  that  the 
Jury  were  not  bound  by  the  testimony  of  an 
attorney  as  an  expert  as  to  the  value  of  the 
services  of  another  attorney  in  a  particular 
case.  What  has  been  said  above  sufficiently 
distinguishes  this  case.  The  case  last  refer- 
red to  was  cited  with  approval  In  A.,  B.  & 
A.  Ry.  Co.  V.  Howard,  125  Ga.  478,  54  S.  E. 
530,  which  Involved  the  question  of  the  mar- 
ket value  of  certain  cross-ties.  The  witness 
there  testified  that  the  market  price  of  the 
cross-ties  in  Brunswick  was  about  44  cents. 
In  commenting  upon  this  testimony,  Mr.  Jus- 
tice Evans  said  that,  in  the  first  place,  It 
was  not  to  be  regarded  as  positive  and  un- 
equivocal proof  that  the  article  had  the  ex- 
act value  stated  by  the  witness,  but  that  it 
was  merely  an  expression  of  an  opinion  on 
the  part  of  the  witness.  He  then  added: 
"But  it  is  a  mistake  to  suppose  that  the 
opinion  of  an  expert  witness  on  the  subject 
is  absolutely  binding  on  the  Jury,  and  it  ia 
error  to  direct  a  verdict  upon  any  such  sup- 
position." The  learned  Justice  was  evidently 
dealing  with  this  witness  as  an  expert,  and 
not  only  as  an  expert,  but  as  a  witness  who 
was  unwilling  to  risk  his  opinion  far  enougb 
to  make  an  exact  statement  as  to  the  market 
value  of  the  commodity.  That  the  Supreme 
Court  did  not  Intend  its  ruling  to  go  to  the 
extent  claimed  by  the  defendant  in  error  is 
evidenced  by  the  fact  that  in  the  case  of 
Watson  V.  Hazlehurst,  127  Ga.  298,  56  S.  E. 
459,  the  court  affirmed  the  direction  of  a 
verdict  Involving  the  market  value  of  cot- 
ton on  a  particular  date  In  the  dty  of  Sa- 
vannah solely  upon  the  testimony  of  a  wit- 
ness that  it  was  worth  a  certain  price.   The 
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case  last  referred  to  involved  an  action  for 
damages  for  the  breach  of  a  contract  sim- 
ilar to  the  one  onder  Investigation  in  the 
present  case. 

The  case  differs  from  Martin  v.  Martin* 
135  Ga.  162,  68  S.  B.  1095,  and  Minchew  v. 
Nahunta  Lumber  Co.,  5  Ga.  App.  154,  62  S. 
B.  716,  where  it  was  held  that  the  Jury  were 
not  bound  by  the  opinion  of  a  witness  as  to 
the  value  of  specific  property  directly  in- 
volved in  the  trial.  In  cases  of  this  char- 
acter there  may  be,  and  usually  is,  proven 
data  from  which  the  Jury  might  form  an  In- 
dependent estimate  as  to  value.  But  where 
the  Issue  is  as  to  the  market  value  of  a 
commodity  at  a  place  other  tlian  that  of  the 
trial  and  at  a  time  long  anterior  thereto, 
how  can  it  be  said  that  the  Jury  can  ar- 
bitrarily substitute  their  mere  speculative 
opinion  for  the  positive  and  uncontradicted 
testimony  of  a  witness  who  professes  to 
know  what  the  market  value  was  at  the 
time  jBLud  place  in  question?  For  Instance, 
suppose  that,  in  a  case  tried  in  Georgia  in 
1912,  the  question  of  the  market  value  of 
wheat  in  Chicago  in  1900  was  In  issue,  and 
a  witness  familiar  with  the  Chicago  market 
at  that  time  testified  unequivocally  to  the' 
value  of  the  wheat;  would  a  Georgia  Jury, 
without  any  data  whatever,  be  permitted  to 
disregard  this  testimony  and  substitute  Its 
own  opinion?  We  thhik  not,  nor  do  we 
think  the  authorities  require  a  contrary  rul- 
ing. See  Atlantic  Coast  Line  B.  Co.  v.  Har- 
ris, 1  Ga.  App.  668,  57  S.  B.  1030. 

[4]  4.  The  court  admitted  In  evidence,  over 
objection  of  the  defendant,  certain  letters 
written  by  an  officer  of  the  plaintiff  to  an- 
other officer  in  Cordele.  These  letters  con- 
tained memoranda  which  indicated  that  the 
cotton  bought  from  the  defendant  had  been 
resold  by  the  plaintiff. '  Bvldence  of  this  char- 
acter would  be  material  on  the  question  as 
to  whether  actual  delivery  of  the  cotton  was 
contemplated  by  the  parties,  and  would  be  a 
circumstance  tending  to  show  that  the  plain- 
tiff did  expect  delivery  of  the  cotton;  but 
the  evidence  offered  to  prove  this  f&ct  was 
not  admissible  for  this  purpose.  The  letters 
were  merely  self-serving  declarations  on  the 
part  of  the  plaintiff,  and  were,  consequently, 
inadmissible  to  prove  the  fact  sought  to  be 
established. 

[5, 6]  5,  6.  But  we  do  think  the  court 
erred  in  directing  a  verdict  in  favor  of  the 
plaintiff.  The  defendant  pleaded  that  the 
contract  sued  on  was  intended  by  both  par- 
ties to  be  simply  a  speculation  in  futures, 
that  actual  delivery  of  the  cotton  was  not 
contemplated,  and  that  the  parties  expected 
to  settle  with  each  other  upon  the  difference 
between  the  purchase  price  and  the  market 
value  at  the  time  and  place  of  delivery.  In 
the  recent  case  of  Luke  v.  Livingston,  9  Ga. 
App.  116,  70  S.  B.  596,  it  was  held:  "Parol 
evidence  is  competent  to  show  that  a  written 


contract  apparently  relating  to  an  actual  sale 
of  cotton  was  in  fact  entered  into  merely  for 
the  purpose  of  allowing  the  parties  to  deal 
in  cotton  futures."  The  defendant  testified 
as  follows:  'Trior  to  the  making  of  these 
contracts,  early  in  the  season,  we  agreed  to 
do  some  future  business.  The  way  we  agreed, 
he  was  to  do  one  side,  and  me  the  other; 
one  to  buy,  and  one  to  sell.  The  writings 
were  to  be  fixed  up  some  later  day.  When 
we  made  such  future  contracts,  they  were  to 
be  discharged  by  the  difference  to  be  paid 
in  money.  What  was  said  was  that  if  he 
lost  he  was  to  pay,  and  if  I  lost  I  was  to 
pay.  These  three  letters  put  in  evidence, 
dated  May  19,  June  30,  and  July  7,  1909, 
under  which  I  wrote  the  confirmation,  were 
in  pursuance  of  that  conversation  and  fol- 
lowed it  up.**  It  is  very  clear  to  our  minds 
that,  If  the  Jury  should  credit  this  testimony, 
they  would  be  obliged  to  find  that  both  the 
defendant  and  Nesbltt,  the  manager  of  the 
plaintiff  company,  understood  and  agreed 
that  no  actual  cotton  was  to  be  delivered, 
and  that  the  contract  was  made  in  pursuance 
of  a  mere  speculative  venture,  obnoxious  to 
the  law. 

We  therefore  send  the  case  back,  that  it 
may  be  submitted  to  the  Jury  upon  the  Issue 
as  to  whether  or  not  actual  delivery  of  the 
cotton  was  contemplated;  in  other  words, 
whether  the  writings  spoke  the  truth,  or 
whether,  notwithstanding  the  actual  agree- 
ment to  deliver  expressed  In  the  face  of  the 
writings,  it  was  nevertheless  understood  and 
agreed  by  both  parties,  at  the  time  the  con- 
tract was  entered  into,  that  actual  delivery 
of  the  cotton  would  not  be  required,  but  that 
the  parties  would  settle  simply  upon  the  dif- 
ference existing  at  the  time  of  delivery  be- 
tween the  market  value  of  the  cotton  and  the 
purchase  price  as  fixed  in  the  contract  See 
Farmers'  OU  Co.  v.  Bosenthal,  78  S.  E.  428. 

Judgment  reversed. 


(10  aa.  App.  e96) 

CBNTBAL  OF  GEOBGIA  BY.  CO.  v.  BOUN- 
TBBB.  (No.  8,763.) 

(Court  of  Appeals  of  Georgia.    Bfarcb  6, 

1912.) 

(8yllalu8  hy  the  Court,) 

L  Bequests    to    Chabgb  —  Sxtfficienot    or 
Genebal  Instbuctions. 

The  written  requests  to  charge,  so  far  as 
applicable,  are  fully  and  clearly  covered  by 
the  general  instructions  to  the  jury. 

2.  GONSTBUCTION  OF  CHABQE  AS  A   WHOIiE. 

The  excerpts  from  the  charge  of  the  court, 
considered  in  connection  with  the  charge  as  a 
whole,  contain  no  error. 

3.  COMPABATIVB      NEGLIGENCE  —  DIMINUTION 

OF  Damages— Statutobt  Pbovisions. 

The   law  of  comparative    negligence   and 

consequent   diminution  of  damages,    embodied 

In   Civil    Code    1910,   S    2781,    was    correctly 

I  charged,  and  the  size  of  the  verdict  indicates 
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that  It  was  applied  to  tfa«  evidence  by  the  jary 
favorably  to  tne  defendant. 

4.   SUFFIOIKNOT    OF   BVIDENCE— No    BBBOB. 

No  error  appears,  and  the  evidence  fully 
aapports  the  verdict. 

Error  from  City  Court  of  Sandersville ;  E. 
W.  Jordan,  Judge. 

Action  by  Lizzie  Rountree  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

F.  H.  Saffold  and  J.  J.  Harris,  for  plaintiff 
in  error.  Qoodwln  &  Wood,  for  defendant  In 
error. 

HTTJi,  C.  J.   Judgment  affirmed. 

(10  Oa.  App.  697) 

MICHIQAN  MUT.  LIFE  INS.  CO.  v. 
PARKER.     (No.  3,756.) 

(Court  of  Appeals  of  (Borgia.     March  6, 

1912.) 

(Syllahut  hy  the  Court,) 

!•  Evidence  (§  593*)— He absay— Weight. 
Hearsay  evidence  has  no  probative  vaiue. 
[Ed.  Note.~-For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2430;   Dec.  Dig.  8  593.*] 

2.   PSINGIPAL   AND  AOENT   (f   22*)— EVIDENGX 

07  AGENCY— Declarations  of  Agent. 
Agency  cannot  be  shown  by  the  mere  dec- 
larations of  the  alleged  agent 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  S  40;   Dec  Dig.  fi  22.*] 

8.  Insurance  (S  76*) —Agents  — Evidbnok 
OF  Agency— DECLARATIONS  of  Agent. 
Where  suit  was  brought  by  a  life  insur- 
ance company  upon  a  promissory  note  given 
for  a  premium  due  upon  a  policy  of  insurance, 
and  the  defense  was  that  an  authorized  agent 
of  the  plaintiff  had  accepted  a  return  of  and 
cancelea  the  policy,  and  relieved  the  defendant 
from  the  obligation  to  pay  the  unearned  por- 
tion of  the  premium,  it  was  error  to  admit 
in  evidence,  over  objection  duly  made,  a  letter 
purporting  to  have  been  written  b^  the  alleg- 
ed agent  from  a  place  other  than  the  home  of- 
fice of  the  company  to  a  third  person  upon 
stationery  of  the  company,  to  which  letter  the 
writer  signed  his  name  as  "general  agent**  of 
the  plaintiff.  Such  a  letter  was  at  most  only 
a  declaration  of  agency  by  the  alleged  agent. 
Nor  did  the  letter  liave  any  probative  value 
because  in  the  heading  were  pnnted  the  name 
of  the  plaintiff  and  the  name  of  the  alleged 
agent,  with  the  words  "general  agent*'  after 
his  name,  there  being  no  proof  that  the  plain- 
tiff had  authorized  the  puolication  and  use  of 
such  stationery.  Had  tne  letter  been  written 
from  the  home  office  of  the  company,  and 
shown  upon  its  face  that  it  was  in  reply  to 
one  written  by  the  addressee  to  the  company, 
the  rule  might  be  different  Raleigh  Railroad 
Co.  V.  Pullman  Co.,  122  (Ja.  700,  708,  50  S.  E. 
1008. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  101;   Dec  Dig.  S  76.*] 

4.  Insurance  (S  92*)— Agents— Evidknok  of 
Authoritt. 

Evidence  that  one  is  employed  as  "gen- 
eral agent"  of  an  insurance  company  is  not 
sufficient,  without  proof  as  to  his  duties,  to 
show  authority  to  release  a  debtor  from  the 
obligation  of  a  note  payable  to  the  company. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  122;   Dec  Dig.  |  92.*] 


5.  Ratification  of  Acts  of  Agent  — Evi- 
dence—Motion  FOB  New  Trial. 

There  was  no  evidence  that  the  plaintiff 
had  ratified  the  release  of  the  defendant  by 
accepting  the  return  of  the  policy  of  insur- 
ance. A  verdict  in  favor  of  the  plaintiff  for 
the  full  amount  of  the  note  was  demanded, 
and  the  court  erred  in  overruling  the  motion 
fot  a  new  trial. 

Error  from  City  Court  of  Tlf ton ;  K  Ever 
Judge. 

Action  by  the  Michigan  Mutual  Life  In- 
surance Company  against  C.  Lk  Parker. 
Judgment  for  defendant*  and  plaintiff  brings 
error.    Keversed. 

R.  D.  Smith,  for  plaintiff  in  error.  Ful- 
wood  &  Skeen,  for  defendant  In  error. 

POTTLE,  J.    Judgment  reversed. 


(10  Ga,  App.  758) 

FOUNTAIN  V.  FOUNTAIN.     (No.  3.869.) 

(Court  of  Appeals  of  Georgia.     March  6^ 

1912.) 

(SyUahut  hp  the  Court.) 

Chattel  Mortoaoes  (i  261*)— Mobtgaoe  oir 
Chop— Right  of  Sale. 

While  a  cropper  has  a  "mortgageable  in- 
terest" in  the  crop,  this  interest  cannot  be 
subjected  to  levy  and  sale  under  the  mortgage 
until  the  cropper  acquires  title,  and  this  be 
cannot  do  "until  there  has  been  an  actual  di- 
vision and  settlement"  with  the  landlord. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Dec.  Dig.  |  261.*] 

Error  from  City  Court  of  Ashbum;  J.  W. 
Haygood,  Judge  pro  hac 

Action  between  Charlie  Fountain  and  Arch- 
ie Fountain.  From  the  judgment,  CHarlie 
Fountain  brings  error.    Affirmed. 

W.  T.  Williams,  J.  A.  Comer,  and  A.  S. 
Bussey,  for  plaintiff  in  error.  J.  H.  Tipton, 
for  defendant  in  error. 

POTTLE,  J.  The  cropper  executed  a  mortr 
gage  upon  his  interest  in  the  growing  crops. 
To  the  levy  of  the  mortgage  execution  the 
landlord  filed  a  claim.  When  the  case  was 
here  before  (7  Ga.  App.  361,  66  S.  E.  1020) 
the  court  held  that  the  mortgage  was  valid 
and  enforceable,  and  that  the  landlord  could 
not,  even  with  the  cropper's  consent,  defeat 
the  mortgage  by  applying  the  mortgaged 
property  to  an  indebtedness  created  for  sup- 
plies furnished  the  year  before.  At  the  sec- 
ond trial  it  was  admitted  that  at  the  time  of 
the  levy  the  crop  mortgaged  was  ungather- 
ed  in  the  field  and  no  division  had  been  made 
between  the  landlord  and  cropper.  The 
plaintiff  in  fl.  fa.  offered  to  show  that  at  the 
time  of  the  levy  the  cropper  was  not  indebt- 
ed to  the  landlord  for  supplies  or  advances. 
The  judge  refused  to  allow  this,  and  entered 
up  a  judgment  dismissing  the  levy. 

The  exact  question  thus  presented  is  wheth- 
er or  not  the  Interest  of  the  cropper  is  sub- 
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Ject  to  lery  and  sale  before  the  landlord  has 
received  his  half  of  the  crop,  bnt  after  he 
has  been  paid  in  fall  for  all  supplies  and 
advances  furnished  by  him  to  the  cropper. 
The  title  to  the  whole  of  the  crop  is  in  the 
landlord  "until  there  has  been  an  actual  di- 
vision and  settlement."  De  Loach  v.  Delk, 
119  Qa.  884,  47  S.  B.  204;  Harley  v.  l>avis, 
7  Ga.  App.  886,  66  S.  B.  1102;  Taylor  v. 
Coney,  101  Ga.  657,  28  S.  E.  974;  Civil  Code 
1910,  §  3707.  The  manifest  policy  of  the  law 
is  to  give  the  landlord  complete  control  over 
the  crop  until  he  has  actually  received  his 
portion  of  the  crop  and  had  his  lien  for  sup- 
plies and  advances  paid  ofT  in  full.  While 
the  cropper  has  a  "mortgageable  interest"  in 
the  crops,  such  Interest  cannot  be  subjected 
to  the  mortgage  debt  until  the  cropper  has 
acquired  title,  and  this  he  cannot  do  before  a 
division  between  himself  and  the  landlord. 
The  "interest"  may  ripen  into  a  title,  but 
there  can  be  no  levy  before  it  does.  See,  in 
this  connection,  Jordan  v.  Jones,  110  Ga.  47, 
85  S.  B.  151.  If  the  cropper  owes  the  land- 
lord nothing,  there  must  be  some  way  to 
protect  the  creditor.  This  court  has  held 
that  garnishment  is  not  the  remedy.  Thomp- 
son V.  Passmore,  9  Qa.  App.  771,  72  S.  E. 
185.  A  division  must  be  made  at  some  time; 
but  if  by  collusion  the  landlord  and  the  crop^ 
per  attempt  to  defeat  the  creditor,  by  refus- 
ing to  make  a  division  or  otherwise,  uiiaoubt- 
edly  equity  would  aflTord  relief. 

The  case  seems  to  have  been  submitted  to 
the  presiding  Judge  to  determine  all  issues 
of  law  and  fact.  If  so,  a  judgment  should 
have  been  entered  finding  the  property  not 
subject  to  the  mortgage  fl.  fa.,  but  as  the 
judgment  entered  was  a  final  termination  of 
the  case  in  favor  of  the  claimant,  and  he 
does  not  complain,  the  plaintifT  in  fl.  fa.  has 
not  been  hurt. 

Judgment  afBnned. 


(10  Ga.  App.  588) 

BUSH  V.  HBSSIG-EDLIS  DRUG  CO. 

(No.  8,321.) 

(Court  of  Appeals  of  Georgia.    Ftb.  29,  1912.) 

(SyUahug  hy  the  Court.) 

1.  SiALXs  (S  354*)— Remedies  or  Sellert-Ao- 
TioN  ro»  Pbicb— Pleading. 

There  was  no  error  in  striicing  the  defend- 
ant's answer.  In  the  abeence  of  any  effort  to 
amend  it,  the  averments  of  the  answer  were 
too  vague  and  indefinite  to  present  a  defense, 
either  aa  a  plea  of  tender  or  as  a  plea  of  fail- 
ore  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  I  354.*] 

2.  Sales  (S  847*)  —  AonoN  tor  Price— De- 
fenses. 

There  was  no  error  in  refusing  a  nonsuit 
The  suit  was  opon  an  account  for  the  price  of 
a  certain  bevera^re.  The  plaintiff  introduced  in 
evidence,  without  objection,  a  tripartite  con- 
tract, signed  by  the  defendant,  as  "dispenser," 
and  by  the  plaintiff  as  "distributor,"  in  which 
the  defendant  a^eed  to  purchase  and  dispense 


a  certain  quantity  of  such  beverage,  manu- 
factured by  the  third  party  to  tiie  contract 
The  fact  that  a  third  party  wa;^  the  manufac- 
turer would  not  relieve  the  defendant  from  his 
obligation  to  the  plaintiff  under  this  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  S  347.*] 

3.   INTOXICATIHO  LlQXTORS   ^^  829*)  —  ACTION 

roR  Pbicb. 

The  court  erred  in  excluding  testimony  of- 
fered by  the  defendant  to  the  effect  that  the 
beverage  purchased  by  him  was  intoxicating. 
The  contract  between  the  plaintiff  and  the  de- 
fendant required  the  plaintiff  to  sell  and  de- 
liver to  the  defendant  a  nonintoxicating  bever- 
age. Ordinarily,  where  one  purchases  intoxi- 
cating liquor  in  a  state  in  which  the  sale  of 
sudi  Intoxicants  is  authorized  by  law,  and  the 
contract  provides  that  it  is  to  be  performed  in 
that  state,  he  is  liable  for  the  purchase  price; 
and  the  fact  that  under  the  contract  the  Uquor 
is  delivered  to  the  purchaser  in  a  state  in  which 
the  sale  of  intoxicating  liquors  is  unlawful 
would  present  no  defense  to  an  action  brought 
to  recover  the  purchase  price.  However,  the 
ruling  of  the  trial  court,  to  the  effect  that, 
though  the  beverage  sold  might  be  intoxicating, 
that  fact  alone  would  not  relieve  the  defendant 
from  paying  for  it  (though  generally  a  correct 
statement  of  law  in  the  abstract),  was  error  in 
the  present  case,  because  the  court  overloolced 
the  provisions  of  the  contract  involved,  which 
required  the  delivery  of  nonintoxicating  bever- 
age. 

[Bid.  Note.—For  other  cases,  see  Intoxicatins 
Liquors,  Dea  Dig.  S  329.*] 

Error  from  City  Court  of  Miller  County; 
W.  I.  Geer,  Judge  pro  hac. 

Action  by  the  Hessig-Ellis  Drug  Company 
against  E.  B.  Bush.  Judgment  for  plaintiff, 
and  defendant  brings  error,    Beversed. 

P.  D.  Rich,  for  plaintiff  in  error.  Bush  Jk 
Stapleton,  for  defendant  in  error. 

RUSSELL,  J.  The  Hessig-Ellis  Drug  Com- 
pany sued  Bush  upon  an  account  stated. 
The  defendant  pleaded  that  the  goods  ship- 
ped to  him  were  intoxicating  liquors,  and 
that  the  consideration  was  therefore  illegal. 
He  sought  also  to  plead  t^ider.  By  amend- 
ment, which  was  stricken  upon  demurrer, 
he  set  out  certain  representations  alleged  to 
have  been  made  to  him  by  the  agent  of  the 
plaintiff,  in  regard  to  the  nonintoxicating 
quality  of  the  beverage  which  was  the  sub- 
ject-matter of  the  contract  between  the  par- 
ties, and  in  reference  to  a  certificate,  which 
it  was  alleged  was  to  be  forwarded  from 
some  officer  of  the  internal  revenue  serv- 
ice. In  the  amendment  he  attempted  also 
to  plead  a  tender  to  return  the  goods  and 
failure  of  consideration.  Upon  the  trial  the 
court  ruled  out  certain  testimony  upon  the 
subject  of  tender,  and  also  testimony  of  de- 
fendant to  the  effect  that  "Fan  Taz,"  the 
beverage  he  had  purchased,  was  intoxicating, 
that  it  was  to  be  sold  from  the  defendant's 
soda  fount  as  a  beverage,  and  that,  as  It 
was  intoxicating.  It  was  vainness  to  the  de- 
fendant In  regard  to  the  latter  testimony 
the  court  certifies  that  he  did  not  allow  the 
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testimony,  because,  even  though  the  articles 
sold  might  be  intoxicating,  that  fact  Itself 
would  not  relieve  the  defendant  from  paying 
for  it  The  trial  resulted  in  a  verdict  in 
favor  of  the  plaintiff  for  the  amount  sued 
for.  The  defendant  excepts  to  the  Judgment 
overruling  his  motion  for  a  new  trial  and  to 
the  ruling  striking  the  amendment  to  his 
answer. 

[1,2]  1,  2.  With  the  above  statement  of 
facts  and  rulings  contained  in  the  headnotes, 
no  further  discussion  of  the  first  two  points 
raised  in  the  case  would  be  profitable.  Up- 
on another  trial  it  may  be  that  the  defend- 
ant can  file  a  plea  of  tender  conforming  to 
the  legal  requirements;  and  he  may  also  be 
in  possession  of  facts  which  will  enable  him 
to  file  a  good  plea  of  failure  of  considera- 
tion, for  if  he  purchased  a  nonintoxicating 
beverage,  and  can  establish  that  the  liquid 
shipped  to  him  was  intoxicating,  that  would 
foe  a  total  failure  of  consideration,  because 
the  contract  introduced  by  the  plaintiff  deals 
wholly  with  a  nonintoxicating  beverage.  It 
is  so  described  in  the  first  statement  in  the 
contract 

[3]  3.  According  to  the  certificate  of  the 
trial  judge,  the  testimony  in  regard  to  the 
intoxicating  quality  of  the  ''Fan  Taz"  was 
excluded,  because  the  court  was  of  the  opin- 
ion that,  "even  though  the  stuff  sold  might 
be  intoxicating,  that  vrithin  itself  would 
not  relieve  defendant  from  paying  for  same." 
The  court's  ruling  upon  the  subject  of  tender 
was  correct  (if  for  no  other  reason),  because 
there  was  no  plea  of  tender  after  the  court 
had  stricken  the  amendment  We  think 
the  court  erred  in  excluding,  upon  the 
ground  stated,  the  testimony  to  the  effect 
that  the  ''Fan  Taz"  purchased  was  an  in- 
toxicating liquor.  The  defendant  had  the 
right  to  show,  if  he  could,  that  the  liquid 
shipped  to  him  was  intoxicating,  and  this 
would  have  constituted  a  good  defense.  He 
could,  perhaps,  have  established  this  fact 
«ven  under  the  denials  of  indebtedness  con- 
tained in  his  original  answer.  The  first 
words  in  the  contract  introduced  by  the 
plaintiff,  and  the  signing  of  which  by  the 
defendant  gave  the  plaintiff  a  cause  of  ac^ 
tion,  are  "nonalcoholic  beverages."  In  the 
absence  of  a  plea  setting  out  that  this  Ian* 
guage  was  deceptive,  and  used  merely  as  a 
subterfuge  to  cover  a  purchase  of  intoxicat- 
ing liquors,  forbidden  by  law,  these  words 
in  the  very  forefront  of  the  contract  import 
a  warranty  that  the  "Fan  Taz"  thereafter 
mentioned  was  nonalcoholic;  certainly  that 
it  was  not  sufficiently  alcoholic  to  be  Intoxl- 
<aiting. 

Under  the  ruling  in  the  Roberts  Case,  4 
Ga.  App.  207,  €0  S.  BL  1082,  it  is  possible  that 
«ach  a  contract  would  not  be  violated  if  the 
beverage  contained  vegetable  matter  which 
required  the  presence  of  alcohol  to  preserve 
it,  and  if  the  percentage  of  alcohol  used  for 
that  purpose  was  not  sufficient  to  produce  In- 1 


toxication.  But  we  doubt  this,  because  the 
contract  dealt  with  a  beverage,  and,  under 
the  provisions  of  the  general  prohibition  law, 
no  alcoholic  intoxicating  beverage  can  lawful- 
ly be  sold.  It  is  not  to  be  presumed  that  the 
defendant  who  was  buying  an  article  by 
wholesale,  to  sell  it  tn  turn  at  retail,  will- 
fully Intended  to  violate  the  law.  Certainly, 
if  the  amount  of  alcohol  in  the  "Fan  Taz" 
was  sufficient  to  produce  intoxication,  so 
that  "Fan  Taz"  could  properly  be  said  to 
be  not  only  alcoholic,  but  intoxicating  as 
well,  the  skiers  would  have  violated  their 
obligation  under  the  contract  to  furnish  the 
purchaser  what  he  contracted  to  buy,  name- 
ly, a  nonalcoholic  beverage. 

It  is,  of  course,  settled,  by  numerous  deci- 
sions (see  especially  Rose  v.  State,  133  Ga. 
356,  357,  358,  359,  65  S.  E.  770.  and  citations), 
that  one  who  is  lawfully  engaged  in  inter- 
state commerce  in  intoxicating  liquors  in  one 
state  may  sell  such  intoxicating  liquors  in 
another  state,  though  such  sales  be  prohibit- 
ed by  law  within  the  limits  of  the  latter 
state;  and  for  this  reason,  among  others,  the 
plea  which  the  defendant  sought  to  interpose 
was  properly  stricken.     The  allegations  of 
the  plea  (so  far  as  it  sought  to  set  up  that 
the  contract  was  Illegal  and  contrary  to  pub- 
lic poUcy)  presented  no  Issuable  defense.    If 
the  defendant  had  ordered  Intoxicating  liq- 
uors to  be  shipped  by  a  dealer  In  Tennessee, 
engaged  in  interstate  commerce  in  intoxicat- 
ing liquors,  and  had  received  an  intoxicant 
of  the  kind  he  ordered,  and  in  accordance 
with  the  terms  of  his  order,  the  debt  would 
be  enforceable  against  him,  if  no  other  rea- 
son appeared  for  its  nonpayment  than  that 
the  contract  was  outlawed,  as  contrary  to 
good  morals  and  the  public  policy  of  this 
state.    The  courts  of  this  state,  may  by  com- 
ity enforce  or  refuse  to  enforce  the  laws  of 
a  sister  state,  dependent  upon  whether  such 
laws,  or  contracts  sought  to  be  upheld  imder 
them,  contravene  the  well-settled  policy  of 
Georgia;    but  the  question  with  which  we 
are  now  dealing  is  controlled  by  the  consti- 
tutional right  of  Congress  to  regulate  inter- 
state commerce.    Under  our  own  state  Con- 
stitution, the  federal  law  takes  precedence 
of  ours. 

The  trial  judge  correctly  stated  this  gen- 
eral abstract  principle  in  his  ruling  upon  the 
testimony,  but  it  was  not  applicable  to  the 
case.  He  erred  in  excluding  testimony  of- 
fered by  the  defendant  to  the  effect  that  the 
beverage  purchased  was  intoxicating,  because 
the  contract  between  the  plaintiff  and  the 
defendant  required  the  plaintiff  to  sell  and 
deliver  to  the  defendant  a  nonintoxicating 
beverage.  The  question  presented  was,  not 
whether  the  sale  was  outlawed  because  tht 
sale  of  intoxicants  is  prohibited  in  Georgia, 
but  simply  a  question  as  to  whether  the  pur- 
chaser had  received  what  he  ordered.  Ordi- 
narily where  one  purchases  intoxicating  liq- 
uor in  a  state  in  which  the  sale  of  such  in- 
toxicants is  authorized  by  law,  and  the  con- 
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tract  proTldes  that  it  la  to  be  performed  in 
that  state,  he  is  liable  for  the  purchase 
price;  and  the  fact  that  under  the  contract 
the  intoxicating  liquor  is  delivered  to  the 
purchaser  in  a  state  in  which  the  sale  of  in- 
toxicating; liquors  is  unlawful  would  pre- 
sent no  defense  to  an  action  brought  to  re- 
cover the  purchase  price.  However,  the  rul- 
ing of  the  trial  court  to  the  effect  that, 
though  the  beverage  sold  might  be  intoxicat- 
ing, that  fact  alone  would  not  relieve  the  der 
fendant  from  paying  for  it  (though  gener- 
ally a  correct  statement  of  law  in  the  ab- 
stract), was  error  in  the  present  case,  be- 
cause the  court  overlooked  the  provisions  of 
the  contract  involved,  which  required  the  de- 
livery of  a  nonintoxicating  beverage. 

The  defendant  would  not  be  permitted,  un- 
der the  rulings  cited  in  the  Rose  Case,  supra, 
to  assert  that  the  contract  was  void  because 
the  sale  of  intoxicating  liquors  in  Georgia  is 
prohibited,  if  he  had  purchased  alcoholic  and 
intoxicating  liquors;  but  he  should  have 
been  permitted  to  prove,  under  his  answer 
and  the  amendment  which  was  first  filed, 
and  which  was  not  stricken,  that  alcoholic 
and  intoxicating  liquor  was  shipped  him,  in- 
stead of  the  nonalcoholic  beverage  which  was 
the  subject-matter  of  his  contract  of  pur- 
chase. Of  course,  if  the  judge  had  not  plac- 
ed his  ruling  upon  the  ground  which  he  ex- 
pressly certifies  by  note,  the  ruling  excluding 
the  testimony  might  be  sustained,  because 
the  answer  might  have  been  a  mere  conclu- 
sion of  the  witness,  without  any  facts  upon 
which  to  base  such  conclusion.  The  defend- 
ant would  have  the  right  to  show  that  the 
"Fan  Taz''  he  received  was  intoxicating;  but 
to  do  this  there  must  be  definite  evidence  of 
substantive  facts  or  experiment  from  which 
such  conclusion  would  reasonably  arise,  and 
not  a  mere  statement  of  opinion  or  conjec- 
ture. 

Judgment  reversed. 

POTTLE,  J.,  not  presiding. 


(10  Qa.  App.  7S6) 

J.  &  WOOD  ft  BRO.  T.  M.  E.  JONES  ft  SON. 

(No.  8,811.) 

(Court  of  Appeals  of  Georgia,     liarch  6» 

1912.) 

fSyttahiu  by  the  Court.) 

1.  Faotom  (S  43*)— Dutieb  and  LiAsiLmEs 
—Breach  of  Contbaot. 

Where  a  cotton  factor  makes  with  his 
principal  an  express  contract  to  hold  the  cot- 
ton until  instructed  by  his  principal  to  sell,  if 
the  factor  sells  in  the  absence  of  instructions 
from  the  principal,  the  latter  may  recover 
whatever  damages  he  has  sustained.  The 
measure  of  the  damages  would  be  the  differ- 
ence between  the  price  for  which  the  cotton 
was  sold  and  the  highest  proven  market  value 
of  the  cotton  at  the  place  where  it  was  sold  at 
any  time  between  the  date  of  the  sale  and  the 
date  of  the  trial.    If  in  such  a  case  the  factor 


sues  the  principal  for  advances  previously 
made  upon  the  cotton,  the  princii^al  may  recoup 
whatever  damages  he  has  sustained  by  reason 
of  the  breach  of  the  contract  by  the  factor. 

[Ed.  Note.— For  other  cases,  see  Factors, 
Cent.  Dig.  H  45-57;  Dec  Dig.  {  43.*] 

2.  SurriciBNCT  of  Evidence— No  Ebbob. 

There  was  no  error  of  law  committed,  and 
the  verdict  was  fully  warranted  by  the  evi- 
dence. 

ISrror  from  City  Court  of  Statesboro;  J. 
H.  Smith,  Judge. 

Action  by  J.  S.  Wood  ft  Bro.  against  M.  E. 
Jones  &  Son.  Judgment  for  defendants,  and 
plaintiffs  bring  error.    Aflirmed. 

The  suit  was  upon  a  promissory  note,  dat- 
ed September  12,  1906,  and  due  January  12, 
1907,  payment  of  which  was  secured  by  a 
deed  to  land.  Contemporaneously  with  the 
note  and  the  deed  the  defendants  executed  a 
writing  in  which  they  agreed  that,  in  con- 
sideration of  advances  aggregating  the  l)rin- 
cipal  of  the  note  sued  on,  they  would  deliver 
to  the  plaintiffs,  for  sale  for  account  of  the 
defendants,  one  bale  of  upland  cotton  for 
every  $10  which  had  been  or  might  be  ad- 
vanced. The  instrument  was  not  signed  by 
the  plaintiffs.  The  writing  further  provided: 
"All  cotton  I  deliver  for  sale  or  remittances 
I  may  make  to  J.  S.  Wood  &  Bro.  shall  at 
their  option  be  applied,  first  to  the  credit  of 
any  open  account  I  may  owe  them  and  to 
the  payment  of  damages  aforesaid,  up  to  the 
time  of  a  final  settlement,  and  that  the  above 
note  or  notes  shall  remain  in  full  force,  un- 
til such  settlement."  The  defendants  filed 
an  answer,  setting  up  that  the  note  was  giv- 
en to  secure  the  plaintiffs  for  advances  made 
to  the  defendants  upon  45  bales  of  upland 
and  48  bales  of  Sea  Island  cotton  which  had 
been  shipped  to  the  plaintiffs  as  factors  to 
be  sold  by  them  for  the  defendants'  account ; 
that  when  the  note  was  executed  the  plain- 
tiffs agreed  to  hold  the  cotton  "until  the 
same  was  ordered  sold  by  the  defendants"; 
that  in  violation  of  this  agreement  the  plain- 
tiffs sold  the  cotton  at  reduced  prices,  to  the 
damage  of  the  defendants  in  a  named  sum; 
that  if  the  Sea  Island  cotton  had  been  held 
and  sold  on  December  12,  1906,  it  would  have 
been' worth  34%  cents  per  pound,  and  if  the 
upland  cotton  had  been  held  and  sold  "about 
the  2d  day  of  December,  1906,"  it  would  have 
been  worth  11%  cents  per  pound.  The  an- 
swer avers  that  the  cotton  was  actually  sold 
by  the  plaintiffs  without  any  instructions 
so  to  do  from  the  defendants,  on  a  date  prior 
to  the  dates  above  mentioned  and  for  a  less 
price  than  it  was  worth  on  those  dates.  The 
defendants  base  their  right  to  recoupment 
upon  the  facts  Just  recited.  A  demurrer  to 
the  answer  was  overruled,  and  the  defend- 
ants prevailed  at  the  trial.  The  plaintiffs 
assign  error  upon  the  refusal  of  a  new  trial, 
and  also  upon  the  refusal  to  strike  the  de- 
fendants' answer. 
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Brannen  ft  Booth,  for  plaintiffs  In  error. 
J.  J.  E.  Anderson,  Deal  ft  Renfroe,  and  Hines 
ft  Jordan,  for  defendants  in  error. 

POTTLE,  J.  (after  stating  the  facts  as 
above).  [11  One  ground  of  the  demurrer 
raised  the  point  that  the  defendants  were 
not  entitled  in  this  action  to  recoup  the  dam- 
ages which  they  claimed  to  liave  sustained 
by  reason  of  the  breach  of  contract  by  the 
plaintiffs.  The  defendants  alleged  that  the 
consideration  which  moved  them  to  execute 
the  note  sued  on  and  the  deed  which  was  giv- 
en to  secure  it  was  the  express  contract,  then 
and  there  made  with  the  plaintiffs,  under 
which  they  agreed  to  hold  the  defendants' 
cotton  until  instructed  by  them  to  s'elL  ''Be- 
tween the  parties  themselves  any  mutual  de- 
mands, existing  at  the  time  of  the  commence- 
ment of  the  suit,  may  be  set  off."  Civil  Code 
1910,  S  4340.  "Recoupment  is  a  right  of  the 
defendant  to  have  a  deduction  from  the 
amount  of  the  plaintiff's  damages,  for  the 
reason  that  the  plaintiff  has  not  complied 
with  the  cross-obligations  or  Independent 
covenants  arising  under  the  same  contract'* 
Civil  Code  1910,  S  4350.  "It  differs  from  a 
set-off  in  this:  The  former  is  confined  to 
the  contract  on  which  plaintiff  sues,  while 
the  latter  includes  all  mutual  debts  and  lia- 
bilities." Civil  Code  1910,  S  4351.  "Re- 
coupment may  be  pleaded  in  all  actions  ex 
contractu,  where  from  any  reason  the  plain- 
tiff under  the  same  contract  is  in  good  con- 
science liable  to  defendant.  And  in  all  cas- 
es where,  under  the  laws  of  this  state,  re- 
coupment may  be  pleaded,  if  the  damages  of 
the  defendant  shall  exceed,  in  amount,  those 
of  the  plaintiff,  the  defendant  shall  in  such 
cases  recover  of  the  plaintiff  the  amount  of 
the  excess."  Civil  Code  1910,  8  4353;  Hatch- 
er v.  Comer,  73  Ga.  418.  Under  these  sec- 
tions of  the  Code  it  is  clear  that  there  was 
no  merit  in  this  ground  of  the  demurrer. 

The  further  point  is  made  that  the  de- 
fendants should  not  be  permitted  to  set  up 
the  parol  agreement  with  the  plaintiffs,  be- 
cause to  do  so  would  be  to  add  to  or  vary 
the  written  contract;  it  being  claimed  that, 
inasmuch  as  one  of  the  writings  comprising 
the  contract  stipulated  that  the  defendants 
would  deliver  the  cotton  to  the  plaintiffs  for 
sale  for  account  of  the  defendants,  it  would 
be  a  variance  from  this  contract  to  permit 
proof  of  the  contract  as  relied  on  by  the  de- 
fendants. There  is  no  merit  in  this  point, 
because  it  is  expressly  alleged  in  the  answer 
that,  when  the  plaintiffs  demanded  of  the 
defendants  additional  security  for  the  ad- 
vances which  had  been  made  and  which 
were  to  be  made  in  the  future^  the  defend- 
ants consented  to  execute  the  note  and  the 
deed  upon  the  express  agreement  of  the  plain- 
tiffs not  to  sell  the  cotton  until  instructed 
so  to  do  by  the  defendants.  Under  this  al- 
legation of  the  answer  the  plaintiffs'  promise 
was  a  consideration  for  the  execution  of  the 
note  and  the  deed.    Hie  plaintiff^  seek,  not 


only  a  general  Judgment  on  the  note,  but  a 
special  Judgment  against  the  land  described 
in  the  deed,  and,  as  the  consideration  of  a 
deed  may  always  be  inquired  into  when  the 
principles  of  justice  require  it  (Civil  Code 
1910,  f  4179),  this  ground  of  the  demurrer 
was  properly  overruled. 

The  point  is  made  by  demurrer,  objections 
to  the  evidence,  and  exceptions  to  the 
Judge's  charge,  that  the  contract  relied  on 
by  the  defendants  as  the  basis  of  the  plea  of 
recoupment  was  too  uncertain  and  Indefinite 
in  its  terms  to  be  capable  of  enforcement, 
and  that  the  defendants  cannot  arbitrarily 
select  December  2d  and  December  12tb  as 
the  dates  from  which  they  estimate  the 
amount  of  damages  which  they  had  sustain- 
ed; and  it  is  further  insisted  that,  even  if 
the  contract  was  sufficiently  definite  and 
certain  to  be  otherwise  capable  of  enforce- 
ment, under  the  law  applicable  to  the  case 
the  plaintiffs  had  a  right  to  sell  the  cotton 
without  any  instructions  from  the  defend- 
ants for  the  purpose  of  reimbursement  for 
advances  made.  The  plaintiffs  had  an  agen- 
cy coupled  with  an  interest,  and  as  such 
agents  had  a  right,  in  the  absence  of  a  spe- 
cial contract,  to  sell  the  cotton  in  their  dis- 
cretion to  reimburse  themselves  for  advances 
previously  made.  Where  there  is  an  agency 
coupled  with  an  interest,  unreasonable  in- 
structions detrimental  to  the  agent* 8  interest 
may  be  disregarded.  Civil  Code  1910,  f 
3576;  Gordon  v.  Cobb,  4  Ga.  App.  49,  60  S. 
E.  821.  "But  where  a  factor  and  his  prin- 
cipal have  entered  into  an  express  contract 
fixing  the  price  at  which  the  goods  consigned 
are  to  be  sold,  or  the  time  when  the  sale 
shaU  be  made,  the  parties  are  bound  by  such 
a  contract  to  the  same  extent  and  in  the 
same  way  that  parties  are  ordinarily  bound 
by  their  contracts.  Brown  v.  McGran,  14 
Pet  479,  10  li.  Ed.  550.  If  the  contract  was 
actually  made  as  contended  by  the  defend- 
ants, the  plaintiffs  were  guilty  of  a  conver- 
sion in  selling  the  cotton  without  Instruc- 
tions, and  an  action  of  trover  could  have 
been  maintained  against  them  for  the  re- 
covery of  the  cotton  or  its  value.  In  the 
case  of  Whigham  v.  Fountain,  132  Ga.  277^ 
63  S.  E.  1115,  this  course  was  pursued.  It 
appeared  in  that  case  that  the  plaintiff  sent 
to  factors  a  certain  lot  of  cotton  upon  which 
they  advanced  him  money,  and  it  was  ex- 
pressly agreed  between  the  plaintiff  and  the 
factors  that  the  cotton  was  not  to  be  sold 
to  cover  the  advances,  except  by  the  plain- 
tiff's consent  and  after  due  notice  to  him. 
The  Supreme  Court  held  that  the  parties 
were  bound  by  this  contract,  and  that  the 
plaintiff  was  entitled  to  recover  in  trover 
the  highest  proved  value  of  the  cotton  be- 
tween the  date  of  ttie  conversion  and  the 
date  of  the  trial.  It  necessarily  follows 
from  this  decision  that,  where  the  owner  of 
the  cotton  elected  to  wait  until  sued  for  the 
advances  made  by  the  factor,  he  would  have 
a  right  to  rely  upon  the  fact  that  the  factor 
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had  damaged  him  hn  a  snm  greater  than  the 
amount  sued  for  by  selliDg  the  cotton  with- 
out any  Instruction  from  him  to  do  io  and 
in  violation  of  an  ezpreaa  contract  made 
between  the  parties. 

In  this  case  the  defendants  selected  two 
dates,  and  calculated  the  damages  which 
they  claimed  to  have  sustained  upon  the 
market  price  of  cotton  on  these  dates.  One 
of  the  defendants  testified  that  he  had  ac- 
tually sold  cotton  in  Savannah  on  those  two 
dates,  knew  what  the  market  price  was  at 
that  time,  and  that  he  would  have  then  sold 
the  cotton  which  he  had  consigned  to  the 
plaintiffs,  if  he  had  had  it  Without  refer- 
ence to  whether  the  statemoit  as  to  what 
the  defendant  would  have  done  is  too  uncer- 
tain In  an  ordinary  case,  It  has  no  applica- 
tion here,  because  he  would  have  had  a  right 
to  take  as  the  basis  for  the  estimate  of  dam- 
ages the  highest  market  value  of  the  cotton 
on  any  date  between  the  time  of  the  conver- 
sion by  the  plalntlffis  and  the  date  of  the 
trial.  Gray  v.  Bass,  42  Ga.  270;  8  Am.  & 
Bug.  Ency.  L.  (1st  Ed.)  829.  It  can  afford 
the  plaintiffs  no  ground  of  complaint  that 
the  defendants  selected  December  2d  and 
December  12th.  Especially  so  in  view  of  the 
fact  that  there  was  evidence  showing  that 
at  a  later  date  cotton  was  worth  more  in 
the  market  in  Savannah  than  it  was  on  these 
two  dates.  The  court  did  not  err  in  over- 
ruling the  ground  of  the  demurrer  to  tbe 
defendants'  answer  hereinbefore  referred  to, 
nor  was  there  any  error  in  admitting  evi- 
dence or  in  charging  upon  tbe  theory  that, 
if  the  defendants  proved  the  contract  which 
they  alleged  to  have  been  made,  they  would 
be  entitled  to  recover  against  plaintiffs  what- 
ever damages  they  could  show  they  had  sus- 
tained. 

The  demurrer,  having  been  filed  more  than 
a  year  after  the  filing  of  the  answer,  can- 
not be  considered,  save  In  so  far  as  It  rais- 
ed the  qtuestlon  that. tbe  answer  did  not  set 
forth  any  defense  to  the  action.  The  judge's 
charge  was  sufficient  on  the  question  of  the 
measure  of  damages,  in  the  absence  of  a 
request  for  more  specific  instructions.  There 
was  enough  in  the  charge  for  the  Jury  to 
understand  that,  If  they  found  in  favor  of 
the  defendants,  they  were  to  find  the  amount 
of  the  difference  between  the  sum  realized 
by  the  plaintiffs  for  the  cotton  and  the  price 
they  could  have  realized  on  the  dates  on 
which  market  value  was  shown,  and  that,  if 
this  sum  exceeded  the  balance  of  advances 
for  which  the  plaintiffs  sued,  the  defendants 
would  be  entitled  to  recover  the  difference. 

[2]  The  evidence  was  conflicting,  but  there 
was  testimony  directly  substantiating  the  al- 
legation in  the  answer  with  reference  to  the 
contract  relied  on  by  the  defendants,  and 
the  verdict  was  fully  supported  by  the  evl- 
denca 

Judgment  affirmed. 


CIO  Ga.  App.  730) 

COOPER  V.  BROWN,  Governor.    (No.  8,810.) 

(CSourt  of  Appeals  of  Georgia.    March  6, 

1912.) 

(Byttahu9  hy  ih4  Court.) 

1.  Bail   (J  79*)— OBnawAL  Pbosbcutions— 

RBLKASB  or  SUBCnXS—RKABRSST  OF  Pbin- 
GIPAI*. 

When  the  principal  in  a  criminal  recogni- 
zance conditioned  for  his  appearance  to  answer 
a  specific  criminal  charge  therein  designated 
is  thereafter  arrested  for  an  entirely  distinct 
offense,  and,  being  found  guilty  of  the  latter 
offense,  is  delivered  into  the  custody  of  the 
state  to  serve  a  term  upon  the  public  works  in 
accordance  with  tbe  sentence  of  a  court  of 
competent  Jurisdiction  of  this  state,  the  sure- 
ties on  the  bond  are  released.  The  release  of 
the  sureties  from  future  liability  arises  from 
their' Inability  to  produce  their  principal  to 
answer  the  charge,  caused  by  the  act  of  the 
state  in  assuming  a  custody  of  their  principal 
to  which  they  were  theretofore  entitled. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  H  350-369;   Dec.  Dig.  §  79.*] 

2.  Bail   (J  79*)— Cbiminal  Pbosecutions— 
Relbasb  ot  Subbtibs— Rbabbbst  of  Pbin* 

CIPAI*. 

The  ease  Is  not  affected  by  the  fact  that 
the  principal  in  the  appearance  bond  escaped 
from  the  chain  gang  after  he  had  entered  upon 
the  service  of  nis  sentence.  When  the  state 
took  him  into  custody  to  serve  tbe  sentence  of 
the  court,  the  obligation  of  the  sureties  was 
annulled,  and  no  act  of  the  principal  or  of 
the  sureties  could  revive  it. 

[Ed.  Note.—For  other  eases,  see  Ball,  Oent 
Dig.  K  360-369;  Dec.  Dig.  S  79.*1 

Error  from  City  Court  of  Houston  County ; 
C.  E.  Brunson,  Judge. 

Action  by  J.  M.  Brown,  Governor,  against 
J.  P.  Cooper,  upon  a  criminal  recognizance. 
Judgment  absolute  against  defendant,  and  he 
brings  error.    Reversed. 

R,  N.  Holtzclaw,  for  plaintiff  hi  error.  R. 
R  Brown,  for  defendant  in  error. 

BUSSELIi,  J.  [1]  The  single  question  pre- 
sented by  this  record  is  whether  a  Judgment 
absolute  upon  a  criminal  recognizance  can 
properly  be  entered  against  the  plaintiff  in 
error,  who  signed  it  as  security.  As  appears 
from  the  record  and  from  the  agreed  state- 
ment of  facts.  Cooper  signed  an  appearance 
bond  as  surety  of  Peter  Searcy,  conditioned 
for  the  appearance  of  the  said  Searcy  to  an- 
swer an  indictment  for  a  misdemeanor.  Tbe 
indictment  and  tbe  bond  were  transferred  to 
the  city  court  of  Houston  county,  and  there- 
after, the  principal  failing  to  appear,  a  rule 
nisi  was  granted  and  scire  facias  Issued 
thereon  on  May  18,  1911.  On  June  13,  1911, 
Searcy,  the  principal,  was  arrested  by  the 
sheriff  of  Dooly  coun^,  and  was  confined  in 
the  common  Jail  of  Dooly  county  until  June 
15th,  when  he  pleaded  guilty  to  a  misde- 
meanor in  the  dty  court  of  Vienna,  and  was 
sentenced  to  pay  a  fine  of  $75  and  costs,  or, 
in  default  thereof,  to  serve  12  months  on  the 
chain  gang  of  Dooly  county.  On  June  16^ 
1911,  Searcy  was  delivered  to  the  warden  io 
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charge  of  the  chain  gang  of  Dooly  county, 
and  was  In  fhe  chain  gang  until  July  6, 
1911,  When  he  escaped,  and  he  has  not  been 
retaken.  The  warrant  under  which  Searcy 
was  arrested  on  June  13,  1011,  was  for  a 
misdemeanoi^-cheating  and  swindling — com- 
mitted in  Dooly  county,  Oa.  The  sheriff  of 
Dooly  county  had  knowledge  that  Searcy 
was  wanted  in  Houston  county,  to  answer  to 
the  indictment  for  misdemeanor,  before  he 
was  arrested  under  the  warrant  for  cheating 
and  swindling  in  Dooly  county.  Upon  this 
statement  of  facts  the  judge  of  the  city  court 
of  Houston  county  entered  a  Judgment  ab- 
solute against  Cooper,  as  surety,  upon  the 
recognizance;  and  error  is  assigned  upon  the 
rendition  of  this  Judgment 

The  ruling  in  West  v.  Colquitt,  71  Ga.  569, 
51  Am.  Rep.  277,  is  cited  by  counsel  for  both 
parties  in  this  case.  In  that  case  it  was  held 
that,  "where  one  has  been  arrested  and  giv- 
en bond  to  answer  for  a  criminal  offense,  the 
sureties  on  such  recognizance  are  not  dis- 
charged by  the  subsequent  arrest  of  their 
principal  on  another  charge,  and  the  giving 
of  a  bond,  with  other  sureties,  to  answer 
therefor.  If  the  state  should  keep  him  in 
continued  custody,  so  as  to  render  his  pro- 
duction easy  for  it,  but  impossible  for  the 
sureties,  they  would  be  relieved;  but  the 
mere  temporary  restraint  prior  to  the  giving 
of  the  second  bond  would  not  work  a  dis- 
charge." Really  the  precise  question  then 
presented  to  the  Supreme  Court,  as  stated  by 
Chief  Justice  Jackson,  was  whether,  after 
sureties  had  obligated  themselves  to  produce 
the  defendant  to  answer  an  offense,  they 
were  discharged  by  a  second  arrest,  for  a 
different  offense,  and  the  giving  of  bail  there- 
on. As  to  this  the  court  held  that  the  facts 
would  not  entitle  the  sureties  on  the  first 
bond  to  be  discharged.  In  reasoning  on  the 
fundamental  provisions  of  the  Constitution 
of  the  United  States  and  the  Constitution  of 
this  state,  by  which  the  right  to  give  bail 
was  granted  to  every  citizen,  the  learned 
Chief  Justice  discusses  the  question  at  some 
length,  and  says  that,  "when  the  ball  agree 
to  produce  their  principal  at  court,  they  do 
80  In  full  view  of  the  fact  that  the  princi- 
pal may  commit  another  offense,  and  may 
give  bail  for  that,  under  another  arrest,  and 
that,  because  they  have  agreed  to  produce 
his  body  to  answer  for  the  first  offense,  the 
state  does  not  bargain  with  them  not  to  ar- 
rest him  if  he  sins  again,  and  then  that  her 
highest  law  guarantees  to  him  the  right  to 
give  other  bail  to  answer  that  The  state 
does  an  act  perfectly  lawful  when  she  so  ar- 
rests him  for  a  second  offense."  This  really 
concludes  the  ruling  upon  the  point  actually 
before  the  court  What  immediately  follows 
is  an  opinion  as  to  the  law  under  a  supposa- 
ble  case  not  then  before  the  court,  and  there- 
fore In  strictness  is  mere  obiter.  However, 
the  reasoning  seems  to  us  so  unanswerable 
that,  in  the  light  of  wliat  is  said  by  the  Su- 
preme Court  in  Bufflngton  y.  Smith,  Govern- 


or, 68  Oa.  341,  and  Hartley  t.  Colquitt,  Gov- 
ernor, 72  6a.  852,  we  shall  adopt  the  viefw  of 
the  learned  Chief  Justice  upon  the  point 
which  is  now  squarely  presented  to  us. 
Treating  of  such  a  state  of  facts  as  those 
now  before  us,  Chief  Justice  Jackson  says: 
"If  she  [the  state]  should  keep  him  [the 
principal]  in  her  own  custody,  of  course  the 
ball  in  the  first  case  would  be  discharged, 
because  she  could  produce  him,  but  they 
could  not;  and  it  would  be  against  all  rea- 
son to  punish  the  sureties  for  what  she  did. 
and  by  so  doing  prevent  them  from  keeping 
their  bargain  with  her,  and  when  all  reason 
for  the  bail  ceased,  because  she  had  the  man 
in  her  own  Jail  or  her  own  penitentiary." 

[2]  As  ruled  by  the  Supreme  Court  in 
Smith,  Governor,  v.  Kitchens,  51  Ga.  159,  21 
Am.  Rep.  232,  Cooper,  the  security  in  the 
recognizance  now  before  us,  cannot  be  charg- 
ed with  the  escape  of  Searcy  from  the  chahi 
gang  of  Dooly  county.  While  the  defendant 
is  out  on  bond,  he  is,  in  contemplation  of 
law,  in  the  custody  of  his  bail.  Hartley  v. 
Colquitt,  72  Ga.  352.  When  the  bail  signed 
the  bail  bond  the  law  placed  the  principal 
in  his  custody.  He  could  have  arrested  him 
and  delivered  him  to  the  sheriff  at  any  time 
Clark  V.  Gordon,  82  Ga.  618,  9  S.  E.  33&  As 
Searcy,  the  principal,  did  not  appear  in  con- 
formity with  his  obligation,  the  rule  nisi  and 
scire  facias  thereupon  properly  issued,  and 
if  no  action  on  the  part  of  the  state  had  in- 
tervened, and  the  principal  failed  to  appear 
at  the  next  term  of  the  court,  a  Judgment 
absolute  would  have  followed  necessarily.  In 
Dennard  v.*  State,  2  Ga.  187,  as  well  as  in 
Roberts  r.  Gordon,  86  Ga.  886,  12  S.  B.  648^ 
the  court  was  dealing  in  each  instance  with 
a  bond  which  required  the  defendant  to  an- 
swer the  same  charge  for  which  he  was  sen- 
tenced ;  and  in  that  respect  these  cases  dif- 
fer from  the  case  at  bar,  in  which  the  bond 
which  is  sought  to  be  finally  forfeited  has  no 
connection  with  the  offense  for  which  the 
principal  in  the  bond  was  sentenced.  But 
in  our  opinion  the  principle  which  controlled 
the  ruling  in  the  Dennard  and  Roberts  Cas- 
es, supra,  must  be  applied  in  the  instant 
case,  for  the  reason  that  Searcy,  Cooper*s 
principal,  was  taken  as  completely  from  his 
control  and  custody  and  placed  as  completely 
within  the  power  of  the  state  of  Georgia 
when  the  sheriff  of  Dooly  county,  and  later 
the  warden  of  the  chain  giang,  became  Mb 
custodian,  as  if  he  had  been  placed  in  the 
custody  of  the  sheriff  of  Houston  county  by 
Cooper's  surrendering  him,  or  by  an  order 
from  the  court  requiring  him  to  be  rear- 
rested. In  Roberts  v.  Gordon,  86  Ga.  387, 
12  8.  B.  649,  Chief  Justice  Bleckley  says: 
"There  can  be  no  doubt  that,  as  soon  as  the 
sentence  was  pronounced,  the  sheriff,  and  not 
the  bail,  was  the  proper  custodian  of  the 
convict  The  legal  effect  of  the  sentoice  was 
equivalent  to  a  special  order  directing  the 
sheriff  to  hold  him  in  custody.  This  being 
so,  it  was  not  necessary  to  enter  an  exonere- 
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tnr  on  the  minutes  of  the  court  In  order  to 
discharge  the  ball.  The  sentence  itself  oper- 
ated as  an  ezoneretnr.  Governor  v.  Kemp, 
12  Oa.  466."  In  Smith  v.  Kitchens,  snpra. 
Judge  McCay  In  holding  that  the  lower  court 
was  right  in  discharging  the  securities  in 
a  case  in  which  the  principal  on  a  prior  ap- 
pearance bond  taken  by  a  Justice  of  the 
peace  was  arrested  under  a  bench  warrant, 
and  remained  in  the  custody  of  the  sheriff 
until  he  escaped  during  the  progress  of  his 
trial,  after  saying  it  would  be  a  very  bad 
public  policy  to  treat  the  bond  given  by  the 
defendant  before  a  magistrate  as  inhibiting 
the  Judge  of  the  superior  court,  even  after  or 
before  indictment,  from  ordering  the  rear- 
rest of  the  defoidant,  uses  the  following  lan- 
guage: "Here,  after  indictment  found,  the 
Judge  issues  a  bench  warrant,  over  his  own 
signature  and  seal,  ordering  an  arrest  That 
arrest  was  made,  the  party  was  In  the  cus- 
tody of  the  sheriff,  and  escaped.  It  would, 
as  it  seems  to  us,  be  an  outrage  to  charge  the 
original  securities  with  this  escape.  He  was 
in  the  lawful  custody  of  the  sheriff.  The  se- 
curities could  not  control  him." 

The  facts  in  the  present  case  are  not  iden- 
tical with  those  in  West  v.  Colquitt,  supra; 
but  they  are  very  similar  to  those  in  Buffing- 
ton  V.  Smith,  68  Ga.  d42,  with  the  single  ex- 
ception that  in  Bufflngton*s  Case  Earle,  his 
principal,  had  not  escaped.  In  that  case 
Judge  Jackson  said:  "We  think  that  the 
court  erred.  The  state  had  Earle  in  her  own 
custody — ^in  the  penitentiary — ^Just  as  secure- 
ly confined  as  if  she  held  him  in  jail  in  Hart 
county.  She  had,  and  now  has,  nothing  to 
do  but  to  bring  him  out  and  try  him  when- 
ever she  pleases  to  do  so.  If  found  guilty, 
she  can  sentence  him  for  another  term,  to 


begin  when  this  White  county  sentence  ex- 
pires. It  would  be  strange  Indeed  if  she  for- 
feited a  bond  for  his  not  appearing,  when 
she  had  him  in  the  Jail  in  Hart  county, 
and  the  penitentiary  is  her  great  Jail,  con- 
venient to  Hart  as  to  all  the  rest  of  the 
state."  After  Searcy's  sentence  he  was  In 
the  custody  of  the  state  in  a  chain  gang  un- 
der the  control  of  the  state.  As  said  by 
Judge  Jackson,  the  state  could  have  brought 
him  out  any  day  and  tried  him  for  the  Hous- 
ton county  case.  The  act  of  the  state  in  re- 
suming custody  of  the  principal,  though  per- 
fectly lawful  (to  use  the  language  of  Chief 
Justice  Jackson),  put  It  out  of  the  power  of 
Cooper  to  maintain  custody  of  Searcy,  or  to 
arrest  him  for  the  purpose  of  delivering  him 
to  the  sheriff  of  Houston  county  in  order  to 
relieve  his  bail.  When  the  state  took  the 
custody  of  Searcy  as  a  convict,  she  assumed 
the  risk  of  Searcy's  escape.  Nothing  in  the 
record  places  upon  Cooper  any  responsibility 
for  the  escape,  and  as  to  that  point  the  case 
is  similar  to  the  case  of  Smith  v.  Kitchens, 
supra.  But,  regardless  of  the  escape,  and  even 
if  Cooper  had  been  implicated  in  it,  while 
in  that  event  he  would  have  been  subject  to 
indictment,  the  obligation  of  the  bond  ceased 
and  became  functus  officio  when  Searcy,  Coop- 
er's principal,  entered  upon  his  service  in  the 
chain  gang.  Cooper's  liability,  except  as  to 
the  costs  of  the  forfeiture,  ceased.  No  act 
of  the  principal  or  of  the  surety  thereafter 
could  revive  the  bond.  The  case  would  have 
been  different  If,  as  in  the  West  and  Hartley 
Cases,  Searcy  had  given  bond  and  paid  his 
fine  in  the  Dooly  county  case. 

The  Judge  erred  in  making  the  Judgment 
upon  the  bond  absolute. 

Judgment  reversed. 
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